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PREFACE. 


In  the  thirty-ninth  volume  of  the  Weeicly  Kbportbb  the  characteristics  of  the  publica* 
tion  will  b€  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Wbbklt  Eeporter. 

/       '.  /    I. 
The  Annual  Digest  contains,  as  usual,  a  summary  of  all  the  cases  published  during  the 

past  year  in  the  Weekly  Sepokter  and  in  the  Law  Beports,  the  Law  Journal  Beports,  and 

the  Law  Times  Beports,  besides  those  given  in  the  Irish  Iiaw  Beports. 
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JUDGES     AND     LAW     OFFICERS 

FROM  THE  24th  OF  OCTOBER,  1890,  TO  THE  12th  of  AUGUST,  1891. 


LORD  HALSBURY,  Lord  Chancellob. 

LORD  WATSON, 

LORD  MACNAGHTEN,  ,  ^ 

LORD  MORRIS,  ^  ^^'  ^^  ^^^^  "^  Ordixaey. 

LORD  HANNEN, 

JUDIOIAL  OOMMITTEE  OF  THE  PRIVY  OOUNOIL. 
SIR  BAKNES  PEACOCK,  Paid  Judge. 
LORD  HOBHOUSE,  )     ^ 

SIR  RICHARD  COUCH,    ]    ^^^™onal  Judges  ordinarily  attexding. 

SUPREME  OOUBT  OF  JUDIOATURE-COURT  OF  APPEAL. 

LORD  ESHER,  Master  of  the  Rolls,  ^ 

SIR  NATHANIEL  LINDLEY, 

SIR  CHARLES  SYNGE  CHRISTOPHER  BOWEN,    f    Lords  Justices 

SIR  EDWARD  FRY,  (       of  Appeal. 

SIR  HENRY  CHARLES  LOPES, 

SIR  EDWARD  EBENEZER  KAY, 

HIGH  OOURT  OF  JUSTIOE-OHANCERY  DIVISION. 
SIR  EDWARD  EBENEZER  KAY.  ... 

SIR  JOSEPH  WILLIAM  CHITTY. 
SIR  FORD  NORTH. 
SIR  JAMES  STIRLING. 
SIR  ARTHUR  KEKEWICH. 
SIR  ROBERT  ROMER. 

QUEEN'S  BENCH  DIVISION. 

LORD  COLERIDGE,  Chief  Justice. 

HON.  GEORGE  DENMAN. 

SIR  CHARLES  EDWARD  POLLOCK. 

SIR  WILLIAM  VENTRIS  FIELD. 

SIR  JOHN  WALTER  HUDDLESTON. 

SIR  HENRY  MANISTY. 

SIR  HENRY  HAWKINS. 

SIR  JAMES  FITZJAMES  STEPHEN. 

SIR  JAMES  CHARLES  MATHEW. 

SIR  LEWIS  WILLIAM  CAVE. 

SIR  JOHN  CHARLES  DAY. 

SIR  ARCHIBALD  LEVIN  SMITH. 

SIR  ALFRED  WILLS. 

SIR  WILLIAM  GRANTHAM. 

SIR  ARTHUR  CHARLES. 

SIR  ROLAND  VAUGHAN  WILLIAMS. 

SIR  JOHN  COMPTON  LAWRANCE. 

SIR  ROBERT  SAMUEL  WRIGHT. 

SIR  RICHARD  HENN  COLLINS. 

PROBATE,  DIVOBOE,  AND  ADMIRALTY  DIVISION. 

SIR  JAMES  HANNEN,  President. 

SIR  CHARLES  PARKER  BUTT,  President. 

SIR  FRANCIS  HENRY  JEUNE. 


SIR  RICHARD  EVERARD  WEBSTER,  Attorney-General. 
SIR  EDWARD  CLARKE,  Solicitor-General. 
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EDITOR    AND    REPORTERS. 

1890-91. 


EDITOR. 

MARTIN    JOSEPH    BLAKE, 

BABRISTEB-AT-LAW. 


REPORTERS. 

HOUSE  OF  LORDS ^.,    CHARLES  HARDMAK  GRAFTON,  Barrister-at-Law. 

PRTVY  COUNCIL ^,.    jqhn  MONSEY  COLLYER,  Barriater-at-Law. 

COURT  OF  APPEAL  (No.  L) ^    WILLIAM    FREDERICK    BARRY,    ALFRED     PERCIVAL 

PERCEVAL  KEEP,  FREDERICK  GEORGE  Rt'CKER,  and 
SPENCER  L.  HOLLAND,  Barristers-at-Law. 


COURT  OF  APPEAL  (No.  II.) 


.^ MARTIN  JOSEPH  BLAKE,  RALPH   HAWTREY   DEANE, 

HUGH  MARTIN  CHARTERS  MACPHERSON,  WILLIAM 
HENRY  QUARRELL,  WILLIA^I  ANDREW  WOODS,  and 
WILLIAM  SHALLCROSS  GODDARD,  Bamsters-at-Law. 


CHANCERY 
DIVISION. 


Mr.  Justice  Kay HENRY  CHARLES  ROPER  and  JAMES  HERBERT  BAKE- 
WELL,  Barriflters-at-Law. 

Mr.  Justice  Chitty VILLIERS  DE  SAUSSURE  FOWKE  and  GILBERT  ROW- 
LAND ALSTON,  BairiBters-at-Law. 

Mr.  Justice  North GEORGE  ERNEST  JEFFERY,  JAMES  TRUSTRAM,  FRAN- 
CIS THEODORE  DUKA,  ARTHUR  LAWRENCE,  and 
CHARLES  FREDERICK  DUNCAN,  Barristers-at-Law. 

Mr.  Justice  Stirling  WALTER     IVIMEY    COOK,    LEONARD    S.    BRISTOWE, 

HUGH  MARTIN  CHARTERS  ]^IACPHERSON,  WILLIAM 
HENRY  QUARRELL,  WILLIAM  ANDREW  WOODS,  and 
WILLIAM  SHALLCROSS  GODDARD,  Barristers-at-Law. 

Mr.  Justice  Kekewieh HENRY  CHARLES  ROPER,  JAMES  HERBERT  BAKE- 
WELL,  FRANCIS  THEODORE  DUKA,  and  JOHN 
WINKFTELD,  Barristers-at-Law. 

Mr.  Justice  Romer JAMES    WILLIAM    GREIG     and     CHARLES     HERBERT 

BROWN,  Barristers-at-Law. 


QUEEN'S  BENCH  DIVISION. 


(Cases  in  Bankruptcy) 
PROB.,  DIV.,  and  ADM.  DIVISION 


r    Sir  SHERSTON  BAKER,   Bart.,  and  THOMAS  REGINALD 
COLQUHOUN  DILL,  Barristers-at-Law. 

CECIL   MAURICE    CHAPMAN   and   GEORGE    KNOWLES 
PALEY,  Barristers-at-Law. 

FREDERICK  GEORGE  RUCKER  and  SPENCER  L.   HOL- 
LAND, Barristers-at-Law. 

j     CHARLES  FRANCIS  MORRELL,  Barrister-at-Law. 

f     (Prob.  &  Diy.)...JOHN  GERARD  LAING,  Barrister-at-Law. 

(      (Adm.)  CHARLES  FUHR.   JEMMETT,  Barrister-at- 

^  Law. 


rROWxr  PARPa  PTTATrpvirn  (     RUDOLPH  EYRE  MELSHEIMER  and  THOMAS  REGINALD 

f.ROWN  CASES  RESERVED    ^         COLQUHOUN  DILL,  Barristers-at-Law. 
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A     TABLE 

OP 

THE     NAMES     OF     CASES 

REPORTED  AXD  DIGESTED  IN  THIS  VOLUME, 
WITH    REFERENCES    TO    THE    CONTEMPORANEOUS    REPORTS. 


VOL.    XXXIX. 


XoTE.— In  the  following  Table  the  cases  are  arranged  in  the  Alphabetical  order  of  the  Plaixtipfs'  names ;  but  for 
convenience  of  reference,  with  respect  to  cases  having  double  titles — e.ff.y  In  re  Smithy  Brown  v.  Jones — ^this 
Table  gives  the  names  of  such  ca^es  under  both  titles.  A  List  of  the  caaes  arranged  in  the  Alphabetical 
order  of  the  Defendaiits'  names  is  also  added. 


N^ame  of  Case. 


Court. 


Pave  in 

W.  R. 
1890-91. 


Colnmn 

iu 
Digeat. 


Refetencet  to  Contemporaaeoaa  Reporta. 


AuTBenbam  .  • 

Abrahams  ▼  Deakxn  •  • 

AbfUmers'    and    General    InBaranco  Co, 

JflfV 

AceomiCy  The      •  •  • 


AdtmsT  Adams  . 

▼  Great  North  of  Scotland  Railway 

Go 
Addiioa  y  Topp.     In  re  Harst 
AgrieQluual  Holdings  (England)  Act,  1883, 

Li  re.    GoDgh  y  Goagh 

i^grieoltnral  Hotel  Co,  Inre      , 
Alabtma,  New  Orleans,  &o.,  l^ilwsy  Co, 
In  re 

Alden  ▼  Beckley 

AJderion,  In  re.     Alderson  y  Peel     . 
Allchuch  y  Hendon  Union       .  • 

AlloockvHall    . 

AHdred  y  West  Metropolitan  Tramwsys 

Co 
Alliaaoe  Pnre  White  Lead  Syndicate  y 

Uaelvor'a  Patents  and  Others 
Akbnxy,  In  re,     Sngden  y  Alsbary    . 
Amos,  In  re.     Carrier  y  Price  . 
Ancketill's  Estate^  Inre     . 
Aodetton  and  Miloer*s  Contract,  In  re 
Andrew  y  Cooper.    In  re  Bowdea 
Aogns  y  Clifford        • 


C.A 
C.A. 

CII.D.  VOtL  J. 

P.D.  &  A.D. 
C.A. 

CH  D.FRY,L.  J. 
H.L.  (so.) 

CH.D.  CHI.  J. 
Q.B.D. 

C.A. 

CH.D.  KEK.J. 
CH.D.  Noa.i. 

C.A. 

Q  B.D. 

CH.D.  CHI.  J. 

Q.B.D. 

C.A. 

C.A. 

CH.D.NOR.  J. 

CH.D.  MOB. J. 
CH.D.  NOR. J. 

L.J.  (I.) 

CH.D.  CHI.  J 

CH.D.FRT,L.J 

CH.D.  aOM.J. 

C.A. 


146 

183 

86 

574 

45 

__ 

__ 

133 

209 



260 

— 

199 

^ 

242 

494 

— 

593 

99 

218 

45 

— 

— 

^_ 

49 

8 

173 

— 

88 

— 

152 

443 

1€6 

609 

241 

487 

163 

136 

233 

550 

240 

— 

9 

44 

100 

219 

242 

252 

— 

499 

43 

£1891]  2  Cb.  244  ;  65  L.  T.  25 

[1891]  1  Q.  B.  516  ;  60  L.  J.  Q.  B.  238 ;  63  L.  T. 

690 
[1891]  2  Ch.  124 ;  60  L.  J.  Ch.  510 ;  64  L.  T.  256 

63L.  T.  118 

15  P.  D.  208 ;  69  L.  J.  P.  D.  &  A.  91 ;  63  L.  T. 

737 
45  Cb.  D.  42G  ;  63  L.  T.  442 
[1891]  A.  C.  31 

63  L.  T.  665 

64  L.  T.  532 

65  L.  T.  110 

[1691]  1  Ch.  396 ;  60  L.  J.  Ch.  208 ;  63  L.  T.  748 
60  L.  J.  Ch.  77 ;  63  L.  T.  678 

[1891]  I  Ch.  213 ;  60  L.  J.  Ch.  221  ;  64  L.  T.  127 

25  Q.  B.  D.  543  ;  60  L.  J.  Q.  B.  87  ;  63  L.  T.  282 

64  L.  T.  646 

[1891]  2  a  B.  436 ;  64  L.  T.  473 

[1891J  1  Q.  B.  444;  60  L.  J.  Q.  B.  416;  64  L.  T. 

309 
[1891]  2Q.  B.398;  60  L.  J.  Q.  B.  631 :  65  L.  T. 

138 


45  Ch.  D.  237;  60  L.  J.  Ch.  29;  63  L.  T.  576 
60  L.  J.  Oh.  570 ;  65  L.  T.  69 

27  L.  B.  Ir.  331 

46  Ch.  D.  476 ;  69  L.  J.  Ch.  765  ;  63  L.  T.  882 
45  Ch.  D.  444;  69  L.  J.  Ch.  815 

63  L.  T.  684 

[1891]  2  Ch,  449;  60  L.  J.  Cb.  443 


u 


TABLE  OF  OASES. 


C Weekly  Reporter,"! 
Oct.  24.  1891.     J 


Name  of  Gate. 


Page  In 
W.  R. 
1S90-91. 


GoLanini 

in      I 

Digeat. 


Refareccea  toCoatemponmeona  Reporti. 


Anna  and  Bertha,  The 

Apoliiaaris  Co'b  Trade- Marka,  In  re  . 

(No.'2)     .'.'.* 

Arbib*8  and  Class's  Contract,  la  re 

Arcbdall  ▼  Anderson 

Argentioe  Gold  Fitlds,  Ex  parte.     In  re 

Low 
Armour  v  Bate    . 

Armstrong  v  Reevos    . 

-^—  ▼  8oaih  London  Traniways  Co 

Ashling  ▼  Boon 

ABhton,  In  re.     Ex  parte  McGowan  . 

Abh worth  y  Roberta   . 

Asia,  Thn  .  .  » 

Askew  V  A>kew  , 

Assjrinn,  The 
Attorney-General  ▼  Edwards 

▼  Logan  . 

—  ▼  Morgan 

V  Woodali.    In  re  Wilson 

August.  Tbe 

Anatralidn  Investment  Co^  £x  parte.    In  re 

Qaeeneland  Mercantile  Agency 
Ayery  ▼  Wood    . 
Avop,  The  . 

Aylestord  (Earl  of)  v  Earl  Poolett     . 
^•^^"^^        •  •  • 

Aylward  ▼  Lewis . 

Badman'a  casp.     In  re  Fortugnese  Consoll' 

dated  Copper  Mines 
Bailey  v  Icke 

Bain  v  Attorney-General    • 
Baird  ▼  Wells 
Ball,  In  the  Goods  of 
Bangor  (Biabop  of)  v  Parry 
Bank  of  England  v  Yagliano 

Bannernnan  v  Toovey.     In  re  Denton 
Barker,  In  the  G cod s  of 
m  V  Furlong 

Barlow  ▼  Terrett  . 

Bsinatt  ▼  King 

Barney  v  Stubbs  St  Cc.    In  re  Stubba  &  Co 


Ban  ow  V  Isaacs 

Barry  v  Barry     .  .  , 

Bartldtt  V  Charles.    In  re  Eyion 
Bartun  v  Bank  of  New  South  Wnles  . 
Bhss  ▼  Grfffory 
BaumToU  Mannfactur  Ton  Scbeiblsr  v  Gil 

cbreat 
Baxter  v  London  County  Coancil 
Beamisb's  Katate,  In  re       , 
Bsasley  v  Roney 

Beauclerk  y  Beauclerk 

Beckett  ?  Tower  Asset  a  Co 


Bective  Estate,  In  re  . 

Bedford  ▼  Teii,     //*  re  Thompson 

Belcher  ▼  Williams     . 

Bell  v  Antwerp,  London,  and  Brazil  Line 


V  Great  Northern  Kail  way  Co 


Bell-Oox  y  Hakes 
Belianriy  t  Debeubaas 

Bellamy  y  We'ls  . 


P.D.  &  A.D. 

CH.D.  KEK.J. 

C.A. 

C.A. 

C.A. 

V.C  a.) 

C.A. 

C.A. 

V.C.  (f.) 
O.A. 
Cir.D.  KEK.J. 
Q.D  D.  BKCY. 
OH. B.  KEK.J. 
P.P.  &  A.D. 

P.D.  &  A.I>. 

C.A. 
Cll.D.  BOM.J. 

Q.B.D. 
CH.D. NOR,  J. 

C.A. 
CH.D.  KOR.  J 
P.D.  &  A.D. 
CH.D.  NOB.  J. 

C.A. 
F.D.  &   A.D. 
CH.D.  NOR.  J. 

C.A. 
Oir.D.  NOH.  J. 

C.A. 

CH.D.  KEK.J. 
P.U.  &  A.D. 
CH.D.  8TI.  J. 
P.&M.D.(I.) 
Q  B.D. 
H.L.  (E.) 

CH.D.  NOR.  J. 

P.D.  &A.D. 

CHD.  BOM.  J. 

Q.n.D. 

C.A. 

CH.D.KEK.J. 

C.A. 

C.A. 

Q.B.D.  (I.) 

CH.D.  CHI.  J. 

P.C 

Q.B.D. 

Q.B.D. 

Q.B.D. 
L.J.  (I) 
Q.B.D. 

C.A. 

QB.D. 
C.A. 

M.R.  (I.) 

C.A. 

CH.D.  NOIt.  J. 

C.A. 

EX.D.  (L) 

UL.  (k.) 

CH.D.  NOR.  J. 

C.A. 
CH.D.ROIC  J. 


309 

805 

181 
546 


298 
820 
170 


169 

324 
58 

447 

677 
176 
106 
211 
502 

25 


61 

541 
657 


560 
621 
640 

39 
200 
617 

338 


185 


415 


438 


60 
266 

84 


145 

257 
158 


8 

lfi9 
237 
248 

112 

17 

170 

36 
69 
84 
24 
163 
7 

181 

7 
115 

115 

128 

167 

58 

57 

159 
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218 
130 

46 

111 

109 

39 

183 

37 

27 

165 
180 
241 
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23 

62 
102 

1 
6 

129 
79 

205 

fi3 

59 

123 


27 

202 

37 

144 

173 

137 
157 

249 
140 


64  L.  T.  332 

63  L.  T.  162 

[1891]  1  Ca.  1;  63  L.  T.  502 
[18911  2  Cb.  186;  65  L.  T.  6 
[1891]  1  Ch.  601  ;  60  L.  J.  Ch.  263  ;  64  L.T. 

217 
25  L.  R.  Ir.  433 
[1891]  1  Q.  B.  147;  60  L.  J.  Q.  B.  2C5  ;  63  L.  T. 

694 
[1891]  2  Q.  B.  233;  60  L.  J.  Q.  B.  433 ;  65  L.  T. 
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tffoud  Of  9ppeau 

From  Q  B.  Div.  Jane  16 ;  July  29. 

Mills  v.  Charlbsworth.  (a.) 

Bill  of  sale — Pledge — Trans/ermce  of  property/,  hut  not 
■   of  }tfase$aioti — Docuraeid  regnlatimf  terms  of  holdinfj. 

The(jf)ods  of  A,  having  been  seized  bg  the  sheriff  under 
n  ^.  f«.,  the  (h/endant  agreed  to  }my  out  the  sheriff  and 
in  hold  the  goods  as  a  seciiritg  for  the  advance^  and  that 
1ht>  iheriff'*s  officer  shotdd  remain  in  jmssession  of  the  | 
[limds  (m  his  behalf.  This  agreement  was  reduced  into 
leritiug  and  sif/-ned  by  the  defendant.  The.  sheriff 
ac'iniesced  in  the  tertns^  and  his  officer  remained  in 
]MtsAessi(fn  of  the  g<HKis,  A.  having  suhse<ju^ntig  executed 
«  bill  of  stile  of  the  same  goods  to  the  plaintiffs 

Held  J  by  ijii»<<lfy  and  Lopnii,  L.JJ.  (Lord  Eibpr, 
M  B.,  dissenting),  that  the  agreement,  being  essential  for 
thf  proif  of  the  defemlanVs  title  to  the  goods,  teas  a  bill 
ofide^  and  therefore  void  for  want  of  registration. 

Appeal  from  the  decidon  of  Day,  J. 
The  foUowiiig  Btatement  of  the  facts  is  taken  from 
TbA  judgment  of  lindley,  L.  J. 

Ooe  WilaoD  was  the  owner  of  goods  which  were 
8<-iz6d  by  the  sheriff  nnder  a  yi.  /a.  The  bailiff  in 
posiessxon  was  a  man  named  Bristowe.  Dickinson 
was  the  person  who  acted  for  the  sheriff,  and  who 
gave  instmctions  to  Bristowe.  On  Friday,  the  9th 
of  December,  1887.  Wilson  applied  to  Oharlesworth, 
an  auctioneer,  to  pay  the  sheriff  out,  and  Charles- 
worth  agreed  to  do  so»  proTided  that  the  goods  seized 
were  worth  the  money  to  be  advanced,  and  provided 
that  Oharleaworth  had  possession  of  the  goods. 
Charleiworth,  haying  satisfied  himself  as  to  the  value 
of  the  goods,  paid  Dickinson  the  amount  claimed  by 
tiie  .sheriff,  and  it  was  agreed  between  Wilson,  Dick- 
insoD,  and  Gharlesworth  that  Bristowe  jihould  oon- 
tmue  in  possession  for  Oharlesworth.  Dickinson 
ngned  and  gaye  Oharlesworth  a  receipt  for  £62 15s.  Id., 
sod  Wilson  signed  and  gave  (Jharlesworth  a  letter, 
which  was  as  follows : — 

"  December  9,  1887. 
"  Mr.  Oharlesworth,  Auctioneer,  Hull. 

"  Sir» — In  consideration  of  your  paying  the  sheriff's 
officer  tiie  amount  on  Townsend's  writ  and  expenses, 
viz ,  £62  15s.  Id.,  I  hereby  authorize  and  request  you 
to  hold  possession  of  all  my  furniture  and  effects  now 
on  the  premises,  No.  2,  Fendrill*  street,  Hull,  and  to 
mU  the  whole  by  auction  as  soon  as  convenient,  and, 
sfter  deducting  the  above  amount  and  your  charges, 
pay  over  the  iMlance,  if  any,  to  me. — Yours  truly, 

"  A.  P.  Wilson." 


(a.)  Beported  by  A.  P.  Pebcbval  Kekf,  Esq.,  Bar- 
ritter-at-Law. 


All  this  was  done  at  one  time  on  the  evening  of  the 
9th  of  December.  On  the  10th  of  December  Bristowe, 
who  had  been  told  on  the  9th  by  Oharlesworth  that 
he  was  going  to  pay  the  shpriff  out,  was  instructed  to 
remain  in  possession  for  Oharlesworth,  and  he  did 
remain  in  possession  accordingly  for  some  days. 
Wilson  cmtuiued  to  reside  with  his  family  in  the 
house  where  Bristowe  and  the  goods  in  his  charge 
were,  and,  owiog  to  the  illness  of  one  of  Wilson's 
children,  the  goods  remained  undisturbed  for  a 
fortnight  or  so.  On  the  10th  of  December  Wilson 
executed  a  bill  of  sale  to  the  plaintiff,  who  knew 
nothing  of  the  seizure  by  the  sheriff,  nor  of  the 
arrangement  with  Oharlesworth,, nor  of  the  fact  that 
Bristowe  had  charge  of  the  goods.  The  plaintiff's 
bill  of  sale  was  duly  regist«*red,  and  on  Oharlesworth 
discovering  its  existence  he  moved  and  sold  the 
goods.  The  plaintiff  thereupon  brought  this  action 
against  him  to  recover  their  value,  and  Day,.  J.,  who 
tried  the  case  without  a  jury,  decided  that  the  goods 
passed  to  the  plaintiff  under  his  bill  of  sale,  and  gave 
judgment  for  him  accordingly. 

From  this  decision  the  defendant  appealed. 

Henn  Collins,  Q.C,  Cyril  Dodd,  Q.C.,  and  ff.  T. 
Kempf  for  the  appellant.— The  goods  passed  to 
Oharlesworth  as  a  pledge  by  oral  agreement :  Beeves 
V.  Capper^  5  Bing.  N.  O.  136.  The  possession  ha(l 
already  passed  wheot  ih^  document  was  drawn  up, 
and  therefore  it  is  not  a  bill  of  sale,  and  does  not 
reqm're  registration :  Ex  parte  Hubbard,  35  W.  B.  2 
17  a  B.  D  690. 

Tindal  Atkinson,  Q.C.,  and  Arnold  Statham,  for  the 
respondent — The  cane  falls  vntbin  Ex  parte  Parsons, 
34  W    R.  329,  16  Q.  B.  D.  532,  and  not  within  Ex 

parte  Hubbard, 

Henn  Collins,  Q.C.,  replied. 

Cur,  adv,  vult, 

July  29.— Lord  Bshxb,  M.B.  — In  this  case  the 
plaintiff  had  obtained  a  bm  of  sale,  and  the  defend- 
ant contended  that  the  goods  mentioned  in  the  bill  of 
sale  were  already  his,  and,  therefore,  that  the  bill 
of  sale  was  of  no  effect.  The  sole  question  was 
whether  the  defendant  had  really  before  the  execu- 
tion of  that  bill  of  sale  got  the  property  in  the  goods. 
Wilson's  goods  were  seized  by  the  sheriff's  oflicer 
under  an  execution.  He  wished  to  get  the  sheriff  out, 
and  applied  to  the  defendant,  who  was  an  auctioneer,  to 
advance  him  money  for  this  purpose.  The  defendant 
agreed  to  do  this,  and,  after  examining  the  goods  and 
thinking  them  sufficient,  it  was  agreed  that  the  defend- 
ant should  advance  the  money  on  the  condition  that 
the  sheriff's  officer,  who  was  then  in  possession  of  Wil- 
son's goods,  should  remain  in  possession  of  them,  not 
for  the  sheriff,  but  for  Oharlesworth.  The  sheriff's 
officer  agreed  to  this,  and  accordingly  the  sheriff  was 
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paid  out,  and  the  doonineiit  in  question  wai  drawn 
up.  The  sheriff's  offioer  remained  in  possession  of 
the  goods,  and  Wilson  alio  remained  in  the  house 
because  he  had  a  siok  duld  there.  It  is  plain  that 
there  was  no  joint  possession,  because  the  possession 
of  this  bailiff  and  the  possession  of  WUson  were 
adverse.  I  think  Wilson  was  not  in  possession  at  kU, 
but  that  the  sheriff's  offioer  was  in  possession  on 
behalf  of  the  defendant  At  the  trial  Day,  J.,  took 
that  for  granted. 

The  question,  therefore,  is  whether  the  document 
which  was  signed  at  the  same  time  that  the  money 
was  lent  and  the  possession  of  the  goods  was  given, 
was  a  bill  of  sale  within  the  Bills  of  Sale  Acts.  If 
the  transaction  was  one  of  pledge,  Ex  parte  ffuhhard 
shows  that  it  does  not  fall  within  those  Acts.  Was  it 
a  pledge,  then  P  A  pledge  in  the  ordinary  sense  of 
the  tonn  is  when  money  is  advanced  on  goods  or 
chattels  which  are  given  into  the  possession  of  the 
person  who  advances  money  on  them. 

A  bill  of  sale  in  its  ordinary  meaning  is  the  docu- 
ment which  is  given  where  the  legal  property  in 
goods  passes  to  the  person  who  lends  money  on 
uiem,  but  the  possession  does  not  pass. 

But  then  comes  in  the  interpretation  clause  of  the 
Bills  of  Bale  Acts,  and  says  that  a  document  which 
is  a  licence  to  take  possession  of  personal  chattels  as 
security  for  any  debt  is  to  be  considered  a  bill  of 
sale,  but  if  the  document  only  regulates  what  is  to 
be  done  as  regards  a  pledged  object  after  it  has  been 
pledged,  as  in  the  case  of  a  pawn-ticket,  then  Ux 
parte  Hubbard  shows  that  it  is  not  a  bill  of  rale.  If, 
however,  the  document  creates  a  right  to  take  posses- 
sion, and  it  was  given  before  the  possession  was  taken, 
then  it  is  a  bill  of  sale  within  tiie  case  of  Ex  parte 
Parsons,  These  two  cases  determine  the  limits  of 
what  is  and  what  is  not  a  bill  of  sale,  and  I  think 
that  we  ought  to  stand  by  them.  Applying  those 
limite  to  the  present  case,  I  think  that,  on  the  facts, 
this  was  not  a  licence  to  take  possession,  but  was  a 
document  relating  te  possession  already  taken,  and, 
therefore,  that  it  was  not  a  bill  of  sale.  In  my 
opinion  the  judgment  of  Day,  J.,  was.  wrong,  and 
this  appeal  ought  to  be  allowed. 

The  following  judgment  was  read  by : — 

LiNDLET,  L.J.  (after  stating  the  facts  as  above). — 
The  main  ground  of  the  app^  was  that  what  took 
place  between  Wilson,  ChlBtrlesworth,  and  Dickinson 
on  the  9th  of  December  amounted  to  a  pledge  of 
the  goods  by  Wilson  to  Oharlesworth.  and  lliat  the 
dledge  could  be  proved  without  having  recourse  to 
Wilson's  letter  of  December  9,  and  that  the  form  of 
that  letter  and  the  non-regiBtoation  under  the  BiUs 
of  Sale  Act  did  not  invali&to  such  pledga  In  sup- 
port of  this  contention  reliance  was  pliMed  on  the 
decision  of  this  court  in  Ex  parte  Hubbard,  It  is, 
however,  to  be  observed  that  m  that  case  there  was 
a  physical  change  of  possession  of  the  goods;  and 
the  court  held  tmit  the  pledge  there  effected  coidd  be 
proved  without  reference  to  any  written  document ; 
and  that  the  pledge  so  proved  was  not  invalidated  by 
tlie  non-registration  of  a  contemporaneous  document, 
which  was  viewed  by  the  court  as  at  most  a  record  of 
what  had  taken  plaoe,  and  as  regulating  the  rights 
of  the  pledgee  under  a  pledge  created  and  proved  by 
paroL 

In  this  case,  however,  there  was  no  physical  change 
of  possession  of  the  goods.  In  point  of  law,  posses- 
sion of  goods  may  be  changed  by  agreement  without 
any  physical  change  in  weir  position,  or  in  the 
position  ef  the  person  who  actually  guards  them. 
The  right  to  possession  may  be  transferred  by  agree- 
menti  and  the  character  in  which  the  custodian  holds 
them  may  be   changed  by  attornment.    This  was 


established  by  Reeiyes  v.  Capper,  Meyeratein  v.  Barber, 
18  W.  R.  1041.  L.  R.  4  H.  L  317,  and  Hiltoa 
y,\ Tucker,  36  W.  E.  762,  .39  Oh.  D.  669,  and.  in 
my  opinion,  that  which  took  place  on  the  9  th  did 
amount  in  point  of  law  to  a  change  of  possAn- 
sion  of  the  goods  ;  and  that  whereas  before  the 
aicreement  for  the  change  Bristowe  held  for  the 
sheriff,  after  that  agreement  Bristowe  held  for 
Oharlesworth.  But  the  agreement  by  which  this 
change  in  possession  was  effected  was  reduced  into 
writing,  and  cannot  be  proved  apart  from  the  writing. 
Without  the  writing  OharlMworth  cannot  prove  hii 
right  to  possess  as  against  Wilson,  the  owner  of  the 
goods.  This  at  once  makes  the  letter  essential  to  the 
proof  of  Oharlesworth's  title,  and  brings  the  letter 
within  the  defioiHon  of  a  bill  of  sale.  The  reasoning 
of  the  court  in  Newhve  v.  Shrewsbury,  36  W.  B.  835, 
21  Q  B.  D.  41,  is  applicable  to  this  case.  Oharles- 
worth's title  would,  I  think,  have  prevailed  at  ooannon 
law ;  but  his  title  is  rendered  invalid  by  the  Billa  of 
Sale  Act. 

The  expression  "  to  hold  "  in  the  letter  is  appro- 
priate  having  regard  to  the  fact  that  the  sheriff  had 
already  seiz^  the  eoods,  and  that  no  fresh  taking 
was  necessary.  To  nold  for  the  lender  is  equivalent 
to  giving  up  possession  to  the  borrower  and  retaking 
for  the  lender. 

If  the  decision  in  Ex  parte  Hubbard  is  extended  to 
cases  of  pledges  created  by  agreement,  and  withoat 
any  physical  change  in  the  custody  of  the  goods,  the 
BiUs  of  Sale  Act  will  become  of  little  if  any  use.  No- 
thing will  be  easier  than  to  evade  it.  I  cannot  con- 
strue the  Act  so  as  to  make  it  inapplicable  to  such  a 
transaction  as  this,  or,  in  other  words,  to  such  an 
agreement  in  writing  as  the  court  has  to  deal  with  in 
the  present  case. 

I  am  therefore  of  opinion  that  the  appeal  ought  to 
be  dismissed. 

Lopes,  L.J. — I  agree  with  the  judgment  of  mj 
brother  lindley,  and  am  unable  to  agree  with  that  A 
the  Master  of  the  Bolls.  I  think  this  case  is  alto- 
gether distinguishable  £rom  that  of  Ex  parte  Hubbard, 
In  that  case  it  was  held  that  where  goods  are  pledged 
as  security  for  a  loan  and  delivered  to  the  pledgee,  a 
document  that  merely  records  the  transaotion  and 
regulates  the  righte  of  the  pledgee  is  not  a  bOl  of 
sale.  The  document  is  merely  a  record  of  the  trans- 
action. Here  the  document  is  an  essential  part  of 
the  transaction,  which  could  not  be  proved  by  parol 
without  reference  to  it.  Ex  parte  Hubbard  is  there- 
fore distinguishable,  and  this  appeal  must  be  dii- 
missed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff.  Cotton  &  Son,  for  J,  H. 
Green,  Hull. 

Solicitor  for  the  defendant,  Pritchard  ik  Sons,  for 
Lockiny  &  Hold  itch,  HulL 


From  Q.  B.  Div.  July  24. 

Dbgboix,  Ybblby,  bt  Oie.  v.  Meysr  &  Oo. 
(Limited),  (a.) 

Bill  of  exchange — Acceptance — Qualified  or  general — 
Negotiability  of  bill— Bills  of  Exchange  Act,  1882  (45 
(fc  46  Vict.  c.  61),  s.  19. 

A  bill  of  exchange  was  drawn  by  one  Flipo  payable  to 
himself  and  directed  to  the  defendants  as  drawees.     The 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 
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Cotjut  of  Appeal. 


Decboix,  Vebeby.  kt  Gib.  v.  Meteb  &  Co.  (Limited). 


CoTJKT  OF  Appeal. 


defendants  accepted  the  hill  as  follows  : — "  Tn  favour  of 
Flipo  only.  Accepted  pai/able  at  Alliance  Banky 
Loitdon"  The  words  **  In  favour  of  Flijyo  only  "  loere 
in  icritinffyoud  underneath  the-m  the  rest  of  the  acceptance 
icas  impressed  with  an  ordinary  stamp. 

Heldy  that  the  acceptance  was  a  f/eneral,  and  not  a 
qualified f  one,  and  did  not  restrict  the  neijotiahility  of 
the  bill. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
DiTirion  (Ovre  and  A.  L.  Smith,  JJ.),  in  favour  of 
tlie  defendants  ujxm  a  special  case. 

The  action  was  brought  by  bankers  in  France, 
aa  indorsees  of  a  bill  of  exchange  against  the  de- 
fendants* who  carried  on  business  in  London,  hr 
aeoeptors.  The  defence  was  that  the  bill  was 
on  its  face  not  negotiable,  and  that  the  plain - 
tifti  were,  therefore,  not  entitled  to  recover.  The 
hill  was  drawn  by  one  Flipo,  a  merchant  in  France, 
upon  the  defendants  as  follows  : — "  On  the  31st  of 
(Mtober  after  date  pay  to  order,  Mr.  L.  Delobbel 
Flipo,  £778  4s.  2d.''  The  defendants  struck  out  the 
word  "  order,"  and  accepted  the  bill  as  follows  : — 
"In  favour  of  Mr.  L.  Delobbel  Flipo  only.  Accepted 
payable  at  Alliance  Bank,  London,  for  H.  Meyer  & 
Co.,  Limited;  B.  Manning,  Arthur  Manning, 
directors ;  Arthur  Manning,  secretary."  The  words 
"In  favour  of  L.  Delobbel  Flipo  only,"  were  in 
writing,  and  underneath  these  words  the  rest  of  the 
acceptance,  except  the  signatures  of  the  directors 
and  secretary,  was  impressed  with  a  stamp.  After 
the  acceptance  FUpo  indorsed  the  bill  to  plaintiffd  to 
he  discounted,  and  the  plaintiffs,  not  noticing  that 
the  acceptance  was  in  any  unusual  form,  discounted 
it,  and  placed  the  amount  to  the  credit  of  Flipo. 
The  bill  upon  presentation  was  dishonoured  upon 
mstructiona  from  the  defendants. 

The  Divisional  Court  held  that  the  acceptance  was  a 
qualified  acceptance  rendering  the  bill  not  negotiable, 
and  gave  judgment  for  the  defendants. 

T&  plaiiitiffifi  appealed. 

Finlay,  Q.C,  and  R.  M.  Bray,  for  the  plaintiffis.— 
This  aooeptanoe  did  not  make  the  bill  not  negotiable. 
The  words  *'  in  favour  of  Flipo  only  "  are  surplusage. 
Bvery  aooeptanoe  is  in  favour  of  the  payee.  The 
words  mean  payable  to  Flipo  or  order.  The  accept- 
ance was  not  a  qualified  one  within  section  19  of  the 
Bills  of  Bxchange  Act,  1882. 

They  referred  to  the  Bills  of  Exchange  Act,  1882, 
is.  8  (sub-sections  1.  4.  5),  17,  19,  36;  ^iteU  v. 
McKiTday,  29  W.  B.  17,  6  App.  Gas.  754. 

Heme  Payne,  Q»C.,  and  O,  8.  Bower,  for  the 
defendants. — Bither  this  is  no  acceptance  in  the 
proper  sense  at  all,  or  it  is  an  acceptance  prohibiting 
negotiation  ol  the  bill.  It  is  a  qualified  acceptance 
within  section  19  of  the  Bills  of  Exchange  Act,  1882. 
Before  that  Act  a  bill  drawn  in  favour  of  a  specified 
person  wi^out  the  word  **  orde^  "  or  "  bearer  "  was 
not  negotiable,  but  was  valid  as  between  the  original 
parties,  Byles  on  Bills,  9th  ed.,  80.  Hence,  though 
that  AJot  rendered  the  insertion  of  the  word  "  order  " 
immaterial,  still  the  word  ''order"  being  struck  out  by 
the  aooeptora  showed  that  they  intended  to  restrict 
the  negotiability  of  the  bill.  The  acceptance  *'  in 
favour  of  Flipo  only"  clearly  shows  that  the  bill 
was  not  to  be  negotiable.  A  bill  may  be  indorsed 
"pay  A.  only,"  when,  under  section  35,  sub- section  1, 
of  the  Act,  it  would  not  be  negotiable.  This  accept- 
SDoe  has  the  same  effect 

They  referred  to  Bowe  v.  Toung,  2  Brod.  &^  Bing. 
165. 

Finlay,  Q.C.,  replied. 

Lord  Ebhxb,  M.B.— This  instrument  was  drawn 


by  a  foreigner  in  France  upon  merchants  in  London. 
The  bill  was  drawn  since  the  Bills  of  Exchange  Act, 
1882,  and  therefore  that  Act  applies.  The  defendants, 
when  the  bill  was  presented  to  them  for  acceptance, 
wrote  their  names  across  it.    "When  a  person  to  whom 
a  bill  is  presented  for  acceptance  writes  his  name 
ecross  it  he  has  jirimd  facie  accepted  it  according  to 
its  legal  tenour  and  effect.    He  is  entitied,  however, 
to  qualify  his  acceptancA.     What  was  the  legal  tenour 
and  effect  of  this  bill  ?    It  seems  to  me  that  even 
without  the  assistance  of  the  Bills  of  Exchange  Act, 
1882,  the  bill  was  payable  to  Flipo  or  order.    But, 
however  that  may  be,  it  is  dear  that  since  that  Act, 
by  section  8,  sub-section 4,  the  bill  must  be  read  as  if  the 
word  <*  order  "  was  in  it.    In  either  case  the  biU  is 
drawn  payable  to  Flipo  or  order.    The  defendants 
accepted  that  bill.    It  may  b^  that  they  intended  to 
make  their  acceptance  a  qualified  one.    The  question, 
however,  is  whether  they  have  efiSdctually  done  so.    It 
was  said  that  striking  out  the  word  "  order  "  in  the 
bill  showed  the  intention  of  the  defendants  to  qualify 
their  acceptance.    It  seems  to  me  that  the  striking 
out  of  that  word  was  an  improper  act.     An  acceptor 
has  no  right  to  alter  the  bill.    He  must  accept  it  or 
refuse  to  accept  it  as  it  is  drawn.    If  he  wiahes  to 
qualify  his  acceptance  he  must  do  so  by  the  acceptance, 
i  should  be  inclined  to  think  that  by  the  mercantile 
law  the  improper  erasure  of  the  word  "  order  "  would 
have  no  effect   upon  the  bill,  and  that  unless  the 
acceptance  itself  is  a  qualified  one  the  acceptor  must 
be  taken  to  have  accepted  the  bill  as  drawn.    But, 
however  that  may  be  under  the  Bills  of  Exchange  Act, 
1882,  the  erasure  of  the  word  '<  order  "  does  not  affect 
the  negotiability  of  the  bill,  though  it  may  be  a  fact 
to  be  taken  into  consideration  m  seeing  what  the 
intention  of  the  acceptor  is.    We  must  therefore  look 
at  the  acceptance  to  see  whether  it  is  a  qualified  one 
or  not.    Primd  facie,  a  person  must  be  taken  to  have 
accepted  a  bill  generally.    If  he  desires  to  make  his 
acceptance  restrictive,  he  must  do  so  in  dear  and 
express  terms.    If  he  leaves  the  matter  in  doubt  he 
must   be  taken   to   have  accepted   generally.     The 
acceptance  in  the  present  case  is  "  in  favour  of  Flipo 
only."    What  is  the  meaning  in  mercantile  language 
of  the  words  "  in  favour  of  "  in  a  bill  of  exchange  P 
If  a  person  says  that  he  has  drawn  a  bill  in  your 
favour,  he  means  that  he  has  drawn  a  bill  to  your  order, 
you  being  named  as  the  payee.    The  addition  of  the 
word  "only  "  means  that  you  are  the  only  payee.  That 
being  so,  the  meaning  of  those  words  in  an  acceptance  is 
that  the  acceptor  has  accepted  the  bill  in  which  you  are 
the  only  payee.    The  words,  therefore,  do  not  restrict 
the  acceptance.    They  have  no  effect  upon  the  bill  as 
drawn.    If  they  were  held  to  qualify  ^e  acceptance, 
tiiey  would  be  a  trap  to  catoh  innocent  indorsees. 
Beading  the  acceptance  in  that  way,  it  is  obvious  that 
the  defendants  have  not  carried  out  in  appropriate 
language  their  intention  of  making  a  qualified  accept- 
ance.   The  bill,  in  its  origin,  was  negotiable,  and  the 
acceptance  has  not  restricted  its  negotiability.  The  bUl 
was  complete  without  the  acceptance,  as  is  seen  from 
the  definition  of  a  bill  given  in  the  Act,  and  there- 
fore the  acceptance  is  no  part  of  the  bill.    Section  19 
gives  instances  of  qualified  acceptances,  which  aro  not 
exhaustive,  but  are  only  instances ;  but  any  qualifica- 
tion of  an  acceptance  must  be  made  in  exfuress  terms. 
I   do  not  think  that  the  defendants  have  by  this 
acceptance  altered  the  effect  of  the  bill,  and  therefore 
this  acceptance  must  be  taken  to  be  a  general  one. 
The  appeal  must  accordingly  be  allowed. 

LiNDLEY,  L.  J.— This  case'  seems  to  me  to  be  one  of 
some  difficulty.  The  prindple  stated  by  the  Master 
of  the  Bolls  seems  to  me  to  be  a  sound  one,  that  an 
acceptance  must  be  taken  most  strongly  against  the 
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aooeptor.  The  defendants  hsTe  used  ambigaoiis 
woroi,  and  not  words  dearly  qualifying  their  aooept- 
anoe.  fRbey  onght  not  to  luTe  naed  words  that 
might  be  a  trap  for  unwary  indorsees.  The  trae 
view  to  take  in  this  case  is  that  the  defendants  have 
not  qnalified  the  aooeptanoe  in  dear  terms,  and  on 
that  ground  I  am  of  opinion  that  the  plaantiffi  are 
entitled  to  recover. 

BowEN,  L  J.— I  am  of  the  same  opinion.  It  is  of 
the  highest  importance  in  meroanme  business  that 
qualifications  of  acceptances  should  be  construed 
strongly  against  the  acceptors.  It  is  dear  that  this 
was  meant  to  be  an  acceptance.  If  a  merchant  does 
not  wish  to  accept  a  bill  having  a  certain  tenour  and 
efS^,  why  does  he  write  his  name  across  it  P  If  he 
wishes  to  qualify  his  acceptance  he  ought  to  qualify 
it  in  dear  terms,  so  that  ne  who  runs  may  read.  If 
any  authority  vrere  needed  for  that  proposition  plenty 
can  be  found,  and  in  particular  I  would  refer  to  the 
case  of  Smith  v.  VeHue,  9  W.B.  146,  30  L.  J.  0.  P.  66. 
Is,  then,  this  a  qualified  aoceptanceP  If  itisitismost 
mideading.  The  drawer  is  a  fordgner  in  France,  and 
the  bill  is  sent  bade  to  him  with  the  words  "in  favour 
of  Flipo  only  "  written  at  the  top  of  the  acceptance, 
and  the  ordinary  acceptance  stamped  on  the  bill 
bdow  tilkose  words.  That  would  be  a  most  mislead- 
ing thinff  to  do  if  the  bill  were  intended  to  be  not 
negotiaMe.  Why  should  the  bill  be  accepted  payable 
at  a  particular  bank  if  it  was  intended  to  be  payable 
only  to  a  particular  person  and  not  to  be  negotiable  ? 
How  uninteUigible  sudi  language  would  be  if  that 
vras  the  intention.  But,  further,  if  a  qualified  accept- 
ance was  intended,  the  proper  and  ordinary  place  to 
insert  the  qualification  would  be  in  the  stampisd  part 
of  the  acceptance.  Instead  of  doing  so,  the  defend- 
ants write  above  the  stamped  acceptance  the  words 
*'  in  favour  of  Flipo  only."  A  person  into  whose 
hands  tiie  bill  might  come  would  have  to  construe 
those  words  to  see  what  they  meant.  I  do  not  attadi 
much  importance  to  the  erasure  of  the  word  **  order  " 
in  the  body  of  the  bill,  as  the  effect  of  the  Bills  of 
Rxobange  Act,  1882,  is  to  re-insert  that  word  in  the 
bill.  To  my  mind  those  words  mean,  payable  to  Flipo 
or  order.  The  addition  of  the  word  "  only  *'  does  not 
render  that  meaning  different.  It  does  not  restrict 
the  negotiability  of  the  bilL  It  may  perhaps  be  that 
if  the  words  used  had  been  '*  payable  to  Flipo  only," 
the  case  would  have  been  different  The  acc^tors 
have  overdiot  their  mark,  and  I  cannot  be  sorry  that 
they  are  hdd  bound  by  the  ambiguous  language  they 
have  used,  inserted,  as  it  is,  in  an  ambiguous  place. 
The  defendants,  therefore,  have  not  properly  qualified 
their  acceptance,  and  if  we  came  to  any  other  condu- 
sion  I  fed  convinced  that  we  should  be  running 
counter  to  what  any  business  man  in  the  City  of 
Lonion  would  say  was  the  right  construction  of  the 
document. 

Appeal  aUowed, 

fiblidlors  lor  the  plaintifEi,  EiU,  San,  d:  Bickarda. 

Sdidton  lor  the  delendants,  WUliam  Webb  A  Co. 


WSA  ^Wt  Of  9U0ttCe. 

"Sy.?"}.  Aug.  6. 

In    re    HSMINGWAT. 

James  V.  Dawson,  (a.) 

Will  —  CojistrucHon  —  Annuity — Gift  over    on   death 
without  ** leaving**  child, 

A  testator  gave  to  L,  an  annuity  during  her  life,  pay- 
able out  of  tJie  rents  of  lea^eJiolds,  and  directed  that  afitr 
L*s  death  the  annuity  should  be  payable  to  and  among 
such  of  Ij*s  children  aSj  being  sons,  should  attain  ttventy- 
one,  or,  being  daughters,  should  attain  that  age  or  marry ; 
and,  in  the  event  of  the  death  of  L,  **  without  leaving** 
any  such  child,  then  over.  L.  survived  the  testator,  and 
had  one  child  only,  xoho  attained  twenty-one  and  died  in 
L*s  lifetime. 

Held,  tJuzt  the  gift  over  took  effect,  tlie  annuity  being  a 
persmial  provision  for  tlie  annuitant  and  her  children. 

Adjourned  summons. 

A  testator,  who  died  in  1872,  gave  to  his  daughter 
Lucy  an  annuity  during  her  life,  payable  half-yearly 
out  of  the  rents  of  leasehold  proper^  hdd  for  ao  un- 
expired term  of  about  sixty  years,  and  directed  that 
altorthe  death  olhis  said  daughter  the  annuity  should  be 
payable  half-yearly  to  and  among  such  of  her  children 
a^  being  sons,  should  attain  twenty-one,  or,  be^ 
daughters,  should  attain  that  age  or  marry,  and  0 
there  shoidd  be  but  one  such  child,  should  be  payaUe 
to  such  only  diild,  and  in  the  event  of  the  dem.  of 
his  said  daughter  <<  without  leavin||^ "  any  such  chUd 
the  testator  gave  the  annuity  which  should  fail  by 
sudi  death  unto  and  among  the  survivors  of  the  testa- 
tor's children  and  granddiildren.  Lucy  survived  tiie 
testator,  and  had  one  diild  only,  who  attained  twenty- 
one,  but  died  in  her  lifetime.  The  question  was 
whether  on  the  decease  of  Lucy  the  gift  of  the  annni^ 
took  effect  in  favour  of  her  child,  or  whether  the 
annuity  passed  under  the  gift  over. 

Theobald,  for  the  representative  of  the  child  of  Luoy. 
— ^The  annuitant  died  without  leaving  a  diild ;  "  leav- 
ing" must  be  construed  "having  had"  according  to 
the  rule  of  Howgrave  v.  Cartier,  3  V.  &  B.  79 ;  Tra- 
hame  v.  LayUm,  23  W.  B.  799,  L.  B.  10  Q.  B.  469. 

W,  H,  Oover,  for  persons  interested  under  the 
ultimate  gift. — ^The  direction  that  the  annuity  shall 
be  payal^  hj  half-yearly  instalments  to  and  among 
the  children  IS  not  a  direct  gift  to  them;  the  children 
did  not  take  vested  interests,  and  the  rule  of  JTbw- 
grave  v.  Oartier  does  not  apply :  In  re  Hamlet,  Stephen 
V.  Cunningham,  37  W.  B.  246,  39  Oh.  D.  426 ;  In  re 
Jaekeon*9  Will,  28  W.  B.  209,  13  Oh.  D.  189. 

Kay,  J. — ^The  question  is  whether  the  court  can  iu 
this  case  depart  from  the  natoral  meaning  of  l^e  wnrds 
of  this  will  and  oonstme  *'  leaving  "  as  '*  having  had.** 
This  has  been  done  when  there  was  a  previous  vested 
interest  given,  which  the  words  of  the  will  strictly 
construed  would  defeat.  No  authority  has  been  ad- 
duced to  show  that  a  gift  of  an  annuity  is  governed 
by  the  same  rule ;  an  annuity,  ex  vi  termini,  baa  the 
character  of  a  personal  provision,  and  diifers  consider- 
ably from  a  j;iit  of  a  lump  sum. 

iniis  annmty  is  charged  upon  leasdidd  property 
which  the  testator  directs  shall  not  be  sold.    There  is  ^ 
no  gift  in  words  to  the  children  of  Lucy,  but  her 
annuity  is  to  be  payable  hidf -yearly  to  and  among  her  j 
diildrcm.    These  words,  coupled  with  the  fact  that  the 

(a.)  Beported  by  Jambs  H.  Bakbwxu:.,  Esq.,  Bar- 
rister^at-Iiaw. 
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High  Ooubt.     In  bx  Wxymouth.  &g.,  Steam  Pagkst  Co.— Db  Fbakcbsoo  v.  Babitxtm.     High  CoiraT. 


beqaettuan  aDnnity  which  csonot  be  antidpated, 
ihow  that  the  testator  intended  to  make  a  personal 
poTision  lor  his  daughter  liuoj  for  her  life  and  for 
her  ohildren  after  her  death.  Sinoe  the  only  dhild  of 
Laojr  which  attained  twenty-one  died  in  La<^'8 
lifstune,  there  was  no  ofaild  to  whom  the  annmty 
ooold  be  paid;  the  annuity  therefore  failed  upon 
lAoy's  death,  because  there  was  no  child  to  receive  it. 
In  my  opinion  that  is  what  the  testator  intended,  and, 
thsr^ore,  the  representatiTe  of  Lucy's  dhild  will  take 
nothing. 

Sdioitors.  Cunliffes  &  Davenport,  for  C.  A.  HeiUmarif 
Gvdiff ;  WiUianuony  Hill,  &  Co.,  for  H,  Heard,  Cardiff. 


July  12. 


Oh.  DiT.  I 
North,  J.  ; 
In  re  WxTHOTTTH  AND  Channel  Islands  Steam 

Packet  Co   (a.) 
Ctmpany —  Winding  up  —  Fully -paid   shares  —  Shares 
issued  at  a  discount — Distribution  of  surplus  assets. 

In  the  distribution  of  the  surplus  assets  of  a  company 
hetween  the  holders  of  fully-paid  shares  and  the  holders 
o/$hares  issued  at  a  discount,  the  fully -paid  shareholders 
must  first  be  repaid  the  amount  paid  on  their  shares  in 
txceu  of  the  amount  paid  on  the  shares  issued  at  a  dis- 
count, and  the  balance  of  the  surplus  assets  will  then  be 
distributed  between  all  the  shareholders  equally. 

In  re  Hodge's  Distillery  Co.,  19  W.  R,  113,  L,  R.  6 
Ch,hl,foU<ywed. 

Petition. 

This  was  a  petition  by  the  liquidator  in  the  volun- 
tiiy  winding  up  of  the  above  company  for  the 
decision  of  the  court  as  to  the  distribution  of  the  sur- 
lihis  assets  of  the  company  amongst  the  shareholders 
after  payment  of  the  debts  of  the  company. 

The  company  was  registered  in  1867  as  a  limited 
compeoy  under  the  Joint»8took  Companies  Act,  1866, 
with  a  capital  of  £40,000,  the  shares  being  of  the 
nine  of  £10  eadb.  2,017  of  the  shares  issued  were 
My  paid  up.  By  special  resolutions  passed  in  1861 
to  increase  tne  capitol  by  the  creation  of  2,016  addi- 
tioDal  shares  of  tne  nominal  value  of  £10,  and  as  an 
iodncsment  to  subscribe  this  additional  capital,  the 
dinotorate  was  authorized  to  iesue  these  shares  as 
foUy  paid  up  in  consideration  of  the  sum  of  £3  per 
ihsie. 

For  a  certain  number  of  years  the  new  shareholders 
vers  to  receive  certain  guaranteed  interest,  and  they 
vers  also  to  share  dividends  with  the  other  share- 
holders equally.  1 ,631  shares  were  issued  on  these 
tans,  and  the  ehares  had  been  for  years  treated  in 
«my  way  aa  on  the  same  footing  as  the  original 
•hstes^and  there  was  nothing  on  the  certificate  or 
oUienHse  to  wham  any  distinction  between  the  shares. 
The  surplus  assets  distributable  among  the  share- 
hoUers  was  £26.000. 

Chadwyck  ffeaiey,  for  the  liquidator. 

Napier  Higgins,  Q,C,,  and  Mulligan,  for  the  fully- 
piid  shareholders. — The  issue  of  shares  at  a  discount 
■  illegal :  In  re  Almado  a/nd  Tirito  Co,,  36  W.  B.  693, 
38  Ch.  I).  416.  The  new  shareholders  must  be  treated 
Hoolv  having  paid  £3  per  share.  The  surplus  assets 
ittost  be  applied  in  repaying  the  fully-paid  share- 
iMm  the  sum  of  £7  per  share,  and  the  balance 
■hould  be  then  divided  between  all  the  shareholders 
^qasUy:  In  re  Hodge's  Distillery  Co,,  19  W.  B.  113, 
B.60h.61. 

(M  Bsported  by  F&asgis  T.  Dttka,  Esq.,  Barrister- 
at-Iiaw. 


They  also  dted  In  re  Railway  Time  Tables  Pub- 
lishing  Co,,  37  W.  B.  631.  42  Ch.  D  98 ;  In  re  London 
Celluloid  Co,,  36  W.  B.  673  39  Ch.  D.  190;  In  re 
Newtownards  Oas  Co,,  16  L.  B.  Ir.  61.  33  W.  B.  Dig. 
39;  In  re  Vulcan  Ironworks  Co,,  W.  N.,  1886,  p.  120. 

Hardy,  Q.C,  and  W.  B,  Heath,  fat  the  discount 
shareholders.— The  issue  of  Bhangs  at  a  discount  may 
be  illegal  and  void  as  regards  creditors,  but  the  ques- 
tion here  is  what  was  the  agreement  between  the 
contributories.  The  original  shareholders  have 
received  tiie  benefit  of  the  contract,  by  the  use  of  the 
new  capital  brought  in,  and  it  must  be  assumed  that 
they  had  acquiesced  in  the  arrangement.    The  sur- 

glus  should  be  distributed  between  all  the  share- 
olders  equally:   In  re  Bangor  and  Pertmadoc  Slate 
and  Slab  Co.,  23  W.  B.  786,  L.  B.  20  Bq.  69. 

Higgins,  Q,C,,m  reply. 

North,  J.— I  have  no  donbt  that  in  this  case  the 
holders  of  tiie  discount  shares  cannot,  after  the  lapee 
of  time  that  has  taken  place,  repudiate  their  position 
as  shareholders.  They  applied  for  shares  and  agreed 
with  the  company  that  in  consideration  of  £3  per 
share  they  should  receive  a  fully  paid-up  £10  share. 
Now  it  has  been  held,  after  remaining  in  donbt  for 
a  considerable  time,  that  such  a  contract  is  illesal, 
and  the  case  of  In  re  Almado  and  Tirito  Co,,  which  has 
becm  dted  in  the  argument,  is  an  authority  to  that 
effect.  In  my  opinion  the  shares  must  be  treated  as 
havinff  only  j^  paid  up.  Mr.  Hardy  says  that 
though  the  issue  of  the  shares  at  a  discount  is  illegal 
as  between  shardiolders  and  creditors  of  the  company, 
there  is  nothing  to  make  it  illegal  as  between  the 
shareholders  themselves,  I  cannot  however  see  how 
every  diareholder  could  be  held  to  have  assented  to 
the  issue  of  the  shares  at  a  discount,  and  though  some 
might  be  bound  by  acquiescence,  I  cannot  hold  that 
the  whole  dass  is  bound.  I  am  bound  by  the 
authority  of  the  case  of  In  re  Hodge's  Distillery  Co., 
which  has  been  frequently  followed,  and  the  authority 
of  which  has  been  recognized  in  the  House  of  Lords 
in  Birch  v.  Cropper,  38  W.  B.  401,  14  App.  Cas. 
626,  and  on  the  principle  there  laid  down  1  direct 
that  the  surplus  assets  should  be  applied  first  in 
repaying  to  each  of  the  original  shareholders  the  sum 
of  £7  on  each  share,  leveUing  them  down  to  what  has 
been  paid  by  the  discount  shareholders,  and  then  the 
balance  must  be  divided  equally  between  all  the 
shareholders  alike. 

Solidtors,  Pattison,  Wigg,  &  King;  A,  B,  Chubb, 


Ch. 


Div. 
Fry,  li.  X 


.} 


Aug.  4,  6. 

De  Franceago  I'.  Barnum.  (a.) 

Infant — Apprenticeship  deed — Covettant  to  serve — Nega- 
tive cxwenant — Validity  of  deed. 

A  deed  of  apprenticeship,  whereby  an  infant  apprentice 
is  bound  for  a  term  not  to  accept  employment  exapt  from 
the  master  or  with  his  consent,  and  which  contains  no 
co-relative  covenant  by  the  mobster  to  provide  employment 
for  the  apprentice,  and  which  may  be  terminated  by  the 
master  only,  is  invalid,  as  being  unreasonable  and  not  for 
the  benefit  of  the  infant. 

Witness  action. 

The  prindpal  question  in  this  action  was  the  valid- 
ity of  certain  indentures  of  apprenticeship  entered 
into  by  two  of  the  defendants,  Ada  and  Helen  Mande 

(a.)  Beported  by  W.  H.  Qttabbell,  Bsq.,  Barriater- 
at-lAW. 
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High  Court. 


Alden  v,  Beokley  &  Co.— Eeo.  v,  Souttbr. 


High  Court. 


Q.  B.  Div.  (PoUock,  B..  >  ^        , 

and  Grantham,  J.)      /  ^^S  8. 

Alden  v,  Beckley  &  Co.  (a.) 
Practice — Wnt — Partnership— S(t nee  on  manager  of 
'^_  firm — Subsequent  sercice  on  piirtner — Judgment  signed 
I  against  firm  before  expiration  of  eight  days  from 
service  on  jxirtner — Right  of  partner  to  set  aside  such 
'    Judgment- IL  S,  6'.,  1883,  'ord.  42,  r.  10. 

Tfa  writ  of  summons  be  served  on  a  jxirtmr  in  a  firm 
after  ha  ring  been  served  on  the  manager  of  the  firm, 
Judgment  ought  -not  to  be  signed  agaimt  the  firm  until 
after  the  expiration  of  eight  days  fnmi  the  ia.tt  service, 
and  if  Judgment  be  signed  against  the  firm  before  the 
expiration  of  eight  days  from  the  service  on  the  partner, 
though  after  the  expiration  of  eight  days  from  the  service 
on  the  firm,  such  Judgment  /«  premature,  and  will,  mi 
the  application  of  the  jnirtner,  be  set  aside. 

ApplioatioD  to  set  aaide  a  judgment. 

Appeal  from  an  order  made  by  Day,  J.,  at  oham- 
bers,  a£5rmiDg  an  order  of  a  master  setting  aside  a 
judgment  which  had  been  entered  against  the  firm  of 
H.  Beokley  A  Co. 

The  pleuntiff  brought  an  action  on  certain  bills  of 
exchange  against  the  firm  of  H.  Beokley  A  Co. 

Service  of  the  writ  of  summons  in  the  action  was 
effected  on  the  firm  on  the  29th  of  May,  189«),  by 
serving  tbe  manager  of  the  firm  on  that  day.  H. 
Beckley  &  Co.  did  not  enter  any  defence. 

On  tbe  3rd  of  June  service  of  the  writ  was  also 
effected  on  one  H.  J.  Benison,  who  was  alleged 
to  be  a  partner  in  the  firm  of  H.  Beckley  &  Co.,  aud 
who  was  served  as  a  partner,  though  he  denied  that 
he  was  a  partner. 

After  the  expiration  of  eight  days  from  the  service 
on  the  firm  on  the  29th  of  May,  Judgment  was  signed 
on  the  6th  of  June  against  the  firm  of  H.  Beckley  & 
Co.,  and  it  was  this  judgment  which  it  was  now 
sought  to  set  aside. 

Execution  having  issued  on  the  9th  of  June,  Deni- 
son  entered  an  appearance  as  follows^"  Enter  an 
appearance  for  H.  J.  Denison  "—without  stating 
whether  he  was  or  was  not  a  partner. 

Judgment  having  thus  been  signed  against  the  firm 
on  the  6th  of  June,  Denison,  who  had  been  served 
with  the  writ  on  the  3rd  of  June,  took  out  a  sum- 
mons at  chambers  to  set  aside  the  judgment  signed 
agaiDst  the  firm  of  H.  Beckley  &  Co.,  on  the  ground 
that  it  was  prematurely  signed,  as,  by  ord.  42,  r.  10, 
such  judgment  might  affect  him  by  execution  issuing 
against  his  goods  as  an  alleged  partner,  whereas  he 
contended  that  no  judgment  to  affect  him  personally 
could  be  be  signed  imm  the  expiration  of  eight  days 
from  the  date  of  the  service  on  him  on  the  3rd  of 
June. 

On  this  ground  the  master  made  an  order  setting 
aside  the  judgment  signed  on  the  6th  of  June  against 
the  firm  of  H.  Beckley  &  Co.,  and  on  appeal  Day,  J., 
upbeld  the  master's  order,  being  of  opinion  that  the 
plaintiff,  having  served  the  alleged  partner,  Denison, 
as  well  as  the  manager  of  the  firm,  could  not  sign 
judgment  against  the  firm  until  the  expiration  of 
eifl^t  days  after  the  last  service. 

The  plaintiff  appealed. 

A,  Powell,  for  the  plaintiffi — ^The  judjtment  signed 
on  tbe  6th  of  June  against  the  firm  of  H.  Beckley  & 
Oo.  was  properly  and  regidarly  signed,  as  it  was  not 
signed  until  the  expiration  of  eight  days  from  the 
service  on  the  firm  ;  it  was,  therefore,  not  prematurely 
signed.  The  plaintiff  had  a  right  to  sign  that  judg- 
ment, as  he  had  a  right  to  serve  the  manager  of  the 

(a.)  Beported  by  Sir  Bheeston  Baksr,  Bairister-bt- 
Law. 


firm,  and  he  did  not  sign  the  judgment  for  eight  days 
after  the  service  on  the  manager.  The  judgment 
against  the  firm  being  regularly  and  properly  signed, 
the  subsequent  service  on  Denison  on  the  3rd  of  June 
does  not  invalidate  the  judgment. 

Gore,  for  the  defendant  Denison,  was  stopped. 

Pollock,  B.— It  seems  to  me  that  the  view  taken 
in  this  case  by  my  brother  Day  was  oorrect.  and  I 
think  that  this  appeal  must  be  dismissed,  with  oosts. 

Grantham,  J. — I  am  of  the  same  opinion. 
Appeal  dismissed,  with  costs. 
Solicitor  for  the  plaintiff,  Herbert  Toomer, 
Solicitors  for  the  defendant  Denison,  Siidl,  Son,  A 
Greenip, 


Q.  B.  Div.  (Pollock,  B.,  1  j^       ^ 

and  Grantham,  J.)      / 

Eeo.  V,  Souttbr.  (a.) 

Local  governinent —  Vestry — Quo  warranto — Election  of 
vestryman — Bight  to  question  election  by  quo  warranto 
— Qualification — Occui)ation  of  club  premises  as  sec- 
retary— Sufficienci/  of  MetrojMilis  Jjocal  Managenwnt 
Act,  '1855  (18  A'  i9  Vict.  c.  120),  ».  6. 

The  procedure  by  quo  warranto  is  applicable  to 
question  the  validity  of  the  election  of  a  vestryman 
elf.cted  under  the  provisions  of  the  Meirojwlis  Local 
Management  Act,  1855. 

The  qualification  of  a  candidate  for  the  office  of  a 
vestryman  was  that  he  was  rated  in  resi>ect  of  the  house 
which  he  occupied  at  £19  a  year,  and  fie  was  jointiy 
rated  with  another  person  in  resjx'ct  of  certain  club 
premises  at  £oo  a  year,  he  being  the  secretary  of  the  club, 
and  occupying  for  his  own  business  the  ground  ami  first 
floors  of  the  club  from  8  a.m.  to  6  p.m. 

Held,  that  he  was  a  mere  licensee,  and  was  not  an 
occupie-r,  and  was  not  rated  in  resiH'ct  of  the  dub 
prernises  so  as  to  bring  up  his  qualification  to  the  £25  per 
annum  required  by  section  0  (f  the  Metnqnjlis  Local 
Management  Act,  1855  ;  that  his  qualification  loas  in- 
sujicieni  ;  and  that,  therefore,  he  was  not  duly  elected. 

Eule  calling  on  Francis  William  Soutter  to  show 
cause  why  an  information  in  the  nature  of  a  quo 
warranto  should  not  be  exhibited  against  him,  to  show 
by  what  authority  he  claims  to  exercise  the  office  or 
franchise  of  a  vestyman  for  Ward  No.  4  in  the  parish 
of  St.  Mary  Magdalene,  Bermondsey,  in  the  County 
of  Surrey. 

The  ground  of  the  rule  was  that  the  said  Francis 
William  Soutter  is  not  qualified  to  act  as  a  vestry- 
man for  the  said  ward,  as  he  is  not  rated  or  assessed 
to  the  relief  of  the  poor  of  the  eaid  parish  upon  a 
rental  of  not  less  than  £25  per  annum  of  premises  of 
which  he  is  the  bond  Jide  occupier. 

Section  6  of  the  Metropolis  Local  Management  Act, 
1855  (18  &  19  Yict.  c  120),  lays  down  the  qualification 
for  a  vestryman  in  parishes  coming  withhi  its  opera- 
tion as  the  being  rated  or  assessed  to  the  relief  of  the 
poor  upon  a  rental  (in  the  case  of  the  present  parish) 
exceeding  £25  per  axmum  in  respect  of  the  oooupa- 
tion  of  a  house,  lands,  tenements,  or  hereditaments 
within  such  parish,  and  the  section  provides  that  a 
joint  rating  and  a  joint  occupation  of  acy  suoh 
premises  slwU  be  sufficient  to  qualify  each  joint 
occupier  in  case  the  amount  of  rental  on  which  all 
such  occupiers  are  jointly  rated  trill,  when  divided 

(a.)  Beported  by  Sir  Sherston  Bakbr,  Barrister-st- 
Law. 
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High  Court. 

by  the  nrnnber  of  occupiers,  give  for  each  such  occa- 
pter  a  sum  not  less  tbaa  the  nun  hereinbefore  required. 

On  the  14th  of  ICay,  1890.  an  election  took  place 
to  fill  three  vacanciee  in  the  vestry.  There  were  six 
candidates,  and  Mr.  Sontter  and  Mr.  Shand  were  two 
of  the  candidates.  As  the  result  of  the  polling  Mr. 
Sontter  was  at  the  head  of  the  poll,  and  Mr.  Hhand 
was  the  fourth  on  the  list,  and  was  the  first  unsaccess- 
fal  candidate. 

Mr.  Shand  now  said  that  Mr.  Scatter  was  not 
qualified  to  be  a  vestryman,  by  reason  of  insufficient 
rating,  that,  therefore,  he  was  not  properly  elected 
and  he  (Mr.  Shand)  diaimed  the  seat,  and  it  was  at  his 
instance  that  the  above  rule  was  obtained. 

The  question  now,  therefore,  was  whether  Mr. 
Sontter  was  rented  or  assessed  in  respect  of  a  house, 
lands,  &&,  within  thepaiish  to  the  requisite  amount 
of  £25  per  annum.  The  qualification  of  Mr.  Soutter 
as  to  rating  and  assessment  was,  that  he  was  rated 
at  £19  per  annum  in  respect  of  the  house  which  he 
oooujpied,  and  where  he  resided;  that  he  was  also 
rated  and  assessed  jointly  with  one  other  person  in 
ree|>ect  of  certain  dub  premises,  the  rateable  value  of 
which  was  £55  per  annum.  The  question  arose  as  to 
this  latter  rating  in  respect  of  the  dub  preoiisei. 

The  entry  in  the  rate  book,  as  to  these  dub  premises, 
was  that  the  name  of  the  occupier  was  put  dowu  dii 
"The  Southwark  Club,  by  its  nominees,  H.  Qudch 
and  Francis  William  Soutter'*;  the  i»romises  were 
described  as  a  dub,  and  the  rateable  value  as  £65  per 
annum. 

It  appeared  by  the  affidavit  of  Mr.  Soutter  that  he 
was  the  secretary  of  the  dub ;  that  he  was  the  bond 
fide  occupier  of  part  of  the  dub  premises,  which  he 
occupied  for  the  purpose  of  carrying  on  his  business 
of  a  coal  merchant ;  that  he  actually  did  carry  on  his 
business  there,  having  an  office  there  for  the  purpose 
of  that  business ;  that  he  had  from  8  a.m.  to  6  p.m. 
the  exdusive  use  of  the  ground  fioor  and  first  floor  of 
the  dub  premises;  that  he  was  entitled  to  use  the 
whole  of  this  part  of  the  premises  for  the  purposes  of 
his  business,  paying  rent  for  the  same  to  the  dub ; 
that  his  tenancy  of  that  part  of  the  dub  premises  was 
a  yearly  tenancy,  and  could  only  be  determined  by  a 
resolution  of  the  dub  and  a  six  months'  notice  to 
quit ;  that  the  members  of  the  dub  were  not  entitled 
to  use  that  part  of  the  premises  before  6  p.m. 

He  also  said  that  he  was  jointly  responsible  for  the 
payment  of  the  rates  levied  or  assessed  in  respect  of 
the  dub,  and  that  he  had  personally  given  a  written 
undertaking  to  pay  such  rates,  and,  if  such  rates  were 
not  paid,  and  if  there  were  no  sufficient  distress  on  the 
premises,  he  was  liable  to  be  imprisoned  for  failing  to 
pay  them;  that  by  virtue  of  this  qualification  in 
respect  of  these  dub  premises  he  had  for  some  years 
voted  at  parliamentary,  school  board,  and  vestry 
elections ;  and  that  his  two  predecessors,  in  respect  of 
the  same  qualification  of  the  same  premises,  had  for 
some  years  been  vestrymen  of  the  parish. 

The  inspectors  of  votes  were  equally  divided  as  to 
whether  Mr.  Soutter  was  qualified,  and  the  umpire 
was  of  opinion  that  he  was  qualified,  though  he  (the 
umpire)  did  not,  until  it  was  too  late,  sign  the 
rcqioired  dedaration  that  Mr.  Somtter  was  duly 
daoted. 

Mr.  Soutter  took  his  seat,  and  acted  and  voted  as  a 
vestryman. 

The  present  rule  was  obtained  on  behalf  of  Mr. 
Shaod  to  test  the  validity  of  the  dection. 

^  Clueft  showed  causa — There  is  a  preliminary  objec- 
tion that  *iuo  warranto  will  not  lie  to  question  the 
dedion  ot  a  vestryman,  or,  if  it  will,  it  is  a  matter 
within  the  disoretikm  of  the  court,  and  ought  not  to 
he  gtanted  in  this  case.    The  rule  as  to  ^uo  warraaOo 


is  laid  down  in  Darley  v.  The  Queen,  12  01.  &  F.  520. 
Since  the  earliest  times  there  has  been  no  apphcation 
of  this  kind  with  regard  to  a  vestryman.  The 
remedy  here  was  not  by  quo  warranto,  but  under 
section  54  of  the  Act  for  penalties. 

Lynden  Bell,  in  support  of  the  rule. — ^I  have  not 
been  able  to  find  any  case  in  which  quo  warranto  has 
been  held  to  apply  to  a  vestryman,  but  my,  contention 
is  that  it  does  apply,  as  a  vestry  is  a  public  body,  and 
the  office  is  a  public  office.  A  vestry  is  now,  what- 
ever it  may  have  been  formerly,  a  creature  of  statute^ 
and  therefore  quo  warranto  applies.  [Oraittham,  J. — 
It  has  been  held  that  a  town  councillor  is  subject  to 
quo  tvarranto."] 

Cluer  replied. 

Graiytham,  J.^I  think  verv  strongly  that  this  is 
a  case  where  quo  warranto  applies. 

PoLLOOK,  B.^I  think  so  too,  and  I  think  it  the 
most  convenient  form  to  raise  tha  question. 

Objection  overruled. 

The  esse  was  then  heard  as  to  the  suffidency  of  the 
rating. 

Cluer.  —The  rating  here  is  suffident,  as  there  is  a 
rating  of  £19  a  year  in  respect  of  the  house  and  a 
joiut  rating  in  respect  of  the  club  premises  of  £55  a 
a  year.  The  rental  may  be  made  up  of  tenements 
separately  hdd,  so  that  if  there  be  two  distinct  quali- 
fications each  under  £25  you  cva  add  the  two  to^titber 
to  form  the  qualification :  The  King  v.  The  Church- 
vxirdens  of  St.  Pancras,  1  A.  &  B.  80 ;  Reg.  v. 
Kirby,  10  W.  K.  13.  It  is  not  necessary  to 
have  exdusive  occupation  to  be  rated:  Goodhew  v. 
Williams,  26  W.  R  107.  3  C.  P.  D.  382.  Mr.  Soutter 
is  occupier  for  one  place,  and  he  is  rated  or  assessed 
in  respect  of  another  place,  and  that  is  sufficient. 

Lynden  Bell  referred  to  Inman  v.  Assessment  Com" 
mittee  of  West  Derby  Union,  22  W.  B.  330,  L.  B.  9  Q.  B. 
180,  and  Mogg  v.  Clark,  34  W.  B.  66,  16  Q.  B.  D.  79, 
but  was  not  called  upon. 

Pollock,  B. — This  proceeding  is  by  qtu)  warranto, 
calling  on  Mr.  Soutter  to  show  by  what  authority  he 
claims  to  exerdse  the  office  of  a  vestryman. 

Now  there  has  been  a  preliminary  point  taken  of 
some  importance,  that  this  is  the  first  time  that  a  quo 
warranto  has  ever  been  raised  in  the  case  of  a  vestry- 
man. Upon  that  point  it  seems  to  me  quite  dear  that 
the  present  vestry,  which  is  elected  under  the  Metro- 
polis Local  Management  Act  (18  &  19  Yict.  c.  120)  is 
a  difBsrent  body  from  the  old  common- law  vestry. 
This  Act  for  the  first  time  created  a  new  body,  with 
new  duties,  and,  therefore,  this  is  a  case  where  quo 
warranto  applies. 

Now,  coming  to  the  merits  of  the  case,  I  may 
observe  that  section  6  of  the  Act  lays  down  the  quali- 
fication for  a  vestrjrman. 

In  accordance  with  all  the  known  laws  as  to  rating, 
Mr.  Soutter  does  not  occupy,  and  is  not  rated  as 
occupier,  in  respect  of  these  dub  premises  at  aU.  His 
occupation  is  of  a  duplex  character ;  he  occupies  as 
secretary  of  the  dub ;  the  premises  are  used  entirely 
by  the  club,  and  in  so  far  as  he  occupies  at  all  it  is 
not  his  occupation.  The  distinction  always  observed 
in  these  cases  is  this,  does  he  occupy  by  himsdf,  or 
merely  as  a  servant,  as  a  coachman  occupies  his 
master's  stable,  or  as  a  gamekeeper  occupies  a  lodge. 
In  all  these  cases  the  occupation  is  for  the  purpose  of 
performing  his  duties,  and  in  those  cases  there  is  no 
occupation  at  all.  Here,  Mr.  Soutter  was  allowed  to 
occupy  a  part  of  the  premises  from  8  a.m.  to  6  p.ni., 
and  with  regard  to  those  premises  he  was  not  an  occu- 
pier, he  was  a  mere  licensee.  It  seems  to  me  thai^  with 


Id 
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High  Ooubt. 


Beg.  V,  Ybstby  of  St.  Maby,  Isungton. 


High  Coubt. 


regard  to  that  oocapation,  he  does  not  come  within 
the  section,  and  I  think  this  rule  should  be  made 
absolute. 

Grantham,  J.— I  am  of  the  same  opinion.  It  is 
quite  clear  that  the  occupation  was  an  occupation  as 
secretary  of  the  club,  and  not  an  occupation  for  him- 
self. Mr.  Soutter  is  not  an  occupier,  and  not  rated  to 
a  sufficient  amount,  and,  therefore,  this  rule  must  be 
made  absolute. 

Jiule  absolute. 

Solicitor  against  the  rule,  Henry  N,  Philcox, 

Solicitor  in  support  of  the  rule,  B.  H.  }Vard. 


Q.  B.  Div.  (Pollock,  B.,  \  ,  ,    .  ^ 

and  A.  L.  Smith,  J.)    f  July  10. 

Ebg.  V,  Vbstky  of  St.  Mary,  Islington,  (a.) 

Burial  ground  —  Maintenance  and  rejxiir — Church- 
wardens—  Bight  to  he  repaid  costs  and  expenses — 
Certificate— Burial  Act,  1855  (18  &  19  Vict,  c.  128), 
s.  18. 

By  section  IS  of  the  Burial  Act,  1855,  which  provides 
for  the  maintenance  and  repair  of  disused  burial  grounds 
by  the  burial  hoard  or  churchivardinSy  it  is  enacted  that 
**t?ie  costs  and  ea-penses  shall  be  rejtaid  by  the  overseers 
upon  the  certificate  of  the  burial  board  or  churchwardens, 
as  the  case  may  be,  out  of  the  rate  made  for  the  relief  of 
the  poor  of  the  parish, ^^  A  churchwarden  had,  with  the 
authority  of  the  vestry,  received  tenders  for  repairs  to  the 
wall  of  a  burial  ground,  hut  had  not  actually  j^id  any 
sum  of  money  in  respect  thereof 

Held,  that  his  written  request  for  payment  was  a 
sufficient  certificate  within  the  section,  and  that  he  was 
entitled  to  a  UjandamuB  ordering  the  vestry  to  pay  him 
on  account,  a  sum  which  was  within  the  estimated  cost  of 
the  repairs* 

In  this  case  the  vestry  showed  cause  againbt  a  rule 
nisi  obtained  by  G.  S.  Elliot,  the  senior  churchwarden 
of  the  parish,  for  a  writ  of  mandamus  directed  to  the 
Testry  commanding  them  to  pay  to  the  said  G.  b. 
Elliot  the  sum  of  £600,  being  t£e  amount  of  a  precept 
made  on  the  Ist  of  February,  1890,  upon  the 
accounts  committee  of  the  vestiy,  in  respect  of 
expenses  incurred  by  the  churchwaxdens  bv  virtue  of 
their  c  ffice,  and,  if  necessary,  to  make  and  levy  a  rate 
for  that  purpose. 

'ihe  churchyard  of  St.  Mary,  Islington,  and  the 
burial  Rxound  of  the  Chapel  of  Ease  were  closed  by 
an  Order  in  Ck>unGil  under  the  provisions  of  the 
Burial  Acts,  1862  to  1881.  The  churchwardens  were, 
by  virtue  of  the  Burial  Act,  1866  (16  &  19  Vict  c.  128), 
s.  18,  boiud  to  do  the  necessary  repair  of  the  w^ 
and  other  fences ;  that  section  also  provides  that  '*  the 
costs  and  expenses  shall  be  repaid  by  the  overseers 
upon  the  certificate  of  the  burial  board  or  church- 
wardens, as  the  case  may  be,  out  of  the  rate  made  for 
the  relief  of  the  poor  of  the  parish." 

At  a  meeting  of  the  vestrv  held  on  the  30th  of 
October,  1874,  it  was  resolvea  {h)  that  the  diurch- 
wardens  maintain  the  dosed  churchyards  or  burial 
grounds  of  the  parish  in  decent  order  and  do  the 
necessary  repairs  of  the  walls  and  other  fences  there- 
of, and  tnat  the  expenses  incurred  by  them  be  paid 
by  this  vestry  through  the  accounts  committee  on 
their  requisition  and  diarged  to  the  poor  rate,  and  (c) 
as  to  the  recreation  ground  at  the  Chapel  of  Ease, 
that  the  amount  necessary  to  meet  the  expense  of 

(a.)  Beported  by  T.  B.  Oolqxjhoi;n  Dill,  Esq.,  Bar- 
^-^  rister-at-Law. 


keeping  the  same  up  be  paid  by  the  accounts  com- 
mittee pHBriodioally  to  the  senior  churchwarden  upon 
his  requisition  and  receipt. 

At  an  extraordinary  meeting  of  the  vestry,  held  on 
the  16th  of  January,  1890,  the  vestry  adopted  a 
recommendation  of  their  committee,  which  was  as 
follows :~"  That  the  senior  ohurdiwarden  be  asked 
to  invite  tenders  for  taking  down  the  wall  at  present 
surrounding  the  Chapel  of  Base  ground,  erecting 
new  iron  railings  in  ueu  thereof,  and  carrying  out 
such  other  works  in  connection  therewith  as  may  be 
necessary."  The  cost  of  these  works  was  estimated 
by  the  committee  at  £680.  Mr.  Elliot,  the  senior 
churchwarden,  thereupon  invited  tenders,  and  in  the 
month  of  March  signed  contracts  with  two  firms  lor 
carrying  out  the  works.  Prior  to  the  signing  of  the 
contracts  Mr.  Elliot  wrote  to  the  accounts  committee 
of  the  vestry  the  following  letter,  which  was  the'pre* 
cept  referred  to  in  the  rule : — 

*'  Gentiemen,~On  behalf  of  my  churchwardens  I 
request  you  to  pay  me  the  sum  of  (600£}  five  hun- 
dred pounds  pursuant  to  the  several  resolutions  of  the 
vestry. 

"Dated  30th  October,  1874. 

*'  Signed,  G.  S.  Elliot, 

«£600    0    0.'*  '<  Senior  Churchwarden. 

The  vestry  declined  to  pay  the  £500  as  requested, 
and  Mr.  Elliot' obtained  this  rule. 

Henn  Collins,  Q.C,  and  J.  V.  Austin^  for  the  vestry, 
showed  causc^The  word  used  in  section  18  is 
*'  repaid."  In  the  present  case  the  ohurdiwarden  has 
not  paid  anything,  and  the  vestry  is  not  bound  to  pay 
him  until  he  has  spent  money  upon  tJie  works.  His 
precept  is  not  a  sufficient  certificate  within  the  section. 

Sir  B.  E,  Webster,  A,G.  [B,  A.  McCall  with  him), 
supported  the  rule. 

Pollock,  B. — In  this  case  the  court  is  called  upon 
to  make  absolute  a  rule  nisi  for  a  writ  of  mandamus 
commanding  the  yesti7  of  St.  Mary,  Islington,  to 
pay  to  the  senior  churchwarden  of  the  parish  a  simi 
of  £600  to  meet  the  expenses  of  certain  repairs  done 
to  the  wall  surrounding  the  Chapel  of  Ease  in  that 
parish.  Mr.  Elliot  has  no  doubt  become  liable  in 
respect  of  these  repairs  for  a  considerable  sum. 

On  the  1st  of  February,  before  the  contracts  had 
been  signed,  Mr.  EUiot,  in  accordance  with  the  prac- 
tice which  had  obtained  for  some  time  in  this  vestry, 
sent  in  his  precept.  [His  lordship  read  the  letter 
above  set  out,  and  continued :— ]  The  Act  says  that 
a  certificate  from  the  churchwardens  is  necessary. 
"When  we  come  to  consider  what  is  meant  by  the 
word  *'  certificate  "  we  must  take  it  in  a  reasonable 
sense.  Section  18  casts  upon  the  churchwardens  the 
duty  of  maintaining  the  burial  grotmd  and  of  doing 
the  necessary  repair  of  the  walls  and  other  fences, 
and  the  expenses  are  to  be  repaid  by  the  overseers 
upon  the  certificate  of  the  churchwardens.  The  first 
objection  taken  was  that  the  word  is  "  re-paid,"  and 
that,  therefore,  it  is  a  condition  precedent  to  the  mon^ 
being  paid  to  the  churchwarden  that  he  has  paid  it 
away  himself.  There  is  something  to  be  said  for  that 
view,  but,  taking  the  subject-matter  into  consideration, 
it  seems  to  me  to  be  reasonable  to  hold  that  expenses 
to  be  repaid  include  expenses  for  which  the  church- 
warden is  liable,  although  he  has  not  yet  paid  them. 
Then  it  is  said  there  must  be  a  certificate.  But  now 
that  I  have  heard  the  whole  case,  and  appreciate  the 
subject-matter  in  respect  of  which  the  certificate  is 
to  be  given,  I  think  that  the  provision  of  the  Act  as 
to  the  certificate  is  amply  satisfied  by  the  precept  of 
the  churchwarden.  I  thkik|  therefore,  that  the  man' 
damns  should  go. 
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High  Court. 


Beo.  V,  JusnoEB  OF  London. 


High  Court. 


A.  L.  Smith,  J. — ^This  is  an  appUoation  by  Mr. 
EUioiy  the  Mnior  ohtoohwaTden  of  the  Dariah  of  St. 
Mary,  IsHngtoii,  that  the  vestry  should  be  ordered  to 
honour  his  request  to  them  to  pay  him  a  certain  sum 
of  money.  The  facts  are  very  short.  Mr.  BUiot 
was  appointed  dhnrohwarden  and  took  over  a  sum  of 
£8  Is.  9d.  from  his  predecessor;  a  qnestion  arose  as 
to  whether  the  wall  of  this  burial  ground,  which  has 
been  turned  into  a  recreation  ground,  should  be  re- 
built or  whether  an  alteration  should  be  made  and 
part  of  it  turn^  into  a  raiUns.  The  vestry  duly 
sanotioned  the  making  of  the  alteration,  and  dearly 
authorized  Mr.  EiHot  to  receive  tenders  for  the 
work.  On  the  faith  of  the  resolutions  of  the  vestry 
Mr.  Elliot  entered  into  contracts,  and  before  the 
work  was  executed  he  asked  the  vestry  for  £500  on 
account.  That  sum  was  well  within  the  mark  of 
what  he  lawfuUy  made  himself  liable  for.  He  sent 
in  his  application  and  it  was  not  met.  He  therefore 
comes  to  this  court  for  a  7na72<2ameM.  It  is  said  that 
upon  the  true  construction  of  the  Act  no  mandamua  can 
go  unless  the  churchwarden  has  actually  paid  out  of 
his  pocket  the  sum  for  which  he  aaks.  If  we  were  to 
construe  the  section  in  that  way,  what  a  heavy 
responsibility  we  should  cast  upon  ^e  chmxshwarden ; 
he  would  be  obliged  to  incur  all  sorts  of  expenses 
before  he  could  ask  the  vestry  to  pay  him.  I  agree 
that  the  custom  of  a  vestry  cannot  alter  an  Act  of 
Parliament,  but  it  may  be  that  the  custom  is 
reasonable  and  a^^ees  with  the  statute.  fEQs  lord- 
ibip  then  read  section  18,  and  continued :— J  Do  the 
wrads  "oosts  and  expenses"  mean  sums  actually 
expended  ?  I  think  they  mean  costs  and  expenses 
which  have  to  be  paid— that  is  the  reasonable  and 
business-like  construction.  Then  it  is  said  a 
certificate  is  required.  I  think  that  an  allegation  in 
writing,  a  precept  in  writing,  a  request  to  pay  in 
writing  satisfy  that  word,  and  I  think  that  the  re- 
quirement is  met  by  this  document  of  the  1st  of 
Februaiy.  Such  a  document  had  always  been 
honoured  by  this  vestry  before ;  in  fact,  two  similar 
precepts  sent  by  Mr.  Elliot  himself  had  been  met. 
The  pcnnts  taken  by  the  vestry  will  not  avail  them. 
Assuming  that  lur.  Elliot  were  to  misappropriate 
this  money  when  he  gets  it,  he  would  be  surcharged 
when  he  goes  out  of  office,  and  the  amount  would  be 
carried  over  to  his  successor.  I  think  that  this 
application  is  impoperly  resLsted  by  the  vestry ; 
tney  have  no  morals  on  their  side  and  no  law. 

EuU  absolute. 

Solicitors  for  the  vestry,  W.  Lewis  &  Sons, 

SdlicitorB  for  the  applicant,  Samud  Price  &  Som. 


Q.  B.  Div.  (Lord  Coleridge,  I 
G.J.,  and  Wills,  J.)         ( 


June  20,  2^ 


Bbo.  V,  Justices  of  London. 

Ex  parte  FULHAM  VbsTRY.  (rt.) 

Judicts — Appeal — Dismissal  of  complaint  by  nuigiatrate 
— Riijht  of  appeal  by  complainant  ayainst  acquittal — 
Party  ** agyrieved''— Highway  Acty  1835  (5  <fc  6  ^7/^. 
4,  c.  50),  s,  105. 

There  is  no  right  of  appeal  against  the  dismissal  of  a 
comjMiint  under  the  Highway  Acty  1835, /ar  obstructing 
ahighioayj  as  tlie  words  of  section  105  of  that  Acty  which 
give  a  right  of  appeal  to  the  quarter  sessions  to  any 
ytrsoH  who  shall  think  himself  aggrieved  by  any  ordery 
convictiouy  or  judgment,  or  determination  madey  or  by 

(a.)  Beported  by  Sir  Shsbston  Bakxr,  Banister-at- 
Law. 


any  matter  or  thing  done  by  a  justice  of  the  peace  in 
pursuance  of  the  Acty  apply  only  to  the  case  of  a  amvic- 
tiony  and  do  not  giue  any  right  of  appeal  in  case  of  an 
acquittal. 

Bule  calUng  on  the  jostioes  of  London  to  show 
cause  why  a  writ  of  mandamus  should  not  issue, 
directed  to  them,  commanding  them  to  hear  and 
determine  a  certain  appeal  at  the  instance  of  the 
Yestry  of  Fulham,  upon  the  appeal  of  the  vestry 
against  the  judgment  or  determination  of  A.  cC 
Plowden,  metropolitan  police  magistrate,  upon 
the  hearing  of  an  information  or  complaint  preferred 
by  the  vestry  against  one  Oocksreil,  for  nnlaw- 
f ally  and  wilf uUy  obstructing  the  free  passage  of 
a  certain  highway,  called  Vereker-road,  by  erecting 
a  fence  across  the  highway.  Vereker-road  was  a 
road  used  from  time  to  time  by  the  vestry  for  the 
purpose  of  carting  materials  torn  one  part  of  the 
parish  to  another  for  repairing  roads ;  and  if  it  were 
closed  the  vestry  would  be  put  to  additional  ex- 
pense by  having  to  cart  their  materials  by  a  longer 
route.  For  that  reason  the  vestry  desired  to  keep  up 
their  right  to  the  road  as  a  highway. 

Cockerell,  as   agent  for  the  owners,  put  up  a  - 
fence  across  the  road,  to  obstruct  the  road,  and  to 
prevent  its  becoming  a  highway. 

Thereupon  the  vestry  took  proceedings  against 
Cockerell,  by  a  summons  before  a  police  magistrate, 
under  the  B(ighway  Act,  1835  (5  &  6  Will.  c.  50),  for 
unlawfully  and  wi&ully  obstructing  the  highway. 

The  magistrate  dismissed  the  complaint,  as  he  was 
not  satisfied  that  the  road  was  a  pabuc  highway,  and 
the  vestry  were  ordered  to  pay  three  guineas  costs. 

The  vestoy  then  appealed  to  the  quarter  sessions 
against  this  acquittal,  but  the  court  of  quarter 
sessions  refused  to  hear  the  appeal,  holding  that 
there  was  no  appeal  from  such  aoquittaL 

Thereupon  the  vestry,  the  complainants  in  the 
case,  obtained  the  present  rule  for  a  mandamus  to  the 
justices  of  London  to  compel  them  to  hear  and  de- 
temune  the  appeaL 

The  question  now  argued  was  whether,  under 
section  106  of  the  Highway  Act,  1835,  there  is  an 
appeal  against  a  dismissal  of  the  complaint,  as  well 
as  against  a  conviction. 

Section  105  enacts : — *'  If  any  person  shall  think 
himself  aggrieved  by  any  rate  made  under  or  in  pur- 
suance of  this  Act,  or  by  any  order,  conviction, 
judgment,  or  determination  made,  or  by  any  matter 
or  thing  done,  by  any  justice  or  other  person  in 
pursuance  of  this  Act,  and  for  which  no  particular 
method  of  relief  hath  been  already  appointed,  such 
person  may  appeal  to  the  justices  at  the  next  general 
or  quarter  sessions  of  the  peace  to  be  held  for  the 
county,  division,  riding,  or  place  wherein  the  cause  of 
complaint  shall  arise.'^ 

Candy,  Q.C.y  and  Meatesy  showed  cause.— There  can 
be  no  appeal  by  a  complainant  against  a  diffmisBal  of 
a  comi^aint  by  a  magistrate.  The  section  onlv  gives 
an  appeal  to  a  person  *<  aggrieved,"  and  a  complainant 
whose  complaint  is  dismissed  is  not  a  person 
"aggrieved^*  within  the  meaning  of  the  section. 
Moreover,  such  a  case  does  not  come  within  the 
section,  as  it  is  not  an  order,  or  a  conviction,  or  a 
judgment,  or  determination  made  by  a  justice. 
Therefore  the  section  gives  no  right  of  appeaL  No 
case  can  be  cited  where  it  has  been  held  that  there  can 
be  an  appeal  in  case  of  an  acqnittaL 

Lumley  Smithy  Q.C.,  and  Maoaskiey  in  support  of  the 
rule.— There  is  a  ri^ht  of  appeal  in  such  cases,  as  the 
words  of  the  section  are  wide  enough  to  include 
appeals  against  acquittals  as  well  as  anBalM8V>Mt 
convictions.    The  words,  "detennin'^^  'n 
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the  Motion  inolnde  a  dismissal  of  a  complaint  as  well 
as  a  oonvictioD,  and  a  person  whose  complaint  is  dis- 
missed is  a  person  *'  aggrieved ''  by  a  **  determination 
made"  by  a  magistrate,  and  he  therefore  oomes 
within  the  section,  and  is  entitled  to  bring  an  appeal 
against  such  dismissal. 

Lord  OoLERiDOE,  O.J.— I  am  not  aware  of  any 
case  which  distinctly  decides  the  question  before  us ; 
bat  it  is  to  be  observed  that  this  is  the  year  1890,  and 
we  ought  also  to  observe  that  we  are  now  asked  to 
dt'oide  this  point  for  the  first  time  on  the  Act  of 
1836,  an  Act  which  has  been  in  operation  from 
1836  down  to  the  present  time,  and  there  is 
DO  case  of  a  similar  kind  under  that  statate 
which  can  be  pointed  out  to  us.  There 
must  have  been  thousands  of  acquittsls  under 
that  Act,  which  must  have  annoyed  the  persons 
aflfocted  by  them,  and  yet  there  is  no  case  daring  all 
that  time  of  such  an  appeal  as  the  present.  I  agree 
that  this  is  a  *'  determination  made,'*  and  I  do  not 
know  that  it  is  not  *'a  thing  done  by  a  justice  in 
pursuaoce  of  the  Act,"  but  I  do  not  think  that 
is  the  way  to  look  at  a  section  of  this  sort  Qenerally, 
the  principle  of  law  is  that  if  a  man  is  acquitted,  he 
is  not  to  be  tried  a  second  time.  Looked  at  broadly 
and  looked  at  reasonably,  this  section  does  not  give 
an  appeal  unless  in  case  of  conviction.  Is  a  person 
who  fails  to  get  a  conviction  a  person  •*  aggrieved  "  P 
Is  he,  in  the  ordinary  sense  of  the  word,  aggrieved 
because  somebody  has  been  held  not  to  have  done 
something  wrong  P 

It  appears  to  me  that  this  section  does  not  give  an 
appeal  unless  when  something  has  been  done,  some 
order  made  against  a  person.  This  rule,  therefore, 
most  be  discharged. 

Wi^L8,  J. — I  am  of  the  same  opinion.  I  should 
like  to  add  that,  in  my  judgment,  tnis  is  distinctly  a 
crimmal  matter.  I  think  that  is  so  within  the 
decision  of  the  Court  of  Appeal  and  the  principles 
laid  down  by  the  judges  of  that  court.  In  form  it  is 
a  fine,  aod  imprisonment  may  follow,  and  therefore  it 
is  a  criminal  matter.  I  should  like  to  add  that  this 
legislation  took  place  in  1835,  but  analogous  words 
have  been  found  in  very  much  earlier  Acts  than  this, 
many  scores  of  vears  before  1835,  and  yet  there  is  no 
instance  in  the  Dooks  in  which,  under  similar  words, 
an  appeal  has  been  successfully  prosecuted  on  an 
acquittal.  The  anpellant  is  generally  a  person  who 
has  been  convictea,  or  somethiog  analogous  to  that. 
I  cannot  find  a  tzace  of  any  case  under  the  High- 
way Acts  where  there  has  been  an  appeal  in  case  of 
an  acquittal,  although  there  have,  undoubtedly, 
been  such  cases  under  other  Acts. 

Eule  discharged. 

Solicitors  against  the  rule,  LarUj  Monro,  &  Soutter, 

Solicitor  in  support  of  the  rule,  T.  Blanco  miite. 


June  7. 


Q.  B.  Div.  (Ohailes  and  ) 
Yaughan  Williams,  JJ.  ) 

COLTMAN  t\   GhA^BBBLAIN.  (a.) 

MarUfage  of  fish  hi  g  hiai--^^  Ship  and  appurtenances  " — 
Articles  included  in  mortgage — Articles  put  on  hxird 
subsequently  to  mortga</e — Merchant  Snipping  Act, 
1854  (17  <fe  18  Vict,  r.  i04),  ss.  66,  70,  469,  484. 

Under  the  mord  **  shi])^^  in  the  mortgage  of  **a  ship, 
with  its  appurtenances,*^  in  the  statutory  f<yrm  under  the 

(a.)  Beported  by  Spenoxb  L.  HoLLAin),  Esq.,  Bar- 
^  riflter-at-Law. 


provisions  of  the  Merchant  Shipping  Act,  1854  (17  <Sr  18 
Vict.  f.  104),  all  articles  and  materials,  whether  stored  or 
in  usey  necessary  for  the  accomplishment  of  its  voyage, 
and  on  Inxird  at  the  date  of  the  m^ortgage,  will  pass  to  the 
mortgagee ;  and  all  articles  and  materials  substituted  for 
such  articles  and  materials  subsequently  to  the  date  of  the 
mortgage  will  also  pass. 

The  construction  of  the  word  **  ship"  in  section  1  of 
53  Geo.  3,  c,  159,  as  laid  down  in  Gale  v.  Laurie,  5  B, 
<&  (\  156,  is  applicable  to  the  same  word  in  the  present 
statutory  form  of  mortgage. 

Interpleader  issue  referred  by  Lawrance,  J.,  at 
chambers  on  appeal  from  an  order  of  Master  Johnson. 

In  this  case  the  claimant,  Woodger,  claimed  certain 
goods  on  a  ship  under  a  mortgage  to  him  by  the  de- 
fendant, of  a  ship.  The  Freedom,  and  its  appurten- 
aoces,  registered  under  the  Merchant  Shippug  Act, 
1854. 

At  the  instance  of  the  plaintiff^  as  execution 
creditor,  the  sheriff  ]iad  seized  all  the  goods  upon  the 
ship.  Some  of  the  goods  seized,  were  on  board  as 
stores  at  the  date  of  the  mortgage,  while  others  had 
been  substituted  since  for  goods  and  appurtenances 
originally  upon  the  ship  at  that  date. 

The  material  clause  of  the  mortgage,  which  was 
in  the  statutory  form,  ran  as  follows : — *'  And  for  the 
purpose  of  better  securing  to  the  said  moitgagee  the 
payment  of  such  sums  as  aforesaid,  I,  the  said  mort- 
gagor, do  hereby  mortgage  to  the  said  mortgagee 
we  64  shares  of  which  I  (the  mortgagor)  am  the 
owner  in  the  ship  above  described,  ax\d  in  her  boats, 
guns,  ammunition,  small  arms,  and  appurtenances.*' 

The  ship  Freedom  was  a  trawler  trading  as  a  fishing 
smack,  for  the  trade  of  which  Woodger  was  agent  ana 
fish  salesman.  The  articles  seized,  and  now  daimed 
as  having  passed  under  the  words,  '*  the  ship  and  its 
appurtenances,"  were  admitted  to  be  as  follows: — 
"A  trawl  beam  and  halyard  mainsail  (new  in 
November,  1888,  but  not  used  untQ  1889),  mizen-sail, 
maintop  and  stay- sails,  big  fore-sail,  four  jibs,  one 
jib  (new^,  mizen  and  stay-sails  (stored  in  forecastle, 
other  sails  being  in  use  on  vessel),  wire  trawl  warp, 
180  fathoms  of  tackle,  rope,  twine  balls,  boat,  two 
tea  kettles,  one  kettle,  one  saucepan,  three  main-sails 
replaced,  two  mizen  replaced,  dock,  lamp,  lantern 
hfdyards,  two  compasses,  one  diart,  baking  tin,  two 
coppers,  side-lights,  two  masthead  lights,  ana  sundries 
(indudhoff  a  small  steam-engine  for  raising  nets)." 

The  fdlowing  of  the  above  ariides  had  been 
admittedly  supj^ed  to  and  put  on  board  The  Freedom 
since  the  date  of  the  claimant's  mortgage : — "New 
main- sail,  one  stay- sail,  one  new  jib,  one  mizen-sail, 
trawling  warp,  rope,  twine,  boat,  tea  kettles,  kettle, 
saucepan,  dock,  lamp,  lanterns,  chart,  baking  tin, 
plates,  and  sundries." 

**  The  above  sails,  trawling  warp,  boat,  and  other 
artides  specified  (except  the  chart,  which  the  plaintiff 
claimed  to  except,  but  to  which  exception  the 
claimant  demurred)  had  all  been  suppliea  since  the 
said  date  in  the  place  of  similar  sails,  warp,  boat, 
and  other  artides  which  had  worn  out  or  been 
removed,  lost,  or  destroyed." 

Montague  Lush  and  O^Neill,  for  the  plaintiff,  the 
execution  creditor. — Artides  added  or  substituted 
since  the  date  of  the  mortgage cannotbe deemed  to  pass 
under  it,  in  default  of  any  provisions  respecting  after- 
acquired  artides  to  be  put  on  board.  If  aU  loose 
articles  on  board  ship  were  intended  to  be  secured, 
the  document  must  be  hdd  to  be  a  security  on 
chattels  requiring  to  be  registered  as  a  bill  of  salK 
The  appurtenances  ought  to  have  been  enumerated 
in  a  schedule.  Many  of  these  artides  cannot  be 
daaaed  as  appurtenanoea— ».«.,  neoeasaiies  of  a  ship ; 
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Lano  ▼.  Necde,  2  Starkie,  105 ;  Salmon  v.  Wood,  Ex 
parte  Omdd,  2  Morrell's  Bank.  Oas.  137. 

AspinaUt  for  the  daimaat,  the  mortgagee.— Any- 
thing on  board  ship  for  the  pnrpoie  of  an  ordinary 
voyage  passes  nnder  this  mortgage,  as  also  anything 
eomiog  under  that  description  substituted  for  any 
article  on  board  at  the  date  of  the  mortgage.  A.11 
utensils  and  necessary  outfit  for  a  Toyage  are  in- 
olnded.  The  word  "ship"  covers  everything  on 
board  for  the  purposes  of  the  trade  in  which  the  ship 
is  engaged :  Gale  ▼•  Laurie.  5  B.  &  0.  156 ;  Woo<ls  v. 
RuaeeU,  5  B.  &  Aid.  942.  Many  of  these  articles  on 
.•hip  board  are  analogous  to  trade  fixtures :  Batchelor 
▼.  Fafcs,  36  W.  B.  563,  38  Oh.  D.  112  ;  Climie  v.  Wood, 
L.  B.  3  Bx.  257,  16  W.  B  0.  L.  Dig.  72. 

Chrantham,  for  the  sheriff,  was  not  called  upon. 

O'NeiU  repUed. 

Ohabu&S.  J. — ^This  case  results  out  of  a  contest  be- 
tween an  execution  creditor  and  the  executor  of  a  mort- 
gageeof  a  ship.  Thequestionis,  whether  certain  articles 
admittedly  on  board  a  ship  called  Freedom  passed  to 
ihe  mortgagee  under  the  mort^Age  or  were  liable  to 
be  seized  l>y  the  sheriff  at  the  instance  of  the  execu- 
tion creditor  P  The  articles  are  of  two  classes 
Those  on  board  the  ship  at  the  date  of  the  mortgage 
and  those  put  on  boa»l  since  the  mortgage.  As  to 
the  articles  on  board  at  the  time  of  the  mortgage, 
including,  amongst  other  things,  certain  mizen-sul« 
stowed  away,  and  not  in  actual  use.  two  compasses, 
lights,  and  steam-engine  for  the  purpose  of  lifting  the 
fishing  gear  when  in  use,  the  first  question  as  to  these 
things  is,  did  they  pass?  and,  u  so.  under  what 
denomination  P  The  mortgage  purports  to  convey  the 
sixty-  four  shares  of  the  ship  Freedom,  of  which  thA 
mortgagor  was  owner,  together  with  guns,  &c.,  **  and 
apputenanoes. "  The  ship  was  a  trawler  fishing  -  smack. 
It  is  dear  that  the  masts  and  riggins^  would  pass 
under  the  mortgage  within  the  term  **  8hip,"and  I  am 
of  opinion  that  all  the  first  class  of  articles  on  board 
at  the  time  of  the  mortgage  would  pass  under  that 
term,  and.  having  regard  to  the  authorities,  not  under 
the  word  "  appurtenances."  That  I  take  to  be  the 
effect  of  GtUe  ▼.  Laurie.  It  is  true  that  decision  turns 
on  section  1  of  53  Geo.  3,  o.  159 ;  but  it  was  held  that 
the  words  "  the  value  of  a  ship  "  in  that  statute  was 
meant  the  tackle  and  apparel  of  the  ship.  A  writ  of 
prohibition  was  moved  for  against  the  Oourt  of 
Admiralty  entertaining  a  claim  over  the  ship  Dundee, 
because  the  claim  included  her  fishing  tackle  and 
^ypsreL  Lord  Tenterden,  then  Ohief  Justice  Abbott. 
says.  "  The  sentence  of  the  Ooort  of  Admiralty  was 
aipunst  the  plaintiff,  both  as  to  the  value  of  the  ship 
and  the  value  of  these  stores  and  implements.  It  was 
soiitended  that  the  plaintiff  was  not  answerable  in 
respect  of  the  value  of  the  latter,  and  on  that  ground 
a  prohitition  was  applied  for.  The  case  was  argued 
before  us  i^Ker  a  spraal  verdict  had  been  found,  and 
we  are  of  opinion  that  the  present  plaintiff,  the  owner 
of  TJie  Dundee,  is  responsible  to  the  value  of  the 
fishing  stores."  The  Chief  Justice  then  goes  on  to 
read  Uie  section  referred  to  and  says,  **  In  this  section 
the  word  'ship'  only  is  used,  but  in  the  following 
sections  the  phrase  '  the  value  of  the  ship  and  her 
appurtenances '  occors  not  less  than  ten  times.  The 
same  phrase  occurs  in  the  1st  section  of  7  G^.  2,  c. 
15  andof  26  (}eo.  3,  c.  86.  The  three  Acts  are  all  tn 
pari  materid,  and  there  can  be  no  doubt  that  the  first 
section  of  the  Act  on  which  this  question  arises  is  to 
be  midorstood  as  if  the  words,  *  with  all  her  appur- 
tenanoes,'  were  used  therein,  supposing  those  words 
mmld  make  any  difference  in  the  sense."  That 
dscisiaii  amounts  to  this  in  reference  to  the  present 
case,  that  the  ir^ad  ''ship"  undoubtedly  covers  all 


fishing  stores  on  board  needful  for  the  accomplish- 
ment of  the  abject  of  the  voyoge,  and  though  ^ven 
in  reference  to  another  statute,  not  before  us,  it  is 
instructive  as  to  what  tiie  word  "  ship  "  may  properly 
be  held  to  indade. 

In  the  other  case  of  Salmon  v.  Wood,  Ex  parte 
Gould,  the  evidence  went  to  show  that  there  was 
nothing  to  identify  any  particular  nets  as  belonging 
to  any  particular  boats,  and  upon  that  the  court  held 
that  fishing  gear  did  not  pass  under  the  word  "  ship  " 
as  referred  to  in  flection  72  of  the  Merchant  Shippius: 
Act,  1854,  bat  Wills,  J.,  in  his  judgment  says,  "  It 
has  been  argued  that  '  ship '  is  equivalent  to  '  ship 
and  its  appurrenances,'  and  to  a  certain  extent  that  is 
doubtless  so.  It  would  include  spare  sails,  duplicate 
anchors,  anything,  in  fact,  which  it  would  not  be 
prudent  to  send  a  ship  to  sea  without."  Taking,  then, 
the  definition  of  the  materials  on  board  this  ship  at 
the  time  of  the  mortage  as  the  necessary  maohiuery 
or  gear  of  a  ship,  bemg  either  articles  necessary  for 
steering  the  ship,  lights  for  lighting  it,  and  sails  for 
sailing  it,  I  think  mTI  such  things  passed  in  the  mort- 
gage under  the  word  "ship."  So  far,  such  a  con- 
straction  gives  no  meaning  to  the  word  '*  appurten- 
ances." but  I  have  no  doubt  that  there  might  be  cer- 
tain things  which  would  more  appropriately  come 
under  tiiat  description.  Such  a  construction  virtually 
settles  the  second  question  as  weU  as  the  first— 
namely,  as  to  articles  put  on  board  subsequent  to 
the  mortgage.  This  second  dass  of  articles  were, 
beyond  doubt,  substituted  for  former  similar  articlcH, 
and  come  under  the  same  definition.  Though  this  is 
not  admitted  as  to  all,  the  true  condasiou  from  the 
affidavits  is  that  they  were  really  put  on  board  in 
substitution  for  artides  which,  being  originally  there, 
passed  under  the  mortgage.  It  is  said  that  there 
are  no  words  in  the  mortgage  professing  to  give  to 
the  mortgagee  any  interest  in  after-acquired  articles. 
But  no  sudi  words  were  necessary,  because  these 
artides  are  substituted  for  materials  essential  to  the 
ship  in  question,  as  a  ship.  Such  an  argument  would 
apply  to  any  alteration  in  the  ship  itself,  such  as  the 
replacement  of  its  hull.  The  ship  as  repaired  would 
undoubtedly  belong  to  the  mortgagee.  Or,  again,  in 
the  instance  of  a  new  mast,  the  same  result  would 
follow.  We  can  draw  no  distinction,  that  I  can  see, 
between  masts  and  sails  such  as  are  here  the  subject 
of  dispute.  If  the  original  artides  passed  under  the 
mortgage  it  seems  to  us  that  the  artides  substituted 
for  these  must  equally  pass.  If  so,  there  was  no 
necessity  for  the  registration  of  the  mortgage  as  a 
bUl  of  sale  under  the  Act,  and  that  objection  fails. 

Yattghan  Williahs,  J.,  concurred. 

Jud^rryent  for  the  claijnant 

Solidtors  for  the  daimant,  W,  Battam* 

Solidtors  for  the  execution  creditor,  Bridges,  Sawtelt, 
Heywood,  &  Oo, 
Solidtors  for  the  defendant,  Goddard  &  Pocock. 


Q.  B._piv.  (Denman,  Charles,  1 


June  14, 17, 28. 


and  Yanghan  Williams,  JJ.) 

BUDGBTT  &  Co.  v.  BlNIONGTON  &  Oo.   (a.) 

Shipping  —  Charter-party  —  Demurrage  —  Liability  of 
charterer — Fioced  nwmher  of  lay  days — Strike  affecting 
ship  and  charterer. 
Where,  by  a  charter-party,  the  charterer  undertakes 

to  uidoad  a  vessel  within  a  given  number  of  days,  the 

(a.)  Beported  by  Oscn.  OHAPMAir,  Efq.,  Bacriiter-at- 
Law. 
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obligation  to  pay  demurrage  for  delay  is  absolute,  although 
the  unloading  is  the  joint  act  of  the  ship  a7id  the  con- 
siguee,  unless  the  delay  can  he  traced  to  the  shiiMwner ; 
so  that,  where  a  strike  occurred,  which  jyrevetited  both  the 
master  and  the  charterer  from  d<nng  their  respective 
parts  in  unloading  the  ship,  it  was  held  that  the  charterer 
was  liable. 

Motion  for  Judgment. 

This  was  an  action  tried  at  Bristol  before  Cave,  J., 
and  a  jary. 

The  plaintiffii,  who  were  indorsees  of  the  bill  of 
lading  for  a  cargo  of  bwrley  shipped  on  board  the 
defendants'  ship  Fairfield,**  songht  to  recover  from 
the  defendants  the  snm  of  £147  Ids.  lid.  which  they 
bad  paid  by  way  of  demurrage  to  the  defendants 
under  protest  in  order  to  obtain  their  cargo. 

By  the  bill  of  lading  the  shippers  or  their  assigns 
agreed  to  pay  freight  and  demurrage,  **  all  conditions 
as  per  charter-party."  By  the  charter-party  the 
cargo  was  to  be  brought  and  taken  from  alongside 
the  steamer  at  freighters'  expanse  and  risk,  but  the 
ship's  crew  were  to  render  au  customary  assistance  in 
hauling  lighters  alongside,  and  ''thirteen  running 
days,  Sundays  excepted,"  were  to  be  aUowed  the 
charterers  for  sending  the  cargo  alongside  and  unload- 
ing, but  in  no  case  should  more  than  seven  days  be 
allowable  for  unloading ;  demurrage  over  and  above 
the  **  lay  days  "  at  f  ourpence  per  ton  on  the  steamer's 
gross  register  tonnage  per  running  day — and  "the 
freighters'  liability  was  to  cease  when  the  cargo  was 
shipped,  the  owner  or  his  agent  having  an  a^olute 
lien  on  the  cargo  for  freight,  dead  freight,  demurrage, 
lighterage  at  port  of  discharge,  and  average."  The 
lay  days  were  all  consumed  in  loading,  but  the 
smppers  agreed  to  allow  six  more  days  for  unloading. 
The  bill  of  lading  contuned  tbe  usual  exemptions ; 
but  neither  the  biLi  of  lading  nor  the  charter-party 
contained  any  reference  to  smkes. 

The  Fairfield  was  ordered  to  Bristol,  where  she 
arrived  on  Monday,  Novembeor  26,  and  unloading 
at  once  commenced.  The  mode  of  proceeding  was 
this.  The  shipowners  employed  ceraun  stevedores 
to  do  their  part  of  the  work  (which  by  the  custom  of 
the  port  belonsed  both  to  the  ship  and  to  the  con- 
signees), and  the  consignees  certam  other  stevedores 
to  do  their  part.  For  the  firstthree  days  the  unloading 
proceeded  without  delay,  but  on  Thursday,  November 
28,  the  dock  labourers  employed  by  the  stevedores 
of  both  parties  struck  work,  and  nothing  was  done  or 
capable  of  being  done  with  the  cargo  till  December 
4.  It  then  recommenced  and  was  concluded  on 
December  5.  The  defendants  claimed  demurrage 
from  November  30,  and  exercised  their  lien  on  the 
cargo  in  respect  of  ^e  amount  daimed.  By  consent 
the  question  left  to  the  jury  was,  *'  Were  the  ship- 
owners ready  and  willingtodoflieirpartof  that  which 
it  was  customary  for  them  to  aoP"  The  jury 
answered  **  No." 

The  judge  left  the  parties  to  move  for  judgment. 

Bucknill,  Q,C.f  and  J,  F.  Austin,  for  the  defendants. 
—The  defendants  are  entitled  to  judgment  on  the 
authority  of  Thiess  v.  Byera,  24  W.  B.  611,  1  Q.  B.  D. 
244.  The  only  distinction  between  that  case  and  this 
is  that  in  Thiess  v.  Byers  the  cause  which  prevented 
both  parties  from  doing  their  share  of  the  won  was  bad 
weather,  instead  of  strikes.  No  exception  was  made  in 
that  case  as  to  weather,  no  exception  is  made  in 
this  as  to  strikes,  and  in  both  the  number  of  lay  days 
was  fixed. 

They  cited  Randall  v.  Lynch,  2  Oamp.  362; 
Lear  v.  Yates^  3  Taunt  387;  Harper  v.  McCaHhy, 
2  B.  &  P.  (N.  B.)  268  ;  Porteus  v.  Watney,  27  W.  B. 
30,  3  a  B.  D.  643 ;  PosUethvxiiter,  Freeland,  28  W.B. 


833,  5  App.  Cas.  699 ;  also  Abbott  on  Shipping,  6th 
ed ,  p.  180 ;  Carver's  Law  of  Carriage  by  Sea,  p.  608 

Cohen,  Q,C.,  and  Pyke  (E.  F.  Bullen  with  them),  for 
the  nlaintiiSs.— This  case  is  distinguishable  from  Thiess 
V.  Byers  because  the  shipowners  are  here  in  default, 
and  their  default  was  part  of  the  cause  of  delav.  The 
shipowners  had  not  got  the  men  ready  to  do  their 
part  of  the  work  in  unloading,  whereas  in  Thiess  v. 
Byers  the  men  were  there,  and  it  was  only  vis  major 
which  prevented  them  from  fulfilling  their  part  of  the 
bargain.  All  the  cases  assume  the  readiness  and 
wilungoess  of  the  shipowner  to  do  his  part  which  in 
this  case  is  negatived  by  the  verdict  of  the  jury.  In 
Nelson  v.  Dahl,  28  W.  R.,  at  p.  61, 12  Ch.  D.,  at  p.  683, 
Brett,  M.  B.,  says,  **  The  ship  must  be  ready  so  far 
an  she  is  concerned  to  unload."  In  Madkay  v.  Dick, 
29  W.  B.  542.  6  App.  Cas  .  at  p.  263,  Lord  Blackburn 
says :  *'  I  think  I  may  safely  say,  as  a  gen«>ral  rule, 
that  where  in  a  written  contract  it  appears  that  both 
parties  have  aflreed  that  something  shall  be  done 
which  cannot  effectaally  be  done  unless  both  concur  in 
doing  it,  the  construction  of  the  contract  is  that  each 
agrees  to  do  all  that  is  necensary  to  be  done  on  his  part 
for  the  carrying  out  of  that  thing,  tbongh  there  may 
be  no  express  words  to  that  effect."  Here  the  ship- 
owner agreed  to  have  sufficient  labourers  to  do  his 
part  of  the  unloading,  and  as  he  failed  to  do  so  he 
cannot  sue  the  charterers  for  the  delay  which  is  partly 
caused  by  himself.  The  liability  of  the  charterers  is 
absolute  with  one  exception — ^namely,  when  the  delay 
is  traceable,  as  in  this  case,  to  the  shipowner  himself. 

They  also  cited  Randall  v.  Lynch  ;  Porteus  v.  Watney  ; 
Barrett  v.  Dutton,  4  Camp.  333;  Mathews  v.  Oihhs,  9 
W.  E.  200  ;  Ford  v.  Coiesworth,  18  W.  B.  1169,  L.  E. 
5  Q.'B.  644;  Pordage  v.  Cole,  1  Wms.  Saund.  319; 
Morton  v.  Law6,  7  T.  E.  126 ;  Appleby  v.  Myers^ 
L.  E.  2  C.  P.  251,  16  W.  E.  C.  L.  Dig.  127 ;  Bankart 
V.  Bowers,  L.  E.  1  C.  P.  484.  16  W.  E.  C.  L.  Dig. 
123 ;  Straker  v.  Kidd,  26  W.  E.  611,  3  Q.  B.  D.  223; 
Benson  v.  Blunt,  1  Q.  B.  870 ;  Grai^t  v.  Coverdale,  32 
W.  E.  881,  9  App.  Cas.  470 ;  Paradine  v.  Jane  Altyn 
26,  Style,  47 ;  also  Leake  on  Contract,  p.  647,  and 
Carver  on  Shipping,  p.  608. 

Bucknill,  Q,C,,  in  reply. 

The  judgment  of  the  Coubt  was  read  by 

Yauohan  Williams,  J.— The  question  in  this 
case  is,  whether,  under  the  circumstances  of  it, 
the  shipowner  is  entitled  to  charge  demurrage.  The 
shipowner  refused  to  give  up  the  goods  of  the 
plaintiff  unless  the  demurrage  claimed  was  paid,  and 
the  plaintiff;  having  paid  under  protest,  seeks  to 
recover  what  he  paid  in  this  action. 

The  facts  of  the  case  are  these : — 

The  plaintiffi  chartered  the  steamer  Fairfield  under 
a  charter-party,  whereunder  the  plaintiffs  were 
allowed  thirteen  running  days,  Sundays  excepted, 
for  sending  the  cargo  alongside  and  unloading,  bat 
in  no  case  should  more  than  seven  running  days, 
Sundays  excepted,  be  allowed  for  unloading,  and 
agreed  to  pay  the  demurrage  over  and  above  the 
said  lay  days  at  4d.  per  ton  on  the  steamer's  groaa 
register  tonnage  per  running  day. 

By  the  charter-party  the  master  undertook  to 
deliver  the  cargo  from  alongside.  Bvthe  custom  of 
the  port  of  Bristol  the  unloving  of  the  cargo  is  the 
joint  act  of  the  ship  and  the  consignee.  In  the  oaae 
of  a  grain  cargo  the  first  act  done  is  that  the  con- 
signee sends  on  board  men  with  shovels  and  bushels 
and  sacks.  These  men  measure  the  ^prain  and  plaoe 
it  in  sacks.  Then  the  master  nommally  (but  the 
stevedores,  in  fact,  as  his  agents)  raises  the  saioks  frcmi 
the  hold  and  brings  them  to  the  bulwarks  ready  to 
deUyer  over  the  m&  to  the  consignee  or  his  agents^ 
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Tis.,  in  the  port  of  Bzistol  the  steyedores  employed 
by  the  dock  oompuiy. 

The  ship  in  qneetion  arriTed  on  the  23rd  day  of 
KoTember,  and  the  uoloadtng  was  begun  on  Monday, 
ibB  25th,  but  in  the  midst  of  the  nmoading/  on  the 
28th,  the  dookers  and  steredores  struck,  as  well 
those  employed  by  the  dook  company  as  those 
employed  by  the  ship,  and  the  result  of  this  was  that 
neither  was  the  master  in  suoh  a  position  that  he 
could  deliver  nor  the  oonsignees  in  suoh  a  position 
that  they  oould  receive  or  other irise  do  their  part  in 
the  unloading. 

The  iury  were,  by  agreement  of  the  parties,  asked 
the  following  question — viz.,  Was  the  shipowner 
rsady  and  willing  to  do  his  part  of  that  which  it 
was  oustomary  for  him  to  do?  The  answer  of  the 
jury  was  "  No."  The  learned  judge,  in  the  course  of 
his  summing-up,  in  answer  to  a  juror,  said  that  if  the 
master  was  not  able  to  do  his  part,  he  was  not  ready 
and  willing.  The  question  is,  For  whom  judgment 
ought  to  be  entered  under  the  circumstances  P 

ft  18  said  by  the  plaintiff  that  readiness  and 
willingness  of  the  master  to  deliver  the  cargo  to  the 
consignee  is  a  condition  precedent,  the  non-existence 
of  which,  according  to  tiie  finding  of  the  jury,  dis- 
entitles the  master  from  claiming  this  demurrage ; 
snd  it  is  further  said  that,  even  though  readiness  and 
willingnees  to  deliver  the  cargo  may  not  be  a  con- 
£tio9i  precedent,  it  is  something  which  the  master 
has  to  do  on  his  part,  concurrently  with  the  part 
which  the  consignee  has  to  take  in  the  unloading  of 
the  riiip,  and  that,  thwefore,  on  the  well-known 
principle  established  by  the  cases  cited  in  the  notes 
to  Peelers  v.  Opie,  2  Wm.  Saunders,  346,  and  Amiitage 
V.  InsoUy  14  Q.  B.  728,  and  many  other  cases,  the 
master  cannot  demand  performance  by  the  consi^ee 
of  his  part  without  averring  readiness  and  wilhng- 
ness,  if  not  a  tender  of  performance,  of  the  conditions 
concurrent  due  from  Mm  which,  for  the  purpose  of 
efEsctively  making  the  demand  on  the  consignee, 
become  conditions  precedent.  While  approving  of 
tins  contention,  so  far  as  it  relates  to  conditions  pre- 
cedent, we  are  of  opinion  that  they  are  not  applicable 
to  the  present  case,  and,  therefore,  aflbrd  no  ground 
lor  homing  that  the  master  was  not  entitled  to 
claim  demurrage.  The  fact  is,  that  the  obligatioa  of 
the  consignee  to  pay  demurrage  is  **  absolute,"  as  was 
decided  in  TTiiesa  v.  Byera. 

The  readiness  and  wi]]inp;nes8  of  the  master  to 

make  delivery  is  not  the  consideration  of,  or  condition 

precedent  to,  the  undertaking  to  pay  demuiTa|;e  for 

the  detention  of  the  ship,  an^  this  being  so,  it  is  not 

sofBcient  i»  relieve  the  consignee  of  the  obligation  to 

pay  demurrage  that  he  should  show  that  the  master 

was  unable  to  perform  some  obligation  undertaken  by 

him  in  the  charter- party,  but  it  must  appear  that  the 

consignee  was  prevented  from  discharging  the  ship 

within  the  time  allowed  for  unloading  by  the  act  of 

file  master  or  those  for  whom  he  was  responsible. 

If  this  were  not  so  the  master  would  not  have  been 

entitled  to  recover  demurrage  in  the  cases  of  Thiess  v. 

Byen  ;  Parkm  v.  Watney  ;  Straker  v.  Kidd  ;  for  in  each 

of  tiiese  cases  it  is  plain  from  the  facts  that  the  master 

was  not  ready  and  willing  to  make  delivery  because 

he  was  prevented  in  the  one  case  by  the  weather,  and 

in  the  other  two  cases  by  the  non-removal  by  third 

posoDS  of  the  superincumbent  carga     It  is  quite 

tniethat  in  Straker  v.  Kidd  Lush,  J.,  speaks  of  an 

imuUed  condition  that  the  shipowner  shall  be  "  ready 

and  willing  to  deliver,*'  but  his  meaning  is  made 

plain  by  the  next  sentence  in  his  judgment,  where  he 

ttjn,  **  if  he  (the  master)  wrongfully  refuses  to  give 

over  the  goods,  or  if,  by  reason  of  any  default  of  his, 

or  of  any  obstacle  for  which  he  is  responsible,  the 

'^  *         'i  nnaUe  to  get  his   goods,  this  would 


afford  a  good  answer  to  the  claim  " ;  and  again,  after 
stating  that  the  contract  is  absolute  and  not  condi- 
tional, the  learned  judge  says :  "  The  defendants  are 
therefore  liable  unless  they  can  show  that  some  act  or 
default  of  the  owner,  or  of  someone  for  whom  he  is 
responsible,  prevented  them  from  performing  their 
contract" 

In  the  present  case  the  plaintiffs  were  not  pre- 
vented from  performing  their  contract  by  any  default 
of  the  shipowner  or  those  for  whom  he  was  responsible. 
It  was  the  action  of  the  stevedores  and  dockm  which 
alike  prevented  the  plaintiffs  and  defendants  from 
doing  their  part  in  the  unloading. 

Tms  in  no  way  relieves  the  cluaterer  or  consignee 
from  the  absolute  contract  to  pay  demurrage  for 
delay  and  detention  of  the  ship  during  unloading. 
If  the  stiike  of  the  stevedores  had  resulted  from  un- 
reasonable condact  of  the  master  in  refusing  reason- 
able wages  asked  by  the  stevedores,  the  case  might 
have  been  different,  for  then,  perhaps,  it  might  have 
been  said  that  the  shipowner  prevented  the  charterer 
performing  the  contract,  and  that  the  act  of  the 
shipowner  was  the  catisa  cauaans  preventiDg  the  char- 
terer ;  but  even  in  such  a  case  the  charterer  would, 
in  our  opinion,  have  to  show  that  he  was  actually 
prevented  by  the  default  of  the  shipowner,  i.e.,  that 
there  were  no  available  means  of  performing  the 
contract,  notwithstanding  the  default  of  the  ship- 
owner ;  Alston  v.  Herring,  11  Bx.  822.  If  such  means 
were  available,  the  charterer  must  avail  himself  of 
them  to  discharge  the  ship,  and  take  his  remedy  by 
suing  the  shipowner  for  breach  of  contract,  or  he  will 
beliaUe  to  demurrage.  The  result  in  the  present 
case  is  that  judgment  must  be  entered  for  defendants, 
witii  costs  of  action  and  of  this  motion. 

Solicitors  for  the  plaintiffi.  Whites  &  Ooiy  for  Henry 
Brittan  &  Co,y  Bristol 

Solicitors  for  the  defendants,  W,  A.  Crump  &  Sons, 
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Q.  B.  Div.  (Cave  andl 
A.  L  Smith,  J  J.)     j 


June  19. 


Ex  parte  PoPPLBTON. 
Iti  re  Lock,  (a.) 

CoujUy  court — Motion  hy  trustee  against  high  hailiff  of 

county  court — Formal  notice — County  Courts  Aciy  1888 

(51  dk  52   Vict,  c.  43),  88,  53,  54,  IS6— Bankruptcy 

Act,  1883  (46  ifc  47  Vict  c.  52),  s,  45. 

Where  a  motion  made  in  the  county  court  hy  the  trustee 

in  Vie  bankruptcy  for  an  order  declaring  that  he  was 

entitled  to  certain  property  of  the  bankrupt  which  had 

been  seized  hy  the  high  hailiff  under  a  ivrit  of  execution, 

was  dismissed  by  the  county  court  judge  on  the  jyreliminary 

objection  being  taken  tfiat  formal  mitice  of  the  motion  had 

not  been  given. 

Held,  that  the  provisions  of  section  53  of  the  County 
Courts  Acty  1888,  by  which,  before  an  action  is  com- 
menced against  any  person  for  anything  done  in  pur- 
suance of  the  Act,  formal  imtice  in  writing  must  be  given 
to  the  defendant,  do  not  apply  to  a  motion  made  in  a 
bankruptcy  ;  ami  that  the  case  must  go  back  to  the  county 
ajurt  judge  to  be  heard  upon  the  merits. 

Appeal  from  a  decision  of  his  Honour  Judge  Owen, 
in  the  county  court  at  Cardiff,  allowing  a  prelimi- 
nary objection  which  was  taken  to  an  application 
made  by  the  trustee  in  the  bankruptcy. 

(a.)  Beported  by  0.  F.  Mobbbll,  Esq.,  Barrister-at- 
Iaw. 
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The  case  zaised  an  important  point  of  practice 
under  sections  53  and  64  of  the  Oonnty  Courts  Act, 
1888,  by  which  certain  formalities,  including  a  notice 
in  writing  to  the  defendant,  must  be  complied  with 
before  any  action  can  be  commenced  against  any 
person  for  anythiDg  done  in  pursuance  of  Siat  Act. 

Previous  to  the  receiving  order  being  made  against 
the  debtor  two  executions  had  been  levied  by  the 
high  bailiff  of  the  Oardiff  Oonnty  Court  affainst  the 
debtor,  and  some  intimation  having  been  given  that 
a  petition  for  a  receiving  order  was  about  to  be  filed, 
the  goods  were  sold  at  10  o'clock  on  the  morning  of 
February  4,  1890.  The  bankruptcy  petition  was  pre- 
sented against  the  debtor  at  10.20  on  the  same  day, 
and  a  motion  was  subsequently  made  to  the  county 
court  by  the  trustee  in  the  baekruptoy  against  the 
high  bailiff,  under  section  45  of  the  Bankruptoy  Act, 
1883,  for  an  order  declaring  that  the  trustee  was 
entitled  to  the  goods,  and  directing  the  high  bailiff 
to  give  up  possession  of  them  or  their  value  to  the 
trustfe,  on  the  ground  that  the  execution  was  not 
completed  at  the  tisoe  when  the  bankruptcy  petition 
was  presented. 

At  the  hearing  of  this  motion  the  preliminary 
objection  was  taken  by  the  high  bailiff  that  the 
fosmalitips  required  by  sections  53  and  54  of  the 
County  Courts  Act,  1888,  had  not  been  complied 
with,  -  which  objection  was  allowed  by  the  county 
court  judge,  end  the  application  of  the  trustee  was 
accordingly  dismissed. 

The  trustee  now  appealed,  it  being  admitted  that 
if  the  appeal  was  succesuful  the  case  must  go  back 
to  the  county  court  judge  to  -be  hesfd  upon  the 
merits. 

Kiachf  for  the  trustee — The  County  Courts  Act, 
1888i  has  nothing  to  do  with  such  a  matter  as  this 
at  all ;  and  even  if  it  has,  then,  according  to  the  true 
meaning  of  sections  53  and  54,  this  matter  is  not 
within  them.  This  was  not  an  action.  The  trustee 
was  applying  for  a  declaration  that  he  had  a  title  to 
the  goods  by  virtue  of  the  Bankruptcy  Act.  Accord- 
ing to  the  interpretation  clause  an  "  action  "  includes 
a  suit,  and  means  every  proceeding  Jn  the  court  which 
may  be  commenced  as  prescribed  by  plaint. 

Herbert  Beedy  for  the  high  bailiff— The  county 
cotirt  judge  was  riffht  in  allowing  the  preliminary 
objection,  because  this  motion  was  in  reality  an  action 
againfct  the  high  bailiff  for  wrong  performance  of  his 
office.  [A.  L.  Smith,  J. — Here  the  trustee  made  a 
'  motion.  Did  you  ever  know  an  action  started  by 
motion?]  The  term  ''action"  must  apply  to  any 
proceeding  in  which  a  person  attempts  to  enforce  a 
right.  The  word  must  have  an  extended  meaning 
given  to  it.  Here  the  trustee  is  really  seeking  t^) 
recover  damages  for  something  which  took  placH 
before  his  title  accrued.  It  is  really  nothing  else 
but  an  action  for  damages,  and  notice  ought  to  have 
been  given.  The  question  is  one  of  great  importance 
to  county  court  officials. 

Cayb,  J.— This  contention  is  an  idle  one.  It  is 
absurd  to  say  that  this  was  an  action  for  trespass  or 
for  damages.  It  is  simply  a  motion  by  the  trustoe 
to  recover  property  whidi  was  the  bankrupt's,  and 
which  the  high  bailiff  has  got  in  his  hands,  or,  as  is 
alleged,  has  improperly  disposed  of.  It  is  not  an 
action  at  all. 

A.  L.  Smith,  J.— We  have  been  iold  that  what  we 
are  doing  will  take  away  the  birthright  of  officials  in 
the  country,  but  we  cannot  hdpthat.  An  **  action  " 
is  a  well-known  thing,  which  is  commenced  by  writ 
or  plaint.  The  term  "  prosecution  "  is  equally  well 
known.  In  section  53  of  the  County  Courts  Act, 
1888,  both  these  terms  are  dealt  with.     Then  it 


appears  to  have  been  thought  by  somebody  that  that 
would  not  cover  a  *'  suit."  It  was  accordingly  pro- 
vided by  the  interpretation  clause  that  "action"  shall 
"include  suit,  and  nhall  mean  every  proceeding  in 
the  court  whioh  may  be  commenced  a^  prescribed  by 
plaint"  Kow  it  is  said  that  we  ought  to  extend  that 
further,  and  say  that  it  shall  include  any  proceeding 
by  motion.    We  cannot  do  so. 

Appeal  allowed, 

Solicitors  for  the  trustee,  A.  Kisch,  for  D,  Davu^ 
Birmingham. 

Solioitorff  for  the  high  bailiff.    Belly    Brodrick^  & 
Chrayy  for  Linton  &  Kenshole,  Cardiff. 


Q.  B  Div.  (CavA  and  { 
A.  L.  Smith,  J  J  )     | 


June  17. 


'  Er  i^rte  HasluCK. 
In  re  LEHMAim.  (a.) 

Banhrnptqf  notice — Judcpnent  debt — Right  of  judgment 

creditor  to  include  claim  for  interest-^l  tf-  2  Vict.  c. 

110,  8,  \l~Banhruptcg  Act\  1883  (46  &  47  Vict.  c. 

52),  a,  4,  sub-section  1  (g) — Bankruptcy  BuleSy  1886, 

r.  136. 

A  judgment  creditor ^  in  issuing .  a  bankruptcy^  notice 
against  a  debtor  under  section,  4,  subsection  l,(g),  v/  iht 
Bankruptcy  Acty  1883,  is  jentitled  to  include  in  stich 
Imnkrujytcy  iwtice  a  claim  for  interest  mi  the  judgraeid 
debt. 

Appeal  ex  parte  from  the  refusal  of  the  rf^gistrar  xni 
the  county  court  at  Guildford  to.  issu^  a  bankruptcy 
notice  against  the  debtor. 

The  case  raised  an  important  question  as  to  the 
right  of  a  judgment  creditor,  under  8«>ction  4,  'sub- 
section 1  ((/),  of  the  Bankruptoy  Act,  1883,  to  issue  a 
bankruptcy  notice  against  a  debtor  so  as  to  include  a 
demand  for  interest  on  the  judgment  debt. 

On  February  15,  1890,  an  application  was  made 
by  the  appellant  to  the  registrar  of  the  Guildford 
County  Court  to  issue  a  bankruptcy  notice  against  the 
debtor,  by  which  notice  was  given  that  unless  within 
seven  days  the  sum  of  £14.896,  claimed  as  being  the 
amount  due  on  a  final  judgment  obtained  in  1888,  was 
paid  by  the  debtor,  or  secnred  or  compounded  for.  or 
unless  the  court  was  satisfied  that  the  debtor  had  s 
counter-claim,  set-off,  or  cross  demand  against  the 
applicant  which  equalled  or  exceeded  the  sum  claimed 
and  which  he  could  not  set  up  in  the  action  in  whioh 
the  judgment  was  obtained j  such  debtor  would  be 
considered  to  have  committed  an  act  of  bankruptcy 
on  which  bankruptoy  proceedings  might  be  taken 
against  him. 

Of  the  amountof  £14.896claimed,  the  sum  of  £13,796 
was  the  amount  of  the  judgment,  a  sum  of  £1,100 
being  added  for  interest  on  the  judgment  debt  at  the 
rate  of  four  per  cent. ;  but  the  county  court  registrar 
refused  to  allow  this  latter  sum  to  be  included,  and 
he  altered  the  bankruptcy  notice  by  reducing  the 
daun  to  £13,796. 

The  judgment  creditor  now  appealed. 

Cautley,  for  the  appeUant. — ^The  issm'ng  of  a  bank- 
ruptcy notice  depends  on  section  4,  sub- section  1  (g), 
of  the  Bankruptcy  Act,  1883.  By  rule  136  of  the 
Bankruptcy  Bules,  1886,  **a  bankruptcy  notice  shidl 
be  in  the  Form  Ko.  6  in  the  Appendix,  with  such  vari- 
ations as  circumstances  may  n-quire.''  The  rule  and 
the  form  must  be  xead  with  •*  ction  4,  sub:  section  1  (</), 

(a.)  Beported  by  C.  F.  Mobbbll,  Esq.,  Barrister- at* 
Law. 
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of  the  Act,  and  it  is  quite  dear  that  variations  in  the 
fonn  were  intended.  The  form  is  such  as  dearly  to 
cover  the  interest  on  the  jugdment  debt.  By  section 
17  of  the  Act  1  &  2  Yiot.  c  110  it  is  provided  that 
''every  judgment  shall  carry  interest  at  the  rate  of 
£4  per  cent,  per  annum  from  the  time  of  entering  up 
the  judgment  until  the  same  shaU  be  satisfied,  and  such 
intcoreet  may  be  levied  under  a  writ  of  execution  on 
taoh  judgment"  It  is  impossible  to  satisfy  the  judg- 
ment debt  in  accordance  with  the  terms  of  the 
judgment  without  paying  interest. 

He  referred  to  Ex  parte  Lewis,  In  re  Clagettt  36 
W.  B.  653. 

Cave,  J. — I  think  the  judgment  creditor  is  entitled 
to  have  a  bankruptcy  notice  issued  for  the  amount 
due  on  the  judgment  which  indudes  the  interest. 
There  might  be  a  question  whether  the  two  amounts 
sbonld  not  appear  separately  in  the  notice,  bat  that 
is  a  matter  of  detail.  The  creditor  is  entitled  to  have 
the  amount  of  the  interest  added  to  the  judgment 
debt  so  that  the  debtor  may  be  informed  by  the  notice 
that  he  cannot  comply  with  the  notice  without  pay- 
ing the  interest  on  the  debt. 

A  L.  Skith,  J.,  concurred. 

Appectl  aUotved. 

Solicitor  for  the  appellant.  M,  8,  Rubinstein, 


II^OMHt  Of  %Oth». 


(England). 


May  12,  1890. 


Colonial  Bank  v.  Cadt. 
LoKDON  Chabtbred  Bank  of  Australia  v.  Cadt  (a. ) 

Company — Shares —  Transfer —  Executor —  Broker  — Blank 
ijidorsement  —  Certificates  —  Estoppel  —  Domicile  — 
Foreign  law. 

The  executors  of  a  registered  owner  of  shares  in  a  New 
York  railway  company  signed  hhnk  transfer s^  which  were 
indwsed  on  the  certificates,  and  handed  them  to  their  brokers^ 
wiUi  the  intentuni  of  having  the  shares  registered  in  tlieir 
ovm  names.  The  brokers  deposited  tJie  transfers^  by 
way  of  security,  foith  their  bankers,  and  were  afterwards 
adjudicated  bankrupts.  TJie  documents  tliemselves  were 
quite  consistent  with  the  fact  that  the  ejnecutors  had  signed 
merely  to  complete  their  title. 

Held  {affirming  the  Court  of  Appeal),  that  the  executors 
were  not  estopped,  as  against  the  banks,  from  asserting  their 
title  to  the  shares  and  certificates  as  part  of  the  teatator^s 
estate. 

Transactions  as  to  share  certificates  taking  place  in 
England  between  persons  domiciled  there  are  to  be  decided 
ly  English  law;  bvi  what  is  effectual  to  transfer  the  shares 
in  a  foreign  country,  by  the  laws  of  thai  country. 

Appeals  frota  two  orders  of  the  Court  of  Appeal, 
reported  36  W.  B.  625,  38  Ch.  D  388.  The  facts 
tre  given  in  the  report  below,  and  shortly  in  the 
jodgments  of  Lords  Watson  and  Herschell. 

Rigby,  Q.C.  (Christopher  James  with  him),  for  the 
Colonial  Bank,  appellants. — Pickering  v.  Bush,  15 
East,  38 ;  France  v  Clark,  32  W.  B.  466,  26  Ch.  D 
257;  BaxendaU  v.  Bennett,  26  W.  R  899,  3  Q.  B.  D. 
525 ;  Carr  v.  London  and  North-  Western  Railway  Co., 
23  W.  B.  747,  L.  B.  10  C.  P.  317  ;  Pickard  v.  Sears, 
6  A  &  E.  469 ;  Goodwin  v.  Robarts,  24  W.  R.  987,  1 

(o.)  Beported  by  Chart.es  H.  Grafton,  Esq.,  Bar- 
rister-at-Law. 


App.  476,  were  referred  to  ;  and  as  to  the  American 
law,  McNeil  v.  Tenth  National  Bank,  1  SickeVs  N. 
Y.  Rep.  325 ;  Kortright  v.  Buffalo  Commercial  Bank, 

20  Wendell's  N.  Y.  Bep.  91,  on  appeal,  22  Wendell's 
N.  Y.  Bep.  348. 

Latham,  Q.C.  (T.  E.  Wright  with  him),  for  the 
London  Chartered  Bank  of  Australia,  distinguishf'd 
the  present,  from  Lord  Sheffield's  cate,  37  W.  B.  33, 
13  App.  Cas.  333. 

Sir  H,  Davey,  Q.C.  {Warmittgton,  Q  C,  and 
Becimus  Sturges  with  him),  for  the  respondents  in 
both  appeals. 

The  following  cases  were  referred  to  :  —  Lord 
Sheffield's  case;  Colonial  Bank  v.  Whinney,  34  W.  R. 
705,  11  App.  Cas.  426;  Bank  of  Ireland  v.  Eoans, 
5  H.  L.  Cas.  389 ;  Swan  v.  North  British  Australian 
(7o.  U  W.  B.  862,  2  H.  &  C.  175;  Merchants  of 
Staph  of  England  y  Bank  of  England,  36  W.  R.  880, 

21  Q.  B  D.  160 ;  *  City  Bank  v.  Barrow^  5  App.  Cas. 
664.  29  W.  E.  Dig,  176 ;  Colonial  Bank  v.  Hepworth^ 
36  W.  R.  259,  36  Ch.  D.  36. 

The  House  took  time  for  consideration. 

May  12.— Lord  Halsbxiry,  L.C.— The  executors  of 
Mr.  Michad  Williams  had  vested  in  them  by  law  the 
shares  which  are  the  subject-matter  of  this  con- 
troversy. The  facts  which  gave  rise  to  the  con- 
troversy are  simply  that  the  execators,  in  order  to 
get  themselves  registered  in  the  books  of  the 
company,  intrusted  the  possession  of  the  share 
certificates  to  a  person  named  Blakeway,  who,  in 
fraud  of  the  trust  reposed  in  him,  pledged  the 
certificates  to  raise  money  for  himself  with  the 
appellant  banks.  The  share  certificates  were  in  a 
form  which  contemplated  the  holder  of  them  being 
entitled,  when  so  disposed,  to  transfer  the  shares  of 
which  he  was  on  the  face  of  the  document  itself  the 
owner  by  a  form  which,  though  on  the  same  piece  of 
paper  as  the  share  certificates  themsdves,  was  a  sepa- 
rate instrument,  and  purported,  when  completed,  by 
being  signed  by  the  person  who  on  the  face  of  the 
instrument  was  stated  to  be  the  owner,  to  transfer  to 
someone  else,  by  the  execution  of  this  form  of 
assignment,  his  property  in  the  shares.  It  is 
admitted  that  the  shares  (or,  to  speak  more  acouratdy, 
the  share  certificates)  are  not  negotiable  instruments, 
and  the  executors,  being  informed  that  in  order  to 
get  themselves  registered  in  the  books  of  the 
company  they  must  sign  their  names  at  the  end  of  the 
document,  acted  upon  that  assurance,  and,  as  I  have 
said,  intrusted  the  possession  of  (never  intending  to 
part  with  the  property  in)  the  share  certificates  to 
Blakeway.  Bl^eway  was  a  stockbroker  in  London^ 
and  the  transaction  of  loan  took  place  in  London ; 
but  the  shares  in  question  are  shares  in  a  corporation 
established  in  New  York,  and  subject  to  the  laws  of 
that  State.  If  it  were  necessary  to  consider  what 
law  must  govern,  as  between  these  parties,  the  right 
to  these  certificates  on  the  one  hand,  and  the  right  to 
detain  them  as  pledged  for  the  money  advanced  on 
them  on  the  other — ^though  the  certificates  themselves 
were  the  certificates  of  shares  in  a  foreign  corpora- 
tion— ^I  should  not  doubt  that  it  is  to  the  law  of 
England  you  must  look,  and  not  to  the  law  of  the 
United  States.  But,  in  the  view  which  I  take  of  the 
transaction  in  question,  it  does  not  appear  to  me 
that  there  is  any  such  confiict  as  has  been  suggested 
at  the  bar. 

It  is  not  denied  that  Mr.  Williams's  executors  never 
intended  to  part  with  the  property  in  these  shares. 
They  simply  parted  with  the  custody  of  them,  and  I 
am  unable  to  follow  the  observation  made  by  Eeke- 
wich,  J.,  uk  his  judgment  when  he  says  that  "  it  can- 
not be  suggested  for  a  moment  that  the  executors  are 
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precluded  from  assertiog  the  truth.''  "  On  the  con- 
trary," he  said,  "  my  judgment  goes  on  an  examina- 
tion of  the  real  facts."  Blakeway's  authority  was 
simply  to  obtain  the  registration  of  the  exeontors, 
and,  if  the  real  facts  are  examined,  the  executors 
never  intended  to  part  with  the  property,  and  did  not 
do  any  act  which,  to  them  at  least,  suggested  that 
they  were  giving  an  authority  other  than  what  I  have 
described ;  and  how  it  can  be  said  that,  apart  from 
what  Eekewich,  J.,  describes  as  *'  a  familiar  use  of 
the  word  estoppel,"  they  have  parted  with  the 
property  to  someone  else,  I  am  wholly  unable  to 
understand.  But  the  doctrine  that  a  person  shall  not 
be  permitted  to  represent,  or  permit  to  be  represented, 
a  state  of  facts  at  one  time,  and  afterwards,  when  such 
representation  has  induced  another  person  to  change 
his  position,  seek  to  show  that  such  his  representation 
was  erroneous,  is  a  doctrine  too  well  established  now 
to  be  shiJcen,  and,  whether  it  is  accurately  called 
**  estoppel "  or  not,  the  principle  is  perfectly  intel- 
ligible. But  Eekewich,  J.,  then  goes  on  to  say  that 
<*the  executors  are  precluded  from  asserting  that 
Blakeway  was  not  by  the  custody  of  these  documents 
precluded  from  dealine  with  them  as  he  from  time  to 
time  considered  desirable."  If  this  means  the  mere 
custody  apart  from  what  the  instrument  upon  the 
face  of  it  represented  to  any  person  to  whom  it 
might  be  oidiiDited,  I  am  wholly  unable  to  assent  to 
any  such  proposition.  But  if  it  means  that  the  docu- 
ment itself,  in  the  condition  in  which  it  was  intrusted 
to  Blakewav,  represented  by  its  being  in  that  condi- 
tion that  Blakeway  was  entitled  to  deal  with  it,  then 
the  decision  of  the  learned  judge  becomes  intelligible, 
but  only  upon  the  ground  (which  he  nevertheless 
himself  disclaims)  that  the  executors  made,  or  per- 
mitted to  be  made,  a  representation  that  Blakeway 
had  full  domiuion  over  the  certificates  to  do  what  he 
pleased  with  them,  which  representation  having  been 
made  the  executors  are  estopped  from  denying  it. 
Now,  the  question  is.  Have  they  made,  or  permitted 
to  be  made,  on  tiieir  behalf  any  such  representation  P 
With  the  greatest  respect  for  the  genUemen  who  have 
given  evidence  on  the  subject  of  the  law  of  New  York, 
so  far  as  it  is  relevant  to  the  matter  in  hand,  it  seems  to 
me  that  the  law  is  the  same  in  both  countries,  and,  as  I 
say,  the  question  is,  whether,  expressly  or  impliedly, 
the  executors  permitted  a  representation  to  be  made 
by  Blakeway  that  he  was  entitied  to  deal  with  the 
certificates  as  he  pleased.  Now,  the  form  of  the 
certificates,  and  of  that  which  is  intended  to  be  used 
as  a  trtmsfer  when  a  registered  owner  makes  the 
transfer,  appears  to  me  to  be  all- important  I  have 
intentionally,  in  what  I  have  said  before,  refused  to 
adopt  the  phrase  used  at  the  bar,  **  that  the  executors 
executed  the  transfer." 

^e  document,  such  as  it  is,  with  the  names  of  the 
two  executors  subscribed,  will  not  read  so  as  to  be  a 
perfect  and  intelligible  document.  The  person  who 
begins  by  describing  himself  as  the  owner  of  the 
shares  is  not  the  person  who  signs ;  and,  as  Lindley, 
L.J.,  very  pertinentiy  inquires,  "What  is  it  the 
executors  have  done  P  What  representation  have  they 
made  whidi  they  are  precluded  from  denying  or 
explaining  away  ?  "  The  mere  form  of  the  document 
which  they  have  signed  certainly  does  not  in  itself 
purport  to  show  that  they  are  mtending  to  give  a 
complete  title  to  anybody.  But  aiidoubt«*dly  a  docu- 
ment may  by  usage  become  so  well  understood,  in  a 
particular  seuse,  that  a  person  may  be  well  estopped 
from  deoying  that  when  he  issues  it  to  the  world  it 
must  bear  the  sense  which  usage  has  attached  to  it. 
And  that  brings  one  to  inquire  whether  it  is  true  that 
the  issue  of  tms  document  to  the  world  in  this  form 
would  show  that  the  person  signing  had  intended  to 
give  a  complete  titie  to  anyone.    To  my  mind  the 


evidence  shows  beyond  doubt  that  the  document 
might  mean  at  least  one  of  two  things— either  that 
the  executors  were  going  to  sell  these  shares  and 
transfer  them  to  someone  else,  or  that  they  were 
signing  in  order  that  they  might  be  themselves  regis- 
tered in  the  book^of  the  company  as  the  legal  repre- 
sentative of  the  deceased  holder,  John  Michael 
Williams. 

Now  if  that  is  all  that  the  document  upon  the  face 
of  it  represents,  and  I  cannot  doubt  that  when  all  the 
evidence  is  looked  to  that  is  not  an  unfavourable  mode 
of  representing  it  towards  the  appellants,  let  os  see 
what  would  have  been  the  result  if  Blakeway,  instead 
of  simply  tendering  the  document  as  security  for  a  loan 
to  himself,  had  said  in  plain  terms  to  the  bank  what 
I  have  described  as  being  the  representation  made 
by  the  document  itself.  "  I  tell  you  (the  bank)  I 
have  been  intrusted  with  these  certificates  for  only 
one  of  two  purposes,  but  I  will  not  explain  which — 
either  to  seU  or  to  set  the  names  of  the  owners  of 
them  registered  in  the  books  of  the  company."  Can 
there  be  any  difference  between  that  which  is  stated 
in  plain  terms  and  that  which,  as  a  matter  of  busi- 
ness, ought  to  have  been  inferred  from  the  nature  of 
the  document  itself  P  I  think  none.  I  am  therefore 
of  opinion  that  the  judgments  of  the  Court  of  Appeal 
ought  to  be  affirmed,  and  these  appeals  dismissed 
witii  costs,  and  I  move  your  lordships  accordingly. 

Lord  Watson.— These  appeals  involve  the  right 
of  the  appellant  banks  to  retain,  in  a  question 
with  the  respondents,  certain  documents  of  titie 
representing  1,210  hundred- dollar  shares  of  the 
capital  stock  of  the  New  York  Central  and  Hudson 
Elver  Bailroad  Co.  The  company  and  its 
undertakiBg  are  American,  and  the  rights  of  its 
shareholders,  as  well  as  the  effect  of  its  stock  cer- 
tificates, are  admittedly  governed  by  the  law  of  the 
State  of  New  York.  The  certificates  issued  by  the 
company  to  its  registered  shareholders  are  for  ten 
shares  each,  and  bear  in  gremio  that  the  shares  are 
''  transferable  in  person  or  by  attorney  only  on  the 
surrender  and  cancellation  of  this  certificate,  by  an 
indorsement  thereof  hereon,  and  in  the  form  and 
manner  which  may  at  the  time  be  required  by  the  trans- 
fer regulations  of  the  company."  The  indorsement  on 
the  certificate  is  in  the  form  of  a  transfer  for  value  re- 
ceived, blank  in  the  names  of  the  transferor  and  trans- 
feree, which  is  obviously  meant  to  be  executed  by  the 
person  who  is  entered  in  the  register  of  the  company 
and  in  the  body  of  the  certificate  as  the  owner  of 
the  shares.  The  system  thus  adopted  has  the  merit 
of  inseparably  connecting  the  certificate  with  the 
transfer,  and  so  preventing  the  dishonest  creation  of 
a  legal  right  by  transfer  to  one  person,  and  a  com- 
peting equitable  right  by  deposit  of  the  certificate 
with  another.  The  late  John  Michael  Williams  was 
the  registered  owner  of  these  1,210  shares,  for  which 
he  held  certificates  in  the  usual  form.  The  respond- 
ents, who  are  executors  of  the  deceased,^  were 
desirous  of  having  the  shares  transferred  to  their  own 
names ;  and  for  that  purpose  they,  on  the  29th  of 
January,  1881,  sent  the  certificates  to  Thomas,  Sons, 
&  Co.,  tilieir  London  brokers,  having  previously,  as 
directed  by  that  firm,  signed  as  executors  the  blank 
transfer  on  the  back  of  each  certificate.  Instead  of 
using  the  certifi  lates  for  the  purpose  for  which  they 
were  sent,  William  Evan  Blakeway,  one  of  the 
partners  of  Thomas,  Sons,  &  Co.,  on  the  10th  of 
February  and  the  20th  of  April,  1881,  delivered 
them  to  the  appellants,  the  Colonial  Bank,  along 
with  a  mass  of  other  securities,  in  order  to  cover  ad- 
vances made  and  to  be  made  to  his  firm.  On  the 
15th  of  August,  1883,  certificates  representing  500  of 
these  shares  were  returned  to  Blakeway,  who,  on  the 
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nme  day,  obtained  an  advanoe  of  £20,000  from  the 
appellanis,  the  London  Chartered  Bank  of  Australia, 
on  the  seonrity,  tnCer  cHiay  of  the  certificates  for 
tbeae  500  sharee,  which  he  authorized  the  bank  to 
•all  or  otherwise  dispose  of  at  their  discretion  in 
the  event  of  the  advance  not  being  repaid  by  the  end 
of  the  month.  Thomas,  Sons,  &  Co.  were  adjudi- 
cated bankrupts  on  the  4th  of  February,  1884,  when 
it  appears  that  the  securities  held  by  the  appellants 
were  not  sufficient  to  cover  their  advances.  As  soon 
as  the  frauds  practised  by  Blakeway  came  to  their 
knowledge,  the  respondents  applied  to  the  appellants 
for  the  certificates  then  held  by  them  for  710  and  500 
•hares  respectively.  Neither  of  the  appellants  had 
obtained  registration  in  respect  of  these  shares, 
wlddii  still  stood  in  the  books  of  the  compuiy  in  the 
name  of  the  deceased,  John  Michael  Williams,  but 
they  declined  to  comply  with  the  respondents' 
demand,  on  the  ground  uiat,  according  to  the  law  of 
New  York,  deUvery  of  flie  certificates  with  the 
indorsed  tnmsfer  signed  by  the  respondents  washer 
9e  sufficient  to  pass  to  recipients  for  value  and  with- 
out notice  the  full  legal  and  equitable  right  to  the 
ihares.  That  is  their  main  defence  to  these  actions, 
which  pray  for  a  declaration  that  the  several  deposits 
of  the  respondents*  certificates  were  fraudulent,  and 
conferred  no  titie  on  the  appellants,  and  for  delivery  of 
the  ooiifioates.  That  the  interest  in  the  railway  com- 
pany's stock,  which  possession  of  these  certiELcates 
confers  upon  a  holder  who  has  lawfully  acquired 
them,  murt  depend  upon  the  law  of  the  company's 
domicO,  seems  dear  enough,  and  has  not  be^  dis- 
puted by  the  respondents.  But  the  parties  to  the 
various  transactions,  by  means  of  which  the  certifi- 
cates passed  from  the  possession  of  the  ren)ondent8 
into  the  hands  of  the  appellants,  are  all  domiciled 
in  England ;  and  it  is,  in  my  opinion,  equally  clear 
that  the  validity  of  the  contracts  of  pledge  between 
Blakeway  and  the  appellants,  and  the  right  of  the  latter 
to  retain  and  use  lAe  documents  as  their  own,  must 
be  flovemed  by  the  rules  of  English  law.  Li  the 
apEUication  of  these  rules  the  appellants  are,  of 
course,  entitied  to  the  benefit  of  any  privilege  which 
the  law  of  America  attaches  to  possession  of  these 
doooments,  as  conferring  right  or  titie  to  the  pro- 
perty of  the  shares.  In  so  far  as  the  law  of  America 
is  concerned,  your  lordships  have  the  aid  of  three 
experts,  two  of  whom  were  examined  by  the  appel- 
lants, and  one  by  the  respondents.  As  I  understand 
their  evidence,  tiie  principles  of  American  law  do 
not  differ  in  any  way,  or  at  least  in  any  material 
respect,  from  those  1^  which  an  English  court  would 
be  guided  in  similar  circumstances.  When  the  in- 
doned  transfer  has  been  duly  executed  by  the 
original  owner  of  the  shares,  the  name  of  the  tians- 
ieree  being  left  blank,  delivery  of  the  certificate  in 
that  condition  by  him  or  by  his  authority  transmits 
his  title  to  the  shares  both  legal  and  equitable.  The 
person  to  whom  it  is  deliverML  can  effectually  trans- 
fer his  interest  by  handing  his  certificate  to  another, 
sod  the  document  may  thus  pass  from  hand  to  hand 
imtil  it  comes  into  the  possession  of  a  holder  who 
thinks  fit  to  insert  his  own  name  as  transferee,  and 
to  present  the  document  to  the  company  for  the 
purpose  of  having  his  name  entered  in  the  register 
of  shareholders,  and  obtaining  a  new  certificate  in 
his  own  favour.  The  appellant's  witnesses  say  that 
deliverv  of  the  certificate  with  the  transfer  executed 
mhlank,  "passes  the  property  "in  the  shares;  but 
tiiat  statement  must  be  accepted  subject  to  the  ex- 
phmations  by  which  it  is  qualified.  The  risht  of  the 
holder  appears  from  these  explanations  to  be  in  the 
nature  of  a/ia  ad  rem  and  not  oiajuiin  re.  Delivery 
does  not  invest  him  with  the  ownership  of  the  shares 
hi  the  sense  that  no  further  act   is   required  in 


order  to  perfect  his  righi  Notwithstanding  his 
having  parted  with  the  certificate  and  transfer,  the 
original  transferor,  who  is  entered  as  owner  in  the 
oeitifioate  and  register,  continues  to  be  the  only 
shareholder  recognized  by  the  company  as  entitied  to 
vote  and  draw  dividends  in  respect  of  the  shares 
until  the  transferee  or  holder  for  the  time  beine 
obtains  registration  in  his  own  name.  It  would, 
therefore,  be  more  accurate  to  say  that  such  ddivery 
passes,  not  the  property  in  the  shares,  but  a  titie, 
legal  and  equitable,  which  will  enable  the  holder  to 
vest  himself  with  the  shares  without  risk  of  his  right 
being  defeated  by  any  other  person  deriving  titie 
from  the  registered  owner.  According  to  the  custom 
of  bankers  and  stockbrokers,  both  in  this  country  and 
America,  a  certificate  with  the  indorsed  transfer 
executed  in  the  manner  already  described  is  regarded 
as  being  ''in  order,'*  and  its  delivery  in  exchange 
for  value  received  is  understood  to  be  sufficient  to 
pass  the  full  titie  of  the  registered  owner.  Even 
when  the  delivery  has  been  fraudulenti  as  in  the 
present  case,  the  Supreme  Court  of  New  York  has 
held  that  the  reentered  owner  cannot  reclaim  the 
document  from  a  holder  who  has  given  valuable 
consideration  in  good  faith,  and  without  notice  of  the 
fraud.  But  it  is  necessary  to  observe  that  the 
decision  of  the  court  did  not  attribute  to  the  instru- 
ment any  privilege  or  negotiability  in  the  legal  sense 
of  that  tonn.  It  was  based  (to  use  the  language 
of  Mr.  Carter,  one  of  the  appellants*  witnesses) 
"  upon  the  circumstance  that  the  registered  owner  has 
so  dealt  with  the  certificate  as  to  lead  the  purchaser 
for  value  to  believe  that  he  was  taking  a  gpod  titie  to 
it.  In  other  words,  the  foundation  rests  in  the  prin- 
ciple of  estoppeL" 

Thus  far  the  principles  of  American  smpear  to  me 
to  be  in  harmony  with  the  principles  of  English  law. 
Aeoording  to  the  latter,  the  true  owner  of  such  docu- 
ments of  title  is  not  held  to  have  parted  with  his 
interest  in  them,  exoept  where  he  intended  to  pass 
such  interest,  or  where,  by  reason  of  some  act  or 
omission,  he  has  estopped  himself  from  saying  that 
he  did  not  intend  to  pass  it. 

The  cases  dted  in  the  course  of  the  argument 
which  relate  to  competition  between  equitable  and 
legal  rights  to  stock  or  shares  have  really  no  bearing 
here.  Whether  the  respondents  are  estopped  from 
saying  that  Blakeway  had  not  their  authority  to  dis- 
pose of  the  certificates  in  question  is,  in  my  opinion, 
the  sole  question  presented  for  decision  in  these 
appeals.  Uad  the  transfers  been  executed  by 
John  Michael  Williams,  and  the  certificates  there- 
after sent  by  him  to  Thomas,  Sons,  &  Co.  for 
safe  custody,  I  should  not  have  hesitated  to 
hold  that  Blakeway,  though  acting  f raudulentiy,  was 
nevertheless  placed  by  his  act  in  a  position  to  give  a 
title  to  an  honest  purchaser,  which  his  em^oyer 
could  not  dispute.  But  that  is  not  the  case  with  wmch 
we  have  to  deaL  The  transfer  was  signed  by  the 
respondents,  who  were  not  the  registered  owners  of 
the  shares,  and  were  not  named  in  the  certificate. 
Whatever  may  be  the  effiBot  of  an  instrument  so  exe- 
cuted, one  thmg  is  dear,  that  it  cannot  be  regarded 
as,  either  in  law  or  by  custom,  equivalent  to  a  certifi- 
cate and  transfer  executed  by  tne  registered  owner 
himself.  When  the  executors  of  a  registered  owner 
find  it  necessary  to  dispose  of  his  shares  they 
may  for  that  purpose  sign  either  the  indorsed 
transfers  or  a  separate  transfer.  But  these 
documents  themselves  are  insufficient  to  enable  a 
person  to  whom  the  executors  intend  to  pass  the 
shares  to  obtain  registration  and  a  new  certificate  in 
his  own  name.  In  order  to  effact  that  object  it  must 
be  proved  to  the  satisfaction  of  the  companv  that  the 
persons  signing  the  transfer  as  executors  really  possess 
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donbt  that  such  a  delivery  would  have  been  effectaal 
for  that  purpose.  But  they  were  not.  As  I  have 
already  said,  the  only  objeot  they  had  in  handing 
them  tims  signed  to  the  brokers  was  to  complete  their 
title  by  obtaining  registration  in  their  own  names. 
And  the  question  to  be  determined  is  whether  parting 
with  the  possession  of  the  oertificate  so  signed  was  an 
aot  which  estops  them  from  setting  up  their  title 
against  a  person  who  has  taken  the  certificates  hond 
fide  and  for  value  from  the  brokers  intrusted  with 
them.  A  most  important  piece  of  evidence  was 
adduced  at  the  trial  bearing  upon  this  point.  It  was 
proved  that  it  was  the  usual  course,  where  executors 
desire  registration  in  their  own  name,  to  forward  the 
certificates  with  the  indorsement  signed  by  them,  and 
acknowledged  with  a  duly  authenticated  copy  of  the 
will,  to  the  New  York  office,  and  that  on  such  certifi- 
cates and  copy  will  being  filed  new  certificates  in  the 
names  of  the  executors  are  returned  to  them.  It  thus 
appears  that  certificates,  signed  as  those  now  in  con- 
troversy were,  maybe  in  the  hands  of  brokers  for 
either  of  two  purposes,  to  effect  a  transfer  or  to  com- 
plete the  title  of  the  executors.  Their  possession  is  just 
as  consistent  with  the  one  purpose  as  the  other.  The 
case  seems  to  me  to  differ  essentially  &om  that  of  a 
transfer  signed  by  the  registered  owner.  He  must,  pre- 
sumably, have  signed  it  with  the  intention  some  time 
or  other  of  effecting  a  transfer.  No  other  reasonable 
construction  can  be  put  on  his  act,  and  if  he  intrusts 
it  on  that  condition  to  a  third  party,  I  think  those 
dealing  with  such  third  party  have  a  right  to  assume 
that  he  has  authority  to  complete  a  transfer.  But 
when  the  indorsement  is  signed  by  executors,  who  are 
not  the  registered  owners,  there  can  be  no  such  pre- 
sumption. They  may  well  have  signed  it  merely  to 
complete  their  titie  without  the  intention  of  ever  part- 
ing with  the  shares.  Under  such  circumstances  I  do 
not  think  anyone  dealing  with  a  broker  in  possession 
of  such  certificates  has  a  right  to  assume  that  he  has 
authority  to  complete  a  transfer  of  them ;  his  posses- 
sion is  equally  consistent  with  the  absence  of  any  such 
authority,  and  with  his  holding  them  merely  for  the 
purpose  of  mocuriog  registration  in  the  name  of  the 
executor.  Indeed,!  ibmk  the  evidence  shows  that 
the  latter  would  be  the  more  x>robable  explanation  of 
the  signature  by  the  executors.  For,  tiiough  an 
attempt  was  made  to  prove  that  it  was  a  common 
practice  for  executors  to  sign  indorsed  transfers  for 
the  purpose  of  transferring  the  shares  on  a  sale  or 
pledge^  the  attempt  signally  failed.  Under  the  rules  of 
the  New  York  Stock  Bxchange  the  delivery  of  certifi- 
cates with  the  indorsement  signed  by  the  executors  of 
the  registered  owner,  is  not  a  good  delivery.  And  in 
the  New  York  flnancial  market,  amongst  bamkers  and 
brokers,  it  is  not  usual  to  lend  upon  the  security  of 
share  certificates  thus  signed  by  executors;  they 
are  not  regarded  as  being  in  order.  Any  such  trans- 
action would  be  exceptional  only,  and  depend  upon 
confidence  in,  or  some  special  arrangement  with,  the 
borrower.  Nor  would  a  transfer  signed  by  executors 
be  a  good  transfer  on  the  London  Stock  Exchange. 
A  certificate  and  transfer  would  not  be  accepted 
unless  it  was  dean  on  the  face  of  it.  And  it  is  a 
remarkable  fact  that  the  representatives  of  several  of 
the  most  important  banking  establishments  in  this 
country,  who  were  caUed  as  witnesses,  were  unable 
to  point  to  a  single  instance  in  which  certificates  with 
indorsed  transfers  signed  by  the  executors  of  the 
registered  owner  had  been  taken  in  the  course  of 
their  business  as  security  for  an  advance.  I  have 
come  without  hesitation  to  the  condusion  that  there 
is  no  estoppel  in  this  case  as  against  the  respondents 
which  prevents  their  setting  up  tiieir  title  to  the 
shares  and  the  certificates  whuh  represent  them,  a  titie 
which  they  have  never  intended  to  put  with,  and  of 


which  they  can  have  been  deprived,  if  at  all  only  by 
estoppeL  For  these  reasons  I  think  tiie  judgment 
appealed  from  should  be  afiBrmed. 

Lord  MoBBis.  —  I  do  not  think  it  necessary  to 
consider  some  nice  questions  which  might  arise  under 
certain  droumstances  on  the  transfer  by  delivery  and 
indorsement  of  certificates  which  are  admittedly  not 
negotiable  instruments.    In  this  case  did  the  transfer 
and  indorsement  made  by  the  executors  of   John 
Midiad  Williams    transmit  tide  to  the  shares  to 
the   appellants  ?     On  the  facts   (which   it  is    not 
necessary    to    recapitulate),    if    the   transfer    and 
executonal  indorsement  did   so  vest  the   property 
it  must  have  done  so  by  estoppel,  as  well  by  the 
law  of  the  State  of  New  York  as  by  the  law  of 
England.    Mr.  Garter,  a  member  of  the  American 
Bar,  exandned  on  behalf   of  the  appellants,   thus 
states  the  law  of  New  York :  "  The  foundation  of 
the  title  of  a  band  fide  purchaser  for  value  of  a  certifi- 
cate of  stock  which  has  been  delivered  to  him  in 
fraud  of  the  rights  of  the  registered  owner  rests  upon 
the  circumstance  that  the  registered  owner  has  so 
dealt  with  the  certificate  as  to  lead  the  purchaser  for 
value  to  believe  honestiy  that  he  was  taking  a  good 
titie  to  it ;  in  other  words,  the  foundation  rests  on  the 
prindple  of  estoppd."    Applying  that  principle  to 
this  case,  the  appellants,  in  talmig  delivery  of  the 
certificates  from   Blakeway,  should  have  acted  in 
such  a  manner  as  reasonable  men  would  in  dealing 
with  such  an  important  matter  of  business.    They 
did  not  so  act.    According  to  the  American  evidence 
the  certificates  were  not  "  in  order,"  and  would  not, 
according  to  the  rules   of    the   New   York   Stock 
Exchange,  pass  from  hand  to  hand.    The  documents 
were  imperfect,  and  though  in  a  proper  case   the 
imperfections  might  be  remedied,  that  is  not  a  suffi- 
cient answer  when  the  appellants  have  to  rely  on  title 
by  estoppd.    According  to  the  English  evidence,  the 
certificates  as  indorsed  would  not  be  accepted  in 
delivery  on  the  English  Stock  Exchange.     Oonse- 
quentiy,  whether  considered  from  American  usage 
and  law  or  English,  the  documents  were  imperfect; 
the  appellants  were  thereby  put  on  inquizyi  and  being 
so  put,  can  have  no  better  title  than  their  transferor 
Blakeway.    In  my  opinion  the  judgments  should  be 
affirmed. 

Orders  appealed  from  affirmed,  and  appeaU  diemieeed, 
with  costs, 

Solidtors  for  the  Oolonial  Bank,  Druces  <k  AtHee. 

SoUdtors  for  the  London  Chartered  Bank  of  Austra* 
lia,  Freshfidds  &  WiUiams. 

Solidtors  for  the  respondents,  Young,  Jones,  Boberts, 
i^HaU. 


atonxt  of  AppeaU 

From  Chan.  Div.  June  24,  25 ;  July  5, 1890. 

In  re  Kebshaw. 
Whitakbb  v.  Kkeshaw.  (a.) 

Executor-' Residue — DistriJbvJtion  of  residue— Stares  in 
company  —  Liability  for  fuiure  calls— Indemnity^ 
Executor's  rigJU  to  repayment  —  Married  woman-- 
Married  Women's  Property  Act,  1882  (45  <fc  46  Vict, 
c.  76),  «.  1,  sub-section  {2)-— Companies  Act,  1862  (25 
d-  26  Vict  c,  89),  ss.  16,  75. 

Besidue  consisting  of  shares  in  a  company,  on  which 

(a.)  Reported  by  M.  J.  Blake,  Esq ,  Barrister-at- 
Law. 
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there  was  a  lidbility  for  future  calls,  was  handed  over  by 
the  executor^  with  notice  of  such  liabilUy,  to  the  residuary 
legatee,  a  married  woman.  Before  a  transfer  of  the  shares 
was  registeredy  a  call  was  made,  and  the  executor  was  corn- 
felled  by  the  company  to  pay  the  call, 

Heldy  that  a  liability  for  future  calls  was  not  a  debt, 
and  that,  as  no  debt  existed  at  the  time  the  residue  had 
been  handed  over,  the  executor  was  entitled  to  compel  the 
residuary  legatee  to  repay  to  the  executor  the  amount  of  the 
calls. 

Jervis  v.  Wolferstan,  L.  R.  18  Eq,  18,  22  JV.  R.  Dig. 
261,  approved. 

Held,  also,  thai,  although  the  residuary  legatee  was  a 
married  woman,  and  although  her  liability  did  not  depend 
on  any  express  or  implied  coiitract  on  her  part,  yet  tliat  she 
was  liable  to  be  sued  as  a  feme  sole  by  tJie  execvior,  having 
regard  to  the  words  '*  or  othervnse"  in  section  1,  suJ)- 
section  (2),  of  the  Married  WomerCs  Property  Act,  1882, 
which  enacts  that  "  a  married  woma7i  shall  be  capable  of 
being  sued  either  in  contract  or  in  tort,  or  otherunse." 

Appeal  from  North,  J. 

The  testator,  William  Kershaw,  who  died  in  1886, 
had  by  his  will  bequeathed  his  residaary  estate  to 
the  plaJTitiffii  in  the  present  action,  upon  tmst  to  i>ay 
the  debts  of  the  testator  and,  subject  thereto,  npon 
tmst  for  the  testator's  son,  John  Kershaw,  absolutely. 
The  testator  had  also  appointed  the  plaintiffs  his 
execntors. 

On  the  12th  of  March,  1887,  John  Kershaw  assigned 
all  his  interest  in  the  testator's  residuary  estate  to 
his  wife,  the  defendant,  Harriet  Kershaw,  as  her 
separate  property. 

The  residuary  estate  of  the  testator  consisted  of  a 
sum  of  £1,103  cash,  and  fifty  shares  of  £5  each  in  the 
Belgian  Mills  Co.,  on  each  of  which  a  sum  of  £3  had 
been  paid  up,  leaving  £2  per  share  still  uncalled,  but 
liable  at  any  time  to  be  called  up  on  the  passing  of  a 
resolution  to  that  effect  by  the  Erectors  of  the  com- 
pany. 

On  the  29th  of  April.  1887,  the  plaintiffs  paid  the 
£1,103  cash  to  Mrs.  Kershaw,  and  handed  her  the 
certificates  of  the  fifty  shares,  but  no  transfer  of  the 
shares  to  her  was  executed.  Mr.  and  Mrs.  Kershaw, 
however,  executed  a  release  to  the  plaintifiGs. 

There  was  some  evidence  to  show  that  the  plaintiffs 
knew  that  £2  per  share  at  that  time  still  remained 
uncalled,  and  that  it  was  not  improbable  a  call  would 
shortly  be  made. 

In  August,  1887,  a  call  of  10s.  per  share,  payable 
on  the  10th  of  September,  1887,  was  made.  Immedi- 
ately npon  receiving  notice  of  tiie  said  call  the  plain- 
tLSs  sent  the  notice  to  the  defendant,  Mrs.  Kershaw, 
and  requested  her  to  pay  the  same,  but  she  refused  to 
do  80. 

The  Belgian  Mills  Oo.  having  brought  an  action 
against  the  plaintiffs  to  enforce  payment  of  the  said 
0^,  on  the  3rd  of  January,  1888,  the  plaintiffii  paid 
to  the  company  the  sum  of  £27  9s.,  being  the  amount 
of  such  call  (£25),  together  with  interest  thereon  from 
the  10th  of  September,  1887,  and  costs. 

The  plainti&  thereupon  informed  the  defendant  of 
the  payment  by  them  of  this  call,  and  requested  her 
to  pay  to  them  the  sum  of  £25,  witibi  interest  thereon 

at  four  per  cent,  per  annum  from  the  10th  of  Septem- 
her,  1887,  and  also  to  accept  and  register  a  transfer 

of  the  said  shares.    The  defendant,  however,  refused 

to  do  so. 
The    plaintiffs    then    took    out    an    originating 

sunmons,  daiming  a  Ueti  on  the  shares  for  the  amoimt 

of  the  call  and  costs,  and  on  the  23rd  of  February, 

1888,  an  order  was  made  declaring  that  they  had  a 

lien  for  the  amount  of  the  call,  intf rest,  and  costs, 

directing  the  costs  to  be  taxed,  and,  in  default  of 

payment  of  the  amount  due,  the  plaintifb  were  to  be 


at  liberty  to  sell  the  shares.  The  costs  were  taxed  at 
£67  18s.  9d. 

The  defendant,  Mrs.  Kershaw,  having  refused  to 
pay,  the  shares  were  sold,  and  realized  only  £26  6s. 

The  plaintiffs  then  instituted  the  present  action 
against  Mrs.  Kershaw  claiming  payment  from  her  of 
the  difference  between  the  sum  they  had  received  by 
the  sale  of  the  shares  and  the  sum  due  to  them.  Mrs. 
Kershaw,  by  her  defence,  pleaded  that  she  had  not 
at  the  commencement  of  tiie  action  nor  at  the  present 
time  any  separate  estate  free  from  a  restraint  on  anti- 
cipation. 

It  appeared  from  the  evidence  that  Mrs.  Kershaw 
had,  prior  to  the  commencement  of  the  action,  dis- 
posed of  the  £1,103  cash ;  but  that  she  was  entitled 
to  a  contingent  reversionary  interest  undef  the  tes- 
tator's will. 

North,  J.,  at  the  trial  of  the  action,  held  that  the 
case  was  governed  by  Jervis  v.  Wol/erstan,  L.  E. 
18  Eq.  18,  22  W.  S.  Dig.  251.  and  made  an 
order  declaring  that  the  plaintifGi  were  entitled 
to  be  indemxufied  out  of  the  testator's  residuary 
estate  against  the  sum  i>aid  by  them  for  calls 
(£25)  and  interest,  and  against  so  much  of  the 
£67  18s.  9d.  costs  as  did  not  relate  to  the  costs  of 
the  originating  summons,  such  amount  to  be  certi- 
fied, and  also  against  their  costs  of  the  action,  to  be 
taxed  as  between  soUcitor  and  client.  And  it  was 
ordered  *'  that  the*plaintiffs  recover  against  the  defend- 
ant Harriet  Kershaw  the  said  sum  of  £25  and 
interest,  the  said  costs  to  be  certified  and  costs  to  be 
taxed,  such  amount  to  be  payable  out  of  her  separate 
property,  and  not  otherwise.  Execution  hereon  to 
be  limited  to  the  separate  property  of  the  defendant 
not  subject  to  any  restriction  against  anticipation, 
unless,  by  reason  of  section  19  of  the  Married 
Women's  Property  Act,  1882,  the  property  shiJl  be 
liable  to  execution  notwithstanding  su(m  restraint." 

Mrs.  Kershaw  appealed. 

Napier  Higytns,  Q.C,  and  B.  Ford,  for  the  appel- 
lant-^The  liability  for  calls  is  a  debt:  WiUiami  y. 
Harding,  L.  S.  1  H.  L.  9,  14  W.  B.  H.  L.  Dig.  3,  and 
see  section  16  of  the  Oompanies  Act,  1862.  Section 
75  does  not  displace  section  16.  Jervis  v.  Wdferstcm 
is  distinguishable,  for  there  the  liability  was  a 
remote  and  contingent  liability,  but  here  the 
liability  was  defined  and  known  to  be  Ukely  soon 
to  arise.  In  Fraaer  or  Robinson  v.  Murdoch,  SO 
W.  B.  162,  6  App.  Gas.  855,  Lord  Blackburn,  at  p. 
872,  considered  ^t  Sir  Qeorge  Jessel,  in  Jervis 
V.  Wolferstan,  stated  the  right  of  trustees  to  indem- 
nity in  somewhat  too  wide  terms.  Executors  are  not 
entitled  to  recover  back  residue  which  they  have  paid 
away  after  having  had  notice  of  a  debt,  or  even 
notice  of  a  claim :  Williams  on  Executors,  8th  ed., 
p.  1457.  Further,  the  defendant  is  a  married  woman, 
and  there  is  no  evidence  of  any  express  contract  or 
engagement  by  her  pledging  her  separate  estate  to 
indenmify  the  executors,  and  no  such  engagement 
can  be  implied :  Leedham  v.  Ohawryer,  4  K.  &  J.  458. 
7  W.  B.  Oh.  Dig.  86 ;  Leake  v.  Driffield,  38  W.  B.  93, 
24  Q.  B.  D.  98;  Harrison  v.  Harrison,  36  W.  B,  748. 
The  words  **  or  otherwise "  in  section  1,  sub-section 
(2),  of  the  Married  Women's  Property  Act,  1882,  refer 
to  suing  on  contract  or  on  tort 

CozenS'Hardy,  Q.O,,  and  Upjohn,  for  the  plaintiffs, 
the  respondents. — The  other  side  have  overlooked  the 
fact  that  Pike  v.  Fitzgibbon,  29  W.  B.  651,  17  Oh.  D. 
454,  is  now  no  longer  law ;  it  is  sufficient  if  the  mar- 
ried woman  have  separate  estate  at  the  date  of  the 
judgment  obtained  against  her:  In  re  SJiakespear, 
33  W.  B.  744,  30  Oh.  D.  169;  Palliser  v.  Oumey,  36 
W.  B.  760,  19  a  B.  D.  519.  JervU  v.  Wol/eratan 
governs  the  present  case,  and  is  a  dear  authority  to 


24 


THE  WEEKLY  REPORTER.    [Noy.8.i89o.]   Vol.  XXXIlJC. 


CouBT  OF  Appeal. 


In  re  Kershaw. 


Court  of  Apfeai*. 


show  that  the  plaintiffa  are  entitled  to  recover  baok 
their  money. 

Napier  Higgins,  Q.C,  in  reply.— The  execntors 
having  taken  proceedings  to  establish  a  lien  on  the 
shares,  and  having  obtained  a  sale  of  the  shares, 
are  not  entitled  afterwards  to  proceed  against 
the  defendant  personally :  PJiosphate  Bewagt  Co,  v. 
Mdleaon,  4  App.  Oas.  801,  28  W.  B.  Dig.  86.  The 
maxim  Nemo  bia  vexari  applies.  [Bowen,  L.  J. — ^This 
objection  ought  to  have  been  taken  in  the  court 
below.] 

Cur,  adv.  vuJt. 

July  5. — OoTTON,  L.J. — ^In  this  case  a  testator  left 
the  residue  of  his  personal  estate  to  his  son,  John 
Eershaw«  who  assigned  his  interest  in  it  to  his  wife, 
the  defendant,  Harriet  Keishaw,  for  her  separate  use. 
The  residue  comprised  fifty  shares  of  £5  each  in  the 
Belgian  Mills  Co.  (Limited)  on  which  £3  per  share 
had  been  paid.  The  plaintiffs,  who  are  the  executors, 
paid  the  clear  residue  to  the  defendant  by  the  direc- 
tion of  John  Kershaw,  and  gave  her  the  certificates 
of  these  shares,  but  by  some  accident  no  transfer  of 
them  to  her  was  executed.  After  they  had  so  paid 
the  residue  to  the  defendant,  an  action  was  commen- 
ced against  them  for  a  call  on  the  shares,  and  they 
were  obliged  to  pay  it.  They  applied  to  Mrs.  Ker- 
shaw to  indeomify  them  against  the  amount  they 
had  been  obliged  to  pay,  but  she  refused  to  do  so. 
They  then  sought  to  indemnify  themselves  by  tiJdng 
proceedings  in  the  Chancery  Division  to  obtain  a  sale 
of  the  shares,  and  they  were  sold  by  order  of  the  court; 
but  they  did  not  produce  sufficient  to  indemnify  them. 
The  defendant  having  still  refused  to  pay  them  the 
balance,  they  commenced  this  action  against  her  to 
recover  the  amount  out  of  her  separate  estate.  Their 
demand  has  been  resisted  on  several  grounds.  I  will 
first  consider  the  case  as  if  Mrs.  Kershaw  were  a  feme 
sole.  If  an  executor  i>ays  away  the  residue  of  an  es- 
state  to  a  legatee  without  Imowledge  of  anytiiing 
which  interferes  with  the  right  of  the  legatee  to  re- 
ceive it,  he  is  entitled  to  call  on  the  residuary  legatee 
to  refund,  in  the  event  of  the  executor  afterwards  being 
obliged  to  pay  anything  on  behalf  of  the  testator's 
estate.  That  is  not  a  right  depending  on  contract. 
It  is  said  these  executors  have  lost  that  right  be- 
cause, with  knowledge  of  the  liability  on  these 
shares,  they  paid  over  the  residue  to  Mrs.  Kershaw. 
If  an  executor  with  knowledge  of  a  debt  hands  over 
the  residue  to  the  legatee,  and  the  executor  is  af  ter- 
watds  obliged  to  pay  that  debt,lhe  cannot  recover  the 
amount  from  the  residuary  legatee.  But  that  rule 
does  not  apply  where  the  executor  has  no  notice  of 
the  debt,  but  only  notice  of  a  liability  which  may 
mature  into  a  debt.  A  liability  to  a  call  is  not  a  debt 
until  the  amount  is  actually  called  for.  In  Jervie  v. 
Wol/eratan  Sir  George  Jessel,  M.IL,  held  that  notice 
of  a  liability  does  not  prevent  an  executor  horn  re- 
covering back  the  assets  if  he  has  paid  them  away, 
when  the  liability  becomes  a  debt.  It  is  true  that  in 
that  case  the  Master  of  the  BoUs  referred  only  to  a 
liability  of  a  very  shadowy  nature,  but  he  did  not 
proceea  on  that,  but  on  the  principle  that  notice  of 
a  liability  is  not  sufficient  to  deprive  the  executors 
of  their  right  to  recover.  It  must  be  notice  of  a 
debt,  and  where  there  is  no  debt  the  executor  does 
not  lose  his  right  to  recover.  If  notice  of  a  liabUity 
was  sufficient  to  deprive  an  executor  of  his  right  to 
recover  it  would  cause  enormous  difficulty  in  admin- 
istering estates,  considering  the  liabibty  of  bo  many 
persons  on  shares  and  leases,  and  nearly  every  estate 
would  have  to  be  administered  by  the  court.  But  it  is 
said  a  call  on  shares  stands  on  a  different  foot- 
ing, and  constitutes  a  debt  from  the  time  when  tiie 
testator  became  a  shareholder.     But  liability  to  a 


call  is  not  a  debt  until  the  call  is  made.  We  were 
referred  to  section  16  of  the  Companies  Act,  1862, 
which  enacts  that,  "All  moneys  payable  by  any 
member  to  the  company,  in  pursuance  of  the  con- 
ditions and  regulations  of  the  company,  or  any  such 
conditions  or  regulations,  shall  be  deemed  to  be  a 
debt  due  from  such  member  to  the  company.*'  The 
money  i>ayable  is  to  be  a  debt,  but  when  P  When  it 
becomes  payable  in  accordance  with  the  regulations 
of  the  company,  and  by  the  articles  of  association 
of  this  company  the  shareholder  is  only  obliged  to 
make  the  payment  when  called  on  by  the  directors  to 
do  so.  There  is,  therefore,  no  debt  until  a  call  is 
made.  We  were  also  referred  to  section  75  of  that 
Act,  which  enacts  :  "  The  liability  of  any  person  to 
contribute  to  the  assets  of  a  company  under  this 
Act  in  the  event  of  tiie  same  being  wound  up  shall 
be  deemed  to  create  a  debt  (in  England  and  Ireland 
of  the  nature  of  a  specialty)  accruing  due  from  such 
person  at  the  time  when  his  liability  commenced,  bat 
payable  at  the  time,  or  respective  times,  when  calls 
are  made  as  hereinafter  mentioned  for  enforcing  such 
liability,  and  it  shall  be  lawful  in  the  case  of  the 
bankruptcy  of  any  contributory  to  prove  against  his 
estate  tiie  estimated  value  of  his  liability  to  future 
calls  as  well  as  calls  already  made."  That  section 
only  applies  where  the  com^ny  is  being  wound  up. 
There  is  a  marked  distinction  between  sections  16 
and  75. 

No  debt  was  existing  here  when  the  executors  paid 
over  the  residue  to  the  defendant  Therefore,  if  Mrs. 
Kershaw  had  been  a  feme  sole,  the  executors  would 
have  been  entitled  to  compel  her  to  refund.  But  the 
defendant,  Mrs.  Kershaw,  is  a  married  woman,  and  it 
is  said  that  the  plaintiffs  cannot  sue  her  as  a  feme 
sole  because  she  entered  into  no  contract  with  respect 
to  her  separate  estate,  and  that  the  claim  of  the 
executors  to  indemnity  does  not  give  them  a  right  to 
sue  a  married  woman  who  has  entered  into  no  con- 
tract. No  doubt  here  there  is  no  contract  by  her,  but 
I  do  not  agree  that  therefore  she  cannot  be  sued. 
It  is  said  t£kt  the  Married  Women's  Property  Act, 
1882,  is  against  that.  I  do  not  agree.  By  section  1, 
sub-section  2,  it  is  {provided  that  a  married  woman 
shall  be  capable  of  being  sued  either  in  contract  or 
tort,  '*  or  otherwise,"  as  if  she  were  a  feme  sole.  It 
is  said  that  that  power  of  suing  a  married  woman  is 
only  in  connection  with  her  power  to  contract.  I  do 
not  agree  with  that.  The  power  to  contract  is  dis- 
tinct from  tiie  liability  to  be  sued.  The  words  "or 
otherwise  "  cannot  be  disregarded.  They  make  her 
liable  to  be  sued  as  if  she  were  a  feme  sole.  If  the 
defendant  here  were  a  feme  sole  the  executors  woxdd 
be  entitled  to  sue  her  and  recover  this  money.  It  is 
also  said  she  has  no  separate  estate.  She  has  not  as 
separate  estate  that  which  was  handed  to  her.  But 
she  has  separate  estate,  and  though  the  plaintiffs* 
remedy  against  her  may  be  defeated  by  the  restraint 
on  anticipation,  yet  she  has  separate  estate. 

It  was  urged  that  this  judgment  will  to  some 
extent  cause  the  executors  to  be  paid  twice  over.  That 
is  not  so,  for  the  judgment  excludes  the  costs  of  the 
former  proceedings,  so  that  the  executors  will  only 
be  paid  what  has  not  already  been  i>aid  to  them. 
They  got  a  right  under  the  previous  order,  not 
an  order  for  payment.  Then  it  .is  said  that  the 
former  judgment  makes  this  res  judicata.  The  former 
order  was  for  a  limited  purpose,  a  sale  and  indemnity 
out  of  the  proceeds ;  the  present  action  is  to  obtain 
a  refund  of  money  paid,  so  that  it  is  for  a  different 
purpose.  This  point  coxdd  not  be  dealt  with  in  the 
former  action,  as  there  was  no  knowledge  that  the 
sale  of  tiiose  shares  would  not  indemnify  the 
plaintiffs.  I  am,  therefore,  of  opinion  that  the 
appeal  fails. 
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Fby,  L.J. — ^I  am  authorized  by  Bowen»  LJ.,  to 
say  that  he  concnn  in  this  decision.  North,  J.,  gave 
the  plaintiffs  relief  for  two  distinct  rums,  one  was 
the  amount  of  the  call  on  the  shares,  and  the  other 
the  unpaid  balance  of  their  costs,  charges,  and 
expenses  as  trustees.  Those  two  amoimts  stand  on 
two  different  footings.  The  main  argument  on 
behalf  of  the  appellant  was,  that  the  puuntiffis  had 
paid  the  residue  of  tiie  estate  to  her  witn  notice  of  a 
debt  due  from  the  testator,  and  that  if  no  debt  was 
due  they  had  notice  of  a  liability  which  brought  the 
case  within  the  same  rule  as  if  there  had  been 
notice  of  a  debt.  I  am  of  opinion  that  the  plaintiffs 
had  no  notice  of  a  debt.  They  had  notice  of  a 
liability,  but  that  was  merely  a  liability,  and  not 
a  debt.  Section  16  of  the  Companies  Act,  1862,  is 
explicit  to  show  that  this  liability  only  became  a  debt 
whan  tiie  amount  became  payable  in  pursuaoce  to  the 
articles  of  the  compuiy;  that  is,  when  a  call  was 
made.  It  was  a  liability  before  the  call  was  made, 
■nd  a  debt  afterwards.  Section  75  shows  that,  on 
a  winding  up,  that  which  was  before  a  liability 
beoomes  a  debt  If  a  liability  is  the  same  as  a 
debt,  that  is  one  ol  the  idlest  jneces  of  legislation 
one  can  oonceire.  I  hold,  therefore,  that  the 
plaintiffs  had  no  notice  of  a  debt.  Then  it  is  said 
that  notice  of  a  liability  is  sufficient.  That  point  was 
oooridered  by  Sir  Qeorge  Jessel,  M.B.,  in  Jervis  t. 
Wciferatanf  where  he  said  : — "I  have  looked  through 
maoy  cases,  aod  I  have  asked  for  the  assistance  of  uie 
btr,  and  I  cannot  find  the  rule  stated  in  wider  terms 
than  these,  that  he  cannot  recover  from  a  legatee  a 
payment  made  with  notice  of  a  debt."  This  is  the 
rule  of  law,  and  it  is  founded  on  good  sense.  If  the 
fixeontors  could  not  recover  any  sum  paid  to  a 
residuary  legatee  when  they  had  notice  of  a  liability, 
it  would  keep  a  large  part  of  most  estates  in  the  hands 
of  the  executors. 

Then    it    is    argued   that   the    defendant   is   a 
married   woman,    and   that   there   is   no   evidence 
that  she  is  possessed  of  separate  estate.      I  agree 
with  what  Gotten,  L  J.,   has    said  on  that  point. 
On  what  principle  can  the  married  woman  be  sued  in 
this  case  P    It  is  sugsested  she  could  be  sued  on  the 
ground  of  an  implied   contract  to  indemnify  these 
execators ;  but  that  does  not  appear  to  me  to  be  a 
latisfactory  ground  on  which  to  rest  her  liability.    I 
think  the  right  to  sue  the  defendant  in  this  case  is 
given  to  the  plaintiiSi  by  the  words  "or  otherwise'' 
inflection  1,  sub-section  (2),  of  the  l£arried  Women's 
Property  Act,  1882.    It  enables  a  married  woman  to 
he  sued  "  in  contract,  or  in  tort,  or  otherwise."    The 
action  here  stands  on  the  following  footing :  A  con- 
tract was  entered  into  by  the  testator,  whose  property 
the  defendant    has,    under   which    a    debt   arises, 
after  hia  deatJi.    The  creditor  can  sue  the  executors 
and  recover  to  the  extent   of  the  assets,  and  the 
executors    pay    him,    and    have    an    equal    right 
against  the  estate  and  the  legatee  of  that  estate, 
ttat  right  is  based  on  the  original  contract  of  the 
teitator,  whose  money  got  into  the  hands  of  this 
nsnied  woman.    The  object  and  effect  of  that  sub- 
lection  is  to  enable  a  married  woman  to  be  sued  on 
any  cause  of  action  on  which  a  man  can  be  sued,  sub- 
ieot  to  ttie  fact  that  her  power  to  contract  is  limited, 
and  that  the  remedy  is   cqnfined  to  her  separate 
Mtate.    The  cause  of  action  is  the  same  as  in  the 
eaie  of  a  man,  the  relief  is  different.    Then  there  is 
apomtwhich  was  not  argued,  but  which  we  have 
Qonaidered.     Can    an    executor  recover    his    costs, 
dtarges,  and  expenses,  after  he  has  paid  over  the 
tendne  of  the  estate  ?    1  think  they  may  be  recovered 
'tom  the  legatee  to  the  extent  of  the  estate  received 
by  him,  though,  as  the  point  was  not  argued,  I  leave 
>^7m1I  free  to  decide  otherwise  if  the  point  should 


arise  for  decision.      I  am  therefore  of  opinion  that 
thds  appeal  fails. 

Solicitors  for  the  plaintiffs.  Woodcock,  Byland,  db 
Parker^  for  Ttoeedale,  HotiB,  *  Lee$,  Oldham. 

Solicitors  for  the  defendants.  Pitman  db  Sotu,  for 
/.  E.  ds  R.  Whitworth^  Manchester. 


Prom  Chan.  Div.  May  19,  20. 

In  re  Portuguese  Consolidated  Copper  Mines. 
Badman's  and  Bosanquet's  Cases,  (a.) 
Company  -  Sliares  ^Allotment— Directors  -Allotment   hy 

unauthorized    directors  —  Ratifiration   hy    company— 

Comijanies  Art.  1862  ,25  db  2(5  Vict.  c.  81)).  «.  67. 

A.  and  B.  luid  applied  fur  shares  in  a  minin/j  company, 
and  071  October  24  1888,  two  of  Uie  four  directors  of  the 
company  met  and  allotted  sf tares  to  A,  and  B.  and  other 
applicants,  Ike  allotments  so  made  were  invcUid,  the  two 
directors  not  having  authority  to  make  allotments.  Letters 
of  allotmeiit  were,  however,  sent  out,  and  were  received  by 
A.  and  B,  on  October  25.  A.  returned  his  allotment 
letter,  tnii  the  secretary  re/used  to  receive  it  hack,  and  both 
A.  and  B,  immediately  wrote  complaining  of  the  manner 
in  lohich  the  aUotmenJts  had  been  made,  and  asking  to  be 
relieved  fr<m  taking  the  shareSy  but  neither  of  them  expressly 
repudiated  the  shares.  On  October  31  B.  paid  the  allot- 
meat  numey  to  the  com/pan'ifs  bankers  urukr  protest,  as  he 
alleged,  but  there  was  no  evidence  that  any  protest  had 
been  communicated  to  the  company.  On  December  24  the 
company  brought  an  action  against  A.  for  the  allotment 
money  payable  by  him.  On  January  7,  1889,  at  a 
meeting  of  directors,  at  which  two  were  present,  it  was 
resolved  that  certificates  be  sealed  of  the  shares  allotted  to 
A.  and  B.,  and  this  was  accordingly  done  and  notice 
thereof  given  to  A.  and  B.  There  was  no  evidence  that  the 
m/ieting  of  January  7  was  in  any  way  irregular  or  invalid. 
On  January  16,  at  a  meeting  of  all  Hie  four  directors^  ths 
minutes  of  the  prior  meeting  of  January  7  were  signed. 

A.  and  B.  subsequently  applied  to  have  their  names 
removed  from  the  shareholder^  register. 

Held,  (I)  that  the  invalid  allotments  made  to  A.  a/nd  B. 
m  October  24  were  capable  of  being  ratified  by  the  company, 
and  had  been  so  ratified  as  regards  A.  on  December  24, 
when  the  action  to  recovr  the  allotment  money  was  brought 
against  him  by  the  company,  and  had  also  been  so  ratified 
as  regards  both  A.  and  B.  eitJier  on  January  7,  1889,  or  on 
January  16  at  tfie  latest;  (2)  that,  under  the  drcum- 
stances  of  the  case,  and  in  the  absence  of  any  prior  rt^idia- 
tion  of  the  shares  by  A.  or  B.,  the  ratification  had.  been 
made  within  a  reatHmable  time;  and,  consequently,  Hiat 
neither  A,  nor  B.  were  entitled  to  have  their  names 
rejnoved  from  the  register, 

Boitou  v.  Lambert,  37  W.  B,  434,  41  Gh.  D.  295, 
followed. 

Decision  of  Notth,  J.,  affirmed, . 

Appeals  from  North,  J. 

The  Portuguese  Consolidated  Copper  Mines  Co. 
was  registered  on  the  20th  of  October,  1888.  The 
articles  of  association  provided : — 

Clause  (70)  *'The  shares  shall  be  allotted  by  the 
directors  to  such  persons  at  such  times  and  in  such 
manner  as  they  shall  think  proper." 

(75)  *'  The  qualification  of  a  director  shall  be  the 
holding  of  at  least  forty  shares." 

(80)  <*  The  first  directors  shall  be  appointed  by  the 
majority  of  the  subscribers  to  tlie  memorandum  of 
association." 

(a.)  Reported  by  M.  J.  Bi*akb,  Esq.,  Barrister-at- 
Law. 
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(91)  ''The  buamess  of  the  oompany  shall  be 
mftnaged  by  the  directors.*' 

(96)  "  The  directors  shall  hold  meetings  for  the  dis- 
patch of  busmess  at  such  times  and  places,  and  may 
adjoom  and  otherwise  regulate  such  meetings  as  they 
thkik  fit,  and  may  determine  the  quorum  necessary  for 
the  transaction  of  business." 

On  the  22nd  of  October,  at  a  meeting  at  which  the 
seven  subscribers  to  the  memorandum  of  association 
were  present,  it  was  unanimously  resolved  "  tibat  the 
foUowing  gentlemen  be  appointed  directors  of  the 
company :  Xx>rd  Incbiquin,  Oaptain  Bkewis,  Matthew 
Loam,  Richard  Wood,  and  J.  H.  Hoyle  ;  the  latter 
gentleman  will  take  his  seat  after  allotment." 

A  prospectus  dated  October  17,  1888,  and  a  form  of 
application  for  shares  had  been  sent  to  and  received 
by  each  of  the  present  appellants,  Messrs.  Bosanquet 
and  Badman. 

The  prospectus  contained  a  statement  that  the 
*'  share  capital  of  the  company  is  £100,000  in  twenty 
thousand  shares  of  £5  each,  payable  as  follows : — lOa. 
on  application,  £1  lOs.  on  allotment,  and  the  balance, 
as  and  when  required,  in  calls  of  not  more  than  £1 
each  at  intervals  not  less  than  two  months  each.  In 
cases  where  the  number  of  shares  allotted  is  less  than 
the  number  of  shares  applied  for,  the  surplus  paid 
on  deposit  on  such  shares  will  be  credited  towards 
the  amounts  payable  on  allotment.  Should  no 
allotment  be  made,  the  deposits  will  be  returned  in 
fulL" 

The  form  of  application  addressed  to  the  directors 
of  the  company  was  as  follows : — 

"  Gtentlraien,  —  Having  paid  to  the  company's 
bankers  the  sum  of  £  ,  being  a  deposit  of  lOs. 
per  share  on  application,  I  request  you  to  idiot  me 
that  amount  upon  the  terms  of  the  company's  pros- 
pectus ;  and  I  hereby  agree  to  accept  the  same  or  any 
smaller  number  that  may  be  allotted  to  me,  and  to 
pay  the  balance  of  £  per  share,  as  provided  by  the 
said  prospectus." 

On  the  23rd  of  October  Bosanquet  signed  an  appli- 
cation in  the  above  form  for  200  shares,  and  Badman 
for  50  shares.  On  the  24th  of  October  two  of  the 
directors  Captain  Skewis  and  Bichard  Wood,  met, 
and  allotted  to  Bosanquet  and  Badman  the  shares 
they  had  applied  for.  No  allotments  of  shares  to 
the  directors  themselves  were,  however,  then  made, 
but  the  meeting  was  adjourned  to  the  25th  of 
October,  when  the  same  directors  attended  and 
allotted  forty  shares  to  each  of  the  directors. 
Notice  of  the  allotments  were  sent  to  each  of  the 
allottees*  The  meeting  was  further  adjourned  to 
the  26th  of  October,  when  Oaptain  Skewis,  Wood, 
and  Loam  attended  and  passed  a  resolution  confirm- 
ing the  allotments  already  made. 

Badman  had,  when  he  appUed  for  his  shares,  sent 
a  cheque  for  the  money  due  on  application,  but  on 
receiving  the  allotment  letter  he  stopped  the  cheque, 
and  returned  the  allotment  letter,  saying  that  he 
wished  to  be  relieved  from  the  shares  ;  but  he  did  not 
in  terms  repudiate  the  shares  on  the  ground  that  the 
allotment  was  invalidly  made.  The  secretary 
returned  him  the  allotment  letter,  but  he  did  not 
pay  the  allotment  money.  As  regards  Bosanquet, 
he  paid  the  money  payable  on  allotment  of  the 
shares,  as  well  as  the  application  moneys,  but  he 
alleged  that  he  had  paid  the  allotment  money  under 
protest;  there  was,  however,  no  evidence  l^t  any 
protest  had  been  communicated  to  the  company.  He 
also  did  not  repudiate  the  shares  on  the  ground  of 
invalidity  of  allotment,  though  he  compla^ied  that 
the  allotment  was  unfair. 

On  December  24,  1888,  an  action  in  the  name  of 
the  company  was  instituted  against  Badman  to 
recover  the  amount  of  the  application  and  allotment 


moneys  payable  by  him,  and  the  company  obtained 
an  order  for  payment  under  order  14. 

On  January  7,  1889,  at  a  meeting  of  directors  at 
which  two  only  were  present,  it  was  resolved  that 
certificates  of  the  shares  which  had  been  allotted 
should  be  issued,  and  this  was  accordingly  done,  and 
notice  thereof  was  sent  to  the  shareholders.  Bosan- 
quet wrote  in  reply  that  he  did  not  at  present  intend 
to  take  the  shares,  and  was  in  hopes  to  be  soon  in 
a  position  to  compel  the  company  to  return  his 
money. 

On  January  16  another  meeting  of  directors  was 
held,  at  which  Lord  Inchiquin,  Captain  Skewis. 
Loam,  and  Bichard  Wood  were  present,  and  Lord 
Inchiquin,  as  chairman,  signed  the  minutes  of  the 
previous  meeting  of  January  7. 

On  February  18,  1889,  a  petition  for  winding  up 
the  company  was  presented. 

On  March  7,  1889,  at  a  duly  constituted  meeting  of 
directors,  a  resolution  was  passed  confirming  the 
allotments  made  on  the  24th,  25th,  and  26th  of 
October,  1888. 

On  April  2,  1889,  North,  ;j.,  held,  in  Steel^s  case. 
In  re  Portuguese  Consolidated  Copper  Minu^  42  Oh*  D. 
160,  37  W.  B.  Dig.  36,  that  the  allotments  made  in 
October  were  invalid,  notice  of  the  meeting  of  October 
24  not  having  been  given  to  all  the  directors,  and  this 
decision  was  affirmed  by  tiie  Court  of  Appeal  on  May 
31,  1889. 

On  February  10,  1890,  North,  J.,  dismissed  appli- 
cations made  by  Badman  and  Bosanquet  to  have  their 
names  removed  from  the  register  as  holders  of  the 
shares  allotted  to  them  on  the  ground  that  they  had 
withdrawn  their  respective  applications  for  shares 
before  any  valid  resolution  to  allot  the  shares  had 
been  passed  by  the  directors. 

From  this  decision  Bosanquet  and  Badman  now 
appealed. 

Napier  Higgine,  Q,C.,  and  FarweU,  for  the  appellant 
Bosanquet.— ^Banquet's  application  to  take  shares 
was  based  upon  the  terms  set  out  in  the  prospectus 
and  the  articles  of  association.    The  ^prospectus  held 
out  five  persons  by  name  (including  Lord  Inchiquin), 
whom  it  was  proposed  should  be  directors,  and  the 
articles  provided  that  the  shares  should  be  allotted 
by  four  of  these  directors,  and  that  the  quaJifioation 
of  a  director  was  the  holding  of  forty  shares  (articles 
70  and  75).    These  terms  were  a  condition  precedent 
of  the  contract.    But  the  shares  were,  in  fact,  allotted 
to  the  appellant  at  a  meeting,  held  on  the  24th  of 
October,  at  which  only  two  of  the  directors  were 
present,  and  when  not  a  single  share  had,  as  yet,  been 
allotted  to  the  directors.    There  was,  therefore,  in 
fact  no  contract  to  take  shares :  Ernest  v.  NicholU, 
6  W.  B.  24, 6  H.  L.  Cas.  401 ;  and  nothing  capable  of 
ratification,  so  that  Bolton  v.  Lambert,  37  W.  B.  434, 
41  Ch.  D.  295,  does  not  apply.    It  has  been  de- 
cided by  the  Court  of  Appeal  in  In  re  Portuguese 
Consolidated  Copper  Mines,  Steeds  case,  that  the  two 
directors  who  purported  to  allot  the  shares  at  the 
meeting  of  the  24th  of  October,  could  not  validly  do 
so  because  the  meeting  was  not  a  x>roperly  constituted 
meeting;  the  ratification  relied  on  is  a  ratification 
made  by  two  directors,  of  whom  Hoyle  was  one,  but 
he  was  excluded  by  the  terms  of  the  prospectus  from 
taking  part  in  the  allotments,  and  tiierefore  he  was 
not  capable  of  ratifying  the  previous  invalid  allotment. 
The  alleged  ratification  is,  therefore,  itself  invalid.    It 
must  be  shown  that  the  persons  who  ratified  were 
persons  who  at  the  date  of  the  supposed  contract  were 
capable  of  contracting;  the  principle  of  ratification 
depends  on  relation  back  to  that   date,  and   that 
principle  applies  equally  to  both  parties :  Saunderson 
V.  Griffiths,  5  B.  &  0. 909;  Doe  v.  Walters,  10  B.  &  0. 626. 
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The  date  of  the  alleged  ratiflcation  is  the  7ih  of  Maroh , 
1889,  and  the  date  of  Bosanqnet's  application  for 
ihareB  is  the  22nd  of  October,  1888 ;  the  ratification, 
therefore,  was  made  too  late,  for  it  wotdd  have  been 
too  late  to  allot  fire  montlis  after  the  application  : 
Bamtgate  Victoria  Hotel  Co.  ▼.  ManUJhre,  14  W.  B. 
335,  L.  R.  1  Ex.  109;  LyeU  v.  Kennedy,  38  W.  K. 
3d3,  14  App.  Oae.  437.  Again,  ratification  cannot 
be  need  inequitably ;  the  directors  are  not  entitled 
to  put  off  the  ratification  until  shortly  before  the 
company  goes  into  liquidation:  Homer  District  Go, 
T.  Smithy  39  Oh.  D.  546 ;  Mayor  of  Kidderminater 
T.  Hardunck,  22  W.  B.  160,  L.  B.  9  Bx.  13.  Bosan- 
qnet  paid  the  allotment  moneys  under  protest. 

E.  Beaumontt  for  the  appellant  Badman. — ^Badman, 
when  he  receired  the  allotment  letter,  at  once  stopped 
the  cheque  he  had  given,  and  wrote  to  say  he  did 
not  wish  to  take  the  shares;  he  was  not  then,  how- 
ever, aware  of  the  fact  of  the  invalidity  of  the  allot- 
ment, or  he  would  have  then  distincuy  repudiated. 
As  to  the  alleged  ratification,  even  if  the  ratification 
took  plaoe  on  the  24th  of  Deoember,  1888~the  date 
of  the  issue  of  the  writ  by  the  company  against 
Badman—it  was  too  late.  The  value  of  shares  in  a 
company  like  this,  a  mining  company,  fluctuate 
rapidly  in  a  short  period  even,  and  a  delay  of  two 
months  m  making  an  allotment  would  be  inequitable 
to  sn  applicant  for  shares ;  and  if  such  delay  would 
lender  it  inequitable  to  allot,  it  must  be  also  inequit- 
ible  to  confirm  an  invalid  document,  l^e  circum- 
itsnoes  here  preclude  any  supposition  of  a  continuing 
offiar  on  Badman's  part.  [Bowen,  L.  J.,  referred  to 
Haaedom  v.  Oliversony  2  Man.  &  SeL  485].  There  the 
mioerwziter  had  got  all  he  bargained  for^viz.,  the 
premiums — and  the  only  question  was  whetheran  alien 
oonld  take  advantage  of  the  insurance. 

Be  also  referred  to  Math$w*s  case,  3  De  G.  &  Sm.  234. 

CosenB-Hardy,  Q.C.,  and  IF.  BaA:er,  for  the  respondent 
company,  were  csdled  on  to  argue  only  with  regard  to 
the  question  whether  the  ratification  was  made  within 
•  reasonable  time.— There  was  in  fact  no  repudiation 
of  the  shares  by  either  of  the  appellants  until  after 
the  ratification  of  the  contract  The  present  cases 
ue  therefore  distinguishable  from  Bteele'a  case,  because 
Steele  distinotiy  repudiated  the  shares  directiy  he 
received  the  allotment  letter.  The  allotments  were 
oonfirmed  and  ratified  by  the  meetings  hdd  on 
January  7  and  January  16,  and  the  latter  date  is  the 
▼ery  latest  time  at  whidi  the  ratification  can  be 
md.  The  company  did  nothing  to  mislead 
either  Badman  or  Bosanquet  into  the  belief  that  they 
would  not  be  held  to  their  bargain.  Ex  parte  Baily, 
16  W.  B.  1093,  L.  B.  3  Ch.  App.  592,  is  distinguish- 
lUe,  and  the  ratification  is  within  a  reasonable  time. 

Nt^pierHiggine,  Q.  C7.,  in  reply. — Though  at  the  meet- 
ing of  Janu^  16  the  minutes  of  the  meeting  of  Janu- 
ny  7  were  signed  by  Lord  Inohiquin,  there  is  no  evi- 
denoe  that  those  minutes  were  r^  and  confirmed  at 
the  meeting  of  January  16.  IBaker  referred  to  the 
Companies  Act,  1862  (25  &  26  Vict  c.  89),  s.  67.] 

Cotton,  L.J.— There  are  two  appeals  before  us, 
ind  to  a  considerable  extent  the  arguments  are 
ocmmon  to  both,  but  we  must  deal  with  them 
Npsntely  in  considering  the  question  of  ratification. 

The  facts  in  Bosanquet's  case  are  these.  He  applied 
lor  shares  in  the  ordinary  way  (the  terms  of  the 
spplieation  I  shall  refer  to  presently),  and  there  was 
in  sUotment  made  to  him  of  the  shares  he  had  applied 
to.  The  allotment  was  made  at  a  meeting  no  notice 
of  which  had  been  sent  to  one  of  the  directors,  so  that 
ttioiewho  attended  the  meeting  were  notable  to  bind  the 
MXBpsny ;  neverthcdess  they  purpcorted  to  make  a  oon- 
tnet  on  behalf  of  the  company  lUlotting  200  shares  to 


Bosanquet.  The  allotment  was  made  on  the  25th  or 
the  26th  of  October,  and  on  October  31  Bosanquet 
paid  (though  he  said  he  did  so  under  protest)  the 
money  which  was  to  be  paid  by  him  on  allotment. 
After  that  nothing  is  done  practically  until  January 
7,  1889,  when  a  meeting  is  held  at  which  it  was 
resolved  that  the  certificates  of  the  shares  be  sealed 
with  the  seal  of  the  company  and  be  issued  to 
Bosanquet  and  the  other  allottees. 

In  Badman's  case  the  facts  are  that  he  applied  for, 
and  had  shares  allotted  to  him  in  the  same  way,  but 
on  receiving  the  allotment  letter  he  wrote  saying^not 
that  he  had  made  no  contract — but  that  he  wished  to 
be  excused  taking  the  shares,  and  ^he  returned  the 
letter  of  allotment;  this,  however,  the  secretary 
refused  to  receive,  and  sent  him  back  the  returned 
allotment  letter. 

I  will  first  deal  with  the  argument  that  is  conmion 
to  both  cases.  It  was  said  that  according  to  the 
terms  of  the  contract,  and  as  a  part  of  those  terms, 
there  was  that  which  prevented — independentiy  of 
anything  else,  and  even  if  the  board  who  made  the 
contract  had  been  duly  authorized  to  contract  on 
behalf  of  the  company — there  being  any  contract 
which  could^be  enforced;  for  it  was  said  that  accord- 
ing to  the  terms  of  the  prospectus,  and  having  regard 
to  the.  articles,  certain  named  persons  were  to  be 
agents  on  behalf  of  the  company  to  allot  the  shares 
and  to  determine  the  allotments.  But  that  would 
not  be  part  of  the  contract ;  it  might  be  a  ground,  if 
it  could  be  established,  for  setting  aside  tiie  contract 
on  the  ground  that  it  was  wrong  that  that  contract 
should  be  made  by  the  persons  who  made  it  The 
form  of  application  was  relied  on  in  support  of  this 
argument,  and  it  was  as  follows  :^"  Having  paid  to 
the  company's  bankers  the  sum  of  £  ,  being  a 

deposit  of  ton  shillings  per  share  on  application,  I 
request  you  to  allot  me  that  amount  on  the  terms  of 
the  company's  prospectus."  What  do  the  words  "  on 
the  terms  of  the  company's  prospectus  "  mean  ?  Do 
they  mean  on  condition  that  the  allotment  is  made 
by  the  persons  named  in  the  prospectus  and  articles 
as  about  to  make  the  allotment  ?  I  cannot  think  that 
they  mean  that.  I  think  those  words  have  reference 
to  the  torms  as  to  payment,  which  are  to  bind  the 
parties  when  the  contract  is  made,  and  do  not  refer  to 
any  provision  in  the  prospectus  or  articles  as  to  the 
persons  who  are  to  make  the  contract.  The  prospectus 
contains  the  following  torms: — ''Payable  as  follows  : 
10s.  on  application ;  £1  10s.  on  allotment ;  and  the 
balance,  as  and  when  required,  in  cadis  of  not  more 
than  £1  each  at  intervals  of  not  less  than  two  months 
each  " ;  and  further,  *'  in  cases  where  the  number  of 
shares  allotted  is  less  than  the  number  of  shares 
applied  for,  the  surplus  paid  on  deposit  on  such  shares 
will  be  credited  towards  the  amounts  payable  on 
allotment.  Should  no  allotment  be  made  the  de- 
posits will  be  returned  in  f  ulL"  In  my  opinion  those 
are  the  terms  on  whidi  the  application  is  made,  and 
it  is  not  contonded  that  anything  has  been  done  with 
reference  to  those  torms  which  prevents  this  contract 
to  take  shares  being  enforced  against  either  of  tiiese 
applicants. 

Then  it  was  urged  that  the  Oourt  of  Appeal  has 
already  decided  that  the  board  which  purported  to 
make  tiie  allotments  was  so  constituted  that  it  could 
not  validly  make  the  contract  on  behalf  of  the  com* 
pany,  because  no  notice  of  the  meeting  had  been  sent 
to  one  of  the  directors,  although  if  that  had  been 
done  there  would  have  been  a  suflGioient  number  of 
directors,  as  no  quorum  of  directors  had  been  fixed  by 
the  articles.  And  it  was  said  that,  as  there  was  no 
contract  by  persons  authorized  on  behalf  of  the  com- 
pany, there  could  be  no  ratification  except  by  the  per- 
sons who  could  have  originally  made  the  oontraot— 


28 


THE  WEEKLY  REPORTER.    [nov.8,i8oo.]   Vol.  XXXIX. 


CouBT  OF  Appeal. 


In  be  Pobttjgubse  Consolidated  Coppeb  Mikes. 


COTTET  OF  ^TTJLAJ^. 


i.e.,  the  contract  of  tkllotiufcut.  That  I  think  b  a 
fallacioas  argument;  but  looking  at  the  facts  of  the 
case — at  least  as  regards  Mr.  Bosanquet — I  do  not 
think  it  need  be  considered.  The  contract  of  allot- 
ment and  the  ratification  of  it  are  distinct  matters. 
There  is  a  contract  purporting  to  be  a  contract  of  the 
company,  and  purporting  to  be  made  on  behalf  of  the 
company,  and  although  the  Court  of  Appeal  has  held 
that  the  persons  who  purported  to  make  the  contract 
of  allotment  had  no  power  to  bind  the  company,  yet 
as  regards  ratification  any  persons  who  were  autho- 
rized on  behalf  of  the  company  to  ratify  can  do  so, 
even  though  they  were  not  the  persons  originally 
authorized  to  enter  into  the  contract.  The  argument 
really  depends  on  the  fallacy  of  considering  the  con- 
tract as  one  made,  not  by  or  on  behalf  of  the  company, 
but  by  the  individual  directors  who  purported  either 
to  allot,  or  who  afterwards  confirmed  that  allotment. 
The  contract  is  the  contract  of  the  company,  and  1 
know  of  no  rule  which  compels  the  court  to  hold  that 
the  confirmation  of  the  contract  may  not  be  made  by 
those  who  have  authority  on  behalf  of  the  company 
to  confirm  the  contract.  In  this  case  the  directors 
have  full  power  to  do  everything  on  behalf  of  the 
company  except  what  is  specially  reserved  to  be  done 
by  the  company  acting  in  general  meeting;  and  in 
my  opinion,  therefore,  it  is  not  necessary  to  show  that 
those  who  confirmed  this  contract— for  it  purports  to 
be  a  contract  made  on  behalf  of  the  company — were 
the  persons  who  were  nominated  as  l^e  persons  to 
allot  the  shares. 

Then  the  question  arises  as  to  what  ratification 
there  was,  and  whether  that  ratification  has  been 
made  within  a  reasonable  time.    I  will  take  Badman's 
case  first.    He  never  in  fact  repudiated  the  shares, 
and  on  the  2^th  of  December  an  action  was  brought 
against  him  in  the  name  of  the  company  to  enforce 
payment  of  the  moneys  which  he  ought  to  have  paid 
both  on  application  and  on  allotment;  for  though  he 
had  sent  a  cheque  for  the  money  payable  on  applica- 
tion   for  the  snares,  he  had  stopped  that  ^eque. 
That  action,  therefore — which  we  must  assume  to 
have  been  properly  brought  on  behalf  of  the  company 
— was  an  assertion  by  the  company  that  they  held 
Badman  to  his  bargain,  and  it  was  an  election  by  the 
company — if  up  to  that  time  they  were  not  bound  by 
the  unauthorized  act  of  those  who  purported  to  act 
as  their  agents— to  adopt  that  unauthorized  act  as  a 
contract  made  by  persons  whom  they  authorized,  and 
whose  action  they  ratified  and  confirmed.    The  rati- 
fication, therefore,  in  Badman's  case  must  be  taken  to 
have  been  made  on  the  24th  of  December,  and  that,  in 
my  opinion,  was  not  an  unreasonable  time.     There 
had  been  no  previous  declaration  by  Badman  that  he 
repudiated  being  bound ;   there  had  been  only  an 
appeal  ctd  misericordiam  by  him  to  the  directors,  say- 
ing in  effect,  '*  I  cannot  pay,  I  ask  you  kindly  to 
allow  me  to  be  relieved  from  the  shares,  and  not  to 
enforce  your  claims   against   me."      The  company 
treated  mm  as  being  entitled  to  these  shares  and  as 
being  a  shareholder ;  and  although  it  is  true  that  in 
a  company  like  this,  shares  do  fluctuate  considerably 
as  regards  their  value  and  prospects,  yet  I  cannot 
think  that  at  that  time  there  existed  any  sufficient 
reason  for  holding  that  it  was  inequitable  for  the 
company,  as  against  Badman,  to  ratify  that  which 
had  been  purported  to  be  done  by  an  insufficient 
number  of  directors,  so  as  to  bind  him  by  it. 

Then  as  to  Bosanquet.  He  had  paid  the  money 
payable  on  allotment,  and  although  it  is  said  he  paid 
It  under  protest,  that  cannot  be  regarded.  There  is 
no  evidence  as  to  whom  the  alleged  protest  was 
made ;  the  only  evidence  is  that  when  he  paid  the 
£150  to  the  bankers  on  allotment,  he  wrote  on  the 
letter    of   allotment    *'paid  under   protest."     The 


bankers  were  not  agents  to  receive  on  behalf  of  the 
company  any  notice  of  protest,  and  therefore  that 
cannot  be  regarded.     In   his  evidence,  no  doabt» 
Bosanquet  does  state  that  he  hoped  to  get  further 
evidence  and  then  to  get  off  his  liability ;  but  he  did 
not  even  then  state  that  he  considered  the  allotment 
was  bad;  he  only  said  it  vww  very  unfair,  whidi  I 
think  meant  that  he  considered  that  the  directors  had 
allotted  hastily,  and  that  he  hoped  to  find  out  sonae 
reason,  in  consequence  of  what  he  considered  their 
hasty  and  unfair  conduct,  for  getting  off  the  oon- 
tract  he  had  entered  into.      The  next  thing  that 
occurs  is  on   the  7th  of  January,  when  a  resoln- 
tion  was  passed  that  the  certificates  of  the  shares 
should  be  sealed  and  sent  to  him,  and  they  were 
sent  to  him  on  the  following  day.    Then  he  sends 
an  answer  that  he  does  not  at  present  intend  to 
take  the   shares.     That  I  think,  however,    is  not 
material  as  regards  the  point  I  am  now  dealing  with 
— the  point  as  to  ratification— because  the  certificates 
had  b^  already  sealed  and  a  resolution  passed  at  a 
meeting  of    directors,  which    v^as    entered    in    the 
minute  book.    Section  67  has  a  bearing  upon  this  :— 
[His  lordship  read  the  section,  and  continued: — ] 
We  have  no  evidence  at  all  as  to  the  drcumstanoes 
uuder  which  this  meeting  was  held.     There  is  no 
evidence  in  this  case,  such  as  there  was  in  Steeje^i 
case,  that  there  had  been  no  notice  of  the  meeting 
sent  to  tiiose  directors  who  were  not  present  at  it, 
and  I  think  that  we  are  boimdby  this  section  to  hold, 
in  the  absence  of  any  evidence  to  the  contrary,  that 
the  meeting  was  duly  held  and  convened,  and,  if  so, 
notice  must  have  been  sent  to  all  the  directors,  and 
then  those  who  were  at  the  meeting  would  be  in  a 
position  to  act  for,  and  on  behalf  of,  the  company,  as 
there  was  nolquorum  required  by  the  articles.    There- 
fore, as  early  as  the  7th  of  January  there  is,  I  think, 
a  ratification  by  the  company  of  the  act  of  their 
invalid  body  of  directors,  treating  Bosanquet  as  the 
holder  of  these  shares.    But,  at  all  events,  at  a  little 
later  date— viz.,  the  16th  of  January— there  was  a 
meeting  held  of  all  the  four  directors,  who,  it  is  said 
by  Mr.  Higgins,  coxdd  alone  ratify,  on  behalf  of  the 
company,  the  previous  allotment ;  and  Lord  Inchi- 
quin,  as  chairman  of  the  meeting  held  on  the  16tii  of 
January,  signed  the  minutes  of  the  previous  meeting 
of  the  7th  of  January.    It  is  true  that  in  the  minutes 
of  the  meeting  of  the  16th  of  January  there  is  nothing 
said  about   the  minutes  of  the  preceding  meeting 
having  been  read  and  confirmed,  but  we  know  that 
in  the  ordinary  and  regular  course  of  business,  at 
meeticgs  of  this  kind,  the  minutes  of  a  previous 
meeting  are  not  signed  until  they  have  been  read, 
and  that  then  they  are  signed  for  the  purpose  of 
confirming  thein.    The  minutes  of  the  meeting  of  the 
16th  of  January,  therefore,  show  that  all  the  direc- 
tors recognized  and  adopted  the  contract  with  Bosan- 
quet, and  that  if  it  had  not  been  already  ratified  by 
the  meeting  of  the  7th  of  January,  it  was,  at  latest, 
ratified  and  made  effsctual  by  the  signature  giyen  on 
the  16th  of  January  by  the  direction  of  a  meeting  of 
all  the  directors.    On  the  16th  of  January,  therefore, 
at  the  latest,  there  was  an  effectual  ratification  and 
adoption  of  the  contract  piLrporting  to  have  been 
made  on  behalf  of  the  company  by  those  who  acted 
in  October ;  or,  to  put  it  in  another  way,  there  was 
then,  at  latest,  an  election  by  the  company  to  be 
bound  by  the  act  of  those  who  had  acted  on  the  24th 
and  25th  of  October. 

Then,  is  that  too  late  ?  It  is  said  there  had  been  a 
considerable  alteration  in  the  position  and  prospects 
of  this  company  between  the  24th  of  October  and  the 
16th  of  January.  In  my  opinion  that  has  not  been 
satisfactorily  estabUshed.  1  do  not  think  that  what 
Mr.  Higgins  has  referred  to  establishes  it,  and  in  any 
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cue  it  WM  a  matter  whidh  ought  to  have  been 
broagfat  forward  pointedly,  in  such  a  way  that  those 
who  represent  the  oompany  oould  have  met  it  by 
ihowmg  that  there  was  no  such  substantial  alteration 
in  tiie  state  of  the  oomp%ny  between  the  24th  of 
October  and  the  16th  of  January  as  to  make  it  in- 
equitable to  ratify  on  the  latter  date,  the  previous  act 
of  those  who  were  not  authorized  to  act  so  as  to  bind 
the  company. 

In  my  opinion,  therefore,  though  8teeU*8  case  does 
show  that  the  allotment  made  in  October  did  not 
amoant  to  a  contract  so  as  to  bind  the  oompany, 
yet  the  case  of  BoUon  v.  Lambert  is  an  authority 
for  holding  that  the  ratification  shoxdd  relate  back, 
and  that  there  has  been  an  effectual  ratification  so  as 
to  bind  both  Bosanqnet  and  Badman.  The  appeal, 
therefore,  fails. 

LiNDLST,  L.  J. — I  am  of  the  same  opinion.  I  think 
tius  case  is  governed,  when  the  facts  are  understood, 
by  the  case  of  BoUon  v.  Latnbert. 

It  is  said,  first  of  all,  that  the  allotment  which  was 
m  fact  made  on  the  24th  of  October,  1888,  in  response 
to  an  application  in  the  ordinary  form  for  shares,  was 
altogether  a  nullity.  If  it  was  altogether  a  nullity, 
it  was  void,  as  distinguished  from  voidable.  It  is 
Mid  to  have  been  a  nuUity  on  two  erounds,  first,  be- 
oaiue  the  real  contract  between  ^e  parties  was  a 
personal  contract — i.e.,  that  the  allotment  (if  any) 
ihoQld  be  made  by  the  gentlemen  whose  names  are 
oDthe  prospectus.  I  cannot  take  that  view  of  the 
eontraot ;  it  is  a  forced  and  unbusinese-like  view,  and, 
hamg  regard  to  the  articles  which  refer  to  the 
directors,  I  oannot  say  that  it  is  the  true  view.  It  is, 
in  my  opinion,  no  part  of  the  contract  that  the  allot- 
ment (if  any)  should  be  made  by  some  directors  as 
dietinguished  from  others.  Secondly,  it  ia  said  that 
the  fact  that  the  contract  was  made  by  persons  with- 
oat  authority  makes  it  void.  That  pdnt  is  covered 
by  authority,  it  was  the  very  point  urged  in  Bolton 
▼.  Lambert,  but  the  Oourt  of  Appeal  repudiated 
it,  and  held  that  the  contract  was  only  voidable 
tt  the  option  of  the  principal,  that  the  principal  at 
his  option  oould  ttther  avoid  it  or  oould  elect  to  up- 
hold it. 

Now,  one  ia  struok  by  the  fact,  that  there  is  in  the 
present  case  no  sign,  from  the  beginning  to  the  end, 
of  anything  like  an  election  by  the  company  to  avoid 
tike  aUotmant,  or  to  disavow  the  act  of  those  who 
purported  to  be  their  agents.  The  company  never 
take  that  Ime ;  on  the  contrary,  everything  they  do 
is  oonsistant,  and  consistent  only,  vrith  the  view  that 
they  ratified  and  upheld  the  act  of  those  agents. 

It  has  been  said  that  there  was  no  valid  ratification, 
because,  inasmuch  as  the  directors  who  ratified  could 
not  have  allotted,  the  company  were  not  bouod  by 
laoh  ratification.  That  appears  to  me  to  be  a  fallacy. 
Of  oourse  a  pzinoipal  cannot  by  his  agent  ratify  some- 
thing whioh  he  oould  not  do  originaUy,  but  it  is  not 
Nond  law  to  say  that  a  principal  cannot  ratify  by  an 
igent  something  which  he  oould  originally  have 
onployed  another  agent  to  do  and  which  has  been 
done. 

The  remaining  point — ^viz.,  as  to  whether  ratification 
vu  within  a  reasonable  time^is  a  more  difficult  one. 
There  was  oertainly  no  repudiation,  and  that  is  im- 
portant. In  Badman's  case  there  was  certainly 
Bothiiig  like  repudiation  of  the  contract  by  him.  He 
«id  he  would  "  rather  be  off  it,"  but  the  compariy 
voold  not  let  him  ofi^  and  the  bringing  of  the  action 
igsiDst  him  for  the  money,  on  ihe  24th  of  Deoember, 
iissdear  an  election  to  abide  by  the  allotment  as 

nythmg  can  possibly  be.     It  was  urged  by  Mr. 

Beaomoot  that  it  was  too  late  for  the  company  then 

tossy  that  the  allotment  had  been  made;  but  the 


case  is  not  like  the  cases  cited  in  which  there  had  been 
an  application  followed  by  the  lapse  of  four  or  five 
months,  and  then  an  idlotment.  It  is  nothing  of  that 
kind,  and  it  appears  to  me  this  argument  is  utterly 
untenable. 

Bosanquet's  case  is  a  little  better,  but  here  again 
one  must  examine  closely  what  passed.  Bosanquet 
oertainly  never  repudiated  what  was  done  uatil 
February  16,  1889,  even  if  he  did  so  then,  as  to  which 
I  will  say  something  presently.  His  letter  of  October 
26,  1888,  was  not  a  repudiation,  but  merely  a  com- 
plaint Then  between  that  date  and  January  16 
there  was  this  very  important  matter.  It  seems  that 
the  company — who  had  got  his  money,  because  he  had 
paid  his  £300  to  the  bankers— he  says  he  paid  it 
under  protest,  but  that  protest  is  not  brought  home 
to  the  company  at  all— put  their  seal  to  his  certificate, 
and  the  secretary  wrote  to  him  that  he  could  have 
the  certificate  in  exchange  for  his  letter  of  aliotment» 
but  he  would  not  have  it.  What  is  that  but  a  dear, 
distinct,  unequivocal  act  by  the  company  in  conformity 
with  what  they  had  done,  as  adopting  the  allotment 
as  a  valid  contract  F  It  appears  to  me  that  after  that  it 
would  have  been  useless  for  the  company  to  say  that 
it  was  competent  for  them  to  repudiate  the  acts  of 
their  so-called  agents  or  improperly  appointed 
agents.    They  could  not  have  done  it. 

But  the  case  does  not  quite  rest  there,  because 
after  some  further  correspondence  there  is  on  January 
the  7th  a  formal  resolution  adopting  in  terms  what 
had  been  done,  not  only  in  Bosanquet's  case  but  in  all 
the  other  oases.  Though  I  thought  at  first  it  was  a 
little  unfair,  I  have  come  to  the  conclusion,  having 
regard  to  the  fact  of  ihe  sealing  of  the  certificates 
and  the  offaring  of  them  to  Bosanquet,  that  it  was 
then  neither  too  late  nor  unfair  for  the  company  to 
ratify  what  had  been  done.  It  appears  to  me,  there- 
fore, that  Bosanquet  fails  to  make  out  that  there  is 
a  defect  in  this  ratification. 

It  comes,  therefore,  to  this,  that  there  was  an 
allotment,  in  fact,  by  agents  who  had  no  authority, 
but  whose  authority  never  was  repudiated  by  the 
appellants,  and  which  authority  has  always  been 
acted  on  by  the  principal  from  first  to  last. 

The  appeal,  therefore,  must  be  dismissed. 

BowXN,  L  J.— I  also  think  that  this  appeal  must 
fail.  Tne  first  point  which  Mr.  Higgins  raised  is 
one  the  answer  to  which  depeuds  on  the  true  con- 
struction of  the  contract.  It  is  a  question  of  con- 
struction. It  was  said  that  it  was  a  condition  of 
this  contract  that  the  shares  should  only  be  allotted 
by  designated  persons,  persons  who  were  indicated 
iu  the  prospectus  as  the  agents  of  the  company  to 
allot.  It  is  not  open  to  the  appellant  on  this  appeal 
to  take  the  Bpecifio  ground  of  misrepresentation,  be- 
cause that  was  not  taken  in  the  oourt  below,  and  the 
proceeding  has  not  been  so  shaped.  But  I  agree 
that  it  does  not  follow  necessarily  that  facts  amount- 
ing to  a  misrepresentation  may  not  give  rise  to  re- 
lief upon  another  ground;  and  if  Mr.  Higgins 
could  uiow  that  the  true  construction  of  this  contract 
was  that  the  shares  were  only  to  be  allotted  by 
designated  persons,  then,  no  doubt,  he  would  be  en- 
titled to  say,  if  the  designated  persons  had  not 
aUotted  the  shares,  that  there  had  been  a  failure  of  a 
condition  precedent  or  a  warranty.  If  the  contract 
was  one  of  that  kind,  it  would  be  in  some  sense  a 
personed  contract;  not  in  the  sense  that  the  con- 
tinuing personality  of  the  party  contracted  with,  was 
of  the  essence  of  the  contract,  but  in  the  sense  that 
the  personality  of  the  agent  of  the  party  contracted 
with,  was  of  the  essenoe  of  the  contract.  It  would  be 
a  peculiar  kind  of  contract  I  do  not  know  that  I 
can  call  to  mind  for  the  moment  any  contract  which 
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would  be  an  illastratioii  of  the  dootrine ;  but»  never- 
theless, as  persons  may  in  a  free  country  contract  on 
what  terms  they  please,  one  can  conceive  in  theory 
that  there  might  be  a  contract  of  which  it  was  a 
condition  that  the  agent  of  one  of  the  parties,  and 
the  ouly  agent  to  act,  should  be  a  designated  person 

But  is  that  what  this  contract  of  allotibent  comes 
to  ?  It  certaiuly  can  only  be  held  to  be  such  a  con- 
tract if  the  words,  ''upon  the  terms  of  the  pros- 
pectus," used  in  the  letter  of  application,  are  r^  in 
the  sense  in  which  Mr.  Higgins  asked  us  to  read 
them.  I  think  that  is  not  the  right  construction  to 
put  upon  them.  I  do  not  think  that  those  words 
mean  that  the  applicant  only  agrees  to  contract  on 
the  condition  that  tiie  shares  are  to  be  allotted  by 
the  psftioular  agents  held  out  in  the  prospectus,  but 
I  think  that  they  mean  that  he  agrees  that  if  the  con- 
tract of  allotmentis  made,  the  obligations  of  the  parties 
under  the  contract  shall  be  consistent  with  the  terms 
of  the  prospectus.  Therefore,  that  objection  fails.  If 
it  had  been  a  good  objection,  I  agree  that  it  would 
have  gone  to  the  root  of  the  case. 

But  then  Mr.  Higgins  also  says,  assuming  this 
was  a  contract  of  allotment  made  in  the  first  in- 
stance by  persons  who  were  not  the  lawfully  authorized 
agents  of  the  company — who  had  no  authority  to 
bind  the  oompaoy — ^that  the  allotment  was  therefore 
in  the  first  instance  irregular  and  invalid,  and  that 
there  was  no  allotment  at  all ;  and,  further,  he  says 
that  this  is  a  case  in  which  either  there  could  be  no 
ratification,  or  that  there  were  at  all  events  matters 
which  prevented  the  company  setting  up  ratifica- 
tion. 

Now,  I  agree  that  as  this  is  an  act  done  raofessedly 
on  behalf  of  the  company  by  persons  who  bad  not  in 
fact  authority  to  act  as  agents  of  the  company,  it 
does  require  ratification  by  the  company  to  make 
the  act  a  good  one.  aod  to  make  it  bin^g ;  and  I 
also  think  a  ratification  by  the  company  must  occur 
within  a  reasonable  time.  I  think  that  the  principle 
upon  which  that  is  good  law  is— not  as  an  election  not 
to  avoid  the  contract,  because  original  contract,  from 
my  point  of  view,  there  was  none,  there  being  no 
authorized  agents  to  make  it— but  an  election  to  con- 
firm the  act  whidi  purported  originally  to  be  done  by 
the  authority  of  the  company,  although  it  was  not  so 
in  fact,  and,  being  an  election,  it  must  take  place 
within  a  reasonable  time,  and  the  standard  of 
reasonableness  must  depend  upon  the  droumstances 
of  each  case.  I  do  not  think  it  requires  authority  to 
make  that  dear.  If  authority  were  wanted,  Baiiey*s 
Que  would  supply  it ;  and  I  think  also  that  among 
the  droumstances  of  the  case  almost  the  most 
important  is  the  diaraoter  of  the  parties  between 
whom  the  question  arises.  Ithinktmit  the  question 
of  reasonableness  may  diffor  if  the  subject-matter  of 
discussion  arises  as  between  two  contractisg 
parties  or  as  between  a  prindpal  and  his  own  agent. 

With  regard  to  the  reasonableness  of  the  time 
during  which  the  ratification  may  take  place,  the 
strongest  way  of  putting  the  argument  on  behalf  of 
the  appellants  was  that  the  act,  m  order  to  be  bind- 
ing, must  be  ratified  within  ttie  period  during  which 
the  original  act  could  lawfully  itmdf  have  been  done, 
and  for  that  proposition  no  doubt  ordinary  cases 
like  Bird  v.  Braum,  4  Ex.  786,  and  Lord  Audley's 
case,  Oro.  Eb'z.  561,  might  be  relied  on;  and 
it  was  argued  that  two  months  was  much  too  long 
a  time  within  which  to  keep  open  the  question  of 
allotment,  and  the  case  of  BarmgaU  Hotel  Co,  v. 
Montefiore  was  instanced,  where  it  was  hdd  that  after 
four  or  five  months  a  person  had  a  right  to  treat  the 
matter  as  if  an  acceptance  by  the  company  had  not 
been  given,  or  indeed  dedined.  But  tibe  fallacy  of 
the  argument,  as  it  seems  to  me,  lies  in  this,  that 


there  is  no  hard  and  fast  line  of  two  months  in  any 
case ;  the  measure  of  the  reasonableness  of  the  time 
entirely  depends  on  the  circumstances  of  the  ease. 
You  cannot  take  a  hypothetical  case,  where  on  the 
hypothesis  nothing  has  been  done  after  an  offer 
made,  and  all  the  parties  have  continued  silent  lor 
two  or  three  months,  and  assuming  in  that  hypo- 
thetical case  that  two  or  three  months  would  have 
been  too  long  to  wait  to  ratify,  then  apply  that 
standard  to  a  case  where  the  circumstances  are 
totally  difiESareut,  as  is  the  present  case.  This  is  not 
the  case  of  an  oflSsr,  with  mlence  following  upon  the 
offor  for  some  time.  It  is  true  it  is  a  case  where 
there  has  been  no  valid  allotment,  but  the  parties 
have  been  acting  together  from  first  to  last,  or  for 
some  time  at  least,  upon  the  faith  that  there  bad 
been  an  allotment ;  and  although  the  parties  are  at 
arm's  length,  and.  there  has  been  a  controversy,  yet 
the  facts  differ  totally  from  the  case  of  what  I  call 
silence,  in  which  two  months  or  three  months  might 
be  a  time  beyond  ^hich  the  court  would  not  consider 
the  offer  to  be  open,  because  primd  faeie,  of  course, 
an  offer  made  is  a  continuing  offer  until  such  time 
as  is  indicated,  either  by  the  parties  or  by  reason,  for 
closing  witii  it  or  refusing  it.  It  must  be  a  question 
of  fact  in  each  case  what  the  reasonable  limit  is. 
Mere  time  is  nothing,  except  with  reference  to  the 
circumstances. 

Now,  can  it  be  said  that  the  droumstances,  with 
regard  to  dther  Boeanquet  or  Badman,  dosed  the 
matter  before  the  time  at  which  the  company's  ratifi- 
cation is  to  be  assumed  to  have  taken  place.  In 
Badman's  case  I  think  that  the  ratification  was  dear 
on  December  24.  The  action  was  brought  by  the 
authority  of  the  company  on  that  day.  It  oannot  be 
denied  that  the  requisite  ratification  must  be  a  ratifi- 
cation by  the  company  or  its  appointed  agents,  or 
agents  wno  have  authority  to  ratify ;  and  an  action 
brought  by  the  authority  of  the  company  is  the 
fairest  and  most  open  indication  of  an  election  to 
treat  that  whidi  is  no  contract  as  if  it  had  been 
ah  initio  a  contract,  and  to  give  it  vitality  as  from 
the  first.  There  has  been  no  repudiation,  and  the 
droumstances  which  have  been  pointed  out  by  my 
learned  brethren  prevent  the  court  from  heading 
that  the  time  was  too  long. 

We  certainly  have  no  materials  from  which  we  can 
safely  come  to  the  condusion  that  there  had  been 
such  an  alteration  in  the  prosx)ects  of  the  company  as 
rendered  it  unfair  that  wnat  had  been  assumed  to  be 
in  the  first  instance  good  between  the  parties,  could 
not  be  made  good  by  a  subsequent  option  or  deotion 
on  December  24. 

As  to  Bosanquet's  case,  I  take  it  that  the  real  rati- 
fication was  dther  on  January  7  or  on  January  16.  I 
desire  to  reserve  the  point  as  to  whether  what  took 

axiQ  on  January  7  was  not  in  itsdf  valid.  I  do  not 
pute  it,  because  it  is  not  necessary  to  do  so,  but  I 
should  not  hke  to  say  that  it  was  invalid  if  it  stood 
alone.  It  was,  however,  in  any  event  made  good  bv 
what  took  place  on  January  16,  for  the  reasons  whioo 
Ck>tton,  L  J.,  has  given. 

I  only  wish,  further,  to  say  that,  even  if  there  had 
been  no  ratification  till  March — the  date  at  which  the 
ratification  is  assumed,  in  the  court  bdow,  to  have 
occurred — I  still  would,  even  in  that  case,  doubt 
whether,  under  these  particular  droumstances — and 
it  is  a  questio|i  of  droumstances— the  ratification  had 
then  come  too  lato. 

Then  it  was  further  ingeniously  argued  by  Mr. 
Higgins  and  Mr.  Farwell  that  the  ratification  when 
it  was  made  was  not  made  by  persons  who  could  have 
done  the  original  act.  There  is  a  fallacy  in  that 
argument.  The  ratification,  when  made,  was  made 
by  the  company,  not  by  the  agents  of  the  company. 
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It  wss  through  the  agents  of  the  company  and  by 
means  of  the  agents  of  the  company,  but  the  act 
itself  was  the  act  of  the  company  if  it  was  a  good 
set  in  law,  and  the  moment  you  resolTC  the  argument 
into  its  dements,  that  moment  you  see  where  the 
fallacy  hirks.  In  order  to  mi^e  the  argument  good  it 
requires  to  be  said  that  the  act  of  ratification  was  the 
act  of  the  agent,  and  not  the  act  of  the  principal  by 
his  agent.  Once  observe  that  it  is  the  act  of  the 
principal  by  his  agent,  and  then  the  argument  fails. 
milesB,  indeed,  it  can  be  said  that  it  is  a  principle  of 
law  that  a  person  cannot  ratify  an  act  done 
without  authority,  although  professing  to  be  done 
on  his  behalf,  except  by  an  agent  dothed  with 
the  same  measure  of  authority  as  would  have 
been  required  to  do  the  original  act.  But  there 
is  no  such  law.  It  is  only  necessary  to  see 
whether  the  agent  is  dothed  with  authority  to  do 
that  act,  not  whether  he  would  have  been  clothed 
with  authority  to  do  some  other  act ;  and  the  only 
act  which  we  have  to  consider  in  the  last  instance 
being  an  act  of  ratification,  the  question  we  have  to 
ask  is.  whether  the  person  who  purported  to  ratify  on 
behalf  of  the  company  had  really  authority  to  do  it 
The  validity  of  his  ratification  does  not  depend  upon 
any  supposed  authority  in  the  original  agent.  That 
is  not  the  basis  of  the  law  of  ratification,  because 
supposed  authority  in  the  original  agent  there  is 
none. 

These  last  observations  do  not  apply,  it  is  true,  to 
the  ratification  in  Badman's  case,  because  there  the 
ratification  was  by  reason  of  the  action  which  the 
company  brought  oy  properly  authorized  agents ;  at 
least,  they  do  not  apply  so  obviously  to  it,  but  they 
applv  to  the  argument  used  as  to  the  constitution  of 
the  board  which  ultimatdy  ratified  what  had  been 
originally  done. 

I  think  the  appeal  fails,  with  the  usual  result. 

Appeal  dtsmisaecU 

Sdidtors  for  Badman,  Munns  ds  Longden, 

Sdidtors  for  Bosanquet,  Stretton,  Hilliard,  Dale,  db 
StwrfMtim 
Sdidtors  for  the  company,  Burn  ds  Berridge, 


Wify  <9^ourt  of  3u0t(ce. 


Chan.  Div.  \ 
Kay,  J.     ; 


Aug.  7,  1890. 

In  re  Fosteb. 
Lloyd   v.  Gabb.  (a.) 

Apportumment  —  Tetiant  for  life  and  remaindermen — 
Trusi  fund — JVul — Itisufficient  assets, 

A  trust  fund  being  insufficient  to  pay  the  arrears  of 
VKome  and  the  corpus  infull^ 

Hdd,  that  the  total  amount  of  income  and  capital 
admlly  received  in  respect  of  the  trust  estate  must  he 
^vided  hUween  the  tenant  for  life  and  the  remaindermen 
in  the  proportion  •  of  the  two  sums  which  they  would  have 
ntpeetively  received  if  the  fund  had  been  sufficient  to  pay 
them  in  full;  the  tenant  for  life  giving  credit  for  the 
amoiHit  of  income  actually  received  by  her. 

Adjourned  summons. 

The  trustees  of  the  residuary  personal  estate  of  a 
testator  in  1845  invested  £7,535,  portion  of  the  trust 
eiUte,  upon  mortgage  of  freehold  premises;   and 

(a.)  Beported  by  James  H.  Bakewell,  Esq ,  Bar- 
rister-at-Law. 


interest  at  five  per  cent  was  reserved  by  the  mortgage. 
In  1862,  the  mterest  bdng  in  arrear,  the  trustees 
entered  into  possession  of  the  mortgaged  property, 
and  remained  in  possession  until  the  death  of  Sarah 
Foster,  the  tenant  for  life  of  the  residuary  estate,  in 
1888.  Sarah  Foster  received  the  whole  of  the  net 
rents  and  profits  of  the  property  while  the  trostees 
were  in  possession;  but  in  two  years  only  did  the 
rents  and  profits  exceed  the  amount  of  interest  pay- 
able under  the  mortgage,  and  in  other  years  they  fell 
below  that  amount.  The  property  was  sold  after 
the  death  of  Sarah  Foster,  and  reaUzed  only  £7,005 
and  the  executors  of  her  will  claimed  £376  on  account 
of  arrears  of  income  due  to  her  as  tenant  for  life. 

The  trustee  accordingly  took  out  this  summons, 
asking  that  it  might  be  determined  whether  any  and 
what  portion  of  Sie  sum  of  £7,005  ought  to  be  paid 
to  the  executors  of  Sarah  Foster,  and,  if  any  portion 
was  payable,  upon  what  basis  it  ought  to  be  calculated 
and  ascertained. 

Howard,  for  the  summons. 

G.  Henderson,  for  the  redduary  legatees  in  re- 
mainder, referred  to  in  re  Moore,  Moore  v.  Johmon, 
33  W.  B.  447. 

BenshaWf  Q.C.,  and  Farwell,  for  the  executors  of  the 
tenant  for  life, — The  fund  should  be  apportioned 
between  the  remaindermen  and  the  tenant  for  life 
according  to  thdr  respective  losses  :  Cox  v.  Cox,  17 
W.  B.  790,  L.  R.  8  Eq  343 ;  In  re  Tinkler's  Estate, 
L.  B.  20  Eq.  456,  24  W.  B.  Dig.  310 ;  Maclaren  v. 
Stainton,  L.  B.  11  Eq,  382,  19  W.  B.  Ch.  Dig.  2 ;  In  re 
Hohson,  Walker  v.  Appach,  34  W.  E.  70. 

Kay,  J.,  made  the  following  order:— Treat  the 
capital  moneys  which  have  been  produced  by  the  sale 
and  paid,  and  all  moneys  recdved  by  the  tenant  for 
life,  as  a  fund  recovered  by  the  mortgagees.  Add 
these  sums  together  and  divide  the  total  sum  in  the 
following  way : — 

Estimate  how  much  the  tenant  for  life  would  have 
received  if  the  mortgage  interest  had  been  reg^ularly 
pdd,  deducting  income  tax.  Then  take  the  capital 
sum  to  whidi  the  remaindermen  would  be  entitled  on 
the  suppodtion  that  the  capital  of  the  mortgage  debt 
had  been  fully  pdd.  Then  divide  the  total  sum 
recovered,  ascertained  as  above  directed,  between  the 
representatives  of  the  tenant  for  life  and  the  remain- 
dermen in  the  proportion  of  these  two  sums,  which 
they  ought  to  have  respectivdy  repdved;  and  in 
making  that  dividon  let  the  representatives  of  the 
tenant  for  life  give  credit  for  wh^t  she  actually 
recdved.  And  if  the  sale  did  not  take  place  until  a 
little  while  after  the  death  of  the  tenant  for  life,  then 
credit  the  remaindermen  with  interest  during  that 
time.  They  ought  to  receive  the  full  amount  of  the 
corpus  with  interest  from  the  death  of  the  tenant  for 
life  at  four  per  cent,  per  annum,  and  therefore  that 
interest  will  be  an  addition  to  the  sum  which  the 
remaindermen  ought  to  reodve. 

The  total  sum  recovered  will  be  dividble  between 
the  tenant  for  life  and  the  remaindermen  in  that 
proportion. 

The  costs  of  the  trustees  will  come  out  of  the  red- 
duary estate,  if  any,  and  if  there  is  no  other  redduary 
estate,  then  out  of  the  capital  of  this  fund.  Each  of 
the  other  parties  will  bear  his  own  costs,  and  then 
they  will  come  out  of  the  proportionate  share  of 
each. 

Solicitors,  Murray,  Hutchins,  #  Stirling ;  O.  Cold- 
ham,  for  Andrevoes,  Canham,  db  Andrewts,  Sudbury ; 
Turner  ds  Hacon. 
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Hh.  Ct.        Ik  hb  East  Dulwich  No.  295  Rtabr-  Bowkett  Bldo.  Soc.— Bx  paetb  Scott. 


Hh.  Ct. 


No"^??-}  July  26,  1890. 

In  re  East  Dulwich  No.   295  Stake-Bovkbtt 
Building  Society,  (a ) 

County  court  —  Winding-up  lyetition  —  Transfer  from 
county  court  to  High  Court — County  Courts  Act^  1888 
(51  d;  52  Vict,  c,  43),  s.  126. 

The  High  Court  has  jurisdiction  to  order  the  transfer  of 
a  winding-up  petition  from  tlie  county  court  to  itself  not- 
withstanding  that  the  petitioii  has  been  opened  in  tli£ 
county  court. 

Motion* 

This  was  an  application  nnder  section  126  of  the 
County  Oourts  Act,  1888,  for  the  transfer  of  a  petition 
to  wind  up  the  above  society,  which  had  be«tn  pre- 
Rented  in  the  county  court,  to  the  High  Court.  The 
application  was  based  on  the  fact  that  the  affairs  of 
the  building  society  had  been  before  North,  J.,  on 
previous  occasions,  and  that  his  lordship  was 
throughly  conversant  with  the  oircumstanoes  of  the 
society.  In  the  former  litigation  a  1&.  Sibun  had 
recovered  costs  against  the  society,  and  he  thereupon 
had  presented  the  winding-up  petition  as  a  judgment 
creditor  in  respect  of  these  cMts. 

Counsel  on  behalf  of  the  society,  upon  the  petition 
being  called  on,  had  applied  to  the  county  court  judge 
uot  to  proceed  with  it  in  order  that  it  might  be  trans- 
ferred to  this  court.  The  county  court  judge,  how- 
ever, permitted  the  petition  to  be  opened,  and  the 
first  witness  to  be  examined,  and  then  adjourned  the 
further  hearing  till  a  date  after  this  application, 
intimating  that,  in  his  opinion,  it  would  be  better  to 
have  it  transferred  to  this  court. 

Higgins,  Q.C.,  and  Bramwdl  Davis,  for  the  aooiety. 
— ^The  questions  involved  are  difficult  and  complicated, 
and  more  suitable  to  be  tried  by  your  lordship  as 
already  conversant  with  the  facts  involved.  It  is  not 
a  suitable  case  to  be  tried  in  the  county  court.  We 
apply  under  section  126  of  the  County  Courts  Act, 
1888. 

CozenS'Hardy,  Q,0,,  and  Gauerley,  for  the  peti- 
tioner.— ^The  application  is  too  late.  No  order  for 
transfer  oan  be  now  made,  as  the  matter  has  been 
opened  before  the  county  court  judge.  The  society, 
if  dissatisfied  with  the  county  court  judge's  decision, 
can  appeal  to  the  Divisional  Court. 

Beavmoni  Morice,  for  some  withdrawing  members. 

North,  J. — I  am  of  opinion  that  the  order  asked 
for  in  this  case  should  be  made.  Two  points  havf> 
been  raised  for  my  decision — viz.,  whether  there  is 
jurisdiction  at  this  stage  of  the  proceedings  to  order 
a  transfer  to  the  Hi^  Court,  and  whether,  if  the 
court  has  such  power,  it  should  exercise  it  in  the 
present  case-  Now  section  126  of  the  County  Courts 
Act,  1888.  provides:— << It  shall  be  lawful  for  the 
High  Court  or  a  judge  thereof  to  order  the  removal 
into  the  High  Court,  by  writ  of  certiorari,  or  other- 
wise, of  any  action  or  matter  commenced  in  the  court 
under  the  provisions  of  this  Act  if  the  High  Court  or 
a  jadge  thiereof  shall  deem  it  desirable  that  the  action 
or  matter  shall  be  tried  in  the  High  Court,  and  upon 
such  terms  as  to  payment  of  costs,  giving  security,  or 
otherwise  as  the  High  Court  or  a  judge  thereof  shall 
think  fit  to  impose,"  that  is,  the  court  may  make  the 
order  at  any  time  before  the  matter  is  finally  decided. 
Nothing  in  the  section  says  that  it  shall  be  made  at 
any  particular  period  of  the  proceedings.  Cases 
might  of  course  arise  where,  if  the  application  was 

a.)  Beported  by  F&anois  T.  Dxtka,  Esq.,  Barrister- 
at-Law. 


made  at  an  early  stage  of  the  proceedings,  it  would 
be  allowed,  whereas  at  a  later  stage  it  would  be 
refused.  The  oircumstanoes  in  this  case  are  peouliar. 
Proceedings  in  reference  to  the  sodety  have  been 
before  me  several  times,  and  I  am  hence  familiar  vrith 
many  things  in  the  case  with  which  the  county  oourt 
judge  cannot  be  acquainted,  and  which  would  neoes- 
sitate  the  entering  into  complicated  oircumstanoes  to 
lead  up  to  the  petition  and  render  it  necessary  for  the 
various  matters  being  gone  into  at  great  length. 
The  learned  judge  also  evidently  wished  the  petition 
to  be  dealt  with  here.  Nothing,  or  very  little  will  be 
lost  by  the  transfer.  I  do  not  think  the  difference 
in  expense  would  be  material.  It  is,  in  my  opinion,  a 
case  in  which  I  should  exercise  the  discretion  vested 
in  me,  and  I  make  the  order  accordingly. 

Solicitors,   Crawford  ds  Chester ;  Savery  do  Stevens  ; 
James  Neal, 


IN  BANKRUPTCY. 


June  7. 


Q   B.  Div.  (Gave,  J.) 

Ex  parte  Scott. 
In  re  Soott  &  Mitchell,  (a.) 

Bankruptcy — Appeal  from  order  made  in  county  court- 
Deposit  as  security  for  costs  of  appeal — Withdraw  U  of 
appeal — Right  of  appellant  to  return  of  deposit — BaiUc- 
ruptcy  Rules,  1886,  r.  131 — Practice. 

On  an  appeal  being  brought  from  an  order  mad*,  in  tht 
county  court,  the  sum  of  £20  W(U  lodged  ifi  tk".  High  Court 
by  the  appellant  as  security  for  th?  osts  of  th*.  appiil,  in 
pursuance  of  ride  131  of  the  Binkruptcy  Rulei,  18S6. 
The  appeal  was  afterwards  withdrawn,  the  costs  of  thi 
respondent  in  respect  of  it  being  paid ;  but  an  appHcation 
by  the  appellant  for  a  return  of  the  depodt  lois  opposed  by 
ifu  respondent,  on  the  ground  that  certain  cotts  incurred 
by  the  appellant  in  the  county  court  hai  not  been  p  M. 

Held,  that  the  appellant  was  entitled  to  h  ive  the  deposit 
paid  out,  and  that  the  respondent  coufd  not  c^aim  the 
deposit  as  security  for  the  costs  incurred  by  the  appellant  in 
unsuccessfully  contesting  the  motion  in  the  county  court. 

Application  on  behalf  of  Mrs.  Scott,  the  wife  of 
one  of  the  bankrupts,  for  an  order  that  a  sum  of  £20 
paid  into  court  under  rule  131  of  the  Bankruptcy 
Bules,  1886,  as  security  for  the  costs  of  an  appHil, 
Uiight  be  paid  out,  all  the  costs  occasioned  by  the  said 
appeal  having  been  paid. 

The  bankruptcy  took  place  in  the  Dorsetshire 
County  Court,  and  in  August,  1889,  a  motion  was 
made  in  that  oourt  by  the  trustee  in  the  bankruptcy 
for  an  order  declaring  that  certain  property  which 
was  claimed  by  Mrs.  £ott  as  her  separate  property 
was  in  reality  the  property  of  the  bankrupt.  This 
motion  was  idlowed  by  the  county  court  judge  with 
costs,  which  were  taxed  at  £10  38.  6d. 

Without  paying  these  oosts  an  appeal  was  brought 
by  Mrs.  Scott  from  the  decision  of  the  county  oourt 
judge,  for  which  purpose  she  was  required  to  deposit 
in  tJie  High  Court  the  sum  of  £20  as  security  for  the 
costs  of  file  appeal  in  accordance  with  rule  131  of 
the  Bankruptcy  Bules,  1886. 

Before  the  appeal  came  on  for  hearing,  however, 
it  was  discovered  that,  although  the  bankruptcy  was  a 
small  bankruptcy,  the  necessary  leave  to  appeal  had 
not  been  obtained,  and  that  it  was  then  too  late  to 
remedy  the  omission.  The  appeal  was  acoordingly 
withdrawn,  the  costs  of  the  trustee  in  respect  of  it, 
amounting  to  about  £4,  being  paid ;  but  on  an  appH- 

(a.)  Beported  by  C.  F.  Mobbell,  Bsq.,  Barrister-at- 
Law. 
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cation  being  made  by  Mrs.  Scott  that  the  deposit 
might  be  retomed  to  her,  the  trustee  ref  ased  to  con- 
sent to  its  beiog  paid  o«it,  and  claimed  that  the  £20 
in  qoettioQ,  in  addition  to  being  aecnritj  for  the  costs 
of  the  appeal,  was  also  secarity  for  the  costs  venerally 
inoorred  in  the  bankruptcy ;  and  he  contended  that 
the  £20  should  not  be  paid  over  until  the  £10  Ss.  6d. 
unpaid  coets  in  the  county  court  had  been  satisfied. 

An  application  was  now  made  by  Mrs.  Scott  to  the 
oourt  for  an  order  that  the  deposit  might  be  paid  out 
to  her  forthwith. 

Clavell  Salter,  for  the  applicant. — The  short  point  is 
whether  tho  £20  is  secarity  for  the  costs  of  the 
appeal,  or  whether  it  can  be  said  to  be  general  security 
for  rosts  generally  incurred  in  the  bankruptcy.  The 
£10  39.  6d.  cannot  in  any  sense  be  the  costs  of  the 
appeal.  The  costs  of  the  appeal  have  been  ptid  The 
ddeoote  to  rule  131  says  -'  Security  for  cost<i  of 
appeal,"  and  the  £20  was  only  deposited  for  that 
purpose. 

F,  C\  Win  is,  for  the  trustee. — Under  the  circum- 
stancea  this  money  oug^ht  not  to  be  paid  out  until  all 
the  costs  have  benn  satisfied.  The  order  was  made  in 
August  on  Mrs  Scott  to  p-»y  these  costs,  and  sbe  has 
not  done  ao.  It  is  only  reasonable  that  the  trustee 
should  have  them  before  the  deposit  is  returned. 

Gave,  J. — ^This  motion  mu^t  be  allowed  The 
sum  of  £20  is  paid  into  court  for  the  purpose 
of  satisfying  any  costs  which  the  appellant  may  be 
ordered  to  pay.  It  is  paid  into  court  on  behalf  of  the 
appellant  in  pursuance  of  a  rule  of  the  court,  and 
must  be  dealt  with  in  accordance  with  the  rule ;  but 
there  is  no  ground  for  saying  that,  because  the  money 
has  been  paid  into  court  by  somebody  by  reason  of 
tiie  obligation  of  the  rule,  therefore  I  must  go  beyond 
the  rule  and  make  it  subject  to  some  claim. of  the 
tnistee  which  the  role  does  not  make  it  subject  to. 
The  costs  of  the  appeal  having  been  paid,  the  money 
in  court  mast  be  paid  out.  ^e  trustee  must  also 
pay  the  costs  of  this  application,  but  he  may  set  off 
those  costs  against  the  other  costs  if  he  Jikes  to  do  so. 

Application  allowed. 

Solicitor  for  the  applicant,  F,  Bradley, 

Solicitors  for  the  trustee,  Clarhe,  Bawl  his  y  tt  Co, 


|gou0e  of  ILorl^0. 

(Bngland.)  \  ^»«-  ^^  l^^O. 

CoMMissiONEBs  OF  Inland  Ebvenue  v,  Foebest.  {a.) 

Inland  revenue  —Duty  on  property  of  corporate  body  — 

Exemption  -Property  appropriated  and  applied  for  tlie 

promotion  of  science— Customs  and  Inland  Bevenite  Act, 

1885  (48  db  49  Vict,  c.  51),  s.  11,  sub-section  3. 

The  property  of  the  Institution  of  Givil  Engineers,  being 
legally  appropriated  and  applied  for  the  promotion  of  tlie 
"'science  *'  of  civil  engineering,  comes  within  tlie  exemption 
wider  sub' section  3  of  section  11  of  the  Customs  and  Inland 
Revenue  Act,  1885,  and  is  consequently  not  liable  to  the 
^y  imposed  by  that  section. 

Decision  of  the  Court  of  Appeal  (36  TF,  R,  598,  20 
ft  B,  D.  621)  ajgHrm^d  (Lord  Halsbury,  LO.,  dis- 
ssniing). 

This  was  an  appesl  from  the  judgment  of  the 
Ctmrt  of  Appeal,  reported  36  W.  E.  598,  20  Q.  B.  D. 

(ff.)  Beported  by  Chaeles  H.  Gbaftox,  EBq[.,  Bar- 
rister-at-Law. 


621,  reveramg  the  judgment  of  the  Queen's  Bench 
Division,  36  W.  B.  523,  where  the  facts  are  fully 
stated. 

Sir  R.  WebsUr,  A,G,,  and  Dicey  {Sir  E.  Clarke,  S.G., 
with  them),  for  the  appellants. 

Sir  If,  Davey,  Q.C.,  MouUon,  Q,G.,  and  Radch'ffe, 
for  the  respondents. 
The  House  took  time  for  consideration. 

Aug.  1. — Lord  Halsbuby,  L.O.— The  question  in 
thia  appeal  is  whether  the  lustitutiou  of  Oivil 
Engineers  is  liable  to  be  assessed  in  respect  of  the 
annual  value,  income,  or  profits  of  their  property,  to 
the  duty  imposed  by  part  2,  section  11,  of  the 
Customs  and  Inland  Bevenue  Act,  1885,  or  whether 
their  property  is  entitled  to  exemption  under  sub- 
section 3  of  the  same  section.  It  is  not  disputed  that 
the  property  is  liable  to  duty  unless  the  exemption 
applies.  Tne  exemption  is  in  these  words :  *'  Pro- 
perty which,  or  the  income  or  profits  whereof ,  shall  be 
legally  appropriated  and  applied  for  any  purpose 
oonnected  with  any  religious  persuasion,  or  any 
charitable  purpose,  or  for  the  promotion  of  education, 
literature,  science,  or  the  fine  arts."  For  the  pur- 
poses of  this  discussion  it  is  immaterial  to  consider 
the  exact  meaning  of  any  of  the  words  except  the 
word  **  science,"  except  also  so  far  as  the  other 
words  may  in  their  collocation  or  otherwise  refiect 
light  upon  the  true  meaning  to  be  given  to  the  word 
''science."  It  is,  of  oourse,  impossible  to  contend 
that  the  word  ''science"  is  to  be  understood  in  its 
widest  sense  as  being  equivalent  to  knowledge,  sinoe, 
if  it  were,  the  exemption  would  practically  withdraw 
every  institution  from  taxation,  inasmuch  as,  to  use 
the  language  of  one  of  the  great  philosophical 
teachers  of  Germany,  in  his  lectures  on  the  vocation 
of  a  scholar,  '*  Oulture  must  not  be  one-sided,  but 
all-sided."  And  I  agree  with  the  Lord  Ohief  Justice 
that  if  such  an  interpretation  were  to  be  given  to  the^ 
exemption  "  it  would  be  very  difficult  to  imagine  any 
institution  whatsoever  which  would  be  excluded." 
There  is  no  branch  of  knowledge,  however  apparently 
trivial  and  unimportant,  which  may  not — ^nay,  which 
does  not — contribute  somethiug  to  the  storehouse  of 
"science,"  so  interpreted.  I  think,  therefore,  it 
would  be  unreasonable  to  suppose  that  an  exemption 
so  wide  as  practically  to  mkke  the  tax  inoperative- 
could  have  been  in  the  mind  of  the  Legislature. 

But  in  the  exemption  itself  I  find,  as  an  additional 
head  of  exemption,  **  the  fine  arts  " — ^not  all  arts,  it 
will  be  observed,  but  the  fine  arts.  I  infer,  therefore, 
that  the  Legislature  intended  that  an  institution  for- 
the  promotion  of  an  art,  unless  it  were  a  fine  art,  was 
to  be  subject  to  taxation.  Now,  without  supposing 
that  the  statute  contemplated  the  controversy  (now 
many  centuries  old)  between  what  was  an  art  and 
what  was  a  science,  I  think  one  may  see  by  the 
generality  of  its  phraseology  "education,"  "litera- 
ture," "science,"  and  the  limitation  of  "  the  fine  arts  " 
to  the  last  hf^ad  of  exemption,  that  it  did  intend  to 
exclude  from  its  operation  all  institutions  which  could 
not  broadly  be  deaoribed  aa  being  for  the  promotion  of - 
education,  literature,  science,  or  the  fine  arts— that  is 
to  say,  education  generally,  Hterature  generally,  and 
science  generally.  I  do  not  stop  here  to  discuss  the 
question  of  whether  the  exemption  would  be  lost  by 
some  additional  object  or  purpose,  since  I  agree  with 
almost  all  who  have  considered  this  question  that 
tbe  statute  would  be  satisfied  if  the  main  purpose  and 
object  of  the  institution  were  that  which  the  statute 
considers  the  subject  of  exemption.  Now,  though  I 
do  not  mean  to  say  that  all  the  cases  under  the  earlier 
statute  can  be  absolutely  reconciled,  yet  I  think  a 
pnnciple  can  be  deduced  from  them  which  is  very 
relevant  to  the  matter  in  hand*     The  Zoological 
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Society,  Reg,  ▼.  Zoological  Society,  2  W.  B.  491,  and  the 
BnsseU  Institution,  ItusaeU  InstUuiion  ▼.  Vestry  of  ^t, 
Qilea,  2  W.  B.  169, 3  E.  &  B.  416,  were  held  not  to  be 
within  the  exemption ;  and,  with  reference  to  the  fine 
arts,  though  music  was  assumed  to  be  one  of  the  fine 
arts,  a  musical  institution,  Reg,  ▼.  Brandt,  16  Q  B. 
462,  was  held  not  to  be  within  the  exemption,  where- 
as the  Linnean  Society,  St.  Anne,  Westminster  v. 
Linnean  Society,  2  W.  B.  516,  3  £.  &  B.  793,  and  the 
Birmingham  Library,  Churchwardens  of  Birmingham  v. 
Shaw,^  10  Q.  B.  868,  were  held  to  be  withio  it.  When  one 
examines  the  various  grounds  on  which  these  decisions 
rested,  it  would  appear  that  wherever  the  amusement 
of  the  members— as  in  the  Musical  Society ;  amuse- 
ment though  combined  with  the  instruction  derived 
from  the  study  of  natural  history,  as  in  the 
Zoological  Society;  the  supply  and  opportunities 
of  reading  newspapers,  as  in  the  Bussell  Institu- 
tion— was  one  of  the  purposes  and  objects  of  the 
institution,  then  the  judges  were  of  opinion  that 
the  exemption  would  not  apply.  But  whereii  as  in 
the  Linnean  Society,  the  object  was  purely  the 
promotion  of  the  particular  branch  of  knowledge 
to  which  that  institution  applied  itself,  or  in  the  case 
of  the  Birmingham  Library,  where  the  judgment  of 
the  court  assumed  that  literature  generally  was  the 
object  of  the  society,  then  the  exemption  did  apply. 
These  cases  were  decided  under  the  Act  of  1843, 
which  enacts :  **  Whereas  it  is  expedient  that  societies 
established  exclusively  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  should  be  exempt  from  the 
charge  of  county,  borough,  parochial,  and  other 
local  rates  in  respect  of  land  and  buildings  occupied 
by  them  for  the  transaction  of  their  business  and  for 
carrying  into  effect  their  purposes.  Be  it,  therefore, 
enacted,  &c ,  that  from  and  after  the  1st  day  of 
October,  1843,  no  person  or  persons  shall  be  assessed 
or  rated,  or  liable  to  be  assessed  or  rated,  or  liable  to 
pay  to  any  county,  borough,  parochial,  or  other 
local  rates  or  cesses  in  respect  of  any  land,  houses, 
or  buildings,  or  parts  of  houses  or  buildings, 
belonging  to  any  society  instituted  for  purposes  of 
science,  literature,  or  the  fine  arts  exclusively, 
either  as  tenant  or  as  owner,  and  occupied  by  it  for 
the  transaction  of  its  business,  and  for  carrying  into 
effect  its  purposes.  Provided  that  such  society  shall 
be  supported  wholly  or  in  part  by  annual  voluntary 
contributions,  and  i^biall  not,  and  by  its  laws  may  not, 
make  any  dividend,  gif fc,  division,  or  bonus  in  money 
unto  or  between  any  of  its  members,  and  provided 
also  that;  such  society  shall  obtain  the  certificate  of 
tiiie  barrister-at-law  or  Lord  Advocate  as  hereinafter 
mentioned."  It  is  said,  however,  that  the  cases  under 
the  Act  of  1843  ought  not  to  guide  us,  because  of 
the  difference  in  the  two  Acts.  Now,  though  the 
Acts  are  differently  framed,  the  words  which  your 
lordships  have  to  construe  are  practically  identical. 
Property  legally  appropriated  and  applied  for  the 
promotion  of  '*  literature,  science,  and  the  fine  arts  " 
in  the  one  Act  corresponds  very  nearly  with  a  society 
**  instituted  for  purposes  of  science,  literature,  or  the 
fine  arts  "  in  the  other. 

Two  differences  are  suggested— one,  that  the  Act  of 
1843  was  a  relief  of  existing  liability  to  local  rates. 
I  agree  that  such  a  distinction  exists,  but  I  am  wholly 
unable  to  apply  such  a  distinction  as  relevant  to  the 
matter  in  hand.  All  exemptions  from  taxation  to 
some  extent  increase  the  burden  on  other  members  of 
the  community,  and  I  confess  I  cannot  imagine  the 
Legislature  meant  one  thing  in  1843  by  science,  and  a 
different  thing  in  1885,  when  it  was  determined  to 
make  corporations  which  never  die  i)ay  something  in 
lieu  of  succession  duty-  Neither  does  the  use  of  the 
word  '*  exclusively  "  appear  to  me  to  touch  the  parti- 
cular point.    Parke,  B.»  in  the  earUer  Act,  pointed 


out  that  the  word  '*  exdnsively  "  was  not  necessary : 
Purvis  V.  Traill^  3  Bx.  344.  Gau  it  be  said  that 
property,  or  the  income  or  profit  whereof  is  legally 
"appropriated"  and  "applied"  must  not  be  exclu- 
sively appropriated  and  applied  in  order  to  briog 
such  property  within  the  exemption  ?  The  omission  of 
the  word  **  exclusively "  means  nothing,  since  its 
existence  or  non-existence  could  add  nothing  to  the 
true  construction  of  the  words  that  are  there.  I 
cannot  concur  with  the  argument  which  has  found 
favour  with  one  of  your  lordships — ^that  the  conditioa 
under  which  the  society  obtained  exemption  under 
the  Act  of  1843  was  that  in  some  degree  it  partook  of 
the  character  of  a  charitable  institution.  I  think  it 
would  be  a  surprise  to  the  members  oi—e.g,,  the  Lin- 
nean 6ocietv-to  hear  their  society  so  described. 
It  is  no  reflection  on  the  council  of  the  institution 
in  question  that  they  are  desirous  to  promote 
the  success  of; their  members  in  the  profession  to 
which  they  belong,  and  that  they  wish  to  promote 
their  success  in  the  best  way,  by  supplying  them  with 
the  best  possible  professional  education.  I  am 
wholly  unable  to  see  that  there  is  any  diffsrenoe 
between  the  two  Acts,  both  of  them  involring 
exemption  from  public  burdens,  whether  local  or 
Imperial,  and  both  of  them  using  language  which, 
as  I  have  said,  is  practically  identical ;  and,  through 
the  framing  of  the  Acts  being  neoessarily  different, 
from  the  fact  that  one  refers  to  a  corporation  aod 
the  other  to  societies,  the  other  differences,  which  I 
do  not  think  relevant  to  the  subject  now  under  dis- 
cussion, are  quite  accounted  for  without  supposing 
thttt  the  word  ** science"  is  to  receive  a  differenc 
interpretation  in  the  two  different  Acts.  Assuming, 
therefore,  that  the  principles  which  I  have  suggested 
are  to  decide  the  matter,  it  becomes  a  question  of 
fact  whether,  in  this  particular  case,  the  institution 
is  for  the  promotion  of  science  in  tbie  sense  in 
which  I  understand  that  word.  In  the  historical 
notice  which  is  part  of  the  case,  I  find  it  is  stated 
that  "  early  in  the  present  century  it  was  desired  to 
found  an  institution  having  for  its  object  the 
furtherance  of  professional  knowledge,"  and  that 
the  institution  was,  in  fact,  founded  by  gentlemen 
who  were  '*  impressed  with  the  difficulties  of 
gaining  the  knowledge  necessary  for  the  diversified 
practice  of  engineering,  for  promoting  regular  inter- 
course between  persons  engaged  in  the  profession  to 
the  end  that  such  persons  might  mutually  benefit  by 
the  interchange  of  individual  observation  and  experi- 
ence." I  have  quoted  these  words  not  in  the  nature 
of  an  admission  by  the  society  (for  which  purpose  a 
mere  historical  sketch  would  be  very  unfairly  used), 
but  because  I  think  they  aptly  describe,  in  fact, 
both  the  purpose  for  which  the  institution  was 
founded  and  the  practice  under  it.  The  institu- 
tion itself  is  for  the  benefit  of  persons  who  are 
civil  engineers,  to  facilitate  their  work  aod  to 
instrnct  them  better  in  their  own  profession,  to 
enable  them  the  better  to  perform  and  practise  the  art 
by  which  they  are  to  make  their  livrlihood.  They  are 
to  be  instructed  (the  mode  of  instruction  appears  to 
me  to  be  immaterial,  whether  by  lectures,  papers 
read,  or  the  like)  in  various  arts  and  in  various  appli- 
cations of  arts,  as  to  which,  except  in  the  widest 
general  sense — which  I  have  already  said  I  do  not 
assume  the  statute  intended— it  could  not  be  con- 
tended that  such  instruction  was  for  the  promotion 
of  science.  The  statement  is  that  '*  the  persons  for 
whose  benefit  the  society  has  been  formed  are  defined 
by  its  chartered  title— the  Institution  of  Civil  Bngi- 
neers."  As  the  exact  meaning  of  the  words  ''civil 
engineers "  is  very  important,  and  has  given  rise  to 
much  discussion,  the  council  considers  it  desirable  to 
state  the  sense  attached  to  them  by  the  institution. 
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IlieohArter  defioea  **  the  profeiBion  of  a    oivil   engi- 
neer"  u  "  the  art  of  direotiQg  the  great   souroes  of 
power  in  nature  for  the  use  and  convenience  of  man," 
and  some  examples  of  this  definition  are  given.     Bat 
it  w»8  pointed  ont  by  Thomas  Tredgold,  who  drew  up 
the  '*  description  of  a  civil  engineer,"  partly  embodied 
ID  tiie  charter,  that  "the  scope  and  utility  o!  civil 
engineering  will  be  increased  with  every  discovery  in 
phikMophy,  and  its  resources  with  every  invention  in 
mechanical   or   chemical    science."     Consequently, 
anee  the  charter  was  drawn  the  range  of  practice  of 
the  profeesion  has  beoome    mnoh  enlarged.      Thus 
the  practitioners   in    this   art   may   now    have    to 
do  with  many  classes  of  works,  for  example:    (1) 
Works  for  facilitating  and  improving  internal  com- 
mimioations,  as  roads,  railways,  tramways,  naviga- 
tion  by  canals  and  rivers,  bridges,  and  telegraphs  of 
TTsrioiis  kinds;    (2)  works  connected  with  the   sea- 
eoest,  and  for  facilitating  communication  between 
the  sea  and  the  land,  such  as  harbours,  docks,  piers, 
breikwaters,  sea-walls,  lighthouses,  &c. ;  (3)  works 
for    facilitating    communication    across    the     seas, 
indadiog  naval  architecture,  iron  shipbuilding,  and 
the  construction  and  laying  of  submarine  telegraph 
cables ;   (4)    works    for  reclamation,   irrigation,    or 
dnunage  of   land,  and  for  the    prevention   or  the 
regulation  of  floods,  including  the  improvement  of 
riTers  as  arterial  drains;   (5)   works  for   cities   and 
towns,  such  as  sewerage,  water  supply,  light,    and 
I    itrfet    improvements ;      (6)     large     and     massive 
I    buildings  generally,  in  their  scientific  and  mechanical 
,    anaogements ;  (7)  the  operations  of  mining  and  of 
I    metallargy,  so  far  as  they  involve  the  application  of 
I    meehaaical  science ;  (8)  the  design  and  construction 
I    of  the  mechanical   prime- movers,   such    as  steam - 
I    engines,  water-wheels,  and  other  hydraulic  motors, 
I    windmiUs,  electric  and  other  engines ;  (9)  the  design, 
constraction,    and    adaptation    to    practical  use    of 
'    machinery  and  mechanical  appliances  of  all  kinds ; 
(10)  the  design   and   manufacture  generally  of  all 
I    large  and  important    metallic  structures,  including 
;    artillery  and  other  large  munitions  of  war."    This  is 
I    a  comprehensive  but  by  no  means  complete  catalogue, 
;    and  if   an    estimate    is    attempted    to    be    formed 
I    of  the  work  done  under  it    during    the    century, 
and  of   the    effect   this    work    has     had    on    the 
development  of  trade  and  commerce,  on  finance,  on 
goTemment,    on    every    branch    of    industry,  and, 
indeed,  on  every  possible  aspect  of  human  interest, 
it  must  be  admitted  that   the  profession  of   dvil 
engineering  has  become  truly  a  great  power.    And, 
in   exact    accordance  with    the  design  which    the 
foanders  of  the  institution  had  in  view,  I  find  pre- 
ndnms  have  been  awarded  for  such  papers  as  * '  Modem 
Haohine  Tools  and  Workshop  Appliances   for   the 
Treatment  of  Heavy  Forgings  and  Castings,"  **  The 
Hydraulic    Passenger    'Liita    at    the    Underground 
Stetionsof  the  Mersey  Bail  way,"  and  "Brickmaking." 
The  council  of  the  institution  is  intrusted,  under 
nnofiiM  tnutfl,  to  award  prizes  or  medals  to  persons 
vho  write  pai>ers  on  the  subjects  with  which  the 
iosdtation  is  conversant,  and  althoagh  this  has  only 
la  indirect  bearing  on  what  the  institution  is,  it  is,  I 
think,  not  without  its  importance  as  showing  the 
diia  of  subjects  which  persons  who  were  interested 
in  promoting  the  interests  of  civil  engineers  imagined 
voiild  he  appropriately  dealt  with  by  the  institution 
in  qiKstion.     1  find  in  the  subjects  for  papers  what  I 
"hcold  have  expected  to  find  for  an  institution  of  such 
a  character  as  I  have  described :  '*  The  Oonstruotion 
ud  Testing  of  Air  Locks  and  Shaft  Tubes  for  Sinking 
Ponndation";     '* Concrete   Work    under    Water'*; 
''The  Maoufactnre,  Properties,  and  use  of  Castings  of 
UaUeable  Cast  Iron  and  Cast  Steel" ;  «  Modem  Appli- 
*tts  for  the  Consumption  of  Liquid  Fuel  for  Steam 


Boilers  and  other  Industrial  Uses  " ;  "  The  Production 
of  Heating  Gas  from  Coal";  ''Compressed  Oil  Ghw 
and  its  Application"  ;  "The  Driving  Axles  of  Loco- 
motive Engines."  These  and  many  others  seem  to 
me  to  indicate  that  the  real  object  and  purpose  of 
this  institution  (which  certainly  needs  no  eulogy 
from  me  or  from  anyone  else  in  respect  of  its  usef ^- 
ness)  is  to  promote  the  education  of  civil  engineers 
as  civil  engineers,  to  enable  them  to  succeed  in  their 
profession,  to  enable  them  to  take  charcre  of  and 
direct  works  of  the  most  complicated,  difficult,  and 
extraordinary  value  ;  such  triumphs,  for  instance,  of 
modem  engineering  as  the  Forth  Bridge,  and  the 
like.  But  all  this,  to  my  mind,  tends  to  show  that 
it  is  a  professional  society  founded  for  the  advantage 
and  in  the  interest  of  the  profession  of  civil  en- 
gineers, supplying  most  valuable  and  important 
means  for  the  training  and  instruction  of  that  pro- 
fession, but  for  the  interest  and  advantage  of  the 
members  of  the  institution,  as  members  of  the 
institution,  and  therefore  not  within  the  exemption. 
To  use  the  language  of  Lord  Campbell,  iu  one  of  the 
cases  to  which  I  have  leferred,  *'  I  think  a  member 
of  it  makes  a  very  good  bargain  for  himself  in 
becoming  a  member  of  it,"  and  I  do  not  think  that, 
unless  the  benefit  was  intended  to  be  conferred 
directly,  and  not  indirectly,  on  the  whole  community 
in  the  promotion  of  knowledge,  that  the  Legislature 
intended  to  exempt  from  taxation  an  institution  such 
as  this,  which,  in  my  view,  is  primarily  intended  in 
the  interest  of,  and  for  the  advantage  of,  its  own 
members.  I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought  to  be 
reversed,  and  the  judgment  of  the  Queen's  Bench 
Division  be  restored. 

Lord  Watson.— The  41th  section  of  the  Customs 
and  Inland  Bevenue  Act,  1885,  imposes  a  compensatory 
duty,  at  the  rate  of  5  per  cent.,  upon  the  yeiarly  value, 
income,  or  profits  accruing  from  real  and  personal  es- 
state,  permanently  invested  in  bodies  corporitte  and  un- 
iacorporate,  which  escapes  liability  to  probate,  legacy, 
or  succession  duties.  The  taxing  enactments  of  the 
clause  are  expressed  in  broad  and  comprAhensive 
terms,  but  these  are  qualified  by  seven  sub-s-ctions,  . 
which  exempt  from  the  incidence  of  the  new  tax  the 
various  classes  of  property  therein  specified,  in  respect 
either  of  the  time  and  manner  of  its  acquisition,  or  of 
the  purposes  to  which  it  is  appropriated  and  applied. 
The  appellants  assert  their  right  to  charge  the  re- 
spondent, as  the  officer  whom  the  statute  makes 
accountable  for  the  Institution  of  Civil  Engineers, 
with  duty  upon  the  annual  income  of  the  institution 
during  the  year  ending  April  5,  1886.  It  is  not  dis- 
puted that  the  property  sought  to  be  charged  is 
within  the  general  taxing  words  of  the  Act ;  but  the 
Impendent  pleads  that  it  is  also  within  the  exemp- 
tions provided  by  the  11th  clause.  His  plea  was 
rejected  by  a  divisional  court,  consisting  of  Lord 
Coleridge,  C.  J.,  and  Field,  J. ;  but  it  was  sustained 
in  the  Court  of  Apoeal  by  Lord  Bsher,  M.B.,  and 
Fry,  L.J.  ;  Lopes,  L.J.,  dissenting  from  the  judg- 
ment. The  exemption  relied  on  by  the  respondent  is 
to  be  found  in  sub-section  3,  which  specially  excepts 
from  the  operation  of  the  clause  "  property  which, 
or  the  profits  or  income  whereof,  shall  be  legally 
appropriated  and  applied  for  any  purpose  connected 
with  any  religious  persuasion,  or  for  any  charitable 
purpose,  or  for  the  promotion  of  education,  literature, 
science,  or  tiie  fine  arts."  In  order  to  obtain  the 
benefit  of  the  exemption  it  must  be  shown,  in  the 
tlrst  place,  that  the  property  for  which  it  is  claimed 
is,  in  point  of  fact,  applied  to  one  or  other  of  the 
purposes  thus  spedfied;  and,  in  the  second  place, 
that  it  is  legally  appropriated  to  such  purpose  within 
the  meaning  of  the  statute* 
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The  respondent  maintaina  that  the  property  and 
funds  of  the  inetitntion  'whioh  he  represents  are 
devoted  and  applied  to  the  promotion  of  sctenoe ;  the 
appellants  contend  that  they  are  not.  That  is  the 
whole  matter  of  controversy  in  this  appeal.  The 
Inetitntion  of  Civil  Eogineers  was  incorporated  by 
Boyal  charter  in  Jnne,  1828.  The  *' objects  and 
views"  of  the  body  politic  and  corporate,  for  the 
advancement  of  which  it  was  expressly  created,  are 
stated  to  be  "  for  the  general  advancement  of 
mechanical  science,  and,  more  particularly,  for  pro- 
moting the  acquisition  of  that  species  of  Imowledge 
which  constitutes  the  profession  of  a  civil  engineer, 
being  the  art  of  directing  the  great  sources  of  power 
in  nature  for  the  use  and  convenience  of  man,  as  the 
means  of  production  and  of  traffic  in  states  both  for 
external  and  internal  trade,  as  applied  in  the  con- 
struction of  roads,  bridges,  aqueducts,  canals,  river 
navigation,  and  docks,  for  internal  intercourse  and 
exchange,  and  in  the  construction  of  ports,  harbours; 
moles,  breakwaters,  and  lighthouses,  and  in  the  art 
of  navigation  by  artificial  power  for  the  purposes  of 
commerce,  and  in  the  construction  and  adaptation  of 
machinery,  and  in  the  drainage  of  cities  and  towns.*' 
The  charter  prescribes  rules  for  the  government  of 
the  corporation,  by  which  general  meetings  are 
authorized  to  make  b^e-laws  for  the  admission  of 
members  and  the  management  of  its  property,  and  also 
to  enter  into  any  resolution  that  shall  be  thought  neces- 
sary and  proper  with  respect  to  the  affairs  and  concerns 
of  the  body  corporate,  subject  to  the  condition  that 
bye-laws  or  resolutioos  made  contrary  to  the  general 
scope  and  true  intent  of  the  charter  shall  be 
absolutely  null  and  void.  Since  the  dati^  of  its  incor- 
poration alterations  have  been  made  from  time  to 
time  in  the  bye-lav s  of  the  institution,  but  there 
has  been  no  material  change  either  in  the  qualifica- 
tions for  membership  or  in  its  objects  and  the  means 
of  their  attainment.  According  to  the  bye-laws  now 
in  fcTce  the  persons  entitled  to  the  privileges  of  oor- 
r«'rHiion  consist  of  three  classes :  (1)  Members,  being 
civil  engineers  of  eminence  in  their  profession,  who 
have  been  in  practice  on  their  own  account,  for  five 
years  at  least;  (2)  associates,  who  must  be  above 
twenty- five  years  of  age,  regularly  educated  as  civil 
engineers,  and  actually  engaged  in  the  design  or  con- 
struction of  one  or  more  of  the  class  of  works 
enumerated  in  the  charter ;  and  (3)  honorary  mem- 
bers, being  either  distinguished  individuals,  who. 
from  their  position,  can  assist  in  the  promotion  of 
public  works,  or  persons  eminent  for  science  and  ex- 
perience in  pursuits  connected  with  the  profes^ion  of 
a  civil  engineer,  but  who  are  not  engaged  in  the 
practice  of  that  profession  within  the  United  King- 
dom or  its  dependencies.  The  same  degree  of  pro- 
feB^ional  eminence  is  not  required  in  the  case  o# 
associates  as  in  the  case  of  members ;  but  the  former 
may  be  transferred  to  the  higher  grade  when  they 
beccme  duly  qualified.  Students  of  civil  engineering, 
who  are  not  members,  and  have  no  voice  in  the 
management  of  the  society,  are  admitted  to  certain 
privileges;  but  they  can  only  enjoy  that  position 
between  the  ages  of  eighteen  and  twenty- six,  and 
they  must  be  the  present  or  past  pupils  of  a 
member,  and  be  engaged  in  designing  or  executing 
engineering  works.  Admission  to  corporate  privi- 
leges is  by  ballot;  and  any  corporator  may  be 
expelled  by  the  majority  of  a  special  meeting, 
convened  on  the  reqaihition  of  twenty  members,  with 
the  approval  of  the  council  of  management.  Students 
HTe  admitted  by  the  council,  on  the  recommendation 
of  the  member  whose  pupils  they  are  or  have  b«*en, 
aiid  the  continuance  of  their  privileges  is  dependent 
upon  the  pleasure  of  the  council.  During  the  session 
of  the  society,  which  commences  in  November  and 


ends  in  the  month  of  May  following,  weekly  meetings^ 
are  held,  at  which  papers  on  engineering  subjects,, 
selected  by  the   oouncil,  are   read   and   disoossed. 
These  discussions  are  taken  down  in  shorthand,  and, 
with  the  papers  read,  are  inserted  at  full  length  iu  the 
minutes    of    the    society's   proceedings,   which   are 
annually  printed  and  a  copy  sent  to  every  corporate 
member  and  student.    The  minutes  are  not  sold ;  bat 
copies  of  them  are  sent  to  185  similar  institutions  and 
public  libraries  in  different  parts  of   the  world,  in 
order  that  persons  interested  in  engineering  soieDce 
may  have  access  to  them.    Meetings  are  also  held  hy 
the  students,  at  which  papers  prepared  by  themsehes 
are  read  and  discussed ;  and  such  of  these  papers  as 
possess  exceptional  merit  are  published  in  the  minutes 
of  the  institution.    The  library,  which  contains  a 
large  collection  of   native    and   foreign   works  ou 
engineering,  besides  standard  books  of   saenoe,  is 
open  to    corporate  members   for   consultation  and 
reference ;  and  students  have  the  privilege  of  using 
it,  subject  to  regulations  prescribed  by  the  council 
The  appellants  reUed  in   the  course    of   the  argu- 
ment   upon     Reg,    v.     The     Institution    of    Oivil 
Engineers,    28    W.    E.    253,     5    a    B.    D.    48,  in 
which  it  was  held   by  a  divisional   court,  consist- 
ing of  Field  and  Manisty,   JJ.,  that  the  institation 
was  not  exempted  from  payment  of  local  rates  in  re- 
spect of  the  premises  whidi  it  occupied  by  virtue  of 
section  1  of  6  &  7  Vict,  c   36.    That  Act  exempts 
from    the  incidence  of  oounty,  borough,  parochial, 
and  other  local  rates,  premises  occupied  for  the  trsn- 
saction  of  its  business  by  a  society  *'  instituted  for 
the  purposes  of  science,   Uterature,  or  the  fine  arts 
exclusively,"  it    being  expressly  oonditioned   that 
"such  society  shall  be  supported  wholly  or  in  part 
by  voluntary   contributions,  and  shall  not,  and  by 
its  laws  may  not,  make  any  dividend,  gift,  divisioD, 
or  bonus  in  money  unto  and  between  any  of  its  mem- 
bers."    These  provisions  appear  to  me  to  differ  so 
much  both  in  their  subject-matter  and  soope  from  th» 
exempting  enactments  with  which  we  have  to  deal 
in    this  case,    that   little  or  no  assistance    can  be 
derived   from  them,    or  from  the  decisions  which 
followed  upon  them,  in  construing  the  Act  of  1H85. 
There  are  many  societies  excluded  from  the  benefit 
of  the  exemptions  established  by  the  earlier,  which 
are  plainly  entitled  to  the  immunity  provided  by  the 
later  statute.    In  order  to  bring   a  society  within 
section  1  of  the  Act  of  1843,  two  statutory  requisites^ 
must  concur.    The  society  must  be  one  instituted  ex- 
clusively for  purposes  of  science,  literatore,   or  the 
fine  arts ;  and  it  must  also  be  supported,  in  whole  or 
in  part,  by  annual  voluntary  contributions.    I  do  not 
think  the  Legislature  intended  that  fixed  yearly  pay* 
menta    which  individuals  agree    to    make,  in  cou- 
sideration    of    their    being    admitted  to    a   society, 
and    allowed    to  share    in    its    managt*ment  (there 
being   a    legal  obligation   to  make   such  payment! 
as    long    as    their    membership  continues),    shoald 
be    regarded    as     voluntary    contributions    within 
the  meaning  of   the  Act.      But  the   contrary  was 
decided  after  some  hesitation,  and  to  that  oircnin- 
stance  the   difficulties  subsequently  encountered  in 
construing  the  exemption  appear  to  me  to  have  been 
mainly  due.     Then  it  is  not  sufficient  compliance 
with  the  plain  language  of  the  Act  that  a  society  be 
established  chiefiy  for    the   pmrpose    of   promoting 
science,  literature,  or  the  fine  arts.     One  or  other  of 
these  must  be  its  exclusive  object ;  so  that  an  instita- 
tion which  also  contemplated  some   other,  though 
altogether  subsidiary  object,   could    not  claim  the 
benefit  of   the  exemption.     The   provisions  of  sub- 
section 3  present,  in  several  important  particulars,  a 
striking  contrast  to  these  enactments.     They  dispense 
with  the  necessity  for  any  of  the  enumerated  purposes 
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hfSDg  exclnsiTe,  it  being  suffioient  that  the  property 
of  the  inatitation  is  in  the  main  devoted  to  one  or  other 
of  them:  and  the  exemption  ia  made  to  depend  upon 
the  appropriation  and  application  of  anch  property,  or 
its  income,  without  reference  to  the  aourcea  from 
wfaioh  it  is  acquired.  I  think  the  general  conatruction 
of  the  aab-aeotion  waa  correctly  expreaaed  by  the 
Lord  President  (Liglis)  in  the  Scotch  case  of 
Society  of  Writers  to  the  Signet  v.  Commiasioners  of 
Inland  Revenue,  14  Ct.  Seaa.  Caa.,,  4th  aeriea,  34, 
the  only  decision,  before  the  preaent  oaae,  on 
thia  branch  of  the  Act  of  1885.  Hia  lordahip, 
alter  pointing  oat  that  aocietiea  whoae  funda  are 
expended  mainly  upon  other  objects,  and  only 
promote  indirectly  the  purposes  enumerated,  are 
not  within  the  protection  of  the  clause,  goes 
on  to  aay :  *<  But  I  apprehend  that  the  meaning 
of  thia  dause  of  exemption  is  that  the  property 
or  income  shall  be,  if  not  exduaively,  yet  certaialy  in 
the  main,  and  as  its  chief  object,  devoted  to  the 
promotion  of  education,  literature,  adence,  or  the 
fine  arts."  The  prindple  thus  enunciated  was  re- 
fened  to,  and  appears  to  have  been  unanimously 
sooepted,  both  in  the  Divisional  Court  and  in  the 
Gonrt  of  Appeal,  although  the  learned  judges  differed 
in  its  application  to  the  facta  of  thia  case.  The  contraat 
between  the  proviaions  of  the  two  atatutea  becomea 
more  apparent  when  the  other  aub-aectiona  of  the 
Act  of  1885  are  taken  into  account.  In  the  present 
ease,  Field,  J.,  said,  in  the  Divisional  Court,  with  re- 
ferenoe  to  sub-section  3  :  "It  seems  to  me  that  the 
exemption  is  intended  to  some  extent  to  be  correla- 
iiTe  with  the  public  benefit  derived  from  the  corpor- 
ate body ;  that  is  to  aay,  that  the  atatute  did  not 
contem^ate  the  exemption  of  bodies  conferring  were 
individual  local  benefit."  That  observation  might  be 
very  appropriate,  and  siodlar  language  has  been  used 
by  learned  judges  in  dealing  with  the  Act  ot  1843  ; 
bat  I  do  not  think  it  is  applicable  to  the  exemptions 
in  sub-section  3.  which  depend  upon  the  intrinsic 
character  of  the  object  which  a  aodety  promotea,  and 
oot  upon  the  scope  of  the  benefita  which  may  result 
from  its  transactions.  Sub-aection  2  expreasly  ex- 
empts property  or  ita  income,  which  ahall  be  legally 
^propriated  and  applied  **for  the  benefit  of  the 
public  at  large,  or  of  any  county,  ahire,  borough,  or 
plaoe,  or  the  inhabitanta  or  ratepayera  thereof."  If 
locieties  instituted  for  the  promotion  of  adence  must 
<hov  that  they  are  conferring  a  benefit  upon  the 
public  at  large  in  order  to  obtain  exemption, 
the  provisions  of  aub-aection  3  add  notiiing  to 
the  proviaion  already  made  in  aub-aection  2.  But 
the  enactments  of  the  latter  appear  to  me  to  compel 
a  liberal  reading  of  the  aub-aection  which  followa  it, 
and  to  indicate  the  intention  of  the  Legialature  to 
siempt  every  sodety  whoae  corporate  endeavours  are 
mainly  directed,  whotber  auccessfully  or  not.  to  the 
^ztenaion  of  the  bounds  of  adence,  and  are  not,  aa  in 
the  caae  of  the  Society  of  Writera  to  the  Signet,  con- 
fined to  the  individual  action  of  the  corporators, 
Mch  within  the  limits  of  his  own  profesaioual 
Inuinesa,  and  for  hia  own  private  incereat.  The 
judgment  of  the  court  in  Society  of  Writera  to 
tte  Signet  v.  Oommissionera  of  Inland  Revenue  waa 
given  against  the  body  pleading  statutory  ex- 
tti^tion;  and  in  the  circumstances  of  the  caae 
there  cannot,  in  my  apprehension,  be  any  doubt 
u  to  ita  soundness.  The  position  of  the  society,  so 
^  aa  concerns  its  constitutional  objecta,  is  atrictly 
^nalogooa  to  that  occupied  in  England  by  the  Inna  of 
Oonrt,  and  in  Scotland  by  the  Faculty  of  Advooatea. 
It  ia  simply  one  of  the  several  portals  through  one  or 
other  of  which  an  individual  must  pass  before  he  can 
^sctise  as  an  agent  before  the  Court  of  Session. 
^ttaoDS  who  prefer  to  enter  their  prof eaaion  by  that 


portal  join  the  Aodety ;  but  their  chief,  if  not  tbeir 
only  object  in  doing  ao,  ia  to  acquire  the  status  and 
privilegea  of  a  duly  qualified  legal  practitioner. 
Their  qualificationa  are  tested  by  examination 
before  tneir  admission ;  but  wh^^n  once  they  have 
become  members  they  do  nothing  whatever 
towards  advancing  the  science  of  law,  unleaa  it 
be  by  activdy  purauing  their  profeaaion  in  their 
individual  capadty.  The  Inatitution  of  ^Civil 
Engineera  stands,  in  my  opinion,  in  a  very 
different  position  from  such  professional  bodies 
as  the  Sodety  of  Writers  to  the  Signet.  The  mere 
fact  that  memberahip  ia  confined  to  those  who  ar^ 
^tively  engaged,  and  have  attained  some  degree  of 
eminence  in  the  profession,  does  not  militate  againat 
the  object  of  the  institution  being  the  advancement 
of  engineering  sdence ;  because  they  are  really  the 
only  persons  posaeaaing  the  knowledge  and  practical 
experience  requisite  for  the  efficient  promotion  of  that 
object.  Memberahip  ia  not  required  for  admission  to 
the  profeaaion  of  a  civil  engineer ;  it  confers  no  rights 
or  privileges  in  the  practice  of  that  profeaaion.  over 
which  tbe  institution  neither  has,  nor  professes  to 
have,  any  power  of  control.  A  writer  to  the  Signet, 
in  carrying  on  his  private  buaineaa,  and  in  no  other 
form,  exerciaea  his  righta  and  privilegea  as  a  member 
of  the  aociety  to  which  he  belonga ;  but  a  member  of 
the  Society  of  Civil  Engineera  doea  nothing  whatever 
in  his  corporate  capadty  except  when  he  takea  part 
in  ita  proceedings  within  the  walls  of  the  institution. 
Lord  Coleridge  suggeats  that  **  any  man  who  wants 
moat  effectively  and  aucceaaf  ully  to  practiae  the  pro- 
feaeion  of  a  dvil  engineer  will  join  the  inatitution  and 
go  through  the  courae  of  teaching  which  it  providea." 
Now  I  have  been  unable  to  diacover  that  tde  institu- 
tion provides  anything  which  can  be  appropriately 
denominated  a  courae  of  teaching.  Its  members  must 
be  men  who  have  both  learnt,  and  effectivdy  prac- 
tised, their  profession  before  they  joined.  I  do  not 
doubt  that  membership  is  accompanied  with  a  certain 
amount  of  prestige,  which  may  prove  to  be  of  some 
service  to  the  member  in  his  professional  career ;  but 
I  believe  that  the  same  result  would  attend  member- 
ship of  any  society  which  effectively  promr>t<>d  a 
branch  of  sdence  intimately  connected  with  the  pro- 
f  esaion  or  buaineaa  in  which  the  member  was  engaged. 
That  there  ia  a  acience  of  dvil  engineering,  and  that 
ita  development  ia  of  the  utmoat  conaequence  to  our 
national  intereata,  are,  to  my  mind,  propositions  not 
admitting  of  dispute.  I  would  not  for  a  moment 
suggest  that  a  aodety  which  devotea  its  funds  to 
giving  concerts  for  the  entertainment  of  members 
and  their  friends  promotes  the  adence  of  muaio ;  or 
that  the  cauae  of  literature  is  advanced  by  the 
establiahment  of  a  reading-room  for  subscribing 
members.  The  main,  if  not  the  sole,  object  of  such 
societies  is  to  amuse  or  instruct  the  individual 
members.  But  I  can  discover  no  real  analogy  be t  ween 
societies  of  that  kind  and  tbe  Institution  of  Civil 
Engineers.  The  discussion  of  mechanical  and 
engineering  problems  by  the  members  of  the  institu- 
tion cannot  fail  to  elidt  information  and  apeculation 
of  value  to  the  profeaaion  at  large,  and  of  advantage 
to  all  intereated  in  the  varioua  departments  of  science, 
for  whoae  uae  everything  read  or  apoken  by  members 
is  recorded  in  the  printed  minutes,  and  constitutea  a 
aubatantial  addition  to  the  t»um  of  human  knowledge. 
It  occura  to  me  that,  if  anyone  were  aaked  to  aay 
what  would  be  a  more  effident  method  of  promoting 
engineering  adence  than  that  which  the  inatitution 
has  adopted,  he  would  have  difficulty  in  making  a 
aatiafactory  reply.  I  have  accordingly  come  to  tbe 
conduaion  that  the  income  of  the  institution  is,  in 
fact,  applied  not  for  the  profeasionid  ends  of  individuals, 
but  for  "the  promotion  of  a^ice"  in  the  proper 
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sense  of  the  words ;  and  in  that  view  I  entertain  nodoubt 
that  snch  inoome  is  "  legally  appropriated "  within 
the  meaning  of  the  Act,  because  the  pnrposes  to 
which  it  is  applied  are  the  same  with  those  prescribed 
by  the  charter  of  incorporation.  I  have  not  thought 
it  necessary  to  dwell  upon  tbe  first  of  these  points, 
because  I  entirely  concur  in  the  judgments  delivered 
by  Lord  Esher  and  Fry,  L.  J.,  in  the  Court  of  ApppaL 
The  order  appealed  from  ought,  in  my  opiLion,  to  be 
a£5rmed  with  costs,  and  I  move  accordiDgly. 

Lord  Magnaghten.— I  do  not  think  that  the 
reported  deciBions  on  the  construction  and  effect 
of  the  Act  of  1843  throw  any  light  upon  the 
question  now  before  your  lordships.  The  Act  of 
1843  was  in  relief  of  existing  liability  to  local  rates. 
Exemption  from  local  rates  involves  an  additional 
burden  on  a  limited  area.  It  means  a  tax  on  im- 
mediate neighbours,  some  of  whom  may  bo  little 
better  than  actual  paupers.  A  privilege  8o  invidious 
was  naturally  confined  within  narrow  limits.  It  was 
confined  to  societies  established  exclusively  for  the 
purposes  of  science,  literature,  or  the  fine  luis.  The 
word  ••exclusively,"  as  Lord  Campbell  observes  in 
Beg.  V.  Cockhurny  16  Q.  B.  480,  is  "anxiously  intro- 
duced, both  into  the  preamble  and  the  enactment." 
That  is  the  first  condition  of  exemption  under  the  Act 
of  1843.  The  next  is  that  the  society  must  be 
••  supported  wholly  or  in  part  by  annual  voluntary 
contributions."  This  provision  has  given  rise 
to  much  difference  of  judicial  opinion.  But, 
if  I  am  not  mistaken,  the  result  of  the  later 
authorities  favours  the  view  suggested  by  Lord 
Campbell  in  the  following  passage:  •'The  Legis- 
lature may  have  intended  to  throw  an  additional 
burden  on  the  other  ratepayers  of  the  parish  by 
exempting  from  rateabiHty  property  before  rateable 
only  wbeh  it  is  occupied  for  the  purposes  of  a  society 
supported  in  part  by  charitable  donations,  and  not 
by  payments  made  with  a  view  to  the  personal 
accommodation  and  advantage  of  the  members, 
although  the  object  of  their  pursuit  may  be  the 
cultivation  of  science,  literature,  or  the  fine  arts " : 
Huatell  Jfistitution  Y.  Vestry  of  St.  OiUa.  So  that,  to 
bring  itself  within  the  exemption,  a  society  must 
have  no  purpose  beside  those  specified  in  the  Act, 
and  must  also,  in  some  degree,  partake  of  the  charac- 
ter of  a  charitable  institution.  On  these  two  condi- 
tions all  the  cases  decided  under  tiie  Act  of  1843 
seem  to  have  turned.  Neither  the  one  nor  the  other 
is  required  as  a  condition  of  exemption  by  the  Act  of 
1885.  The  duty  granted  by  that  Act  was  imposed  on 
property  belonging  to  bodies,  corporate  or  unin cor- 
porate,^ in  order  to  compensate  the  revenue  for  their 
immunity  from  death  duties.  It  was  a  new  tax 
levied  for  Imi)erial  purposes.  As  might  be  expected, 
the  range  of  exemption  is  much  more  extensive. 
The  conditions  are  far  more  liberal.  The  two  Acts 
differ  widely  in  their  scope,  and  even  when  they 
happen  to  deal  with  the  same  subject  the  wording  is 
not  the  same.  It  was  argued,  indeed,  that  the  lan- 
guftge  was  practically  identical,  but  the  expression, 
to  my  mind,  involves  an  assumption  that  the  meaning 
is^  the  same,  and  an  admission  that  the  language  is 
different.  I  do  not,  therefore,  propose  to  trouble 
your  lordships^  with  any  further  reference  to  the 
numerous  decisions  which  were  cited  in  the  course  of 
the  argument,  beyond  observing,  with  regard  to 
the  case  of  Seg.  v.  The  Institution  of  Civil  Engineers, 
that  while  I  entirely  agree  in  the  conclusion,  I  have 
pome  difficulty  in  accepting  the  propositions  and 
following  the  reasoning  on  which  the  conclusion  is 
based.  In  the  present  case  the  Grown  seeks  to  charge 
the  property  of  the  Institution  of  Civil  Bngineers  by 
Yirtae  of  section  11  of  the  Act  of  1885.    The  institu- 


tion daims  exemption  under  sub- section  3,  on  the 
ground  that  its  property  and  income  are  legally 
appropriated  and  applied  for  the  promotion  of  sdenoe. 
liie  £nt  question  is.  What  is  the  meamng  of  (Jia 
word  "  science "  in  that  sub-section  ?  I  see  no 
reason  why  it  should  be  confined  to  pure  or  specnls- 
tive  scienoe.  The  expression  plainly  includes  applied 
scienoe,  and  it  was  intended,  I  think,  to  denote  a 
particular  branch  of  sdenoe,  as  well  as  univenal 
science  or  science  generally.  If  it  be  at  all  mat^, 
the  word  <'  scienoe  "  in  the  Act  of  1843  appean  ta 
have  been  construed  in  the  same  way.  I  cannot, 
therefore,  doubt  that  mechanical  scienoe  as  employed 
in  civil  engineering  is  science  within  the  meaning  of 
the  exemption  contained  in  section  11  of  the  A^  of 
1885.  That  being  so,  the  question  at  issue  maybe 
stated  shortly.  Is  the  propcorty  of  the  Institution  of 
Civil  Engineers  legally  appropriated  and  applied  for 
the  promotion  of  the  science  of  civil  engineering ;  or 
is  it  legally  appropriated  and  applied  for  the  benefit 
of  civil  engineers,  in  order  to  enable  them  to  pnctiae 
their  profession  to  greater  advantage  P  It  cannot, 
I  think,  be  doubted  that  the  institution  has  raised  the 
standaid  of  the  profession,  and  that  to  a  dvil 
engineer  it  is  of  advantage,  and  probably  of  peooniazy 
advantage,  to  be  a  meniber.  But  is  that  result  tiie 
purpose  of  the  society,  or  is  it  an  incidental,  though 
an  important  and  perhaps  a  necessary,  conseqoeaoe 
of  the  way  in  which  the  institution  does  its  wotkin 
the  pursuit  of  science?  The  charter  and  bye-laws 
define  the  purpose  of  the  institution  as  being  *'  for 
the  general  advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the  acquisition  of 
that  species  of  knowledge  which  constitutes  the  pro- 
fession of  a  civil  engineer."  I  cannot  see  any  reason 
to  doubt  that  the  eminent  men  who  founded  the 
institution  and  obtained  its  charter  from  the  Crown 
were  x>erfectly  sincere  in  describing  the  objects  which 
they  set  before  them.  They  professed  to  be  zealous 
in  tiie  interests  of  science ;  why  should  it  be  assumed 
or  suspected  that  their  real  purpose  was  the  advan- 
tage of  their  own  craft  P  It  may  be  that  the  ad- 
vancement of  the  interests  of  the  profession  of  cM 
engineering  is  inseparably  bound  up  with  the  ad- 
vancement of  mechanical  science.  Probably  the 
founders  of  the  society  were  not  insensible  of  the 
advantages  which  such  an  institution  was  likely  to 
confer  upon  its  members  in  their  professional 
capacity.  That  would  have  been  a  formidable  ob- 
jection if  the  language  of  the  Act  of  1885  had  been 
the  same  as  that  of  the  Act  of  1843.  But  under  the 
Act  of  1885,  in  the  case  of  a  scientific  institution,  the 
only  question  is  whether  the  property  sought  to  be 
charged  is  legally  appropriated  and  applied  for  the 
promotion  of  science.  If  it  is,  it  seems  to  me  that 
the  exemption  must  hold  good,  althongh  tiie 
institution  to  which  the  property  belongs  may  serve 
another  purpose  as  well.  Now,  I  think  it  is 
clear  that,  according  to  the  true  construction 
of  the  charter,  the  property  of  the  institnticffl 
is  dedicated  to  the  promotion  of  science.  Is  it,  in 
fact,  so  applied  P  It  seems  to  me  that  the  society  has 
loyally  adhered  to  the  declared  objects  of  its  charter. 
There  was,  I  think,  much  force  in  the  obserraiicn 
which  was  made  by  one  of  the  learned  counsel  for  tiiie 
respondents — that,  in  the  present  state  of  knowledge, 
advance  in  mechanical  science  is  only  to  be  expected 
from  conferences  of  spedalists — from  the  interobaotfS 
in  friendly  rivalry  of  the  ideas  of  the  most  highly 
trained,  the  most  ingenious,  and  the  most  experienced 
members  of  the  profession.  That  is  the  method  by 
which  this  society  pursues  its  professed  object  The 
council  every  year  invite  original  conmaunicationB  on 
various  spec&ed  subjects,  and  on  other  questions  of 
professional  interest.     For  commonioations  of  ids- 
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qaate  merit  premiamB  axe  awarded,  which,  for  the 
moet  part,  are  open  to  any  person  of  any  country, 
whether  he  be  a  member  of  the  institntion  or  not. 
During  the  sesnon,  which  extends  over  six  months 
in  each  year,  there  are  weekly  meetings  of  the 
society,  at  which  every  member  is  at  liberty  to 
introdaoe  a  stranger.  At  these  meetings  papers 
selected  from  communications  received  in  response  to 
the  invitation  of  the  council  are  read  and  discussed, 
the  discussions  of  fen  lasting  over  several  evenings.  In 
order  to  facilitate  discussion  proof  copies  of  the  papers 
intended  to  be  read  are  supplied  to  any  persons, 
whether  members  or  not,  who  are  supposed  to  be 
specially  conversant  with  the  particular  subject.  A 
snorthand  note  of  the  discussion  is  taken,  and,  after 
due  correction,  printed  in  the  **  minutes  of  proceed- 
ings" for  the  year,  together  with  the  papers  read  at 
the  weekly  meetings,  and  communications  from 
persons  intarested  in  the  subjects  discussed  who 
may^  have  been  unavoidably  absent  during  the  dis- 
cussion. The  minutes  also  contain  other  selected 
papers  and  a  summary  of  information  gathered 
from  the  transactions  of  foreign  engineering  societies 
and  from  foreign  scientific  periodicals  on  all  branches 
of  professional  knowledge,  so  as  to  form  a  record 
from  year  to  year  of  the  progress  of  engineering 
science.  There  are,  besides,  occasional  lectures 
delivered  by  men  of  eminence  on  "  the  principles  in- 
volved in  the  action  of  the  great  sources  of  power 
in  nature  and  their  practicsJ  application/'  which  are 
afterwards  published  in  separate  volumes.  '*The 
minutes  of  proceedings"  are  not  on  sain  to  the 
public,  but  they  are  not  a  sealed  book.  Copies  are 
sent  to  every  member,  and  copies  are  also  presented 
to  other  institutions  and  public  libraries  at  home  and 
abroad,  so  that  the  information  contained  in  them  is 
practically  accessible  to  any  person  who  may  wish  to 
avail  himself  of  it  The  principal  part  of  the  ex- 
penditure of  the  society  is  incurred  in  the  production 
of  the  ''minutes  of  proceedings,"  and  in  connection 
with  the  lectures,  and  in  the  maintenance  of  tbe 
library  of  the  institution,  which  contains  a  large  and 
valuable  collection  of  scientific  works.  The  rest  of 
the  expenditure  goes  in  establishment  charges  and 
other  matters  of  that  sort.  Substantially,  as  it  seems 
to  me,  the  whole  of  the  society's  income  is  applied  to 
the  promotion  of  science.  I  cannot  conceive  in  what 
better  way  the  promotion  of  mechanical  soienoe,  and 
in^  particolar  of  these  branches  of  mechanical 
science  which  lie  within  the  province  of  civil 
SDgiueering,  could  be  effected.  I  cannot  doubt 
that  by  means  of  the  discussions  on  the  papers 
rsad  at  the  ordinary  meetings  of  the  society 
much  new  light  has  been  thrown  on  scientific  ques- 
tions, and  much  knowledge,  which  would  otherwise 
have  perished,  has  been  preserved.  I  see  no  trace  of 
a  selfish  or  illiberal  spirit  in  the  proceedings  of  the 
society,  nor  do  I  find  anything  to  lead  me  to  sup- 
pose that  its  property  and  income  are  applied  other- 
wise than  bond  fide  for  the  promotion  of  science. 
The  action  of  the  society  may  incideotally  benefit 
the  profession  to  which  its  members  belong — I  have 
no  doubt  that  is  so— but  I  agree  with  the  Master  of 
the  EoUs  in  thinkiog  that  '*  that  which  this  society 
does  is  something  higher  and  larger  than  the  mere 
education  of  students  and  others  for  tbe  profession 
of  dvil  engineers.'*  I  think  the  appeal  should  be 
dismissed. 

Judgment  afpeaUd  from  affirmed,  and  appeal  die- 
mined,  with  cotU, 

Solicitors  for  the  appellants,  Sir  W.  Mdvill,  Soli- 
^Hor  of  Inland  Revenue. 

Sdioitors  for  the  respondent,  Raddiffee  A  Cator. 


dtouvt  of  atppjraL 


Nov.  3. 


From  Ohsn.  Di^. 

Babkett  v.  Kino,  (a.) 

Bankruptcy — Covenant  to  pay  out  of  estate  six  months 
after  death — Claim  barred  by  bankiiiptcy  proceedings — 
Bankruptcy  Act,  1883  (46  db  47  Vict,  c.  52),  s,  37,  sub- 
section 3. 

By  a  deed  made  between  R,  D,  K.  of  the  one  part  and 
E,  B.  of  tJie  other  part,  R.  D,  K.  covenanted  that  his 
executors  and  administrators  would  pay  E.  B.  the  sum  of 
£3,000,  with  interest  at  five  per  cent,  from  the  date  of  the 
death  of  R.  D.  iT.,  within  six  months  from  his  death, 
R,  D.  K.  subsequently  filed  his  petition  in  bankruptcy,  and 
an  order  was  made  thereunder.  E.  B.  knew  of  these 
proceedings,  but  abstained  from  proving  in  respect  of  this 
liahility.  R.  D,  K.  died,  and  E.  B.  commenced  this 
action  against  the  executors  under  the  covenant  in  the  deed. 

Held,  that  this  was  a  debt  which  fell  within  section  37 
of  the  Bankruptcy  Act,  1883,  and  any  proceedings  under 
the  deed  were  barred  by  the  proceedings  in  bankruptcy. 

Appeal  from  Stirling,  J. 

By  a  deed  dated  the  6th  of  Jiuia,  1885.  and  made 
between  Hir  Richard  Duckworth  King  of  the  one  part 
and  Mr.  Edward  Bamett  (the  plaintiff)  of  the  other 
part.  Sir  B.  D.  King  coveoant^  with  the  plaintiff, 
his  executors,  administrators,  and  assigns,  that  the 
executors  and  administrators  of  him  (Sir  B.  D.  King) 
should  within  six  calendar  months  from  his  death  pay 
to  the  plaintiff,  his  executors,  administrators,  and 
assigns,  the  sum  of  £3,000,  and  interest  thereon  at 
the  rate  of  five  per  cent,  per  annum  from  the  date  of 
the  death  of  Sir  B.  D.  King. 

In  February,  1886,  Sir  B.  D.  King  filed  his  petition 
in  bankruptcy,  and  a  receiviog  order  was  made  there- 
under on  tbe  26th  of  February. 

On  the  2nd  of  November,  1887,  Sir  B.  D.  King 
died,  having  by  his  will  appointed  the  defendants. 
Sir  George  St.  Vincent  King  and  Mr.  Oharles 
Edward  Bamett,  executors  thereof,  and  in  June, 
1888,  the  plaintiff  commenced  this  action  against  the 
defendant!!  under  the  covenant  in  the  deed  of  the  6th 
of  Tone,  1885,  claiming  the  sum  of  £3,000  and  inter- 
est thereon  at  the  rate  of  five  per  cent,  per  annum 
from  the  2nd  of  November,  1887. 

The  defendants  raised  (among  others)  the  defence 
that  any  right  of  action  which  the  plaintiff  might 
have  had  under  the  deed  was  barred  by  the  bank- 
mptcy  proceedings  taken  by  Sir  B.  D.  King,  of  which 
the  plaintiff  was  fully  aware,  the  debt  falling  within 
sub- section  3  of  section  37  of  tbe  Bankruptcy  Act, 
1883,  which  enacts  that,  save  as  previously  mentioned 
in  the  section,  **  all  debts  and  liabilities,  present  or 
future,  certain  or  contingent,  to  which  the  debtor  is 
subject  at  the  date  of  the  receiving  order,  or  to  which 
he  may  become  subject  before  his  discharge  by  reason 
of  any  obligation  incurred  before  the  date  of  the 
receiving  order,  shall  be  deemed  to  be  debts  prov- 
able in  bankruptcy." 

Stirling,  J.,  neld  that  the  debt  arising  upon  this 
covenant  fell  within  section  37  of  the  Bankruptcy  Act, 
1883,  and  any  proceedings  upon  it  were  barred  by  the 
bankruptcy  proceedings. 

The  plaintiff  appealed. 

Cautley  {Herbert  Reed  with  him),  for  the  appellant. 

Qrckham  Hastings,  Q.O.,  and  John  Henderson,  for  the 
respondents,  were  not  called  upon. 

(a.)  Beported  by  H.   M.  Chabtebs  Macfhebson*, 
Esq.,  Barrister-at-Law, 
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Wilding  w.  Bean.— Bibd  v,  Davey. 


GouBT  OF  Appeal. 


Sir  James  Hahnen.— Weare  all  of  opinion  that  this 
appeal  must  be  dismiraed .  The  qaestion  resolves  itself 
into  whether  or  not  an  obligation  to  pay  money  out  of 
tbe  estate  of  the  deoeased  six  months  after  his  death  is 
a  liability  or  obligation  within  the  meaning  of  section 
37  of  the  Bankraptoy  Aot»  1882.  It  was  contended 
by  the  appellant  that  the  section  means  that  only  such 
liabilities  are  capable  of  proof  (and,  therefore,  affected 
by  the  proceediogs  in  bankruptcy)  as  relate  to  tbe 
debtor  personally ;  and  that  thu  liability,  which  could 
only  arise  after  his  death,  is  not  within  the  meaning 
of  this  section.  I  think  that  is  far  too  narrow  a  con- 
struction of  the  language  of  the  Act.  In  my  opinion 
the  true  meaning  is  that  the  section  applies  not  only 
to  an  obligation  to  pay  money  by  the  obligor  himself, 
but  also  to  an  obligation  to  pay  out  of  his  estate.  I 
think  the  observation  made  by  Fry,  L.  J.,  during  the 
argument  an  exceedingly  strong  one.  that  the  effect 
of  the  appellant^s  contention  would  be  this,  that, 
supposing  the  holder  of  this  deed  had  taken  the  proper 
steps  to  do  so,  he  could  not  have  proved  in  respect  of 
this  liability  in  tbe  bankruptcy  proceedings.  This  is 
an  unreasonable  condusiou  to  arrive  at ;  and  in  my 
opinion  the  decision  of  Stirling,  J.,  is  correct,  and 
any  proceedings  under  this  deed  are  barred  by  the 
proceedings  in  bankruptcy. 

BowEN  and  Fky,  L.J  J.,  concurred. 

Appeal  dismisted. 

Solicitors,  Latham,  Farmer,  <h  Co, ;  Eawes  <b  Sons, 


From  a  B.  Biv. 


Nov.  3. 


Wilding  v,  Beax.  (a.) 


Practice — Writ — Defmdant  oiU  of  jurisdiction — Substi- 
tuted service --Ord,  9,  r.  2. 

The  plaintiff,  liaving  issued  a  writ  agaimt  the  defendant 
and  being  unable  to  discover  her  address,  obtained  an  order 
for  svhstituted  service  upon  Tier  solicitor.  It  then  appeared 
that  she  had  gone  abroad  before  the  writ  was  issued  wM^ut 
any  intention  of  evading  servicCf  and  had  remained  out  of 
the  jurisdiction  ever  since. 

Held,  that  the  writ  being  a  writ  for  service  within  the 
jurisdiction,  the  order  for  substituted  service  could  not  be 
maintained. 

Fry  V,  Moore,  37  JV.  R.  565.  23  Q,  B.  D,  395,  fol- 
lowed. 

Appeal  from  the  decision  of  a  divisional  court 
(Pollock,  B.,  and  Grantham,  J.)  setting  aside  an 
order  for  subntituted  service  of  the  writ  in  the  action. 

In  July,  1890,  the  plaintiff  issued  a  writ  against 
the  defendant,  and  endeavoured  to  effect  service  of  it 
upon  her.  He  applied  to  the  defendant's  solicitor  for 
her  address,  which  the  solicitor  declined  to  give, 
and  the  plaintiff  then  obtained  an  order  at  chambers 
for  substituted  service  of  the  writ  upon  tbe  solicitor. 
It  then  appeared  that  the  defendant  was  out  of  the 
jurisdiction,  and  had  gone  abroad  some  days  before 
the  issue  of  the  writ,  but  without  any  intention  of 
evading  service.  She  had  been  out  of  the  jurisdiction 
ever  since. 

The  Divisional  Court  set  aside  the  order,  and  the 
plaintiff  appealed. 

Eenn  Collins,  Q,Q,,  and  R,  M.  Bray,  iot  the  appel- 
lant. 

Morton  Daniel,  for  the  respondent. 
The  following  cases  were  cited:   Wait  v.  Barnetf-, 
26  W.  B.  745,  3  Q.  B.  D.  363 ;  Hope  v.   Hope,  2  W.  E. 

(a.)  Beported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 


698,  4  De  G.  M.  &  G.  328 ;  Fry  v.  Moore,  37  W,  B. 
565,  23  Q.  B.  D.  395;  In  re  Urquhart,  38  W.  B. 
612,  24  Q.  B.  D.  723  ;  Slade  v.  iSlade,  30  W.  B.  28, 

Lord  Ebher,  M.B. — In  this    case    the   plaintiff', 
believing  that  he  had  a  cause  of  action  against  the 
defendant,  issued  a  writ  in  general  terms  for  service 
in  England,      He  attempted  to  serve  the  writ  upon 
her  in    England,    but  failed.      Then  the  plaintiff 
went  to  a  person  who   had   acted  as  the   lady's 
solicitor,   and  asked  him  where  she  was;    he    de- 
clined to    give  her  address.      There  was  no  duty 
on  him  to  disclose  his  client's  address,  even  if  he 
knew  it     The  phiintiff  then  obtained  an  order  for 
what  is  called  substituted  service  of  the  writ — ^tbat 
is  to  say,  for  service  of  tbe  writ  on  the  solicitor. 
It  then  was  discovered  that  the  plaintiff  had  been 
acting  in  error.  The  lady,  whom  he  supposed  to  have 
been  in  England  at  the  time  the  writ  was  issued,  was 
then  abroad  and  out  of  the  jurisdiction.    The  ques- 
tion, therefore,  is  whether  it  was  right  to  order  sub- 
stituted service  of  this  particular  writ.      The    writ 
is  an  ordinary  writ  for  service  in  England.    By  tbe 
law  and  comity  of  nations  such  a  writ  cannot  be 
served  abroad.    It  was  rightly  decided  in  Fry  v. 
Moore  that  if  such  a  writ  cannot  be  served  directly, 
it  cannot  be  served  indirectly  by  means  of  an  order 
for  substituted  service.      While    the   defendant    is 
abroad,  and  out  of  the  jurisdiction,  this  writ  cannot 
be  served  upon  her.    Therefore  there  cannot  be  sub* 
stituted  service  of  this  writ,   and  the   order  for  it 
must  be  set  aside.      No  doubt  Parliament  has  given 
leave,  under  certain  circumstances,  for  the  court  to 
issue  writs  out  of  tbe  jurisdiction.      Where    those 
conditions  are    fulfilled,   the  court  will,  in  certain 
cases,  issue  writs  which  can  be  served  abroad.    If 
this  had  been  such  a  writ  as  that,  then,  possibly, 
under  certain  circumstances,  the  court  might  order 
substituted  service  of  that  writ.     But  this  writ,  as  I 
have  said,  could  imder  no  circumstances  have  been 
served  abroad,  and  therefore  the  order  for  substitu- 
ted service  was  wrong.    If  the  defendant  had  left  fbe 
jurisdiction  in  order  to  evade  service  of  the  vmt  I 
think  the  case  would  be  different,  but  there  is  no 
evidence  at  all  of  her  having  done  so.    The  appeal 
must  be  dismiBsed. 

LiNDLEY,  L.J.— I  agree.  I  think  the  case  is 
governed  by  the  decision  in  Fry  v.  Moore. 

LoFES,  L.  J.— If  it  were  proved  that  this  lady  left 
the  jurisdiction  in  order  to  evade  service  of  the 
writ  I  think  that  the  order  for  substituted  service 
might  be  maintained.  There  being,  however,  no 
evidence  of  this,  1  think  the  case  falls  within  tbe 
decision  of  Fry  v.  Moore 

Appeal  dismissed* 

Solicitor  for  the  appeUent,  O.  B.  Crook. 

Solicitor  for  the  respondent,  R*  S,  Qregson, 


From  Q.  B.  Div.  )  t  i    i  ^     r\^4,  oq 

[andQ.B.Div]J  ^^^y^''   ^^^^ 

Bird  v,  Davey. 
March  (Claimant),  (a.) 
Bill  of  sale — Attesting  loiiness — Two  attestation  clauses- 
Address  and  description — Bills    of  Sale  Act  (1878) 
Amendment  Act^  1882  (45  db  46  Vict,  c,  43;,  ss,  9,  10,- 
Form  in  scliedule. 

Where  there  are  two  or  more  grantors  and  two  or  more 
attestation  clauses  in  a  bill  of  sale  given  by  way  of  security, 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  and  Sir  SHERSToy 
Baker,  Barristers-at-Law. 
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Court  of  Appeal.                                         Bibd  v.  Davby. 

COUBT  OF  ApPKATi. 

Uhebm  of  sale  is  not  rendered  void  under  the  BUU  of  Sale 
Actj  1882y  by  reason  of  the  address  and  description  of  the 
attesting  witness  not  being  repeated  in  the  second  and  sub- 
sequent attestation  clauses,  provided  that  it  is  clearly 
apparent  upon  the  face  of  the  bill  of  sale  itself  that  the 
aUesting  witness  is  the  same  person  in  each  case. 

PawoiiB  V.  Urand,  38  W,  R,  388,  25  Q.  B.  D.  110, 
distingiLished. 

Appeal  from  the  judgpuent  of  the  judge  of  the 
Bomford  County  Court  upon  au.ioterpleader  issue  to 
determine  the  right  to  aertain  goods  which  had  been 
seized  in-  execution  by  the  phdntiff,  and  claimed 
by  the  grantee  under  a  bill  of  sale. 

There  were  three  grantors,  one  of  them  being  the 
execution  debtor,  and  two  attestation  dauses  in  the 
bill  of  sale.  The  first  attestation  clause  stated  that 
the  bill  of  sale  was  executed  by  one  of  the  grantors 
**in  the  presence  of  me  (the  alterations  initialled  by 
me  havlDg  been  first  nuM)e).  Geo.  Bailey,  solicitor, 
Eomford."  The  second  attestation  clause,  which  came 
immediately  below  the  first,  and  which  stated  that  the 
hill  of  sale  was  executed  by  the  two  other  grantors, 
was  in  precisely  the  same  form  as  the  first,  except 
that  after  the  signature  *'  Geo.  Bailey  *'  no  address 
or  description  was  added.  It  was  apparent  upon  the 
&oe  of  the  bill  of  sale  that  the  document  was  origi- 
nally drawn  with  only  one  grantor  and  one  attestation 
daute  ;  that  the  names  of  the  two  other  grantors 
were  subsequently  inserted,  together  with  the  altera- 
tioDS  and  additions  consequent  thereon,  as  well  as  the 
words  in  the  first  attestation  clause,  '*  the  alterations 
initialled  by  me  having  been  first  made  " ;  and  that 
the  second  attestation  clause  was  also  added.  Each 
of  the  alterations  was  initialled  once  "  O.  B."  The 
signature  "  GFeo.  BaOey"  in  each  attestation  clause 
nas  iu  the  same  handwriting,  and  the  alterations  and 
additions  were  apparently  so  too.  The  county  court 
judge  held  that  the  bill  of  sale  was  yalid.  The 
execution  creditor  appealed. 

July  17. — Lynden  Bdl,  for  the  execution  creditor. 

C,  E,  JoneSf  for  the  claimant. 

PoLLOOK,  B. — My  decision  in  this  case  is  founded 
apon  this :  there  have  been  two,  or  rather  three 
esses,  on  the  same  point — namely,  Blankenstein  v. 
BoberUon,  24  Q.  B.  D.  513,  38  W.  B.  Dig.  23; 
For  sons  v.  Brand,  and  CouXson  y.  Dickson^  38 
W.  B.  388,  25  Q.  B.  D.  110.  The  result  of 
these  cases  is  this,  that  the  form  given  in  the 
schedule  must  be  taken  to  include  the  attestation 
dauae,  and  that  the  execution  of  the  bill  of  sale  and 
tiie  mode  of  execution  are  a  part  of  that  form.  In 
those  cases  it  was  argued  that  the  court  might  refer 
to  the  affidavit  to  supply  the  omission,  but  the  court 
aatd  not,  and  they  said  that  the  statute  must  be  com- 
plied with.  In  the  present  case,  no  doubt,  it  is  not 
contended  that  the  affidavit  can  be  referred  to,  but 
it  is  said  that  the  court  ought  to  assume  that  the 
Attesting  witness  in  the  second  clause  is  the  same  as 
the  person  who  attests  the  first  clause.  It  seems  to 
me  that  that  could  not  be  done  without  sinning 
against  the  spirit  of  the  cases  dted.  There  might  be 
two  men  of  the  same  name,  as,  for  instance,  there 
inight  be  father  and  son  of  the  same  name.  I  am  of 
opinion  that  the  preeent  case  comes  within  the 
sathority  of  those  cases. 

Day,  J.— If  this  case  had  been  unfettered  by  au*^ 
thority  I  should  have  been  of  opinion  that  this  attes- 
Istion  clause  was  abundantly  simcient.  Because  the 
address  and  description  have  not  been  added  in  the 
teoond  attestation  clause,  I  am  constrained  by  the 
CMes  cited  to  hold  that  this  bill  of  sale  is  void.  The 
leooftd  clause  is  merely  signed  by  Geo.  Bailey.  I 
'ntiiely  concur  that  if  a  jury  were  asked  if  the  Geo. 


Bailey  who  signed  the  second  clause  was  the  same 
G«o.  Bailey  who  signed  the  first  they  would  have  no 
hesitation  ii^  saying  that  they  were  the  same.  But  I 
am  bound  to  hold  that  the  words  "  the  address  and  de- 
scription "  are  part  of  the  statutory  form,  that  they 
are  not  in  the  present  attestation  clause,  and,  there- 
fore, that  this  bill  of  sale  is  void. 

iippeal  allowed.    Leave  to  appeal. 

The  claimant  appealed. 

Cot.  28. — C.E.  JoneSy  for  the  claimant. — The  address 
and  description  of  the  attesting  witness  appear  upon 
thebill  of  sale  as  required  by  the  form  in  the  Bills  of 
Sale  Act,  1882.  It  is  clear  from  the  mode  in  which 
the  bill  of  sale  is  drawn,  and  from  the  handwriting, 
that  the  attesting  witness  was  the  same  iu  each  attes- 
tation clause.  The  words  in  each  attestation  clause, 
**  The  alterations  initialled  by  me  having  been  first 
made,"  together  with  the  fact  that  the  alterations 
are  only  initialled  once,  clearly  show  this.  It  is  not 
necessary  to  repeat  the  address  and  description  in 
each  attestation  clause ;  it  is  sufficient  if,  on  the  face 
of  the  bill,  it  is  apparent  that  the  attesting  witness  is 
the  same  in  each  case.  In  Blankenstein  v.  Robertson, 
24  Q.  B.  D.  643,  38  W.  R  Dig.  23,  and  Parscms  v. 
Brand,  Coulson  v.  Dickson,  38  W.  R.  388,  25  Q.  B.  D. 
110,  the  address  and  description  were  not  in  the  bill 
of  sale,  and  it  was  held  that  the  omission  could  not 
be  supplied  from  the  affidavit  or  by  evidence.  These 
cases,  therefore,  are  distinguishable. 

Lynden  Bell,  for  the  execution  creditor. —  The 
address  and  description  of  the  attesting  witness  must 
be  inserted  in  each  attestation  cliiuse.  Each  attestation 
clause  ought  to  be  complete  in  itself,  otherwise  the  bill 
of  sale  is  not  in  accordance  with  the  form.  Secondly, 
the  information  required  by  the  form  has  not  been 
given.  There  is  nothing  on  the  face  of  the  bill  of  sale 
to  show  that  the  attesting  witness  is  the  same  person 
in  each  case.  The  information  required  to  be  given — 
viz.,  the  address  and  description  of  the  witness  iu  the 
second  attestation  clause — cannot  be  deduced  from  the 
bill  of  sale  itself.  The  similarity  of  the  handwriting 
in  the  original  bill  of  sale  cannot  avail,  because  in- 
tending lenders  who  search  the  register  would  only 
see  a  copy  of  the  bill  of  sale,  and  not  the  original. 
The  form  has,  therefore,  not  been  followed,  and  the 
bill  of  sale  is  void. 

(7.  E,  c/itmes  repUed. 

Lord  lEsHEB,  M  B.— It  has  been  contended  that  this 
bill  of  sale  is  not  in  accordance  with  the  form  because 
the  address  and  description  of  the  attesting  witness 
have  not  been  given  in  the  second  attestation  clause. 
Now  it  has  been  decided  by  this  court  that  the  address 
and  description  of  the  attesting  witness  must  be  given 
on  the  face  of  the  bill  of  sale.  It  would  not  be  suffi- 
cient to  show  from  the  affidavit  or  by  extraneous 
evidence  what  the  address  and  description  were ;  nor 
would  it  be  sufficient,  in  the  case  of  a  bill  of  sale 
where  there  are  two  attestation  clauses,  to  show  from 
the  affidavit  or  by  evidence  that  the  witness  was  the 
same  in  each  case.  Still,  however,  if  it  is  dear  upon 
the  face  of  the  bill  of  sflde,  and  without  the  help  of 
any  extraneous  evidence,  that  the  attesting  witness 
was  the  same  person  in  each  case,  then  the  address 
and  description  are  given  on  the  face  of  the  bill  of 
sale  in  accordance  with  the  form,  and  the  bill  of  sale 
is  valid.  The  oourt  must  be  satisfied  upon  that  point 
from  the  bill  of  sale  itself  without  any  doubt  what- 
ever ;  in  other  words,  the  inference  from  the  bill  of 
sale  itself  must  be  an  irresistible  inference  that  the 
witness  is  the  same  in  each  case.  If,  on  looking  at  the 
bill  of  sale,  the  court  has  no  doubt  from  the  hand- 
writing that  the  attesting  witness  is  the  same  person 
in  ea<m  case,  then  the  address  and  description  are 
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given  on  the  face  of  the  bill  of  Bale.  Inasmnch  as  the 
Act,  when  prescribing  these  partioolars,  is  dealing 
with  the  original  bill  of  sale,  the  origuial  may  be 
looked  at  for  the  purpose  of  comparing  the  hand- 
writing, thongh  no  extraneons  evidence  is  admissible 
in  regard  to  it.  In  the  present  case  no  member  of  the 
court  has  the  smallest  doubt  on  looking  at  the  bill  of 
sale  that  the  witness*  "  Geo.  Bailey,"  in  each  atte^a- 
tion  clause  is  the  same  person.  The  address  and 
description  of  the  witness  are  therefore  given  in  the 
bill  of  sale,  and  ^e  bill  of  sale  is  good.  The  case  of 
Parsons  v.  Brand  is  disiiDguishable,  as  there  the 
addresys  aod  description  of  the  witness  did  not  appear 

Xn  the  bill  of  sale  at  all.    The  appeal  must  be 
wed,  and  the  judgment  of  the  county  court  judge 
restored. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  The 
learned  judges  in  the  Divisional  Court  considered 
themselves  bound  by  the  authority  of  Parsons  v. 
Brand  to  hold  that  this  bill  of  sale  was  void.  In  that 
case,  however,  this  court  decided  that  an  omission  in 
the  bill  of  sale  could  not  be  supplied  from  the  affi- 
davit, but  that  the  bill  of  sale  itself  must  be  in  accord- 
ance with  the  form.  Section  9  of  the  Act  provides 
that  a  bill  of  sale  shall  be  void  unless  made  in  accord- 
ance with  the  form.  Section  10  provides  that  the 
execution  of  a  bill  of  sale  by  the  grantor  shall  be 
attested  by  at  least  one  credible  witness.  The  ques- 
tion, then,  is  whether  this  bill  of  sale  is  attested  in 
accordance  with  the  form.  The  form,  when  dealing 
with  the  attestation  clause,  says  "  Add  witness's  name, 
address,  and  description.'*  These  particulars  must 
be  given  somewhere  in  the  attestation  clause.  If  a 
person  signs  more  than  one  attestation  clause  he 
need  only  state  his  address  and  description  once  so 
long  as  it  is  clear  from  the  face  of  the  bill  of  sale  that 
the  witness  in  each  case  is  the  same  person.  The  Act 
does  not  require  him  to  repeat  his  address  and 
description  over  again.  In  Thomas  v.  Kelly,  37 
W.  B.,  at  p.  356,  13  App.  Cas.,  at  p.  520,  Lord  Mac- 
naghten  said:  *'  When  is  an  iDstrument  which  pur- 
ports to  be  a  bill  of  sale  not  in  accordance  with  the 
statutory  form  P  Possibly  when  it  departs  from  the 
statutory  form  in  anything  which  is  not  merely  a 
matter  of  verbal  difference."  Taking  that  as  our 
guide,  can  it  be  said  that  this  attestation  clause  is 
not  in  accordance  with  the  form  P  If,  from  the  face 
of  this  bill  of  sale,  the  inference  is  irresistible,  as  it 
seems  to  me  to  be,  that  there  is  only  one  attesting 
witness,  then  the  bill  of  sale  is  valid.  In  the  cases 
cited  the  address  and  description  of  the  attesting 
witness  were  omitted  altogether  from  the  bUl  of  sale. 

Lopes,  L.J. — If,  from  the  face  of  the  bill  of  sale, 
without  the  assistance  of  any  extraneous  evidence, 
the  conclusion  is  irresistible  that  the  attesting  witness 
in  each  attestation  clause  is  the  same  person,  then 
the  address  and  description  are  given  in  the  attesta- 
tion clause,  and  the  bill  of  sale  is  valid.  To  my  mind 
the  conclusion  from  this  bill  of  sale  is  irresistible  that 
"Geo.  Bailey"  in  both  cases  is  the  same  person. 
The  learned  judges  in  the  court  below  rdied  upon  the 
cases  of  Parsons  v.  Brand  and  Goulson  v.  Dickson.  In 
the  first  case  both  the  address  and  description  of  the 
witness  were  altogether  omitted  from  the  bill  of  sale. 
In  the  second  case  the  address  was  given,  but  not  the 
description.  The  court  held  that  both  bills  of  sale 
were  bad  as  not  being  in  accordance  with  the  form, 
and  that  the  defect  could  not  be  cured  by  anything 
extraneous  to  the  bill  of  sale  itself.  That  is  not  the 
case  here. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  R,  H.  Ward. 

Solicitor  for  the  claimant,  A.  H.  Hunt  d:  Co. 


Adm.  and  O.A.  Jvne  5,  JO ;  July  22,  1890. 

"  The  Ruby."  (a.) 

Shipping  —  Damage  —  Compulsory  pilotage  —  Llanelly 
Pilotage  District — MtrcharU  Shipping  Act  1854  (17  <6 
18  Vict  c.  104;,  ss,  353,  388—6  cfc  7  Vict,  c.  Ixxxviii, 
s.  158. 

Subject  to  the  provisions  in  the  Merchant  Sliipping  Ads 
exempting  from  compulsoi'y  pilotage  certain  vessels  there 
referred  to,  pilotage  is  compulsory  within  the  limits  of  thi 
Llanelly  Pilotage  District  for  all  vessels  not  exempted  from 
compulsoi'y  pilotage  by  the  terms  of  the  pilotage  bye-laws 
made  by  the  Buny  Navigation  and  Llanelly  Harbour 
Commissioners. 

This  was  an  action  of  damage  instituted  on  behalf 
of  the  owners  of  the  steamship  Cambrian  against 
jTAe  Buby  and  her  freight. 

This  action  was  brought  to  recover  the  damages 
sustained  in  a  collision  between  the  two  vessels  on 
the  16th  of  February,  1890,  in  the  Eiver  Burry,  when 
both  vessels  were  in  charge  of  pilots  licensed  by  the 
Burry  Navigation  and  Llanelly  Harbour  Commis- 
sioners. 

The  owners  of  The  Buby  appeared  as  defendantf, 
and  set  up  a  defence  on  the  merits,  and  also  pleaded 
that  at  and  before  the  time  of  the  collision  The  Buby 
was  within  a  district  where  the  employment  of  s 
pilot  was  compulsory  by  law,  and  was  in  charge  of 
a  duly  licensed  pilot  by  compulsion  of  law,  and  that 
if  the  said  ooUision  was  caused  or  contributed  to  by 
any  person  on  board  The  Buby^  which  they  denied, 
it  was  solely  caused  by  the  default  or  negh'genoe  of 
the  said  pilot,  and  not  by  any  default  or  neglect  of 
the  defendants  or  their  servants.  The  defendants 
further,  by  way  of  counter-  claim,  alleged  that  they  ' 
had  sustained  damage  by  reason  of  the  negligent 
navigation  of  The  Cambrian  by  the  plaintiffs  or  their 
servants,  and  for  the  amount  of  the  damages  occa- 
sioned by  the  collision  claimed  judgment  against  the 
plaintiffs  and  their  bail. 

The  plaintiffs,  in  their  reply,  joined  issue  upon  the 
defence,  and  by  way  of  defence  to  the  oounter-daim, 
repeated  the  allegations  in  the  statement  of  claim, 
and  further  pleaded  as  follows  : — 

3.  The  plaintiffs  further  say  that  at  the  time  of 
the  said  collision  The  Cambrian  was  in  charge  of  a 
duly  licensed  pilot  for  the  district  in  which  she  was 
being  navigated,  all  of  whose  orders  were  obeyed, 
and  that  if  the  said  collision  was  caused  or  con- 
tributed to  by  the  fault  or  incapacity  of  any  person 
on  board  The  Cambrian,  which  they  deny,  it  was 
solely  by  the  fault  or  incapacity  of  the  said  pilot, 
and  if  the  court  should  be  of  opinion  that  the 
employment  of  such  pilot  was  compulsory  upon  the 
plaintiffs  by  law  at  the  time  and  place  of  such  colli- 
sion, the  plaintiff^  say  they  are  not  answerable  for 
any  loss  or  damage  occasioned  to  the  defendants  by 
such  collision  by  reason  of  the  aforesaid  dream- 
stances,  and  under  the  provisions  of  section  388  of 
the  Merchant  Shipping  Act,  1864  (17  &  IS  Vict  c 

The  action  was  heard  on  the  merits  befoie  Butt, 
J.,  and  two  of  the  Elder  Brethren  of  the  Trinity 
House  on  the  5th  of  June,  when  the  court 
pronounced  the  collision  to  have  been  occasioned 
solely  by  the  fault  or  incapacity  of  a  duly  lionised 
pilot,  who  was  at  the  time  of  the  said  coUisioB 
acting  in  charge  of  the  steamship  Buby^  but  reserved 
for  argument  the  question  of  law  whether  the  em- 
ployment of  the  pUot  of  The  Buby  at  the  time  and 
place  of  the  collision  was  compulsory  or  not. 

(a.)  Reported  by  F.  C.  Jemmett  and  A  P.  PbecbvaL 
Keep,  Esqs.,  Barristers-at-Law. 
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June  10. — ^The  reaerred  question  of  law  oame  on 
lor  argument  before  Batt»  J. 

Sir  WaUer  PhiUimore  and  J,  P.  Atpinall  appeared 
lor  the  defendants,  the  owners  of  The  Ruby. 

BameB,  Q.O.,  and  Baikes  appeared  for  the  plaintifiE«, 
the  owners  of  The  Cambrian* 

Saoh  of  the  sections  of  the  local  Acts  of  Parlia- 
ment relating  to  the  pilotage  jnrisdiction  of  the  Barry 
Navigation  and  Llanelly  Harbour  Oommissioners  as 
are  material  to  this  report  are  set  out  below  in  the 
judgments  deliyeTed  in  the  Court  of  Appeal ;  and 
bye*]aws  under  those  sections  were  from  tune  to  time, 
from  1814  to  the  present  time,  made  by  the  commis- 
sioners therein  mentioned  and  their  successors.  Of 
the  bye-laws  so  made,  the  following  article  was  in 
force  at  the  time  of  the  passing  of  the  Merchant 
Shipping  Act,  1854: — 

1.  All  vessels  registering  thirty  tons  and  upwards 
passing  over  the  Bar  of  Burry,  either  inwards  or 
outwards,  and  all  vessels  with  cargoes,  though  tmder 
that  tonnage  inwards,  shall  heave  to  and  shaH  receive 
on  board  the  first  of  the  licensed  pilots  who  shaJl 
offer,  and  the  master  of  any  vessel  refusing  or 
neglecting  to  do  so,  shall  pay  the  pilotage  as  though 
audi  pilot  had  been  taken  on  board,  and  be  subject 
to  a  penalty  not  exceeding  five  pounds. 

A  similar  bye-law,  purporting  to  be  applicable  to 
The  Buby,  was  in  force  at  the  date  of  the  collision. 

Butt,  J. — I  have  no  doubt  whatever  that  tiiis 
pilotage  was  by  law  compulsory  upon  all  persons 
trading  to  this  port,  Llanelly,  at  the  time  when  the 
Merchant  Shipping  Act  of  1854  came  into  operation  ; 
and  if  that  is  so,  by  the  terms  of  that  Act  of  Parlia- 
ment pilotage  continues  compulsory. 

It  appears  that  the  harbour  authorities  have  made 
bye-laws  ever  since  1814,  making  pilotage,  if  they 
have  any  operation  at  all,  compulsory.  I  see  no 
ground  upon  which  it  can  be  said  that  ibis  vessel  was 
not  obliged  to  take  a  pilot. 

I  do  not  think  it  really  worth  while  to  go  through 
the  somewhat  lengthy  preambles  and  clauses  of  these 
Acts  of  Parliament.  The  Act  of  the  6  th  and  7  th  Yict. 
e.  IzxxviiL  was  passed  at  a  time  when,  as  a  matter  of 
fact  (although  as  a  matter  of  law  it  has  been 
questioned),  pilotage  was  compulsory  in  this  port— 
that  is  to  say,  vessels  were  in  the  habit  of  taking 
^ots  as  if  under  compulsion. 

I  have  no  doubt  that  pilotage  was  compulsory  in 
this  case  on  the  owners  of  The  Buby^  and  as  I  have 
found  that  The  Buby  was  to  blame  for  this  collision, 
hut  that  the  fault  was  the  fault  of  the  pUot  alone,  I 
must  dismiss  the  claim  against  her  owners.  There 
will  be  no  order  as  to  the  costs  of  the  action ;  but 
unlevB  the  registrar  finds  that  the  practice  has  been,  in 
a  case  like  the  present,  for  the  court  to  make  no  order 
as  to  the  costs  of  the  oounter-daim,  the  defendants  will 
be  condemned  in  the  costs  of  the  counter-claim.* 

Against  this  decision  on  the  question  of  compulsory 
pilotage  the  owners  of  The  Buby  appealed. 

*  The  minute  of  the  decree  sub#equently  entered 
in  the  registry  was  in  the  following  terms: — The 
judge  haviog  heard  counsel  on  both  sides  on  the 
leserved  question  of  law,  pronounced  that  the  employ- 
meut  of  tlie  pUot  who  was  at  the  time  of  the  collision 
in  question  in  this  action  acting  in  charge  of  the 
BteiaiBhip  Buby  was  compulsory  by  law,  and  he 
hirther  pronounced  against  both  the  plaintiffs'  claim 
taid  defendants'  counter-claim  for  damages  arising 
out  of  such  coUieion,  and  made  no  order  as  to  costs, 
szoept  as  to  those  (if  any)  consequent  on  the  said 
counter- chum,  in  which  he  oondemned  the  defendants. 


July  22. — ^The  appeal  came  on  for  hearing. 

Barnes,  Q.C.,  and  Baikee,  for  the  appellants. 

Sir  IF.  PhiUimore  and  Aapinall,  for  the  respondents. 

Lord  EsHEB,  M.B.— The  question  in  this  case  is 
whether  this  vessel  was  bound  to  take  a  pilot  on 
board,  and  whether  the  captain,  when  the  pilot  was 
on  board,  had  to  give  up  the  navigation  of  the  vessel 
to  him.  In  other  words,  was  pilotage  compulsory  P 
Such  an  obli^tion  is  put  on  a  vessel,  not  for  the 
benefit  of  individual  shipowners,  but  for  the  protec- 
tion of  the  general  body  of  shipowners  on  account  of 
the  difficult  navigation  of  most  of  our  ports.  The  per- 
sons who  made  these  bye-laws  had  not  to  think  of  the 
results  which  might  ensue  in  consequence  of  pilotage 
being  compulsory  if  ships  came  into  collision,  for 
these  are  a  consequence  of  the  priudples  of  the 
common  law.  The  bye-lavra  in  question  have  the 
force  of  statutes.  Llanelly  is  a  small  port,  and  the 
Legislature  gave  to  local  persons  power  to  ma^e  bye- 
laws  which  have  the  same  effect  as  statutes  have  in 
regard  to  larger  ports.  The  preamble  of  the  first 
local  Act  relating  to  this  port — viz.,  that  of  1813^ 
shows  the  intention  of  the  Legislature,  that  pilotage 
should  be  regulated  and  the  entry  to  the  port  made 
safer.  Section  158  of  the  Act  of  1843  gives  power  to 
make  bye-laws  for  regulating  the  navigation  of  the 
port.  In  order  to  regulate  there  must  be  ample 
power  of  control,  and  cue  of  the  first  things  required 
for  the  proper  navigation  of  the  port  is  that  vessds 
should  be  steered  in  and  out  safely.  A  pilot 
acquainted  with  tiie  locality  would  do  this  best. 
Therefore  the  authorities  would  have  power  to  select 
and  license  pilots.  There  are  decisions  which  show 
also  that  where  authorities  have  power  to  make  bye- 
laws,  they  have  also  power  to  impose  reasonable 
penidties  to  enforce  them.  I  am  clearly  of  opinion 
that  the  authorities  of  this  port  have  power  to  order 
a  pilot  to  be  taken  on  board  vessels  navigating  into 
or  out  of  it,  and  the  faot  that  they  have  made  bye- 
laws  since  1814  regulating  pilotage,  and  that  these 
have  never  been  disputed,  is  strong  to  show  that  this 
interpretation  of  them  has  been  generally  accepted, 
I  have  no  doubt  that  pilotage  was  compulsory  on 
this  ship,  and  the  appeal  must  be  dismissed,  with 
costs. 

LiKDLET,  L  J. — The  question  in  this  case  is  what 
is  the  true  constiuction  of  section  158  of  the  Act  of 
1843.  To  discover  it  we  must  look  to  the  earlier 
Acts,  and  especially  to  the  preamble  of  the  Act  of 
1813.  When  these  are  read  it  becomes  obvious  that 
the  Legislature  has  given  power  to  make  pilotage 
compulsory  in  this  port. 

BowEN,  L.J. — I  am  of  the  same  opinion. 

Appeal  diemieaeoL 

Solicitors  for  the  plaintiffs,  Pritchard  db  Sotis. 

Solicitors  for  the  defem^ants.  Cooper  db  Co. 
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HiOH  Court. 


In  be  Andebton  and  Milneb's  Contbact. 


High  Goxjbt. 


Jliig^  Otourt  of  S^u^ttce. 

In  re  Andebton  and  Milneb's  Contbact.  (a.) 

Landlord  and  tenant — Lease— Usual  arid  proper  covenants 
— Proviso  for  re-entry — Conveyancing  Act^  1881  (44  d: 
45  Vict,  c.  41),  s.  14. 

Under  an  agreement  for  a  lease  to  contain  usual  and 
proper  covenants,  the  landlord  is  not  entitled  to  have  in- 
serted in  the  lease  a  proviso  for  re- entry  upon  breach  of 
any  of  (lie  covenants  by  the  lessee  or  otJierwise  than  on  non- 
payment of  rent. 

Hodgkinson  v.  Crowe,  23  W.  R.  406,  885,  L.  R.  10 
Ch,  622,  is  not  affected  by  the  I4th  section  of  the  Convey- 
ancing Act,  1881. 

Vendor  and  purchaser  summons. 

This  was  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  to  settle  the  form  of  covenants 
in  a  lease. 

The  only  point  requiring  decision  was  as  to  the 
prox>er  form  of  the  proviso  for  re-entry  in  a  lease 
to  contain  usual  and  proper  covenants. 

By  agreement  dated  the  19th  of  February,  1890, 
F.  W.  Anderton,  the  lessor,  agreed  to  lease  certain 
houses  for  a  term  of  seventy  years  to  F.  fi.  Milner. 
the  lessee.  The  consideration  was  a  premium  of  £230 
and  a  ground-rent  of  12  guineas.  The  lease  was  to  be 
subject  to  the  usual  covenants  to  insure  from  loss  by 
fire,  repair,  and  pay  rent  and  all  outgoings  that  might 
be  charged  on  the  property  and  ground,  and  the  lease 
and  counterpart  were  to  be  prepared  by  the  vendor's 
solicitor,  and  contain  the  usual  and  proper  covenants 
thereinbefore  mentioned,  and  also  one  for  registration 
of  transfers.  The  only  covenants  mentioned  in  the 
agreement  are  those  stated  above. 

The  conveyancing  counsel  to  whom  the  judge 
referred  the  matter  settled  the  lease  with  a  proviso  for 
re-entry  on  breach  of  any  of  the  covenants. 

The  lessee  refused  to  take  the  lease  in  this  form, 
contending  that  the  proviso  must  be  limited  to  non- 
payment of  rent. 

The  conveyancing  counsel  thereupon  submitted  the 
point  to  the  court. 

Percy  F.  Wheeler,  for  the  lessor.— The  question  of 
''usual  and  proper  covenants"  was  formerly  governed 
by  Hodgkinson  v.  Crowe,  23  W.  R.  406.  885,  L.  B.  10 
Ch.  622«  but  since  the  reUef  afforded  to  lessees  by 
section  14  of  the  Conveyancing  Act,  1881,  the  ground 
of  that  decision — viz  ,  '*  unfairness  to  the  tenant " — is 
no  longer  applicable.  '* Usual  covenants"  include 
"conditions":  Brookes  v.  Drysdale,  26  W.  B.  331, 
3  C.  P.  D.  52  ;  Wilkms  v.  Fry,  1  Mer.,  at  p. 
263.  As  to  what  are  usual  covenants  see  Hampshire  v. 
Wickens,  26  W.  B.  491,  7  Ch.  D.  555. 

i>.  L.  Alexander,  for  the  lessee. — The  proviso  is  not 
usual  in  this  general  form.  The  Conveyancing  Act 
has  made  no  d^erence.  It  was  passed  in  favour  of 
the  lessee,  not  to  give  the  landlord  greater  rights. 
Again,  the  provisoes  for  re-entry  directed  in  the 
leasing  sections  of  the  Settled  Estates  Acts  of  1856 
and  1877  and  the  Settled  Land  Act  of  1882  show 
what  the  Legislature  considers  a  usual  and  proper  form 
of  proviso.  If  the  question  of  ''relief  "  governed  the 
point  the  proviso  for  re-entry  before  the  Conveyancing 
Act  would  have  been  on  non-payment  of  rent  or 
breach  of  covenant  to  insure,  in  both  of  which  cases 
relief  could  have  been  granted. 

{a.)  Beported  by  G.  Bowland  Alston,  Eaq.,  Bar- 
rister-at-Lftw. 


Chitty,  J. — ^The  question  is,  how  the  proviso  lor 
re-entry  ought  to  be  drawn  in  this  lease,  which  the 
conveyancing  counsel  has  settled  pursuant  to  the 
agreement. 

The  lease  is  one  for  seventy  years  of  house  pro- 
perty, at  a  ground-rent  of  twelve  guineas.  But  the  con- 
sideration for  the  lease  is  not  the  ground-rent  alone, 
but  also  a  sum  of  £230  premium,  wMch  is  really  paid  in 
part  purchase  of  the  term.  The  property  is  to  be 
held  subject  to  the  ufual  covenants  to  insure  against 
loss  by  fire  and  so  on.  The  lease  and  counterpart 
are  to  be  prepared  by  the  vendor's  solicitor,  and  ip 
contain  "the  usual  and  proper  oov<«nants  hereinbe- 
fore mentioned."  They  have  defined  the  usual 
covenants  for  themselves,  and  there  they  are  to  end. 
The  agreement  is  not  well  drawn.  There  is  no  refer- 
ence to  the  proviso  for  re-entry,  and  so  it  appears  to  me 
there  must  be  the  reasonable  proviso  which,  by 
the  practice  of  conveyancers,  has  been  adopted  in 
leases  of  this  class.  The  question  came  before  the  Court 
of  Appeal  in  Hodgkinson  v.  Crowe,  There  the  agree- 
ment was  for  a  mining  lease  to  contiiin  '^all  usual 
and  customary  mining  clauses,''  and  it  was  held  by 
the  Court  of  Appeal  that  no  proviso  for  re-entry 
could  be  inserted  except  for  non-payment  of  rent, 
any  other  clause  being  neither  usual  nor  reasonable. 
James,  L  J.,  gave  various  grounds  for  his  decision, 
such  as  that  there  are  many  cases  where  a  court  of 
equity  can  give  no  relief  against  a  clause  of  re-entry 
for  breach  of  covenants.  But  the  main  ground  of 
the  decision  is  that  the  general  proviso  of  re-entry 
was  not  usual  at  that  time.  This  decision  was  in 
1875.  No  practice  has  sprung  up  since  then,  so  far 
as  I  am  aware,  to  insert  a  proviso  for  re-entry  on 
breach  of  any  of  the  covenants.  The  burden  of 
proof  lay  on  the  lessor  to  show  that  such  a  praotioe 
existed,  but  no  attempt  has  been  made  to  do  so, 
although  the  case  has  been  well  argued  on  his  behalf. 
The  learned  conveyancer  has  suggested  that  the 
proviso  is  reasonable  and  proper  at  the  present  day, 
having  regard  to  section  14  of  the  Conveyancing 
Act,  1881,  imder  which  relief  against  a  power  of 
re-entry  is  granted  to  the  lessee  on  certfdn  terms. 
It  is,  of  course,  possible  that  under  this  section  a 
practice  may  grow  up  of  inserting  a  wide  proviso  of 
re-entry,  but  that  is  not  the  point.  The  question  is 
whether  it  has  already  grown  up,  and  whether  it 
was  usual  at  the  date  of  the  contract^ viz.,  on  the 
19th  of  February,  1890. 

In  Hodgkimon  v.  Crowe  James,  L  J.,  referred  to  the 
Settled  Estates  Act  of  1856  (19  &  20  Vict  c.  120J, 
s.  2,  sub-section  (5),  as  to  the  proviso  for  re-entiy 
contained  iu  leases  authorized  by  the  court.  This 
is  the  same  as  nection  4,  sub-section  (5),  of  the  Settled 
Estates  Act,  1877  (40  &  41  Yict.  c.  18).  and  both  in  this 
section  and  in  section  7  of  the  Settled  Land  Act, 
1882  (45  &  46  Viot.  o.  38),  which  is  subsequent  to 
the  Conveyancing  Act,  the  Legislature  seems  to  think 
that  the  proviso  for  re-entry  on  non-payment  of 
rent  is  the  usual  proviso.  While  aclmowledging 
that  the  suggestion  of  the  learned  conveyancing 
counsel  is  ingenious,  I  do  not  think  it  is  sound ;  and, 
having  regard  to  the  purchase  of  the  term.  I  should 
have  required  a^very  strong  case  to  convince  me  that 
such  a  general  proviso  of  re-entry  ought  to  stand  in 
this  lease.  The  lease  will  stand  with  the  condition 
of  re-entry  limited  to  non-payment  of  rent. 

Solicitor  for  the  lessor,  Oodden  S.  Hare. 

Solicitor  for  the  lessee,  J,  C.  F,  Bar  field, 

N.B.—The  32nd  section  of  the  Settled  Estates  Act, 
1856,  directs  a  proviso  of  re  entry  on  breach  of  any  (^ 
the  covenants.  It  was  limited  as  above  by  section 
46  of  the  Settled  Estates  Act,  1877. 
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Ex  PARTE  Ceown  Bai^k  (Limitbd).— -Phillips  v.  Homfray. 


HlQH  COITBT. 


Ex  parte  Crowx  Bank  (Limited). 
In  re  O'Malley.  (a.) 

Attachment  —  Contempt  of  court  —  Pending  proceedings 
— Newspaper  comments — Motion  to  commit, 

A  paragraph  inserted  in  a  newspaper  comm^iting  on  a 
case  pending  before  the  court,  and  foretelling  the  result  of 
the  case,  is  a  contempt  of  court. 

Motion. 

This  was  an  application  on  behalf  of  the  Crown 
Bank  (Limited)  to  commit  the  publisher  of  the  Star 
newspaper  to  prison  for  publishing,  while  a  petition 
was  pending  to  wind  up  the  bank,  the  followiog 
paragiapb  :— 

"The  Crown  Bank— Letting  Light  in. 

"We  haYA  respectfully  directed  att^ntioo  to  the 
to-called  bank,  and  we  have  not  hesitated  to  describe 
it  as  a  fraudulent  concern.  Neither  Mr.  Qilpin  nor 
SDj  other  person  connected  with  it,  has  thought  fit  to 
disUeoge  that  description,  and  we  observe  with  much 
satisfaction  that  the  matter  has  now  come  before  the 
courts.  On  Saturday  a  petition  for  winding  up  the 
bank  was  discussed  in  Bir.  Justice  North's  court.  The 
petition  is  ordered  to  stand  over  until  next  Saturday, 
wheu  the  chairman  of  the  bank  and  Mr.  Gilpin  are 
directed  to  attend  for  the  purpose  of  being  examined. 
If  they  are  compelled  to  uake  a  full  statement  as  to 
the  affidrs  of  the  bank,  we  sha)l  have  some  interesting 
revdations.*' 

Tt»e  above  paragraph  appeared  after  the  petition 
had  been  ordered  to  stand  over  in  order  that  the 
chairman  of  the  bank  and  Mr.  CKlpiD,  a  director, 
might  attend  for  cro8S-examination. 

Previous  to  the  presentation  of  the  petition,  on 
several  occasions  articles  had  appeared  in  the  Star 
newspaper  in  reference  to  the  bank,  which  commented 
imfavourably  on  the  company  and  its  directors,  and 
were  written,  as  the  court 4ield,  on  information  sup- 
plied by  the  petitioning  shareholder. 

The  publisher  made  an  affidavit,  stating  that  he 
was  Dot  aware  he  had  been  committing  a  contempt 
of  court  in  publishing  the  remarks  complained  of, 
bat  that  if  the  court  should  be  of  opinion  that  he  had 
oommitted  a  contempt,  humbly  apologizing  for  the 
offence. 

Couns'Hardy.  Q C,  and  Chadwyck-Healey,  for  the 
motioo. — This  publication,  pending  litigation,  tends 
to  prejudice  a  fair  trial  It  is  dear  that  the  article 
is  mspired  by  the  petitioner  :  Tichbome  v.  Mostyn, 
15  W.  E.  1072,  L.  R.  7  Eq.  55  n. ;  In  re  Cheltenham 
and  Swansea  Railway  Carriage  and  Wagon  Co*,  17 
W.  B.  463,  L.  B.  8  Eq.  680. 

Wvtftzburg,  for  the  respondent. — The  court  is  slow 
to  exercise  the  extraordinary  jurisdiction  to  commit. 
When  the  trial  is  before  a  judge  alone  the  comments 
would  have  no  effect  :  Metropolitan  Music  Hall  Co. 
y.Lake,  W>  L.  T.  N.  8.  749,  37  W.  R  Dig.  10;  and 
Plating  r.t.  V.  'Furguharaon,  29  W.  R.  510,  L.  K.  17 
Ch.  D.  49.  54. 

Cozens- Hardy t  Q.C.,  in  reply. 

Nobth,  J. — ^The  peruRal  of  the  paragraphs  which 
appeared  in  the  ^'farnewspaper  previously  to  the  pre- 
sentation of  the  petition  cleaily  shows  that  the  editor 
^  put  in  motion  by  the  petitioner,  and  that  the 
▼iewshe  was  expressing  were  not  the  independent 
opinion  of  an  impartial  newspaper,  but  those  of  a 
partisan.    8o  far  as  regards  the  earlier  paragraphs, 

(a)  Exported  by  Fbancis  T.  Duka.,  E»q.,  Barrister- 
at-Law. 


published  prior  to  the  presentation  of  the  petition, 
they  might  be  the  subject  of  an  action  for  libel,  but 
am  not  a  contempt  of  court.  But  when,  after  notioe 
of  the  presentation  of  the  petition,  the  Star 
deliberately  took  one  side  in  the  controversy  and  took 
on  itself  to  predict  what  would  be  the  result,  in  my 
opinion  a  gross  contempt  of  court  was  committed. 
It  was  doing  what  might  interfere  with  the  course 
of  justice.  Whether  such  would  be  its  result  in  any 
case  I  do  not  know.  Whether  any  person  existo 
with  a  mind  so  constituted  that  he  would  be  in- 
fluenced by  such  a  paragraph  in  such  a  paper  I  can- 
not say.  The  only  object  for  which  such  a  paragraph 
could  be  inserted  must  be  to  influence  persons  read* 
ing  it  and  induce  them  to  take  one  side.  It  was  not, 
therefore,  an  impartial  statement,  even  if  that  were 
permissible,  but  it  was  a  deliberate  adoption  of  the 
view  of  one  of  the  parties-  I  do  not  think  a  lengthy 
reference  to  the  two  authorities  cited  in  support  of 
the  motion  is  necessary.  In  Tie  Case  of  the  Printer 
of  the  Champion,  2  Atk.  469,  Lord  Hardwicke  says : 
**  Nothing  is  more  incumbent  upon  courts  of  justice 
than  to  preserve  their  proceedings  from  being  mis- 
represented, nor  is  there  anything  of  more  x)emiciou8 
consequence  than  to  prejudice  the  minds  of  the  public 
against  persons  concerned  as  parties  in  causes  before 
the  cause  is  flnally  heard.  It  has  always  been  my 
opinion,  as  well  as  the  opinion  of  those  who  have  sat 
here  before  me,  that  such  a  proceeding  ought  to  be 
discountenanced .  *' 

That  view  has  both  before  and  since  always  been 
taken  by  the  courts,  and,  in  my  opinion^  ought  to  be 
acted  upon  in  this  case.  The  case  before  me  is  en- 
tirely different  from  the  cases  relied  upon  by  Mr. 
Wurtzburg,  where  a  newspaper  has  inadvertently 
adodtted  advertisements,  in  ienorance  of  the  exist- 
ence of  legal  proceedings,  and  those  cases  have  no 
application  to  a  case  where  the  act  done  is  deliberate. 

Under  the  circumstances  there  has  been,  in  my 
opinion,  a  gross  contempt  of  court,  and  I  should 
send  the  publisher  to  prison  bat  for  the  fact  that 
I  do  not  wish  to  give  him  the  prestige  which  some 
foolish  persons  would  attach  to  a  man  upon  whom  such 
a  sentence  is  passed. 

I  order  him  to  pay  a  flue  of  £60  and  the  costs  of 
the  proceedings  as  between  solicitor  and  client.  I 
think  the  company  were  quite  right  in  bringing  this 
matter  before  the  court. 

Solicitors,  Qodden  Hare  ;  Shaen,  Roscoe,  Massey,  d- 


Co. 


April  17,  23,  1890. 


Chan.  Div.  ) 
Stirling,  J.  j 

Phillips  v,  Homfray.  (a.) 

Interest — Goiivpensation — Minerals  wrongfuUy  ahstr acted 
— 3  <£•  4  IVill.  4,  c.  42,  s,  29— Action  for  money  had 
a7id  received — Time  for  claiming  interest. 

By  a  decree  made  in  1871  the  defendants  S,  H,  and 
R  F.  and  the  estate  of  the  defendaiU  W,  H.  F,  icere 
declared  liable  in  respect  of  all  minerals  gotten  or  removed 
by  them  from  under  the  plaintiffs*  land,  and  an  inquiry 
was  dirtcted  what  quantity  of  minerals  had  been  so  gotten 
or  removed,  and  it  was  ordered  that  the  market  value  at  the 
piCs  mouth  of  all  such  minerals  should  be  certified,  alljiist 
alloxcances  being  madefoi-  carriage,  but  none  for  getting  or 
working. 

After  the  decree  the  defendants  S.  H,  and  R,  F.  died, 
and  the  suit,  so  far  as  the  inquiry  was  concerned,  teas 
continued  against   their   respective    legal  representatives. 


(a.)  Beported  by  W.  Ivimey  Cook,  Esq.,  Barrister- 
at-LbW. 
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The  official  referest  before  whom  the  inquiry  was  proseeuied, 
reported^  in  December ,  1889,  the  value  of  the  minerals  to 
be  £9,028  6*. 

On  the.  further  considei-ation  of  the  suit  the  plaintiffs 
claimed  interest  at  £5  per  ceiU.^  toith  half-yearly  restSy  on 
the  amount  found  to  be  due  to  thtm, 

Heldy  (1)  that  the  suit  must  be  treated,  not  as  an  action 
of  trover  or  trespass,  but  as  an  action  for  m^ney  had  and 
received,  to  which  section  29  of  Z  <k  4  Will.  4,  c.  4a,  did 
•not  apply ;  (2)  thai  no  such  relationship  existed  between 
the  'parties  as  to  entitle  tlie  plaintiffs  to  treat  tJie  defendants 
-cw  trustees  of  the  sum  found  due  from  them ;  and  (3)  that 
the  plaintiffs*  claim  to  interest  ought  to  have  been  adjiidi- 
caied  upon  at  the  trial,  and  that  it  was  too  late  to  raise 
ihe  question  upon  the  further  consideration. 

Farther  consxderation. 

This  suit  was  instituted  in  1866  against  Samuel 
Homfray,  Bowland  Fothergill,  and  William  Henry 
Poriuan,  who  oarried  on  business  under  the  style  of 
the  Tredegar  Iron  Co.,  asking  for  a  declaration  that 
the  defendants  were  liable  to  the  plaintiffs  in 
respect  of  certain  minerals  gotten  and  removed  by 
theui  from  under  land  of  the  plaintiffs  and  for  conse- 
quential relief. 

In  1871  a  decree  was  made  declaring  the  liability 
of  the  defendants  Homfray  and  Fothergill,  and  the 
estate  of  the  deceased  defendant  Forman,  in  respect 
of  the  minerals  so  gotten  or  removed  ;  and  the 
liability  of  the  first  named  defendants  to  make  com- 
pensation to  the  plaintiffs  for  the  user  of  all  roads 
and  passages  under  the  farm;  and  an  inquiry  was 
directed  as  to  what  quantities  of  minerals  nad  been 
so  gotten  or  removed  as  aforesaid,  and  it  was  ordered 
that  the  market  price  or  value  of  all  such  minerals  at 
the  pit's  mouth  should  be  certified,  all  just  allow- 
ances being  made  to  the  defendants  in  respect  of  the 
cost  of  carriage  to  the  pit's  mouth,  but  none  f^r  the 
expense  of  getting,  severing,  or  working  the  same. 
Farther  inquiries  were  also  directed  with  regard  to 
the  compensation  to  be  made  by  the  two  first-named 
defendants  in  respect  of  the  use  of  the  roads  and 
passages  under  the  farm,  and  the  manner  in  which 
tbey  had  worked  the  minerals  (L.  B.  6  Ch.  770^  20 
W.  R.  Ch.  Dig.  121). 

In  1883,  Fothergill  being  then  dead,  these  last 
inquiries  were  stayed  as  against  his  representatives 
{32  W.  E.  6,  24  Ch.  D.  439),  and  in  1884  they  were 
stayed  as  against  the  representatives  of  Homfray, 
wto  was  then  dead. 

In  December,  1889,  the  official  referee,  before  whom 
the  first  inquiry  was  prosecuted,  reported  the  value  of 
the  minerals  taken  to  be  £9,028  69. 

Hastings,  Q,C,,  and  F,  T,  Procter,  for  the  plaintiffs. 
— ^The  plaintiffs  are  entitled  to  interest  at  £5  per 
cent,  on  the  £9,028  6s.,  with  half-yearly  rests.  The 
court  has  jorisdiction  under  section  29  of  3  &  4  Will.  4, 
c.  42  to  give  damages  in  the  nature  of  interest  in 
actions  of  trover  or  trespass  de  bonis  asportatis.  The 
present  suit  is  in  effect  an  equitable  action  of  trover. 
Farther,  the  defendants,  being  accounting  parties,  and 
having  had  the  use  of  the  plaintiffs*  money  f>r 
twenty-five  years,  must  be  treated  as  trustees 
thereof,  and  are,  therefore,  chargeable  with  compound 
interest. 

They  referred  to  Wool  v.  Morexoood,  3  Q.  B.  440n  ; 
Mayne  on  Damasren,  4th  ed.,  p.  372;  Dreyfus  v. 
Peruvian  Quarto  Co.,  37  W.  K.  394,  42  Ch.  D.  66,  43 
Ibid.  316,  38  W.  E.  Dig.  63  ;  Martin  v.  Porter.  5 
M.  &  W.  351;  Burdick  v.  Garrick,  18  W.  E.  387. 
Lb  E.  5  Ch.  233;  Jones  v.  Foxall,  15  Beav.  388; 
Williams  v.  Powell,  Ibid.  461;  Attorney-General  v. 
Al/ord,  3  W.  E.  200.  4  De  G.  M.  &  G.  843 ;  Living^ 

stene  ▼.  Rawyards  Coal  Co.,  28  W.  E.  357,  6  App. 

Cas.  25. 


Bigby,  Q.C,  and  Sangster  Orem,  for  the  legal 
personal  representatives  of  the  defendants  Formaii 
and  Homfray. — ^The  sum  awarded  to  the  plaintiffs  by 
the  referee  is  in  the  nature  of  a  penal  sum,  for  it 
represents  the  value  of  the  ooal  at  the  pit's  month, 
without  any  allowance  being  made  for  the  expense 
of  getting,  severing,  or  worting  it.  The  plaintiffs 
now  claim  interest  in  addition.  If  they  base  their 
daim  on  section  29  of  3  &  4  Will.  4,  c.  42,  which 
applies  only  to  actions  of  trover  and  trespass,  the 
maxim '  *J  ctiopersonalis  moriiur  cumpersonSt "  is  applic- 
able. On  the  other  hand,  if  they  rest  their  claim  on 
section  28  of  the  same  Act,  which  applies  to  the  case 
of  money  had  and  received,  they  must  also  fail,  for 
th^y  were  never  able  until  the  publication  of  the 
referee's  report  to  give  the  notice  required  by  the 
section.  Farther,  the  defendants  were  under  no 
duty  or  liability  to  invest  this  money,  for  no  fiduciary 
relationship  existed  between  the  plaintiffs  and  defend- 
ants. 

Buckley,  Q  C,  and  Osier,  for  the  legal  representa- 
tives of  the  defendant  Fothergill. 

Hastings,  in  reply,  referred  to  Hambly  v.  Trcit,  1 
Oowp.  371.  Cur.  adv.  vulU 

April  23.— Stirling,  J.,  stated  the  facts,  and  con- 
tinued:—The  first  ground  on  which  it  is  sought  to 
charge  interest  is  that  the  plaintiffs  are  entitled  to  it 
under  the  statute  3  &  4  Will.  4,  a  42,  s.  29.  That 
section  is  confined  to  actions  of  trover,  and  trespass 
de  bo7iis  asportatis.  The  question  is  whether  I  can 
treat  this  present  action  as  an  action,  as  it  was  put  in 
argument,  in  the  nature  of  an  equitable  action  of 
trover.  It  was  decided  in  the  case  of  Hambly  v. 
Trott  that  an  action  of  trover  was  one  to  which  the 
rule  of  law,  **  Actio  personalis  moriiur  cum  persond  *' 
applies.  There  the  action  was  brought  against  an 
executor  for  a  conversion  by  his  testator,  and  upon  a 
plea  of  not  guilty  by  the  testator  there  was  a  verdict 
for  the  plaiutiff.  The  case  was  twice  argued,  and  after 
judgment  had  been  reserved.  Lord  Mansfield,  in 
delivering  the  judgment  Si  the  court,  concludes  as 
follows : — *'  The  form  of  the  plea  is  decisive— namely, 
that  the  testator  was  not  guilty,  and  the  issue  is  to  try 
the  guilt  of  the  testator.  And  no  mischief  is  done ; 
for  so  far  as  the  cause  of  action  does  not  arise  ez 
delicto  or  ex  mdl^iicio  of  the  testator,  but  is  founded 
in  a  duty  which  the  testator  owes  the  plamtiff; 
upon  principles  of  civil  obligation,  another  form  of 
action  may  be  brought  as  an  action  for  money  had  and 
received.**    Thereupon  the  judgment  was  arrested. 

That  case  was  much  considered  and  discussed  in 
this  very  case  of  Phillips  v.  Homfray  upon  the  appeal 
(24  Ch.  D.  439),  and,  after  carefully  reading  the  judg- 
ment of  Pearson,  J.,  and  the  judgments  delivered  m 
the  Court  of  Appeal,  it  does  not  appear  that  the  po- 
position  of  law  on  which  Hanibly  v.  Trott  was  decided 
was  in  any  way  disputed.  It  was  accepted  by  alltbe 
judges  as  good  law  that  an  action  of  trover  was  one 
which  dies  with  the  person. 

The  question  on  whioh  the  majority  of  the  court 
differed  from  Baggallay,  L.J.,  and  Pearson,  J.,  seems 
to  have  been  this,  whether  any  form  of  action  could 
be  suggested  which  could  be  brought  at  law,  in 
which  the  damages  or  the  sums  which  were  sought  to 
be  recovered  by  means  of  inquiries  2,  3,  and  4,  could 
be  recovered  against  an  executor,  and  the  opinionof  tho 
majority  of  the  Court  of  Appeal  was  that  no  such 
action  could  be  suggested.  The  judgment  of  Bo  wen, 
L.J.,  seems  to  me  to  show  that  very  clearly.  I  will 
read  one  or  two  passages  from  it  which  appear  to  me 
to  contidn  the  substance  of  all  that  I  need  mention. 
He  says  :—*' The  only  cases  in  which,  apart  from 
questions  of  breach  of  contract,  express  or  implied, 
a  remedy  for  a  wrongful  act  can  be  pursued  against ' 
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High  Coubt. 


Phillips  v.  Bomfbay. — **The  Mask  Ljjtb.*^ 


High  Ootjbt. 


^6  estftte  of  a  deoeMed  person  who  haa  done  the  act, 
appear  to  lu  to  be  those  in  which  property,  or  the 
proceeds  or  valae  of  property,  helonging  to  another 
hftve  heen  appropriated  by  the  deceased  person 
tod  added  to  his  own  estate  or  moneys.  In 
nicli  esses,  whatever  the  original  form  of  action, 
it  is  in  substance  brought  to  recover  property, 
or  its  proceeds  or  value,  and  by  amendment  could 
be  made  such  in  form  as  well  as  in  substance.  .  .  . 
Tbe  true  test  to  be  applied  to  the  prenent  case  is 
whether  the  plaintiffs'  claim  against  the  deceased 
B.  Fothergill,  in  respect  of  which  inquiries  2  and 
3  were  du-ected  to  his  lifetime,  belongs  to  the 
category  of  action  ex  delicto,  or  whether  any  form  of 
action  against  tbe  executors  of  the  deceased,  or  the 
deceased  man  in  his  lifetime,  can  be  based  upon  any 
implied  contract  or  duty.  In  other  words,  could  the 
plaintiffs  have  sued  the  deceased  at  law  in  aoy  form 
ci  action  in  which  '  Not  guilty '  would  not  be  the 
proper  plea?  If  such  alternative  form  of  action 
could  be  conceived  it  must  be  either  an  action  for  the 
use,  by  the  plaintiffs'  permission,  of  the  plaintiffei* 
roads  and  passages,  similar  in  principle,  though  not 
identical,  with  an  action  for  the  use  and  occupation 
of  the  plaintiffs'  land.  Or  it  must  be  in  the  shape  of 
Hn  action  for  money  had  and  received,  based  upon 
the  sappositiou  that  funds  are  in  the  hands  of  the 
executors  which  properly  belong  in  law  or  in  equity 
to  tbe  plaintiffs.  We  do  not  believe  that  the  principle 
of  waiving  a  tort  and  suing  in  contract  can  be  carried 
farther  than  this — that  a  plaintiff  is  entitled,  if  he 
chooses  it,  to  abstain  from  treating  as  a  wron^c  th^ 
sct<  of  the  defendant  in  cases  where,  indei)endently 
of  the  question  of  wrong,  the  plaintiff  could  m«ke  a 
esse  for  relief."  That  is  the  ground  of  the  decision 
of  the  majority  of  the  Court  of  Appeal,  which  I  need 
not  say  is  binding  upon  me.  The  decision  was  that 
the  proceedings  must  be  stayed  under  inquiries  2, 
3,  snd  4,  but  not  under  inquiry  1,  with  which  I  am 
BOW  dealiDg.  Having  regard  to  that,  I  am  of  opinion 
that  this  action  cannot  be  treated  as  in  the  nature  of 
an  action  of  trover,  but  rather  as  in  the  nature  of  an 
action  for  money  had  and  received. 

It  appears  to  me,  therefore,  that  section  29  of  the 
Act  3  &  4  Will.  4,  c  42  does  not  apply,  and  that,  if 
soy  section  of  that  Act  does  apply,  it  is  section  28. 
Tlut  section  was  not  relied  upon  in  the  opening  of 
the  case  by  the  learned  counsel  for  the  plaintiffs,  and 
in  bis  reply  he  stated  expressly  that  ne  could  not 
bring  himself  within  that  section.  It  appears  to  me, 
therefore,  that  the  application  for  interest,  so  far  as 
it  is  based  on  the  statute,  fails. 

Then  it  was  farther  said  that  the  defendants  were 
scooimtiog  parties,  and  that  there  was  a  general 
principle  that  aocounting  parties  may  be  charged 
vith  interest.  The  principal  cases  which  were  cited 
in  rapport  of  that  proposition  were  two  well-known 
cases— Burcf I c&  v.  Oarrick  and  Attorney- General  v. 
Alford.  In  both  these  cases  a  fiduciary  relation  sub- 
nited  between  the  plaintiffs  and  the  defendants,  and 
the  right  to  interest  on  the  part  of  the  plaintiffs  was 
tttsted  as  arising  by  virtue  of  that  relation,  and  the 
^Bty  which  the  defendants  owed  to  the  plaintiffs  by 
nuon  of  it.  No  such  relation  exists  here,  and  there- 
fore the  csfees  cited  do  not,  in  my  opinion,  apply.  It 
vas  on  those  grounds  that  the  plaintiffs  rested  their 
«us.  They  appear  to  me  to  fail,  and  perhaps  it 
ought  be  suffScif  nt  to  stop  there,  but  I  think  it  right 
to  add  this,  that  it  does  appear  to  me  that  the  decree, 
w  it  now  stands,  is  not  -consistent  with  the  claim 
vhich  is  put  forward  by  the  plaintiffs.  The  decree 
appears  to  be  framed  so  as  simply  to  give  the  plain- 
tiff coBDpensation  for  the  value  of  tiiis  property,  to  be 
aicsrtsined  by  means  of  the  inquiry  No.  1.  If  the 
^todants  were  to  be  charged  with  interest,  it  seems 


to  me  that  the  right  course  would  have  been  to  have 
made  that  case  at  the  trial,  and  to  have  inserted  in 
the  decree  proper  directions  as  to  the  mode  in  which 
ths  interest  was  to  be  charged  and  ascertained.  No 
such  directions  are  to  be  found  in  it;  and  I  think 
that  it  is  too  late  now  for  the  plaintiffs  to  come  for- 
ward and  ask  to  charge  the  defendants  with  interest. 

The  decree  was  not  made  till  1871.  At  the  trial 
it  mast  have  been  known  that  all  the  improper 
workings  which  were  complaiued  of  had  taken  place 
prior  to  this,  and  the  plaintiffs  obtained  a  decree  in 
which  they  charged  the  then  defendants  with  the 
value,'  upon  the  footing  on  which  the  compensation  is 
ascertained,  when  the  defendants  have  bisen  guilty, 
not  of  a  mere  accidental  trespass,  but  of  a  wilful  tor- 
tious act.  That  gives  the  plaintiffs  more  than  the 
simple  value  of  the  property,  because  it  gives  them 
the  value  of  the  property  without  any  allowance  for 
the  expense  of  getting,  or  severing,  or  working  the 
minerals.  For  these  reasons,  I  think  the  claim  for 
interest  cannot  be  sustained.  I  only  desire  to  add 
•this,  that  I  do  not  think  that  in  the  present  decision 
I  depart  from  anything  that  was  laid  down  or  decided 
in  the  ca^e  of  Dreyfus  v.  Peruvian  Gtbano  Co,,  to 
which  I  was  referred.  In  that  case  the  form  of  the 
judgment  was  different.  There  the  inquiry  directed 
was  what  damages  had  been  sustained  by  the 
plaintiffs  by  reason  of  the  detention  by  the  defendant 
company  of  the  cargoes  of  guano  in  question  in  the 
action,  and  in  working  nut  that  mquiry  as  to 
damages  the  chief  clerk  allowed  interest.  It  was 
held  by  Kay,  J.,  and,  as  I  understand,  also  by  the 
Court  of  Appeal,  that  he  was  justified  in  so  doing, 
by  reason  of  the  statute.  But,  in  the  first  place,  that 
was  a  different  form  of  inquiry,  and,  in  the  second 
place,  there  was  no  room  for  the  application  of  the 
maxim,  '*  Actio  'personalis  moritur  cum  ^ersonA^^*  the 
defendants  there  being  a  company,  and  being  in 
existence  as  such  at  the  date  of  the  further  considera- 
tion as  well  as  at  the  time  when  the  wrongful  acts 
complained .  of  were  committed.  I  think,  therefore, 
that  no  interest  can  be  allowed. 

Solicitors,  UWthorne,  Carrey,  d:  ViUiers^  for 
&'t7iwn«<fcPfew«,Merthyr  Tydfil;  T.  W.Denhy;  Field, 
Roscoe^  dc  Co. 


Prob.  Div.  and  Adm.  Div.  ( 
Admiralty.  ) 

"The  Mark  Lane." 


June  24, 


(a.) 


Shipping — Salvage  --Exorbitant  agreement— Costs, 

The  plaintiffs,  in  an  action  of  salvage  brought  to  recover 
salvage  remuneration  for  salvage  services  rendered  in  the 
Atlantic  Ocean  in  towintj  for  350  miles  to  a  port  of 
safety  a  steamship  disabled  in  her  machinery,  and 
valued,  with  her  cargo  and  freight,  at  above  £23,000, 
but  less  than  £25,000,  pleaded  an  agreement  m/ide 
beiioeen  the  masters  of  the  plaintiff^  and  defendant^ 
vessel  before  tlie  commencement  of  the  services,  whereby 
it  had  been  agreed  that  tJie  master  of  the  plaintiff^  vessel 
would  make  the  attempt  to  tow  the  disabled  vessel  to 
the  port  where  she  ivas  placed  in  safety  for  the  sum  of 
£6,000,  and  that,  in  case  of  failing  in  the  attempt,  the 
plaintiffs^  vessel  should  be  paid  for  the  service  rendered,  and 
daimid  (1)  Hve  said  agreed  sum  of  £5,000  as  and  for 
salvage  for  the  services  rendered  by  them,  and  (2)  aXtema- 
tively,  such  an  amount  of  salvage  as  to  the  eo-urt  sliould 
seem  right  A  t  the  hearing  of  the  action  the  court,  consider- 
ing that  £5,000  woe  an  e:corbitant  sum  for  the  salvage  set- 
vices  rendered,  awarded  to  the  salvors  £3,000  salvage  remu- 
neration,with  costs,  and  apportioned  the  amount  so  awarded 

(a.)  Beported  by  0.  F.  Jem^tett,  Bsq.,  Barrister- at* 
Law. 
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•  Thb  Mabk  Laots/' 


High  <;ourt. 


as  foUows ;— £2,500  to  tJie  moners  of  the  salving  vessel^ 
£150  to  lier  master^  and  £350  to  her  officers  and  crew 
according  to  their  rating. 

This  was  an  action  of  Balvage  institated  on  behalf 
of  the  owners,  master,  and  crew  of  the  steamship 
Crete  against  the  steamship  Mark  Lane,  her  cargo  and 
freight. 

Appearances  as  defendants  were  entered  on  behalf 
of  the  owners  of  TJie  Mark  Lane  and  hev  freight  and  on 
behalf  of  the  owners  of  the  cargo  of  that  vessel,  and  the 
plainti£Fd,  on  the  29th  of  May,  1890,  delivered  a 
statement  of  claim  in  which,  after  alleging  that  on 
the  13th  of  April,  1890,  The  Crete,  a  steamship  of 
1,121  tons  net.  on  a  voyage  in  the  Atlantic  Ocean  from 
Philadelphia  to  Denmark,  had  sighted  The  Mark  Lane 
disabled  by  the  loss  of  three  of  her  propeller  blades, 
and  leaking  so  badly  through  her  stem  tube  that  it 
had  been  necessary  to  plug  the  tube,  so  that  the 
engines  could  not  be  used,  that  the  master  of  The 
Mark  Lane  had  requested  the  master  of  The  Crete  to 
take  him  in  tow  for  Halifax,  they  pleaded  that  an 
agreement  had  been  entered  into  in  the  word,  and 
figures  following : — 

••  About  lat.  40.0  N.,  long.  50  50  W. 
••  Sunday,  13  April,  1890. 
"  It  is  now  agreed  between  Enoch  James,  master  of 
the  steamship  Crtte^  and  John  Pengelly,  master  of  the 
steamship  Mark  Lane,  of  London,  that  the  master  of 
the  steamship  Crete  will  make  the  attempt  to  tow  the 
steamship  Mark  Lane  to  Halifax,  Nova  Scotia,  for 
the  sum  of  £5,000  British  sterling.  In  case  of 
failing  in  the  attempt  to  reach  Halifax,  and  obliged 
to  abandon  through  stress  of  weather,  the  steamship 
Crete  to  be  paid  for  service  rendered." 

The  statement  of  claim  then  set  out  in  detail  the 
services  The  Crete  had  rendered,  that  she  had  taken 
The  Mark  Lane  in  tow  and  had  towed  her  in  safety  to 
Halifax,  where  the  two  vessels  arrived  on  the  morning 
of  the  16th  of  April,  1890,  and  after  statiog  the 
value  of  The  Mark  Lane,  her  cargo,  and  freight  to  be 
£24,200  concluded  as  follows :— **  The  plantifiTs  claim : 
(1)  The  said  agreed  sum  of  £5,000  as  and  for  salvage 
for  the  services  rendered  as  aforesaid,  and  costs.  (2) 
Alternatively,  such  an  amount  of  salvage  as  to  the 
court  shall  seem  right,  and  costs." 

The  defendants,  the  owners  of  The  Mark  Lane,  de- 
livered a  defence  alleging  in  substance  that  the  state- 
ments in  the  statement  of  claim  were  greatly  exagger- 
ated and  untrue  in  many  respects,  and  in  the  ninth 
paragraph  of  their  defence  pleaded  as  follows  :-><*  The 
defendants  say  that  the  said  agreement  is  not  binding 
on  them,  on  the  grounds  that  it  was  unreasonable  and 
that  the  said  sum  of  £5.000  was  exorbitant,  and  that 
the  master  of  The  Mark  Lane  signed  the  same  under 
duress,  and  because  he  was  led  to  bdlieve  by  the 
master  of  The  Crete  that  unless  he  signed  it  The  Crete 
would  not  take  The  Mark  Lone  in  tow.  As  soon  as 
he  arrived  at  Halifax  the  master  of  'I  he  Mark  Lane 
gave  notice  to  the  master  of  The  Crete  that  he  would 
not  be  bound  by  the  agreement." 

The  action  now  came  on  to  be  heard  before  Butt, 
J.,  and  two  of  the  Blder  Brethren  of  the  Trinity 
House. 

Barnes,  Q.C.,  and  Aspinall,  appeared  for  the 
plaintiffs. 

Sir  TF.  Philh'more  and  J.  Walton,  appeared  for  the 
defendants,  and  referred  to  The  Cargo  ex  IVoosung,  1 
P.  D.  260.  24  W.  R.  Dig.  281  ;  TJie  Medina,  25  W.  R. 
156,  2  P.  D.  5  ;  and  The  Silesia,  29  W.  K.  156.  6  P.  D. 
177,  as  authorities  in  support  of  the  view  that  the 
agreement  was  one  which  the  court  would  not  en- 
force. 

Butt,  J. — ^The  values  of  thene  two  steamers,  though 
not  large,  are  considerable.    The  plaintiffs  are  seek- 


ing to  recover  the  sum  of  £5.000,  the  suai  mentioned 
in  the  agreement  set  out  in  the  statement  of  daim, 
and  onlj  in  the  alternative  asking  the  court  to  award 
such  an  amount  of  salvage  as  it  may  deem  just.  I 
feel  satisfied  that  for  services  such  as  those  rendered 
in  this  case  the  Court  of  Admiralty  never  has  given 
such  an  award  as  £5,000,  and  I  think,  having  regard 
to  the  state  of  The  Mark  Lane^  the  distance  she  waa 
towed,  and  that  £5.000  is  more  than  one- fifth  of  the 
total  value  of  the  salved  property,  the  plaintiff's 
demand  is  exorbitant.  I  think  it  would  be  so  were 
this  a  salvage  agreement ;  but  it  is  not—far  from  it. 
One  reason  why  salvage  awards  are  so  large  is  be- 
cause, if  the  service  is  unsuccessful,  at  whatever  risk 
and  labour  it  may  have  been  performed,  the  salvor 
gets  nothing.  But  by  this  agreement,  in  the  event 
of  TTie  Mark  Lane  going  down,  the  plaintiffis  were 
still  to  be  paid  for  the  service  rendered. 

I  have  said  that  I  consider  the  demand  exorbitant. 
In  the  cases  referred  toby  counsel  the  word  "in- 
equitable '*  has  been  used.  But  I  think  that  what  is  at 
the  root  of  the  question  is  this :  where  it  is  found 
that  a  wholly  unreasonable  price  has  been  insisted 
upon  by  the  salvors,  and  an  agreement  agreeing  to 
that  amount  hss  been  signed,  the  court  looks  rather 
to  the  position  of  the  parties  than  to  the  reasonable- 
ness or  unreasonableness  of  the  amount,  the  questioQ 
being,  were  the  parties,  in  fact,  contracting  on  equal 
terms  ?  It  is  dear  that  in  the  present  case  they  were 
not.  It  is  true  that  there  is  not  in  this  case  the 
amount  of  duress  which  would  invalidate  an  agree- 
ment at  common  law;  but  in  this  court  the  same 
amount  of  compulsion  or  duress — call  it  what  you 
will — is  not  necessary  to  induce  the  court  to  refuse  to 
enforce  an  agreement.  The  captain  of  The  Cr4e 
appears  to  have  said  in  effect,  though  not  in  so  many 
words,  "If  you  do  not  sign  this  agreement  to  pay 
£5,000  I  will  leave  you."  His  manner  and  his  de- 
meanour were,  in  my  opinion,  such  that  they  led  the 
captain  of  The  Mark  Lane  to  believe  that  that  was 
what  he  meant  to  do,  and  he  has  not  from  first  to  last 
said  that  he  would  either  have  taken  less  or  have 
stayed  by  The  Mark  Lane,  The  fact  is  that  the 
master  of  The  Mark  Lane  signed  this  agreement  under 
compulsion,  and,  the  amount  being  exorbitant,  I 
decline  to  uphold  the  agreement.  Then  the  question 
arises,  what  sum  are  the  salvors  entitled  to  receive  ? 
Considering  that  the  weather  was  fine  during  the 
greater  part  of  the  time  during  which  the  serrioes 
were  rendered,  and  that  there  was  a  little  risk  to  the 
salvors— no  more  than  is  necessarily  incurred  when  a 
large  steamer  takes  a  still  larger  one  in  tow,  and  that 
the  towage  was  about  350  miles,  we  think  that  £3,000 
will  be  a  liberal  award.  As  I  am  asked  to  apportion 
the  amount.  I  direct  that  £2,500  shall  be  -paid  to  the 
owners  of  The  Crete,  £150  to  the  master,  and  £350  to 
the  officers  and  crew  according  to  their  rating. 

Sir  Walter  PhUlimore  applied  that  no  order  should 
be  made  as  to  the  costs  of  the  action.  —  In  the 
case  of  The  Silesia,  a  case  on  aU  fours  with  the 
present,  the  defendants  having  made  no  tender,  the 
nourt  followed  the  ruling  of  the  Court  of  Appeal  in 
The  Medina,  and  ordered  that  each  party  to  die  suit 
should  bear  his  own  costs. 

Butt,  J. — ^There  has  been  no  tender  in  this  case, 
btit  the  plaintiffs  have  succeeded  in  obtaining  a  large 
award  of  salvage.  I  shall  in  this  case  give  the  plain- 
tiffd  their  costs. 

Solicitors  for  the  plaintiffd,  BMer^ll  &  Riche. 

Solicitors  for  the  owners  of  The  Mark  Lane  and  her 
freight,  Pritchard  dh  Sons, 

Solidtors  for  the  owners  of  the  cargo  of  The  Mark 
Lane,  Waltons,  Johnson,  A  Bnhh. 
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GouBT  OF  Apfsax.     Ik  be  Wetmottth  Ajn>  Chanitel  Isulnds  Steam  Paoket  Co.     Ck>xjBT  of  Appeal. 


Otoitrt  of  SppeaL 

From  Chan.  Div.  Nov.  15. 

/»  re  Weymouth  and  Channel  Islands  Steam 
Packet  Co.  (a.) 

CotJtpany — Winding  up— Surplus  dssets — Shares  fully 
paid  up— Shares  issued  at  a  discount — Mode  of  distri- 
bution of  surplus. 

The  original  shares  in  a  limited  company  incorporated 
in  1859  tvere  shares  of  £10  eac/i,  on  which  the  whole 
amount  had  heeti  paid  up.  In  1861  a  special  resolution 
was  passed  by  the  company  ^  whereby  tne  capital  of  the 
company  was  increased  by  the  issue  of  a  number  of 
additiaitol  shares  of  £10  (U  a  discount  of  £7  per  share. 
The  company  continued  to  carry  on  business  until  1889, 
%ehen  it  was  wound  up  voluntarily.  After  payment  of 
all  creditors  a  large  surplus  remai)ied  for  distribution 
among  the  contributories. 

Held  {affirming  the  decision  of  North,  J.,  reported 
ante,  p.  5),  that  the  holders  of  the  fully  paid-up  origiiud 
shares  should  first  receive  out  of  the  surplus  a  sum  of  £7 
per  share,  and  that  the  balance  of  the  surplus  should  tlien 
be  divided  equally  among  the  holders  of  the  original  shares 
and  the  holders  of  the  additional  shares  alike. 

In  re  Hodge*s  Distillery  Co.,  Ex  parte  Maude,  19 
W,  R,  113,  L.  R,  6  6%.  App,  61,  approved. 

Appeal  from  the  decision  of  Korth,  J.  (reported 
onif,  p.  5.) 

The  company  was  leg^tered  as  a  limited  company 
in  1859  under  the  Joint-Stock  Companies  Acts,  1856 
and  1857,  with  a  capital  of  £40,000  m  shares  of  £10 
each  fuUy  paid  up. 

The  articles  of  association  provided  that  the  capital 
of  the  company  might  be  increased,  by  the  passing  of 
a  special  resolution  for  .that  purpose  by  the  company, 
and  that  the  additional  capital  should  for  all  purposes 
lie  oonaidered  part  of  the  original  capital,  ana  subject 
to  tiie  same  provisions  with  reference  to  calls  or  for- 
feiture or  otherwise,  as  if  it  had  been  part  of  the 
original  capital.  The  articles  contained  no  provision 
wim  respect  to  distribution  of  the  surplus  assets  among 
the  shaneholders  in  the  event  of  a  winding  up. 

By  special  resolutions  passed  and  confirmed  at  ex- 
traordinary gen^ul  meetings  of  the  company  held  in 
May  and  in  June,  1861,  it  was  resolved  (1)  that  the 
capital  of  the  company  be  increased  by  the  creation  of 
2,016  additional  shares  of  £10  each,  and  that  such  ad- 
ditional shares  be  credited  with  the  sum  of  £10  as 
paid  up  thereon  upon  payment  bv  the  allottees  of  a 
nun  of  £3  per  share;  (2)  that  the  owners  of  these 
additional  snares  shoidd  be  considered  and  treated 
with  respect  to  dividend  in  the  same  manner,  and 
ihonld  receive  the  like  dividend  as  the  holders  of 
the  origbial  paid-up  shares  of  £10  each;  (3)  that 
the  dir^tors  would  oe  authorized  to  offer  such  addi- 
tional shares  first  to  the  present  shareholders  and 
afterwards  to  such  persons  as  they  might  think  fit ; 
and  (4)  that  the  resmutions  should  be  taken  as  addi- 
tions to,  and  form  part  of,  the  articles  of  association 
of  the  oompanv,  and  should  be  in  lieu  of  any  previous 
articles  inconsistent  with  them. 

Due  notices  of  each  of  these  meetings  and  of  the 
reaolutbns  passed  and  confirmed  thereat  had  been 
sent  to  every  shareholder  of  the  company,  and  subse- 

rtly  a  notice  was  sent  to  everv  shcu-eholder  that 
directors  were  prepared  to  allot  the  additional 
shares  on  the  terms  gf  tne  special  resolutions,  and  a 
form  of  application  for  an  allotment  was  sent  along 
with  such  notice. 

(s.)  Reported  by  M.  J.  Blake,  Esq.,  Banister-at- 
Law. 


1,631  additional  shares  were  applied  for  and  were 
allotted,  and  certificates  of  the  shares  were  sub- 
sequently sealed  by  the  company  and  issued  to  the 
allottees. 

The  certificate  of  each  original  share,  as  weU  as  the 
certificate  of  each  addition^  share,  contained  a  de- 
claration that  it  was  issued  subject  to  the  rules, 
regulations,  and  orders  of  the  company  for  the  time 
b^g  in  force. 

Some  of  the  additional  shares  had  been  from  time 
to  time  transferred,  and  the  transfers  had  been  regis- 
tered. The  company  continued  to  carry  on  its  under- 
taking until  1889,  when  a  resolution  for  the  voluntary 
winding  up  of  the  company  was  passed. 

The  company  had  no  creditors,  and  after  all  its 
assets  had  been  realized  there  was  (subject  to  the  costs 
of  liquidation)  a  surplus  of  £25,000  for  division 
among  the  shareholders. 

The  liquidator  had  presented  a  petition  to  have  it 
determined  upon  what  principles  and  in  what  shares 
and  proportions  as  between  the  holders  of  the  original 
shares  and  the  holders  of  the  additional  shares  this 
surplus  ought  to  be  distributed,  and  the  petition  was 
served  on  persons  appointed  by  the  court  to  represent 
each  class  of  shareholders. 

North,  J.,  held  that  the  surplus  should  be  applied, 
first,  in  repajring  to  each  of  tne  holders  of  original 
shares  the  sum  of  £7  on  each  share,  so  as  to  level 
them  down  to  what  had  been  paid  by  the  holders  of 
the  additional  shares,  and  then  that  the  balance 
should  be  divided  equally  between  all  shareholders 
alike. 

The  holders  of  the  additional  shares  appealed. 

Buckley,  Q,C,,  and  W,  B,  Heath,  for  the  appellants. 
— ^The  additional  shares  were  by  agreement  taken  and 
issued  at  a  discount  of  £7  per  share,  and  though  such 
an  agreement  has  be^  held  illegal  as  against 
creditors  of  the  company  in  the  winding  up,  yet  it  is 
not  illegal  as  a  mode  of  regulating  the  rights  of  the 
oontributories  inter  se.  Notice  of  the  meetings  at 
which  the  spedal  resolutions  were  passed  and  con- 
firmed, were  sent  to  each  shareholder,  and  also  notice 
of  the  resolutions  which  were  passed  and  confirmed 
thereat;  and  the  additional  shares  were  applied  for, 
allotted,  dealt  with,  and  held  for  many  years  on  the 
footing  that  by  the  payment  of  £3  per  share  the 
holder  of  an  additional  share  was  to  be  treated  in  all 
respects  as  the  holder  of  an  original  share.  We  con- 
tend that  the  transaction  amounted  to  an  agreement 
on  that  footing  between  all  the  shareholders  forming 
the  companv  and  those  who  paid  the  £3  per  share. 
There  is  notliing  in  the  Companies  Acts  to  prevent  an 
agreement  being  made  between  all  the  shareholders  of 
a  comj^y  as  to  a  preferential  right  among  them- 
selves in  respect  of  the  capital:  In  re  Eclipse  Chid 
Mining  Co,,  L.  E.  17  Eq.  490,  22  W.  B.  Dig.  72 ;  In  re 
Bangor  and  PorPmadoc  SlaU  Co.,  23  W.  R.  785,  L.  R. 
20  Eq.  59.  [Bowen,  L.  J. — But  that  is  not  the  agree- 
ment in  the  present  case,  it  is  that  and  more,  some- 
thing which  was  intended  to  affect  the  rights  of 
creditors  as  well.]  If  the  agreement  be  bad  as  to  one 
part,  it  does  not  follow  it  must  be  altogether  bad.  As 
between  the  particular  members  of  the  company 
inter  se,  the  agreement  is  not  ultra  vires.  The  con- 
tract is  execute,  and  the  money  has  been  paid  to  the 
company  on  the  terms  of  the  contract.  Each 
individual  shareholder  must  be  taken  to  have  signed 
and  sealed  a  document  embodying  the  terms^  of  the 
special  resolutions  passed  in  1861,  under  which  the 
allottees  of  the  additional  shares  were  to  be  put  on 
the  same  footing  as  the  holders  of  the  original  shares, 
but  the  effect  of  the  order  made  by  North,  J.,  is  that 
the  original  shareholders  get  the  whole  benefit  of  the 
improvement  which  arose  from  the  increase  of  capitnl* 
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We  contend,  further,  that,  even  if  the  agreement  be 
held  uUrd  vires,  the  original  allottees  at  3l  events,  of 
the  additional  shares,  ought  to  get  back  the  £3  per 
share  which  they  paid  on  the  faith  of  the  agreement 
contained  in  the  special  resolutions,  and  there  ought 
to  be  an  inquiry  to  ascertam  the  original  allottees  of 
the  additional  shares. 

Chadwyck  Healey,  for  the  liquidator,  and 

Napier  Hiagina,  Q*C,t  and  MvUigany  for  the 
respondents,  the  holders  of  original  shares,  were  not 
called  on. 

lilNDLET,  L.J. — This  is  an  appeal  from  an  order 
made  by  North,  J.,  which  is  as  follows  : — [The  Lord 
Justice  read  the  order,  and  continued : — "] 

The  company  is  a  liimted  company  registered  under 
the  provisions  of  the  Acts  of  1856  and  1857,  which 
for  present  purposes  do  not  materially  differ  from  the 
Act  of  1862,  which  replaces  those  Acts.  The  shares 
in  the  company,  as  originally  formed,  were  4,000 
shares  of  £10  each,  fully  paid  up.  It  was  found 
desirable,  subsequently,  to  increase  the  capital  of  the 
company,  and  acconungly  resolutions  to  effect  that 

Jurpose  were  passed  by  the  company.  [The  Lord 
ustioe  read  the  resolutions,  and  contmuea : — "]  The 
effect  of  these  resolutions  was  to  enable  persons 
who  paid  only  £3  per  share  to  get  shares  of  £10  as 
fully  paid-up  shares. 

If  these  resolutions  were  valid,  the  true  construc- 
tion of  them  may,  possibly,  be  to  entitle  the  holders  of 
shares  on  which  £3  only  had  been  paid,  to  stand  on  the 
some  footing  as  tiie  holders  of  shares  on  which  £10 
had  been  paid,  both  with  respect  to  the  distribution 
of  capital  as  well  as  the  payment  of  dividend. 

But  the  question  we  have  to  deal  with  is.  What  is 
the  effect  of  the  whole  transaction,  and  what  is  the 
contract  which  was,  in  fact,  entered  into  by  those 
who  took  shares  on  the  footing  of  these  resolutions  ? 
Was  it  a  contract  entered  into  by  them  with  the 
company  as  a  body  corporate,  or  was  it  a  contract 
entered  into  by  tiiem  with  the  individual  share- 
holders, the  members  of  the  company?  In  my 
opinion  it  was  only  a  contract  entered  into  with  the 
company,  not  a  contract  with  the  individual  members 
of  the  company.  It  would  be  contrary  to  all  principle 
to  hold  that  a  contract  with  a  corporate  body  is 
equivalent  to  a  contract  with  the  individual  members 
of  the  corporation. 

Begarding  the  transaction,  therefore,  as  a  contract 
with  the  company,  was  it  illegal  and  ultra  vires,  or 
was  it  not  P  That  point,  which  was,  perhaps,  doubt- 
ful in  1861,  the  date  at  which  this  contract  was 
entered  into,  has  been  settled  long  since.  It  is  now 
settled  that  such  a  contract  witii  the  company  is 
illegal  and  uttrd  vires*  I  do  not  say  now  whether  or 
not  the  shareholders  might  not  have  obtained  rescis- 
sion of  the  contract  by  making  an  application  for 
that  purpose  at  the  proper  time,  but,  assuming  that 
they  could  not  now  rescmd,  they  were  bound  to  }>ay 
up  the  whole  amount  on  the  shares. 

It  was  urged  that,  although  the  contract  was  uUrd 
vires  the  company,  yet  that  it  could  be  regarded  as 
intrd  vires  the  contributories  inter  se.  That,  how- 
ever, is  merely  asking  the  court  to  invent  a  contract 
whidi  the  puides  never  dreamt  of  entering  into. 
That  is  the  complete  answer  to  the  whole  of  Mr. 
Buckley's  argument,  every  step  of  which  proceeded 
on  the  basis  that  there  was,  in  fact,  such  a  contract 
as  he  suggested.  For  the  same  reason  there  is,  there- 
fore, no  ground  for  any  inquiry  such  as  he  asked  for 
at  the  conclusion  of  his  argument. 

I  think,  therefore,  that  uie  decision  of  North,  J.,  is 
perfectly  right,  and  that  the  case  of  Ex  parte  Maude, 
In  re  Eoage's  Distillery  Co,,  which  he  followed, 
governs  this  case. 


BowEN,  L.J. — ^I  am  of  the  same  opinion.  The 
whole  of  Mr.  Buckley's  case  is  founcted  on  there 
having  been  a  contract  made  between  the  holders  of 
these  additional  shares  and  the  individual  members 
of  the  company.  The  answer  to  that  is  manifold ;  first, 
there  was  no  such  contract  in  fact ;  secondly,  no  such 
contract  could  be  implied  by  law,  because  the  circum- 
stances of  the  case  are  totally  inconsistent  with  tiie  sup- 
position of  any  implied  contract  with  the  members  of 
the  company  as  individuals ;  and,  thirdly,  even  if  there 
were  such  a  contract,  it  could  only  be  a  contract  that 
each  individual  member  of  the  company  should  make  a 
contract  that  was  ultra  vires  the  company,  and  such 
a  contract  could  not  be  enforced. 

The  appeal,  therefore,  fails,  and  must  be  dismissed, 
with  costs. 

Fby,  L.J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  A,  B,  Chubb, 

Solicitors  for  the  respondents,  PaUison,  Wiyg,  d' 
King, 


From  Chan.  Div. 


June  25,  1890. 


In  re  Thompson. 
Bedfobd   v.  Teal,  (a.) 

Charity — Municipal  corporaiion — Bond — Borough  fund 
— Mortgage — Mortrnain  Ad  (9  Geo,  2,  c.  36) — Muni- 
cipal Corp(yrations  Act,  1835  (5  cfe  6  WiU.  4,  c.  76).  s. 
92— Municipal  Corporations  Act,  1882  (45  d;  46  Vid. 
c,  50),  Fart  VIL,  ss.  139-143— PuWic  Health  Ad, 
1875  (38  &  39  Vict,  c,  55),  s,  175. 

Section  92  of  the  Municipal  Corporations  Act,  1835, 
provides  that  (inter  alia)  the  rents  and  profits  of  all 
hereditaments  belonging  to  any  corporate  body  shUall  he 
carried  to  an  account  to  be  called  the  **  borough  fund," 
and  that  such  fund,  saving  the  rights  of  all  persons  in  or 
upon  any  real  or  personal  estate  of  any  body  corporate, 
by  virtue  of  any  mortgage  or  otherwise,  shall  be  applied 
to  various  specified  purposes,  induding  the  payment  of 
the  salaries  of  the  mayor,  recorder,  and  police  of  the 
borough;  and  that,  in  case  the  borough  fund  shall  be 
more  than  sufficient  for  such  purposes,  the  surplus  thereof 
shall  be  applied  for  the  public  benefit  of  the  inhabitants 
of  the  borough.  The  Municipal  Corporations  Act,  1882, 
contains  a  similar  provision, 

EM,  that  a  bond  of  a  municipal  corporation  creating 
a  mortgage  of  the  "  borough  fund  "  as  constituted  under 
either  of  the  above  Ads  does  not  create  an  interest  in,  or  a 
charge  upon  an  interest  in,  land  within  the  meaning  of 
9  Geo,  2,  c.  36,  because  such  bond  can  only  operate  to 
charge  the  surplus  [if  any)  of  the  fund  remaining  as 
moneys  in  the  hands  of  the  body  corporate  after  the 
payments  specified  in  section  92  have  been  made  out  of 
the  fund. 

The  clause  in  sedion  92  of  the  Ad  of  1835  saving  the 
rights  of  any  person  claiming  under  any  mortgage 
applies  only  to  rights  existing  at  the  date  of  the  passing 
o/tluU  Ad,  and  not  to  prospedive  rights. 

Section  175  of  the  Public  Health  Ad,  1875,  provides 
that  lands  acquired  by  any  local  authority  under  that 
Ad,  and  not  required  for  the  purposes  for  which  they 
were  acquired,  shall  be  sold,  and  the  proceeds  of  sale 
carried  to  the  account  oftJie**  distrid  fund,'* 

Held,  tluit,  in  the  absence  of  any  evidence  to  show  the 
eocistence  of  any  siush  surplus  lands,  a  mortgage  of  the 
"  district  fund  "  did  not  create  an  interest  in,  or  a  charge 
upon  an  interest  in,  land  within  9  Geo,  2,  c  36. 

Decision  of  Stirling,  J.  (38  W.  B,  249),  reversed, 

(a.)  Beported  by  M.  J.  BlaE3E,  Esq.,  Barrister-at- 
Law. 
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CouKT  OF  Appeal. 


In  KB  Thompson. 


CJouBT  OF  Appeal. 


Appeal  from  the  decision  of  Stirling,  J.  (reported 
38  W.  E.  249). 

The  question  raised  by  this  appeal  was  whether  or 
notcertEun  corporation  bonds  created  an  interest  in 
land  within  the  Mortmain  Act,  9  Geo.  2,  c.  36. 

The  bonds  in  question  were  as  follows : — 

(1)  A  mortgage  of  the  Dewsbury  Corporation  for 
£500,  dated  the  7th  of  October,  1878,  made  Tinder 
the  Batley  Corporation  Waterworks  Act,  1873,  and 
the  Dewsbury  and  Heckmondwike  Waterworks  Act, 
1876,  of  the  share  and  interest  of  the  mayor,  alder- 
man, and  burgesses  in  the  rates,  rents,  and  moneys 
to  be  received  in  respect  or  by  means  of  the  water- 
works of  the  Dewsbury  and  Heckmondwike  Water- 
works Board,  and  also  as  a  collateral  security  of  the 
horough  rates  and  borough  fund  or  general  district 
rate  and  public  water  rate  of  the  said  borough.  By 
the  Act  of  1876,  s.  Ill,  the  corporation  were  em- 
powered to  charge  the  borough  fund  as  a  collateral 
security.  From  the  eyidence  of  the  town  derk  it 
appearad  that  the  corporation  was  seised  or  possessed 
of  ihe  following  hereditaments  and  real  estate,  that 
is  to  say : — "  (o)  The  town  hall  now  in  course  of 
oonstmction  upon  freehold  land  acquired  by  the 
corporation  for  the  purpose ;  also  the  borough  offices 
of  Dewsbury  held  oy  the  corporation  for  an  un- 
ezpired  term  of  years  under  a  lease  thereof  granted 
to  the  said  corporation ;  some  portions  of  the  borough 
offices  not  required  or  constantly  used  by  the  cor- 
poration for  their  own  use  or  that  of  their  officers  are 
sublet  by  the  corporation  to  the  School  Board,  the 
Waterworks  Board,  and  the  Chamber  of  Commerce  of 
Dewsbury,  as  yearly  tenants  thereof  at  certain  rents, 
which  rents  are  paid  to  the  treasurer  of  the  corpora- 
tion, and  are  by  him  carried  to  the  credit  of  the 
account  of,  and  form  part  of,  the  borough  fund.*' 

The  Dewsbury  borough  fund  was  constituted  by 
virtue  of  the  Mimicipal  Corporations  Act,  1835  (5  &  6 
Will.  4,  c.  76),  s.  92.* 

(2)  A  mortgage  of  the  Bradford  Corporation  for 
£400,  dated  the  1st  of  April,  1887,  made  under  the 
Bradford  Improvement  Act,  1850,  and  in  exercise  of 
all  other  powers  vested  in  the  said  corporation  of 
"the  borough  fund  of  the  said  borough,  and  the 
rates,  rents,  and  profits  and  other  moneys  forming 
nch  borough  fund,  or  arising  or  accruing  from  the 
said  borough  fund." 

The  Bradford  Improvement  Act,  1850,  constituted 
^e  corporation  the  local  board  of  health,  but  it  did 
not  authorize  them  to  charge  the  borough  fund.  The 
corporation  were,  however,  authorized  by  the  Tram- 

*  The  Municipal  Corporations  Act,  1835,  s.  92,  in 
effect  provides  uiat  the  rents  and  profits  of  all  here- 
ditaments, and  the  interest,  dividends,  and  annual 
proceeds  of  all  moneys,  dues,  chattels,  and  valuable 
securities  belonging  to  any  corporate  body  shall  be 
carried  to  the  account  of  a  fund  to  be  called  '*  The 
Borough  Fund,"  and  such  fund,  subject  to  the  pay- 
ment of  any  lawful  debt  due  from  such  corporate 
body  to  any  person  contracted  before  the  passmg  of 
the  Act  (S^tember  9,  1835)  and  unredeemed,  and 
ttTxng  all  rights,  interests,  claims,  or  demands  of  all 
perM>n8  or  bodies  corporate  in  or  upon  real  or 
perBonal  estate  of  any  body  corporate  by  virtue  of 
any  proceedings  either  at  law  or  in  equity  which  have 
been  already  instituted,  or  which  may  hereafter  be 
iiutitated,  or  by  virtue  of  any  mortgaj^es  or  other- 
wise, shall  be  applied  to  various  specified  purposes, 
hichiding  the  payment  of  the  salaries  of  the  mayor, 
i^^oorder,  and  other  officers,  and  in  case  the  borough 
^d  shall  be  more  than  sufficient  for  t^e  purposes 
aforesaid,  the  surplus  thereof  shall  be  applied  under 
the  direction  of  the  council  for  the  pubhc  benefit  of 
the  inhabitants  and  the  improvement  of  the  borough. 


ways  Orders  Confirmation  Acts,  1880  and  1883,  as  the 
local  authority,  to  charge  the  borough  fund  with  any 
siun  not  exceeding  £95,000  for  the  purpose  of  the 
construction  and  maintenance  of  certam  tramways  in 
the  borough. 

The  town  clerk  deposed  that  the  corporation  were 
seised  and  possessed  of  {inter  cdia)  the  following  real 
or  leasehold  property: — ^the  town  haU  of  BraSPord, 
the  markets  and  market-places  situate  in  Bradford 
acquired  by  the  corporation  under  the  Bradford  Cor- 
poration Act,  1866,  and  certain  surplus  lands  acquired 
by  the  said  corporation  for  the  puroose  of  effecting  an 
enlargement  of  the  town  hall  and  improvements  of 
the  streets  in  the  said  borough,  but  which  had  not  yet 
been  used  for  that  purpose,  and  in  the  meantime  were 
lot  to  several  persons  as  tenants  of  the  said  corpora- 
tion at  yearly  or  other  rents. 

The  Bradford  borough  fund  was  constituted  under 
the  Municipal  Corporations  Act,  1882  (45  &  46  Yict. 
c.  56),  PartVII.,  the  provisions  of  which  are  substan- 
tially the  same  as  those  of  section  92  of  the  Act  of 
1835. 

(3  and  4)  Two  mortgages  of  the  Wakefield  Corpora- 
tion for  £500,  dated  respectively  the  10th  of  May, 
1881,  and  the  9th  of  December,  1884,  and  respectively 
made  under  the  Wakefield  Corporation  Waterworks 
Act,  1880  (43  &  44  Yict.  c.  Ivii.),  of  the  share  and  in- 
terest of  the  mayor,  aldermen,  and  burgesses  in  the 
revenues  to  be  received  in  respect  or  by  means  of  the 
waterworks  authorized  by  the  said  Act,  and  also,  as  a 
collateral  security,  of  the  general  district  rates  and 
district  fund  of  the  said  borough.  By  section  58  of 
the  aforesaid  Act  ^^for  securing  repayment  of  moneys 
borrowed  under  the  authority  thereof  the  said  cor- 
poration may  mortgage  the  water  revenues  and  the 
aistrict  fund  and  general  district  rate  or  either  of 
them,  and  the  provisions  contained  in  sections  236- 
239  of  the  Public  Health  Act,  1875,  with  respect  to 
the  mortg^ages  to  be  executed  by  a  local  authority 
shall  apply  in  the  case  of  all  mortgages  granted  under 
the  powers  of  this  Act,  and  the  term  local  authority 
in  said  provisions  shall  mean  the  corporation."  With 
reference  to  the  district  fimd  the  town  derk  deposed 
that  it  consisted  *'  of  the  income  and  profits  accruing 
from  the  various  undertakings  of  the  corporation, 
the  proceeds  of  the  said  district  rate,  contributions 
from  the  county  authority  and  from  the  Government 
in  respect  of  the  maintenance  of  main  roads,  and  the 
rent  of  a  cottage  the  site  of  which,  with  other  surplus 
lands,  was  acquired  by  the  corporation  under  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  for  the 
purposes  of  their  sanitary  department  or  undertaking." 

lliere  was,  however,  no  distinct  evidence  to  show 
either  that  the  cottage  above  referred  to  was  in  fact 
surplus  land  which  ought  to  have  been  sold,  or  that 
there  was  in  fact  any  surplus  land  belonging  to  the 
corporation. 

Sections  236-239  of  the  Public  Health  Act,  1875, 
which,  by  section  58  of  the  Wakefield  Waterworks 
Act,  1880,  were  expressly  incorporated  therewith, 
mei^v  provided  that  mortgages  imder  the  Public 
Health  Act,  1875,  should  be  made  by  deed,  and  that 
a  register  of  such  mortgaees  and  of  all  transfers 
thereof  should  be  kept,  and  that  a  receiver  of  the 
rates  liable  to  the  payment  of  the  mortgage  moneys 
might  be  appointed  under  oertain  circumstances. 

Section  175  of  the  Public  Health  Act,  1875  (which 
section  was  not,  however,  expressly  incorporated  by 
the  Wakefield  Waterworks  Act,  1880),  enacts  that  '<  any 
lands  acquired  by  a  local  authority  in  pursuance  of 
any  powers  in  this  Act  and  not  required  for  the 
purpose  for  which  they  were  acquired  shall  .  .  . 
oe  sold  .  .  .  and  the  proceeds  of  such  sale  shall 
be  applied  towards  the  discnarge,  by  means  of  a  sink- 
ing  fund  or  othti  ^y  !■■— if    any  principal    moneys 
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borrowed  by  such  authority  on  the  security  of  the 
fund  or  rate  applicable  by  them  for  the  general  pur- 
poses of  this  Act,  or,  if  no  such  principal  moneys  are 
outstanding,  shaU  be  carried  to  the  account  of  such 
fund  or  rate." 

All  the  above-specified  mortgages  or  bonds,  and 
also  bonds  of  the  corporations  of  Batley,  Keighley, 
and  Leeds  formed  part  of  the  estate  of  the  testator, 
John  Bobert  Thompson,  who  by  his  will  gave  large 
pectmiary  legacies  to  various  charitable  institutions, 
which  he  directed  should  be  paid  exclusively  out  of 
such  parts  of  his  personal  estate  as  might  be  legally 
bequeathed  for  charitable  purposes. 

Stirling,  J.,  at  the  trial  of  the  action,  held  that 
the  bonds  of  all  these  corporations,  with  the  excep- 
tion of  the  Keighley  bonds,  constituted  interests  in 
land  within  the  Mortmain  Act  (9  Geo.  2,  c.  36), 
and,  therefore,  could  not  validly  be  bequeathed  to 
charities. 

The  charitable  legatees  appealed,  but  their  appeal 
was  limited  to  the  Bewsbury,  the  Bradford,  ana  tke 
Wakefield  bonds,  and  the  only  questions  raised  were 
as  to  the  effect  of  the  charge  on  the  '*  borough  fund  " 
in  the  case  of  Dewsbiuy  and  Bradford  bonds,  and  the 
charge  on  the  ** district  fund"  in  the  case  of  the 
Wakefield  bonds. 

Cozena^Hardy,  Q»C»y  and  Swinfen  Eady,  for  the 
appellants. — ^Tiie  Dewsbury  and  Bradford  **  borough 
funds  **  respectively  exist  by  virtue  of  the  Municipal 
Corporations  Act,  1835,  s.  92,  and  the  Municipal 
Corporations  Act,  1882,  which  provide  that  out  of 
the  fund  certain  payments  mentioned  in  the  92nd 
section  of  the  Act  of  1835  have  to-be  made,  and  when 
these  payments  are  satisfied  x)Ower  is  given  to  the 
corporation  to  apply  the  suiplus,  if  any,  for  the 
benefit  of  the  inhabitants  of  the  borough.  The 
bonds  of  these  corporations  are,  therefore,  not  charges 
on  the  borough  funds  generally,  but  only  on  the 
balances  after  payment  of  the  sums  specified  in  the. 
schedule,  and  that  does  not  confer  on  the  mortgagee 
any  right  to  go  upon  the  land  or  to  talce  rents  from 
the  tenants.  It  is  analogous  to  a  charge  upon  a  raQ- 
way  which  gives  to  the  mortgagee  an  interest  in  the 
net  result,  and  does  not  give  the  mortgagee  an  interest 
in  land  under  9  Geo.  2,  c.  36 :  AUree  v.  HawSy  26 
W.  B.  871,  9  Ch.  D.  337.  The  saving  clause  in  section 
92  of  the  Act  of  1835  as  to  rights,  interests,  claims, 
or  demands  of  any  persons  in  or  upon  any  real  or 
personal  estate  of  any  body  corporate  by  virtue  of 
any  proceedings  at  law  or  equity  which  have  be^i 
already  instituted,  or  which  may  hereafter  be  insti- 
tuted, or  by  virtue  of  any  mortgage  or  otherwise, 
applies  onlv  to  rights  existing  at  the  time  of  the 
passing  of  the  Act,  and  does  not  give  a  mortgagee,  in 
tiie  case  of  a  mortgage  created  after  l^e  Act  came  into 
operation,  any  right  against  the  land.  The  charge 
here  is  on  the  fioating  balance,  not  on  the  sources,  of 
the  fund:  In  re  Ikmdy  Buckley  v.  Boyal  National 
Li/ehoat  Institution,  38  W.  R.  162,  43  Ch.  D. 
27,  is  therefore  distinguishable.  The  Wakefield  mort- 
gages are  charged  upon  the  district  fund  under  the 
Wakefield  Corporation  Act,  1880.  That  fond  is  not 
supplied  by  the  rents  and  profits  of  land.  Section 
175  of  the  Public  Health  Act,  1875,  is  not  expressly 
incorporated  in  the  Act  of  1880,  although  otiier 
sections  are,  and  therefore  section  175  does  not 
apX>ly.  Moreover,  there  is  no  evidence  that  any  part 
of  this  district  fund  arises  from  the  proceeds  of  sale 
of  surplus  lands.  These  mortgages,  therefore,  are  not 
charges  on  any  interest  in  land  within  9  G^.  2,  c.  36. 

ChcvrleB  Browne^  tor  the  respondents,  the  residuary 
legatees  under  the  will. — ^The  Bewsbury  and  Bradford 
mortgages  are  charged  on  the  borough  fund— that  is, 
they  are  charges  upon  that  which  constitutes  the 


funds.  And  as  this  xndudes  the  rents  of  real  and 
leasehold  property  the  charges  are  interests  in  land 
within  9  Geo.  2,  c.  36  :  J3roo^•  v.  Badley,  16  W.  R.  947, 
L.  R.  3  Ch.  App.  672.  Marsh  v.  Attorney -Qeneroly  9 
W.  R.  179,  2  J.  &  H.  61,  is  disapproved  in  Brook  y. 
BadUy,  The  saving  clause  in  section  92  of  the  Act  of 
1835  expressly  preserves  the  rights  of  a  mortgagee  of 
the  borough  fund  to  enforce  his  security,  and  one  of  those 
rights  would  be  a  right  against  the  land.  [BOWEV, 
L.J.,  referred  to  Arnold  v.  Mayor  of  Graveaendy  4 
W.  R.  478,  2  K.  &  J.  574,  and  Attorney -General  y. 
Mayor  of  Newcasthy  23  Q.  B.  D.  492,  38  W.  R.  Dig. 
139.]  The  WaJcefield  mortgages  are  charged  upon  the 
district  fund.  Section  209  of  the  Public  Health  Act, 
1875,  provides  for  the  constitution  of  the  district  fund. 
Section  175  of  that  Act,  although  it  is  not  expressly 
incorporated  in  the  Wakefield  Waterworks  Act  of  1880, 
would  apply  to  l^ese  mortgages :  it  expressly  requires 
that  surplus  lands  of  the  corporation  shall  be  sold, 
and  the  proceeds  shall  be  applied  towards  the  discharge 
of  mortgages  on  the  district  fimd.  These  mortgages 
are,  therefore,  charged  on  a  fund  partly  constituted  of 
the  proceeds  of  sale  of  real  estate,  and  are,  therefore, 
interests  in  land  within  9  Geo.  2,  c.  36. 

F,  Hoare  Colty  for  the  trustees  of  the  will. 

Cotton,  L.  J.— This  is  an  appeal  from  Stirling,  J., 
with  regard  to  certain  bonds  of  three  municipal  cor- 
porations which  he  has  held  to  create  an  interest  in 
knd  within  the  Act  9  Gteo.  2,  c.  36.  I  do  not  use 
expression  ** impure  personalty"  or  '*  personaltjr 
savouring  of  realty,"  for  what  the  Act  speaks  of  is  an 
interest  or  interests  in  land  or  a  charge  on  an  interest 
affecting  land. 

The  Bradford  bonds  and  the  Dewsbury  bonds  reallj 
come  within  the  same  class,  although  one  is  a  charge 
on  the  borough  fund  of  the  corporation  under  the 
Municipal  Corporations  Act,  1835  (5  &  6  Will.  4,  c. 
76),  and  the  other  on  the  borough  fund  under  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c. 
50) ;  that  mi^es  no  practical  difference,  as  the  pro- 
visions of  the  two  statutes  as  to  the  borough  fund  are 
substantially  the  same.  Now,  although  the  Dewebory 
bonds  and  the  Bradford  bonds  chi^ge  other  things 
besides  the  borough  fund,  the  respondents  rely  soldhr 
m>on  the  fact  that  they  charge  the  borough  fond. 
Tney  urge  that  the  borough  fund  consists  in  part  of 
rents  arising  from  real  estate,  and  that  a  mortgage  of 
it  is,  therefore,  an  interest  in,  or  a  charge  upon,  land 
within  the  meaning  of  9  Geo.  2,  c.  36.  Now  the 
borough  fund,  no  doubt,  does  to  a  certain  extent 
arise  from  rents  of  land,  but  what  is  to  be  done 
with  them  when  they  become  part  of  the  borough 
fund  ?  In  my  opinion  the  Act  of  5  &  6  WilL  4,  c. 
76,  s.  92,  imposes  a  statutory  duty  upon  those  who 
administer  the  corporation  funds  to  apply  the 
borough  fund  for  the  purposes  tiiere  m^itionea,  and 
although  there  is  in  tnat  section  a  saving  clause  in 
favour  of  persons  claiming  under  any  mortgage,  it  is, 
in  my  opinion,  only  a  saving  of  the  rights  of  those 
who,  at  the  time  of  the  passing  of  we  Act,  had 
charges,  with  the  rights  existing  under  which,  the 
Legislature  did  not  think  it  just  to  interfere.  A 
saving  clause,  as  a  general  rule,  is  not  intended  to 
give  power  to  a  corporation  or  body  to  do  something 
which  they  could  not  otherwise  do,  but  to  prevent  the 
enactment  from  interfering  witii  rights  already 
acquired.  On  the  true  construction  of  these  bonds, 
they  do  not,  in  my  opinion,  purport  to  charge  the 
borough  fund  before  the  duties  mentioned  in  section 
92  are  performed  by  the  corporation.  The  objects  of 
the  Acts  under  which  the  corporations  of  foadford 
and  Dewsbury  save  the  bonds  which  are  before  ua 
were  to  enable  them  to  do  what  they  otherwise  could 
not  do— viz.,  to  oharge  beforehand  wat  portion  of  the 
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barough  fund  which,  in  each  year,  would,  after 
satisfying  the  liabilities  imposed  by  section  92, 
renuun  in  their  hands  to  be  applied  for  the  benefit  of 
the  inhabitants  and  the  improvement  of  the  borough. 
If  a  power  were  not  given  to  charge  that  surplus 
beforehand,  it  might  be  said,  and,  as  I  think,  cor- 
rectlv,  that  the  corporation  could  not,  until  that 
soipras  was  ascertained,  determine  how  it  was  to  be 
sBpiied  for  the  benefit  of  the  borough.  The  funds, 
tnen,  being  only  charges  on  the  surplus  remaining  in 
the  hands  of  the  corporation  after  t^ey  have  satisfied 
tiie  purposes  pointed  out  in  section  92,  the  case  comes 
wit&n  the  principle  of  AUree  v.  Ilawey  and,  in  my 
opmion,  these  bonds  do  not  give  the  holder  any 
interest  in  land  within  the  meaning  of  9  Geo.  2,  c. 
36.  The  case  stands  on  precisely  the  same  footing 
under  the  Municipal  Corporations  Act,  1882.  This 
disposes  of  the  Bradford  and  the  Dewsbury  bonds. 

Then  as  to  the  bonds  of  the  Wakefield  Corporation. 
The  only  point  laid  hold  of  with  regard  to  them  is 
that  they  charge  the  district  fund  of  uie  borough,  and 
it  is  said  that  this  makes  a  cluurge  upon  land  or  an 
interest  in  land  within  the  meaning  of  the  Act  of 
9  Geo.  2,  c.  36.  "What  is  relied  upon  prindpidly, 
and  it  seemed  to  me  at  first  sight  to  be  a  ^rong  point 
in  favour  of  the  respondents,  is  section  175  oi  the 
PaUio  Health  Act,  1875,  which  declares  that  the 
smplus  lands — ^that  is  to  say,  lands  that  the  corporation 
have  acquired  but  do  not  require  for  the  purposes  of  the 
Act— -shall  be  sold  and  the  money  arising  from  the  sale 
shall  be  applied  towards  discharging  and  paying  off 
the  money  that  has  been  borrowed  on  the  security  of 
the  fund  or  rate  applicable  for  the  general  purposes  of 
the  Act,  or,  if  no  principal  moneys  are  outstanding, 
ahall  be  carried  to  the  account  of  such  fund  or  rate — 
•'.e.,  the  district  fond  or  the  general  district  rates. 
Iliere  may  be  a  grave  question,  which  I  do  not  think 
it  is  necessary  to  answer  on  the  present  occasion, 
whether,  where  an  Act  of  Parliament  directs  land  to 
be  sold,  any  charge  on  the  money  arising  from  the 
sale  of  that  land  can  ever  enable  the  h(uder  of  the 
chaige  to  take  the  land.  Where  no  charge  is  given 
except  upon  the  proceeds  of  sale  of  land  which  an  Act 
of  Parliament  directs  to  be  sold  and  converted  into 
money,  can  that  charge  be  a  charge  or  interest  in 
hmd  within  the  meaning  of  9  Geo.  2,  c.  36  F  That 
point  may  hereafter  have  to  be  decided,  but  it  lies  on 
the  respondents  to  show  that  this  is  an  interest  in  land 
or  a  charge  upon  land.  How  can  they  show  that? 
They  must  show  that  there  is  land  whidi  comes  within  . 
the  purview  of  section  175,  and  the  proceeds  of  which 
are  to  be  applied  in  payment  of  these  bonds.  It  does 
not  appear  &om  the  evidence  that  thero  is  any  surplus 
land  unless  the  cottage  is  to  be  taken  as  such.  The 
cottage  now  seems  to  be  employed  for  the  purposes  of 
the  corporation,  and  we  cannot,  in  the  absence  of 
distinct  evidence,  hold  that  it  is  land  which  ought  to 
have  been  sold  and  the  proceeds  brought  into  the 
district  fund. 

Another  contention  was  raised  by  Mr.  Cozens- 
Hardy,  that  section  175  is  not  incorporated  with  the 
spedal  Act  of  the  Wakefield  Corporation.  But  a 
fmtiier  question  arises,  upon  which,  as  it  has  not  been 
ftdly  argued,  I  give  no  opinion,  whether  i^na  is  not 
a  genersa  section  which,  without  beinf  incorporated, 
^onld  apply  to  all  lands  bought  by  Uie  corporation 
and  not  required  for  its  objects. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
question  with  regard  to  all  these  bonds  is  the  question 
which  Cotton,  L.J.,  has  enunciated — ^viz.,  whether 
tiiey  constitute  an  interest  in  or  charge  on  land  withm 
the  statute  9  Geo.  2,  c.  36.  We  may  divide  them 
into  two  classes.  The  Dewsbury  and  Bradford  bonds 
ud  the  Wakefield  bonds.    The  Dewsbury  bond  was 


given  under  the  authority  of  section  111  of  the  Dews- 
bury Waterworks  Act,  1876,  which  authorizes  the 
Dewsbury  Corporation  to  create  a  collateral  security 
on  the  borough  fund.  What  does  that  enable  them 
to  do  ?  The  borough  fund  exists  by  virtue  of  section 
92  of  the  Municipal  Corporations  Act,  1835,  and  the 
character  of  the  fund  is  snown  by  that  section.  It  is 
a  fund  which  may  arise  partly  from  rents — for  if  the 
corporation  has  real  proper^  producing  rent,  the 
rents  are  to  be  carried  to  that  fund.  Out  of  that  fund 
certain  payments  specified  by  the  section,  and  which 
are  vital  to  the  existence  of  the  corporation,  have  to 
be  satisfied,  and  the  surplus  is  to  be  applied  for  the 
public  ben^t  of  the  inhabitants  and  the  unprovement 
of  the  borough.  Is  it,  then,  intended  by  section  111 
of  the  Dewsbury  Waterworks  Act  of  1876  to  enable 
the  creditor  who  lends  money  upon  the  collateral 
security  of  the  borough  fund  to  get  a  charge  u2>on 
the  rents  of  the  real  property  of  the  corporation 
before  they  pass  into  the  fund  and  bef oro  the  statutory 
purposes  which  are  created  by  section  92  of  the 
Municipal  Corporations  Act  have  been  satisfied  ?  It 
is,  to  my  mind,  impossible  to  suppose  tiiat  such  was 
the  intention  of  the  Legislature.  Ail,  thereforo,  that 
is  charged  by  the  bonds,  and  the  only  things  in  which 
an  interest  is  created  by  them,  is  the  surplus  which, 
from  time  to  time,  may  exist  or  may  not  exist,  and 
which  exists  only  if  the  fund  is  more  than  sufficient 
for  the  statutory  purposes  which  are  made  a  primary 
charge  upon  it  by  the  Mimicipal  Corporations  Act. 
The  charge  is  not  a  charge  upon  the  corporate  pro- 
perty, but  simply  a  charge  upon  a  floating  balance, 
such  as  was  alluded  to  by  Fry,  L.J.,  at  the  end  of  his 
judgment  in  Buckley  v.  The  Eoyal  National  Lifeboat 
Inttitution,  It  is  the  primary  duty  of  the  corporation 
to  apply  this  fund  in  satisfying  the  ordinary  munici- 
pal wants,  and  it  is  impossible,  therefore,  that  a  re- 
ceiver could  be  appointed  of  the  rents.  That  disposes 
of  the  Dewsbury  and  Bradford  bonds. 

The  Wakefield  bonds  were  given  under  section  58  of 
the  Wakefield  Waterworks  A(5,  which  enables  the  cor- 
poration to  mortgage  the  district  fund  and  incorpo- 
rates, with  regard  to  the  mortgage  of  the  district  fund, 
the  provisions  contained  in  sections  236  to  239  of  the 
Public  Health  Act,  1875.  The  district  fund  is  fed  by 
realty,  because  the  proceeds  of  the  sale  of  surplus  land 
are  to  be  paid  into  it.  Whether  by  reason  of  this  a 
charge  on  tiie  district  fund  creates  an  interest  in  or  a 
charge  upon  land  may  be  open  to  doubt.  It  is  not 
necessary  to  decide  the  point  in  the  present  case,  and 
I  reserve  to  myself  tiie  full  right  to  consider,  whm  the 
proper  occasion  arises,  the  question  whether  it  is  pos- 
sible to  treat  as  an  interest  in  land  a  security  which 
only  affects  a  fund  arising  in  part  from  the  sale  of 
land  which  the  statute  directs  to  be  sold.  That  ques- 
tion does  not  arise  mdess  section  175  of  the  Public 
Health  Act,  1875,  is  a  section  which  we  can  treat  as 
bearing  on  those  mortgages.  Mr.  Cozens-Hardy  savs 
it  is  not  incorporated  with  the  Wakefield  Waterworks 
Act.  It  is  not  incorporated  in  terms,  but  I,  like 
Cotton,  L.J.,  somewhat  doubt  whether  it  is  not  a 
general  provision  that  would  apply  to  these  mort- 
gages without  express  incorporation.  But  the  respond- 
entB  are  met  by  another  difficulty,  section  175  can 
only  be  invoked  by  them  if  there  is  surplus  land, 
and  it  seems  to  me  that  their  case  breiaks  down 
because  there  is  no  proof  that  there  is  any  surplus 
land. 

I  will  say  nothing  more  except  to  mention  that  I 
entirely  agree  with  Cotton,  L.J.,  in  holding  that  in 
the  saving  clause  in  section  92  the  words,  '*  oy  virtue 
of  any  mortgage,"  apply  only  to  existing  rights,  and 
not  to  prospective  ones.  That  point  seems  to  me  to 
have  biaen  decided  by  Wood,  Y.C,  in  the  case  of 
Arnold  v.   Mayor  of  Qraveaendy  and  his    view   has 
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been  lately  affirmed  in   AUomey'General  v.   Mayor 
of  Newcastle, 

I  agree  that  the  judgment  below  must  be  reversed 
as  regards  the  four  bonds  before  us. 

Fry,  L.  J. — I  also  find  myself  unable  to  agree  with 
the  decision  of  the  learned  judge.  The  questions  in 
controversy  have  been  ranged  around  two  funds,  the 
one  the  borough  fund  of  a  municipal  corporation,  and 
the  other  a  district  fund  created  under  the  Public 
Health  Act,  1875,  and  the  question  in  each  case  is 
whether  a  charge  on  the  fund  is  or  is  not  an  interest 
in  land,  or  a  charge  upon  an  interest  in  land  P 

Now,  with  regard  to  the  borough  fund,  I  must  ex- 
press my  doubt  whether  in  any  case  a  charge  on  a 
fund  which  gives  no  right  to  go  on  anything  except 
the  money  when  it  has  gone  into  the  fund  ever  can  be 
a  charge  upon  real  estate.  It  appears  to  me  that  money 
which  comes  from  land  in  the  form  of  rent,  when  it 
has  been  paid  into  a  bank  or  otherwise  been  realized 
in  the  form  of  cash  is  pure  personal  property,  and 
although  a  charge  on  that  money,  if  it  gives  in  addi- 
tion a  right  of  going  upon  the  land,  may  be  a  charge 
on  realty,  I  at  least  express  a  doubt  whether  a 
simple  charge  on  the  money  when  it  has  fallen  into 
the  fund  ever  can  be  an  interest  in  realty.  But  it  is 
not  necessary  to  decide  that  point,  for  in  the  present 
case  it  appears  to  me  that  a  charge  on  the  borough 
fund  of  a  municipal  corporation  is  only  a  charge  on 
the  surplus  balance  of  a  fund  arising,  no  doubt,  partly 
out  of  uie  rents  and  profits  of  land  and  partly  out  of 
other  sources,  which  from  time  to  time  remains  after 
numerous  payments  have  been  made  out  of  the  fund. 
The  balance  of  the  fund  after  the  application  of  x>art  of 
it  to  prior  chaiges  is,  in  my  opinion,  pure  personalty, 
and  the  person  who  is  entitled  to  that  and  nothing 
more  has  no  interest  in  the  land. 

Mr.  Browne  argued  that  the  saving  clause  in  section 
92  of  the  Municipal  Corporations  Act,  1835,  which 
saves  the  rights  of  aU  persons  and  bodies  corporate  in 
or  upon  any  real  or  personal  estate  of  any  body 
corporate  by  virtue  of  any  proceeding  instituted  be- 
fore or  after  the  passing  of  the  Act,  **  or  by  virtue  of 
any  mortgage  or  otherwise,"  gave  to  the  mortgagees, 
whose  titles  were  created  sub^uently  to  the  Act,  a 
right  against  the  fund  in  priority  to  the  purposes 
mentioned  in  the  section.  But  it  is  to  be  observed 
that,  according  to  the  ordinary  functions  of  a  saving 
clause,  it  saves  existing  rights,  and  it  is  not  an  enabling 
clause,  and  does  not  authorize  the  creation  of  new 
rights.  Now  the  right  which  Mr.  Browne  argued  for 
is  a  right  Bubsequentiy  created.  I  think,  therefore, 
that  that  clause  has  no  application  to  the  present 
case. 

The  considerations  with  regard  to  the  district  t\md 
are  to  a  great  extent  the  same  as  those  which  apply 
to  the  borough  fund,  but  there  are  two  x)ointis  of 
difference.  In  the  first  place,  the  district  fund  itself 
is  not  fed  by  rents  and  profits  of  land.  So  far  it  is 
less  favourable  to  the  argument  on  behalf  of  the 
respondents,  but,  on  the  other  hand,  there  is  a  sec- 
tion which  requires  great  attention — viz.,  the  175th 
section  of  the  Public  Health  Act  of  1875 — because 
that  directs  that  surplus  lands  shall  be  sold  and  the 
proceeds  applied  towards  the  discharge,  by  means  of  a 
sinking  fund  or  otherwise,  of  any  principal  moneys 
that  may  be  borrowed  upon  the  security  of  the  fund 
or  rent.  I  shall  not  enter  upon  the  construction  of 
that  section,  on  which  many  questions  may  arise,  because 
it  does  not  appear  to  me  m)m  the  evidence  that  the 
Wakefield  Coiporation  has  any  surplus  land.  I, 
therefore,  shall  not  enter  upon  an  inquiry  whether  a 
mortgagee  might,  if  any  surplus  land  existed,  obtain 
by  mandamus  or  otherwise  a  sale  of  suoh  land,  or 
Whether,  if  he  had  such  a  right,  that  would  create  an 


interest  in  land.     I  leave  those  questions  for  further 
discussion  if  they  should  ever  arise. 

Ck)TTON,  L.J. — I  think  we  ought  to  mention  that 
the  ground  upon  which  we  have  decided  this  appeal 
does  not  seem  to  have  been  taken  in  the  court  below, 
and  the  attention  of  the  learned  judge  was  not 
directed  to  it. 

Solicitors  for  the  appellants.  Fowler,  Perks,  Hop- 
kinson,  A  Go, 

Solicitors  for  the  trustees,  Torr,  Janeways,  Ortbhltt 
A  Oddie,  for  Cranstvickf  Leeds. 

Solicitors  for  the  residuary  legatees,  T,  W,  &  T,  B, 
Nelson,  for  Nelson,  Eddison,  &  Luptons,  Leeds. 


From  Q.  B.  Div.  May  3,  1890. 

Haslewood  v.  (Consolidated  Credit  CJo.  (a.) 

Bill  of  sale — Form  in  schedule — Principal  payable  btf 
unequal  instalments — Interest  on  unpaid  instalmentt— 
Bate  of  interest — Alleged  ambiguity — Bills  of  Sale 
Act,  1882  (45  &  46  Vict,  c,  43),  s,  9. 

A  bill  of  sale  dated  March  6,  1889,  was  granted  io 
secure  the  repaym/ent  of  a  sum  of  £30,  with  intend 
thereon  at  the  rate  of  sixty  per  cent,  per  annum.  The 
grantor  thereby  agreed  to  pay  the  said  principal  sum  by 
thefollmoing  instilments : — i.e.,  "  the  sum  of  £o  on  the 
9th  of  March,  1889,  the  sum  of  £2  on  the  Gth  of  April, 

1889,  and  the  sum  of  £2  on  the  Gth  day  of  every  succeed- 
ing month  until  the  6th  of  February,  1890,  and  ike 
balance  of  the  said  principal  sum  on  the  6th  of  March, 
1890 ;  and  on  the  said  6th  day  of  March,  1890,  to  aUo 
pay  the  interest  which  shall  have  a>ccrued  at  tlie  rate 
aforesaid  upon  the  said  principal  sum,  and,  in  am 
defauU  shall  be  made  in  payment  of  any  of  the  said 
instalments  of  the  principal-  sum,  the  same  shcUl  until 
payment  continue  to  bear  interest  at  the  rate  aforesaid,^^ 

Held,  on  the  authority  of  (Joldstrom  v,  Tallerman, 
35  W,  B.  68,  18  Q,  B,  D,\,  that  the  bill  of  sale  was  in 
accordance  with  the  statutory  form  contained  in  the 
schedule  to  tfie  Bills  of  Hale  Act,  1882. 

Decision  of  the  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Lord  Esher,  M.K.)  reversed. 

Appeal  from  a  divisional  court  of  the  Queen*s 
Bench  Division  (Lord  Coleridge,  C.J.,  and  Lord 
Esher,  M.E.). 

By  a  bill  of  sale  dated  March  6,  1889,  H.  T.  Hade- 
wood  and  his  wife,  the  present  plaintiffs,  assigned  to 
the  defendant  company  the  chattels  specifically 
described  in  the  schedule  thereto  by  way  of  secorily 
for  the  repayment  of  a  sum  of  £30  with  interest 
thereon  at  the  rate  of  sixty  per  cent,  per  annum ;  and 
the  grantors  thereby  agreed  to  pay  to  the  grantee, 
'*  tiie  principal  sum  aforesaid  by  the  instalm€nts 
following,  that  is  to  say,  the  sum  of  £5  on  the  9th 
day  of  March  instant,  the  simi  of  £2  on  the  6th  day 
of  April,  1889,  and  the  sum  of  £2  on  the  6th  day  of 
every  succeeding  month  until  the  6th  day  of  Febmaty, 

1890,  and  the  balance  of  the  said  principal  sum  on  the 
6th  day  of  March,  1890,  and  will  on  the  said  6th  day 
of  March,  1890,  also  pay  the  interest  which  shaU  have 
accrued  at  the  rate  aforesaid  upon  the  said  principal 
sum,  and  in  case  default  shall  hie  made  in  payment  of 
any  of  the  said  instalments  of  the  principal  sum,  the 
same  shall  until  payment  continue  to  bear  interest  at 
the  rate  aforesaia." 

On  June  15,  1889,  an  instalment  being  then  in 
orrear,  the  defendant  company  put  in  a  distress  on  the 

(a.)  Beported  by  M.  J.  Blaxb,  Esq.,  Bairister-at- 
Law. 
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plaintiflH*  premiseB,  and  the  fjlamtiffs  on  June  25 
brooght  an  action  for  trespass  in  the  Mayor's  Court 
against  the  defendant  company  on  the  ground  that 
the  bill  of  sale  was  roid  as  not  being  in  accordance 
with  the  statutory  form.  The  Becorder  held  the  bill 
of  sale  to  be  valid,  and  nonsuited  the  plaintifis. 

The  plaintiflfe  applied  to  the  Divisional  Court  to  set 
aside  the  nonsuit  and  order  a  new  trial.  There  was 
also  an  application  to  the  Divisional  Court  by  the 
defendant  company  with  respect  to  another  blU  of 
sale  granted  to  them  in  the  same  form,  but  which  had 
been  held  bad  by  a  county  court  jndge. 

The  following  judgments  were  delivered  by  the 
Divisional  Court  (Lord  Coleridge,  C.J.,  and  Lord 
Esher,  M.R.). 

Lord  CoLERiDOE,  C.J. — It  appears  to  me  that  the 
fair  and  reasonable  and  obvious  construction  of  this 
bill  of  sale  is,  that  no  interest  will  be  payable  on  the 
instalments  at  the  time  that  they  are  paid,  but  that 
the  whole  interest  upon  tiie  whole  sum  advanced 
is  payable  in  a  lump  on  the  payment  of  the  last 
instalment  of  the  balance,  at  a  particular  time,  and 
on  that  day  the  whole  of  the  interest  which  has 
accrued  durmg  the  whole  of  the  year  upon  the  whole 
of  the  sum  advanced  is  to  be  paid. 

I  do  not  say  these  are  the  words ;  but  I  say  this  is 
the  fair  and  reasonable  construction  of  the  words, 
"the  interest  which  shall  have  accrued  at  the  rate 
aforesaid  on  the  said  principal  simi.'*  If  that  is  the 
fair  and  reasonable  construction,  it  follows  at  once 
that  upon  considerable  portions  of  the  £30  a  great 
deal  more  than  sixty  per  cent,  woidd  have  to  be  paid,  or 
at  least  would  have  been  agreed  to  be  paid,  because, 
assmning  that  the  instalments  had  been  kept  up  and 
^t  the  principal  sum  has  been  gradually  reduced,  it 
is  manif ^  that  interest  on  the  whole  sum  at  the  rate 
of  sixty  per  cent.,  although  a  great  deal  of  it  has  been 
paid  off  during  the  year,  would  have  to  be  paid  at  the 
end  of  the  time. 

Now  that  appears  to  me  to  be  the  meaning,  and  the 
obvious  meamng  of  that  provision.  I  do  not  deny, 
and  I  never  meant,  early  in  the  argument,  to  deny, 
^t  it  is  possible  to  construe  the  words  in  the  way  m 
which  Mr.  Beed  suggested  they  may  be  construed — 
viz.,  payment  at  the  rate  of  sixty  per  cent,  upon  the 
princix>al  sum,  tliat  is  to  say,  upon  so  much  of  the 
principal  sum  as  is  then  due,  and  sixty  per  cent,  upon  the 
rest  of  the  sum  that  has  been  due  to  be  dinunished 
prorata  by  taking  off  the  sixty  per  cent  from  the  time  of 
payment  upon  each  instalment  that  has  been  paid 
during  the  period  that  has  elapsed. 

It  is  possible  so  to  construe  the  words,  but  I  do  not 
think  it  is  their  plain  and  obvious  meaning.     There- 
fore, on  that  ground,  it  appears  to  me  that  the  bill 
of  sale  is  bad.     There  is  a  matter  which  my  learned 
brother  has  pointed  out,  and  which  I  am  very  far 
from  differing  from  him  about,  but  which  does  not 
appear  to  me  to  be  quite  so  clear  as  the  point  I  have 
already  adverted  to.     It  occurs  upon  a  later  portion 
of  the  same  provision,  **  and  in  case  default  snail  be 
made  in  payment  of  any  of  the  said  instalments  of 
the  principal  sum  "  (that  is,  of  £30,  the  principal  sum 
advanced),  '*  the  same  shall  until  payment  continue  to 
bear  interest  at  the  rate  aforesaid!."    That  is  to  say, 
as  a  penalty  for  any  instalments  not  being  paid  at  the 
lime  stipukkted  between  the  parties,  the  whole  sum 
dudl  continue  to  bear  interest  at  the  rate  aforesaid — 
namely,  at  sixty  per  cent.     The  same  consequence 
f dlows  from  that  dause  that  followed  from  the  clause 
WX&  which  I  have  dealt,  that  there  woidd  be  a  stipu- 
lation that  the  whole  of  the  sum  advanced  should 
bear  interest  at  sixty  per  cent.    The  total  sum  might 
have  been  reduced  frcm  time  to  time  by  the  payment 
of  JPstalmeptB,  although  those  instalments  might  not 


have  been  paid  at  the  particular  times  stipulated  for 
between  the  parties!  I  agree  with  the  Master  of  the 
BoUs  that  the  true  view  is  that  "the  same  shall 
imtil  pa3rment "  means  the  principal  sum  shall  until 
payment;  but  here  again  I  do  not  deny  that  it  is 
open,  and  that  it  is  x)Ossible  to  construe  *'  the  same  ** 
to  mean  the  instalments.  Although  I  quite  admit  it 
might  be  possible  so  to  construe  it,  some  of  the  con- 
sequences, though  not  all,  would  still  follow ;  that  is, 
such  instalments  as  were  in  default  for  however  short 
a  time,  at  any  rate  would  continue  to  bear  interest  as 
if  they  had  not  been  paid  at  all.  I  think,  therefore, 
on  the  true  construction  of  this  bill  of  sale  in  both 
respects,  it  is  void  as  contradicting  in  substance  the 
true  intention  of  the  form  given  in  the  statute,  and 
that  the  grantees  must  fail. 

Lord  EsHEB,  M.R. — ^The  sole  question  in  this  case 
is,  whether  the  bill  of  sale  is  void  or  not,  on  the 
ground  that  it  has  departed  beyond  the  departure 
which  is  allowed  from  ike  form  in  the  schedule  to  the 
Bills  of  Sale  Act.  Now,  there  is  a  form  given  in  the 
schedule,  and  certain  things  are  allowed  to  be  varied, 
by  those  parts  of  the  form  which  are  in  italics  and 
within  brackets.  The  Court  of  Appeal  has  come  to 
the  conclusion  that  the  Act  of  Parliament  did  not 
mean  that  bills  of  sale  are  to  be  word  for  word 
according  to  the  form,  and  that  if  they  omitted  some 
few  woms  which  would  not  alter  the  effect  at  all, 
that  would  not  make  the  bill  of  sale  void.  What  they 
said,  I  believe,  was  this,  that,  if  there  is  a  variance 
from  the  form,  that  is  ^m  the  words,  but  that  the 
variance  leaves  the  bill  of  sale  in  question  to  have 
the  same  legal  effect  as  the  form  in  the  schedide ; 
that,  then,  although  there  is  a  variance  from  the 
words,  that  is  not  an  effective  variance. 

Now  we  have,  subject  to  that  rule,  to  see  whether 
this  bill  is  of  the  same  l^al  effect  as  the  form  in  the 
schedule,  for  that  it  differs  from  the  form  in  the 
schedule  cannot  be  denied.  The  schedule  is  that  they 
will  "  duly  pay  to  the  said  C.  D.  the  principal  sum 
aforesaid " — ^that  is,  the  principal  sum  lent,  **  to- 
gether with  interest  then  due  by  equal  payments" 
on  particular  days,  and  the  only  variation  allowed  (in 
brackets)  is,  "  or  whatever  else  be  the  stipulated  time 
or  times  of  payment."  Now  this  bill  of  sale  does  not 
say  '*duly  pay  to  the  say  C.  D.  the  principal  sum 
aforesaid,  together  with  interest  then  due,  by 
equal  payments."  Although  the  payments  shotdd  be 
unequal,  it  woidd  lead  to  the  same  effect  as  equal 
payments,  and  it  seems,  therefore,  to  me  that,  if  the 
only  objection  to  this  bill  of  sale  had  been  that  the 
interest  was  payable  on  the  very  last  day,  that  would 
not  have  been  a  defect  sufficient  to  render  it  void. 
We  must  look,  then,  at  the  clause  as  to  interest. 
There  is  the  sum  of  £30  lent,  and  that  is  to  be  paid 
by  instalments,  and  then  it  goes  on,  **  and  will  on 
the  said  last  day  of  June  next  also  pay  the  interest 
which  shall  have  accrued  at  the  rate  aforesaid  upon 
the  said  principal  sum." 

Now,  according  to  this  bill  of  sale,  no  interest  at  all 
is  payable  until  the  last  day.  How  shall  we  get  at 
the  interest  which  shall  have  accrued?  The  words 
are  "  pay  tlie  interest  which  shall  have  accrued  at  the 
rate  aforesaid  "  (that  is,  at  sixty  per  cent,  per  annum) 
"  upon  the  said  principal  sum."  What  is  ''  the  said 
principal  sum  "  tiiere  ?  Is  it  true  to  say  *'  which  shall 
have  accrued  upon  the  said  principal  sum"  means 
that  it  is  to  be  (if  the  instalments  are  paid  at  the  days 
named)  sixty  per  cent,  for  two  days  on  the  first  sum, 
and  sixty  per  cent,  for  a  month  and  two  days  on  the 
second  sum,  or  more  afterwards  if  it  is  not  paid  on 
that  day,  and  so  on  ?  or  is  it  that,  although  no  in- 
terest is  payable  imtil  the  last  day,  yet  that  interest 
on  the  whole  principal  sum  goes  on   accruing  imtil 


SB 


THE  WEJiKLY  REPORTER.  [KoT.a.i«o.]  Vol.  XXXIX. 


COTJBT  OF  AfPEAIi.  HASLEWOOD  V.  (CONSOLIDATED  CREDIT  Co.-— IN  RE  WiLSON. 


High  Coxtrt. 


bad.    Then  it  is  said  that  the  daiue  which  stipulates 
for  sixty  per  cent,  upon  the  instalment  is  obscurely 
worded.     It  is,  **  ana  will  pay  the  interest  which  shaU 
have  accrued  at  the  rate  aforesaid  upon  the  said 
principal  sum,"  that  is  obviously  enough  the  £30, 
"  and  in  case  default  shall  be  made  in  payment  of  any 
of  the  said  instalments  of  the  said  pnndpal  sum,  the 
same  shall,  until  pa3rment,  continue  to  bear  interest 
at  the  rate  aforesaid."     Now,  it  is  said  that«that  is 
capable  of  this  construction,  that  you  shall  pay  sixty 
per  cent,   upon  the  whole  £30,   even  if  you  make 
default  in  paying  only  one  instalment.     It  turns  on 
Hie  meaning  of  Sie  word  **  same  "  as  applicable  to  the 
£30.     The  **  same,"  to  my  mind,  is  referable  to  the 
antecedent  **  instalments  of  the  principal  sum."     Any 
other  construction  is  at  variance  with  the  principle 
which  underlies  all  transactions  of  borrowing  money. 
Then  we  must  notice  this,  that  this  bill  of  sale,  unfor- 
tunately I  think,  has  not  stated  on  the  face  of  it  what 
the  total  amount  of  interest  is  which  will  become 
payable  assuming    the    instalments  are    duly  paid. 
It  is  capable  of  easy  calculation,  and  I  think  Mr. 
Candy  told  us  it  came  to  £8  10s.  9d..    It  would  be 
very  much  better  if  that  stun  were  put  in,   because 
that  would  get  rid  of  aU  possible  doubt.    But  it  is  not 
put  in.    Is  that  a  defect  or  such  a  defect  as  will 
render  this  bill  of  sale  bad?     That  point  again  is 
covered  by  authority.    It  is  covered  by  In  re  Cleaver, 
which  p^oes  to  show  that  a  bill  of  sale  is  not  void  as 
not  bemg  in  accordance  with  the  form  because  the 
actual  amoimt  of  interest  which  will  become  payable 
according  to  the  contract  is  not  expressed  in  figures, 
but  is  left  to  calculation.     No  doubt  it  would  be  far 
better  if  it  were  put  in.      Now  I  come  to  the  last 
difficulty,  which  is  that  the  Divisional  Court  has  said 
that  this  bill  of  sale  is,  to  say  the  least  of  it,  obscure, 
and  it  can — and  one  of  the  members  of  the  court  said 
that  in  its  opinion  it  did — properly  bear  a  different  con- 
struction.    That  is  what  has  created  a  difficulty  in  our 
minds.  How  is  that  got  over  P  That  difficultv  has  had 
to  be  faced  before  now.    That  was  precis^y  one  of 
the  difficulties  met  in  Ooldstrom  v.  Talltrman.    In  that 
case  t^e  Divisional  Court  construed  the  bill  of  sale  as 
possibly  open  to  this  construction — that  it  made  the 
mterest  pavable  upon  some  arrears  of  interest.     One 
of  the  judges,  I  think,  thought  it  did  mean  that. 
The  other  judge  thought  that,  if  it  did  not  mean  that, 
at  all  events  it  was  so  worded  that  it  might  mean  it. 
That  was  precisely  the  position  of  affairs.     How  did 
the  Court  of  Appeal  deal  with  that?    They  said: 
'*  We  think  the  Divisional  Court  was  erroneous  in 
that  respect,  that  it  is  not  reasonably  open  to  that 
construction,"  and  they  did  not  hesitate  to  say  so. 
So  here  I  think  it  is  our  bounden  dutv  to  say  that  we 
think  the  construction  put  on  this  biU  of  sale  by  the 
Divisional  Court  is  erroneous,  and,  having  regai*d  to 
the  case  which  I  have  referred  to,  and  which  seems  to 
me  to  cover  every  doubtful  point,  to  hold  that  this 
bill  of  sale  is  valid,   and  the  appeal  ought  to  be 
allowed,  with  costs. 

BowEN,  L«J. — I  am  of  the  same  opinion.  I  put 
the  same  construction  that  Cotton  andLindley,  L.J  J., 
do  upon  this  bill  of  sale,  and  I  confess  that,  but  for 
the  judgments  of  judges  like  the  Lord  Chief  Justice 
of  ^gland  and  me  Master  of  the  BoUs,  I  should 
have  come  to  the  conclusion  that  that  was  the  true 
and  clear  construction  of  the  document  without  much 
hesitation ;  but  the  truth  is,  it  seems  to  me,  that  the 
oourt  below  took  the  view  they  did  because  they  did 
not  consider  Goldstrom  v.  TaUerman,  1  believe  that 
Ooldstrom  v.*  TaUemum  was  not  cited  to  tiiem,  and  I 
believe  that,  if  it  had  been  cited  to  them,  it  would  in 
the  first  place  have  put  an  end  to  one  of  ^e  difficul- 
ties ;  and,  in  the  second  place,  t  would  have  led  them 


to  the  true  path  of  construction  of  this  document.  I 
attribute,  accordingly,  the  variance  of  our  judgment 
pronounced  to-day  from  the  view  taken  below  by  the 
Lord  Chief  Justice  and  the  Master  of  the  Bolls  to  the 
fact  that  we  have  had  Goldstrom  v.  TaUerman  before 
us,  whidi  they  had  not.  I  do  not  mean  to  say  that  I 
do  not  rely  on  my  own  view  ;  but  I  think  it  was  the 
absence  oi  a  reference  to  that  case  in  the  court  below 
that  led  the  court  on  what  I  venture  to  call  a  wrong 
line.  It  seems  to  me  that,  once  we  have  that  case 
and  follow  out  aU  the  logic  that  that  case  contributes 
to  the  subject,  we  must  come  to  the  conclusion,^  not 
only  that  the  court  below  are  wrong,  but  that  it  is 
our  duty  to  cure  the  interpretation  which  they  have 
put  upon  this  deed  by  allowing  this  appeal. 

Solicitors  for  the  appellants,  Evans  A  Batchelor. 

Solicitor  for  the  respondents,  John  Hopkins, 


Wil^  <ttourt  of  S^sititt. 
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North, 


July  11,  1890. 


In  re  WiLSOX. 
AtTOENET-QeNERAI.  r.  WOODALL.  (a.) 

Practice — Third-party  procedure — Originating  summons 
—Bales  of  Supreme  Courts  1883,  ord.  16,  rr.  48,  65; 
ord.  55,  rr.  3—8, 

The  rules  regulating  third-party  procedure  are  in 
terms  inapplicable  to  proceedings  by  originating  summons, 
and  the  form  of  procedure  under  an  originating  summons 
is  inconsistent  with  the  issue  of  a  third-party  nMx* 
Accordingly  a  defendant  to  an  originating  summons  is 
not  entitled  to  serve  third-party  notices. 

The  question  for  decision  was  whether  procedure  by 
third-party  notice,  under  rules  48  and  66  of  order  16, 
is  appucable  to  proceedings  under  order  56  by  origi- 
natmg  summons. 

The  originating  summons  was  taken  out  by  the 
Attorney-General  for  an  account  of  certain  charitable 
funds  settled  by  a  deed  dated  in  1862,  the  four  trustees 
of  which  were  all  dead.  The  first  defendant  was  W.  0. 
Woodall,  who  was  the  executor  of  the  last  survivor  of 
the  four  deceased  trustees,  and  two  other  defendants 
were  the  two  executors  of  Henry  Fowler,  another  of 
the  four  deceased  trustees. 

W.  O.  Woodall  obtained  an  order  imder  rule  48  of 
order  16  giving  him  liberty  to  serve  a  third-party 
notice  upon  the  beneficiaries  imder  the  will  of  Henry 
Fowler  with  a  copy  of  the  originating  summons, 
nlRiTniTig  to  be  entitled  to  contribution  from  such 
beneficiaries,  which  service  was  duly  effected. 

W.  O.  Woodall  also  served  a  notice  under  rule  66  of 
order  16  on  his  co-defendants,  the  two  executors  of 
Henry  Fowler,  claiming  contribution  from  them. 

This  was  a  motion  oy  the  beneficiaries  under  the 
will  of  Henry  Fowler  and  his  two  executors  who  had 
been  served  with  the  third-party  notice  to  set  aside 
the  order  giving  liberty  to  serve  tne  third-party  notice 
on  the  beneficiaries,  and  to  set  aside  the  services  on  the 
beneficiaries  and  on  tiie  two  executors,  on  the  ground 
of  irregularity. 

CozenS'Hardy,  Q.C,  and  J,  0,  Wood,  for  the  motion. 
— Bule  48  of  order  16,  under  which  rule  the  order  for 
service  of  the  third-party  notice  on  the  beneficiaries 
was  made,  is  inappJi^ble  in  terms  to  -proceedmg&^y 

(.».)  Beported  by  J.  Trttstram,  Esq.,  Barrister-at- 
Law. 
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originating  summons ;  and  a  third-party  notice  is  in- 
wplicable  to  proceedings  by  originating  sommons. 
Ijie  order  and  the  service  of  the  third-party  notices 
are  accordingly  irregular,  and  there  is  no  distinc- 
tion for  the  purposes  of  this  motion  between  the  two 


Napier  Higgtns,  Q.Cy  and  Haldane,  Q.C.,  for  W.  O. 
Woooall. — ^Rule  48  of  order  16  is  not  to  be  regarded  as 
inapplicable  to  an  originating  summons,  because  of 
the  mention  of  the  words  ''statement  of  defence,'* 
"  writ,**  and  "  statement  of  claim  **  therein.  Third- 
paart^  notices  are  not  inconsistent  with  procedure  bv 
originating  summons.  We  do  not  seek  to  distinguish 
between  me  case  of  the  beneficiaries  and  of  the  ex- 
ecutors. 

They  referred  to  In  re  FawaiU,  OcUland  v.  Burton, 
34  W.  B.  26,  30  Ch.  D.  231 ;  Annual  Practice,  1889- 
90,  p.  66. 

NoBTH,  J. — I  think  that  this  application  must  suc- 
ceed, because  of  the  terms  of  rule  48  of  order  16. 
The  directions  given  by  that  rule  point  to  pro- 
ceedings in  an  action  following  the  usual  course 
of  procedure.  A  proceeding  commenced  by  origi- 
nating summons  is  an  action,  but  it  is  not  an 
action  in  which  a  defence  has  to  be  delivered,  the 
havinff  to  do  which  is  referred  to  in  rule  48  as  being 
essential.  The  rule  provides  that  the  notice  shaU, 
unless  otherwise  ordered,  be  served  *'  within  the  time 
limited  for  deliyering  his  defence.**  That  points  to 
tiie  form  of  procedure  in  an  action  commenced  by 
writ  of  summons,  and  the  words  at  the  end  of  the 
rule  are,  *'if  there  be  no  statement  of  claim,  then  a 
copy  of  the  writ  of  summons  in  the  action.**  The 
words  are,  **  the  writ  of  summons,'*  and  there  is  no 
reference  to  an  originating  summons. 

But  tiie  principid  gi'ound  of  my  decision  is  outside 
the  terms  of  that  rme,  I  do  not  think  that  the  form 
of  procedure  to  be  observed  under  an  originating 
summons  is  of  a  character  to  fall  in  with  the  bringing 
in  of  a  third  party  by  notice.  The  form  of  procedure 
is,  I  think,  inconsistent  with  so  doing.  Thus,  rule  3 
of  order  55,  which  declares  the  nature  of  the  relief  to 
be  obtained  on  originating  summons,  in  the  first  place 
defibies  the  classes  of  persons  who  "  may  take  out,  as 
of  course,  an  originatmg  summons  returnable  in  the 
duunbers  of  a  judge  of  the  Chancery  Division,**  and 
then  it  defines  the  nature  of  the  relief  that  may  be 
obtained.  The  4th  rule  of  order  55  extends  rule  3  to 
administration ;  and  rule  5  declares  what  persons  are 
to  be  served  with  the  summons  in  the  first  instance  in 
the  several  cases  where  an  originating  summons  may 
betaken  out.  Rule  6  provides  that  the  court  or  a 
judge  may  direct  such  ouier  persons  to  be  served  with 
an  originating  summons  as  they  or  he  may  think  fit. 
Bule  7  provi£s  for  such  evidence  in  support  of  the 
application  as  the  court  or  a  judge  may  require,  and 
for  the  giving  of  directions  for  Ijie  trial  of  questions 
arising  thereout.  Rule  8  provides  that  the  court  or  a 
judge  may  pronounce  such  judgment  as  the  nature  of 
the  case  may  require.  I  do  not  think  the  proceedings 
contemplated  by  those  rules  include  the  issue  of  a 
third-party  notice.  Under  these  circumstances  I 
think  the  applicants  are  right,  and  I  allow  the 
motion,  with  costs. 

Motion  allowed. 

Solicitors,  Field,  Boecoe,  &  Co,,  for  Tate,  Cook,  cfc 
Fowler,  Scarborough;  Cdlyer - Bristow,  Euseell,  & 
ML 


Sn^J:}  June3;Aug.2,1890. 

In  re  New  Chile  Gold  Miking  Co.  (Limited),  (a.) 

Company — Winding  up — Wrongful  forfeiture  of  shares 
— Claim  to  prove  for  damages — Companies  Act,  1862 
(25  &  26  Vict,  c.  89),  s,  38,  sub-section  7. 

A  shareholder,  whose  shares  had  been  irregularly  for- 
feited, claimed  to  prove  in  the  winding  up  of  the  company 
for  damages  for  the  loss  of  his  rights  as  a  member. 

Held,  that  section  38,  sub-section  7,  of  the  Companies 
Act,  1862,  did  not  apply  to  preclude  the  sharehMer  from 
proving  in  competition  with  the  other  creditors,  as  this 
sum  was  not  due  to  him  **  in  his  character  of  a  member,** 
bttt  rather  in  his  character  of  a  non-member ;  and  his 
claim  must  be  admitted  by  tfte  liquidator. 

Whether  sub-section  7  of  section  38  applies  to  a  past 
member,  qusare.^ 

James  Cant  having  claimed  to  prove  against 
the    assets    of    the    New    Chile    Gold    Mining    Co. 

S Limited),  in  its  winding  up,  for  the  sum  of  £1,650 
or  damages  for  the  wrongful  forfeiture  by  the  com- 
pany of  6,000  shares  belonging  to  lum,  the  liquida- 
tor rejected  his  claim,  and  a  summons  was  taken  out 
by  James  Cant  asking  that  he  might  be  at  liberty 
to  enforce  it.  James  Cant  died  in  July,  1889,  but 
the  proceedings  were  continued  by  his  widow  and 
administratrix. 

The  company  was  incorporated  imder  the  Com- 
panies Act,  1862,  and  the  following  were  included 
among  its  articles  of  association  : — 

**  (29)  If  any  member  fails  to  pay  any  call  on  or 
before  the  day  appointed  for  payment  thereof,  the 
board  may,  at  any  time  thereafter  during  such  time 
as  the  call  remains  impaid,  serve  a  notice  on  him  to 
pay  such  call,  together  with  interest  and  any  expenses 
that  have  accrued  by  reason  of  such  non-payment, 
and  stating  that  in  the  event  of  non-payment  on  some 
day  and  at  some  place  (either  the  office  of  the  com- 
pany or  a  bank^  named  in  such  notice,  the  share  will 
be  liable  to  be  forfeited. 

**  (30)  If  the  requisitions  of  any  notice  as  aforesaid 
are  not  complied  with,  any  shares  in  respect  of  which 
such  notice  has  been  given  may,  at  any  time  there- 
after, be  forfeited,  by  a  resolution  of  the  board  to 
that  effect,  and  the  holder  thereof  shall  thereupon 
cease  to  have  any  interest  therein,  and  his  name  may 
be  removed  from  the  register  as  su^h  holder. 

*'  (31^  Any  member  whose  shares  shall  be  so  for- 
feited snail,  notwithstanding  the  forfeiture,  be  liable 
to  pay  to  the  company  sAl  calls  owing  upon  the 
shares  at  the  time  of  the  forfeiture,  and  the  interest 
(if  any)  thereon. 

**  (35)  For  the  purpose  of  giving  effect  to  a  sale  of 
any  shares  acquired  by  the  company  by  cancelment 
or  allotment,  forfeiture  or  surrender,  which  the  board 
may  prefer  to  sell  rather  than  to  cancel  or  reissue,  or 
a  sale  of  any  shares  in  respect  of  which  such  lien,  as 
aforesaid,  exists,  the  board  may  execute  imder  the 
company's  seal  a  transfer  of  such  shares  to  the  pur- 
chaser thereof,  and  such  transfer  shall  operate  to 
confer  the  same  rights  upon  the  transferee  as  if  it 
had  been  executed  by  the  member  in  whose  name  the 
shares  shall  be  registered,  provided  that  the  sale  of 
any  shares  in  respect  of  a  Sen  shall  not  take  place 
without  a  month's  previous  notice  to  the  registered 
holder  thereof. 

"(36)  The  remedy  of  any  shareholder  for  any 
irregularity  in  any  forfeiture  of  a  share,  or  in  the 
enforcing  of  a  lien  or  alleged  lien  on  any  share,  shall 

(a.)   Beported  by  H.  M.  Cha&tbss  Magphsebon, 
Esq.,  Barrister-at-Law. 
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be  in  damages  only,  and  the  register  shall  be  con- 
clusive evidence  of  title  to  a  share  as  against  any 
person  claiming  as  a  former  holder  of  a  share  which 
the  board  shall  have  pmported  to  forfeit,  cancel,  or 
dispose  of  under  the  regulations  of  the  company." 

Calls  were  made  upon  the  shares  of  James  Cant  at 
various  times  from  December,  1884,  to  June,  1886; 
the  last  call  being  made  upon  the  18th  of  June,  1886, 
and  becoming  payable  on  the  31st  of  July,  1886.  It 
was  admitted  tiiat  the  call  was  not  paid,  and  on  the 
24th  of  August,  1886,  the  shares  were  forfeited  in 
pursuance  of  a  resolution  of  the  board.  On  the  28th 
of  December  they  were,  with  the  exception  of  three 
(which  coidd  not  be  traced),  allotted  to  thirteen 
members  of  the  company. 

The  shares  were  issued  at  2s.  each,  and  it  appeared 
that  they  were  at  the  date  of  the  forfeiture  of  the 
value  of  7s.  6d.  each ;  it  also  appeared  that  the  sum 
due  by  James  Cant  after  the  cafl  made  on  the  18th 
of  June,  1886,  and  which  was  not  paid,  had  been  de- 
ducted before  making  the  claim  of  £l  ,650  for  damages. 
On  the  2dth  of  June,  1888,  the  winding  m>  of  the 
company  was  ordered,  and  on  the  12th  of  February, 
1889,  James  Cant  took  out  this  summons. 

There  was  no  evidence  to  show  that  a  proper  notioe 
had  been  sent  to  James  Cant  as  required  by  the  29tii 
article  of  association. 

ff.  C  Deane,  for  the  widow  and  administratrix  of 
James  Cant. — "No  notice  having  been  given  under  the 
29th  article,  the  forfeiture  of  the  shares  was  absolutely 
invalid,  and  the  applicant  should  have  leave  to  prove 
in  the  liquidation.  For  any  irregularity  in  any 
forfeiture  of  shares  the  remedy  is,  under  the  36ul 
article,  in  damages  only.  The  administratrix  desires 
to  have  leave  to  prove  for  this  claim  in  the  winding  up 
in  competition  with  the  other  creditors :  In  re  Dale  ar^ 
Plant  {Limited),  38  W.  E.  409,  43  Ch.  D.  255. 

A,  J,  Chittijy  for  the  liquidator. — ^The  case  of  In  re 
Dale  and  FtatU  ( Limited)  was  quite  different  from  the 
present.  There  was  no  forfeiture  of  the  shares,  or,  if 
there  was,  it  must  be  held  to  have  been  good  for  all 
purposes :  Wood  v.  Wood,  22  W.  E.  709,  L.  E.  9  Ex. 
190.  This  case  does  not  oome  within  sub-section  7 
of  section  38  of  the  Companies  Act,  1862,*  and 
the  administratrix  has  no  right  to  prove  in  the 
liquidation.  [He  referred  to  Hotddaworth  v.  City  of 
Glasgow  Bank,  28  W.  E.  677,  5  App.  Cas.  317—325 ; 
In  re  Hull  and  County  Bank,  Burgea8*a  case,  28  W.  E. 
792,  15  Ch.  D.  507  ;  Fry  v.  Moore,  37  W.  E.  565,  23 
Q.  B.  D.  395 ;  Selwyn  v.  Garfit,  36  W.  E.  513,  38 
Ch.  D.  273;  In  re  Alma  Spinning  Co,  {Limited), 
BoUomley's  ca&e,  29  W.  E.  133,  16  Ch.  D.  681.1  The 
adminis^atrix's  claim  for  damages  can,  if  at  aJl,  only 
be  considered  when  the  rights  of  the  contributories  as 
amongst  themselves  are  bemg  adjusted ;  and  then  only 

•  Section  38,  with  sub-section  7 :— *'  In  the  event  of 
a  company  formed  under  this  Act  being  woiind  up 
eveiy  present  and  past  member  of  such  company  shaU 
be  liable  to  contribute  to  the  assets  of  the  compaay  to 
an  amount  sufficient  for  payment  of  the  debts  and 
liabilities  of  the  compaay,  and  the  costs,  charges,  and 
expenses  of  the  winding  up,  and  for  the  payment  of 
such  sums  as  may  be  required  for  the  adjustment  of 
the  contributories  amongst  themselves  with  the  quaUfi- 
oations  following  (that  is  to  say)— (7)  No  sum  due  to 
any  member  of  a  company  in  his  character  of  a 
member  by  way  of  dividends,  profits,  or  otherwise 
shaU  be  deemed  to  be  a  debt  of  the  company  payable 
to  such  member  in  a  case  of  competition  between  him- 
self and  any  other  creditor  not  being  a  member  of  the 
company,  but  any  such  sum  may  be  taken  into  account 
lor  the  purposes  of  the  final  adjustment  of  the  rights 
of  the  contributoxies  amongst  themselves." 


for  the  value  of  the  shares  as  at  the  date  of  their  sale 
by  the  company,  and  not  as  at  the  date  of  the  alleged 
forfeitui-e. 

The  cases  of  In  re  London  Celluloid  Co,,  36  W.  B. 
673,  39  Ch.  D.  190 ;  In  re  North  Ualknheagh  Mining 
Co,,  Knigkfe  case,  15  W.  E.  294,  L.  E.  2  Ch.  321 ; 
In  re  The  Phosphate  of  Lime  Co,  {Limited),  Austen^ a 
case,  24  L.  T.  N.  8.  932,  19  W.  E.  Ch.  Dig.  54 ;  In  re 
AdcUesUme  Linoleum  Co,,  36  W.  E.  227,  37  Ch.  D.  191  ; 
In  re  Anglo-Romano  Water  Co,,  Wrighfs  case,  18 
W.  E.  777,  L.  E.  5  Ch.  437;  and  H(^  v.  Inter- 
national Financial  Society,  25  W.  E.  203,  4  Ch.  D. 
327,  were  also  referred  to. 

H,  C.  Deane,  in  reply. — If  the  forfeiture  was  irregular 
in  any  particular  it  was  wholly  invalid;  and  the 
administratrix  is  entitled  to  damages  as  for  the  value 
of  the  shares  at  the  date  of  the  foneiture.  []Stibi<ing, 
J. — The  logical  result  of  this  application  is  that  the 
administratrix  ought  to  be  put  on  the  list  of  contribu- 
tories. I  will  give  her  an  opportunity  to  consider  the 
matter  and  to  say  by  this  day  week  whether  she  does 
desire  to  be  put  on  the  list  or  not ;  and  I  will  reserve 
my  judgment  till  after  that  day.] 

Aug.  2. — Stibling,  J. — ^This  is  an  application  on 
the  part  of  James  Cant  and  his  administratrix  (he 
having  died  since  the  summons  was  taken  out)  to  be 
allowed  to  prove  in  the  liquidation  of  the  assets  of 
the  company  in  respect  of  a  claim  which  arose  oat  of 
his  shares,  which  were,  as  he  alleged,  irregularly 
forfeited.  [His  lordship  then  referred  to  the  articles 
set  out  above,  and,  after  stating  the  facts,  oon- 
tinued: — ]  In  the  evidence  before  me  th^:«  was 
nothing  to  show  that  proper  notioe  was  sent  to 
the  applicant,  pursuant  to  the  requirements  of  the 
29th  article  of  association,  and  on  that  account  it  was 
contended  that  the  forfeiture  was  not  only  irregular, 
but  wholly  invalid,  and  that  the  provisions  of  the 
36th  article  were  not  applicable.  If  that  argument 
were  well  founded  the  logical  consequence  woiud  seem 
to  be  that  the  present  holders  of  the  shares  ought  to 
be  removed  from  the  list  of  contributories,  and  the 
applicant's  name  be  restored  to  the  register.  I  offered 
to  give  to  both  the  applicant  and  Sie  liquidator  an 
opportunity  of  taking  steps  for  that  pur[>ose,  but 
neither  of  them  has  thougnt  fit  to  avail  himself  of 
that  offer,  and  consequently  I  must  treat  the  shiu^es 
as  having  been  forfeited  in  accordance  with  the 
articles,  and  I  must  hold  that  an  irre^arity  has 
taken  place  in  respect  of  which  the  apphcant  is  en- 
titled to  prove  for  damages  under  the  36th  article. 

But  then  it  was  said  that  the  company  is  insolvent, 
and  it  was  contended  that  the  apphcant  is  precluded 
by  the  provisions  of  section  38,  sub-section  7,  of  the 
Companies  Act,  1862,  from  proving  in  respect  of  his 
claim  in  competition  with  the  other  creditors  of  the 
company.  [His  lordship  then  read  the  section,  and 
contmued : — ]  I  need  not  allude  to  the  first  sis  of 
the  qualifications  to  the  section,  except  to  point  out 
that  they  relate  to  the  contributions  of  past  members. 
But  sub-section  7  provides : — [his  lordship  read  it,  and 
continued: — ]  In  order,  therefore,  that  that  sub- 
section may  be  applicable,  the  sum  sought  to  be 
proved  mujst  not  only  be  due  to  a  member  of  the 
company,  but  due  to  him  in  his  character  of  a  member 
**  hy  way  of  dividend,  profits,  or  otherwise." 

First  of  all,  then,  I  have  to  consider  whether  the 
applicant  is  a  member  of  the  company  within  the 
meaning  of  sub-section  7,  and  I  confess  that,  having 
repeatedly  considered  the  question  whether  a  past 
member  is  to  be  treated  as  a  member  for  the  puri>oses 
of  that  sub-section,  it  apx>ears  to  me  to  be  one  of  very 
considerable  difficulty.  I  do  not,  however,  think  it 
is  necessary  on  the  present  occasion  to  express  a  con- 
cluded opinion  as  to  the  meaning  of  the  sub-section^ 
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bat,  liavixxg  regard  to  the  last  words  of  it — '*  but  any 
sach  sum  may  be  taken  into  aoooimt  for  the  purposes 
of  the  final  adjustment  of  tiie  rights  of  the  contribu- 
tories  amongst  themselves  ** — it  would  seem  to  mean 
that  the  sum  which  is  sought  to  be  proved  must  be 
such  as  is  in  its  nature  susceptible  of  biaing  taken  into 
accoimt  for  the  purpose  of  the  final  adjustment  of 
the  lights  of  the  contributories  amongst  themselves  ; 
and  it  is  difficult  to  see  how  that  can  be  done  where 
the  person  who  claims  is  not  a  past  member,  liable  to 
be  made  a  contributory  of  the  company ;  for  in  the 
present  case  the  applicant  ceased  to  be  a  member 
more  than  a  year  before  the  date  of  the  winding  up, 
and  €X)nsequently  there  would  be  a  difficillty  in  hold- 
ing that  sub-section  7  applied  to  him. 

I  do  not,  however,  decide  the  case  on  that  ground, 
because  I  have  come  to  the  conclusion  that,  even  sup- 
posing the  applicant  to  be  a  past  member  within  l^e 
meaning  of  that  sub-section,  the  sum  in  question  was 
not  due  to  him  in  his  character  of  a  member,  but,  as 
it  appears  to  me,  was,  on  the  contrary,  due  to  him  in 
his  character  of  a  non-member.  What  he  claims  is 
not  any  sum  payable  to  a  member,  but  damages  pay- 
able to  him  by  reason  of  his  having  been  deprived  of 
the  rights  of  a  member  by  an  irregular  act  on  the 
part  of  the  company  in  respect  of  which  the  contract, 
which  contains  the  articles  of  association,  entitles 
him  to  damages. 

I  am  therefore  of  opinion  that  this  claim  is  admis- 
sible, and  must  be  admitted  by  the  liquidator.  The 
costs  of  the  applicant'  must  be  added  to  his  claim, 
and  the  liquidator  will  take  his  costs  out  of  the  estate. 

Solidtors  for  the  applicant,  Morley,  Shirreffy  &  Co. 

Solicitors  for  the  liquidator,  Linklcttera. 
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Baibd  v.  Wells,  (a.) 

Cluh— Proprietary  club — Member — ExpulvUm — Injunc- 
tion, 

Where  the  membera  of  a  dub  have  a  right  ofprooerty 
in  the  dub,  any  member  who  is  improperly  expelled  can 
obtain  rdief  by  injunction.  In  the  case  of  a  proprietary 
dub  where  the  members  have  no  right  of  property  in  the 
dub,  but  have  merely  a  licence  in  consideration  of  a 
certain  payment  to  use  the  club,  in  accordance  with 
certain  rules,  the  remedy  of  a  member  improperly  expelled 
is  damages  for  breach  of  contract,  but  he  cannot  obtain 
rdief  by  injunction. 

Motion. 

The  plaintiff  was  a  member  of  the  Pelican  Club, 
wbich  was  established  in  1887  as  a  proprietary  club. 
The  original  roles  provided  that  general  meetmgs  for 
the  election  of  a  committee  shoidd  beheld  in  October  or 
Kovember  ineach  year ;  that  fourteen  days'  clear  notice 
should  be  given  to  the  members ;  that  the  oommittee 
should  consist  of  not  more  than  twenty-one  members ; 
tiiat  the  propiietor  shoidd  be  an  ex'officio  member, 
but  not  oualmed  to  vote ;  that  special  meetings  might 
be  called;  that  members  should  be  elected  by  the 
oommittee ;  that  the  subscription  should  be  fixed  from 
time  to  time ;  and  that  the  rules  should  be  printed 
and  binding  upon  the  members.  The  7th  rule 
was  that  *'  resolutions  to  be  proposed  at  special  or 
ordinarv  meetings  shall  be  given  notice  of,  in  writ- 
ing, a  dear  week  previous  to  the  meeting,"  and  l^e 
17th  was  that  **  any  member  whose  conduct  in  or 
out  of  the  dub  shall  be  unbecoming  a  gentleman  in 

(a.)  Beported  by  L.  S.  Bbistowe,  Esq.,  Barrister-at- 
Law. 


the  opinion  of  the  committee,  or  with  respect  to  whom 
any  matter  may  have  transpired  which  might  be  cal- 
culated to  render  his  continued  membership  of  the 
dub  injurious  to  its  character  or  interests,  shall,  if 
the  committee,  on  inquiry,  find  the  same  to  be  sub- 
stantiated, be  requested  to  resign ;  and  in  the  case  of 
his  non-compliance  he  shall  be  subject  to  expulsion.'' 
The  first  general  meeting  was  held  on  the  29th  of 
October,  1887.  No  general  meeting  was  held  in  1888, 
but  on  the  6th  of  December  in  that  year,  the  committee 
then  being  reduced  to  twelve,  nine  persons  were  ap- 
pointed to  fill  up  the  vacancies.  A  general  meeting  for 
the  puipose  of  considering  certain  proposed  new  rules 
was  held  on  the  2nd  of  April,  1889,  but  the  notice 
convening  it  did  not  state  the  matters  which  were  to 
be  taken  into  consideration,  as  required  by  the  7th 
rule. 

At  the  meeting  it  was  resolved  **  that  the  election 
of  the  present  committee  be  confirmed ;  that  the  elec- 
tions and  work  of  the  committee  be  confirmed,'*  and 
the  rules  were  read  and  amended,  and  finally  con- 
firmed. The  new  rules  provided  for  an  increase  in 
the  size  of  the  committee,  and  an  alteration  in  the 
mode  of  dection ;  and  the  former  7th  rule  was  entirely 
omitted. 

On  the  23rd  of  December,  1889,  a  prize  fight  took 
place  at  which  the  plaintiff  was  present.  Unseemly 
proceedings  occurred,  in  which  it  was  alleged  that  an 
official  of  the  dub  was  implicated.  In  the  course  of 
an  investigation  by  the  committee  into  the  conduct 
of  that  official  charges  were  made  against  the  plain- 
tiff of  having  hired  roughs  and  used  violent  language. 
In  consequence  of  these  charges  the  plaintiff  was 
summoned  to  attend  before  the  committee  on  the  7th 
of  Jantu&ry,  1890.  The  plaintiff  in  reply  addressed  a 
letter  to  the  committee  which  he  hanaed  to  the  secre- 
tanr  on  the  7tii  of  January.  The  letter  was  as 
follows : — 

*'  My  Lord  and  Gentlemen, — I  attend  at  your  request 
before  you  to-day  in  order  to  answer  any  question 
that  you  may  put  to  me  touching  my  oonduct  in 
connection  with  the  late  fight  between  Slavin  and 
Smith.  I  point  out  to  you  the  great  loss  and  dam- 
age that  would  accrue  to  me,  socially  and  otherwise, 
if  an  adverse  decision  is  arrived  at  upon  a  hasty  and 
partial  investigation  ;  and  I  request  that  before  arriving 
at  any  such  decision  I  may  be  supplied  with  an  accu- 
rate statement  of  the  complaint  that  you  make  against 
me,  that  I  may  examine  mto  the  same  with  a  view  of 
ascertaining  the  true  facts  and  placing  them  before 
you.  I  may  add,  that  I  have  not,  dther  directly  or 
indirectly,  done  anything  that  necessitates  an  inquiry 
into  my  conduct." 

The  plaintiff  was  examined  before  the  committee, 
which  acquitted  him  on  the  charge  of  hiring  roughs, 
and  resolved  that  his  language,  although  unbecoming 
that  of  a  gentleman  and  a  member  of  the  dub,  and 
consequently  deserving  of  regret,  was  not  such  as,  in 
their  judgment,  to  call  for  the  application  of  the  17th 
rule. 

On  the  8th  of  January,  1890,  the  general  meeting  of 
the  dub  was  hdd.  The  Marqids  of  Queensberry  tnen 
moved: — "That  tiie  examination  into  Mr.  Baird's 
oonduct  shoidd  be  reopened  and  continued  by  the 
committee  from  the  point  it  left  off."  An  amendment 
was  proposed : — **  That  the  conduct  of  Mr.  Baird  be 
referred  back  to  the  committee  for  further  considera- 
tion, and  that  they  be  instructed  to  report  to  a 
general  meeting  to  be  convened  one  month  from  this 
date."  The  amendment  was  carried,  after  discussion. 
The  chairman  stated  that  the  oommittee  had  resolved 
to  resign  in  a  body,  and  that  a  general  meeting  would 
he  held  in  a  fortnight's  time  to  dect  a  "  better  lot." 
The  report  of  the  proceedings  did  not  state  that  the 
meeting  was  adjourned,  but  notices  of  an  adjourned 
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meeting  were  posted  up  and  sent  to  the  members. 
The  further  or  adjourned  meeting  was  held  on  the  22nd 
of  January,  and  it  was  then  proposed,  and  carried 
unanimously,  that  the  committee  be  invited  to  return 
to  office  en  bloc.  The  committee  then  proceeded  to 
deal  with  the  plaintiffs  case,  and  at  a  meeting  on  the 
29th  of  January  it  was  resolved,  "  That  in  view  of 
the  report  made  by  the  committee  to  the  general 
meeting,  and  of  the  vote  of  the  members  thereon,  Mr. 
G.  Baird  be  requested  to  resign  his  membership  of  the 
club  in  conformity  with  rule  17  "  ;  and  on  the  10th  of 
February  the  committee  i-esolved  that  the  plaintiff 
should  be  expelled  from  the  club.  The  plaintiff 
thereupon  commenced  the  present  action  agamst  the 
proprietor  and  secretarv  of  the  committ^  of  the 
dub,  to  restrain  them  ttom  interfering  with  his  use 
and  enjoyment  of  the  dub  as  a  member  thereof,  and 
he  now  moved  for  an  interim  injunction. 

Sir  Charles  Russell,  Q.C^  Sir  Horace  Davey,  Q.C,  and 
Ernest  Be  Witty  for  the  plaintiff,  contended  that  a  com- 
mittee who  expelled  a  member  from  a  club  were 
bound  to  show  that  they  had  carried  out  the  rules  and 
had  acted  in  accordance  with  the  ordinary  principles  of 
justice :  Fisher  v.  Keane,  11  Ch.  D.  353,  27  W.  R.  Dig. 
32 ;  Labouchere  v.  Earl  of  Whamdife,  28  W.  R.  367,  13 
Gh.  D.  346 ;  that  the  committee  in  the  present  case 
were  not  legally  constituted,  and  had  not  proceeded 
with  due  formalities,  and  their  action  was,  therefore, 
ultrd  vires  ;  and  that  the  plaintiff  was  accordingly  en- 
titled to  the  relief  sought. 

Hastings  J  Q,C»,  and  Levett,  for  the  defend- 
ants.— An  injunction  can  only  be  granted  upon  the 
ground  that  some  right  of  property  possessed  by  the 
member  had  been  infringed.  The  Pelican  being  a 
proprietary  club,  the  plaintiff  had  no  right  of  pro- 
-perty  in  it ;  he  had  merdy  a  license  to  use  the 
premises :  In  re  St,  Jameses  Club,  2  De  G.  M.  & 
G.  383—387;  Hopkinson  v.  Marquis  of  Exeter,  16 
W.  R.  266,  L.  R.  5  Eq.  63—66 ;  Bigby  v.  Cannol,  28 
W.  R.  650,  14  Ch.  I).  482 ;  Lyttelton  v.  Blackbume, 
45  L.  J.  Ch.  219—223,  24  W.  R.  Dig.  49; 
MiUican  v.  Svliva/n,  4  Times  L.  R.  203 ;  and  Wood  v. 
Leadbitter,  13  M.  &  W.  838.  Even,  however, 
assuming  that  the  court  had  jurisdiction  to  grant  an 
injunction  in  this  case,  the  decision  of  the  committee, 
whichi  even  if  not  duly  dected,  was  a  de  facto  com- 
mittee, and  before  whom  the  plaintiff  had  had  a 
fair  trial,  coidd  not  be  overruled. 

Sir  H.  Davey,  Q,C,,  in  reply,  referred  to  Tayler  v. 
Waters,  1  Taunt.  374 ;  Maddison  v.  Alderson,  31 
W.  R.  820,  8  App.  Cas.  467. 

March  7, — Stirlino,  J. — ^This  is  a  motion  to  restrain 
the  defendants  from  exduding  theplaintiff  from  the 
use  and  enjoyment  of  the  Pelican  Club,  of  which  the 
plaintiff  was  threatened  to  be  deprived  in  consequence 
of  a  decision  of  the  committee  of  the  dub.  In  cases 
similar  to  the  present  the  court,  as  has  been  repeatedly 
hdd,  does  not  undertake  to  act  as  a  court  of  ^peal 
from  the  decisions  of  the  committees  of  dubs :  fisher 
V.  Keane;  Labouchere  v.  Earl  of  Whamcliffe; 
Dawhins  v.  Antrohus,  29  W.  R.  511,  17  Ch.  D.  616. 
The  only  questionB  which  this  court  can  entertain  are, 
first,  whether  the  rules  of  the  dub  have  been  observed ; 
secondly,  whether  anything  has  been  done  contrary 
to  natural  justice ;  and,  thirdly,  whether  the  decision 
complained  of  has  been  come  to  bond  fide.  I  propose 
to  inquire  into  these  matters  in  the  first  pkuse, 
reserving  for  consideration  hereafter  a  further  question 
— ^viz.,  whether  the  decisions  to  which  I  have 
referred  apply  to  a  dub  constituted  as  the  present  is. 
[His  lordship,  having  referred  to  the  rules  and  the 
evidence,  continued : — ]  What  was  done  on  the  6th  of 
December,  1888,  and  ^00  the  proceedings  of  the  2nd 


of  April,  1889,  were  entirdy  irregular.  If  the  dection 
of  the  committee  was  to  be  confirmed  and  new  rules 
were  to  be  adopted  proper  and  distinct  notice  should 
have  been  given  to  the  members.  No  such  notice  w&s 
given,  and  consequently  the  proceedings  were  not 
binding  on  the  members  who  were  not  present.  Those 
proceedings  took  place  in  April,  1889,  and  the  trans- 
actions complained  of  were  in  January,  1890.  Were 
the  acts  of  the  meeting  of  the  2nd  of  April,  1889, 
assented  to  by  the  plaintiff  or  other  members  of  the 
club  in  the  intmral — a  considerable  interview — 
between  the  two  dates  ?  It  was  admitted  by  the  secre- 
tary on  cross-examination  that  copies  of  the  new  rules 
were  not  sent  to  the  members,  and  there  is  no  evidence 
that  the  plaintiff  knew  what  had  been  done,  or  assented 
to  be  boimd  by  the  new  rules  or  by  the  acts  of  the 
committee  so  elected.  I  come  now  to  the  transactions 
which  gave  rise  to  the  present  proceedings.  [His 
lordship  stated  them,  and  continued : — ]  The  plamtiff 
has  filed  no  affidavit  ux)on  this  motion,  and  his 
counsd  do  not  now  seriously  complain  of  the  pro- 
ceedings at  the  meeting  of  January  7,  1890.  I  think 
it  may  fairly  be  inferred  from  the  account  given  by 
the  secretary,  in  the  absence  of  any  other  evidence, 
that  the  committee  were  justified  in  condudine  that 
the  plaintiff  was  not  prepared  to  dispute  the  substan- 
tial accuracy  of  the  accounts  given  to  them  as  to  the 
language  made  use  of  by  him,  and  I  also  think  that  if 
the  committee  had  there  and  then  resolved  that  the 
plaintiff  had  rendered  himself  liable  to  the  penalty 
imposed  by  the  17th  rule,  I  coidd  not  have  held  that 
such  a  decision  was  other  than  bond  fide  in  the  sense 
in  which  those  words  are  used  in  l^e  cases  on  this 
subject.  The  committee,  however,  did  not  come  to 
thatcondusion.  [His  lordship  then  read  the  finding  and 
resolution  of  the  committee,  and  proceeded: — ]  I 
understand  that  the  committee  acqmtted  the  plaintiff 
as  to  the  charge  of  hiring  '*  roughs,"  and  that  they 
hdd  that  his  language,  although  unbecoming  that  of 
a  gentleman  and  a  member  of  the  dub,  and  conse- 
quently deserving  of  regret,  was  not  such  as,  in  their 
judgment,  to  c^  for  the  application  of  the  17th 
rule,  and  to  justify  them  in  exduding  him  from 
the  club.  [His  lordship  then  referred  to  what 
took  place  on  the  8th  of  January,  1890,  and  con- 
tinued :— ]  I  think  that  the  meaning  was  that  a  new 
trial  should  take  place.  There  was  great  confusion  at 
the  meeting,  and  the  report  is  not  dear  as  to  what 
occurred,  but  according  to  the  final  paragraph  the 
chairman  stated,  after  the  amendment  had  been  carried, 
that  the  committee  had  resolved  to  resign  in  a  body, 
and  that  a  gtoeral  meeting  would  be  called  in  a  fort- 
night's time  to  decta  *' better  lot.'*  There  was  no 
formal  adjournment  of  the  meeting,  but  a  notice  of  an 
adjourned  meeting  to  be  hdd  on  i£e  22nd  of  January, 
1890,  was  posted  at  the  club  and  sent  to  every  membo*. 
On  the  22nd  of  January  a  meeting  was  hdd,  and  at  it 
the  Marquis  of  Queensberry  rose  and  expressed  his 
regret  that  his  resolution  at  the  last  general  meeting 
should  have  come  into  confiict  with  his  broths 
committeemen.  He  proposed  to  make  a  statement 
with  regard  to  Mr.  Baird.  It  was  then  proposed  that 
the  dection  of  a  committee  should  be  proceeded  with, 
and  a  member  proposed  that  the  old  committee  should 
be  invited  to  return  to  office  en  bloc,  and  that  proposi- 
tion was  carried  unanimoudy.  It  was  that  committee 
which  proceeded  to  deal  further  with  the  case.  If  the 
proceeding  on  the  22nd  of  January  was  a  new  dection 
it  was  irregular.  The  notice  did  not  specify  the 
object  of  the  meeting,  and  it  was  not  sent  at  a  suffi- 
dently  early  date — fourteen  days'  clear  notice  accord- 
ing to  the  rule  was  not  given ;  for  although  the  notice 
was  posted  at  the  club  on  the  same  day,  the  circular 
to  the  members  was  not  issued  until  the  11th  of 
January,  1890.    It  was  said,  however,  that  the  pro- 
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oeeding  amounted  merely  to  non-aooeptance  of  resig- 
nation.    There  are  difficulties  as  to  that  view,  because 
at  that  meeting,  according  to  the  new  rules,  five  mem- 
ben  were  to  retire ;  however,  I  treat  it  in  that  way. 
Still,  the  committee  remained  that  which  was  elected 
on  the  2nd  of  April,  1889,  and,  as  I  hold,  irregularly 
elected.    Was  the  decision  binding  on  the  plaintiff? 
All  the  cases  lay  down  that  the  rules  must  be  ob- 
served.   It  was  held  in  the  case  of  Labouchere  v.  Eari 
of  Whamdiffe  that  the  decision  of  a  meeting  of  which 
proper  notice  was  not  given  according  to  the  rules 
was  not  binding  on  the  plaintiff,  although  he  appeared 
before  it  without  protest.      That  being  so,  it  seems 
to  me  that  the  present  plaintiff  cannot  be  boimd  by 
the  decision  of  an  irregularly  elected  committee.    The 
rales  of  the  dub  as  to  the  election  of  a  committee  are 
certainly  of  not  less  importance  than  those  which  re- 
late to  ^e  length  of  notice  to  be  given  of  a  general 
meeting,  and  I  hold  on  the  evidence  now  before  me 
that  the  plaintiff  had  no  knowledge  of  and  did  not 
waive  the  irregularity.     Subsequently,  at  a  meeting 
of  the  committee  held  on  the  29tii  of  January,  1890, 
the  Marquis  of  Queensberry,  who  had  taken  a  promi- 
nent part  at  the  meeting  on  the  8th  of  January,  read 
ft  statement,  of  which  his  lordship's  notes  have  been 
pot  in  evidence  on  behalf  of  the  plaintiff.     He  urged 
that   the    committee    should    inquire    further    into 
matters  which  had  been  mentioned  prior  to  the  7th  of 
January,  but  were  not  referred  to  on  that  day,  on 
which  alone  the  plaintiff  attended  the  committee.     If 
^t  course,  whidi  seems  to  have  been  that  intended 
by  the  general  meeting,  was  to  be  taken,  the  com- 
mittee were,  in  my  opinion,  boimd  to  call  the  plaintiff 
before  them  and  give  him  an  opx)ortunity  of  answer- 
ing the  matter  thus  for  the  first  time  brought  forward. 
The  Marquis  of  Queensberry  said,   however,   and  I 
accept  his  statement,  that  the  cominittoe  refused  to  do 
what  he  wiahed  in  that  respect.     What  was  done 
appears  only  in  the  minutes,  and  according  to  them  it 
wasresolvea,  "That  in  view  of  the  report  made  by 
the  committee  to  the  general  meeting,  and  of  the  vote 
of  the  members  thereon,  Mr.  G.  Bai^  be  requested  to 
resign  his  membership  of  the  dub  in  conformity  with 
mle  17."    It  thus  appears  that  the  same  committee 
which  on  the  7th  of  January  came  to  the  conclusion — 
and  as  I  assume  bond  fide — ^that  the  offence  of  which 
the  plaintiff  was  guilty  did  not  call  for  expidsion  from 
the  dub,  determined  on  the  29th  of  the  same  month, 
without  taking  any  further  evidence,   and  without 
Hearing  the  plaintiff,  that  the  penalty  imposed  by  rule 
17  ou^t  to  be  put  in  force  against  him. 

No  member  of  the  committee  has  made  any 
^Bdavit  explaining  the  groimds  on  which  that  condu- 
Bonwas  arrived  at,  and  in  the  absence  of  such  evidence 
I  am  not  satisfied  that  the  resolution  of  the  29th  of 
January  represents  the  fair  and  unbiassed  judgment  of 
the  committee.  The  Marquis  of  Queensberry,  who  on 
the  8th  of  January  is  reported  to  have  stated  that  he 
vas  entirely  satisfied  with  the  result  of  the  com- 
mittee's inqxury,  appears  to  have  ui^ed  upon  the 
oommittee  uiat,  even  if  the  plaintiff  dia  not  iiire  the 
rongfas  who  were  present  at  the  fi^t,  he  so  acted  as 
to  render  himself  responsible  for  their  conduct.  That 
view  of  the  plaintiffs  conduct  was  not  dealt  with  in 
the  report  of  the  committee ;  it  does  not  seem  to  have 
pnaoited  itself  to  that  body  on  the  7th  of  January, 
and  if  it  did  not  present  itself  to  the  conmiittee  it 
was  hardly  likdv  to  occur  to  the  mind  of  the  plain- 
tiff. It  is  true  that  one  question  put  to  the  plaintiff, 
uoordingto  the  evidence  of  the  secretary,  seems  to 
ihow  that  some  attention  was  directed  in  that  way ; 
bot,  notwithstanding  that,  upon  the  materials  before 
me,  I  think  that  that  charge  was  not  so  formulated  or 
10  prominently  brought  forward  on  the  7th  of  January 
that  it  ought  to  be  made  the  ground  of  the  decision 


of  the  committee  unless  the  plaintiff  had  an  oppor- 
tunity of  meeting  it.  The  resolution  of  the  29th  of 
January  may  be  susceptible  of  another  meaning.  It 
is  quite  consistent  with  the  terms  of  it  that  some 
members  of  the  conmiittee,  or  even  the  majority  of 
them,  may  have  adhered  to  their  original  opinion, 
but  thought  that  they  were  bound  to  give  effect  to 
the  personal  feeling  of  the  members  of  the  club  as 
expressed  in  the  vote  of  the  following  day.  In  my 
judgment  they  coidd  not  be  justified  in  so  doing. 
The  question  was  one  for  the  decision  of  the  com- 
mittee who  had  heard  the  evidence,  and  not  for  a 
general  meeting  of  the  members  who,  as  opposed  to 
tiie  committee,  had  not ;  and  though  the  committee 
might  take  advice  on  the  matter  before  them  they 
were  bound  to  form  and  act  on  their  own  opinion.  I  do 
not  forget  that  a  further  resolution  was  passed  on 
the  10th  of  February,  1890.  That  was  done  under 
legal  advice ;  and  to  that  resolution,  in  the  state  of  ■ 
the  evidence  before  me,  I  cannot  attach  any  weight. 
In  truth,  however,  it  appears  to  be  consistent  with 
the  prior  resolution,  and  to  be  open  to  the  same  ob- 
jections. I  am,  therefore,  of  opinion,  first,  that  the 
decision  complained  of  was  not  that  of  a  committee 
duly  dected  according  to  the  rules  of  the  dub,  and, 
secondly,  that  it  is  open  to  serious  question 
whether  the  resolution  of  the  29th  of  January 
can  be  regaled  as  representing  the  unbiassed  judg- 
ment of  the  committee  after  fairly  hearing  the  plain- 
tiff. 

The  question  then  arises  whether  this  case  falls 
within  tiie  dass  of  cases  in  which  the  court  grants  re- 
lief by  way  of  injunction.  In  all  the  cases  of  this 
nature  in  which  up  to  the  prsent  time  an  injunction 
has  been  granted  the  dub  has  been  one  of  the 
ordinary  kmd — i.e.,  it  has  been  possessed  of  property 
(such  as  a  freehold  or  a  leasehold  house,  furmture, 
books,  pictures,  and  money  at  a  bank)  which  was 
vested  in  trustees  upon  trust  to  permit  the  members 
for  the  time  being  to  have  the  personal  use  and  en- 
joyment of  the  dub-house  and  effects  in  and  about  it. 
But  the  interest  of  the  members  is  not  confined  to 
that  purely  personal  right.  The  members  might,  if 
they  all  agreed,  put  an  end  to  the  dub,  and  in  that 
case  they  would  be  entitied,  after  the  debts  and 
liabilities  of  the  club  were  satisfied,  to  have  the  assets 
divided  among  them.  In  the  present  case  the  club, 
as  such,  has  no  property.  The  dub-house  and  furni- 
ture bdong  to  the  defendant  Wells,  and  by  him  the 
subscriptions  are  taken.  He  is  not  a  trustee,  but  the 
owner  of  the  property.  If  i^e  dub  were  dissolved  at 
any  moment  there  would  be  nothing  whatever  to 
divide  among  the  members.  Now  the  interference  of 
the  oourt  in  the  cases  which  have  hitherto  occurred 
has  been  based  on  t^e  rights  of  property  of  which  the 
member  had  been  improperly  deprived. 

The  general  principle  was  laid  down  by  Lord  Cran- 
worth  in  the  case  of  Forhea  v.  Edeny  L.  E.  1  H.  L.  Sc. 
568,  where  he  said,  *'  Save  for  the  due  disposal  and 
administration  of  property  there  is  no  authority  in 


the  courts  of  either  England  or  Scotland  to  take 
cognizance  of  the  rules  of  a  volimtary  sodety  entered 
into  merdy  for  the  regulation  of  its  own  affairs." 
And  the  same  prindple  was  stated  at  greater  length 
by  the  late  Master  of  Bolls  in  the  case  of  Bigby  v. 
ConnoL  In  that  case  the  plaintiff  sought  to  restrain 
the  defendants  from  exduding  him  from  the  benefits 
of  a  trades  union  of  which  he  was  a  member.  Sir 
George  Jessel  said,  **  The  first  question  that  I  will 
consider  is,  what  is  the  jurisdiction  of  a  court  of  equity 
as  regards  interfering  at  the  instance  of  a  member  of 
a  sodety  to  prevent  his  being  improperly  expelled 
therefrom.  I  have  no  doubt  whatever  that  the 
foundation  of  the  jurisdiction  is  the  right  of  property 
vested  in  the  member  of  tha^ifliety,  and  of  which  he 
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is  unjustly  deprive  by  such  unlawful  expulsion. 
There  is  no  such  jurisdiction  that  I  am  awaxe  of 
reposed  in  this  country,  at  least  in  any  of  the  Queen's 
courts,  to  decide  upon  the  rights  of  persons  to 
associate  together  when  the  association  possesses  no 
property.  I  cannot  imagine  that  any  court  of  justice 
could  interfere  with  such  an  association  if  some  of 
the  members  declined  to  associate  with  some  of  the 
others.  That  is  to  say,  the  courts  as  such  have 
never  dreamt  of  enforcing  agreements  strictly  per- 
sonal in  their  nature ;  in  such  cases  no  court  of  justice 
can  interfere  so  long  as  there  is  no  property  the  right 
to  which  is  taken  away  by  the  person  complaining. 
If  that  is  the  foundation  of  the  jurisdiction,  the 
plaintiff,  if  he  can  succeed  at  all,  must  succeed  on  the 
ground  that  some  right  of  property  to  which  he  is 
entitled  has  been  taken  away  from  him.  That  this  is 
the  foundation  of  the  interference  of  the  courts  as 
regards  dubs  I  think  is  quite  dear."  Then  his 
lordship  referred  to  certain  cases,  and  came  to  the 
conclusion  that  the  plaintiff  was  not  entitied  to  any 
relief. 

Here,  as  I  have  pointed  out,  there  are  no  funds 
vested  in  trustees  or  settied  to  be  disposed  of  by  the 
members  of  the  Pelican  Club  in  accordance  witj^  the 
rules  of  that  association,  and  the  question  is  whether 
the  plaintiff,  as  a  member  of  that  dub,  has  any  right 
of  property  for  the  protection  of  which  the  court 
wilf  interfere   by  way  of   injimction,    and   in   my 
judgment  he  has  not.     The  position  appears  tome 
to  be  this :  Each  member  is  entitied  by  contract  with 
the  defendant  Wells  to  have  the  personal  use   and 
enjoyment  of  the  dub  in  common  with  the   other 
members  so  long  as  he  pays  his  subscription,  and  is 
not  exduded  from  the  dub  under  rule  17.     That 
right  is,  as  it  seems  to  me,  of  a  personal  nature  such 
as,  if  infringed,  may  give  rise  to  a  claim  for  damages, 
but  not  such  as  tne  court  will  enforce  by  way  of 
specific  performance  or  injunction.    The  contract  in 
its  legal  nature  dosdy  resembles  contracts  for  pro- 
viding board  and  lodging  in  a  particular  house,  as 
when  ihe  head  of  a  housdiold  admits  a  boarder  into 
his  family  for  a  fixed  period,  or  the  proprietor  of  a 
private  boarding-house  agrees  to  provide  for  a  term 
board  and  lodging  for  one  boarder  in  common  with 
others ;    as  to    which   Wright  v.    Staveri,   8  W.   E. 
413,     2    E.     &    E.     721,     may    be     referred     to. 
The    contracts   in  these  cases  fall,  in  my  opinion, 
under  the  head  of  agreements  strictiy  personal  in' 
their  nature,  and,  consequently,  in  neither  of  them 
woidd  the  court  interfere  by  way  of  injunction  at  the 
instance  of  the  boarder.    j9o,  also,  in  my  judgment, 
is  it  in  the  present  case.     It  was   oont^ded  that 
damages  might  be  an  insuffident  remedy  by  reason  of 
a  decision  being  given  which  affects  the  character  and 
position  in  society  of  the  plaintiff,  and   does   not 
satisfy  the  requirements  of  the  law.     In  no  case,  so 
far  as  X  am  aware,  has  the  existence  of  such  drcum- 
stenoes  been  treated  as  affording   ground   for   the 
granting  of  an  injunction  to  restrain  the  proceedings 
of  a  voluntary  sodety,  and,  indeed,  upon  tne  prindple 
laid  down  in  the  case  of  Forhea  v.  Eden,  it  might 
wdl  happen  that  decisions  which  gravdy  affect  some 
members  of  a  voluntary  sodety  and  do  not  satisfy  the 
requirements  of  the  law,  I^ight  be  arrived  at  by  the 
committee  or  other  like  body  without  being  open  to 
be  questioned  in  any  dvil  court  or  giving  rise  to  any 
right  of  action  whatever.    Under  these  circumstances 
I  make  no  order  on  the  motion. 

The  plaintiff  appealed  against  this  decision,  and  the 
appeal  came  on  on  the  2drd  of  April.  It  was  then 
stieited  by  his  counsel  that  as  the  juogment  of  Stirling, 
J.,  had  been  in  his  favour  as  regard^  the  irregularis 
of  the  defendants'  prooeedings,  the  plaintiff  did  not 


desire  to  continue  in  the  dub,  and  would  consent  to 
the  appeal  bdng  dinnissed,  with  costs. 

Appeal  dismissed  accordingly. 

Solicitors,  Lumley  <fc  LunUey ;  Lewis  &  Letois. 
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Probate.  j  July  8,  15. 1890. 

In  the  Goods  of  A.  C.  Geanet  de  LA  RuE.  (a.) 

Probate — English  will  disposing  of  property  in  fAis 
country — Executors — Swiss  independent  ivill — iSwwj 
law — Administration  by  State — Objections  to  incor- 
jioration — Form  of  grant, 

A  testator  possessed  of  property  in  this  country  and  in 
Switzerland  made  a  will  aecjording  to  the  English  laip 
disposing  of  his  property  here  only,  and  by  it  dedand 
that  it  ivas  to  tc^e  effect  cmicurrently  with,  and  indt- 
pendently  of  a  prior  will  dealing  loith  his  Swiss  property 
only.  On  the  application  of  tlie  executors  of  the  EnglUh 
will  for  probate  of  it  only,  it  was  proved  that,  if  the 
Swiss  vfill  were  incorporated  in  the  probate,  the  executon 
would  have  no  power  to  deal  with  the  Swiss  property, 
there  being  no  executors  appointed  under  the  Swiu 
law,  and  if  they  attempted  to  deal  with  it  they  might 
come  into  conflict  with  the  officers  of  the  Swiss  courU 
whose  duty  it  would  be  to  administer  the  Svnss  estate. 

The  cjourt  granted  probate  to  the  executors  of  the  EnglUh 
will  only  upon  their  filing  a  certified  copy  of  the  Siom 
will  in  the  registry,  and  directed  a  note  to  be  made  on  the 
English  probate  that  such  copy  had  been  so  filed. 

in  the  Goods  of  Aitor,  24  W.  R.  539,  1  P.  D.  150. 
followed  aiu2  explained. 

Motion  for  a  grant  of  probate  of  the  English  will 
of  Augustin  Charles  Granet  de  la  Bue,  deceased,  to 
the  executors  without  incorporating  a  Swiss  will  made 
by  the  same  testator. 

The  testator  died  on  March  29,  1890,  at  Meggen,  in 
Switzerland,  possessed  of  property  in  Great  Britain, 
Switzerland,  and  Italy.  On  August  14,  18fi®,  he 
made  a  will  according  to  the  Englidi  law  disposing  of 
his  .property  in  this  country.  The  will  declared  that 
it  was  for  the  purpose  only  of  disposing  of  his  estate, 
real  and  personal,  situate  in  Great  Britain  and  Ireland, 
and  that  it  was  to  take  effect  concurrently  with  and 
independentiy  of  another  will  made  by  the  testator  on 
July  6,  1889,  rdating  to  his  property  in  Switzerland 
and  Italy  only. 

July  8. — Deane,  in  support  of  the  motion.— Tbe 
application  is  identicaJ  with  that  made  in  In  ike  Qoodt 
ofAstor,  24  W.  R.  539,  1  P.  D.  150,  and  the  proposal 
is  to  follow  the  decision  in  that  case  by  filing  a  certi- 
fied copy  of  ^e  Swiss  will  in  the  regisby  and  adding 
a  note  to  the  Ibiglish  probate  that  sudi  copy  has  been 
so  filed. 

Haknbn,  p.— I  am  afraid  of  giving  rise  to  compli- 
cations which  one  is  unable  to  foresee  ^th  regara  to 
this  metiiod  of  dealing  with  testamentary  papers.  In 
the  case  of  the  late  Mr,  Astor  I  was  influenced  by  the 
enormously  bulky  will.  In  this  case  that  dementia 
not  present.  It  is  obviously  of  importance  to  anyone 
interested  in  the  estate  to  see  the  whole  of  the  tests- 
mentary  documents. 

If  this  will  be  not  a  long  document,  as  I  underst^d 
it  is  not,  I  should  like  to  know  what  practical  objec- 
tion there  is  to  incorporating  it. 

J)eane,^li  the  executors  take  probate  here  d  the 

(a.)  Reported  by  J.  Gebabd  Laino,  Esq.,  Banister- 
at-Law. 
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Swiss  will,  they  will  be  amenable  to  the  Swiss  courts 
and  yet  not  able  to  interfere  with  the  estate  comprised 
in  the  Swiss  will,  as  there  are  no  executors  under  the 
Swiss  law. 

Hannen,  p.— Let  that  be  proved  by  affidavit  and  I 
will  make  ^e  same  order  as  in  /n  the  Goods  of  Aator, 

July  15. — Deane  produced  an  affidavit  of  a  Swiss 
advocate  and  legal  adviser  to  the  Swiss  consulate 
stating  that  if  this  court  were  to  grant  probate  of  the 
two  wills  to  the  executors  of  the  English  will,  such 
executors  would  by  the  law  of  Switzerland,  have  no 
power  to  interfere  with  the  goods  of  the  testator 
within  the  jurisdiction  of  the  Swiss  courts,  and  if  the 
executors  attempted  to  deal  with  such  goods  with  the 
object  of  carrying  out  the  provisions  of  the  Swiss  will, 
they  might  come  into  conmct  with  the  officers  of  the 
Swiss  court  whose  duty  it  is  to  administer  the  estate  of 
the  testator  dealt  with  by  the  Swiss  will. 

Hanxex,  p. — I  make  a  similar  order  to  that  in  In  the 
(hods  of  Astitr,  granting  probate  of  the  English  will 
alone  to  the  executors  upon  their  filing  in  the  registry 
a  certified  copy  of  the  Dwiss  will,  and  a  note  will  be 
added  to  the  probate  that  such  copy  has  been  so  filed. 

Solicitors,  Johnson ^  Budd,  &  Johnson, 

See  also  In  the  Goods  of  Callaway,  38  W.  R.  528,  15 
P.  D.  147. 


OTourt  of  Appeal 


From  Q.  B.  Div. 


Nov.  3. 


Reg.  v.  Soutter.  (a.) 


Local  goi>ernment  —  Vestry  —  Election  of  vestryman — 
Qualification — Occupation  of  club  premises  as  secretary 
— Metropolis  Local  Management  Act,  1855  (18  &  19 
Vict  c.  120),  s.  6. 

The  qualification  of  a  candidate  for  the  office  of  a 
vestryman  was  that  he  loas  rated  in  respect  of  the  house 
in  which  lie  resided  ai  £\9  per  annum,  and  thai  he  was 
nted  jointly  with  another  person  in  respect  of  the  premises 
of  a  certain  cluh^  of  which  he  was  secretary,  cU  £55  per 
oiiftttfA.  The  qualification  required  for  the  particular 
parish  under  section  6  of  the  Metropolis  Local  Manage- 
merit  Act,  1855,  uxis  the  being  rated  upon  a  rental 
exceeding  £25  per  annum  in  respect  of  the  occupation  of 
premises  vnthin  the  parish. 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Division,  ante,  p,  8),  that,  since  he  was  not  in  occupation 
of  the  duhf  his  qwdifioatum  was  insufficient. 

Appeal  from  the  decision  of  a  divisional  court 
(PoUoc^,  B.,  and  Grantham,  J.)  reported  ante,  p.  8, 
▼here  the  facts  are  fully  stated. 

At  an  election  of  vestrymen  for  the  parish  of 
Bennondsey  Soutter  was  a  successful  canmdate.  A 
rale  nisi  was  obtained  against  him  in  the  nature  of  a 
qm  warranto,  on  the  groimd  that  he  was  not  properly 
qnaMed  under  section  6  of  the  Metropobs  Local 
llaDagement  Act,  1855,  which  requires  that  the  vestry 
shall  consist  of  persons  rated  or  assessed  to  the  relief 
of  the  poor  upon  a  rental  of  not  less  than  (in  this 
partknlar  paiuh)  £25  per  annum,  and  provides  that 
no  perBon  shall  be  capable  of  acting  or  being  elected 
as  one  of  such  vestry  unless  he  be  the  occupier  of  a 
lunue,  lands,  tenements,  or  hereditaments  in  such 
podsh,  uid  be  rated  or  assessed  as  aforesaid  upon 
■ndi  rental  as  aforesaid.    It  further  provided  that  a 

(a«)  Beported  by  A.  P.  Pbboeval  Keep,  Esq.,  Bar- 
rifiterrat-Law. 


joint  occupation  and  a  joint  rating  of  premises  should 
be  sufficient  to  qualify  if  the  amount  of  the  rental, 
when  divided  by  the  number  of  joint  occupiers,  would 
give  the  requisite  sum. 

It  appeared  that  Soutter  was  rated  at  £19  per 
a.TiTiiiTn  in  respect  of  the  house  in  which  he  resided, 
and  that  he  also  was  rated  jointly  with  one  other 
person  in  respect  of  the  premises  of  a  certain  club  of 
which  he  was  secretary,  and  which  were  of  the  rate- 
able value  of  £55  per  annum.  The  Divisional 
Court  held  that  he  was  not  rated  in  respect  of  the 
club  premises  so  as  to  bring  up  his  qualification  to 
the  amount  required,  and  made  the  rule  for  a  quo 
warranto  absolute. 

Mr.  Soutter  appealed. 

Cluer,  for  the  appellant. 

Lynden  Bell,  for  the  respondent. 

The  arguments  used  and  the  cases  cited  were  the 
same  as  in  the  court  below. 

Lord  EsHER,  M.R. — I  think  we  must  decide  this 
case  on  the  assumption  that  Soutter  was  jointly 
rated  in  respect  of  the  club  premises.  But  he 
did  not  occupy  those  premises,  and  then  comes 
in  the  dedsion  of  my  brother  Lopes  in  Mogg  v. 
Clark,  15  Q.  B.  D,  82,  33  W.  R.  Dig.  136,  with 
which  I  entirely  agree,  which  says  that  in  order 
to  be  qualified  under  this  section  a  person  must  not 
only  be  rated  for,  but  also  be  the  occupier  of,  the 
property.  A  man  may,  of  course,  occupy  more  than 
one  set  of  premises  in  a  parish  by  his  servants  or 
others,  and  he  may  add  together  the  rateable  value  of 
those  premises  in  order  to  make  up  his  qualification. 
But  the  plain  intention  of  the  Le^slature  was  that  in 
order  to  qualify  himself  he  must  occupy  the  premises 
for  which  he  is  rated.  Therefore,  although  our  judg- 
ment may  be  not  quite  on  the  same  ground  as  that  of 
the  Divisional  Court,  I  think  that  tiiis  appeal  must 
be  dismissed. 

LiNDLEY,  L.  J. — I  am  of  the  same  opinion.  I  think 
the  true  construction  of  the  section  was  that  given  by 
Lopes,  L.J.,  in  Mogg  v.  Clark, 

Lopes,  L.J. — I  decided  this  point  in  1885,  and 
coming  again  to  the  consideration  of  the  point 
without  any  predilections  on  the  subject  I  think  that 
the  decision  in  Mogg  v.  Clark,  which  case  was  upheld 
in  the  Court  of  Appeal  on  another  point  (34  W.  R.  66, 
16  Q.  B.  D.  79),  was  right. 

Solicitor  for  the  appellant,  H.  N,  Philcox* 

Solicitor  for  the  respondent,  B,  H.  Ward. 


From  a  B.  Div.  Oct.  24,  25. 

In    re    BRAZILIAN    SUBIIARmS   TBLSaRAFH    Co. 

(Ldcited).  (a.) 

Conflict  of  laws — Power  of  attorney — Construction. 

Where  an  authority  is  given  in  a  foreign  country  to 
an  agent  to  transact  business  for  his  principal  in  other 
countries,  it  must  be  construed,  in  the  absence  of  any 
evidence  of  a  contrary  intention,  according  to  the  law  of 
the  place  where  the  business  is  to  be  transacted. 

Appeal  from  the  decision  of  Day,  J. 

On  May  17,  1880,  M.  Chatenay,  who  resided  and 
carried  on  business  in  Brazil,  executed  and  recorded 
in  Brazil  in  the  Portuguese  language  a  notarial  act 
(which  was  in  substance  a  power  of  attorney)  which 

(a.)  Reported  by  A.  P.  Percbyai.  Keep,  Esq.,  Bar- 
iiater«<ifej#w> 
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gave  power  to  P.  Broe,  of  London,  on  behalf  of  M. 
Chatenay,  of  Bio,  '*to  purchase  and  sell  shares  in 
public  companies  and  piiblic  funds  ...  in  con- 
formity with  his  letters  of  credit  and  following  his 
letters  of  orders  and  particular  advices,  which,  if  neces- 
sary, shall  be  considered  as  part  hereof."  Without  re- 
ceiving any  specific  order  from  Ghatenav,  Broe  dis- 
posed of  fifty  shares  which  Chatenay  held  in  the  Bra- 
zilian Submarine  Telegraph  Co.  (Limited).  Upon  dis- 
covering this  Chatenay  applied  imder  the  Companies 
Acts  for  an  order  restoring  his  name  to  the  register 
of  the  comx)any  as  owner  of  the  shares.  The  matter 
came  before  a  divisional  court,  who  directed  an  issue 
as  to  whether  the  construction  of  the  document  was 
to  be  according  to  Brazilian  or  English  law.  This 
came  on  to  be  tried  before  Day,  J.,  who  certified  that 
it  must  be  construed  according  to  English  law. 
The  company  appealed. 

Finlayt  Q.C.^  Qrahamy  and(7aZv^<,  for  the  appel- 
lants.— According  to  the  Brazilian  law  this  notmal 
act  gives  Broe  an  unlimited  power  to  deal  with  all 
shaiis  independently  of  any  letters  of  advice.  The 
document,  being  executed  in  Brazil  and  in  the  lan- 
guage of  the  country,  must  be  construed  according 
to  the  law  of  that  country.  It  is  not  an  authority  to 
be  executed  only  in  England,  but  in  all  countries. 

They  cited  ffacobs  v.  Credit  Lyonimis,  32  W.  R.  761, 
12  Q.  B.  D.  589  ;  Maspons  y  Hermano  v.  Mildred,  30 
W.  E.  862,  9  Q.  B.  D.  530;  Lloyd  v.  Gui1)€H,  L.  R.  1 
a  B.  115;  Duchess  di  Bora  v.  Phillips,  10  H.  L.  Cas. 
624,  11  W.  E.  H.  L.  Dig.  6. 

H.  2>.  Cheency  Q,C,y  and  Alexander  Youngs  for  the 
respondent. — According  to  English  law  this  is  only 
a  limited  authority  dependent  on  the  letters  of 
credit.  [Lord  Esher,  M.E. — We  have  not  to  decide 
that  now.  We  have  only  to  say  which  law  is  applic- 
able to  the  construction  of  the  document.]  That 
point  has  never  been  exactly  decided :  Story's  Con- 
flict of  Laws,  7th  ed.,  s.  286,  p.  337;  but  Day,  J., 
adopted  the  view  there  expressed,  that  it  must  be 
construed,  in  the  absence  of  counter  proofs,  as  intended 
to  be  executed  according  to  the  law  of  the  place 
where  the  business  is  to  m  transacted. 

Lord  Esher,  M.E. — In  this  case  a  person  residing 
and  carrying  on  business  in  Brazil  wrote  in  the  lan- 
guage of  that  country  what  he  intended  to  be  an 
authority  to  an  agent  to  act  for  him.  We  have  now 
to  discover  exactly  what  his  intention  was  at  the  time 
he  wrote  it,  and  the  question  is  how  that  is  to  be 
ascertained.  The  •  authority  being  given  in  Brazil, 
and  in  the  Portuguese  language,  uie  intention  of  the 
parties  is  to  be  ascertained  by  evidence  of  competent 
translators  and  experts,  including,  if  necessary, 
Brazilian  lawyers,  as  to  the  meaning  *of  the  language 
used.  If,  according  to  such  evidence,  the  intention  of 
the  parties  appears  to  be  that  the  authority  should  be 
acted  upon  in  foreign  countries,  it  follows  that  the 
extent  of  the  authority  in  any  coimtiy  in  which  the 
authority  is  to  be  acted  upon  is  to  be  taken  to  be 
according  to  the  law  of  the  particular  country  where 
it  is  acted  on  The  authority  must  first  be  translated, 
and  must  be  given  its  equivalent  in  English  business 
language.  Then  the  court,  having  got  the  exact 
language,  has  to  construe  it.  The  business  sense  of 
all  business  men  is  that  if  a  contract  is  to  be  carried 
out  in  a  particular  country  it  must,  unless  a  contrary 
intention  is  expressed,  be  subject  to  the  law  of  tibiat 
particular  country.  In  the  present  case,  therefore,  if 
this  authority  is  to  be  carried  out  in  England,  and  in 
so  far  as  it  is  to  be  carried  out  in  England  it  is  sub- 
ject to  English  law.  This  seems  to  me  a  mere  ex- 
pansion of  the  judgment  of  Day,  J.,  and  therefore  I 
think  that  the  api>e^  must  be  dismissed. 


LmDLEY,  L. J. — ^This  is  an  appeal  from  a  oertifiaate 
by  Day,  J.,  to  the  e£Pect  that  the  construction  of  this 
document  was  governed  by  English  law.  The  con- 
struction of  a  power  of  attorney  includes  two  things : 
first,  the  actual  meaning  of  the  words  used,  and, 
secondly,  their  legal  effect.  The  meaning  of  the 
words  is  in  all  cases  a  question  of  fact ;  thdr  legal 
effect  is,  of  course,  a  question  of  law.  In  this  case, 
the  document  being  in  Portuguese,  we  must  have 
recourse  to  translators  and  experts  in  order  to  ascer- 
tain the  exact  meaning  of  the  words  used — ^to  get  a 
correct  translation.  That  being  done,  it  appears  that 
this  is  a  power  to  buy  and  sell  shares  in  all  countries. 
Therefore,  when  it  is  to  be  executed  in  England,  it 
must  be  executed  according  to  English  law.  It 
appears  to  me  that  this  is  the  meaning  of  Day,  J.'s 
order,  when  it  is  properly  understood,  and  I  think, 
therefore,  that  this  appeal  must  be  dismissed. 

Lopes,  L.  J. — I  am  of  the  same  opinion. 
Appeal  dismissed. 

Solicitors  for  the  appellants,  Bircham  &  Co, 
Solicitors  for  the  respondent,  Flux^  Son,  <fc  Co, 


From  Chan.  Div.  July  14,  1890. 

Northampton  (Marquis  of)  v.  Pollock,  (o.) 

Mortgage  —  Redemption  —  Attempt   to  fetter  equity  of 
redemption — Policy  of  insurance. 

C,  charged  a  reversionary  interest  in  real  estaUt  ^ 
which  he  was  entitled  contingently  on  his  surviving  N,, 
with  the  repayment,  with  interest  thereon,  of  a  sum  o/ 
£10,000  advanced  to  C,  by  the  trustees  of  an  insurance 
society,  and  aim  with  the  repayment  of  the  premiums  of 
a  policy  for  £34,500,  which,  in  pursuance  of  the  contrad 
between  C,  and  the  trustees,  was  effected  by  the  trustees  on 
the  life  of  C.  as  against  thai  of  N. 

The  contrad  also  contained  stiptdations  that,  in  the 
event  of  C.  not  Juiving  paid  to  the  trustees  the  whole  of 
the  sums  due  by  him  before  the  death  of  N,^  the  policy 
should  belong  absolutely  to  the  trustees  ;  that,  in  the  event 
of  C,  paying  the  trustees  before  the  death  of  N,  the  whole  of 
the  sums  due  to  them,  the  trustees  should  forthwith  (tssigu 
the  policy  to  (7. ;  and  thai,  in  the  event  of  C,  predeceasing 
N,  without  having  paid  all  princijxU  moneys,  intered, 
and  costs  due  to  the  trustees,  the  policy  should  belong 
absolutely  to  them, 

C,  died  in  the  lifetime  of  N,  without  having  paid 
anything  to  the  trustees,  and  C.*«  legal  personal  rqire- 
sentcUive  now  claimed  to  be  entitled  to  redeem  the  policy. 

The  premiums  on  the  policy  had  been  paid  by  the 
trustees. 

Held  by  the  Court  of  Appeal  (Bowen,  L.J.,  dis- 
senting), that  the  contract  as  regards  the  p()licy  ^oas  part 
of  one  whole  mxjrtgage  transaction ;  thai  the  stipulations 
which  provided  that,  in  certain  events,  the  policy  should 
belong  absolutely  to  the  trustees  were  invalid,  as  clogging 
the  equity  of  redemption,  and,  tlierefore,  that  C,*s  reprt- 
sentative  was  entitled  to  redeem  the  policy. 

Decision  o/ North,  J.  (38  W,  R,  346),  affirmed. 

Appeal  from  the  decision  of  North,  J.  (reported  38 
W.  K.  346.) 

On  the  26th  of  May,  1879,  Earl  Compton  (since 
deceased)  executed  a  bond  in  the  form  of  a  Scotch 
mortgage,  whereby  he  became  boimd  to  repay  to  the 
defendimt  Pollodc  and  the  other  trustees  of  the 
National  Life  Assurance  Society  a  snm  of  £10,000 
advanced  to    him    by  them,   and  also  to  pay  the 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Bairiflter-alr- 
Law. 
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premiums  on  a  poli<rv'  of  £34,500  to  be  effected  by  the 
defendants,  and  to  be  payable  in  the  event  of  Earl 
Compton  predeceasing  his  father,  the  Marquis  of 
Nor&ampton.  The  ^tch  estates  to  which  the  earl 
was  entitled  in  remainder  were  by  this  instrument 
charged  with  the  repayment  of  the  sum  advanced  and 
the  premiums. 

By  an  agreement  of  even  date  with  the  said  bond 
(May  26,  1879),  and  made  between  the  defendants 
(therein  referred  to  as  the  first  party  thereto)  and 
Earl  Compton  (therem  referred  to  as  the  second 
party  thereto)  it  was  {inter  alia)  provided  as 
follows : — 

"1.  The  first  party  shall  effect  a  policy  or  policies  of 
assurance  on  the  life  of  the  second  paity  as  against 
that  of  the  said  most  noble  marquis,  nis  father,  to  the 
exieskt  of  £34,500,  with  such  assurance  company  as 
they  may  select,  and  on  such  terms  as  by  them  shall 
be  deemed  advisable. 

**2.  The  interest  payable  on  the  said  advance  of 
£10,000,  and  the  premiums  payable  on  the  said  policy 
or  policies  of  assurance,  shall  be  allowed  to  accumulate 
for  a  period  of  five  years,  that  is  to  say,  till  the  term  of 
Whitsimday,  1884,  and  compound  interest  with  half- 
yearly  rests  at  the  rate  of  5^  per  cent,  per  annum 
shall  be  charged  thereon. 

"3.  On  the  expiry  of  the  said  period  of  five  years,  it 
shall  be  in  the  power  of  the  first  party,  in  the  event  of 
the  said  advance  of  £10,000,  premiums  of  assurance, 
interest,  and  others  accummulated  as  aforesaid,  not 
having  been  paid  to  them  by  the  second  party  as 
aforesaid,  forthwith  to  exercise  their  full  powers  and 
privileges  conferred  on  them  hereunder  or  under  the 
said  land  and  disposition  in  security,  and  in  the  event 
of  Iheir  not  exercising  their  powers  and  privileges, 
they  may  continue  to  pay  the  said  premiums  and  in- 
terest as  before  provided,  and  the  principal  sum, 
premiums,  interest,  and  others,  may  be  allowed  to 
accumulate  as  aforesaid,  and  that  so  long  as  the  said 
first  party  may  think  proper  to  do  so,  and  the  first 
party  shall  be  entitled  to  use  all  diligence  against  the 
person  or  estate  of  the  second  party  for  payment  of 
the  interest  or  premiums  paid  by  them  after  the  expiry 
of  the  period  of  the  said  five  years,  and  that  without 
prejudice  to  the  powers  and  privileges  in  regard  to  any 
sum  due  by  the  second  party  or  otherwise.  And  a 
statement  certified  by  the  first  party  shall  be  sufficient 
evidence  of  the  amount  due  by  the  second  party  as  at 
the  date  of  said  certified  statement. 

"4.  In  the  event  of  the  second  party  not  having  paid 
to  the  first  party  the  whole  sum  due  bv  him  to  them 
before  the  death  of  the  said  most  noble  marquis  his 
father,  then  the  policy  or  policies  of  assurance  effected 
by  the  first  party  as  aforesaid  shall  belong  absolutely 
to  the  &r8t  party,  and  neither  the  second  party  nor 
bis  repreeefntatives  shall  have  any  claim  or  right 
thereunder  in  any  manner  of  way,  and  the  first 
party  shsJl  be  entitled  to  exercise  their  full  powers 
and  privileges  under  the  said  bond  and  disposition  in 
secnrity  as  if  no  such  x)olicy  or  policies  had  been 


"  5.  In  the  event  of  the  second  party  paying  the 
first  party  before  the  death  of  the  most  noble  marquis 
his  father  the  whole  sums  due  to  them,  the  first  pu-ty 
shall  be  bound  forthwith  to  assign  i^e  said  policy  or 
policies  of  assurance  to  the  second  party,  but  that 
always  at  his  own  expense. 

"  6.  In  the  event  of  the  second  party  predeceasing 
his  fiather  without  having  paid  to  the  fint  party  the 
*V  whole  of  t^  sums  due  to  them,  the  first  party  shall  pre- 
pare a  oert^ed  statement  of  the  amount  due  to  them 
as  at  the  date  of  the  death  of  the  second  party,  and 
they  ahskll  be  bound  to  impute  to  the  amount  the  whole 
mns  of  money  they  may  receive  in  respect  of  the 
policy,  and  in  the  event  of  the  said  sums  so  received 


exceeding  the  amount  due  under  the  said  statement, 
to  aocoimt  for  and  pay  over  the  excess  to  the  repre- 
sentatives of  the  second  party.  And  in  the  event  of 
the  sums  so  received  being  inadequate  to  meet  the 
amount  brought  out  in  the  said  statement,  then  the 
first  party  sh^  have  full  right  to  exercise  i^e  powers 
conferred  on  them  under  the  said  bond  to  recover 
from  the  estate  of  the  second  party  the  balance 
due." 

A  subsequent  agreement,  dated  June  6,  1879,  was 
entered  into  between  the  same  parties,  which,  after 
reciting  that  the  sixth  clause  of  the  former  agreement 
did  not  accurately  state  the  terms  on  which  the 
£10,000  was  advanced,  and  reciting  that  the  agree- 
ment was  that  in  the  event  of  Earl  Compton  pre- 
deceasing his  father  without  having  repaid  the 
Principal  moneys,  interest,  and  costs  due  to  the 
efendants,  the  said  policy  and  the  sums  assured 
thereby  should  belong  absolutely  to  the  defendants, 
provided  as  follows:  That  in  the  event  of  Earl 
Compton  predeceasing  his  father  without  having  paid 
all  principal  moneys,  interest,  and  costs  due  to  the 
defendants  under  the  said  bond  and  disposition  in 
security,  then  and  in  such  case  the  said  policy  and  all 
moneys  thereby  secured  should  belong  absolutely  to 
the  defendands. 

The  £10,000  was  accordingly  advanced  by  the 
defendants  to  Earl  Compton,  and  the  defendants 
effected  a  policy  of  assurance* in  their  own  office  on 
the  life  of  Earl  Compton  against  that  of  the  Marquis 
of  Northampton  for  the  sum  of  £34,500. 

The  premiums  were  paid  by  the  defendants  by 
means  of  writing  up  the  debt  of  the  borrower  in  the 
books  of  the  insurance  society. 

Earl  Compton  died  on  the  5th  of  September,  1887, 
intestate,  in  the  lifetime  of  his  father,  without  having 
paid  to  the  defendants  any  part  of  the  sum  of  £10,000 
and  without  having  paid  any  interest  thereon,  or  any 
premiums  on  the  policy  of  assurance. 

The  Marquis  of  Northampton,  as  administrator  of 
Earl  Compton,  brought  this  action  claiming  a  declara- 
tion that  the  defendants  were  only  entitled  to  the 
policy  of  assurance  and  the  sum  or  sums  assured 
thereby  as  a  security  for  the  sum  of  £10,000  with 
interest  thereon  at  the  rate  of  5^  per  cent,  per  annum, 
and  for  the  amount  of  the  premiums  on  the  said  policy 
paid  by  them,  with  interest  thereon  at  the  rate  afore- 
said. And  the  plaintiff  offered  to  pay  to  the  defend- 
ants any  sum  that  might  be  found  due  to  them, 
after  deducting  any  sums  received  by  them. 

The  plaintiff,  in  his  reply,  further  raised  as  a 
point  of  law  that  the  agreement  of  the  14th  of  June, 
1879,  so  far  as  it  purported  to  vary  the  minute  of 
agreement  recited  in  it,  or  to  limit  the  T^ght  of  redemp- 
tion in  the  said  policy  to  the  lifetime  of  Earl  Compton 
was  not  valid  in  law,  and  did  not  bind  the  plaintiff. 

By  an  order,  dated  the  4th  of  July,  1889,  it  was 
ordered  that  the  point  of  law  raised  by  the  reply 
should  be  tried  before  the  court,  prior  to  the  hearmg 
of  the  merits  of  the  case. 

North,  J.,  held  that  the  whole  transaction  was  a 
mortgage  transaction,  and  that  the  plaintiff  was 
entitled  to  redeem  the  policy  notwithstanding  ihe 
express  stipulation  that  in  the  evtots  which  had 
happened  the  same  should  belong  to  the  defendants 
(see  the  report  38  W.  £.  346). 

The  defendants  appealed. 

Sir  Horace  Davey,  Q,  C, ,  Biahy,  Q,  C, ,  and  E,  Beaumont^ 
for  the  appellants. --The  only  question  is  whether  the 
agreement  of  June  14,  1879,  is  invalid  on  the  ground 
of  its  being  an  attempt  to  fetter  an  equity  of  redemp- 
tion. The  policy  never  was  property  belonging  to  the 
mortgagor,  Earl  Compton ;  it  was  created  soiel;^  for 
the  purposes  of  this  special  agreement,  and  the  rights 
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of  the  parties  with  respect  to  the  policy  must  be 
governed  by  that  agreement:  PotUr  v.  Edwards^  5 
W.  R.  407;  Mainland  v.  Upjohn,  37  W.  R.  411, 
41  Ch.  D.  126 ;  the  cases  as  to  ''  once  a  mortgage 
always  a  mortgage''  do  not  apply.  The  cases  as 
to  policies  which  were  the  property  of  the  mort- 
gagor, such  as  Goodman  v.  Grierson,  2  Ball  & 
Bea.  274;  Scottish  Union  Insurance  Co,  v.  Queens- 
herry^  1  Bell  App.  Cas.  183,  have  no  application 
to  the  present  case.  In  cases  where  the  payment 
of  the  premiums  has  been  thrown  on  the  mort- 
gagor, the  courts  no  doubt  have  held  that  the 
inference  to  be  drawn  was  that  the  policy  was  the 
mortgagor's  property :  Drysdale  v.  Piggott,  4  W.  R. 
773,  8  ^De  G.  M.  &  G.  546;  Freme  v.  Brade, 
6  W.  R.  739,  2  De  G.  &  J.  582;  but  such  in- 
ference cannot  be  drawn  when  there  is  an  ex- 
press stipulation  to  the  contrary,  as  there. is  here. 
The  policy  in  this  case  was  not  taken  out  by  Earl 
Oompton,  but  by  the  defendants,  and  the  policy 
'*  owes  its  being "  to  the  special  agreement,  and  it 
is  only  under  the  agreement  that  Earl  Gompton's 
representatives  could  have  any  claim  at  all  to  the 
policy. 

Howard  v.  HarriSy  1  Vem.  33,  and  Bonham  v.  New- 
combf  1  Vem.  232,  were  also  referred  to. 

Crackanthorpe,  Q,C,y  and  Reginald  Winilowy  for  the 
plaintiff. — ^The  fact  of  tlje  making  of  the  subsequent 
agreement  of  June  14  shows  that  the  policy  was  not 
originally  considered  to  be  the  property  of  the  defend- 
ants. The  creation  of  the  policy  was  part  of  the 
mortgage  transaction.  The  policy  was  redeemable  by 
Earl  Gompton  at  any  time  during  his  life,  and  only 
ceased  to  be  redeemable  by  his  death  in  his  father's 
lifetime.  The  ownership  of  the  policy  must  be  deter- 
mined by  the  liability  for  payment  of  the  premiums : 
Falcke  v.  Scottish  Imperial  Insurance  Society^  35  W.  R. 
143,  34  Gh.  D,  234;  Leslie  v.  French,  31  W.  R.  561, 
23  Gh.  D.  560.  Potter  v.  Edvxirds  only  decides  that  a 
bargain  may  be  made  giving  a  moitgagee  a  bonus 
on  his  advance,  not  that  the  right  of  redemption  can 
be  done  away  with.  No  stipulation  can  render  a 
mortgage  irredeemable :  Courtenay  v.  Wright,  9  W.  R. 
153,  2  Gif.  337;  Toomts  v.  Co/wef ,  3  Atk.  261;  Jennings 
V.  Ward,  2  Vem.  520 ;  Sptirgeon  v.  Collier,  1  Eden.  55 ; 
Broad  v.  Sel/e,  11  W.  R.  1036;  and  James  v.  Kerr,  37 
W.  R.  279,  40  Gh.  D.  449.  [Bowen,  L.J.,  referred  to 
Protector  Endmoment  Loan  Co,  v.  Orice,  28  W.  R.  427, 
5  Q.  B.  D.  592].  The  debt  is  not  extinguished,  and 
cannot  be  regarded  as  extinguished  without  nullifying 
at  least  two  clauses  in  the  agreement.  The  cases  of 
Scottish  Union  Insurance  Co,  v.  Queensherry ;  Knox  v. 
Turner,  18  W.  R.  873,  L.  R.  5  Gh.  App.  515 ;  Qattlieh 
V.  Crunch,  4  De  G.  M.  &  G.  440 ;  and  Bruce  v.  Garden, 
18  W.  R.  384,  L.  R.  5  Gh.  App.  32,  which  were  relied 
on  by  the  defendants,  are  cases  of  conditional  pur- 
chase, in  which  the  relation  of  debtor  and  creditor  did 
not  subsist  from  the  first,  and  they  are  not  applicable 
to  the  present  case. 

They  referred  also  to  Holland  v.  Smith,  6  Esp.  11 ; 
Morl<Hid  V.  Isaacs,  3  W.  R.  397,  20  Beav.  389;  Williams 
V.  Owen,  5  My.  &  Gr.  303 ;  and  Wallingford  v.  Mutual 
Society,  29  W.  R.  81,  5  App.  Gas.  685. 

^Whfy  Q'O.,  in  reply. — ^Though  the  bond  was  in 
the  form  of  a  Scotch  mortgage,  yet  in  fact  it  was 
only  to  operate  as  such  if  Earl  Gompton  became  the 
owner  in  possession  of  the  Scotch  heritable  property, 
but  if  Ean  Gompton  died  before  his  father,  it  was  to 
become  nuU  and  void;  I  contend,  therefore,  that 
at  the  time  the  agreement  was  entered  into  there 
was  no  existing  effective  mortgage.  The  policy  was  in 
reality  a  wag^  on  one  life  against  another  life.  The 
policy  at  the  time  of  its  creation  was  of  uncertain 
value,  which  could  only  be  detemiined  by  suboequent 


events.  It  was  not  like  a  policy  steadily  increasmg 
in  value  by  the  payment  of  premiums.  The  agree- 
ment of  Jime,  1879,  did  not  altogether  do  away  witii 
clause  six  of  the  original  agreement,  it  only  modified 
that  clause  to  a  certain  extent — viz. ,  by  providing  that 
the  excess  of  the  policy  moneys  wer^to  belong  to  the 
trustees  absolutely;  but  still  the  trustees  remained 
liable  to  render  an  account  and  to  impute  in  that 
account  the  whole  of  ihe  sums  received  by  them  in 
respect  of  the  policy,  as  provided  for  in  clause  six  of 
the  original  agreement. 

GoTTON,  L.J.,  after  stating  the  facts  and  referring 
to  the  bond  and  the  agreement  of  May  26,  1879, 
continued: — Then  the  defendants  (who  are  called 
"the  first  party"  in  that  agreement)  covenant  to 
effect  a  policy  or  policies  of  insurance  to  the  extent  of 
£34,500  on  the  life  of  Earl  Gompton  (who  is  called 
the  second  i)arty)  as  against  his  father — i.e.,  if  the 
earl  died  in  the  lifetime  of  his  father  the  sum 
secured  by  the  policy  would  have  to  be  paid. 

The  money  payable  under  that  policy  is  the 
sum  now  in  contest  between  t^e  parties.  The 
premiums  and  the  interest  for  the  first  five  yeazs 
were  to  be  allowed  to  accumulate,  and  after  that 
time  the  defendants  were  to  be  entitled  to  use 
all  diligence  to  recover  payment  against  the 
person  or  estate  of  the  earl  of  the  interest  or  pre- 
miums paid  by  them.  The  suspension  of  their  claisis 
for  premiums  and  interest  during  that  time  in  no 
way  prevents  them  suing  afterwards;  it  was  in  no 
way  a  release  of  the  covenant  to  pay.  [The  Lord 
Justice  then  read  the  4th  clause  of  the  agreement, 
and  proceeded  : — ]  That  is  a  curious  provision,  for 
if  the  earl's  father  died  in  the  earl's  lifetime,  ihsa 
there  would  be  no  force  at  all  in  the  policy,  because 
it  was  to  be  paid  if  the  earl  died  in  his  father*  s  life- 
time. [The  Lord  Justice  then  read  the  5th  clause  of 
the  agreement,  and  continued : — ]  That,  so  far  as  it 
goes,  is  clear.  But  some  difficulty  is  raised  by.  the 
subsidiary  agreement  of  June  14,  1879.  Aa  to  this, 
I  think  we  ought  to  take  the  subsidiary  agreement 
as  entirely  substituted  for  the  former  agreement. 
The  agreement  of  June  14,  1879,  recites  tiie  6di 
clause  of  the  previous  agreement,  and  then  it  goes 
on  as  follows:  *'and  whereas  such  last  mentioned 
clause  does  not  accurately  state  the  terms  upon  which 
the  said  advance  of  £10,000  was  agreed  to  be  made, 
it  having  been  agreed  that  the  policy  or  policies  to  be 
effected  upon  the  life  of  the  said  Earl  Gompton 
against  that  of  his  father,  the  Marquis  of  Northamp- 
ton, and  in  the  event  of  his  death  before  his  father 
without  having  repaid  all  the  principal  moneys, 
interest,  and  costs  then  due"  to  the  defendants 
**the  said  policy  or  policies  and  the  sums  thereby 
assured  should  belong  absolutely  to  "  the  defendantB! 
**  Now  these  presents  witness  that  in  oonsideratum  of 
the  said  advance  being  made  to  the  said  Earl  Gompton 
it  is  hereby  agreed  and  declared  by  and  between 
the  parties  hereto  that  in  the  event  of  the  said  Sail 
Gompton  predeceasing  his  father,  the  Marqma  of 
Northampton,  without  having  paid  all  prmcipal 
moneys,  interests,  and  costs  to "  the  defendants 
*'  under  or  by  virtue  of  the  bond  in  the  said  recited 
agreement  mentioned,  that  then  and  in  such  case 
the  policy  or  policies  and  aU  moneys  tiiereby  secured 
shall  belong  absolutely  to "  the  defendai^  "  or  the 
survivor  or  survivors  of  them,  or  the  esecutors  or 
administrators  of  such  survivor,  their  or  his  aaed^ns. 
And  it  is  further  agreed  that  in  consideration  of  tlie  .^ 
premises,  the  said  Earl  Gompton  shall,  whenever 
called  upon  so  to  do,  execute  any  further  or  oilier 
assurance  for  the  purpose  of  carrying  out  at  hia  own 
expense  this  agreement." 
Those  were  the  instruments  of  agreemesi 
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the  parties,  and  what  do  they  mean,  having  regard  to 
the  last  danse  in  the  later  agreement  P 

This  is  not  the  case  of  a  policy  being  eflfected  by  the 
lender  simply  for  his  own  secmHlty,  but  it  is  a  policy 
effected  under  a  contract  with  the  borrower — the 
borrower  contracting  that  he  will  pay  the  premiums, 
or  that,  if  he  does  not,  he  shall  be  liable  to  be  sued 
for  them.  Although  this  policy  was  effected  in  the 
office  of  the  defendants,  we  must,  in  my  opinion,  con- 
sider it  as  if  it  were  a  policy  effected  by  them  in 
another  office.  They  might  if  they  pleased  have 
effected  the  policy  either  in  their  own  or  in  any  other 
office.  Quite  independently  of  the  later  agreement,  and 
without  reference  to  the  clause  in  the  first  agreement 
beuing  on  this  point,  what  would  have  been  the 
rights  of  the  parties  if  that  had  been  done  Y  The 
eaA  or  his  representatives  would  have  been  entitled 
when  the  money  was  paid  to  say,  ** account  tome 
for  that  and  pay  over  to  me  any  balance  there  may 
be  beyond  the  siun  which  I  borrowed  from  you." 
That  is  clearly  laid  down  in  Drysdale  v.  PiggoU, 
The  present  case  is  different  from  a  case  where  there 
is  no  contract  between  the  parties,  but  where  the 
lender  chooses  himself  to  insure  the  borrower's  life. 
There  he  does  that  simply  for  his  own  benefit,  and  he 
can  whenever  he  likes  drop  the  policy  or  renew  it  when 
he  likes,  but  he  does  that  simply  as  being  his  own 
property  ajid  for  his  own  benefit.  But  in  the  present 
case,  unless  effect  is  given  to  that  last  agreement  be- 
tween the  parties  (and,  of  course,  there  is  no  question 
as  to  what  is  the  effect  of  it)  the  earPs  representatives 
would  have  been  entitled  to  get  the  balance  of  this 
sum  of  £34,500,  which  was  much  more  than  enough 
to  pay  the  money  lent  and  the  premiums  paid  on  &e 
policy,  and  would  be  entitled  to  call  on  the  defend- 
ants to  account  for  it.  But  it  is  said  that  that  is 
altered  by  that  last  clause.  It  is  hardly  necessary  to 
quote  authorities  to  show  that  courts  of  equity  never 
will  allow  the  equity  of  redemption  to  be  cut  off,  ex- 
cept by  lapse  of  time  or  by  the  order  of  the  court. 
Hie  mortgagor  must  be  foreclosed  if  he  does  not  re- 
deem. Lord  Hardwicke  says  that  in  plain  terms  in 
Twmes  v.  Ccnset:  "This  court  will  not  suffer,  in  a 
deed  of  mortgage,  any  agreement  in  it  to  prevail  that 
the  estate  shall  become  an  absolute  piuxihase  in  the 
mortgagee  in  any  event  whatsoever."  He  gives  some 
reasons  for  that,  which  may  not  now  1^  the  only 
reasons,  but  that  is  the  principle  of  courts  of 
equity. 

How  is  the  present  case  to  be  distinguished  from 
that  ?  It  is  said  that  this  is  not  like  the  case  of  a 
mortgage  of  property  of  the  borrower ;  that  it  is  not 
the  property  of  Karl  Compton,  and  that  it  is  not  a 
ease  of  preventing  him  redeeming  that  which  was  his 
own.  But  is  that  so  ?  As  I  pointed  out,  but  for  this 
last  clause  he  would  be  entitled  to  an  interest  in  the 
policy.  He  had  such  an  interest  in  it,  that,  although 
the  legal  estate  was  in  those  who  lent  the  money,  yet 
he  could  call  on  those  who  had  got  the  policy  money 
to  account  and  to  pay  over  to  him  any  residue. 

Mr.  Bigby  said  that  the  subsidiary  agreement 
(which  I  last  read)  does  not  contain  the  whole  of  the 
Gth  clause  of  the  original  agreement,  and  he  contends 
Uiat  the  true  construction  of  it  is,  that  tiie  only 
change  that  is  effected  is  that  the  policy  moneys — or 
the  balance  of  the  policy  moneys — shall  belong  to  the 
insurance  office,  and  not  to  Earl  Compton's  representa- 
tives. I  cannot  agree  with  that  contention ;  and  if 
that  is  not  so.  then  this  difficulty  arises,  that  the 
defendants  coidd  take  the  whole  of  the  money  and 
also  exercise  their  rights  under  their  bond  if  any  part 
of  tiiis  sum  of  £10,000  or  any  part  of  the  premiums 
aie  not  paid,  because  the  agreement  is  to  be  without 
any  prejudice  to  the  securities  which  they  already 
haive—the  seoority  of  the  bond. 


That  of  course  was  rather  startHng,  so  it  was  said 
that  the  defendants  never  would  or  could  sue  if  only  a 
small  sum  still  Remained  due  and  owing.  It  was  also 
said  that  the  earl  would  have  every  reason  to  get  back 
the  policy  and  to  pay  off  the  money,  which  he  could 
do  during  the  lifetime  of  his  father,  and  then  put  an 
end  to  the  whole  matter.  But  the  question  is  what 
are  the  riehts  of  the  parties  purported  to  be  given  by 
this  deed  .'^  As  I  understand  it,  the  later  agreement 
really  contains  the  whole  of  the  agreement  between 
the  x>arties  as  regard  the  policy  moneys  in  the  events 
which  have  happened. 

Although  it  is  true  that  in  the  original  agreement 
there  was  an  express  clause  that  the  balance  of  the 
policy  moneys  shoidd  belong  to  the  earl  and  that  he 
should  be  liable  to  be  sued  in  the  event  of  the  policy 
moneys  not  being  sufficient,  yet  there  is  nothing  to 
confine  the  right  to  sue  to  the  event — which  has  not 
happened — of  the  policy  moneys  being  insufficient.  As 
it  IS,  the  policy  moneys  are  amply  sufficient  to  pay 
all,  and  the  contention  of  the  defendants  must  be  that 
they  are  not  bound  to  account  for  the  policy  moneys 
to  the  earl  or  his  representatives ;  and  furthermore, 
as  the  agreement  expressly  stipulates  it  is  to  be  with- 
out prejudice  to  the  rights  of  the  defendants  under  the 
bond,  that  they  can  sue  the  earl — for  that  must  be  the 
consequence  of  their  contention,  although  they  do  not 
say  so.  They  have  lost  the  security  of  the  real  estate, 
but  the  bond  still  remains,  a  good  security  against  the 
personal  estate  and  effects  of  the  earl,  and  that  which 
his  personal  representatives  may  have  from  him. 
But  the  principle  of  the  courts  of  equity  is  not  to 
allow  the  equity  of  redemption  to  bo  clogged.  The 
whole  basis  of  a  mortgage  is  that  the  estate  is,  in  law, 
the  absolute  property  of  the  mortgagee,  yet  the  courts 
of  equity  have  always  treated  it  as  being  intended  and 
being  only  as  security  for  the  money  advanced,  and 
have  held  that  whenever  the  mortgagor  offers  to  pay 
the  principal,  interest,  and  costs,  t£en  the  mortgagee 
must  reconvey  the  estate  which  by  law  is  absolute  in 
him  and  which  by  express  bargain  between  the  parties 
has  become  absolute  when  the  equity  of  redemption 
arises. 

Although  this  is  not  property  which  formerly 
belonged  to  the  earl,  yet  by  the  effect  of  the  contract 
and  the  way  in  which  the  premiums  were  applied,  it 
did  belong  to  the  estate  of  the  earl,  and  in  my 
opinion  it  ought  in  equity  to  be  regarded  merely  as  a 
security  for  the  money,  and  we  ought  not  to  allow 
any  stipulation  which  would  enable  the  defendants  to 
take  the  policy  moneys  without  being  liable  to  pay 
the  balance  of  them  to  the  earl.  In  my  opinion, 
therefore,  this  clause  cannot  be  allowed  to  interfere 
with  what  would  otherwise  be  the  rights  of  the 
parties. 

It  is  quite  true  that  in  cases  where  the  policy  is 
effected  by  the  mortgagee,  then  it  belongs  to  him. 
But  in  the  present  case,  from  the-  way  in  which  this 
policy  was  created,  I  am  of  opinion  that  the  mortga- 
gor had  as  much  interest  in  it  as  if  it  had  been  a 
policy  originally  belonging  to  him ;  by  the  terms  of 
its  creation  the  earl  had  an  interest  in  it — 1.<?.,  he  had 
the  right  to  get  the  surplus  of  it  after  paying  all  the 
moneys  which  he  had  borrowed. 

One  of  the  cases  cited  by  Mr.  Bigby  {Potter  v, 
Erhvards)  was  a  case  where  there  was  an  agree- 
ment that,  although  a  smaller  sum  was  advanced, 
the  mortgage  should  only  be  redeemable  on  pay- 
ment of  a  sum  of  £1,000.  But  in  that  case  the 
court  nevertheless  treated  it  as  a  security,  and 
the  question  whether  £1,000  was  a  reasonable 
sum  to  be  paid  when  only  £700  had  been  ad- 
vanced was  a  mere  question  as  to  whether  there 
had  or  had  not  been  a  hard  and  unfair  bargain  on  the 
borrower;    but  when  that  question  was  decided  in 
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to  be  extinguished,  cold  in  case  tlie  question  were  to 
arise  I  think  the  court  would  so  have  held. 

In  conclusion,  I  have  found  no  case  that  is  in  point. 
The  present  problem  is  not  governed  by  authority. 
My  view  is  tluit,  as  regards  this  policy,  the  transac- 
tion was  not  one  of  mortgage,  but  of  a  wagering  and 
speculative  bargain  to  replace  a  mortgage  which,  in 
the  event  that  has  happened,  womd  have  been 
defunct,  a  bargain  in  which  it  was  clearly  intended 
and  expressly  agreed  that  the  x)olicy  in  the  contin- 
gency that  has  occurred  never  was  to  become  Lord 
Compton*8.  The  rule  of  equity  applied  by  North,  J., 
does  not,  therefore,  in  my  opinion,  become  ap- 
propriate. My  brothers,  however,  think  differently, 
and  as  their  knowledge  and  experience  are  better  than 
mine,  I  see  no  reason  to  be  dissatisfied  that  I  am  in  a 
minority,  and  that  their  view  prevails. 

Appeal  dismissed. 

Solicitors,  Wildcy  Berger,  &  Moore ;  R.  T.  Boodle* 


App.  Bankruptcy. 


Ex  parte  Skegq. 
In  re  Skego.  (a.) 


July  4,  1890. 


Batikruptcy — Undue  preference — Bankruptcy  Act,  1883 
(46  &  47  Vict,  c.  52),  «.  28,  sub-section  3  (f);  «.  48. 

JVJiere  a  bankrupt  haSy  within  three  moTiths  preceding 
the  receiving  order y  given  an  undue  preference  to  any  of 
his  creditors,  the  court  may  punish  him  by  refusing  or 
suspending  an  order  for  his  discharge  under  section  28, 
sub-sections  2  and  3  (f),  of  the  Bankruptcy  Act,  1883, 
though  he  has  not  been  guilty  of  a  fraudulent  preference 
within  the  meaning  of  section  48. 

A  debtor y  on  whose  premises  there  were  three  mortgages  y 
having  been  served  with  three  writs  in  separate  actions 
brought  by  the  three  mortgagees  to  recover  their  mortgage 
debtsy  handed  the  two  writs  issued  by  the  second  and  third 
mortgagees  to  the  solicitors  of  the  first  mortgageey  who 
thereupon  entered-  appearances  for  him  to  those  two  writs, 
and  signed  judgment  by  default  in  the  action  by  the  first 
mortgagee. 

Held,  that  such  conduct  on  the  part  of  the  debtor  was 
an  undu>e  preference  within  section  28,  sub-section  3  (f). 

Appeal  by  the  bankrupt  from  an  order  of  Mr. 
Begistrar  Idnklater  suspending  the  bankrupt's  dis- 
charge for  two  and  a  half  years. 

The  debtor,  who  was  a  licensed  victualler,  mort- 
gaged his  premises  to  the  lion  Brewery  Co.,  and 
subsequently  executed  two  further  mortgages  in 
favour  of  other  persons.  The  Lion  Brewery  Co. 
commenced  an  action  aeainst  the  debtor  on  his  cove- 
nant to  repay  the  debt  <me  to  them  on  their  mortgage, 
and  served  him  with  the  writ  of  summons.  Two 
days  after  this  service  he  was  served  with  writ*  in 
similar  actions  commenced  by  the  second  and  third 
mortgagees.  He  took  these  two  writs  to  the  solicitors 
of  the  Lion  Brewery  Co.,  and  asked  them  to  do 
what  was  necessary  for  him.  They  entered  an 
appearance  on  his  behalf  to  each  of  these  writs,  but 
no  appearance  was  entered  to  the  writ  issued  by  the 
Lion  Brewery  Co.,  who  thereupon  obtained  judgment 
by  default.  The  third  mortgagee  also  obtained 
judgment  under  order  14,  and  the  sheriff  took 
possession  of  the  debtor's  goods  under  writs  of  fi.  fa, 
issued  by  the  Lion  Brewery  Co.  and  the  third  mort- 
gagee. A  petition  in  bankruptcv  having  been  pre- 
sented against  the  debtor  by  the  third  mortgagee  and 
a  receiving  order  made  thereon,  the  proceeds  of  the 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister-at- 
Law.  I 


sale  were  paid  to  the  official  receiver,  and  no  benefit 
was  derived  from  the  execution  by  either  of  the 
creditors.    The  debtor  was  adjudicated  bankrupt. 

On  the  bankrupt  applying  for  his  discharge  the 
registrar  made  an  order  suspending  the  discharge  for 
two  and  a  half  years  on  the  ground  (inter  alia)  that 
the  bankrupt  had  within  three  months  preceding 
the  date  of  the  receiving  order,  when  unable  to  pay 
his  debts  as  they  became  due,  given  an  undue  prefer- 
ence to  one  of  his  creditors,  within  the  meaning  of 
section  28,  sub-section  3  (/],  of  the  Bankruptcy  Act, 
1883. 

The  bankrupt  appealed. 

Herbert  Reed,  for  the  appellant. 

No  one  appeared  in  opposition  to  the  appeals 

Lord  EsHER,  M.R. — The  r^strar  has  suspended 
the  bankrupt's  discharge  on  the  ground  that  he  has 
been  guilty  of  three  of  the  offences  mentioned  in 
section  28,  sub-section  3,  of  the  Bankruptcy  Act 
The  only  question  which  has  been  seriously  argued  on 
the  appeal  is  whether  the  bankrupt  has  been  guilty  of 
giving  an  undue  preference  to  one  of  his  creditors 
within  the  meaning  of  sub-section  3  (/). 

In  Mr.  Yate  Lee's  book  on  Bankruptcy  (3rd  ed.,  p. 
154)  an  opinion  is  expressed  that  **  undue  preference" 
in  section  28  appears  to  be  the  same  tmng  aa  the 
**  preference  "  mentioned  in  section  48,  which  is  com- 
monly called  fraudulent  preference.  In  my  opinion 
that  is  not  so.  Section  48  makes  certain  acts  and 
transactions  void  if  they  have  been  done  or  entered 
into  by  the  bankrupt  with  the  motive  of  giving  one 
creditor  a  preference  over  the  others.  Section  28 
does  not  make  anything  void;  it  deals  with  the 
consideration  by  the  court  of  the  conduct  of  the 
bankrupt  on  the  hearing  of  an  application  by  him 
for  an  order  of  discharge,  and  includes  many  things 
which  could  not  be  made  void  after  an  adjudication 
of  bankruptcy.  The  objects  of  the  two  sections 
being  different,  it  is  not  unlikely  that  the  word 
''  preference  "  should  have  different  meanings  in  each. 
What  the  court  has  to  consider  when  acting  under 
section  28  is  the  general  conduct  of  the  bankrupt, 
whether  it  is  such  as  to  induce  the  court  readily  to 
grant  him  a  discharge.  Now,  when  a  debtor  finds 
himself  in  the  position  mentioned  in  sub-section  3  (/}, 
unable  to  pay  his  debts  on  the  eve  of  bankruptcy, 
and  knows  that  he  is  in  that  position,  in  my  opinion 
the  only  honest  course  for  him  to  take  is  not  to 
interfere  in  any  way  between  his  creditors  so  as  to 
give  one  any  preference  over  the  others.  If  he  does 
interfere  so  as  to  give  any  creditor  a  preference  over 
the  others,  he  is,  in  my  opinion,  guilty  of  giving  that 
creditor  an  imdue  preference. 

It  is  clear,  to  my  mind,  that  in  this  case  the  bank- 
nipt  took  the  two  writs  to  the  solicitors  of  the  Lion 
Brewery  Co. ,  not,  as  was  suggested,  because  he  did 
not  know  any  other  solicitors  m  London,  but  because 
the  lion  Co.  were  his  principal  creditors,  in  order 
that  they  might  be  able  to  levy  execution  before  the 
others.  I  aiu  of  opinion  that  the  appeal  must  be 
dismissed. 

LiXDLEY,  L.J. — I  think  that  *'  undue  preference," 
in  section  28,  includes  more  than  is  comprised  in  sec- 
tion 48.  The  object  of  section  48  is  to  make  void 
certain  transactions  in  order  to  preserve  a  bankrupt's 
property  for  his  creditors  generally.  The  object  of 
section  28  is  to  empower  the  court  to  punish  a  bank- 
rupt by  refusing  to  give  him  a  dischaige  if,  on 
taking  his  conduct  into  consideration,  ue  court 
should  Think  he  was  not  entitled  to  it.  If  the  couit 
thinks  he  has  imduly  preferred  one  of  his  czedtton, 
then,  although  there  may  be  no  transaction  which 
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can  be*  set  aside  under  section  48,  the  court  may 
punish  him  under  section  28. 

BowEN,  L.J. — ^When  the  debtor  was  insolvent  he 
gave  a  notice  to  his  principal  creditor  which  enabled 
him  to  obtain  a  preference  over  the  other  creditors. 
Any  conduct  on  the  part  of  a  debtor  which  has  this 
effect  is,  in  my  opinion,  conduct  at  which  the  coui-t 
ought  to  strike.  I  do  not  as^ree  with  the  argument 
that  a  debtor  does  not,  withm  the  meaning  of  sub- 
section 3  (/)  of  section  28,  give  an  undue  preference 
to  a  creditor  unless  he  does  one  of  the  specific  acts 
mentioned  in  section  48.  It  is  quite  posisible  for  a 
man  to  give  one  of  his  creditors  a  preference  over  the 
other  without  there  being  any  transaction  such  as 
mentioned  in  section  48.  And  if  he  does  so,  the 
court  can  punish  him  under  section  28.  That  is  what 
the  registrar  has  done  here,  and,  in  my  opinion,  the 
appeal  ought  to  be  dismissed. 

Appeal  diamissed. 

Solicitors  for  the  bankrupt,  Naahy  Fiddy  &  Withers, 


Oct.  31. 


llUgfy  Utonxt  of  Jfu^ttce. 

Chan.  Div.  ) 
Kay,  J.    / 

Makiks  y.  Pbkcy  Ibotson  &  Sons  (Limited),  (a.) 
Cumpany — Mortgage — Debenture — Receiver  and  manager. 

In  a  debefdwre-holder^s  action  for  /oreclo9urey  where 
the  debentures  included  all  the  property  and  uncalled 
capital  of  the  company,  cUl  the  shares  which  had  been 
itiu^  toere  fuMy  paid  up,  and  almost  all  the  shares  and 
the  wliole  of  the  debeivtures  belonged  either  to  the  plaintiff 
w  the  proposed  manager,  the  court,  toith  the  consent  of 
the  company y  appointed  the  inanaging  director  of  the 
company  to  be  receiver  and  manager  of  the  property  and 
business  of  the  company,  on  the  undertaking  of  the 
plaintiff  to  provide  money  for  working  expenses,  to  be 
responsible  for  the  receipts  of  the  receiver  till  he  should 
^Vc  security,  and  to  realize  the  property  as  soon  as 
possible. 

Motion. 

By  the  writ  in  the  action  the  plaintiff  claimed,  as 
a  debenture-holder,  a  declaration  that  he  was  entitled 
to  a  first  charge  on  all  the  property  of  the  company, 
an  account,  foredosiu-e  or  s^e,  and  to  have  a  receiver 
ind  manager  of  the  company's  property  appointed. 

The  question  on  the  motion  was  whether  he  was 
entitled  to  the  interim  appointment  of  a  manager  of 
the  property  and  business  of  the  company. 

By  the  memorandum  of  association  the  objects  of 
the  company  were  stated  to  be  {itUer  alia)  **  to  bor- 
row upon  mortgage,  or  raise  money  in  such  other 
luinner  as  the  company  shall  think  fit,  and  in  par- 
ticular by  the  issue  of  debentures  charged  upon  all 
or  any  of  the  company's  property  (both  present  and 
^itoie)  including  its  uncalled  capital,"  and  by  the 
articles  of  association  the  directors  had  power  to 
honow  money  for  the  purposes  of  the  company  on 
amflar  oondiiaons. 

The  debentures  were  ten  in  number  and  for  £1,000 
each,  carrying  interest  at  five  per  cent.  They  were 
.wwded  as  follows: — "The  company  hereby  charges 
I  such  payments  all  its  property  whatsoever  and 
both  present  and  future,  including  its 

».)  Eeported  by  H.  C.  Ropeb,  Esq.,  Barrister-at- 
Law. 


imccdled  capital  for  the  time  being."  There  were  also 
two  other  debentures  in  similar  form  for  £1,500  and 
£600. 

The  principal  moneys  were  to  become  immediately 
payable  on  default  for  six  months  in  the  payment  of 
interest  and  notice  in  writing  to  the  company  calling 
in  such  principal  moneys. 

Defaiilt  was  made  in  payment  of  interest  and  notice 
given  within  the  above  condition,  but  the  plaintifP  was 
informed  that  the  company  were  unable  to  pay. 

The  capital  of  the  company  was  £20,000,  divided 
into  6,000  preferred  shares  and  14,000  deferred  shares. 
The  whole  of  the  preferred  shares  and  the  whole  of 
the  debentures  belonged  to  the  plaintiff,  and  only 
6,505  of  the  deferred  shares  had  been  issued.  Of 
these,  6,000  belonged  to  H.  P.  Ibotson,  who  had 
been  managing  director  of  the  company  since  its 
foundation,  and  500  to  the  plaintiff.  All  the  shares 
which  had  been  issued  were  fully  paid  up.  It  was 
stated  that  there  was  a  large  quantity  of  raw  material 
which  it  was  desirable  to  manufacture  so  as  to  be  in  a 
position  to  sell  the  business  as  a  going  concern. 

The  notice  of  motion  asked  that  Henry  Percy 
Ibotson  might  be  appointed,  without  his  being 
required  to  give  security,  to  manage  the  real  and 
personal  property  and  the  business  of  the  defendant 
company  comprised  in  the  debentures  in  the  writ  in 
the  action  mentioned,  and  to  receive  the  rents  and 
profits  and  produce  of  the  said  business  until  further 
order  of  the  court. 

Remliaw,  Q.C.,  and  Hamilton,  for  the  motion, 
referred  to  Gardner  v.  London.,  Cfiatham,  and  Dover 
Railway  Co.,  15  W.  E.  325,  L.  R.  2  Ch.  201 ;  Peek  v. 
2'Hnsmaran  Coal  and  Iron  Co.,  24  W.  E.  361,  2  Ch.  D. 
115;  Boyle  Y.  Bettws  Llantwit  Colliery,  2  Ch.  D.  726, 
24  W.  E.  Dig.  70;  In  re  Found,  Son,  &  Hutchins,  38 
W.  E.  18,  42  Ch.  D.  402. 

Farwell  {amicus  curice),  referred  to  Campbell  v. 
Lloyd's  Bank,  58  L.  J.  Ch.  424,  37  W.  E.  Dig.  96. 

Eustace  Smith,  for  the  company,  consented  to  the 
order  being  made. 

Ka.t,  J. — By  this  motion  I  am  asked  to  appoint  a 
receiver  and  manager  of  all  this  company's  property, 
both  present  and  future.  No  specific  mention  is 
made  m  the  memorandum  of  association  or  in  the 
debentures,  of  the  goodwill  of  the  business;  the 
debentures  are  in  the  very  same  words  as  the  memo- 
randum of  association — ^namely,  **  all  its  property,  both 
present  and  future,  including  its  uncailea  capital." 
Now  I  am  asked  to  appoint  not  merely  a  receiver,  but 
a  receiver  and  manager  of  the  business,  this  being  a 

i'oint-stock  trading  company.  The  first  question  is, 
B  this  within  the  jurisdiction  of  the  court?  Sup- 
posing*a  mortgagee  entered  into  possession  of  property 
of  this  kind,  coidd  he  carry  on  the  business  of  the 
company  P  It  is  clear  he  could  not.  But  th^t  does 
not  completely  answer  the  question,  because  he  would 
not  be  an  officer  of  the  court.  Were  it  not  for 
authority  I  should  hesitate  very  much  before,  on  a 
debenture  like  this,  I  appointed  a  receiver  and 
manager*  The  object  of  such  an  application  as  this 
is  to  enable  the  business  of  the  company  to  be  carried 
on,  and  supposing  the  receiver  and  manager  did  so 
fairly,  his  acts  would  bind  the  company.  So  that  the 
result  is  that  if  the  business  turned  out  to  be  a  losing 
one,  the  uncalled  capital,  if  any,  would  have  to  be 
called  up.  In  my  opinion  that  would  be  a  very 
strong  tmng  to  do,  ana  if  this  had  been  the  first  case 
of  the  kind  I  should  have  hesitated  very  much  to  accede 
to  such  an  application.  The  matter  came  before  a  very 
experienced  juc^,  the  late  Master  of  the  Eolls,  in 
Feek  v.  Trinsmaran  Coal  and  Iron  Co.,  and  there, 
^though  thei-o  was  no  opposition,  there  being  an 
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Th«:M  were  treated  as  test  lauti 

Chittt,  J. — ^PnHinaii  was  a  booowing  member. 
He  gare  a  mortgage  to  the  sodeCy,  and  sobseqnentl j 
pead  it  oB  under  the  rules,  and  a  statatory  receipt' 
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was  indorsed  by  the  society.  Chamock,  on  tlie  other 
hand,  was  an  investing  member  who  has  withdrawn, 
Ashe  was  entitled  to  do,  imder  rule  29.  No  fraud 
has  been  suggested.  They  both,  therefore,  ceased,  to 
all  intents  and  puiposes,  to  be  members.  They 
oould  not  have  claimed  any  profit  under  the 
tziennial  adjustment  provided  for  by  tiie  40th  rule, 
nor  were  they  liable  for  any  loss.  It  is  an  ordinary 
case  of  stated  account.  It  would  be  impossible  to 
work  a  society  like  this  if  the  accounts  were  liable  to 
be  ripped  up  in  this  way.  The  question  is  entirely 
one  of  contract  between  the  members  and  the  society, 
and  under  this  contract  Pullman  and  Chamock  have 
got  their  quietus  and  are  discharged. 

The  questions  raised  on  the  summons  of  Johnson 
and  Greenwood,  who  were  depositors,  involved  the 
validity  of  certain  borrowings  made  by  the  society. 
The  only  points  actually  submitted  arose  on  the  24th 
rale  above  cited,  which  was  practically  identical  with 
section  15,  sub-section  2,  of  the  Building  Societies 
Act,  1874. 

The  first  question  was — (1)  Whether,  for  the  pur- 
poses of  rule  24,  "the  amoimt  for  the  time  being 
secured  to  the  society  by  mortgages  from  its  mem- 
bers "  includes : 

(a)  Moneys  secured  to  the  society  by  mortgages 
from  persons  who  were  only  borrowers  and  had  no 
other  connection  with  the  society. 

(6)  Honeys  secured  to  tiie  society  by  mortgages 
from  persons  who  were  members  of  the  society  but 
not  advanced  to  such  persons  in  respect  of  their 
shares. 

AwKT,  Q.C,  and  W.  Bakery  for  the  official 
liquidator,  stated  the  points. 

Byrne,  Q»C.,  and  Levett,  for  Johnson  and  Green- 
wood. 

CHrrnr,  J.,  without  requiring  any  argument, 
answered  (a)  in  the  negative,  and  (6)  in  the  affirma- 
tive. 

The  next  question  was — (2)  Whether,  for  the  pur- 
poses of  rule  24,  moneys  borrowed  by  the  society  and 
lent  to  persons  who  were  not  members  ought  to  be 
included  in  "  the  total  amount  borrowed." 

%ni«,  Q.C,  and  Levetty  tor  Johnson  and  Green- 
wood.— ^These  rules  only  apply  as  between  the  society 
and  its  members.  Outside  lendings  must  be  set  off 
against  outside  borrowings  before  rule  24  can  be 
applied  at  all. 

Chitty,  J. — ^There  is  no  real  question  here  to  be 
dedded.  There  is  a  limited  power  to  borrow  given 
by  the  24th  rule,  and  the  right  way  to  read  the  rule  is 
to  look  at  the  state  of  aocoimt  at  the  time  of  the  pro- 
posed borrowing.  "  The  total  amount  borrowed  and 
oot  repaid"  means  the  total  amount  for  the  time 
being  owing  in  respect  of  loans  from  anybody,  and 
this  is  not  to  exceed  two-thirds  of  the  amount  secured 
by  mortgages  from  members.  The  first  term  is  the 
total  amount  to  be  borrowed — i.e.,  from  anyone.  The 
8ect)nd  term,  with  which  it  is  to  be  compared,  is  the 
total  amount  secured  by  moiigages  from  a  particular 
dass—viz.,  members  of  the  society.  Consequently 
the  rirfit  way  to  read  and  work  the  rule  is  simply 
this :  The  question  being  at  a  particular  time  whether 
the  officers  can  borrow,  they  have  to  look  to  iiieir 
Mcnrities — i.e.,  their  mortgages  from  members — and 
the  rest  of  the  calculation  is  easy.  Suppose  the  amount 
Jjcured  by  mortgages  from  memb^  is  £10,000. 
Then  two-thirds  of  ttiis— viz.,  £6,666  138.  4d.— is  the 
ajperior  limit  of  their  borrowing  power,  and  if  they 
have  already  borrowed,  say  £5,000,  no  matter  from 
whom,    they    can    borrow     the     difference-^ viz., 


£1,666  13s.  4d.  in  addition.  There  is  no  mystery 
about  the  rule,  it  .is  in  plain  terms,  and  I  am  not  at 
liberty  to  alter  it. 

Solicitors,  Burn  tfe  Berridgcy  for  J,  R»  Farrar, 
Halifax ;  J,  U»  Bridgfwdy  for  Jthhy  Boathy  &  Ildliwelly 
Halifax. 


K^ZicSj.}  June  28;  July  16,  1890. 

Lewis  v.  Lewis,  (a.) 

Practice — Compromise — Counsel — Order  hy  consent — Aj^- 
plication  to  withdraw  consent. 

An  order  by  way  of  compromise  was  consented  to  hy 
counsel  in  intended  pursuance  of  terms  agreed  to  hy  his 
clieniy  huty  owing  to  a  misapprehensiony  not  strictly 
following  the  terms  agreed  to  ; 

Heldy  not  binding  on  the  clienty  although  an  order  hy 
way  of  compromise  consented  to  by  counsel  under  the 
authority  implied  hy  his  employment  is  binding  on  the 
client. 

Matthews  v.  Munster,  36  W,  B.  78,  20  Q.  B,  D,  141, 
distinguished. 

Motion. 

This  was  a  motion  on  behalf  of  the  plaintiffs  for 
leave  to  withdraw  their  consent  to  an  onier  made  on 
the  7th  of  June,  1890,  and  for  liberty  to  renew  their 
original  notice  of  motion  for  an  injimction  to  restrain 
the  defendant  from  using  the  word  **  Lewises." 

The  application  was  made  under  the  following  cir- 
cumstances:— The  original  motion  came  on  before 
Kekewich,  J.,  on  the  17th  of  May,  1890,  when  it  was 
ordered  to  stand  over  till  the  7th  of  Jime.  In  the 
meantime  negotiations  for  a  settlement  were  carried 
on  between  the  solicitors  for  the  respective  parties,  and 
on  the  24th  of  May,  1890,  the  defendant's  solicitors 
wrote  to  the  plaintiffs*  solicitors  as  follows : — **  Our 
client  is  anxious  for  peace,  and  therefore  will  concede 
the  use  of  the  word  *  Lewis's,*  either  alone  or  jointly 
with  any  initials,  and  will  consent  to  a  perpetual  in- 
junction restraining  him  from  usLog  the  word  as  above 
indicated,  and  will  pay  the  taxed  costs.  Our  client  is 
naturally  anxious  to  avoid  further  costs  being  in- 
curred, and  with  this  object  perhaps  you  will  be  good 
enough  to  wire  your  clients  the  purport  of  the  above 
on  the  receipt  oi  this  letter." 

On  the  27th  of  May  the  plaintiffis'  solicitors  wrote 
to  defendant's  solicitors  acknowledging  the  receipt  of 
the  above  letter,  and  suggesting  that,  to  prevent  ques- 
tion, minutes  should  be  prepared  and  agreed  to  before 
the  matter  was  mentioned  in  court  again.  Accord- 
ingly, on  the  5th  of  Jime  the  plaintiffs'  London  agents 
submitted  to  the  defendant's  London  agents  draft 
minutes  of  the  suggested  order,  which,  so  far  as 
material,  were  in  the  following  terms : — **  This  court 
doth  by  consent  order  and  adiuage  that  the  defendant, 
his  agents,  &c.,  be  perpetually  restrained  from  using 
in  the  course  of  any  trade  or  business  carried  on  by  the 
defendant  the  name  '  Lewis's '  or  ^  Lewis,'  or  any 
other  name  so  nearly  resembling  the  plaintiffs' 
name  of  *  Lewis's '  as  to  be  ceJculated  to  de- 
ceive," &c.  These  minutes  were  objected  to  by 
the  defendant's  solicitors,  and  on  the  morning  of 
the  7th  of  June  the  terms  of  the  proposed  order 
had  not  been  agreed  to.  On  that  day,  before  the 
motion  came  on  for  hearing,  counsel  for  the  respective 
parties  met  and  discussed  them,  and  ultimatdy  the 
following  order  was  agreed  upon  between  them,  and 

(a.)  Reported  by  C.  Hebbert  Brown,  Esq.,  Bar- 
lister-at-Law* 
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bM^oned  on  tbar  bdcCi  z—^*  By  oonaeiit  pemtnal  in- 
junction  to  mtnin  thf  ili'ffrHr^**  from  tnmng  nndfir 
tbeitjleaf  'Lewis**/  and  also  from  using  t£e  word 
*  Lewis's'  in  his  adrertisanents  or  otherwise  in  the 
coarse  of  his  trade  or  bosiness  without  prefixing  the 
initials  J.  H.,  or  the  names  James  or  Moosop  or  hoth, 
defendant  to  pay  jJaintiffo'  costs  of  action."  The 
plaintiffii*  coontrT  solicitorB,  on  seeing  tiie  _ 
order,  immediateij  objected  to  it.  on  the  groond  that 
it  did  not  carry  oat  the  proposal  of  the  Tetter  of  the 
24th  of  Ka3%  and  stopped  tiie  drawing  op  of  the  order. 
Coimsel  for  the  plaiirtiffii  had  previoosiy  seen  that 
letter,  hot  it  was  not  before  him  on  the  7tii  of  Jane 
and  he  had  forgotten  it. 

Plamtilb  now  moved  for  leave  to  withdraw  their 
cuDsent  to  the  order  so  made. 

Warmingtf/tt,  Q.C.,  aadJohn  CtiUer,  for  the  pUuntiAs. 
— ^Adndtting  that  the  consent  of  counsel  was  given  to 
the  order,  we  are  entitled  to  withdraw  oar  consent  as 
having  been  given  under  a  mistake,  and  not  in  aooord- 
anoe  with  tiie  agreement  of  May  24:  Harvey  v. 
Crf/ydf/n  Union  Bund  Sanitary  Authority,  32  W.  K. 
389,  26  Ch.  D.  249. 

dhadwyek  Htaiey,  icr  the  defendant— There  was 
no  coododed  agreement — the  offer  contained  in  the 
letter  of  May  24  not  having  been  accepted  by^the 
plaintifEk  Coansel  were,  therefore,  on  Jane  7  in 
their  ordinary  position,  with  an  implied  power  of 
oomprondsing  actions  on  behalf  of  their  clients. 
There  was  nothing  to  lead  the  defendant  fo  believe 
that  the  plaintiiEl'  counsel  was  exceeding  his  aathority, 
and,  that  besn^  so,  the  coort  will  not  distorb  the 
compronuse  which  has  been  made :  Matthews  v. 
Mumter,  36  W.  B.  178,  20  a  B.  D.  141 ;  In  re 
West  Devon  Great  Consols  Mine,  36  W.  K.  342,  38 
Ch.  D.  51. 

KzKEWiCH,  J. — I  regret  that  the  case  has  come  be- 
fore me,  because  a  discussion  of  this  kind  cannot  but 
affect,  to  some  extent,  a  valuable  power  which  is 
placed  in  the  hands  of  counsel — ^that  of  compromis- 
ing cases.      I  mean  valuable  not   to  them,  but  to 
the  clients.      And  I  resret  that  I  must  allow  this 
application,  because,  al&ough  with  my  small  know- 
le<u;e  of  the  case  I  ought  not  to  say  that  I  am  satis- 
fied, I  cannot  but  think  that  the  order  indorsed  on 
counsels*  brief  and  the  judgment  consented  to  is  a  good 
settlement  of  the  action.    However,  this  case  does,  in 
my  opinion,  fall  within  the  exception  mentioned  in 
what  must  now  be  treated,   as  far  as  the  Chancery 
Division  is  concerned,  as  being  the  leading  authority 
on  the  subject — ^viz.,  Harvey  v.  Croydon  Union  Rural 
Hanitary  AutJiority.     From  that  decision,  as  it  seems 
to  me,  the  decision  in  Matthews  v.  Munster  does  not 
depart   in    the    slightest    degree.      In    Maitheivs  v. 
Munster  what  the  court  had  to  consider  was  a  com- 
promise ent^ed  into  by  counsel  without  any  instruc- 
tions or  authority  other  than  such  as  may  be  implied 
in  the  employment  of  counsel.    The  judges  there  took 
care  to  poiut  out  that  the  counsel  <ud  not  act  on  ex- 
press instructions  as  to  a  compromise.     In  this  case, 
however,  it  is  obvious — whether  counsel  had  the  letter 
of  May  24  befoie  them  or  not— that  they  were  en- 
deavouring to  the  best  of  their  ability  to  give  effect 
to  the  intention  of  the  parties  to  compromise.    Know- 
ing that  the  parties  wisned  to  compromise,  and  having 
some  general  notions  on  the  subject,   counsel  en- 
deavoured to  put  them  into  the  best  form,  and  for 
my  own  part  I  thiiik  they  succeeded.     But  I  do  not 
think  it  possible  to  say  that  such  a  compromise  is 
necessarily  binding  on  the  part^  who  had  not  assented 
to  those  particular  terms.    I  think  that  in  that  way 
the  case  entirely  differs  from  Matthews  y,  Munster. 
Here  there  was,  I  think,  a  misunderstanding  as  to 


the  s««t«t*i«i  of  Hie  pnties.  and  so  I  must  allow  the 
witbdnwal  of  what,  though  called  a  consent,  was  in 
reality  a  cuMseut  given  under  a  misappreheiisioii, 
and,  thetelare,  in  law  no  consent  at  alL  • 

I  am  not  nati^L*^  thai  any  good  result  wiU  come 

of  this  apiairatiim    so  I  will  not  deal  with  the  costs 

bat  itiseifc  them  till  Uw  motion  is  disposed  of. 


On  the  action  coming  on  for  trial,  without  pleadings, 
on  July  16,  Kekewicfa,  J.,  granted  an  injumition  re- 
straining dpffl"^*»»t  from  using  the  word  *'  L«wi8  8, 
eitherSone  m  jointly  with  any  initial,  as  a  trade 
name  or  in  advertisements,  &c. 

So^udton,  Xorris,  AlJetis,  &  Chapman,  for  North, 
Kirk,  d:  ComOi,  liverpool;  Shaw,  Tremdlm,  & 
Kirkman,  for  Forshaw  d:  Parker,  Preston. 


a  B.  Div.  (Denman,  J.)  Nov.  4. 

Btaitlet  r.  Powell,  (o.) 
Trespass— Acddtntal  injury— Shooting— Negligence. 

In  the  absence  of  negligence  a  man  who  accidentaliy 
shoots  another  is  not  liable  in  an  action  of  trespass. 

This  was  an  action  for  damages  for  injuries  caused 
by  the  defendant's  shooting  the  plaintiff ,  and  was  iried 
at  Maidstone  before  Denman,  J.,  and  a  special  jury. 
The  &ctB  and  arguments  st^dentiy  appear  in  the 
judgment. 

Kemp,  Q.C.,  and  Payne,  for  the  plaintiff. 

Dickens  and  Willes  ChiUy,  for  the  defendant. 

Denicak,  J.— This  case  was  tried  before  me  and  a 
special  jury  at  the  last  Maidstone  Assizes.     In  ihe 
statement  of  claim  the  plaintiff  alleged  that  the  defend- 
ant had  negligently,  wrongfully,  and  unskilfully  fired 
and  wounded  the  plaintiff  in  the  eye,  and  *hat^ 
plaintiff  in  consequence  had  lost  his  sight  and  suffered 
other  damage.    The  defendant  denied  the  negligence 
alleged.     After  the  evidence  on  both  sides,  which  wa» 
corlicting,  had  been  heard,  I  left  the  three  following 
questions  to  the  jury :— 1.  Was  plaintiff  injured  by  a 
shot  from  defendant's  gun  ?    2.  Was  defendant  guilty 
of  negligence  in  firing  the  charge  to  which  that  shot 
belonged  as  he  did?    3.   Damages  (in  any  event). 
The  undisputed  facts  were  that  on  the  29th  of  Novem- 
ber, 1888,  the  defendant  and  several  others  were  out 
pheasant  shooting,  some  being  outside  and  others  in- 
side of  a  wood  which  the  beaters  were  then  beating  up. 
The  plaintiff  was  employed  by  one  Greenwood  (the 
owner  of  the  shooting,  and  who  was  one  of  the  party) 
to  carry  cartridges  and  any  game  that  might  be  shot 
Several  beaters  were  driving  the  game  along  a  planta- 
tion of  saplings  towards  an  open  drive.     The  plam^ 
stood  just  outside  a  gate  which  led  into  a  field  outode 
the  plantation  at  the  end  of  the  drive.     The  defendant 
was  walking  along  in  that  field  a  few  yards  from  the 
hedge  whidi  bounded  the  plantation.       As  he  waa 
going  forward  a  pheasant  rose  inside  the  plantation. 
The  defendant  fired  one  barrel  at  the    bird,    and, 
according  to  the  evidence  for  the  defendant,  struck  it 
with  his  first  shot. 

There  was  a  considerable  conflict  of  evidence  as  to 
details,  but  the  jury  must,  I  think,  be  taken  to  have 
adopted  the  version  of  the  facts  sworn  to  by  the  de- 
fendant's witnesses.  They  swore  that  the  bird,  when 
struck  by  the  first  shot,  began  to  lower  and  turn  back 
towards  the  beaters,  whereupon  the  defendant  fired 

(a.)  Reported  by  Cecil  Chapman,  Esq.,  Barrister-at- 
Jjaw. 


Vol  XXXIX.  [Nov. ».  1880.]  THE  WEEKLY  REPORTER. 


77 


High  Coitbt. 


Stanley  v.  Powell. 


High  Couet. 


his  second  barrel  and  killed  the  "bird,  but  that  a  shot 
glancing  from  the  bough  of  atn  oak  which  was  in  or  dose 
to  the  hedge,  and  striking  the  plaintiff,  must  have 
caused  the  injuxy  complained  of.  The  oak  in  question, 
according  to  the  defendant's  evidence,  was  partiy  be- 
tween the  defendant  and  the  bird  when  the  second 
shot  was  fired,  but  it  was  not  in  a  line  with  the  plain- 
tiff, but,  on  the  contrary,  so  much  out  of  that  line  that 
the  shot  must  have  been  diverted  to  a  considerable 
extent  from  the  direction  in  which  the  gun  must  have 
been  pointed  in  order  to  hit  the  plaintiff.  The  dis- 
tance between  the  plaintiff  and  the  defendant  in  a 
direct  line  when  the  second  barrel  was  fired  was  about 
thirty  3rards.  The  case  for  the  plaintiff  was  entirely 
different,  but  I  think  it  must  be  held  that  the  jury 
took  the  defendant's  account  of  the  matter,  for  they 
found  the  second  question  left  to  them  in  the  negative. 
Before  summing  up  the  case  to  the  jury  I  called  the 
attention  of  the  parties  to  the  doctrine  which  seemed 
to  have  berai  laid  down  in  some  old  cases,  that,  even  in 
the  absence  of  negligence,  an  action  of  trespass  might 
lie,  and  it  was  agreed  that  I  should  leave  the  question 
of  negligence  to  the  jury,  but  if  necessary  the  plead- 
ings were  to  be  deemed  xo  be  amended  so  as  to  raise 
any  case  or  defence  ux)on  the  facts,  with  liberty  to  the 
ooort  to  draw  inferences  of  fact,  and  that  the  damages 
should  be  assessed  contingently.  The  jury  assessed 
them  at  £100.  I  left  either  -party  to  move  the  court 
for  judgment,  but  it  was  afterwards  agreed  that  the 
case  should  be  argued  before  myself  on  further  con- 
sideration, and  that  I  should  give  judgment,  notwith- 
standing that  I  had  left  the  parties  to  move  the  court 
as  though  I  had  originally  reserved  it  for  further  con- 
sideration before  m^^f.  Having  heard  the  argu- 
ments, I  am  of  opinion  that  by  no  amendment  tiiat 
could  be  made,  consistentiy  with  the  finding  of  the 
jury,  cotdd  I  properly  give  judgment  for  the  plaintiff. 
It  was  contended  on  his  behalf  that  this  was  a  case 
in  which  an  action  for  trespass  would  have  lain  before 
the  Judicature  Acts,  and  this  contention  was  mainly 
founded  on  certain  dida  which,  until  considered  with 
reference  to  the  cases  in  which  they  were  uttered, 
seem  to  support  that  contention ;  but  no  decision  was 
cited,  nor  do  I  think  that  any  can  be  found,  going  so 
far  as  to  hold  that  if  A.  is  injured  by  a  shot  from  a 
gun  fired  at  a  bird  by  B.,  an  action  for  trespass  will 
ueoessarily  lie,  even  though  B.  is  proved  to  have  fired 
the  gun  without  negligence,  and  without  intending 
to  injure  the  plaintiff.  The  jury  having  found  that 
there  was  no  negligence  on  the  part  of  the  defendant, 
the  most  favourable  way  in  which  it  is  now  possible 
to  put  the  case  for  tiie  plaintiff  is  to  consider  the 
action  as  brought  for  a  trespass,  and  to  consider  that 
the  defendant  has  put  upon  the  record  a  defence 
denying  negligence  and  specifically  alleging  the  facts 
sworn  to  by  his  witnesses,  which  the  jury  must  be 
considered  to  have  found  proved,  and  then  to  consider 
vfaeOier  those  facts,  coupled  with  the  absence  of 
negligence  established  by  the  jury,  amount  to  an 
excuse  in  law. 

The  earliest  case  relied  upon  by  the  plaintiff  was  one 
in  the  Year-book  (21  Hen.  7,  p.  28a),  which  is  referred 
toby  Grose,  J.,  in  the  course  of  argument  in  Leame 
y.  Bray,  3  East,   593,  to  be  mentioned   presently, 
in  these  words: — "There  is  a  case  put  in  the  Year- 
hook  (21  Hen.  7,  p.  28a),  that  where  one  shot  an 
tirow  at  a  mark  which  glanced  from  it  and  struck 
SQo&er,  it  was  holden  to  be  a  trespass."    On  turning 
to  the  case  in  the  Year-book  it  appears  that  the 
psnage  in  question  was  a  mere  dictwn  of  Bede,  who 
wan  at  the  time  (1506)  either  a  judge  of  the  King's 
Bench  or  Court  of  the  Common  Fleas,  in  a  case  of  a 
^  different  kind  from  that  now  in  question,  and  it 
ady  amounts  to  a  statement  that  an  action  of  trespass 
'^y  lie  even  where  the  act  done  by  the  defendant  is 


unintentional.  The  words  relied  on  are,  *'  Mes  ou  on 
tire  a  les  buts  et  blesse  un  homme  coment  que  est 
incontre  sa  volont ;  il  sera  dit  im  trespasser  incontre  son 
entente.*'  But  in  that  very  passage  Bede  makes  ob- 
servations which  show  that  he  has  in  his  mind  cases 
in  which  that  which  woidd  be  primd  facie  a  trespass 
may  be  excused. 

The  next  case  in  order  of  date  relied  upon  for  the 
plaintiff  was  Weaver  v.  Ward,  decided  in  1617,  and 
reported  in  Hobart,  p.  134.  There  is  no  doubt  that 
that  case  contains  dicta  which  per  se  would  be  in 
favour  of  the  plaintiff,  but  it  also  contains  the  follow- 
ing summing  up  of  the  law  applicable  to  cases  of 
imintentional  injury  by  acts  wliich  are  primd  facie 
trespasses : — "  Therefore,  no  man  shall  be  excused  of 
a  trespass  except  it  may  be  judged  utterly  without 
his  fault,"  showing  clearly  that  there  may  be  such 
cases.  That  case,  after  all,  only  decided  that 
when  plaintiff  and  defendant  were  skirmishing  as 
soldiers  of  the  trainband,  and  the  .one  casualiter  et. 
per  inforiuniam  et  contra  voluntatem  suam  (which 
must  be  translated  accidentally  and  involuntarily) 
shot  the  other,  an  action  of  trespass  would  Ue 
unless  he  could  show  that  such  involuntary  and  acci- 
dental shooting  was  done  under  such  circumstances  as 
utterly  to  negative  negligence.  Such  cases  may  easily 
be  supposed  in  which  there  would  be  no  two  opinions 
about  the  matter,  but  other  cases  may — as  the  present 
case  did — ^involve  considerable  conflicts  of  evidence 
and  opinion  which  imtil  recently  a  jury  could  only 
dispose  of. 

The  case  of  Oibbom  v.  Pepper,  1  Lord  Baymond  38, 
decided  in  1695,  merely  decided  that  a  plea  showing 
that  an  accident  caused  by  a  nmaway  horse  was 
ineviteble  was  a  bad  plea  in  action  of  trespass — ^because 
if  inevitable  that  was  a  defence  under  the  general 
issue.  It  was  a  mere  decision  on  the  pleading,  and 
laid  down  nothing  as  regards  the  point  raised  in  the 
/>resent  case.  The  case  of  (Hhhons  v.  Pepper  is  also 
reported  in  4  Mod.  405,  and  the  concluding  words  of 
the  judgment,  which  show  clearly  the  ratio  decidendi  of 
that  case,  are  these : — ''  He  should  have  pleaded  the 
general  issue,  for  if  the  horse  ran  away  against  his  will 
he  would  have  been  found  not  guilty,  because  in  such  a 
case  it  cannot  be  said  with  any  colour  of  reason  to  be  a 
battery  in  the  rider. "  The  more  modem  cases  of  Wake- 
man  V.  Robinson,  1  Bing.  213,  and  Hall  v.  Feamley,  3 
Q.  B.  919,  lay  down  the  same  rule  as  regards  the 
pleading  point,  though  the  former  case  was  also  relied 
upon  as  an  authority  by  way  of  dictum  in  favour  of 
the  plaintiff,  and  the  latter  may  fairly  be  relied  upon 
by  the  defendant,  for  Wightman,  J.,  in  his  judgment 
explains  Wakeman  v.  Rohimon  thus : — "  The  act  of  the 
defendant — ^viz.,  driving  a  cart  at  the  very  edge  of  a 
narrow  pavement  on  which  the  plaintiff  was  walking 
so  as  to  knock  him  down — ^was  primd  fa^ie  unjustifi- 
able, and  required  an  excuse  to  be  shown.  When 
the  motion  was  first  made  I  had  in  my  recol- 
lection the  case  of  Wakeman  v.  Robinson,  It  was 
there  agreed  that  an  involuntary  act  might  be  a 
defence  on  the  general  issue.  The  decision,  indeed, 
turned  on  a  different  point,  but  the  general  proposition 
is  laid  down.  I  tlunk  the  omission  to  plead  the 
defence  has  deprived  the  defendant  of  the  benefit  of 
it  and  entitled  the  plaintiff  to  recover."  But  in  truth 
neither  case  decided  whether,  where  an  act  such  as 
discharging  a  gun  is  voluntary,  but  the  result 
injurious,  without  negligence,  an  action^  of  trespass 
can,  nevertheless,  be  supported  as  against  a  plea 
pleaded  and  proved,  which  the  jury  find  to  be  estab- 
lished to  the  effect  that  there  was  no  negligence  on  the 
part  of  the  defendant.  The  case  of  Underwood  v. 
Hewstm,  1  Strange,  596,  decided  in  1723,  was  relied  on 
for  the  plaintiff.  The  report  is  very  short: — "The 
defendant  was  oaoockmg  a  gun  and  the   plamtiff 
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standing  to  see  it,  it  went  off  and  wounded  bim,  and 
at  the  trial  it  was  held  that  the  plaintiff  might  main- 
tain trespass.  Strange  pro  de/endenie, ' '  The  marginal 
note  in  Nolan's  edition  of  1795 — ^not  neoesMuily 
Strangers  own  composition — is  this,  **  Trespass  lies  for 
an  accidental  hurt,"  and  in  that  edition  there  is  a 
reference  to  Buller's  N.P.  On  referring  to  BuUer 
(p.  16),  where  he  is  dealing  with  ITeaver  v.  TTanf,  he 
writes  as  follows : — '*  So  it  is  no  battery  if  one  soldier 
hurts  another  in  exercise ;  but  if  he  plead  it  he  must  set 
forth  the  circumstances  so  as  to  make  it  appear  to  the 
court  that  it  was  inevitable  and  that  he  committed  no 
negligence  to  give  occasion  to  the  hurt,  for  it  is  not 
enough  to  say  that  he  did  it  casualiter  et  per  infortu- 
niam  contra  imluntatem  swiniy  for  no  man  shall  be 
excused  of  a  trespass  unless  it  be  justified  entirely 
without  his  default — ^and  therefore  it  has  been  holden 
that  an  action  lay  where  the  plaintiff,  standing  by  to 
see  the  defendant  uncock  his  gun,  was  accidentally 
wounded." 

On  referring  back  to  Weaver  v.  Ward  I  can  find 
nothing  in  the  report  to  show  that  the  court  held  that 
in  order  to  constitute  a  defence  in  the  case  of  a 
trespass  it  is  necessary  to  show  that  the  act  was  in- 
evitable. If  inevitable,  it  would  seem  that  that  was 
a  defence  under  the  general  issue,  but  a  distinction  is 
drawn  between  an  act  which  is  inevitable  and  an  act 
which  is  excusable,  and  what  Weaver  v.  Ward  really 
lays  down  is  that  *'  no  man  shall  be  excused  of  a 
trespass  except  it  may  be  judged  utterly  without  his 
fault."  Day  v.  Edwards,  5  T.  R.  648,  in  1794,  merely 
decides  that  where  a  man  negligently  drives  a  cart 
against  the  plaintiff's  carriage,  the  injury  being  com- 
mitted by  the  immediate  act  complained  of,  the  remedy 
must  be  trespass,  and  not  case. 

But  the  case  on  which  most  reliance  was  placed  by 
plaintiff's  counsel  was  Leame  v.  Bray,  That  was  an 
action  of  trespass  in  which  the  plaintiff  complained 
that  the  defendant  with  force  and  arms  drove  and 
struck  a  chaise  which  he  was  driving  on  the  highway 
against  the  plaintiff's  curricle,  which  plaintiff's  ser- 
vant was  driving,  and  by  means  thereof  the  servant 
was  thrown  out  and  the  horses  ran  away,  and  the 
plaintiff,  who  jimiped  off  to  save  his  life,  was  injured. 
The  facts  stated  in  the  report  include  a  statement  that 
'*  the  accident  happened  owing  to  the  defendant,  on  a 
dark  night,  driving  his  carriage  on  the  wrong  side  of 
the  road,  and  the  parties  not  being  able  to  see  each 
other,  and  that  if  the  defendant  hsA  kept  his  right 
side  tiiere  was  ample  room  for  the  carriages  to  have 
passed  without  injury."  The  report  goes  on  to 
state : — **  But  it  did  not  appear  that  blame  was  im- 
putable to  the  defendant  in  any  other  respect  as  to 
the  manner  of  his  driving.  It  was,  therefore, 
objected  for  the  defendant  that,  the  injury  having 
happened  from  negligence  and  not  vnlfully,  the 
proper  remedy  was  by  an  action  in  the  case  and  not 
of  trespass  vi  et  armis,  and  the  plaintiff  was  thereupon 
nonsuited." 

On  the  argument  of  the  rule  to  set  aside  the  non- 
suit, the  whole  discussion  turned  upon  the  question 
whether  the  injury  was  **  immediate  from  the  defend- 
ant's act  or  consequential  only  from  it,"  and  in  the 
result  the  nonsuit  was  set  aside.  But  it  clearly 
appears  from  the  report  that  there  was  evidence  upon 
wMch  the  jury  might  find  negligence,  and,  indeed, 
the  defendant's  counsel  assume  it  in  the  very  objec- 
tion which  prevailed  with  Lord  EUenborough  when 
he  nonsuited  the  plaintiff.  There  is  nothing  in  any 
of  the  judgments  to  show  that  if  in  that  case  a  plea 
had  been  pleaded  denying  any  negligence,  and  the 
jury  had  found  that  the  defen<lant  was  not  guilty  of 
any  negligence,  but  (for  instance)  that  the  accident 
happened  wholly  through  the  darkness  of  the  night 
renoering  it  impossible  to  distinguiih  one  side  of  the 


road  from  the  other,  and  without  negligence  on  either 
parf^,  the  court  would  have  held  that  the  defendant 
would  have  been  liable  either  in  trespass  or  in  case. 

All  the  cases  to  which  I  have  referred  were  before 
the  Court  of  Exchequer  in  1875  in  the  case  of  Hoimes  ?. 
Mather.  23  W.  K.  861,  L.  K.  10  Ex.  261,  and  Bramwdi, 
B. ,  in  giving  judgment  in  that  case,  dealt  with  them 
thus  : — *'  As  to  the  cases  cited,  most  of  them  are  really 
decisions  on  the  form  of  action,  whether  case  or  tres- 
pass. The  result  of  them  is  this,  and  it  is  intelligible 
enough.  If  the  act  that  does  an  injury  is  an  act 
of  force  I'l  et  armis  trespass  is  the  propa:  remedy  (if 
there  is  any  remedy)  where  the  act  is  wrongful  either 
as  being  wflful  or  as  being  the  result  of  neghgence. 
Where  the  act  is  not  wrongful  for  either  of  these 
reasons  no  action  is  maintainable,  though  trespass 
would  be  the  proper  form  of  action  if  it  were  wrong- 
ful ;  that  is  the  Aect  of  the  decisions."  This  view  of 
the  older  authorities  is  in  accordance  with  a  passage 
cited  by  Mr,  Dickens  from  Bacon's  **  Abridgement- 
Trespass"  (p.  706),  with  a  marginal  reference  to 
Weavers,  TTarrf,  where  the  word  "inevitable"  does 
not  find  a  place.  "If  the  circumstance  which  is 
specially  pleaded  in  an  action  of  trespass  does  not 
make  the  act  complained  of  lawful  (by  whidi  I 
understand  justifiable  even  if  purposely  done  to  the 
extent  of  purposely  inflicting  tne  injury,  as,  for 
instance,  in  a  case  of  self-defence),  and  only  makes  it 
excusable,  it  is  proper  to  plead  this  in  excuse,  and  it 
is  in  this  case  necessary  for  the  defendant  to  show 
not  only  that  the  act  complained  of  was  accidental, 
but  likewise  that  it  was  not  owing  to  neg^lect  or  want 
of  due  caution." 

In  the  present  case  the  plaintiff  sued  in  respect 
of  an  injury  owing  to  defendant's  negligence,  and 
there  was  no  pretence  for  saying  that  it  was  intentional 
so  far  as  any  injury  to  the  plaintiff  was  concerned. 
It  was  argued,  nevertheless,  inasmuch  as  the  plain- 
tiff was  injured  by  a  shot  from  the  defendant's  gun, 
that  was  an  injury  owing  to  an  act  of  force  committed 
by  the  defendant,  and  therefore  an  action  would  lie. 
I  am  of  opinion  that  this  is  not  so,  and  that  to  any 
statement  of  claim  which  the  plaintiff  could  suggest 
the  defendant  must  succeed,  if  the  defendant  pleaded 
the  facts  sworn  to  by  the  witnesses  for  the  defendant 
in  this  case,  and  the  jury  believing  those  facts,  as 
they  must  be  taken  by  me  to  have  done,  as  regards 
negligence.  In  other  words,  I  am  of  opinion  that, 
if  the  case  is  rec^urded  as  an  action  on  the  case  for  an 
injury  by  negugence,  the  plaintiff  has  failed  to 
establish  that  which  is  the  very  gist  of  such  an  action. 
If,  on  the  other  hand,  it  is  turned  into  an  action  of 
trespass,  and  tiie  defendant  is  (as  he  must  be)  supposed 
to  have  pleaded  the  plea  denying  n^ligence  and 
establishing  that  the  injury  was  accidental  in  the 
sense  above  explained,  the  verdict  of  the  jury  was 
equally  fatal  to  the  action.  I  am,  therefore,  of 
opinion  that  I  am  bound  to  give  judgment  for  the 
defendant. 

Solicitor  for  the  plaintiff,  Fawssett, 

Solicitors  for  the  defendant,   Smith,    Stenning,  Jt 
Croft, 
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Fenton  V,  Blythb. 
CoixABD  (Claimant),  (a.) 

BtV  of  mU — Begistration — Nbn^re-regisiration — Avoid- 
ance ab  ixdUo^BiUs  of  Sale  Act,  1878  (41  it  42 
Vid.  c.  41),  8.  n— Bills  of  Sals  Act,  1882  (45  c&  46 
Vict,  c.  43),  M.  3,  8. 

A  bill  of  sale,  duly  registered,  had  been  granted  in 
1884.  It  was  not,  however,  re-registered  within  five 
years  as  required  by  section  11  of  the  Bills  of  SaJe  Act, 
1878. 

Held,  thcd,  having  regard  to  sections  3  and  8  of  the 
Bills  of  Sale  Act,  1882,  the  effect  of  non-re-registration 
was  to  render  the  bill  of  sale  void  as  between  the  parties 
to  it,  and  not  merely  void  as  against  the  persons 
enumerated  in  section  11  of  the  Act  of  1878. 

Appeal  from  his  Honour  Judge  Eddis,  sitting  at 
Clerkenwell  County  Court. 

This  was  an  interpleader  issue  arising  out  of  the 
following  facts : — ^The  claimant  Collard  had  advanced 
money  to  the  defendant  on  the  security  of  two  bills  of 
sale  having  reference  to  the  same  goods,  but  at  differ- 
ent lames  and  in  different  places.  The  first  bill  of 
sale  had  been  executed  on  the  27th  of  September, 
1884,  and  had  been  duly  registered  within  seven  days, 
but  the  defendant  had  lailecl  to  renew  the  registration 
of  it  at  the  expiration  of  the  five  years  as  required  by 
section  11  of  the  Bills  of  Sale  Act,  1878.  The  same 
parties  subsequently  executed  a  second  bill  of  sale 
upon  the  same  security.  Upon  a  seizure  by  the 
iheriff  at  the  instance  of  the  plaintiff,  an  execution 
creditor,  and  at  the  hearing  of  i^e  issue  as  remitted  to 
the  county  court,  it  was  contended,  on  behalf  of 
plaintiff,  ti^t  the  second  bill  of  sale  was  void  on  the 
ground  that  the  grantor  was  not  *^  the  true  owner" 
of  the  goods  as  required  by  section  5  of  the 
Amendment  Act,  1882,  since  he  had  previously  parted 
with  the  property  in  the  goods  under  the  first 
bill  of  sale;  that  the  first  bill  of  sale,  although  not 
re-registered,  remained  in  force  as  between  the  grantor 
and  grantee,  but  that,  it  being  void  as  against 
strangers  for  want  of  such  re-registration,  the  execu- 
tion creditor  was  entitled  to  seize  the  goods.  It  was 
also  contended,  on  behalf  of  the  plaintiff,  that,  if  the 
first  hOl  was  void,  the  consideration  in  the  second  bill 
was  not  truly  stated,  and  that  it  was,  consequently, 
also  void.  The  judge  decided  against  the  plaintiff  on 
the  second  ground. 

W.  J,  Noble,  for  the  execution  creditor. — ^The  decision 
of  the  Judge  amounts  to  a  judgment  in  favour  of  the 
plaintift,  since  his  finding  that  the  consideration  was 
tmlv  stated  in  the  second  bill  becomes  immaterial  if 
be  has  found  that  the  first  bill  was  in  existence  as 
between  the  parties.  In  that  case  the  goods  were  not 
tbe  property  of  the  grantor  at  the  time  of  the  second 
Ul,  and  as  regards  the  first  bill  it  is  void  as  against 
tbe  execution  creditor  for  want  of  re-registration. 

Edward  Pollock,  for  the  claimant. — By  section  11  of 
^  principal  Act,  1878,  *'  the  registration  of  a  bill  of 
■ale  most  be  renewed  once  at  least  everyfive  years ;  and 
if  a  period  of  &ve  years  elapses  from  the  registration 
or  renewed  registration  without  renewal  .  .  .  the 
registration  shall  be  void.**  If  not  so  renewed  the  bill 
^  ttle  becomes  void.  The  principal  Act  must,  by 
Kction  3  of  the  Amendment  Act,  1882,  be  read  with 
tbe  Amendment  Act,  and  though  by  that  section  it  is 
wt  to  apply  to  a  bill  of  sale  duly  registered  before 
t^  commencement  of  the  latter  Act,  yet  here  the  &rst 

(o.)  Beported  by  Sfenobr  L.  Hollaio),  Esq.,  Bar- 
rister-at-Law. 


bill  of  sale  was  registered  subsequent  to  the  latter 
Act.  It  is  void  for  want  of  renewal  of  registration. 
Therefore  the  second  bill  is  good,  and  the  judge  has 
found  in  the  claimant's  favour  upon  that  ground. 

Noble,  in  reply. — ^The  first  bill  of  sale  was  **  duly 
attested  and  registered  under  the  principal  Act  within 
seven  clear  days  after  the  execution  thereof,"  as 
required  by  section  8  of  the  Amendment  Act,  1882. 
No  other  section  in  the  latter  Act  affects  it.  Section 
1 1  of  the  principal  Act  simply  enacts  that  the  regis- 
tration, not  the  bill  itself,  shall  be  void  if  not  re- ' 
newed.  The  bill  remains  a  valid  security  between  the 
parties,  and  is  only  void  against  strangers.  It  is 
void,  therefore,  against  the  present  execution  creditor, 
but  he  is  entitled  to  argue  that  it  is  a  good  and  exist- 
ing security  as  between  the  parties  to  it,  and  for  that 
very  reason  it  invalidates  the  second  bill  of  sale 
between  the  same  parties  on  the  same  security. 

Lord  CoLERiDOE,  C.J. — The  point  taken  is  an 
ingenious  one,  and  for  a  time  I  was  myself  beguiled 
by  its  ingenuity  under  the  impression  that  the  first 
bm  of  scde  had  been  registered  under  the  principal 
Act  previous  to  the  Amendment  Act.  But  that  is  not 
so.  Now  the  two  Acts  are  expressly  stated  in  section 
3  of  the  latter  Act  to  be  treated  as  one  Act  so  far  as  is 
consistent  with  their  tenor.  The  Amendment  Act  is 
to  be  read  into  the  principal  Act,  and  in  that  process 
may  absorb  one  or  other  of  what  would  otherwise  bo 
distinct  provisions  of  the  earlier  Act.  Under  the 
principal  Act  the  bill  of  sale  was  to  be  registered 
within  seven  clear  days  of  its  execution,  omerwise 
it  was  void  as  against  certain  persons,  though  not  as 
between  the  parties  executing  it.  Then  comes  section 
11  of  that  Act,  which  requires  re-registration,  or  the 
same  .consequences,  as  from  absence  of  registration 
originally,  must  ensue.  This  bill  in  question,  however, 
was  made  subsequent  to  the  Amendment  Act  of  1882. 
In  a  sense  it  was  registered  under  the  principal  Act  of 
1878,  because  section  8  of  the  Amendment  Act  so 
enacts,  but  then  section  3  of  the  latter  Act  enacts  that 
this  Act  *^  is,  so  far  as  is  consistent  with  the  tenor 
thereof,  to  be  construed  with  the  principal  Act."  By 
this  latter  Act  it  is  provided  that  bills  of  sale  are  to 
be  void  as  against  everybody  if  not.  registered,  and 
just  as  non-registration  makes  a  bill  of  sale  void 
under  tiiis  Amendment  Act,  so  does  non-re-registra- 
tion. The  Acts  are  not  to  be  construed  togetJier  so 
much  as  to  be  read  together,  one  into  the  other. 
Under  the  principal  Act  the  bill  has  to  be  registered 
within  seven  days,  and  if  kept  back  for  five  years  to 
be  re-registered ;  under  the  Amendment  Act  a  bill  is 
made  void  as  against  everybody  if  non-registered,  and 
must,  therefore,  be  void  if  non-re-registered.  I 
think  the  judge  was  right,  and  this  appeal  must  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  Assimie 
that  the  Amendment  Act  of  1882  was  not  in  existence, 
then  it  is  perfectly  dear  that  the  effect  of  absence  of 
re-re^tration  imder  section  11  of  the  principal  Act 
of  18v8  is  simply  to  put  parties  back  into  the  same 
position  as  they  would  be  under  that  Act  if  the  bill 
had  not  originally  been  registered ;  that  is  to  sav,  the 
bill  would  be  void  only  as  against  strangers,  but  a 
good  security  as  between  the  parties.  Then  comes 
the  Amendment  Act,  1882,  enacted  with  the  express 
purpose  of  sweeping  away  all  these  distinctions  and 
making  bills  of  rale  absolutely  void  as  against  every- 
body if  not  registered.  If  a  bill  of  sale  be  not  then 
re-registered  it  must  be  treated  just  as  if  it  had  never 
been  registered,  with  the  effect  that  it  is  void  as 
against  everybody  under  the  provisions  of  the  Amend- 
ment Act.  A  bill  of  sale  mfule  after  that  Act  must 
be  either  good  altogether  or  bad  altogether  imder  the 
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pffOvuHHM  of  that  Act  mleaB  joa  can  brin^  the  biD 
altogether  under  the  earlier  Act,  bat  yoa  cannot  use 
different  seetiona  of  the  different  Acts  to  bolster  op  a 
bill  of  sale  in  one  respect,  whilst  it  is  deficient  andrr 
another. 

Appeal  dismissed. 

8olicitorB  for  the  appellant,  Geare,  Son,  dr  PenM,  for 
Fairbum,  Bheffidd. 

.Solicitor  for  the  rtssiwndent.  IT.  Burrh^ll. 


Prob.  Div.  &  Adm.  Div. 
Probate. 


May  20,  1890. 


In  the  OffdU  ftf  MaBT  HoRXBUCKLE.  (a.) 

PrfAKiie — MarriM  icoman — Will  of  real  estate — Erercise 
€ff  ptnuer  of  ajtjMnntment  and  devise — Appointfwnt  of 
i'xeruUtrs — Ritfht  U*  jirobate — Existing  grant  of  ad- 
mi  nistratum. 

A  married  icf/man,  having  a  potaer  of  appoirdmtnt 
otrer,  and  being  absolutely  erUitled  to,  real  edate  subf^ 
to  the,  exercise  of  sneh  pffwer,  by  her  will  appointed  and 
devined  the  same,  and  appointed  executors.  She  had  no 
jtersffnal  estate,  and  her  ivill  did  not  purport  to  dispose  of 
any.  Her  husband  obtained  a  grant  of  administration 
to  her  estate,  on  the  ground  that  she  had  died  intestate, 
excejd  as  to  realty.  One  of  the  devisees  under  the  will 
apjjlied  for  probate,  the  executors  other  than  the  husband 
haning  renounced  or  died. 

Held,  that  the  devisee  was  eiditle*l  to  the  gntnt,  but  that 
the  court  could  not  make  a  gratd  to  him  until  the  exist- 
^^  grant  to  the  husband  was  revoked. 

Motion  for  a  grant  of  administration  with  the  will 
annexed  of  the  estate  of  Mary  Hombudde,  deoeEwed, 
to  one  of  the  devisees  under  tiie  will. 

By  deed  executed  December  23,  1863,  Mary  Horn- 
buckle  was  seised  of  and  entitled  to  certain  real  estate 
with  a  power  of  appointment  to  the  use  of  such  per- 
sons as  she  might  appoint,  and  in  default  of  appoint- 
ment **  to  the  sole  use  and  benefit  of  the  said  Mary 
Hombuckle,  her  heirs  and  assigns,  and  for  her  own 
use  and  benefit,'  free  from  any  control  of  her  hus- 
band." 

By  her  will,  dated  December  24,  1863,  she  devised 
thin  estate  to  her  husband  and  children,  and  purported 
to  act  not  only  in  pursuance  of  the  power  of  appoint- 
ment before  refeired  to,  but  in  pursuance  of  all 
powers  enabling  her  so  to  do ;  and  she  appointed  three 
executors,  Francis  Hombuclde,  her  husband,  and  two 
others,  one  of  whom  renounced,  and  the  other  died. 
The  will  did  not  dispose  of  any  personal  property, 
and  the  deceased  had  none.  She  died  in  March,  1864, 
and  in  July,  1864,  a  grant  of  administration  was 
made  to  fVancis  Hombuckle,  her  husband,  on  the 
ground  that  she  had  died  intestate,  except  as  to 
realty. 

K,  Ford,  in  support  of  the  application. — ^Inasmuch 
as  the  testatrix  was  possessed  of  the  real  property 
absolutely,  she  was  in  the  position  of  9k  f  erne  sole,  and  a 
will  made  by  a  man  or  /me  sole  disposing  of  realty 
only,  has  been  held  entitled  to  probate  if  it 
contains  an  appointment  of  executors :  In  the  Goods 
of  Jordan,  16  W.  K.  407,  L.  E.  1  P.  &  D.  655.  The 
case  of  O'Divyer  v.  Geare,  1  S.  &  T.  465,  8  W.  E.  Prob. 
Dig.  7,  is  distinguishable,  as  there  the  testatrix  had 
only  a  power  of  appointment.  See  also  Brownrigg  v. 
Pike,  30  W.  E.  567,  7  P.  D.  61.  If  the  existing  grant 
to  the  husband  is  considered  an  objection,  this  motion 

(a.)  Eeported  by  J.  Geka&d  Laino,  Esq.,  Barrister- 
at-Law. 


should  stand  over  in  order  that  an  application  may  be 
made  to  revoke  such  grant. 

S*arW,  for  F.  Hiombadde,  referred  to  In  the  Goods  of 
Jane  Barden,  L.  K,  1  P.  &  D.  325, 15  W.  R.  Prob.  Dig. 
1 9.  The  testatrix  ought  to  have  exercised  the  power  of 
appointment  to  faersdf  in  order  to  being  tiiiis  case 
within  lu  the  GofAs  *tf  Jordan,  Moreover,  there 
cannot  be  two  grants,  the  oomt  has  made  one  to  the 
husband  already,  and  that  grant  cannot  be  revoked 
on  motion,  it  most  be  by  action. 

Btttt,  J. — ^I  do  not  see  that  anirthing  will  be  gained 
by  allowing  this  motion  to  stand  over,  although  the 
cases  show  that  idiere  a  man  or  feme  sole  dies  devisiDg 
by  will  real  property  only,  but  appointing  an  executor, 
that  executor  is  entitled  to  have  the  wfll  proved ;  that 
would  have  no  application  in  the  case  of  a  married 
woman  merely  appointing  under  a  power  given  by 
deed.  But  inthis  case  the  testatrix  not  only  had  such 
power,  but  also  a  vested  interest  in  the  real  property 
apart  from  that  power,  and  she  really  exercised,  not 
only  what  rights  she  had  under  the  power,  but  the 
rights  she  had  bejrond  it.  She  was,  therefore,  qua 
this  property  in  the  position  of  a  feme  sole.  But  for 
one  circumstance  I  should,  tlierefore,  be  prepared,  on 
the  authority  of  the  cases  cited,  and  espeoalfy  baring 
regard  to  the  decision  of  Hannen,  P.,  in  In  the  Goods 
of  rom/i/won,  30  W.  B,  61,  6  P.  D.  209,  vrtiere  he 
points  out  the  real  principle  on  which  the  court  should 
act,  to  hold  the  apj^cant  entitled  to  probate  of  this 
wilL  But  there  is  this  difficulty,  that  administratum 
of  this  estate  has  already  been  granted  to  the  husband. 
Under  the  dreumstances  it  appears  to  me  impossible 
to  make  a  grant  to  anyone  else  while  that  grant 
remains  unrevoked.  The  application  must  be  re- 
fused. 

Grant  refused. 

Solicitors  for  the  applicant,  Pitman  d:  Sons. 

Solicitors  for  F.  Hombuckle,  Dangerfield  cC-  Blyihe. 


"The  Stakesby."  (a.) 

Shipping — Damage — Regulations  for  Preventing   Colli' 
sions  at  Sea,  art,  11 — Fixed  stem  light. 

Article  11  of  the  Regulations  for  Preventing  CoUisioM 
at  Sea  provides  that  **aship  which  is  being  overtaken  by 
another  shall  show  from  her  stern  to  such  last-mentioned 
ship  a  white  light  or  a  flare-up  light**  This  article  is 
not  necessarily  infringed  where  it  is  proved,  in  an  action 
of  damage,  that  a  vessel  required  to  show  a  white  stern 
light  under  its  provisions  has  shown  from  her  stem  to  a 
vessel  overtaking  Tier  a  fixed  tohite  light. 

This  was  an  action  of  damage  brought  by  the 
owners  of  the  barque  Dilhhur,  of  1,280  tons,  against 
the  screw  steamer  Stakesby  and  her  freight  to  recover 
the  damage  sustained  by  The  Dilhhur  on  the  ni^ht  of 
the  2nd  of  March,  1889,  when  that  vessel  was  in  the 
North  Sea  in  tow  of  tiie  steamtug  Cruiser,  and  was 
run  into  and  damaged  by  The  Stakesby, 

The  action  was  now  heard  before  the  President  and 
two  of  the  Elder  Brethren  of  the  Trinity  House. 

Barnes,  Q,C,,  and  Raikes,  for  the  plaintiffs. 

Sir  W,  Phillimore  and  Aspinall,  for  the  defendants. 

The  following  cases  were  cited:  —  The  Palinurus, 

(a.)  Reported  by  C.  F.  Jsmmbtt,  Esq.,  Barrister-at- 
Law. 
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COITBT  OF  ApPEAI., 


36  W.  R.  768,  13  P.  D.  14 ;  The  Imbro,  37  W.  R.  559, 
14  P.  D.  73. 

It  appeared  from  the  evidence  that  at  the  time  of 
the  oollision  a  white  light  was  fixed  at  the  stem  of 
The  IHlhhur  in  such  a  position  that  it  would  be 
Tisible  to  vessels  having  a  good  look  out  and  over- 
taking The  IHlhhur  from  astern  within  the  area  over 
which  her  side  lights  were  not  visible ;  and  that  when 
risk  of  collision  was  involved  The  Dilhhur  was  "being 
overtaken"  by  The  Stakesby  within  the  meaning  of 
article  II  of  the  Regulations  for  Preventing  Collisions 
at  Sea,  which  artide  provides  that  "a  ship  which  is 
being  overtaken  by  another  shall  show  from  her  stem 
to  such  last-mentioned  ship  a  white  light  or  a  flare- 
up  light." 

On  the  question  whether  The  Dilhhur,  having  car- 
ried a  fixed  stem-light,  infringed  the  11th  article  of 
the  Regulations  for  Preventing  Collisions  at  Sea,  and 
was  consequently  to  be  deemed  to  be  in  fault  for  the 
collision,  imder  the  17th  section  of  the  Merchant 
Shipping  Act,  1873  (36  &  37  Vict.  c.  85),  the  President 
delivered  the  following  judgment : — 

Hanxen,  p. — ^A  question  has  been  raised  whether 
there  has  been  an  infringement  of  article  II  of  the 
Regulations  for  Preventing  Collisions  at  Sea  on  the 
part  of  The  Dilhhur. 

I  observe  that  Butt,  J.,  in  his  judgment  in  The 
Imbro  refers  to  my  decision  in  TJie  Paliuurus,  but, 
from  my  recollection  of  that  case,  I  do  not  think  I 
had  this  point  present  to  my  mind,  and  I  do  not 
think  I  have  given  any  decision  upon  it.  Two  things 
occur  to  me.  First,  ULat  it  cannot  be  that  the  mere 
fixing,  of  the  white  light  spoken  of  in  article  11 
of  tne  Regulations  for  Preventing  Collisions  at 
Sea  is  an  infringement  of  the  rule,  because  that 
would  lead  to  this  result,  that  the  rule  could 
only  be  complied  with  by  a  waving  of  the 
Hght ;  bat  there  is  nothing  in  it  pointmg  to  anything 
of  that  sort.  The  question  one  has  to  consider  is, 
whether  or  not,  in  the  state  of  navigation  in  the 
place  where  the  collision  occurred,  it  was  proper  that 
there  should  be  a  permanent  light  exhibited  to  over- 
taking vessels.  It  appears  that  there  were  a  number 
of  vessels  about,  and  I  am  advised  by  the  Trinity 
masters  that  it  was  not  improper  to  have  a  permanent 
Stan  light  on  this  vessel  to  be  a  guide  to  the  vessels 
which  were  passing.  It  has  also  to  be  remembered 
that  several  vessels  had  previously  passed,  which 
would  also  need  the  assistance  of  a  stem  light.  This 
opimon  is  in  accord  with  my  view.  I  am,  therefore, 
01  opinion  that  there  has  not  been  in  this  case  an  in* 
fringement  of  the  article  I  have  referred  to.  I  should 
be  inclined  to  construe  this  article  thus :  That  the  flash- 
ing of  a  light,  which  is  a  thing  done  on  a  sudden, 
is  sufficient ;  but  not,  therefore,  that  the  exhibition 
of  a  fixed  light  is  an  infringement  of  the  article* 
The  circumstances  here  justified  something  more  than 
^  mere  flashing  of  a  light.  I  shotdd  alM>  add  that 
there  was  sodh  a  bad  look  out  on  The  Stakesby  that  it 
was  not  the  difference  between  a  flashing  and  a  flxed 
light  which  conduced  to  the  collision.  If  there  had 
h^  a  good  look  on  The  Stakesby  the  stem  light  and 

the  tog's  light  would  have  been  seen  sooner  thui  they 

were.    I  therefore  pronounce  The  Stakesby  alone  to 

hhune. 

SoHcitoTs  for  the  plaintiffs,  Farhw  &  Jackson, 
SolicitorB  for  the  defendants,  Thomas  Cooper  d:  Co 


Otourt  Of  ^ppeaL 

IVom  Chan.  Div.  Nov.  5,  6,^20^ 

Taylor  v.  Russell,  (a.) 
Mortgage — Priority —  Tacking, 

A  subsequent  mortgagee,  ivlio,  at  the  time  he  advanced 
his  money,  had  no  notice  of  any  prior  equitahle  mortgage^ 
can,  by  getting  iji  the  legal  estate,  even  after  iwtice  of  the 
existence  of  a  prior  equitahle  mortgage,  thereby  protect 
himself  against  any  claim  for  priority  on  the  part  of 
such  prior  equitahle  mortgagee,  provided  that  the  legal 
estate  has  been  obtained  without  the  violation  of  any  trust 
or  equity  in  regard  to  the  prior  equitable  mortgagee 
against  whom  the  legal  estate  is  set  up.  The  fact  that  the 
conveyance  of  the  legal  estate  constituted  a  breach  of  trust 
as  against  some  third  person  does  not  prevent  the  holder 
of  the  legal  estate  getting  the  benefit  of  its  protection  in  an 
action  for  a  declaration  of  priority  brought  against  him 
by  the  prior  equitahle  mortgagee, 

Haipham  v.  Shacklock,  30  W.  It.  49,  19  Ch.  D.  207, 
explained  and  distinguished. 

Decision  of  Keay,  J.  {reported  38  W,  R,  663),  reversed^ 

Appeal  from  the  decision  of  Kay,  J.,  reported  38 
yf.  R.  663. 

The  facts  of  the  case  as  stated  in  the  judgment  of 
the  Court  of  Appeal  are  as  follows : — In  l^e  year  1862 
certain  Lmd  was,  under  the  wiU  of  one  Robert  Surtees, 
limited  to  legal  uses  in  strict  settlement,  imder  which 
Robert  L.  Surtees  and  Henry  Edward  Surtees  were 
successively  tenants  for  life.  The  testator  had  con- 
feired  on  his  trustees,  Maude  and  WOkinson,  powers 
of  sale  and  mortgaging,  and  of  revokinp^  and  appoint- 
ing uses  to  carry  any  sale  or  mortgage  mto  effect.  In 
1862  Messrs.  Maude  and  Willdnson  mortgaged  certain 
Ismds  to  Sir  Francis  D.  Legard  to  secure  £9,000. 
These  lands  included  the  property  iu  questioii, 
together  with  much  other  property;  and  by  some 
acddeoit  the  deeds  of  the  property  iu  question 
remained  in  the  custody  of  the  Surtees  trustees.  It 
appears  that  the  fact  that  the  land  in  question  was 
induded  in  this  mortgage  was  entirelv  forgotten,  and 
accordingly,  by  a  deed  of  the  30th  of  January,  1883, 
Wilkinson,  the  surviving  trustee  of  the  Surtees  will» 
together  with  Henry  Edward  Surtees,  the  tenant  for 
life,  conveyed  the  lajid  in  question  to  one  Toward  for 
valuable  consideration,  and  Wilkinson  covenanted  in 
the  usual  terms  that  he  had  done  no  act  whereby  the 
land  was  incumbered  except  by  a  lease  mentioned  in 
the  conveyance.  On  completion  Toward  received  the 
title  deeds  of  the  land  in  question.  Toward,  having 
procured  this  conveyance,  set  himself  to  concoct  a 
forged  deed  purporting  to  convey  the  same  land  to 
himself,  in  oider  to  enable  him  to  effect  two  separate 
mortgages  of  it,  one  under  the  genuine  and  one  under 
the  for^d  title;  aooordingly  he  produced  a  document 
which  bore  date  November  3,  1882,  and  purporting  to 
be  made  between  Mr.  Smithson  and  tne  defendant 
Russell,  as  trustees  of  the  will  of  one  Samuel  Smith- 
son,  Mr.  Smithson  as  tenant  for  life  under  that  will, 
and  Toward  himself.  It  recited  a  title  under  the  will 
of  Sndthson,  and  it  purported  to  convey  the  land  in 
question  for  valuaUe  consideration*  The  parties 
named  in  this  forgery  were  real  persons.  There  had 
been  a  Samuel  Smithson,  a  testator  who  was  seised  of 
an  estate  near  the  land  in  question.  Smithson  and 
Russdl  were  the  trustees  of  that  will,  and  Smithson 
was  the  tenant  for  life  under  it,  Anned  with  this 
forved  instrument,  Toward  obtained  £2,500  from  the 
plamtiffiB  on  the  security  of  a  mortgage  of  February 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at* 
Law. 


82 


THE  WEEKLY  REPORTER.   [D«.e.i»o.]   Vol.  XXXIX. 


.CoTTET  OF  Appeal. 


TaYLOB  v.  BU8SELU 


CouBT  OP  Appeal   • 


15,  1883,  by  which  Toward,  deducing  title  from 
Smithson's  trostees,  conveyed  the  land  to  the  ]plain- 
tifEs ;  at  the  same  time  he  deposited  with  the  plamttffis 
the  forced  deed  of  November  3,  1882.  In  this  way 
the  plamtiffs  became  possessed  of  a  gOod  equitable 
estate  under  Toward.  Subsequently  Toward  borrowed 
money  from  a  bank  on  a  mortgage  of  the  same  land, 
deducing  the  true  title.  The  subsisting  inciuubrance 
was,  on  October  20,  1887,  paid  off  by  the  defendant 
Bussell,  and  Toward  thereupon  executed  to  him  a 
mortgage  deducing  the  true  title,  and  deposited  with 
him  Uie  genuine  title  deed  of  January  30,  1883.  In 
the  year  1888  Toward  absconded,  and,  his  misdeeds 
coming  to  light,  the  defendant  applied  to  Colonel 
Buncombe  and  Mr.  Gayley,  the  trustees  of  Sir  Francis 
Legard*s  will,  in  whom  was  then  vested  the  mortgage 
of  1862,  to  convey  to  him  the  legal  estate  in  the  land 
in  question,  and  an  arrangement  was  come  to  between 
'  the  Legard  trustees,  Mr.  WilMnson  and  Mr.  Jennings, 
then  the  Surtees  trustees,  and  the  defendant,  to  Sie 
effect  that  the  Legard  trustees,  who  were  satisfied  of 
the  sufficiency  of  the  other  mortgaged  property  to 
,  answer  their  claim,  should  convey  the  legal  estate  in 
the  land  in  question  to  the  Surtees  trustees  upon  the 
.express  condition  that  the  Surtees  trustees  would 
immediately  thereafter  convey  the  same  to  the  defend- 
ant Russell.  This  arrangement  was  carried  into  effect 
by  two  deeds,  the  first,  dated  November  21,  1888,  by 
which  the  Legard  trustees  conveyed  the  land  in 
question  unto  and  to  the  use  of  Wilkinson  and 
Jennings  in  fee  simple  to  the  uses  upon  the  trusts  and 
subject  to  the  powers  of  the  Surtees  will,  the  tenant 
for  life  under  the  Surtees  will  being  a  parinr  to  this 
deed ;  the  second,  dated  November,  26, 1888,  by  which 
Wilkinson  and  Jennings  conveyed  the  land  to  the 
defendant  Bussell,  who  thus  at  last  acquired  the  legal 
estate  which  had  hitherto  been  outstanding. 

The  plaintiffs  having  brought  this  action  to  realize 
their  mortgage  security,  and  the  property  in  question 
not  being  sufficient  to  satisfy  both  the  plaintuSs'  and 
the  defendant's  mortgages,  the  plaintiffs  claimed  tiiat 
they  were  entitled  to  priority  over  the  defendant  on 
the*  ground  that  their  mortgage  was  prior  in  point  of 
time,  and  that  the  defen&nt  coula  not  rely  on  the 
legal  estate  because  it  had  been  got  in  through  a 
breach  of  trust. 

The  defendant  relied,  first,  on  the  possession  of  the 
legal  estate ;  and,  secondly,  apart  fi^m  that,  that  the 
plaintiffjs  had  been  giulty  of  such  negligence  in  taking 
their  mortgage  as  to  justify  their  postponement  to 
the  mortgage  of  the  defendant. 

Kay,  J.,  decided  in  favour  of  the  plaintiffs  on  both 
points.  He  held  that  the  plaintiffs  had  not  been 
guilty  of  such  negligence  as  to  make  them  responsible 
for  the  fraud  subsSiuently  committed  by  the  mort- 
gagor upon  the  defendant ;  and  that  the  defendant 
had  only  ffot  possession  of  the  legal  estate  by  avail- 
ing himself  of  a  breach  of  trust  committed  against 
the  plaintiffs  by  the  persons  conveying  the  legal  estate 
to  the  defendant. 

The  defendant  appealed. 

ScoU  Fox,  for  the  appellant. — First,  even  before 
November  26, 1888,  the  date  of  the  conveyance  of  the 
legal  estate  to  the  defendant,   the  defendant  had  a 

'  better  equity  than  the  plaintifiis,  because  the  plaintiffs 

•  were  giulty  of  negligence  in  omitting  to  require 
Towara  to  produce  proper  evidence  that  the  property 
which  he  conveyed  to  them  by  the  deed  of  February 
15,  1883,  wite  identical  with  the  property  passiog 
under  Smithson's  will,  and  also  in  not  requiring  pro- 

.  duction  of  the  earlier  title  deeds,  as  to  which  the? orged 
deed  of  November  3,  1882,  contained  a  covenant  for 

» production.  In  a  contest  between  two  mere  equit- 
able incumbrancers  it  is  not  necessary,  in  order  to 


cause  postponement  of  the  earlier  of  the  two,  to  prove 
the  same  amount  of  negligence  as  must  be  shown  to 
postpone  a  le^d  mortgagee :  WcUdron  v.  Slopeti  1 
Drew.  193;  Worthingtan  v.  Morgan,  16  Sim.  547; 
National  Provincial  Bank  v.  JackAon,  34  W.  B.  597, 
per  Cotton,  L.J.,  at  p.  600, 33  Ch.  D.  1,  at  p.  13.  This 
latter  case  was  ovenooked  by  Kay,  J.,  in  his  judg- 
ment, but  it  has  been  followed  by  North,  J.,  in 
Farrand  v.  Ywkshire  Banking  Co.,  37  W.  R.  318,40 
Ch.  D.  182.  [Fry,  L. J.,  referred  to  Bickerton  v.  Walker, 
34  W.  R.  141,  31  Ch.  D.  151.]  But,  in  fact,  thenegli- 
gence  of  the  plaintiffs  was  gross  enough  to  l^ve 
justified  their  postponement  even  if  they  had  been  legal 
mortgagees :  Feto  v.  Hammond,  30  Beav.  495, 11  W.R. 
Ch.  Dig.  119 ;  NortJiem  Counties  of  Eiigland  Fire  Assur- 
aticeCo.Y.  WJdpp,  32W.  E.  626,26Ch.  D.  482.  Secondly, 
the  defendant  having  eot  in  the  legal  estate,  he  is  en- 
titled to  hold  it  untu  his  incumbrance  is  discharged: 
Blackwood  v.  London  Chartered  Bank  of  Australia,  22 
W.  R.  419,  L.  R.  5  P.  C,  at  p.  HI  ;  Bates  v.  Johnm, 
7  W.  R.  512,  1  John.  304.  The  fact  that  the  legal 
estate  has  been  got  in  by  a  voluntary  conveyance 
makes  no  difference,  for  the  Cijuity  to  hold  it  arises, 
not  by  reason  of  anything  being  paid  for  the  getting 
in  of  the  legal  estate,  but  by  reason  of  its  being  got 
in  without  any  breach  of  trust :  Golehom  v.  -4kodk,  2 
Sim.  552;  Churchil  v.  Grove,  1  Chan.  Cas.  35;  HaU 
V.  Mm,  2  Vem.  279;  Filcher  v.  Bawlins,  20 W.R. 
281,  L.  R.  7  Ch.  App.  259.  Legard's  trustees  were  not 
satisfied  mortgagees  or  bare  trustees,  and  therefore 
HarpJiam  v.  ShoMock,  30  W.  R.  49,  19  Ch.  D.  207, 
does  not  apply,  Dodds  v.  Hills,  2  H.  &  M.  424, 13  W.  B. 
Ch.  Dig.  57.  Surtees*  trustees  only  got  the  legal 
estate  in  pursuance  of  a  bargain  by  which  they  vere 
bound  to  transfer  it  to  the  defendant,  and  they  never 
held  the  legal  estate  as  trustees  for  the  plaintiffs. 

He  also  referred  on  this  second  point  to  Sadler  t. 
Bush,  2  Vem.  30;  Coote  on  Mortgages,  5th  ed.,p. 
932. 

Levett  {HaMane,  Q,C.,  with  him),  for  the  respond- 
ents, the  plaintiffs. — A  mortgagee  is,  except  as  incident 
to  his  security,  a  trustee  of  the  estate  for  the  mort- 
gagor, and  cannot  deal  with  the  estate  except  by  sale, 
or  transfer  to  the  mortgagor,  and  in  no  other  way  can 
he  divest  himself  of  the  estate :  Mailieson  v.  Clarh,  3 
Drew.  3 ;  and  therefore  Legard's  trustees  had  no  ii|^t 
to  voluntarily  transfer  the  estate  in  the  way  they  did; 
the  moment  that  Legard's  trustees  agreed  to  release 
this  part  of  the  property  from  their  mortgage  debt 
that  moment  they  became  with  respect  to  it  satisfied 
mortgagees,  and,  therefore,  trustees  for  the  plaintiffs: 
Cholmondelei/  v.  Clinton,  2  J.  &  W.  1,  at  p.  185.  It 
was  a  breach  of  duty  on  the  part  of  Wilkinson,  the 
surviving  Surtees  trustee,  to  be  a  party  to  any  barvain 
which  prejudiced  Toward  or  the  plaintiffs,  who  daim 
through  Toward,  because  Wilkinson  had  covenanted 
to  convey  to  Toward  free  from  incumbrance,  and 
when  Wilkinson  got  the  legal  estate  from  Legaid's 
trustees  he  was  bound  to  hold  it  for  the  benefit  of 
Toward — i.e.,  for  tiie  plaintifiis  who  now  represent 
Toward.  Again,  the  Surtees  trustees  were  oiily 
trustees  with  power  of  sale  or  mortgage  for  the  pur- 
poses declared  by  the  will  of  Surtees,  and  it  was 
therefore  a  breach  of  trust  on  their  part  to  take  a 
conveyance  of  the  legal  estate  in  fee  mm  L^^aid's 
trustees  for  the  purpose  of  transferring  it  to  the 
defendant.  The  aefenduit  knew  the  position  of  the 
Surtees  trustees,  and  cannot  benefit  by  what  he  knew 
to  be  a  breach  of  trust :  Harpham  v.  Shaddock  ;  Mum- 
ford  V.  Stohiuasser,  22  W.  R.  833,  L.  R.  18  Bq.  556. 
The  plaintiffs  were  not  guilty  of  wilful  or  unjustifi- 
able negligence.  The  title  of  Smithson  with  respect 
to  property  quite  dose  to  the  property  now  m 
question  had  been  investigated  only  a  short  time 
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TidoTe,  and  the  plaintiffs  were  desirous  of  saving 
expense,  and,  ther^ore,  did  not  insist  on  a  reinvestiga- 
tion  of  title.  The  defendant  must  show  such  wimd 
neglect  on  the  part  of  the  plaintiff's  as  to  estop  the 
pIamti£Gs  from  relying  on  the  priority  of  their  equit- 
aUe mortgage :  Cory  v.  Eyre,  1  De  G.  J.  &  S.,  at  p.  167  ; 
Dixm  Y.  Mucklestoti,  21  W.  R  178,  L.  R.  8  Ch.  App. 
155. 

Scott  Fox  replied. 

Nov.  20. — ^The  following  written  judgment  of  the 
Court  (Sir  James  Haxnex  and  Bowen  and  Fry, 
LJJ.)  was  read  by 

Fry,  L.J. — The  plaintiffs  in  this  action  have 
obtained  from  Kay,  L.J.,  when  a  justice  of  the 
Bigh  Ck>urt,  a  declaration  that  a  mortgage  security 
vested  in  them  is  entitled  to  priority  over  a  mortgage 
vested  in  the  defendant.  The  defendant  has  appeal^. 
The  questions  for  decision  arise  from  the  conjoint 
operation  of  an  honest  blunder  and  a  fraud.  [The 
Lord  Justice  then  stated  the  facts,  as  above,  and 
proceeded : — ^]  The  defendant,  being  the  legal  owner 
of  the  property,  is  entitled  to  priority  over  the 
plamtiffis,  who  are  merely  equitable  owners,  unless  the 
plaintiffs  have  some  equity  to  deprive  the  defendant 
of  that  benefit.  It  has  not  been  argued  that  the 
defendant  has  assisted  in,  or  connived  at,  any  fraud, 
or  constituted  Toward  his  agent,  so  as  to  become 
lesponsible  for  his  fraud,  but  it  is  argued  that  the 
defendant  procured  the  conveyance  of  the  legal  estate 
mder  circumstances  which  preclude  him  from  claim- 
ing the  benefit  of  it  in  a  court  of  equity.  In  consider- 
ing this  question  we  must  bear  in  mind  that  the 
defendant  seeks  no  assistance  from  equity;  he  takes 
bis  stand  on  his  legal  title,  and  the  plaintiffs 
must  fail  unless  they  show  an  equity  to  deprive 
the  defendant  of  his  legal  right. 

It  has  been  argued,  in  the  first  place,  that  the  plain- 
^Ss,  having  an  equitable  estate  prior  in  time  to  that 
of  the  defendant,  had  a  right,  and  a  better  right  than 
the  defendant,  to  call  on  Wilkinson  to  assign  the  legal 
estate ;  that  on  November  21,1 888 ,  this  rieht  attached  ; 
and  that  the  defendant,  taking  the  legcd  estate  with 
biowledge  of  this  equitable  claim  of  the  plaintiffs, 
eannot  set  it  up  against  them. 

It  is  not  necessary  to  consider  whether,  if  Wilkinson 
«ad  his  co-trustee  had  obtained  the  legal  estate  &ee 
from  any  trust  or  condition,  this  contention  ought  to 
prevail;  but  they  did  not  so  obtain  it;  it  came  to 
them  from  the  diligence  and  exertions  of  the  defend- 
ant, and  it  came  to  them  clothed  with  a  trust  or  sub- 
ject to  a  condition  to  convey  it  to  the  defendant. 
Even  if  they  ought  never  to  have  so  taken  the  legal 
estate  (whicn  we  see  no  reason  to  afi&rm),  they  could 
not,  when  they  had  taken  it,  refuse  to  perform  the 
conditions  on  which  they  took  it  without  a  gross 
Tiolatkm  of  confidence  and  breach  of  good  faith,  of 
which  no  equity  could,  in  our  judgment,  require  them 
to  be  gulty.  Furthermore,  it  is  clear  that  notice  of 
the  eaastence  of  an  equity  prior  in  date  to  that  of  the 
person  who  obtains  the  legal  estate  does  not  prevent 
that  person  from  claiming  its  benefit  when  such 
notice  is  received,  not  before,  but  after,  the  creation 
of  the  equitable  estate  of  him  who  gets  in  the  legal 
fetate,  **  There  is  nothing  more  familiar,"  said  Lord 
Selbome,  in  expressiog  the  opinion  of  the  Judicial 
Gonmiittee  of  the  Privy  Coimcil  in  the  case  of  Blacks 
wood  V.  London  Chartered  Bank  of  Australia  "  than  the 
doctrine  of  equity  that  a  man  who  has  bond  fide  paid 
money  without  notice  of  any  other  title,  though  at  the 
time  of  the  payment  he,  as  purchaser,  gets  nothing 
hut  an  equitable  title,  may  afterwards  get  in  a  legtd 
title  if  he  can,  and  may  hold  it,  though  during  the 
interval  between  the  payment  and  the  getting  in  the 


legal  title  he  may  have  had  notice  of  some  prior  deal- 
ing inconsistent  with  the  good  faith  of  the  dealing 
with  himself."  **  In  every  case,"  said  Lord  Hather- 
ley,  in  Bates  v.  Johnson,  **  down  to  Peacock  v.  Burt,  4 
L.  J.  N.  S.  Ch.  33,  which  is  probably  one  of  the  most 
striking  of  the  kind,  it  has  been  held  that  when  once 
a  subsequent  incumbrancer,  who,  by  advancing  his 
money  without  notice  of  prior  mesne  incumbrances, 
stands  in  an  equally  good  position  with  them  in  every 
respect  except  as  regards  time,  sets  in  the  legal  estate, 
he  has  a  right  to  avail  himself  of  that  legal  estate 
until  the  whole  of  his  incumbrance  is  discharged." 

An  argument  substantially  the  same  as  that  which 
we  have  already  discussed  was  presented  by  the 
plaintiffs'  counsd  in  a  slightly  different  form.  Wilkii- 
son,  by  the  deed  of  January  30,  1883,  covenanted 
with  Toward  and  his  assigns  that  he  had  not  incum- 
bered ;  in  fact,  he  had  incumbered,  and  it  is  urged 
that  when  he  got  in  that  incumbrance,  and  had  the 
legal  estate  vested  in  him,  he  was  boimd  to  use  it  to 
make  good,  in  favour  of  the  plaintiffs  as  assigns  of 
Toward,  the  erroneous  representation  contained  in  his 
covenant.  We  cannot  accede  to  this  argument. 
Wilkinson  may  or  may  not  be  liable  to  damages  on 
his  covenant,  but  he  could  never  be  called  on  to  make 
it  good  by  conveying  to  the  plaintiffs  an  estate  which 
he  had  consentca  t^  take  on  an  express  trust  for 
the  defendant;  and,  furthermore,  the  defendant,  as 
well  as  the  plaintiffs,  was  an  assign  of  Toward,  and 
seems  to  have  had  an  equal  equity  with  the  plaintiffi 
to  require  Wilkinson  to  make  good  his  statements* 
It  was,  in  the  next  place,  urged  on  us  that  the 
Surtees  trustees,  by  taking  a  conveyance  of  the  legal 
estate  to  themselves  and  by  executing  the  deed  of  Novem- 
ber 26,  were  committing  a  breach  of  trust  and  acting 
in  excess  of  their  power  to  mortgage.  The  terms  of 
this  power  are  not  before  us,  nor  the  position  of  the 
Surtees  family  or  the  interests  of  its  members  under 
the  will ;  but  it  is  before  us  that  the  transactions  com- 
plained of  were  carried  into  effect  by  deeds,  to  one  of 
which  the  tenant  for  life  was  a  party.  But,  assuming 
that  these  acts  were  such  as  those  who  claim  under 
the  will  of  Mr.  Surtees  could  complain  of,  it  appears  to 
uS  that  they  afford  no  assistance  to  the  plaintiffs.  A 
manmay  come  to  equity  and  successfully  say  to  adefend- 
ant,  '*  You  have  obtained  the  legal  estate  in  breach  of 
an  equity  which  I  possess  or  of  a  trust  under  which  I 
claim,  and  you  shall  not  set  it  up  accordiDgly  "  ;  but 
a  plaintiff  cannot  rely  on  some  breach  of  trust  towards 
third  persons  who  assert  no  titic  to  the  estate  and 
take  no  part  in  the  litigation.  The  plaintiff  to  deprive 
the  defendant  of  the  benefit  of  the  legal  estate  must 
rely  on  an  equity  of  his  own,  not  on  that  of  a  stranger. 
Some  language  of  the  late  Master  of  the  Bolls  in 
Harpha/m  v.  Shacklock  was  pressed  upon  us  as  incon- 
sistent with  this  view.  He  there  said  that  '*  nothing 
is  better  settied  than  tiiat  you  cannot  make  use  of  the 
doctrine  of  tabula  in  naufra^io  by  getting  in  a  legal 
estate  from  a  bare  trustee  after  you  have  received 
notice  of  a  prior  equitable  claim." 

The  doctrine  to  which  the  learned  judge  referred, 
we  understand  to  have  been  that  more  fully  explained 
by  Lord  Eldon  in  Maundrell  v.  Maundrell,  10  Yes. 
2o9 — 260,  to  the  effect  that  where  there  is  a  term  in 

fross  the  expressed  object  of  which  has  been  satis* 
ed,  the  term  is,  according  to  the  doctrine  of  equity, 
held  upon  trust  for  the  successive  equitable  interests 
accordmg  to  their  priorities.  It  follows  that  if  a 
subsequent  equitable  owner  gets  in  the  term  with 
notice  of  the  prior  equity  he  gets  it  in  subject  to  the 
equity  of  the  prior  equitable  owner,  and,  consequentiy, 
is  restrained  from  setting  it  up  against  such  owner 
by  reason  of  an  equity  vested,  not  in  a  thirdperson, 
but  in  that  prior  equitable  owner  himself.  The  case 
of  Harpham  v.  SkoMock,  in  which  the  late  Maste^  of 
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the  Bolls  used  the  language  referred  to,  is  no  excep- 
tion to  this  principle.  In  that  case  the  defendants 
got  in  the  legal  estate  and  set  it  up  against  the 
plaintiff,  who  had  an  equity  to  prevent  their  so 
doing;  for  the  legal  estate  was  in  one  Peck,  who 
had  assigned  his  security  to  the  defendant  Shacklock, 
and  not  having  surrendered  the  legal  estate  held  it 
as  trustee  for  Shacklock,  and  Shacklock,  having 
received  the  plaintiff's  money  to  pay  off  Peck,  was  a 
trustee  for  the  plaintiff,  so  that  the  plaintiff,  and  not 
a  stranger,  had  an  equity  to  prevent  the  defendants 
setting  up  the  legal  estate.  '*  If  there  is  a  mort- 
gage of  the  inheritance,"  said  Lord  Mdon  in 
Maundrell  v.  MaundreU,  10  Ves.,  at  p.  270,  "  and  a 
prior  mortgagee  of  whose  title  the  other  has  no  notice, 
if  the  subsequent  mortgagee  can  get  in  a  term  satisfi^, 
or,  according  to  the  later  cases,  not  satisfied,  by  an 
assignment  to  trustees  for  him,  he  can  protect  him- 
self against  the  prior  incumbrancer,  unkss  there  are 
circumstances  that  give  that  incumbrancer  a  better 
right  to  call  for  an  assignment."  On  authority,  there- 
fore, as  well  as  principle,  we  are  of  opinion  that  a 
trust  or  equity  to  affect  the  conscience  of  him  who 
has  got  in  the  legal '  estate  must  be  a  trust  or  equity 
not  in  favour  of  some  third  person  who  may  have  no 
care  or  desire  to  insist  upon  it,  but  a  trust  or  equity, 
in  favour  of  the  person  against  whom  the  legal  estate 
is  set  up.  The  defendant  was  a  perfectly  innocent 
holder  of  the  equitable  estate;  he  clothed  himself 
with  the  legal  estate  without  notice,  in  our  opinion, 
of  any  equity  in  the  plaintiffs  to  prevent  his  so  doing, 
and  we  see,  therefore,  no  reason  to  deprive  him  of 
the  benefit  he  has  acquired.  Taking  this  view  of 
the  case,  it  becomes  needless  for  us  to  enter  upon  a 
discussion  as  to  any  question  of  negligence,  or  as  to 
the  relative  equities  of  the  plaintiffs  and  defendant. 
We  allow  the  apx)eal. 

Solicitors,  C.  &  S.  Harrison  <(-  Co,  ;  Hiffe,  Henley y  <(- 
Hweet. 


From  Q.  B.  Div.  Nov.  17. 

Bell  &  Co.  v.  Antwerp,  London,  and  Brazil 
Line,  (a.) 

Practice — Writ — Service  out  of  jurisdiction — Contract — 
Place  ofpaymetit — Ord,  11,  r.  1  (e). 

A  contract  which  may  be  performed  either  within  the 
iurisdiction  or  outside  it  is  not  a  contract  ^^which^ 
according  to  the  terms  thereof,  ought  to  he  performed 
within  the  jurisdiction '^  within  the  meaning  of  ord,  11, 
r.  1  (e). 

Appeal  from  the  decision  of  a  divisional  court  (Cave 
and  Day,*  J  J.)  setting  aside  an  order  of  the  judge  at 
chambers  giving  leave  to  serve  notice  of  wnt  out  of 
thejurisdiction. 

The  plaintiffs  were  shipowners  at  Newcastle-on- 
Tyne.  The  defendants  were  a  Soci6t6  Anonyme 
carrying  on  business  in  Antwerp  and  having  no  place 
of  business  in  !EJngland.  The  action  was  brought  on 
a  charter-party  by  which  the  defendants  chartered 
the  plaintiffs'  ship  to  proceed  to  a  loading  berth  in 
London  or  Antwerp  and  there  take  on  board  a  cargo 
and  proceed  therewith  to  Bio  de  Janeiro  or  Santos 
and  aeliver  the  same  where  ordered  afloat  according  to 
the  custom  of  port.  The  charter-party  provided  that 
aU  lighterage  should  be  at  charterer's  or  consignee's 
risk  and  expense,  charterers  indemnifying  owners 
from  any  and  all  lighterage  on  cargo  at  ports  of  dis- 
charge, bill  of  lading  or  any  law  or  custom  to  the 
contrary  notwithstanding,  and  that  the  freight  (a 

{a J)  Beported  by  A.  P»  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 


limip  sumof  £d,850)  should  be  paid  as  follows :  £1,500 
if  required  by  charterers  on  unloading  and  right 
deUverjr  at  port  or  ports  of  discharge  (so  much  as 
might  be  payable  on  bills  of  lading  to  be  taken  with- 
out recourse  to  the  charterers),  and  the  balance  in 
London  by  charterers  seven  days  after  departure  of 
the  vessel  from  the  last  port  of  loading.  There  was  a 
stipulation  that  thirty-five  running  days,  Sundays 
excluded,  were  to  be  allowed  the  charterers  for  load* 
in^  and  discharging  the  cargo,  and  that  d^xiurrage 
if  mcurred  was  to  be  at  the  rate  of  £40  per  day. 

The  plaintiffs  sued  for  indenmity  agamst  lighterage 
expenses  paid  by  them  and  demurrage  incurred  at  the 
ports  of  discharge. 

ir.  S,  Rohson  and  J,  P.  Aspiiwll,  for  the  plaintiflfs.. 
— The  court  has  power  to  allow  service  out  of  the 
jurisdiction  under  ord.  11,  r.  1  (e),  since  payment 
ought  by  the  terms  of  the  contract  to  be  made  within 
the  jurisdiction.  The  shipowners  reside  and  cany  on 
business  in  England,  and  the  charterers  must  pay 
them  in  England  for  the  lighterage  and  demurrage. 
Where  there  is  no  agreement  as  to  the  place  of  pay- 
ment in  a  contract  between  persons  one  of  whom  is 
out  of  the  jurisdiction,  it  must  be  taken  to  be  part  of 
the  contract  that  payment  should  be  made  within  the 
jurisdiction :  Roheif  v.  Snaefell  Mining  Co,,  36  W.  B. 
224,  20  Q.  B.  D.  152.  Begard  must  be  had  to  the 
surrounding  circiuustances  in  order  to  see  whether  the 
contract  is  one  to  be  performed  within  the  jurisdiction : 
Reynolds  v.  Coleman,  35  W.  B.  813,  36  Ch.  D.  453. 

Jamits  Fox,  for  the  defendants. — ^There  is  no  autho* 
rity  to  give  leave  to  serve  this  notice  of  writ.  Neither 
of  the  stipulations  sued  upon  are  contracts  which  mus^ 
necessarily  be  performed  within  the  jurisdiction, 

Rohson  replied. 

Lord  EsHER,  M.B. — ^Li  this  case  the  plaintiffs, 
who  are  shipowners  residing  in  England,  bring  an 
action  against  the  Antwerp,  London,  and  Brazil 
Line,  which  is  a  foreign  company  carrying  on  busi- 
ness abroad,  and  having  no  place  of  business  in  this- 
country.  ThB  action  is  brought  on  certain  parts  and 
stipulations  in  a  charter-party  entered  into  by  the 
company  with  the  plaintiffs.  There  is  a  stipulation 
as  to  lighterage  ana  indemnity,  which  is  a  separate 
contract  by  itself,  and  on  which  the  plaintiffe  may 
sue  separately.  There  is  another  stipulation  as  to  the 
payment  of  demurrage,  and  on  that  also  the  plainti£Gs> 
may  sue  as  a  separate  contract.  It  is  absurd  to  say 
that  the  charter-party  itself  is  a  contract  to  be  per* 
formed  in  England,  but  the  question  is  whether 
either  of  these  separate  stipulations  is  a  conrract 
'*  which,  according  to  the  terms  thereof,  ought  to  be 
performed  within  the  jurisdiction  "  within  the  mean- 
mg  of  ord.  11,  r.  1  (A  I  will  take  the  alleged  con- 
tract for  indemnity  for  the  lighterage  first.  The 
ship  was  chartered  to  sail  to  Bio,  which  she  accord- 
ingly did.  The  lighterage  was  undoubtely  incurred 
at  Bio.  The  particulars  show  that  the  claim  in  the 
present  action  is  not  for  freight,  but  for  lightera^,  or 
for  the  indemnity  from  such  lighterage  when  paid  by 
the  shipowner.  The  lighterage  itself  had,  of  course,, 
to  be  paid  at  Bio  and  to  Bio  people,  and  if  it  was  to 
be  paid  by  the  shipowner  he  would  be  obliged  to  pay 
it  there.  Then  comes  the  question  of  the  indemnity* 
It  is  said  that  the  charterers  have  undertaken  to  in- 
demnify the  shipowner  against  such  payment. 
Looking  at  the  question  apart  from  the  nue,  if  the 
charterers  are  bound  by  such  an  indemnity  where  are 
they  to  pay  the  shipowner  ?  Directly  the  lighterage- 
was  paia,  the  shipowner,  if  the  indemnity  is  good, 
would  have  his  cause  of  action  perfect.  The  instant 
that  it  had  been  paid  the  money  would  be  due.  It 
might  have  been  paid  to  him  at  Bio,  but  it  was 
not.    There  is  no  place  named  at  which  it  is  to  be 
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payable^  and,  therefore,  in  such  a  case  the  debtor  is 
bound  to  pay  to  the  creditor  his  debt  on  demand. 
It  is  true  that,  unless  by  the  terms  of  the  contract 
a  demand  is  a  condition  precedent,  the  creditor  need 
not  demand  it  at  all  except  by  bringing  his  action, 
and  then  he  may  say  that  the  debtor  owes  him  money 
and  ought  to  come  to  him  and  pay  him  wherever  he 
liappens  to  be.  If  a  debtor  is  bound  to  pay  on 
demand,  a  creditor  is  not  obliged  to  go  to  him  to  his 
ordinaiy  place  of  business  to  make  the  demand.  He 
may  make  the  demand  wherever  he  finds  his  debtor, 
and  the  debtor  is  bound  to  pay  him  then  and  there. 
The  payment  may  therefore  take  place  anywhere. 

Now,  to  consider  the  bearing  of  ord.  11,  r.  1  (e), 
upon  this  case.  The  action  is  brought  against 
foreigners  resident  and'  carrying  on  their  business 
abroad,  and  the  court  is  asked  for  leave  under  the  rule 
to  serve  them  abroad  with  notice  of  the  writ.  The 
rule  allows  the  court  to  give  such  leave  if  the  pre- 
scribed conditions  are  fulfiUed.  The  question,  there- 
fore, is  whether  this  is  a  contract  which  ought  to  be 
performed  within  the  jurisdiction.  '  The  court  cannot 
break  from  the  terms  of  the  rule.  Li  Beynolds  v. 
^'oleman,  it  is  decided  that  it  is  enough  if  it 
appears  from  the  terms  of  the  contract,  and  the 
^ts  eTrifltiug  when  the  contract  was  made,  that  the 
contract  was  to  be  performed  within  the  jurisdiction, 
and  that  it  is  not  necessary  for  it  to  be  stated  in  ex- 
press terms  in  the  contract  that  it  is  so  to  be  per- 
tormed.  We  must,  however,  construe  the  conlract 
before  us  according  to  the  ordinary  rules.  It  is  a  con- 
tract to  be  performed  whenever  a  demand  for  its  per- 
formance is  made.  Therefore  it  cannot  be  said  to  be 
a  contract  which  ought  nooessarily  to  be  performed 
within  the  jurisdiction,  and  so  it  does  not  fall  within 
the  rale.  The  same  is  the  case  with  regard  to  the 
contract  to  pay  dcmiirrage  at  the  port  of  discharge. 
The  demurrage  became  due  directly  the  delay  occurred, 
and  it  also  was  payable  wherever  it  was  demanded. 
Contracts  which  can  be  performed  either  in  or  out  of 
the  jurisdiction  are  not  contracts  **  which  ought  to  be 
performed  within  the  jurisdiction  "  within  the  mean- 
ing of  the  rule. 

The  decision,  therefore,  of  the  Divisional  Court  was 
right,  and  the  appeal  must  be  dismissed. 

Lopes,  L.  J. — I  entirely  agree,  and  I  think  that  I 
need  add  little  to  the  ju<lgment  of  the  Master  of  the 
Bolls.  There  is  nothing  to  show  where  the  perform- 
ance of  these  contracts  is  to  take  place.  It  may  be 
eiiher  within  or  outside  the  jurisdiction.  I  should  say 
rnvself  that  the  inference  was  that  payment  should 
take  phice  at  Rio,  but,  however  that  may  be,  it  is 
dear  that  they  are  not  contracts  **  which  ought  to  be 
performed  wi^n  the  jurisdiction  ^'  within  the  mean- 
ing of  the  rule. 

Kay,  L.  J. — I  only  wish  to  add  a  word  as  to  the 
meaning  of  the  rule.  It  has  reference  prima  facie  to 
contracts  which,  by  the  express  terms  thereof,  must 
be  performed  within  the  jurisdiction,  but  I  entirely 

rwith  Cotton,  L.J.,  in  Reynolds  v.  Coleman, 
regud  must  be  had  not  only  to  the  express 
tenns  of  the  contract,  but  also  to  the  surround- 
ing circumstances,  to  see  whether  this  is  so  or 
not,  and  that  it  is  not  necessary  for  the  contract 
itidf  expressly  to  state  that  such  is  the  case.  But  in 
the  present  case  it  is  plain  that  neither  of  these 
contracts  were  such  as  must  necessarilv  be  performed 
'^^Hhin  the  jurisdiction,  and  therefore  the  rule  has  no 
application. 
Appml  dismissed. 

Solicitors  for  the  appellants,  Maples,  TetsdaU,  &  Co., 
ifftLeitch,  Doddy  Bramwell,  tfe  ieZZ,Newcastle-on-Tyne. 

Solicitors  for  the  respondents,  FarkeVy  Garrett,  <£• 
hrker. 


From  Q.  B.  Div.  Oct.  30,  31 ;  Nov.  1. 

Mayor,  Aldermen,  and  Burgesses  of  the  Borough 
OF  Salford  t\  Lever,  (a.) 

Priunjml  and  agent — Bribery  of  a^/ent — Action  against 
bril)er  to  recover  excess  jrrice  fraudulently  obtained — 
Jiight  of  briber  to  plead  satisfaction  by  agent — Form 
of  agreement  between  corporatio^n  and  fraudulent  agent 
in  satisfaction  of  their  claim  against  agent — Ultra 
vires. 

Where  an  agent,  under  the  influence  of  bribes,  2^^' 
suades  his  jjrincipal  to  pay  a  price  for  goods  obtained 
from  a  contractor,  advancing  the  bribe,  in  excess  of  the 
2mce  at  which  the  contractor  tvas  in  fact  willing  to  sell, 
the  principal  has  a  right  of  action  against  both  agent  and 
contractor,  lohether  jointly  or  severally,  for  two  distinct 
and  independent  frauds,  and  it  is  immaterial  upon 
which  right  of  action  he  first  sues.  The  fact  that  the 
principal,  before  action  against  the  contractor,  had  entered 
into  an  agreement  with  the  agent,  whereby,  on  condition 
of  the  agent  depositing  securities  to  cover  the  amount  of 
the  bribes  retained  by  him,  the  principal  undertook  to  take 
action  at  the  agenfs  request  against  the  contractors  whr 
had  advanced  the  bribes,  and  to  credit  the  agent  with  the 
sums  so  recovered  from  the  contractors  by  discharging 
his  securities  from  liability  to  that  amount,  cannot  be 
pleaded  as  a  defence  by  the  cAmtractor,  because  such  an 
agreement  does  not  amount  to  the  release  of  a  joint  tort" 
feasor,  but  mily  to  the  postponement  of  the  principal's 
indejjendent  right  of  action  against  their  agent;  and  (per 
Lord  Esher,  M.B.)  that,  in  the  case  of  a  corporation, 
such  an  agreement,  binding  the  corporation  to  sue  at  the 
request  of  their  cufent,  ivas  ulti'a  vires. 

Appeal  by  defendant  from  Divisional  Court 
(Denman,  Charles,  and  Vaughan- Williams,  JJ.) 
refusing  to  order  a  new  trial. 

The  facts  of  this  case  and  the  agreement  under  con- 
sideration are  fuUy  set  out  in  the  argument  in  the 
court  below  (38  W.  R.  771). 

Lawson  Walton,  Q.C,  {Lockw(Htd,  Q.C,  with  him), 
for  the  appellant,  the  defendant. — The  agreement 
between  the  corporation  and  Hunter  was  a  release  of 
a  joint  cause  of  action  against  Hunter  and  Lever* 
The  learned  judge  had  misdirected  the  jury,  because 
the  corporation  had  been  cheated,  not  by  one  and  then 
the  other  of  the  parties,  but  by  their  joint  operation,  and 
as  the  corporation  had  released  one  of  the  two  parties 
the  other  was  equally  entitled  to  the  release.  The 
release  was  given  before  a  defence  was  put  in  in  this 
action.  If  satisfaction  has  been  made  in  the  case  of 
one  the  joint  tort  is  satisfied.  The  corporation  could 
have  realized  the  secmitics  given  by  Hunter  on  the 
3l8t  of  December,  1889,  and  that  was  before  this 
defence  was  put  in.  They  have  practically  been  paid 
for  their  loss,  and  cannot  recover  it  over  again  from 
Lever.  Lever  could  plead  accord  and  satisfaction  of 
the  claim  against  him  at  any  rate  of  £1,500  paid  by 
him  to  Hunter,  and  recovered  by  the  corporation  from 
Hunter  under  the  terms  of  the  agreement.  The  point 
that  the  agreement  was  ultra  vires  was  not  raised  at  the 
trial  by  the  corporation.  It  is  not  ultra  vires,  because 
the  corporation  were  bound  to  try  and  recover  the 
amounts  of  which  they  had  been  deluded,  and  it  was 
not  against  public  policy  to  do  so.  Hunter  is 
practically  suing  in  this  action  because  the  amount 
recovered  is  to  go  to  the  ci-odit  of  his  securities.  If 
the  damages  which  the  corporation  can  recover  are 
the  sums  which  found  their  way  into  Hunter's  hand, 
they  have  taken  possession  of  these  damages 
under  the  securities  lodged  with  them  by  Himter,  and 

(rt.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 
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the  defendant  can  claim  for  an  account  of  these  to  be 
rendered  in  respect  of  their  claim  against  him. 

He  cited  Co.  litfc.  232  a ;  Brinamead  v.  Harrison, 
20  W.  E.  784, 1..  E.  7  C.  P.  547  ;  Bird  v.  BandaJl,  3 
Burr.  1345;  Cocke  v.  Jennor,  Hob.  66;  Hilman  v. 
Uncles,  Skinner,  391 ;  and  Buckland  v.  Johnson ,  2  W.  E. 
565,  15  C.  B.  145. 

Jlenn  CoHiuSy  Q,C,,  and  C,  Goulds  for  the  respondents, 
the  plaintiifs.— What  passed  between  the  corporation 
and  Hunter  in  no  way  affected  their  rights  against 
Lever.  They  had  a  separate  cause  of  action  against 
Lever  either  for  damages  for  fraud  or  for  money  had 
and  received.  The  mere  fact  that  the  damages  could  be 
assessed  at  Is.  a  ton.  and  so  amounted  to  the  same 
sum  as  that  had  and  received,  was  immaterial.  If 
Lever  had  given  a  piece  of  plate  to  Hunter  instead  of 
the  Is.  per  ton  the  corporation  could  brin^  an  action 
against  Lever,  and  could  also  recover  the  plate,  or  its 
value,  from  Hunter  as  something  received  by  him  as 
their  agent  and  retained  from  them.  There  is  a  right  of 
action  against  Hunter  for  the  bribe  received  and 
retained  by  him,  and  a  right  of  action  against  Lever 
for  money  had  in  excess  of  what  was  really  charged. 
The  agreement  did  not  amount  to  a  release  of  Hunter, 
but  was  only  a  postponement  of  the  right  of  the  cor- 
poration to  sue  him.  If  out  of  a  transaction,  some  part 
sf  which  was  a  common  fraud,  there  arose  a  separate 
independent  right  against  Lever,  nothing  in  the 
document  of  release,  if  it  amounted  to  a  release,  could 
bar  that  independent  right.  The  corporation  did  not 
wish  to  get  out  of  their  agreement  with  Hunter  by 
arguing  it  was  itJtra  vires. 

They  dted  Baf/uafl  v.  Carftvn,  26  W.  E.  243, 6  Ch.  D. 
371 ;  Emma  Silver  Miuittq  Co,  v.  Grant,  11  Ch.  D.  918, 
27  W.  E.  Dig.  43 ;  Parker  v.  McKenna,  23  W.  E.  271, 
L.  E.  10  Ch.  App.  p.  118. 


*Laic8on  Walton,  QA\,  replied. 


Cur,  adv,  vnlt. 


Nov.  1.— Lord  Esher,  M.E. — In  this  case  the  Cor- 

S oration  of  Salford  brought  an  action  against  the 
efendant,  a  coal  dealer.  In  form  the  action  was  one 
of  tort.  "What  tort  l*"  The  defendant,  having  coals  to 
Sell,  bargains  with  the  coiporation  through  their 
agent.  Hunter.  Hunter's  position  as  agent  for  the 
corporation  would  be  one  towards  which  contractors 
of  all  kinds  would  look.  The  defendant  knew  that  it 
was  Hunter's  duty  to  buy  coals  for  the  corporation  at 
any  price  at  which  he  or  fellow  coal  merchants  could 
be  induced  to  sell.  He  negotiates  with  Hunter  for  a 
price  at  which  he  himself  chose  to  sell ;  it  is  immaterial 
whether  that  is  the  market  price  or  not,  so  long  as  it 
left  him  the  profit  he  desired.  Hunter,  however, 
tempts  him  to  secure  the  contract  by  saying  that  he 
will  not  buy  at  the  price  defendant  is  willing  to  sell, 
unless  the  defendant  will  help  him.  Hunter,  to  cheat 
the  corporation  out  of  Is.  on  every  ton  of  coal. 
The  plan  is  for  the  defendant  to  put  down  Is.  a  ton 
more  in  his  bill  than  the  price  at  which  he  is 
willing  to  sell  at  a  profit,  but  that  shilling 
is  to  be  returned  by  the  defendant  to  Himter, 
who  puts  it  in  his  pocket  as  what  is  called  a 
"commission."  The  word  "commission"  in  trade 
covers  a  multitude  of  sins.  Here  it  means  fraud. 
The  defendant  sold  coals  to  the  corporation  at  the 
price  he  had  chosen,  including  his  own  profit,  but  by 
the  arrangement  he  further  enabled  Hunter  to  put 
down  a  false  figure  for  the  price,  and  to  send  in  the 
bills  covering  the  extra  shilling,  subsequently  returned 
to  Hunter  by  the  defendant  as  commission  or  bribe. 
If  this  shilling  per  ton  was  obtcdned  from  the  cor- 

5 oration    by    fraud,    as    undoubtedly   it    was,    the 
efendant  is  liable  to  pay  it  back  to  them.    What  was 
the  measure  of  the  frauds  P    It  is  the  damage  of  Is. 


per  ton.    Whether  that  be  sued  for  as  damages,  or  as 
money  had  and  received,  it  is  all  the  same  as  regards 
the  liability  of  the  defendant.    The  form  of  action  is 
wholly  immaterial.    Unless  something  has  been  done 
to  oust  the  corporation  from  their  primary  rights 
agfunst  the  defendant  they  are  entitled  to  reooyer 
from  lii'm  this  shilling  per  ton  fraudulently  obtained 
from  them,  even  aluiough  it  has  in  fact  been  paid 
over  by  him  to  his  confederate.    It  has  been  in  his 
pocket.    The  d^endeoit  is  liable— I  will  add,  unfor- 
tunately liable — ^because  he  was  tempted  to  commit 
this  fraud  by  a  man  superior  to  him  in  positaon,  and 
the  authorized  agent  of  an  influential  corporation. 
But  the  defendant  ur^es  that  the  corporation  ar& 
ousted  from  tiie  exercise  o£  their  primaiv  right  of 
action  against  him,  first,  on  the  ground  that  the 
money  went  into  the  hands  of  their  own  aeent,  and 
has  been  jwrtly  recovered  from  the  agent  bv  them; 
and,  therefore,  that  thejr  cannot  recover  the  same 
money  over  again  from  him.    Without  reference,  for 
the  moment,  to  the  validity  of  the  agreement  men- 
tioned in  this  case,  we  must  begin  by  asking  what 
have  the  coiporation  got  from  Hxmter  ?    And  on  what 
ground  ?    He,  as  their  agent,  received  a  bribe  in  the 
performance  of  his  duties  as  agent.    There  is  nothing 
so  fraudulent    as    the   taking   of   a   bribe   by  an 
agent  in  order  to  carry  out  a  breach  of  his  duty  to 
his    principal.      The    law    strikes    direct    at    such 
a  fraud.    Whether  it  is  called  a  bribe,  commission,  or 
what  not,  an  agent  must  restore  to  his  principals 
what  he  has  received  by  a  fraud  on  them.     But  that 
is  a  wholly  separate  and  distinct  fraud  of  Hunter^s, 
as  agent.  Hunter  might  have  received  the  money  with- 
out any  fraud  on  the  part  of  a  contractor  who  plight 
have  thought  that  he  was  entitled  to  this  commission. 
The  action  of  such  other  person  is  immaterial  to  the 
right  of  the  principals  to  sue  their  agent  for  his  fraud,, 
whether  it  be  by  way  of  damages,  or  as  money  had, 
or  on  whatever  plea.     The  foundation  of  their  claim 
against  him  is  the  separate  and  distinct  fraud  by 
him  as  their  agent.     But  how  does  this  prevent  the 
same  principals  from  suing  another  person,  not  as 
their  agent,^f or  fraud  committed  by  him  against  them  't 
That  other  person  cannot  say,  "You  must  not  sue 
me  until  you  have  sued  your  own  agent."    Which" 
action  is  taken  first  is  immaterial,  because  there  are 
two  distinct  frauds.     The  agent  here  ha;[>pens  to  be 
guilty  of  both— of  fraud  against  his  principals  and  of 
a  combination  fraud  by  conspiring  with  another  inde- 
pendent person  to  defraud  them,  but  that  does  not 
affect  the  right  of  action  in  this  case.    Leaving  out 
the  question  of  the  agreement,  then,  the  defendant 
here  cannot  diminish  the  damages  or  absolve  himself 
from  liability  by  reason  of  the  prior  recovery  by  the 
plaintiffis,  as  principals,  from  their  agent  of  Inibes 
received  in  the  carrying  out  of  an  independent  fraud. 
But  the  second  question  arises,  Has  the  ooix>OTa- 
entered  into    an  agreement   which    prevents    them 
suine   the  defendant   in    ren)ect  of    the  combined 
fraud  by  him  and  Hunter  P    It  is  a  clear  rule  that  if 
a  principal  releases  one  of  two  joint  tort-feasors  it 
acts  as  a  release  of  the  other.     That  is  well  known 
law.    Whether   such  release  can  be  pleaded  under 
the  form  of  awu:d    and  satisfaction   is  immatetiaL 
Now  here  it  may  be  answered,  first,  that  there  is  no 
agreement  by  the  corporation  to  release  Hunter,  be- 
cause this  undertaking,  whatever  it  is,  between  tiiem 
and  Hunter  is  not  signed  by  them  or  sealed  with 
the    corporation    seal.      The    plaintiffs    declined    to 
argue  in  support  of  this  objection,  but  I  am  not  sure 
that  it  is  not  the  duty  of  tne  court  to  raise  this  ob- 
jection, since  it    cannot  be  said  that  a   fraudulent 
accessory  ought  to  be  assisted  by  the  court  in  any 
way  over  legal  difficulties.     I  say,  then,  that  there  is 
no  real  agreement  here  between  the  corporation  and. 
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Hunter,  because  it  is  not  a  document  sealed  with 
the  corporation  seal.  But,  secondly,  supposing  the 
agreement  to  be  sufficiently  valid,  does  it  produce  the 
effect  which  the  defendant  relies  upon  ?  Supposing 
this  agreement  to  mean  that  the  corporation  under- 
take to  bring  an  action  against  the  defend^it  at  the 
request  of  Hunter  and  at  his  expense,  so  that  prac- 
^uiHj  Hunter  is  bringing  the  action  under  the  name 
of  the  corporation,  mat  is  no  compromise  by  the 
eorporation  of  tiieir  rights  against  Hunter.  It  would 
not  amount  to  a  release.  It  would  be  an  absolute 
agreement  to  sue  the  defendant  upon  these  terms 
entered  into  by  the  corporation  officials  on  their  be- 
half. But,  taJdng  this  agreement  to  amount  to  that 
and  to  be  binding,  the  corporation  are  bound  by  its 
terms  to  bring  the  action  against  the  defendant,  and 
whatever  the  agreement  may  say,  they  would  bo 
primarily  liable  for  the  costs  if  the  action  should 
fail.  They  would  be  giving  away  their  indepen- 
dence of  action  and  pledging  the  ratepayers  to  pay 
costs  only  on  the  chance  of  their  subsequent  re- 
covery from  Hunter.  Under  the  circumstances  I, 
speaking  for  myself,  am  of  opinion  that  the  agree- 
ment is  wholly  ultra  vires,  fee  corporation  had  no 
mandate  to  enter  into  such  an  agreement,  and  I  say 
that,  even  if  it  could  be  said  to  to  a  binding  agree- 
ment imder  seal,  it  would  be  ultrd  vires.  But,  even  if 
mider  seal  and  not  ultrd  vires,  is  this  agreement  a 
release  of  Hunter?  It  is  not,  nor  does  it  pretend 
to  be,  a  release  of  Hunter,  and,  if  it  did,  I  say 
again,  it  is  not  a  valid  one  under  seal,  for  certainly 
that  objection  must  be  raised  at  this  point,  if  not 
pressed  at  first.  It  is  not  a  release  of  Hunter,  but 
merely  an  agreement  to  suspend  the  action  open  to 
ihe  corporation  against  him.  It  leaves  a  way  open 
to  ^em  to  bring  any  action  they  like  against  him 
afterwards.  It  is  only  a  postponement  of  their  right 
of  action  against  him,  ctnd  cannot  prevent  them 
from  suing  the  defendant.  On  almost  every  ground, 
therefore,  there  is  no  such  defence  open  to  the 
defendant  as  he  has  urged.  The  result  of  this,  I 
know,  is  to  do  what  I  ventured  to  say  in  the  course 
of  the  case  I  felt  great  objection  to  bring  about.  If 
money  is  recovered  from  this  or  other  defendants,  the 
corporation  cannot  pay  it  over  legally  to  Hunter,  but 
the  coal  dealers,  who  have  been  tempted  or  over-per- 
suaded by  Hunter  through  his  position  as  agent  for 
the  corporation,  practica&y  have  to  bear  the  burden. 
They  may  be  ruined  and  driven  into  bankruptcy,  but 
the  securities  of  Hunter  must  remain  wholly  or  to  a 
large  extent  untouched,  and  therefore  Hunter  will, 
in  reality,  take  the  money  recovered  in  this  way  by 
the  corporation,  and,  with  the  exception  of  what  they 
may  get  from  him  as  subject-matter  of  the  bribe 
offiied  to  him,  he  will,  on  coming  out  of  prison,  be  in 
the  same  position  financially  as  he  was  before. 

LiNDLEY,  L.  J. — I  am  of  the  same  opinion.  Apart 
from  the  agreement  produced  in  this  case,  the  action 
is  really  an  undefended  one.  It  is  an  action  brought 
hv^e  corporation  against  a  certain  coal  merchant  for 
charging  them  Is.  per  ton  in  excess  of  the  market 
price — ^toat  is  to  say,  the  price  at  which  he  chose  to 
sell  his  coal.  This  excess  they  are  entitled  to  recover, 
whether  as  money  had  and  received,  or  in  any  other 
way.  It  is  not  disputed  that  there  would  be  any 
difficulty  in  shaping  the  action  in  that  or  any  other 
appropriate  form.  But  the  defence  is  substantially 
med  on  the  agreement  entered  into  by  the  corpora- 
tion with  Hunter.  That  agreement  can  onhjr  be 
understood  by  estimating  tiie  position  of  the  respec- 
tive parties  to  it  at  the  time.  The  corporation,  on 
discovering  certain  facts,  prosecute  Hunter,  their 
agent,  for  forgery  and  perjury,  for  which  he  is  con- 
▼icted,  but  they  recover  none  of  the  money  of  which 


they,  and,  through  them,  the  ratepayers,  had  been 
swindled.  The  amount  was  £10,000  at  least.  They 
were  bound  to  take  any  possible  steps  op^  to  them  to 
recover  some  or  all  of  this  amount.  Whether  they 
could  have  got  it  all  back  from  Hunter  direct,  I  do' 
not  know.  But  they  could  not  get  it  back  from  the" 
various  coal  merchants  inculpated,  including  tiie  de*' 
fendant,  without  Hunter's  assistance.  They  accord- 
ingly make  this  agreement  with  Hunter.  He  is  to 
deposit  securities  to  the  amount  of  £10,000,  and 
to  put  the  corporation  by  his  information 
in  a  position  to  recover  the  actual  £10,000  or  a  large 
amount  of  it.  On  that  condition  the  corporation 
undertake  to  sue  the  several  coal  merchants  at 
Hunter's  expense,  and  to  credit  to  Hunter's  account, 
f.^.,  to  release  his  securities  to,  the  amount  whidi 
they  recover  from  the  coal  merchants.  By  this  agree- 
ment  the  corporation  stand  to  recover  £10,000,  either 
from  Hunter  by  realizing  his  securities,  or  from  the 
coal  merchants  against  whom  they  bring  actions  at 
Hunter's  expense.  I  am  not  prei)ared  to  say  that 
such  an  agreement  is  ille^  or  ultrd  vires  under  the 
circumstances.  True,  it  is  not  under  seal  and  cannot 
therefore  be  held  binding  upon  the  corporation.  It 
is  only  an  ordinary  undertaking  between  Hunter  and 
the  particular  members  of  the  corporation.  It  has, 
however,  been  treated  in  the  case  as  one  by  which  the 
corporation  are  content  to  abide.  .But  does  that 
affect  in  any  way  the  defendant's  obligation  P  Not  at 
all.  The  corporation  have  a  right  to  recover  the  Is. 
a  ton  from  the  defendant  whether  gtven  to  Hunter  as 
a  bribe  or  retained  by  the  defendant.  It  wotdd  be 
paradoxical  to  say  that  their  right  of  action  on  two 
distinct  frauds  depended  upon  whom  they  sued  first. 
If  the  corporation  sued  defendant  first,  as  they  hav& 
done,  ana  afterwards  chose  to  sue  Hunter,  that 
would  not  afPect  their  right  against  Hunter.  Nor 
can  defendant  plead  by  way  of  defence  that,  because 
his  co-conspirator,  as  the  corporation's  agent,  has  to 
account  to  the  corporation,  they  are  thereby  debarred 
from  suing  him.  If  the  corporation  had  released 
Hunter  from  the  liability  for  which  he  is  jointly 
liable  with  the  defendant  that  would  be  arguable,  but 
the  defendant  has  no  real  defence  unless  he  can  prove 
this  action  to  be  in  substance,  and  not  merely  in  form, 
an  action  by  one  thief  against  another.  Here  the 
corporation  wotdd  never  have  eot  defrauded  without 
the  assistance  given  b^  the  defendant  to  Hunter's 
proceedings,  ^eir  action  is  not  in  substance  or  in 
form  to  recover  sums  to  be  handed  over  to  Hunter. 
Hiey  cannot  pjart  with  the  sums  recovered  bv  this 
and  similar  actions  to  Hunter,  even  if  they  wisned  to 
do  such  a  thing.  The  action  is  one  by  defrauded 
principals  to  recover  for  themselves  the  amounts  of 
which  they  have  been  defrauded  through  the.  action 
of  the  defendant,  as  well  as  of  their  agent.  Thia 
appeal  must  be  dismissed. 

Lopes,  L.  J. — I  give  no  opinion  whether  this  agree* 
ment  be  ultrd  vires  or  illegal  as  contrary  to  public 
morality.  Nor  am  I  prepared  to  say  that  the  conduct 
of  the  corporation  in  entering  into  such  an  agreement, 
if  valid,  was  improper.  Such  matters  would  require 
further  consideration,  and  are  immaterial  to  the 
decision  of  this  appeal.  I  assume  the  agreement  to 
be  a  good  and  valid  one.  That  assumption  does  not 
in  any  way  affect,  in  my  opinion,  the  right  of  action 
in  the  corporation  against  Lever.  It  is,  in  fact,  not 
admissible  in  evidence  by  Lever  as  being  irrelevant  to 
the  issue  between  the  present  parties.  The  effect  of 
that  agreement  with  Himter  cannot  be  pleaded  aa 
accord  and  satisfaction  of  the  claim  of  the  corporation 
against  Lever.  It  does  not  cunount  to  the  release  of 
a  co-tort-f easor.  As  the  Master  of  the  Bolls  said,  tho 
right  of  action  in  the  corporation  against  their  agents 
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Hunter,  and  against  Lever  are  for  separate  emd  dis- 
tinct frauds.  Their  right  of  action  against  Hunter 
is  for  secret  profit  or  concealed  bribes  out  of 
their  pockets.  Their  right  of  action  against  the  pre- 
sent appellant  and  other  coal  merchants,  who  have 
nmilany  acted,  is  for  the  excess  of  price  which  he 
charged  to  cover  the  amount  he  subsequently  paid 
over  to  Himter  in  connivance  of  Hunter's  fraud. 
It  is  said  that  the  two  actions  cannot  co-exist.  That 
argument  cannot  be  supported  when  the  frauds  are 
distinct.  The  illustration  given  by  the  counsel  for 
the  corporation  disposes  sufficiently  of  that  argument. 
Suppose,  said  Mr.  Henn  Collins,  that  the  bribe  had 
be^  in  the  shape  of  a  piece  of  plate  instead  of  this 
Is.  per  ton,  there  could  have  been  no  doubt  that  the 
corporation  could  have  first  sued  Hunter  and  then  the 
defendant,  or  vice  versa.  It  is  immaterial  which  right 
of  action  is  first  sued  on.  I  may  add  that  I  agree 
with  the  judgments  as  delivered  by  Denman  and 
Charles,  JJ. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Trass  <fe  JarmaiUy  for 
Samuel  Broivn,  Salford. 

Solicitors    for  the    respondents,    Godfrey,   Rhodes^ 
jFiHhy  <fc  Co.y  for  God/rei/y  Jihwles,  <&  Evans,  Halifax. 


From  Q.  B.  Div.  June  19 ;  July  29,  1890. 

Cullebne  v,  London  and  Suburban  Genebal 
Permanent  Benefit  Building  Society,  (a.) 

Building  society — Liahility  of  director — Advance  of 
money  on  security  of  scrip — Building  Societies  Ads, 
1836  (6  <fe  7  Will.  4,  c.  32),  s.  4,  a7id  1874  (37  tfc  38 
Vict.  €.  42),  ss.  13,  15. 

A.,  the  director  of  a  building  society,  was  party  to  a  reso- 
lution that  advances  should  in  future  be  mad^  to  members 
en  the  deposit  of  their  scrip.  In  pursuance  of  this  resolu- 
iio7i,  advances  were  from  time  to  time  rnade  mi  this 
security,  but  A.  was  not  a  party  to  any  of  the  resolutions 
to  make  such  advances  :  a  loss  Jiaving  been  sustained  by 
the  society  in  consequence  of  these  advances. 

Held,  that,  under  the  Building  Societies  Acts,  the 
resolution  autlwrizing  the  advance  loas  invalid,  but  that, 
since  the  real  cause  of  the  loss  ivas  the  advance,  and  not 
the  resolution  authorizing  it,  A.  was  not  liable  to  the 
society  for  the  loss. 

Appeal  from  a  judgment  of  Mathew,  J. 

The  action  was  brought  to  recover  a  sum  of  money 
which  the  plointifF  haa  deposited  with  the  defendant 
society.  They  counter-claimed  in  respect  of  certain 
sums  of  money  which  they  alleged  had  been  lost  to 
them  by  being  improperly  advanced  by  the  directors, 
of  whom  the  plaintin  was  one,  to  members  upon  the 
security  of  deposits  of  certificates  of  their  shares. 
There  was  a  further  counter-claim  to  recover  damages 
for  a  loss  incurred  by  the  society,  and  alleged  to  be 
due  to  the  negligence  of  the  plaintiff  in  making  an 
advance  out  of  the  funds  of  the  society  on  insufficient 
mortgage  security.  The  claim  was  not  disputed,  and 
the  only  question  was  as  to  the  liability  of  the 
plaintiff  on  the  counter-claim. 

Tho  society  was  registered  under  the  Building 
Society  Act  (6  &  7  Will.  4 ,  c.  32),  and  the  rules  were 
certified  by  the  registrar. 

The  society  was  also  registered  under  the  Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42).  By  the 
rules,  the  object  of  the  society  was  declared  to  be  to 
raise  by  the  subscriptions  of  its  members,  and    in 

(a.)  Reported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
rislor-at-Law. 


shares  of  £50  each,  payable  by  monthly  instalments  of 
10s.  per  share,  a  fund,  out  of  which  each  member 
should  receive  the  amount  or  value  of  his  share  for 
the  erection,  or  purchase,  of  a  dwelling-house  or 
dwelling-houses,  or  other  real  or  leasehold  estate. 
By  rule  8  the  funds  of  the  society  were  to  be 
advanced  to  the  members,  or  invested  in  such 
manner,  on  such  terms,  and  upon  such  mortgage  of 
freehold,  copyhold,  or  leasehold  tenure,  as  the  board 
should  deteimine.  The  plaintiff  was  a  director  of 
the  society  from  its  formation,  and  in  December, 
1876,  he  was  present  at  a  meeting  of  the  board  when 
a  resolution  was  passed  that  advances  should,  in 
future,  be  made  to  members,  on  deposit  of  their 
scrip,  at  the  rate  of  six  per  cent,  per  annum ;  and  in 
February,  1883,  he  was  party  to  a  resolution  that  not 
more  than  four-fifths  of  the  amount  paid  up  on  any 
share  should  in  future  be  advanced.  In  pursuance  of 
these  resolutions  advances  were  from  time  to  time 
made  out  of  the  funds  of  the  society  to  members  on 
the  security  of  their  shares,  and  losses  amounting  to 
£791  were  sustained  by  ttie  society  thereby.  The 
plaintiff  was  not  a  party  to  any  of  the  resolutions  to 
make  the  advances.  The  other  ground  of  counter- 
claim related  to  an  advance  of  £500  on  the  security 
of  some  leasehold  cottages,  on  which  transaction  the 
society  incurred  a  loss. 

The  learned  judge  gave  judgment  for  the  plaintiff 
on  the  claim  and  counter-claim.  The  defendants 
appealed. 

BucJdey,  Q.C.,  and  Theobald,  in  support  of  the 
appeal,  cited  In  re  Railway  and  General  Light 
Improvement  Co.,  28  W.  E.  o4i  ;  In  re  Oxford  BenejU 
Building  and  Investment  Society,  35  W.  E,  116,  35  Ch.  D. 
502 ;  Evans  v.  Coventry,  5  W.  E.  436,  8  De  G.  M.  & 
Gt.  385  ;  Salisbury  v.  Metropolitan  Railway  Co.,  18 
W.  E.  974;  Joint-Stock  Discount  Co.  v.  Brown,  17 
W.  E.  1037,  L.  E.  8  Eq.  381 ;  Phosphate  of  Lime  €». 
V.  areen,  L.  E.  7  C.  P.  43,  20  W.  E.  C.  L.  Dig.  16; 
Trevor  v.  miitwoHh,  36  W.  E.  145,  12  App.  Cas.  409; 
and  Flitcroft's  case,  31  W.  E.  174,  21  Ch.  B.  519. 

F.  Marsliall  and  T.  Marchant  Williams,  contra. 

Cur.  adv.  vult. 

July  29,  1890.— The  judgment  of  the  Court  (Lord 
EsHER,  M.E.,  and  Lindley  and  Lopes,  L.JJ.),  was 
read  by 

LiNDLEY,  L. J. — In  this  case  the  defendant  society 
seeks  by  a  counter-claim  to  make  the  plaintiff,  one 
of  the  directors,  responsible  for  losses  which  the 
society  has  sustained,  j&rst,  by  reason  of  advances 
made  to  members  on  the  security  of  their  shares  in 
the  society,  and  secondly,  by  reason  of  advances 
made  on  the  security  of  some  cottages  of  insufficient 
value. 

To  deal  with  the  last  loss  first.  A  sum  of  £500 
was  advanced  on  the  security  of  a  mortgage  of  ten 
cottages,  which  were  let  at  rentals  considerably 
greater  than  the  instalments  by  which  the  loan  ana 
interest  had  to  be  rejwid.  The  cottages  were  inspected 
by  one  of  the  directors  of  the  society,  and  he  reported 
the  security  sufficient.  But  he  does  not  appear  to 
have  considered  what  the  houses  were  wortii  if  put 
up  for  sale,  and  the  advance  was,  no  doubt,  injudun- 
ous.  The  transaction,  however,  was  clearly  intra 
vires,  and  was  perfectiy  honest.  The  most  that  can 
be  said  about  it  is  that  there  was  an  error  of  judg- 
ment on  the  part  of  the  directors.  But  this  is  not 
enough  to  make  them  liable  for  the  loss.  The 
learned  judge  who  tried  the  case  acquitted  the  plain- 
tiff of  all  culi)able  negligence  in  this  matter,  and  I 
see  no  reason  to  differ  from  him.  Lideed,  rule  29, 
indemnifying  the  directors,   is  clearly  applicable  to 
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-ttiispartof  the  case.    On  this  point,  therefore,  the 
society  fails. 

The  other  loss  complained  of  is  of  a  very  different 
-character.  The  society  was  formed  in  1866,  and  was 
registered  in  1879  under  the  Building  Societies  Act  of 
1874.  The  rules  of  the  society  were  certified  to  be  in 
conformity  with  the  law  by  the  registrar  of  building 
•societies.  One  of  those  rules,  viz.,  the  8th,  is  so 
worded  as  to  admit  of  more  constructions  than  one, 
and  the  directors  unfortunately  appear  to  have 
regarded  it  as  authorizing  advances  to  members  on 
the  security  of  their  shares  in  the  society.  Accord- 
ingly, in  December,  1876,  a  resolution  was  passed  by 
the  directors  authorising  such  advances,  and  in 
February,  1883,  another  resolution  was  passed  limit- 
ing the  amount  to  be  advanced  to  four-fifths  of  the 
amount  of  the  borrowing  member's  shares.  The  plain- 
tiff concurred  in  both  these  resolutions.  Advances 
were  accordingly  made  by  the  directors  to  members  on 
no  other  security  than  their  shares,  and  the  evidence 
warrants  the  inference  that  the  plaintiff  knew  that 
this  was  frequently  done.  The  plaintiff,  however, 
was  no  party  to  the  particular  advances  mentioned  in 
the  counter-daim,  and  the  loss  of  which  is  sought  to 
he  recovered  from  him.  The  learned  judge  held  that 
he  was  not  responsible  for  this  loss  on  the  ground  that 
no  negligence  on  his  part  was  proved.  The  society, 
however,  contend  that,  however  fiiis  may  be,  the  plain- 
tiff is  responsible  for  the  loss  on  the  ground  that  the 
advances  were  altogether  ultra  vires,  and  are  attribut- 
able to  the  illegal  resolutions  which  authorized  them. 

On  looking  carefully  at  the  statutes  by  which  these 
societiesare  governed — viz.,  6  & 7  Will.  4,  c.  32,  s.  4,  and 
the  previous  statutes  there  referred  to — ^viz. ,  1 0  Geo.  4 ,  c. 
56,  ss.  2,  13,  30,  and  31,  and  4  &  5  Will.  5,  c.  40,  s.  9~ 
it  certainly  does  appear  that  building  societies  can 
only  advance  money  on  the  security  of  landed 
broperty,  freehold,  copyhold,  or  leasehold.  The  later 
act,  37  &  38  Vict.  c.  42,  ss.  13  and  2o,  is  to* the  same 
effect,  except  that  the  public  funds  are  added.  The 
8th  rule  must  be  construed  with  reference  to  these 
enactments,  and  if  it  authorizes  advances  on  other 
securities,  or  on  no  security,  it  must  to  that  extent  be 
regarded  as  contrary  to  law,  and  invalid.  The  resolu- 
tions founded  upon  that  rule,  and  authorizing  advances 
other  than  on  tne  seciuity  mentioned  in  the  statutes, 
must  also  be  treated  as  of  no  validity.  No  director, 
therefore,  who  has  in  fact  advanced  money  of  the 
sodeir  upon  any  other  security  than  land,  can  avail 
himadf  either  of  the  rule  or  of  the  resolutions  as  a 
defence  to  an  action  by  the  society  for  the  restitution 
of  the  money  so  advanced.  Nor  does  rule  29,  relating 
to  the  indemnity  of  the  directors,  extend  to  acts  which 
are  ultra  vires,  and  beyond  the  powers  which  the 
society  itself  could  confer  upon  them.  It  does  not, 
however,  also  follow  that  because  the  resolutions  of 
December,  1876,  and  of  February,  1883,  are  contrary 
to  law,  and  are  invalid,  the  plaintiff  is  responsible  for 
what  other  people  did  on  the  faith  of  them.  It 
probably  is  true  that  if  no  such  resolutions  had  been 
passed  no  such  advances  as  they  authorized  would 
have  been  made;  but  the  real  cause  of  the  loss 
snstained  by  the  society  is  the  improi)er  advance ;  the 
resolution  was  not  the  causa  causans  of  the  loss,  but 
only  a  causa  sine  qua  non.  If  the  resolution  alone  had 
been  passed  nothmg  would  have  happened ;  it  would 
have  had  no  result.  A  new  wrongful  act  by 
independent  persons  was  the  real  cause  of  the  loss. 
The  resolution,  therefore,  was  not  the  real  cause,  not 
the  causa  causans.  It  must  be  borne  in  mind  that  the 
i^lutions  in  question  were  not  orders  given  to  sub- 
ordinate officers  for  them  to  carry  out ;  the  resolutions 
merely  expressed  the  views  of  the  directors  as  to  their 
own  powers  under  the  society's  rules,  and  their  views, 
of  what  should  be  done  as  regards  advances.     The 


resolutions  no  doubt  introduced  the  practice  of  making  ' 
advances  without  proper  security;  but  no  one  was 
bound  to  act  in  any  particular  case  in  conformity  with 
them,  and  every  director  ought  to  have  known  that 
the  resolutions  were  ultra  vires.  They  were  bad  on  the 
face  of  them.  Everyone  acquainted  with  the  statutes 
would  have  seen  that  they  were  bad  without  any 
further  inquiry.  The  plaintiff  ought  not  to  have 
passed  the  resolutions,  and  his  co-directors  ought  not 
to  have  acted  on  them.  I  am  not  aware  of  any 
authority  which  goes  the  length  of  deciding  that 
under  these  circumstances  the  plaintiff  is  liable  for 
what  they  have  done.  They  were  not  his  servants  or 
agents;  their  authority  was  as  great  as  his;  theii* 
knowledge  the  same  as  his ;  and,  even  assuming  that 
he  misled  them  upon  a  point  of  law,  this  does  not 
make  him  liable  to  the  society  for  the  loss  of  money 
which  they  advanced  and  not  he. 

The  cases  to  which  Mr.  Buckley  referred  do  not 
decide  the  point  now  under  consideration.  In  In  rv 
Oxford  Benefit  Building  and  Investment  Society  tho 
directors  declared  dividends  out  of  capital,  and,  in 
effect,  directed  the  payment  of  them.  They  acted  on 
the  resolutions  they  passed,  and  were  held  liable  for 
what  they  did,  and  not  for  what  they  only  resolved  to 
do.  I  have  carefully  looked  at  the  decree  in  Evans  v. 
Coventry,,  and  I  infer  that  the  directors  there  held 
liable,  not  only  passed  resolutions  that  were  ultra  vires, 
but  fijso  acted  on  them.  The  decree  as  to  the  in- 
creased remimeration  of  the  directors  (pp.  844  and 
845)  only  charges  each  director  with  what  he  received. 
The  decree  as  to  dividends  paid  out  of  capital  (p.  84o) 
appears  to  me  only  to  charge  the  directors  who  de- 
chBired  the  dividends,  and,  in  effect,  ordered  them  to 
be  paid.  The  decree  as  to  the  purchase  of  shares  (p. 
846j  only  charges  those  directors  who  concurred  m 
the  purdiases — i.e.,  as  I  understand,  who  made  them 
or  ordered  them  to  be  made. 

In  Joint-Stock  Discount  Co.  v.  Brown  the  directors 
who  were  held  liable  had  done  much  more  than  the 
plaintiff  did  in  this  case.  They  were  all  parties  to 
what  James,  V.C.,  characterized  as  the  fatal  resolu- 
tion, that  the  shai-es  improperly  bought  should  not  b(^ 
sold  for  less  than  a  certain  sum.  Tliey  were  thereby 
implicated  in  the  whole  transaction  which  produced 
the  loss. 

In  Salisbury  v.  Metropolitan  Railway  Co.  directors 
were  held  liable  to  make  good  dividends  wroiiglypaid 
out  of  capital;  but  the  point  which  has  to  be  con- 
sidered in  the  present  case  did  not  arise  there. 

Reliance  was  placed  by  the  counsel  for  the  plaintiff 
on  the  judgment  of  Wickens,  V.C.,  in  Pickering  v. 
Stephenson,  20  W.  R.  654,  L.  B,  14  Eq.  322,  and 
followed  in  Studdert  v.  Grosvenor,  34  W,  R.  754, 
33  Ch.  D.  528.  But  if  a  director  acting  ultra  vires 
— i.e.,  not  only  beyond  his  own  power,  but  also 
beyond  any  power  the  company  can  confer  upon  him 
— parts  with  money  of  the  company,  I  fail  to  see 
o^  what  principle  the  fact  that  he  acted  hond  fide  and 
with  the  approval  of  a  majority  of  the  shareholders 
can  avail  hiim  as  a  defence  to  an  action  by  the  com- 
pany to  compel  him  to  replace  the  money.  I  never 
could  understand  that  part  of  the  Vice- Chancellor's 
judgment ;  nor  can  I  understand  it  now.  I  think  ho 
was  wrong. 

For  the  reasons  stated  I  am  of  opinion  that  the 
plaintiff  is  not  liable,  and  that  the  appeal  ought  to  lx> 
dismissed,  with  costs. 

The  Master  of  the  Rolls  and  my  brother  Lopes 
concur  in  this  judgment. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Minshalls,  Parry'-Jones^ 
&  Co. 

Solicitors  for  the  defendant,  WhiteJwuseii:  Ether  ington. 
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High  Court. 


In  re  Macgowan. — In  re  Earl  of  Ltjcax. 


High  Court. 


Ifjigf)  Otourt  of  S^usttcr. 


Chan.  Div. 
Kay,  J. 


Nov.  8. 


In  re  Macgovan. 
Macgowax  V,  Murray,  (a.) 


Costs — Scale  fee — Negotiating  sale — Conditional  offt 
Solicitors*  Bemuneration  Act,  1881  (44  <t'  45  Vict,  c. 
44) — General  Order  under  Act,  Schedule  /,,  Fart.  /., 
r.  11. 

To  entitle  a  solicitor  to  charge  the  scale  fee  for  nego- 
tiating a  sahy  the  negotiation  must  he  a  complete  negotia- 
tion resulting  in  a  binding  contract,  and  must  have  been 
carried  through  by  the  solicitor  himself  without  assistance, 

A  contract  for  the  sale  of  property,  the  subject  of  an 
action,  conditional  upon  the  sanction  of  the  court  being 
obtained,  does  not  entitle  the  solicitor  who  conducted  the 
iiegotiations  to  the  scale  fee, 

**  Arrange**  in  rule  11  fo  Schedule  I.,  Part  /.,  of  the 
General  Order  under  the  Solicitors*  Bemuneration  Act, 
1881,  means  *^ finally  arrange** 

Adjo\imed  summons. 

The  solicitors  to  the  defendants,  who  were  the 
trostees  of  certain  real  estate  which  was  the  subject 
of  this  action,  received  instructions  from  their  clients 
to  sell  the  property,  and  succeeded  in  obtaining  an 
offer  from  a  bank,  conditional  upon  the  contract  being 
sanctioned  by  the  court,  to  purchase  the  property  for 
£5,000. 

The  solicitors  obtained  evidence  to  induce  the  court 
to  sanction  the  sale,  indudinff  the  opinions  of  two 
skilled  valuers,  who  made  affidavits  to  the  efPect  that 
the  proposed  price  was  fair  and  proper.  The  sale 
was  sanctioned  by  the  court,  and  the  smicitors  claimed 
to  be  entitled  to  the  scale  fee  under  Schedule  I., 
Part  I.,  r.  11,  of  the  General  Order  to  the  Solicitors' 
Bemuneration  Act,  1881,  for  negotiating  the  sale. 
The  taxing  master  disallowed  the  fee,  and  this  stmi- 
mons  was  taken  out  to  review  the  taxation. 

Marten,  Q.C,  and  Davenport,  for  the  summons, 
referred  to  Stanford  v.  Roberts,  32  W.  R.  404,  26 
Ch.  D.  155 ;  In  re  Wilson,  29  Ch.  D.  790,  34  W.  R. 
Dig.  185  ;  Parker  v.  Bletikhorn,  Newbould  v.  Bailward, 
37  W.  R.  401,  14  App.  Cas.  1 ;  Humphreys  v.  Jones, 
34  W.  R.  1,  31  Ch.  D.  30;  Solicitors'  Remuneration 
Act,  1881,  General  Order,  r.  2,  and  Schedule  I.,  Part 
I.,  r.  11. 

Levett,  for  the  plaintiflfe,  was  not  called  upon. 

Kay,.  J.  [after  stating  the  facts  as  set  out  above, 
continued : — ].  In  this  case  the  solicitor  has  had  the 
scale  fee  for  completing  the  sale,  according  to  the 
decision  in  Stanford  v.  Boherts,  and  now  asks  for  the 
scale  fee  for  negotiating  the  sale,  and  also  to  have 
the  costs  of  obtaining  the  sanction  of  the  court  to 
the  sale.  This  must  be  on  the  footing  that  a  con- 
ditional contract  would  entitle  h\m  to  the  scale  fee. 
But  can  he  be  said  tp  have  aixanged  the  price  and 
terms  and  conditions  of  the  sale  ?  A  vendor's 
solicitor  is  to  have  a  scale  fee  for  deducing  title  and 
perusing  and  completing  a  conveyance,  and  another 
scale  fee  for  negotiating  a  sale;  rule  11  does  not 
apply  to  the  former  scale  fee,  but  to  tihe  latter  only. 
[ffis  lordship  then  read  rule  11.]  Taking  the  words 
**  and  no  commission  is  paid  to  an  auctioneer,  or  estate 
or  other  agent,"  the  meaning  of  the  rule  is  plain, 
that  when  9ie  solicitor  has  done  all  the  work  without 
having  paid  an  auctioneer  or  other,  agent  to  assist 

(a.)  Reported  by  James  H.  Bake^-ell,  Esq.,  Bar- 
rister-at-Law. 


him,  and  that  work  results  in  a  complete  contract, 
then  the  scale  fee  applies.  But  if  he  does  not  do  all 
the  work,  but  part  is  done  by  an  agent  whom  he  pays, 
then  he  is  not  entitled-,  because  that  part  of  the  work 
was  not  done  by  him. 

The  question  is,  did  this  solicitor  arrange  the  sale 
and  the  price  and  the  terms  and  conditions?  He 
did  not  do  so  finally,  because  that  was  done  by  the 
court.  And  it  is  obvious  that  arrange  means  imally 
arrange;  the  scale  fee  applies  when  the  solicitor 
makes  the  contract  himsefi.  In  the  present  case  a 
complete  arrangement  was  never  made  by  the  solici- 
tor without  assistance. 

Then,  as  to  the  price,  he  negotiated  with  the  bank 
for  sale  if  tiie  court  approved  the  price.  There  wa* 
clearly  no  binding  contract  made  untQ  the  court 
sanctioned  it.  If  the  court  had  said  that  the  price 
was  not  a  fair  and  proper  price,  there  would  have 
been  no  contract  at  aU. 

"Arrange,"  in  rule  11,  which  only  applies  to 
negotiations,  means  that  the  negotiation  must  he  a 
complete  negotiation  resulting  in  a  binding  contract, 
and  then  the  solicitor  must  have  carried  it  tiirough 
himself,  without  assistance.  Suppose  that  the  con- 
tract had  been  to  sell  to  the  bank  for  £5,000,  if  the 
price  shotdd  be  stated  to  be  a  fair  one  by  A.  B.,  in 
my  opinion  the  solicitor  could  not  have  been  said  to 
have  arranged  the  price.  The  rule  means  that  he 
must,  unaided  and  without  paying  others,  have 
arranged  a  complete  and  binding  contract. 

The  cases  dted  are  upon  the  other  part  of  the  Act 
and  rules  relating  to  completing  the  conveyance,  and 
do  not  touch  rule  11,  which  applies  only  to  negotia- 
tions. 

Summons  dismissed. 

Solicitors,  Cunliffes  ct  Davenport,  for  Darhishirt^ 
Tatham,  fSb  WorthingUm,  Manchester;  Bower,  Cottoiif 
&  Bower, 


Chan.  Div.  1 
Chitty,  J.  J 


July  31 ;  Aug.  5,  1890. 
In  re  Earl  of  Lttcan. 

HaRDINGE  V,  COBDEN.  (a.) 

Administration — Voluntary  charge  —  Equitable  rever- 
sionary interest — No  assignment  of  fund — Creditvn 
for  value — Volunteer — Priority, 

A  mere  voluntary  charge  on  an  equitctble  reversiofiary 
interest,  although  coupled  xoith  covenants  for  payment 
and  further  assurance,  cannot  be  held  equivalent  to  aa 
assigiiment  pro  tanto  so  as  to  give  the  t^olutUeer  daimiug 
therewider  priority  as  againgt  creditors  for  value, 

Donaldson  v,  Donaldson,  2  W.  B,  691,  Kay,  711, 
discussed. 

Adjourned  summons. 

The  action  was  for  administration  of  the  estate  of 
the  late  Earl  of  Lucan.  The  only  point  calling  for 
report  was  as  to  the  validity,  as  against  creditors  for 
value,  of  the  charge  created  by  the  following  inden- 
ture. 

By  a  voluntary  deed  dated  the  10th  of  October,  1867, 
the  jBarl  of  Lucan  granted  a  life  annuity  of  £300  to 
Miss  Ellen  Cobden,  and  charfi;ed  it  upon  his  real  and 
personal  estate  as  appears  below.  The  operative  part 
of  the  deed  was  as  follows :  — 

'*  He.  the  said  Eaii  of  Lucan,  doth  by  these  presents 
grant,  bargain,  and  sell  unto  the  said  Ellen  Cobden 
one  annuity,  clear  yearly  rcnt-chargo,  or  sum  of  £300 

(a.)  Repoi-ted  by  G.  Rowland  Alston,  Esq.,  Bar- 
rister-at-Law. 
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High  CorKX. 


In  be  Earl  of  Ltjcan. — Kelly  r.  Heathman. 


High  Coubt. 


sterling  to  be  ifisuing  or  payable  out  of,  and  charged 
or  chargeable  upon,  all  that  and  those  the  said 
several  lands,  tenements,  and  hereditaments  the  pro- 
perty of  the  said  Earl  of  Lucan,  and  also  upon  the 
said  several  chattels,  goods,  moneys,  securities  for 
money,  and  other  effscts  of  the  said  Earl  of  Lucan." 

The  deed  also  contained  a  covenant  by  the  carl 
for  payment  of  the  said  annuity  and  a  covenant  for 
furtner  assurance.  It  was  a(unitted  that  a  valid 
rent-charge  issuing  out  of  the  said  real  estate  had 
heen  created,  but,  such  real  estate  being  insufficient 
to  x)ay  the  annmly,  the  annuitant  sought  to  charge 
the  personal  estate.  The  chief  clerk,  in  answer  to  an 
inquiry,  certified  in  favour  of  the  charge,  and  the 
executor  thereupon  took  out  a  simmions  to  vary  this 


Vaughan  ffawkins,  for  the  executor,  stated  the 
facts. 

Edward  Ford,  for  Miss  Cobden. — Having  regard 
to  the  Bills  of  Sale  Acts,  I  cannot  contend  that  any 
chattels  are  charged,  but  there  was  an  equitable 
reversionary  interest  in  a  sum  of  railway  stock  which 
was  vested  in  trustees  at  the  date  of  the  annuity  deed 
and  which  is  stiU  reversionary.  The  cases  show  that  a 
voluntary  assignment  of  such  an  interest  is  good,  and  I 
contend  that  a  charge,  although  without  considera- 
tion, operates  as  a  partial  assignment,  and  is  there- 
fore good :  In  re  Way's  TrusUy  13  W.  R.  149,  2  De 
G.  J.  &  S.  365 ;  Kekewich  v.  Manning  1  De  G.  M. 
&  G.  176;  Donaldson  v.  Donaldson,  2  W.  R.  691, 
Kay,  711 ;  Milroy  v.  Lord,  4  De  G.  F.  &  J.  264,  11 
W.  E.  Ch.  Dig.  120;  Richards  v.  Delbridge,  22  W. 
R.  584,  li,  R.  18  Eq.  11;  Hycroft  v.  CViris/y,  3 
Beav.  238 ;  Woodroffe  v.  Johnston,  4  Ir.  Ch.  Rep.  319 ; 
Wilcocks  V.  Haiinyngtouy  6  Ir.  Ch.  Rep.  38. 

Vaughan  Hawkins,  for  the  executor. — The  charge 
must  operate  at  law  if  at  all ;  but  as  the  law  stands 
a  voluntary  assignment  is  good,  a  mere  charge  is 
bad.  You  cannot  charge  a  chattel  except  for  value : 
Lewin  on  Trusts,  8th  ed.,  p.  70  ;  Sloane  v.  Cadogan, 
reported  in  Sugden  on  Vendors  and  Purchasers, 
App.  No.  xxiv.,  11th  ed. ;  Edtoards  v.  Jmies,  1  My.  & 
Cr.  226,  237,  followed  in  loy/c  v.  Hughes,  2  W.  R.  143, 
2  Sm.  &  Giff.  18.  Nothing  short  of  an  assignment 
will  do.  The  case  is  one  of  contract,  and  must  come 
under  the  role  that  equity  will  not  aid  a  volunteer  to 
obtain  specific  performance.  Lord  Macnaghten  in 
Tailhy  v.  Official  Receiver,  37  W.  R.  513,  at  p.  519, 
13  App.  Cas.  523,  at  p.  549,  says  that  '^  a  con- 
tract lor  value  for  an  equitable  charge  is  as  good 
an  equitable  charge  as  can  be."  The  words  "  for 
vedue "  are  essential  to  the  proposition :  Cock- 
rone  v.  Mowe,  38  W.  R.  588,  25  Q.  B.  D.  57.  The 
document  must  be  such  as  to  constitute  a  trust  for  the 
donee.  A  transfer  of  an  equitable  interest  does  this. 
It  the  best  gift  that  can  be  made  when  the  intevest  is 
reversionary,  but  a  mere  charge  effects  nothing  of  the 
sort.  The  trustees  cotdd  not  nave  paid  on  production 
of  this  deed.  The  subject  of  the  charge  is  the  equitable 
reversionary  interest,  not  the  stock,  and  the  trustees 
could  not  be  made  parties  to  an  action  to  sell  or 
enforce  the  charge  as  the  trust  for  the  earl  himself 
does  not  arise  till  the  tenant  for  life  dies. 

Chitty,  J. — ^The  deed  I  have  to  deal  with  is  a 
Yoluntary  one.  Four  points  aiise  on  jt.  First,  it 
creates  a  rent-charge  on  certain  hereditaments  to 
which  the  Earl  of  Lucan  is  entitled — i.e.,  a  valid 
rent-charge  which  issues  out  of  land,  but  does  not, 
of  course,  issue  out  of  chattels.  Secondly,  there  is  a 
covenant  by  the  earl  for  payment  of  the  annuity  or 
lent-charge  which  creates  a  good  debt  answerable 
from  the  real  and  personal  assets  of  the  testator,  but, 
the  deed  being  voluntary,  the  covenantee  is  postponed 


to  creditors  for  value.  Thirdly,  there  is  a  covenantr- 
for  further  assurance,  but,  again,  the  deed  being* 
voluntary,  the  grantee  of  the  annuitv  cannot  have* 
specific  performance.  Fourthly,  at  the  time  of  the- 
execution  of  the  deed  the  earl  had  an  equitable 
reversion  in  a  fund  vested  in  trustees.  The  deed 
recites  that  the  earl  was  possessed  of  various  pro-^ 
perties,  chattels,  moneys,  and  securities,  and  the 
operative  part  diarges  them.  There  is  no  question 
ot  construction.  If  the  deed  had  been'  for  value,  the- 
reversionary  interest  would  have  been  charged.  But 
it  is  not  conceded  that  the  deed  has  any  direct 
operation  on  the  reversionary  interest  itself.  Its> 
operation,  if  any,  is  indirect,  and  by  way  of  equitable 
charge  or  assignment. 

Kekewich  v.  Manning,  Donaldson  v.  Donaldson,  and 
In  re  Way's  Trusts  have  been  referred  to,  and  it  haa 
been  argued  tiiat  the  earl,  as  owner  of  the  reversion, 
had  a  right  to  assign  it  by  way  of  gift  so  as  to  place 
the  donee  in  the  same  position  as  himself  by  way  of 
substitution.  This  proposition  is  accepted  by  the 
other  side.  The  donee  in  such  a  case  could  have 
given  notice  to  the  trustees,  and  when  the  life  dropped 
and  the  reversion  fell  in  she  could  have  gone  to  the 
trustees  and  asked  for  an  assignment.  But  the  ques* 
tion  is  whether  in  fact  this  deed  does  create  a  perfect 
equitable  charge.  Equity  will  not  assist  an  imper- 
fect gift,  though  it  will  aid  in  protecting  a  perfect 
gift.  In  Donaldson  v.  Donaldson  Wood,  V.C,  said 
the  transferee  could  go  to  the  trustees  and  ask  for  a 
transfer,  and  could  enforce  his  right  in  an  action 
against  them  without  making  the  donor  a  party. 
Now  I  cannot  hold  that  proposition  hero  in  favour  of 
this  annuity,  because  the  thing  itself  is  not  trans- 
ferred.  The  utmost  that  has  been  done  is  to  create  a 
charge.  If  three  years  after  the  annidty  was  ^ranted 
the  tenant  for  life  was  still  living,  could  the  laay  have 
instituted  an  action  against  the  trustees  for  the 
purpose  of  having  her  annuity  raised  out  of  the 
reversionary  interest 't  It  is  clear  she  could  not. 
Could  she  have  sued  the  donor  ?    Clearly. 

The  point  of  the  case  is  that  what  is  given  is  not 
the  thing  itself,  but  a  charffo  on  the  thing.  Could 
the  court  order  the  thing  which  was  not  given  to  be 
sold  for  the  purpose  of  raising  an  annuity  ?  Clearly 
not ;  and  the  conclusion  is  that  the  gift  is  not  perfect 
as  it  stands.  The  right,  when  carefully  analyzed, 
depends  on  contract,  and  equity  in  such  a  case  gives, 
no  assistance  to  volunteers  seelong  specific  perform- 
ance. The  right  which  is  claimed  is  not  a  mere  right 
of  having  the  thing  which  is  given  protected,  but  to 
have  something  which  has  not  been  given  sold  to- 
make  good  what  has  been  given. 

Certificate  varied. 

Solicitors  for  the  executor,  Farrer  tt  Co, 

Solicitor  for  Miss  Cobden,  T.  OilL 


^5^- ^7- 1  June  17, 18, 1890. 

Nortn,  J,  )  • 

Kelly  v.  Heathman.  (a.) 
Patent-Spedficalion'—Amendnient— Validity— Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  <fc  47  Vict. 
c.  57),  s.  18. 

A  jxitent  was  granted  for  "a  telescope  ladder  for 
dfmiestic  and  other  purposes,''  The  specification  claimed 
— "  (1)  The  tiro  ladders  occupying  the  space  o/on^  only  ; 
(2)  the  ready  means  of  working  by  the  cord;  (3)  the 

(a.)  Reported  by  Fkancis  T.  Duka,  Esq.,  Barrister- 
at-Law. 
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simple  bracket  lever  hy  which  the  ladder  is  secured  at  any 
repaired  length,''^  The  pateivtee  subsequently  amended  his 
specification  by  leave  by  striking  out  (1),  (2),  and  (3), 
and  substituting  *'  The  combination  in  a  telescope  ladder 
herein  described,  of  means  for  raising,  lowering,  and 
stopping,  all  as  herein  described  and  shown  in  accompany- 
4ng  drawings"    In  an  action  for  infringement. 

Held,  upon  the  construction  of  the  entire  specifi/xdion 
befiyre  amendment,  that  the  claim  was  really  for  a  com- 
bination, and  thai,  therefore  the  amendment  was  only  **  a 
correction  or  explanation''^  within  sectimi  .18  of  the 
JPatents,  Designs,  and  Trade-Marks  Act,  1883,  and  did 
not  make  the  specification  as  a/mended  claim  an  invention 
.stibstantiaUy  larger  than,  or  substantially  different  from, 
Uhe  original  cluim ;  and  consequently  that  amendment  did 
.not  render  the  patent  invalid. 

Trial  of  actiou. 

The  plaintiff,  as  patentee,  claimed  in  this  action  an 
injunction  for  the  ii^tringofment  of  his  patent,  and  dam- 
ages or  an  accoimt  of  profits.  The  defendant  denied 
infringement,  and  also  alleged  that  the  patent  was 
invalid,  and  by  his  particulars  of  objection  uleged — (1) 
That  the  spe^cation  did  not  sufBiciently  distinguish 
^hich  of  the  matters  and  things  therein  described 
were  new  and  which  were  old ;  (2)  That  the  amended 
specification  claimed  an  invention  larger  than  and 
differing  from  the  original  specification ;  (3)  That  if 
the  defendant's  apx)aratus  was  covered  by  the  plain- 
tiff's specification  the  alleged  invention  was  not  new, 
having  been  ab'eady  published  in  six  earlier  specifica- 
tions. 

The  plaintiff's  patent  was  dated  the  oth  of  October, 
1886,  and  was  for  "  a  telescope  ladder  for  domestic 
and  other  purposes." 

The  invention  was  described  in  the  provisional  specifi- 
cation as  *  *  A  telescope  ladder,  designed  to  take  the  place 
of  the  cumbrous  ladders  now  in  use,  being  two  distinct 
ladders  of  equal  length,  one  drawing  out  of  the  other 
by  pulling  a  cord  at  the  side  of  the  ladder,  both  ends 
of  such  cord  being  attached  to  the  inner  or  sliding 
ladder,  which  is  drawn  out  to  its  full  extent  with  per- 
fect ease  in  a  few  seconds  of  time.  It  can  be  adjusted 
to  any  height  and  stopped  at  every  tread  or  nine 
inches  in  ascending  or  descending  by  means  of  a  light 
strong  lever  bracket  fixed  to  the  lower  ladder.  This 
lever  is  raised  by  the  ascending  ladder  and  drops 
down  under  each  tread,  becoming  locked  by  the  slid- 
ing ladder  descending  and  resting  on  it.  This  lever 
is  raised  and  the  sliding  ladder  released  by  a  simple 
^ding  rod  running  down  the  side  of  the  lower  ladder 
like  the  cord  for  raising,  to  within  the  convenient 
reach  of  the  person  workmg  the  ladder.  The  raising 
cord  runs  through  pulleys  near  the  top  and  bottom  of 
the  lower  ladder.  The  steps  or  treads  are  flat,  and 
placed  edgewise  near  the  face  of  each  ladder :  thus, 
being  close  behind  each  other,  no  inconvenience  is  felt 
when  in  use." 

The  complete  specification  contained  a  description 
of  the  invention  by  reference  to  drawings  which 
accompanied  it,  and  the  claim  was  as  follows : — 

"  Having  now  particularly  described  and  ascertained 
the  nature  of  my  said  invention  and  in  what  manner 
the  same  is  to  be  performed,  I  declare  that  what  I 
claim  is — 

**(!)  The  two  ladders  occupying  the  space  of  one 
only. 

'*  (2)  The  ready  means  of  working  by  the  cord. 

"  (3)  The  simple  bracket  lever  by  which  the  ladder 
is  secm-ed  at  any  required  length." 

Leave  was  subsoquontlv  obtained  to  amend  this 
specification,  which  was  clone  by  striking:  out  para- 
graphs (1),  (2),  hnd  (3)  from  tho  claim,  jin'l  substitut- 
ing for  them  the  following :  - 

"The  combination  in  a  telc.?c:)pc  hrllor  as  herein 


described  with  means  for  raising,  lowering,  and 
stopping  all  as  herein  described  ana  shown  in  accom- 
panying drawings." 

Cozens-Hardy,  Q.C,  and  Macrory,  Q.C.,  for  the 
plaintiff. — ^The  plaintiff  claims  a  combination,  and  none 
such  exists  in  any  of  the  alleged  anticipations. 

W.  B.  Bousfisld,  for  the  defendant. — All  the  parts  of 
the  plaintiff's  invention  are  old.  The  original  spiacifica- 
tion  claimed  three  things,  each  of  which  was  old ;  and  no 
claim  was  made  for  a  combination.  A  patentee 
cannot  strike  out  of  his  specification  things  he  has 
claimed  and  introduce  insteiad  a  claim  for  a  combina- 
tion of  them :  46  &  47  Vict.  c.  57,  s.  18,  sub-section 
(2),  and  s.  o,  sub-section  (5).  The  combination  is  not 
the  subject-matter  of  a  patent:  Williams  v.  Nye,  1 
Eep.  Pat.  Cas.  62. 

Cozens-Hardy,  Q.C,  in  reply. — ^Plaintiff  has  pijMsti- 
cally  used  old  elements  for  a  combination  previously 
unknown,  and  it  is  good  subject-matter  for  a  patent. 
The  original  specification  shows  a  manifest  intention  to 
claim  the  combination,  and  the  amendment  does  not 
increase  the  claim :  Hayward  v.  Hamilton,  Griffin  Pat. 
Cas.  1884-6,  p.  115;  Bateman  v.  Gray,  8  Ex.  906. 

NOBTH,  J. — ^The  claims  in  the  original  specification 
are  not  well  expressed,  but  I  have  no  doubt  the 
plaintiff  meant  to  claim  tiie  combination  of  the  various 
things  specified. 

.  It  is  suggested  that  the  claim  does  not  accord  with 
sub-section  5  of  section  5  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  which  says  that  "  a  specifica- 
tion, whether  provisional  or  complete,  must  commence 
with  the  title,  and  in  the  case  of  a  complete  specifica- 
tion must  end  with  a  distinct  statement  of  the  inven- 
tion claimed."  So  that  whereas  formerly  a  claim  was 
not  necessary,  it  is  now  required.  But  any  difficulty 
caused  by  the  section  itsdf  is  removed  by  the  decision 
of  the  Court  of  Appeal  in  Siddell  v.  Vickers,  39  Ch.  D. 
92,  37  W.  R.  Dig.  133,  which  says  that  noncompliance 
with  this  section  does  not  make  the  patent  void,  but 
that  it  is  merely  a  directory  provision  to  the  comptroller 
or  other  law  officer  who  deals  with  the  matter  i^hen 
it  comes  before  him,  and  if  he  is  satisfied,  mere  non- 
compliance with  this  provision  will  not  of  itself  make 
the  patent  void.  In  my  opinion  the  original  specifica- 
tion claimed  what  is  expressly  claimed  in  the  amended 
Ication ;  and  as  the  whole  combination  is  claimed 


there  is  no  ground  for  saying  that  there  ought  to  be 
a  distinction  of  the  specific  parts  claimed  and  which  of 
them  are  old. 

A  further  objection  is  taken  that  "  the  specifica- 
tion as  amended  claims  an  invention  substiantially 
larger  than  and  different  from  the  invention  claimed 
by  the  specification  as  it  stood  before  amendment.** 
Now,  sub-section  8  of  section  18  of  the  Act  of  1883 
provides  that  '*  no  amendment  shall  be  allowed  that 
would  make  the  specification,  as  amended,  claim  an 
invention  substantially  larger  than  or  substantially 
different  from  the  invention  claimed  by  the 
specification  as  it  stood  before  amendment." 
But  sub-section  1  provides  that  amendment  may 
be  made  "by  way  of  disclaimer,  correction,  or 
explanation,"  and  in  my  opinion  what  has  been  done 
in  this  case  is  by  way  of  correction  or  explanation, 
and  not  by  way  of  disclaimer,  and  the  result  is  that 
the  plaintiff  has  not  claimed  an  invention  sub- 
stantially larger  than  or  substantially  different  from 
that  which  was  claimed  by  the  specification  as  it 
originally  stood. 

Another  objection  is  that  the  invention  is  not  new, 
as  six  prior  specifications  anticipate  the  plaintiff's 
invention.  The  evidence  does  not  justify  my  arriving 
at  such  a  conclusion.  I  am  satisfied  that,  so  far  as  the 
witnesses    know,    none    of    them    have    ever    been 
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employed  at  all,  and  the  defendant  has  not  been 
called  as  a  witness,  and  he  must  necessarily  have  some 
knowled^  upon  the  subject.  The  only  other  pomt  is 
that  the  myention  is  not  the  proper  subject-matter  of 
ft  patent.  It  is  said  that  telescopic  ladders  are  old, 
and  that  endless  cords  and  other  means  for  working 
them  are  old,  and  that  brackets  or  something  similar 
for  supporting  the  extended  ladder  are  old,  and  I  am 
asked  to  say  mat  as  this  invention  is  merely  a  combina- 
tion of  certain  old  matters,  it  is  not  the  proper  subject- 
matter  of  a  patent.  I  sec  no  grounds  for  that  con- 
chision.  I  should  have  anticipated  evidence  to  be 
adduced  to  show  that  there  was  really  nothing  new  in 
this  invention,  but  it  is  entirely  wantmg.  I  am  with- 
out evidence  of  public  knowledge  which  might  have 
rendered  it  a  serious  question  whether  there  was  a 
proper  subject-matter  for  a  i)atont.  Having  regard 
to  this,  and  to  the  fact  that  at  a  time  when  he  was 
acting  as  the  plaintiff's  agent  he  published  a  circular 
with  reference  to  the  plaintiff's  ladders  in  which  ho 
referred  to  them  as  **in  point  of  utility  there  is 
nothing  better."  "With  such  a  statement  from  a  man 
experienced  in  this  class  of  business  I  cannot  come  to 
the  conclusion  that  this  is  not  a  proper  subject-matter 
for  a  patent. 

The  question  of  infringement  is  not  really  in 
dispute.  The  suggested  difference  between  the  lever 
bracket  of  the  defendant  emd  the  plaintiff's  is  appar- 
ently that  the  defendant's  is  a  trine  less  useful  from  a 
mechanical  poiut  of  view.  There  is  no  defence  in 
Kohstance,  and  the  plaintiff  is  entitled  to  an  injunction 
and  an  account. 

Solicitors,  Wolferatait  cfc  Avery  ;  J,  H.  Johnson y  SoHt 
cC-  LIJU. 


S^ifj:!  July  31;  Aug.  6,  1890. 

In  re  Smith. 

BiLKE   r.  BOFER.  (a.) 

Will — Republication — Will  of  married  woman  during 
coverture — Death  of  husband — Subsequent  testamentary 
instrument  of  widoio  containing  no  reference  to  mill — 
Will  and  testamentary  instrument  admitted  to  probate. 

In  order  that  a  will  may  be  republished  by  a  subsequent 
testamentary  instrument^  that  i)istrumeiU  must  contain 
sufficient  reference  to  the  will  to  raise  the  inference  that 
Vie  testator  had  in  his  mind  the  republication  of  his  willy 
Utough  no  expression  of  direct  intention  is  absolutely 
necessary. 

By  marriage  settlement  M,  S,  had  a  power  of  atmoint- 
ineut  over  certain  freehold  messuages  and  a  «wmo/£2,000 
AVit'  £3  per  Cents,,  being  property  comprised  in  such 
Element,  By  her  willy  made  in  1878,  in  her  husband's 
lifetimey  she  exercised  this  powery  and  also  purported  to 
dispose  of  all  other  property  over  which  she  had  any 
pfncer  of  disposition.  After  her  hvsband^s  deathy 
M,  8,  executed  a  testamentary  imtrument,  subse- 
fluently  admitted  to  probate  with  the  loilly  not  referring 
in  any  way  to  the  will,  M,  ^'.  died  in  1888,  possessed  of 
^her  estate,  including  the  property  mentioned  in  the  testa- 
mentary instrument,  to  which  she  luas  absolutely  entitled, 
Mdes  the  settled  property  and  certain  separate  estate, 

Hddy  applying  the  principle  of  Barnes  v,  Crowe,  1 
Vn,  jun,  497,  that,  as  the  testamentary  instrument 
did  not  contain  anything  from  which  it  could  6e, 
directly  or  indirectly,  inferred  that  the  testcUrix  had  in 
W  mini  the  republishing  of  her  vnlly  such  instrument 
did  net  act  as  a  republication, 
Bowley  v,  Eyton,  2  Mer.  128,  explained. 

l«0  Beported  by  W.  H.  Quarrell,  Esq.,  Barrister- 
at-Law. 


Adjourned  summons. 

By  an  indenture  of  settlement  made  the  14th  day  of 
November,  1864,  between  Maria  Smith,  then  Maria 
Bockhill,  widow,  of  the  first  part,  Joseph  Smith,  of 
the  second  part,  and  the  defendants  E.  Rox>er  and 
H.  C.  Smith  of  the  third  part,  prior  to  the  marriage 
afterwards  solemnized  between  the  said  Maria  Smith 
and  Joseph  Smith,  a  freehold  messuage  at  Dunmow; 
in  the  county  of  Essex,  and  two  messuages  at  Upway, 
in  the  county  of  Dorset,  and  a  sum  of  £2,000  New 
Three  per  Cent.  Annuities  were  settled  by  the  said 
Maria  Smith  in  trust  for  herself  during  her  life,  and 
after  her  decease  in  trust  for  her  husband  during  his^ 
life,  and  after  the  decease  of  the  survivor  of  them  in 
trust  for  such  persons  as  she  should  by  deed  or  will 
appoint. 

Maria  Smith,  by  her  will,  dated  the  17th  of 
December,  1878,  in  exercise  of  the  powers  in  the 
settlement  contained,  appointed  the  messuage  at 
Dunmow,  after  the  decease  of  herself  and  her 
husband,  to  Richard  Boper  and  his  heirs,  and  as 
to  the  premises  at  Upway,  and  all  other  the  real 
estate,  if  any,  not  thereinbefore  disposed  of,  and  com- 
prised in  the  said  indenture,  she  appointed  the  same, 
after  the  death  of  the  survivor  of  herself  and  her  hus"- 
band,  to  the  use  of  the  defendants  Richard  Roper  emd 
Henry  Clark  Smith  and  their  heii-s,  m  trust  for  sale-, 
and  to  hold  the  proceeds  upon  the  trusts  thereinafter 
declared ;  and  in  further  exercise  of  the  said  powers, 
and  of  every  other  power  enabling  her  thereimto,  she 
directed,  limited,  and  appointed  tibat  the  said  sum  of 
£2,000  New  £3  per  Crait.  Annuities  should  be  sold 
and  the  money  arising  therefrom  disposed  of  as  there- 
inafter mentioned ;  that  was  to  say,  she  directed  and 
appointed  that  the  proceeds  of  the  siale  and  the  money 
arising  from  the  sale  of  her  real  estate,  and  all  other, 
if  any,  her  moneys,  property,  and  effects  over  which 
she  had  any  power  of  disposition,  should  be  disposed 
of  in  manner  thereinafter  mentioned,  and  the  residue, 
subject  to  the  payment  of  expenses  of  proving  andl 
executing  her  wiU,  imto  and  amongst  all  her  nephews 
and  nieces  (the  children  of  her  brother,  the  defendant 
H.  D.  Darden,  and  sisters,  the  defendant  Elizabeth 
Bowdith,  widow,  and  Mary  Ann  Bowditch,  deceased) 
living  at  her  decease,  and  their  child  or  children  in 
manner  therein  directed,  and  the  testatrix  appointed 
the  defendants  R.  Roper,  H.  C.  Smith,  and  her 
nephew,  the  defendant  John  Burden,  her  execu- 
tors. 

Joseph  Smith  died  on  the  24th  of  June,  1884. 
After  the  death  of  Joseph  Smith,  Maria  Smith  exe-* 
cuted  an  instrument  of  a  testamentary  character  in 
the  following  terms : — 

**  Dunmow,  July  30th,  1885. 

<<  This  is  a  present  to  Oswald  Newman  Roper  from- 

his  aunt  Mana  Smii^,  by  the  express  wish  of  his  late 

nnde,  Joseph  Smith,  a  few  weeks  before  his  death. 

10  shares  of  £10  each  in  the  Dunmow  Gas  Company.. 

'*  Maria  Smith, 
**  Witness— 

"  Henry  C.  Smith, 
"  Eliza  Clark." 
Maria  Smith  died  on  the  19tA  of  June,  1888,  and' 
her  said  will  and  codicil  were  proved  at  the  principal 
registry  on  the  26th  of  September,  1888,  by  the  exe- 
cutors therein  named* 

Maria  Smith  died  possessed  of  the  following  pro- 
perty, in  addition  to  the  settled  property  and  dividends 
and  rents  accruing  thereon,  and  the  ten  gas  shares- 
bequeathed  to  the  said  Oswald  Newman  Ropery 
namely,  £1,000  Consolidated  Annuities,  with  divi-- 
dends  accruing  thereon ;  nineteen  shares  of  £10  each 
in  the  Dunmow  Gas  Co. ;  a  sum  of  £250  secured  upon 
mortgage  from  a  Mr.  Whi£Bn,  with  interest  thereon; 
housSiold  fuiniture  of  the  value  of  £144,  or  there*-- 
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Abouts ;  cash  in  the  house,  at  her  bankers,  and  in  the 
fsavings  bank,  amounting  to  £73,  or  thereabouts. 

The  sum  of  £1,000  Consols  and  the  gas  shares  were 
the  property  of  the  testatrix  before  her  marriage,  and 
Temained  up  to  the  time  of  her  death  standing  in  her 
name. 

The  question  arose  whether  the  testatrix  was  or  was 
not  intestate  as  to  this  last-mentioned  property.  This 
depended  upon  this  point — ^whether  the  document  of 
the  30th  of  July,  1885,  operated  as  a  republication  by 
Jier,  after  she  acquired  a  complete  power  of  disposi- 
tion, of  a  will  made  while  she  had  only  a  limited 
power  of  disposition  (her  will  being  made  by  her 
when  a  /erne  covert)  in  order  to  make  that  will  speak 
from  the  time  of  republication  and  pass  that  property 
to  which  she  was,  at  the  time  of  her  death,  absolutely 
•entitled. 

JC.  Cm  wlei/y  for  one  of  the  legatees. — If  the  document 
or  codicil  adinitted  to  probate  was  a  republication  of 
the  will,  everything  passes  under  it;  if  not,  there  must 
"be  an  inquiry  as  to  the  separate  estate.  Bepublica- 
tion  is  necessary,  applying  the  principle  of  the  deci- 
sion in  Willock  v.  Noble,  23  W.  R.  809.  L.  E.  7 
H.  L.  580.  By  section  34  of  the  Wills  Act  (1 
Tict.  c.  26)  the  will  dates  from  the  time  of  re- 
publication. Du  Hourmelin  v.  Sheldon,  2  W.  IL 
639,  19  Beav.  389,  is  no  authority.  In  that 
case  the  will  was  made  in  1824,  and  confirmed  in 
1829.  The  principle  of  constructive  republication  is 
^ven  in  1  Jarm.,  4th  ed.,  p.  193.  In  Rowley  v. 
Eyton,  2  Mer.  128,  the  codicil  was  held  to  be  a  repub- 
lication of  the  will  so  as  to  subject  after-acquired 
<5opyholds  subject  to  a  devise  for  payment  of  debts. 
In  Skiniier  v.  Ogle,  4  Notes  of  Cas.  74,  the  will  was 
made  before  the  WiUs  Act,  the  codicil  after.  The  cases 
show  that  the  very  act  of  making  a  codicil  is  a  recog- 
nition of  the  will  then  existing,  and  everything 
admitted  to  probate  counting  as  a  will  has  effect  as 
fluch :  1  Powell  on  Devises,  3rd  ed.,  p.  610 ;  Vtterton 
V.  Robins,  1  A.  &  E.  423,  2  Nev.  &  M.  819.  BurtonY. 
Newbery,  24  W.  R.  388,  1  Ch.  D.  234,  seems  to  be 
Against  my  contention,  but  that  case  is  explained  in 
Qreen  v.  Tribe,  27  W.  E.  39,  9  Ch.  D.  231,  and  in 
FolleU  V.  Pettman,  31  W.  R.  779,  23  Ch.  D.  337.  In 
the  present  case  the  testatrix  did  not  caU  the  instru- 
ment a  codicil ;  if  she  had  done  so  there  is  no  doubt 
it  would  have  acted  as  a  republication. 

He  also  referred  to  Herbert  v.  Turball,  1  Keb.  589. 

Waggett,  for  H.  Burden,  one  of  the  next  of  kin. — 
The  wiU  can  only  operate  on  the  separate  estate. 
There  has  been  no  republication.  An  intention  to 
revive  must  be  shown :  section  22  of  the  Wills  Act. 
The  admission  to  probate  does  not  affect  the  rights  of 
the  parties.  The  mtention  is  the  point,  and  mere  is 
no  reference  to  any  previous  testamentary  disposition : 
In  re  Steele,  17  W.  R.  ^5,  1  P.  &  D.  575.  The  fact 
that  the  document  is  not  called  a  codicil  is  important. 

He  also  referred  to  Price  v.  Parker,  16  Sim.  198. 

IT,  Robertson,  for  Elizabeth  Bowditch,  one  of  the 
next  of  kin,  argued  to  the  same  effect. 

F.  R.  Smith,  for  the  trustees  of  the  will. 

Crawley,  in  reply. 

Cur,  adi\  rult, 

August  6. — Stibling,  J. — This  case  raises  a  singu- 
lar porQt,  and  one  not  entirely  covered  by  authority. 
[His  lordship  stated  the  facts,  ctnd  continued : — ]  Li 
the  document  of  July  30,  1885,  there  is  no  reference 
whatever  to  the  prior  will  of  December  17,  1878,  tiie 
document  is  not  called  a  codicil,  and  there  is  no 
attestation  clause  attached  to  it.  Probate  has  been 
granted  of  both  these  instruments,  and  the  question 


is  whether  the  second  testamentary  instrument  of 
July  31,  1885,  constitutes  a  republication  of  the  will 
of  December  17,  1878. 

Now,  according  to  the  decision  of  the  House  of 
Lords  in  the  case  of  WiUock  v.  Noble,  it  is  quite 
dear  that,  as  regards  property  acquired  by  a 
married  woman  after  the  death  of  her  husband,  a 
will  made  by  her  during  the  coverture  would  have 
no  effect,  umess  it  was  republished  after  the  deter- 
mination of  the  coverture.  Apart  from  any  statutory 
requirements,  it  has  long  been  settled  that  a  will  may 
be  republished,  either  by  a  re-execution  of  it  or  by  a 
codicil,  and  according  to  the  notes  to  Duppa  v. 
Mayo,  1  Saund.  278,  6th  ed.,  1845,  '*  anything  which 
showed  an  intent  tliat  the  will  should  be  of  subse- 
quent date  was  a  sufficient  republication."  Of  course 
a  codicil  to  a  will,  if  it  refers  to  the  will  and  shows 
such  an  intention,  would  be  a  republication.  Now  the 
learned  author  of  Williams  on  Executors,  Yaughan- 
Williams,  J.,  says,  1  Williams'  Executors,  7th  ed., 
p.  211 : — '*  A  cooidl  will  cunount  to  a  republication  of 
the  will  to  which  it  refers,  whether  the  codicil  be  or 
be  not  annexed  to  the  will,  or  be  or  be  not  expressly 
confirmatory  of  it,  for  every  codicil  is,  in  constnictioii 
of  law,  part  of  a  man's  will,  whether  it  be  so  described 
in  such  codicil  or  not ;  and  as  such  furnishes^  conda- 
sive  evidence  of  the  testator's,  considering  his  will  as 
then  existing." 

It  must,  however,  be  borne  in  mind  that  the 
learned  author  was  there  speaking  of  a  codicil  whidi 
refers  to  the  will,  and  while  the  long  list  of  cases 
stated  in  the  note  forms  an  ample  justification  to  the 
learned  author's  proposition  of  law,  in  evoy  one  of 
those  cases,  with  one  apparent  exception,  with  which 
I  will  deal  presently,  there  appears  to  have  been  an 
express  reference  in  the  codicil  to  the  preceding  wilL 
In  most  of  those  cases  there  were  the  usual  formal 
words,  but  in  some  of  them  that  did  not  occur.  In 
Serocold  and  Hunter  v.  Heming,  2  Lee's  Bed.  Beports, 
p.  490,  Richard  Heming,  the  testator,  had  written 
at  the  bottom  of  his  will  immediatdv  under  his  name 
and  seal  affixed  to  the  last  sheet,  as  follows : — ^*  London, 
16th  of  October,  1755. — I  likewise  give  to  Mrs. 
Lucretia  Luxford  £25  a  year  for  her  life,  and  to  my 
black  servant,  Peter  SaviUe,  £10  a  year  for  his  Kfe, 
the  said  annuities  to  be  x>aid  out  of  my  estate  by  my 
executors  above-named :  Witness  my  hand,  Ridiaid 
Heming.  Witnesses,  John  Serocold,  J.  Straw."  In 
that  case,  although  the  will  was  not  mentioned  in 
terms,  there  was  a  plain  reference  to  it,  and  it  was 
hdd  by  Sir  George  Lee  that  the  words  "  my  executors 
above-named"  constituted  "such  a  reference  to  the 
first  will  as  would  revive  it  at  least  as  to  thepersonal 
estate  which  alone  was  in  question."  The  case, 
however,  which  approaches  the  most  nearly  of  any 
of  them  to  the  present  case  is  Rowley  v.  Eyton, 
and,  accordin«^  to  the  report,  the  testator,  after 
making  his  wm,  purchased  several  copyhold  estates, 
which  he  surrendered  "  to  such  uses  as  he  should  by 
will  or  any  codicil  thereto  appoint"  ;  and  he  subse- 
quentiy  made  a  codicil  to  his  will,  also  duly  executed, 
to  pass  real  estates  in  the  words  following :—"  I 
hereby  give,  devise,  and  bequeath  unto  my  son, 
Thomas  Eyton,  and  his  heirs  for  ever,  all  my  copy- 
hold estates  within  the  Manor  of  Wrockwardine." 
ApparenUy,  therefore,  there  was  in  the  codicil  no 
reference  to  any  prior  will.  I  have,  however, 
examined  the  registrar's  book,  and  I  have  also 
referred  to  the  original  will,  and  I  find  that  the 
report  does  not  state  tibe  whole  of  the  codicil,  and 
that  tlie  codicil,  as  a  matter  of  fact,  began  with  the 
formal  words,  **  This  is  a  codicil  to  the  will  of,"  Ac 
Consequently,  none  of  the  cases  which  are  referred  to 
by  Yaughan- Williams,  J.,  or  have  been  dted  to  me, 
constitute  an  authority  for  what  I  am  asked  to  do  in 
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this  case,  or  support  the  proposition  that  a  reference 
to  the  will  is  unnecessary. 

.    I  thinlc  that  the  best  statement  of  the   law  upon 
the  su^ect  occurs  in  Barnes  v.    Grower    1   Ves.  jun. 
48o.     Li  that  case  Lord  Ck)nimis8ioner    ISijTe  says 
this  (p.  497) : — "  If  we  disentangle  ourselyes  from 
the  rale  that  there  shall  be  no  republication  without 
re-execution,  the  principle  that  a  codicil  attested  by 
three  witnesses  shall  be  a  repubUoation    seems  in- 
telli^le  and  clear.    The  testator's  acknowledgment 
of  his  former  will,   considered  as  his  will  at  the 
ex^ution  of  the  codicil,  if  not  directly  expressed  in 
that  instrument,  must  be  implied  from  the  nature  of 
the    instrument  itself  ;    as   oy  the  nature  of  it,  it 
supposes  a  former  will,   refers   to  it,   and  becomes 
part  of  it,  and,  being  attested  by  three  witnesses,  his 
implied  declaration  and  acknowled^nent  seems  also 
to  be  attested  by  three  witnesses.    Before  the  statute 
it  was  no  part  of  the  essence  of  the  obligation  that 
the  will  should  be  re-executed.     Anything  that  ex- 
pressed the  testator's  intention  that  the  will  shotdd 
he  considered  as  of  a  subsequent  estate  was  sufficient. 
SiQce  the  statute    re-execution    of  the  will  is  not 
necessary,    but    nothing  more    is    required  than    a 
writing,  according  to  the  provisions  of  that  statute, 
e^vessme  that  intent.    Therefore,  Lord  Hardwicke 
might  wcul  say  he  saw  no  great  difference  between 
the  words   *  I  desire  this  codicil  may  be  part  of  my 
will '  and  the   words    '  I  republish,'  which    it   was 
there  admitted  would  have  done.     Li  the  Attorney  - 
General  v.   Doioning  Lord  Camden  supposed  a  par- 
ticular intent  to  republish  ought  to  appear,  and  that 
annexation  or  pax^cular    expressions  in  the  codicil 
would  demonshate    that    intention.      If   that   was 
necessary,  not  only  Lord  Hardwicke's  opinion  can- 
not stand,  neither  can  Acherly  v.   Vernon ^  for  there 
was  no  particular  intention  to    republish,    but  the 
testator  referred  to  the  will,  made  alterations,  and 
gave  sufficient  demonstration    that    when    makiTig 
and  executing  the  codicil  he  considered  the  will  as 
his  will,    and  from  that  republication  was  implied, 
hnt  it  was  not  particularly  in  his  thoughts  to  do  any 
formal  act  of  republication.     Upon  considering  these 
cases,  I  confess  I  am    inclined  to  stand  upon  the 
general  proposition   stated  by   Lord  Hardwicke  to 
show  the  wul  in  the  case  before  us  was  republished." 
It  seems  to  me  that  we  must  find  something  from 
which  to  draw  an  inference  that  the  testator,  when 
making  the  codicU,  had  in  his  mind  the  republishing 
of  his  will.     If  I  appl^  that  test  to  the  present  case 
I  find  nothing  from  -vniich  I  can  draw  any  such  infer- 
ence, and  I  accordingly  think  that  this  testamentary 
instrument  docs  not  amount  to  a  republication  of  his 
will.    The  application  therefore  fails  upon  that  ground. 

Solicitors,  H.  S.  Cluttojiy  for  Andrews^  Son,  ds 
HnrtaUty  Weymouth;  Guscotte,  Wadhamy  &  Daw; 
a.  Pritchard  ;  Patereon,  HnoWy  Bloxam,  &  Kinder ^  for 
£*  Holmes,  Braintree. 


Q.  B.  Div.  (Hawkins )  xr^     i  a 

ond  Stephen,  JJ.)    \  ^ov,  U, 

Heap  t\  Peart,  (a.) 

<^urdy  court — Costs — Befresker — Adjournment  for  want 
"fiime — Continuous  sittings  —  County  Court  Bules, 
1889,  CosU,  ittm  78. 

Where  a  county  court  is  held  from  day  to  day,  it  rests 
^ith  the  judge  to  say  whether  the  sittings  shall  be  one 
^fii\nwi^s  sitting  or  a  succession  of  several  sittings,  so 

(a.)  BeportedT>y  Cecil  CHAPStAX,  Esq.,  Barrister-at- 
Law. 


that,  when  a  case  which  appears  in  the  list  is  not  reached 
on  one  day,  hut  is  heard  in  its  turn  upon  another  day,  a 
refresher  -may  he  allowed  by  order  of  the  judge  as  upon 
an  adjournment  for  -want  of  time  under  item  78  in  the 
scale  of  costs  of  the  County  Court  Bules,  1889. 

This  was  an  application  on  the  part  of  the  de* 
fendant  in  an  action  for  a  prohibition  against  the 
county  court  judge  at  Birmingham  to  prevent  the 
recovery  of  a  sum  of  £l  3s.  6d.  which  the  judge  had 
allowed  to  the  plaintiff  by  way  of  a  refresher  to 
coimsel  luider  item  78  of  the  County  Court  Scale  of 
Costs  in  the  County  Court  Bules  of  1889. 

The  case  was  in  the  list  for  hearing  at  the  Birming- 
ham Court  on  June  18,  19,  and  20,  but  only  came  on 
for  hearing  on  Jime  20,  when  it  lasted  for  an  hour, 
and  resulted  in  a  verdict  for  the  plaintiff.  Counsel 
then  applied  for  a  refresher,  and  the  question  was 
referred  to  the  registrar,  who  allowed  the  fee,  and  the 
jud^,  before  whom  the  matter  was  brought  on  appeal, 
confirmed  the  decision  of  the  registrar. 

Willes,  for  the  defendant. — This  is  a  case  which  is 
not  provided  for  by  the  County  Court  Bules  of  1889, 
and  by  section  164  of  the  Coimty  Court  Act  of  1888 
in  suG^  a  case  the  rules  of  the  High  Court  shall  apply. 
In  the  High  Court  there  is  no  suiSi  practice  of  allow- 
ing a  refresher  for  a  case  which  has  not  been  com- 
menced. The  words  of  item  78  are,  "  where  the  trial 
lasts  more  than  one  whole  day,  or  is  adjourned  for 
want  of  time,  further  consideration,  or  upon  payment 
of  the  costs  of  the  day,  a  refresher  may  be  allowed 
by  order  of  judge  not  exceeding  £l  38.  6d.  where  the 
subject-matter  does  not  exceed  £50."  Here  there 
was  no  application  for  adjoumment.  The  case 
remained  in  its  place  in  the  list  and  came  on  in  its 
turn  exactly  as  it  would  have  done  in  the  High  Court. 
The  trial  did  not  last  more  than  an  hour. 

Muir  Mackenzie,  for  the  plaintiff. — The  cases  which 
apply  to  refreshers  in  the  High  Court,  such  as  Brown 
V.  Sewell,  29  W.  B.  295,  16  Ch.  D.  517,  and  The 
Neera,  28  W.  B.  816,  5  P.  D.  118,  do  not  apply  to  a 
county  court,  which  is  regulated  by  its  own  rules. 
The  words  of  item  78  referred  to  distinctly  cover  this 
case.  County  courts  do  not  sit  continuously,  but  only 
"  on  such  days  as  the  judge  shall  appoint  for  the  pur- 
pose, and  notice  of  the  day  and  hour  on  which  each 
court  is  to  be  held  shall,  three  months  before  the 
holding  thereof,  be  affixed  in  some  conspicuous  place ; 
but  any  judge  may  from  time  to  time  hold  additional 
and  adjourned  courts."  Each  of  these  days  was  a 
court  day  as  fixed  by  the  judge,  and  it  is  a  mere  acci- 
dent that  they  should  have  followed  in  succession,  as 
he  himself  has  said  in  his  notes.  [Hawkixs,  J. — A 
sunmions  to  attend  a  sitting  is  not  repeated  for  each 
day.]  It  is  a  matter  of  discretion,  and  the  judge  is 
entided  to  treat  each  day  as  a  separate  sitting.  Under 
item  63  it  is  the  practice  to  allow  the  solicitor's  fee 
for  attendance  as  a  matter  of  course. 

Willes,  in  reply. — Each  day  is  not  a  separate  sitting, 
or  there  would  be  a  distinct  adjoumment  each  day 
and  a  separate  Ust,  which  is  not  the  case.  It  can  only 
be  held  an  adjoumment  by  operation  of  law. 
[Hawkins,  J. — Is  there  any  form  of  order  for  ad- 
joumment PI  No ;  there  is  no  such  form,  and  l^e  Act 
clearly  contemplates  a  continuous  sitting,  for  in 
section  88  it  says,  "  If  upon  the  return-day,  or  at  any 
continuation  or  adjoumment,"  and  the  same  words 
are  used  in  section  91.  By  section  106  the  judge 
**  may  adjom-n  from  time  to  time."    What  is  contem- 

f»lated  is  a  judicial  act,  and  not  a  mere  lapse  of  time. 
Hawkins,  J. — Is  there  any  rule  which  prevents  a 
judge  from  making  each  day  a  special  sitting  P]  There 
IS  no  such  rule,  but  here  the  judge  is  expressing  a 
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judgment  on  what  should  be  inferred,  not  relating 
what  he  did  as  a  matter  of  fact.  The  adjournment 
refers  to  a  trial  which  has  actually  commenced. 

Hawkins,  J. — In  the  result  we  come  to  the  con- 
clusion that  wo  cannot  interfere  with  the  jurisdiction 
of  the  county  court  judge.  We  cannot  say  that 
the  jud^  had  no  junsdiction.  I  do  not  pretend 
to  say  that  I  should  have  allowed  the  refresher,  but 
as .  to  the  character  of  the  adjournments  it  may  be 
possible  to  extend  the  cause  lists  from  one  day  to 
another.  The  real  question  is  whether,  inasmuch  as 
the  case  was  not  reached,  the  judge  had  a  right  to 
allow  a  refresher.  That  depends  on  whether  the 
sitting  was  a  continuous  one  or,  as  he  contends,  a 
succession  of  adjournments.  The  judge  says  on  the 
record  what  has  been  his  practice  in  regaixL  to  this 
matter.  He  says  that  under  item  63  the  attendance 
fee  of  a  solicitor  is  allowed  under  similar  circum- 
stances without  an  order.  He  says  also  that  it  is  a 
mere  accident  .that-  sittings  in  Birmingham  are  from 
day  to  dav.  If  we  adopt  this  view,  and  the  judge 
certainly  had  the  jurisdiction  to  make  them  separate 
sittings,  we  are  not  at  liberty  to  deny  that  he  did  so 
as  a  matter  of  fact.  But  it  is  said  that  item  78  only 
applies  to  trials  which  have  begun.  I  do  not  agree 
with  that  reading,  and  think  it  means  rather  when 
the  cause  cannot  be  tried.  It  provides  for  two  states 
of  things — (1)  When  the  trial  begins  and  lasts  for 
more  than  a  day ;  and  (2)  when  the  court  is  wholly 
adjourned  for  want  of  time.  The  case  is  not  the 
less  adjourned  in  either  of  these  cases;  I  cannot, 
therefore,  help  coming  to  the  conclusion  that  this 
rule  is  not  limited  in  the  way  suggested.  We  ought 
not,  therefore,  to  interfere  with  the  discretion 
exendsed,  but,  under  the  circumstances,  we  think 
that  the  appeal  should  be  refused,  witiiout  costs. 

Stephen,  J. — This  is  a  case  in  which  I  should  be 
peculiarly  reluctant  to  take  a  course  adverse  to  that 
of  the  county  court  judge.  The  rules  affecting  such 
questions  are  administered  by  the  county  court  judges, 
and  are  peculiar  to  their  courts.  They  must  know  a 
great  deal  more  than  we  can  on  such  a  point,  whether  of 
adjournment  or  refresher.  The  judge  has  here  allowed 
the  refresher  on  the  ground  that  each  day  is  a  distinct 
sitting,  and,  looldng  at  all  the  circumstances,  I  am 
not  disposed  to  dispute  his  jurisdiction.  If  there  is 
any  doubt,  the  Rule  Committee  can  alter  it ;  but  so 
long  as  the  rule  stands  the  countv  court  judge  is  the 
best  interpreter  of  it.  As  to  what  is  adjournment 
and  what  continuation,  it  seems  to  me  very  much  a 
matter  of  words,  and  not  easy  to  distinguish.  It 
does  not  seem  to  be  of  much  importance  whether 
you  say  that  you  will  sit  for  several  days  or  hold 
several  sittings  in  succession.  I  think  the  appeal 
should  be  dismissed,  without  costs. 

Solicitor  for  the  plaintiff,  Raphael,  for  Blacl'hamy 
Birmingham. 

Solicitors  for  the  defendant.  Burton  cO  Co.,  for 
Johii8on,  Birmingham. 


Q.  B.  Div.  (Lord  Coleridge,  \  j       -  ^  .  -   .^.^ 

C.J.,  and  Wills,  J.)        j  "^^^  ^"»  ^^»  ^^^^' 

BoLLES  V.  Newell,  (a.) 

Shipping — Thames  navigation — Steamboat  towing  barges 
into  dock — **  Navigating^^ — Watermen^ a  and  Lighter- 
men's  Amendment  Ad,  1859  (22  <fc  23  Vict,  c.  cxxxiii,), 
ss.  8,  10— Bye-law  59. 

The  towing  of  barges  into  a  dock  by  a  steamboat  is  not 

{a.)  Reported  by  Cecil  Chapman,  Esq.,  Barristcr-at- 
Law. 


**  navigating  a  steamboat  on  the  river'*'*  so  as  to  render 
the  master  of  the  steamboat  liable  to  a  penalty  under 
bye-lavj  59  made  under  the  Watermen's  and  Lighter- 
meiCs  Amendment  Act,  1859,  which  prohibits  ^*  a  person, 
in  charge  of  and  navigating  any  steamboat  on  the  River 
Thames  "  ivithin  certain  limits,  from  towing  at  the  same 
time  more  than  six  barges  exceeding  ten  tons  each. 

Case  stated  by  a  deputy  stipendiary  ma^tsi^te. 
The  master  of  a  steamboat  having  collected  thirty-one 
barges  immediately  outside  the  Victoria  Bocks,  towed 
them  all  into  dock  at  once,  under  the  directions  of  the 
pierhead  foreman  of  the  London  and  St.  Elathcrine 
Bocks  Co.,  in  accordance  with  the  orders  of  the  dock 
master  of  the  company.  The  barges  were  towed  four 
abreast,  and  exceeded  ten  tons  eadb.  The  plan  of  so 
towing  barges  had  been  practised  for  many  years  at 
the  docks  under  the  regulations  and  direction  of  the 
dock  officials.  These  regulations  were  made  under 
the  London  and  St.  Katherine  Bocks  Act,  1864  (27  & 
28  Vict.  c.  clxxviii.),  and  the  Acts  incorporated  there- 
with. By  section  56  of  the  Victoria  (London)  Docks. 
Act,  1853,  a  distance  of  100  yards  into  the  river  is 
prescribed  as  the  limit  within  which  the  powers  of 
the  dock  master  shall  be  exercised,  and  by  scctioiL 
52  of  the  BEarbours,  Bocks,  and  Piers  Clauses  Act, 
1847  (10  &  11  Vict.  c.  27).  the  harbour  or  dock 
master  may  give  directions  for  regulating  the  manner 
in  which  any  vessel  shall  enter  into  the  dock.  The  steam- 
boat and  barges  started  within  the  distance  of  100  yank 
from  the  dock  entrance.  The  master  was  summoned 
for  infringing  bye-law  59  of  the  Watermen's  and 
Lightermen's  Amendment  Act,  1859,  which  provides 
that  *'  if  any  person  when  in  charge  of  and  navigating 
any  steamboat  on  the  river  between  Vauxhall  Bridge 
and  the  entrance  to  the  Victoria  Bocks  shall  at  the 
same  time  tow  more  than  six  barges — exceeding  ten 
tons  each — attached  thereto  the  person  in  charge  of 
or  navigating  the  same  shall  incur  a  penalty."  The 
magistrate  convicted  the  defendant,  imo  appealed. 

Cohen,  Q,C.  [H,  Avory  with  him),  for  the  appellants 
— The  tug  was  not  being  navigated  within  the  mean- 
ing of  the  bye-law.  To  so  hwd  would  be  unreason- 
aUe,  because  the  time  re<^uired  to  take  thirty'  barges 
in  separate  batches  of  six  would  be  excessive  and 
impossible  with  a  falling  tide,  unless  several  tugs  were 
employed.  That  would  entail  unreasonable  expense. 
Nor  does  the  bye-law  apply  to  that  portion  of  the 
river  where  the  navi^tion  took  place,  because  by 
section  100  of  the  Watermen's  and  Lishterm€ii*» 
Amendment  Act,  1859,  nothing  in  that  Act  is  to  less^i 
the  rights  and  privileges  of  any  comx)any  of  projirie*' 
tors  of  any  docks  within  the  limits  of  the  Act,  or  any 
of  their  officers,  with  respect  to  the  navigation  in  the 
said  docks,  or  in  anywise  relating  thereto.  That 
section  keeps  alive  the  jurisdiction  of  the  dock  master 
within  100  yards  from  the  dock  entrance,  as  pre- 
scribed by  section  52  of  the  Harbours,  Bocks,  and 
Piers  Clauses  Act,  1847,  and  bye-law  59,  if  applicable 
to  these  limits,  is  inconsistent  with  it. 

C,  E.  Jones,  for  the  respondent. — The  act  of  towing' 
barges  into  dock  by  means  of  a  tug  necessitates  the 
navigation  of  the  tug.  The  case  of  Elmore  v.  Hunter^ 
26  W.  B.  215,  3  C.  P.  B.  116,  decides  that  such  a  use 
of  a  steamboat  is  navigation  within  the  meaning  of 
this  Act  and  its  bye-laws.  The  use  of  motive  power 
on  the  river  is  distinguished  as  navigation  from  the 
use  of  motive  power  from  the  shore.  That  is  shown 
by  bye-law  61,  which  permits  unlicensed  persons  ta 
be  employed  in  hauling,  but  not  in  rowing.  The  ex- 
ception of  rowing  covers  all  means  of  propdiing  on 
the  river,  and  of  course  includes  a  steamboat. 

Lord  Coleridge,  C.J. — ^We  have  in  this  case  to 
construe  a  bye-law  which,  if  fairly  construed  and 
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confined  within  reasonable  limits,  is  a  very  reasonable 
and  useful  bye-law.  The  words  are  these  :  "That  if 
any  person,  when  in  charge  of  and  navigating  any 
gteamboat  on  the  river  between  Vauxhall  Bridge  and 
the  entrance  to  the  Victoria  Docks,  shall  at  the  same 
time  tow  more  than  six.  barges,  lighters,  or  other 
craft  exceeding  ten  tons  each,  attached  thereto,  or  if 
such  barges,  lighters,  or  other  craft  shall  not  be  well 
and  sufficiently  attached  and  fastened  to  such  steam- 
boat and  to  each  other  so  that  the  same  or  either  of 
them  shall  go  adrift,  the  owner  thereof,  or  the  person 
in  cliarge  of  or  navigating  the  same,  shall  incur  a 
penalty  not  exceeding  forty  shillings."  What  is  the 
fair  construction  of  tliat  'i  It  seems  to  me  that  the 
difficulty  in  the  way  of  the  respondent's  contention  is 
to  bring  the  facts  of  the  case  within  any  reasonable; 
construction  of  the  word  '*  navigating." 

I  do  not  express  my  opinion  with  any  great  degree 
of  confidence  because  I  know  that  on  such  questions 
as  these  different  minds  will  take  different  views.  But 
one  must  look  at  the  object  of  the  bye-law,  and  that 
object,  as  it  seems  to  me,  was  to  prevent  the  danger 
pointed  out  by  Grove,  J.,  in  Elmore  v.  Hunter y  that 
where  a  tug  was  towing  a  long  string  of  barges  up  or 
down  the  stream,  and  came  to  the  bends  of  the  river, 
the  tug,  on  rounding  the  curve,  might  lose  control,  and 
the  barges  proceed  on  their  former  course.  It  is  quite 
reasonable  to  suppose  that  when  navigating  along  the 
course  of  the  river  a  tug  would  not  have  proper  control 
over  more  than  six  barges,  and,  therefore,  so  far  as 
the  ordinary  navigation  of  the  river  is  concerned,  this 
is  a  very  proper  bye-law,  and  had  the  tug  in  the 
present  case  been  towing  the  barges  along  the  stream 
it  would  undoubtedly  have  como  within  the  bye-law. 
But  that  was  not  what  happened  here.  All  that  the 
tug  did  was  to  haul  the  barges,  which  were  already 
coUected  immediately  outside  the  dock  gates,  through 
the  gates  into  the  dock.  I  asked  whether,  supposing 
that  the  hauling  power,  instead  of  being  a  steamboat, 
had  been  a  steam-engine  fixed  on  the  land,  the  process 
of  hauling  the  barges  into  the  dock  could  have  been 
said  to  be  "  navigating  "  them,  and  it  was  admitted 
that  it  could  not,  but  then  the  reason  given  for  that 
was  that  that  method  of  shifting  the  position  of  craft 
was  expressly  excepted  by  bye-law  61.  It  may  be 
that  it  was  so  excepted,  but  I  do  not  agree  that  the 
mere  fact  that  one  mode  of  shifting  craft  wjis  excepted 
from  the  term  '*  navigation  "  necessarily  goes  to  snow 
that  every  other  mode  of  shifting  them  was  intended 
to  be  included  within  it. 

No  doubt,  as  an  abstract  proposition,  the  word 
"  navigate,"  if  used  in  the  widest  sense  of  the  term, 
would  include  such  an  operation  as  was  conducted 
here,  but  I  do  not  think  that  that  operation  was  a 
navigation  of  the  tug  within  the  meanmg  of  the  bye- 
law,  having  regard  to  the  object  with  which  it  was 
framed. 

The  question  whether  the  bye-law  applies  to  this 
particular  portion  of  the  river,  I  will  not  decide,  as 
we  have  not  heard  the  respondent's  counsel  upon  the 
point,  though,  as  at  present  advised,  I  am  strongly  of 
opinion  that  it  does  not. 

The  magistrate's  decision  was  wrong,  and  the 
conviction  must  be  quashed. 

Wills,  J. — I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

ConvidioH  qttasTied. 

iSolicitors  for  the  appellant,  J,  A.  &  H,  E,  Farn- 

Solicitors  for  the  respondent,  C  S.  Sharman, 


dtrntt  of  :appeal. 
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Handley  V,  Handley  and  Wbotjghton.  (a.) 

Divorce — Practice — Oailty  wife — Access  to  children — 
Discretion  of  judge — Matrir/wnial  Causes  Act,  1857 
(20  <«•  21  Vict,  c.  85),  a.  So—Matrirrumial  Causes  Act, 
1859  (22  tfe  23  Vict  c.  61),  «.  4. 

T/iejr.  is  no  (/eneral  rule  of  practice  to  compel  a  judge 
of  the  Dirvrce  Division  to  refuse  a  mother,  who  has  been 
divorced,  on  account  of  her  adultery,  access  to  the  children 
of  the  marriage.  The  judge  of  that  Division  is,  by  section 
35  o/20  &  21  Vict.  c.  85,  given  the  fullest  discretion  in 
the  matter. 

In  January^  1886,  a  decree  for  dissolution  of  marriage 
on  account  of  the  wife^s  adultery  was  made  absolute,  and 
the  custody  of  the  children — two  boys,  noiv  agedresjyectivtly 
eleven  and  thirteen  years — was  given  to  the  father^  but 
the  decree  contained  no  declaration  as  to  access  by  the 
mother. 

The  mother  [who,  in  February,  1886,  married  the  co- 
respondeyd)  did,  in  fact,  however,  from  time  to  time  visit 
the  children,  with  the  permission  of  the  father,  until 
June,  1890,  tohen  the  father,  who  had  then  recently 
married  again,  withdrew  such  permission. 

An  application  to  the  court  by  the  motlier  for  an  order 
for  access  tuas  refused  by  Hannen,  P. ;  and  tlie  Court  of 
Appeal  now  affirmed  this  decision, 

Symington  v,  Symington,  L,  R,  2  Sc,  A^yp,  415, 
followed. 

Appeal  from  the  refusal  of  an  application  made  to 
the  Divorce  Division  by  the  respondent  in  the  suit 
for  an  order  that  she  should  have  liberty  of  access  to 
the  children  of  the  marriage  which  was  the  subject  of 
the  divorce  suit. 

On  July  16,  1885,  Mr.  J.  W.  Handley  Davenport 
Handley  obtained  a  degree  nisi  for  divorce  from  his 
wife,  on  the  ground  of  her  adultery  with  the  co- 
respondent, E.  N.  Wroughton.  By  the  decree  nisi 
the  custody  of  the  children  was  given  to  the  father, 
but  the. decree  contained  no  order  that  the  mother 
should  have  access  to  the  children  of  the  marriage, 
two  boys  now  aged  respectively  13  and  11  J.  ^On 
January  26,  1886,  the  decree  was  made  absolute, 
but  it  contained  no  order  as  to  access  to  the  children. 
In  February,  1886,  the  divorced  wife  married  the  co  • 
respondent.  From  the  date  of  the  decree  absolute 
down  to  June,  1890,  the  mother  was  in  fact  allowed 
by  the  father  to  have  access  to  the  children,  whom 
she  was  frequently  in  the  habit  of  visiting  at  their 
school.  They  were  also  allowed  to  be  with  her  in  the 
holidays.  In  March,  1888,  she  applied  to  the  court 
for  an  order  giving  her  the  right  of  access  to  the 
children,  but  the  application  was  refused,  an  affidavit 
having  been  made  by  the  father's  solicitor  to  the 
effect  that  the  father  was  willing  to  allow  the  mother 
access.  She  continued  to  visit  the  boys  at  their 
school  until  June,  1890,  when,  without  any  previous 
intimation,  just  as  she  was  about  to  pay  l^em  a  visit, 
she  was  informed  by  the  schoolmaster  that,  in  conse- 
quence of  the  father's  directions  to  that  effect,  she 
coidd  no  longer  be  permitted  to  see  them.  She  then 
made  the  application  now  in  question,  for  an  order 
that  she  should  have  access  to  the  children.  The 
application  was  heard  before  Sir  James  Hannen,  P., 
on  July  23,  1890,  and  was  resisted  by  the  father 
on  the  ground  that  he  had  been  informed  that  on  her 
visits  to  the  children  she  had  endeavoured  to  prejudice 

(a.)  Beported  by  M.  J.  Blake,  Esq.,   Barrister-at- 
Law. 


98 


THE  WEEKLY  REPORTER.   tDec.is,i8Bo.]  YoL  XXXIX. 


1 


Ct.  of  App.    Handlet  v,  Handley  Amy  Wboughtomt.— In  be  E.  M.  Evans  (Deceased).    Ot.  of  App. 


them  against  himself  and  his  present  wife  (he  having 
recently  married  again),  and  that  she  was  likely  to 
estrange  the  children  from  him.  The  mother,  in  her 
evidence,  entirely  denied  this  charge. 

The  President  said  that  the  substantial  question 
was  tried  before  him  on  the  previous  application 
(March,  1888),  and  he  referred  to  the  fact  that  the 
general  course  of  practice  in  the  Divorce  Court  was 
not  to  grant  A  guilty  wife  access  to  the  children  of 
the  marriage.  That  in  the  present  case,  however,  the 
mother  had  been  allowed  access  by  the  father's  in- 
dulgence, but  that  the  father  was  not  bound  to  allow 
his  children  to  associate  with  the  co-respondent  which 
might  create  confusion  in  their  minds,  and  he  accord- 
ingly refused  the  application. 

From  this  refusal  the  mother  now  appealed. 

By  section  35  of  the  Divorce  Court  Act  of  1857  (20  & 
21  Vict.  c.  85),  **in  any  suit  or  other  proceeding  for 
obtaining  a  judicial  separation  or  a  decree  of  nidlity 
of  marriage,  and  on  any  petition  for  dissolving  a 
marriage,  the  court  may  from  time  to  time,  before 
making  its  final  decree,  make  such  interim  orders,  and 
may  make  such  provision  in  the  final  decree,  as  it 
may  deem  just  and  proper  with  respect  to  the 
custody,  maintenance,  and  education  of  the  children 
the  marriage  of  whose  parents  is  the  subject  of  such 
suit  or  other  proceeding,  and  may,  if  it  shall  think 
fit,  direct  proper  proceedings  to  be  taken  for  placing 
such  children  under  the  protection  of  the  Court  of 
Chancery."  Section  4  of  the  Act  22  &  23  Vict.  c.  61 
extends  this  power  by  enabling  the  court  to  make 
such  orders  from  to  time  after  a  final  decree. 

Sir  Edward  Clarkcy  8,G.,  and  Osvxddy  for  the 
appellant. — The  President  seems  to  have  acted  on 
what  has  been  considered  to  be  a  rule  of  practice 
binding  the  Divorce  Court — viz.,  that  a  guilty  wife 
ought  never  to  be  granted  access  to  the  children. 
This  practice  originated  in  consequence  of  section  4  of 
Talfourd's  Act  (2  &  3  Vict.  c.  54),  which  was  passed  in 
1839,  and  the  practice  continued  after  the  passing  of 
the  Divorce  Act  of  1857 :  Clout  v.  Clout  and  ffoUe- 
boney  30  L.  J.  P.  &  M.  176,  9  W.  R.  Div.  Dig.  11 ; 
Bent  V.  Bent  and  Footman,  30  L.  J.  P.  &  M.  175, 
9  W.  R.  Div.  Dig.  18 ;  Seddon  v.  Seddon  and  Boyle, 
31  L.  J.  P.  &  M.  101,  10  W.  R.  Div.  Dig.  18;  al- 
though in  Taylor  v.  Taylor -and  Wolters,  39  L.  J.  P.  & 
M.  23,  18  W.  R.  Div.  Dig.  6,  that  practice  was  departed 
from.  But  Talfourd's  Act  was  repealed  in  1873  by 
the  Infants  Custody  Act  (36  Vict.  c.  12),  ss.  1  and  2, 
and  therefore  no  such  rule  of  practice  ought  now  to 
be  accepted  as  binding  on  the  Divorce  Division. 
Further,  section  35  of  the  Divorce  Act,  1857,  in  fact 
gives  the  judge  of  the  Divorce  Court  discretion  to  deal 
with  such  matter :  Symington  v.  Symington,  L.  R.  2  Sc. 
App.  415 ;  having  regard,  however,  to  the  interest  of 
all  parties  concerned.  In  the  present  case  the  evidence 
shows  that  the  children  regard  their  mother  with 
affection,  and  the  father  having  allowed  the  mother 
to  have  access  to  them  until  Jime  last,  it  is  unfair 
and  cruel  of  him  now  to  deny  her  access  to  them. 

Inderwick,  Q.C,  BJid  Searle,  for  the  father,  ad- 
mitting that  there  was  no  inflexible  rule  binding  the 
judge  of  the  Divorce  Division  in  the  matter,  were  not 
further  called  on. 

LiNDLEY,  L.  J.,  after  stating  the  facts,  proceeded. — 
The  President  of  the  Divorce  Division  declined  to  make 
any  order  on  the  application  made  hj  the  mother,  the 
respondent  in  the  suit,  and  the  practical  effect  of  that 
refusal  is  to  allow  the  father  to  exercise  his  discretion 
as  to  the  amoimt  of  access,  if  any,  which  the  mother 
should  have  to  the  children.  Thequestion  tumsuponthe 
true  construction  of  section  35  of  the  20  &  21  Vict.  c. 
85,  which,  though  it  had  been  enlarged  as  to  the  time 


within  which  orders  might  be  made,  by  section  4  of 
the  22  &  23  Vict.  c.  61  is  still  the  guidii^  section. 
The  language  of  section  35  is  express  and  unmistak- 
able. It  gives  the  judge  of  the  IMvorce  Court  a  dis- 
cretion (I  do  not  say  an  imappealable  discretion]  to 
make  such  orders  as  to  the  custody  of  the  cluldien  u 
he  may  deem  '*  just  and  proper."  The  force  of  those 
words  is  apparent  to  any  lawyer  who  bears  in  mind 
the  doctrines  of  common  law  courts  and  oonrts  of 
equity  as  to  the  custody  of  children.  Both  the 
common  law  and  the  chancery  doctrines  are  exdudedby 
the  section,  and  the  judge  of  the  Divorce  Court  is  to 
have  power  to  make  such  order  as  he  may  think  "  jiut 
and  proper,*'  though  of  course  any  judge  in  exerdsine 
his  discretion  would  consider  the  whole  of  the  law  and 
the  special  circumstances  of  the  case.  This  construction 
has,  as  I  understand  it,  been  put  on  section  35  from 
the  first,  and  is  the  construction  warranted  by  tiie 
language  of  Lord  Oaims  in  Symington  v.  Symington. 
It  appears  to  have  been  the  practice  of  the  Divorce 
Court,  founded  on  Talfourd's  Act,  not  to  pve  the 
custody  of  children  to  a  wife  who  had  been  found 
guilty  of  adultery,  or  even  to  allow  her  access  to 
tiiem,  and  the  cases  of  Clout  v.  Cloitt  and  Hdkhmt 
and  Bent  v.  Bent  and  Footman  illustrate  that,  though 
in  Taylor  v.  Taylor  and  Woltera,  with  the  consent  of 
the  husband.  Lord  Penzance  allowed  the  guilty  wife 
access  to  the  child.  I  do  not  say  that  there  is  any 
hard  and  fast  rule  that  the  custody  of  children  can 
never  be  given  to  a  wife  under  such  circumstances;  in 
some  cases  it  may  be  just  and  proper  to  do  so.  The 
question,  then,  is  whether  under  the  circumstances  of 
tne  present  case  this  court  can  take  a  view  of  what  is 
just  and  proper,  different  from  that  which  the  leaned 
President  has  taken.  I  do  not  think  we  can.  To 
induce  the  court  to  differ  from  a  discretionary  order 
it  must  be  shown  that  the  judge  had  overlooked  some 
special  circumstance  or  had  professed  to  act  upon  a 
hard  and  fast  rule.  That  is  not  the  case  here.  The 
husband,  until  he  remarried,  allowed  his  late  wife  to 
have  access  to  the  children.  His  marrying  again 
made  a  great  difference.  He  might  well  say  then, 
**  My  late  wife  broke  up  my  first  home ;  if  I  do  not 
take  caxe  she  may  break  up  my  second  home  too." 
I  am  not  preparea  to  say  that  on  that  ground  alone 
the  husband  was  not  justified  in  desiring  that  his  late 
wife  should  not  have  access  to  the  children. 
The  appeal  must  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion. 

Fry,  L.  J. — I  entirely  agree. 

Solicitors  for  the  appellant,  B,  E,   Vanderpump  A 
Eve, 

Solicitors  for  the  respondent,  Cunliffe  dh  Davenport. 


App.  Bankruptey. 


Oct.  31 ;  Nov.  14. 


In  re  R.  M.  Evans  (Deceased). 
Ex  parte  C.  J.  Evans,  (a.) 

Bankruptcy — Administration  of  insolvent  estate  of  de- 
ceased debtor  —  Deceased  debtor  resident  out  of  Eng- 
land for  six  months  preceding  death — Jurisdiction'-' 
Bankruptcy  Act,  1883  (46  <fe  47  Vict.  c.  62).  m.  95, 
125,  subsections  1,  4,  6,  10 — Bankruptcy  EuUa,  1886, 
Formll. 

The.  words  ^^ unless  the  context  requires  it**  in  sub- 
section 10  of  section  125  of  the  Bankruptcy  Ad,  1883, 


(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 
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comprise  tht  whole  context  of  the  Act,  and  are  not  limited 
to  the  context  of  section  125. 

In  the  case  of  a  debtor  residing  at  his  decease,  and  for 
the  greater  part  of  the  six  months  previously,  out  of 
Enghtud,  the  provisions  of  section  95  will  apply,  giving 
jarisdiciitm  to  the  High  Court — ^i.e.,  the  Court  if  Bauk- 
Tuptcy — over  the  estate  in  England  of  a  debtor  not 
ffii'leiU  in  England, 

Appeal  from  an  order  of  the  registrar,  for  the 
administration  in  bankruptcy  of  the  estate  of  a  debtor 
dying  insolvent. 

B.  M.  Evans  had  died  insolvent  at  Mayumba,  on 
the  West  Coast  of  Africa,  a  place  not  in  British 
territory.  He  was  a  British  subject,  whose  wife  and 
famfly  were  domiciled  in  England,  but  who  had 
resided  on  and  off  for  several  years  in  West  Africa, 
▼here  he  traded  and  "had  carried  on  business  there 
for  the  greater  part  of  the  six  months  immediately 
prior  to  his  decease."  His  property  vested  in  his 
irife  as  executrix,  but,  a  petition  having  been  pre- 
sented by  a  creditor,  the  registrar  made  an  order  for 
the  administration  of  the  estfite  in  bankruptcy. 
Against  this  order  the  executrix  now  appealed. 

Rutherford,  for  the  appellant. — By  the  Bankruptcy 
Act,  1883,  8.  125,  sub-section  10,  the  court  having 
jurisdiction  over  a  deceased  debtor's  affiiirs  means 
•*the  court  within  the  jurisdiction  of  which  the  debtor 
resided  or  carried  on  business  for  the  greater  part  of 
the  six  months  immediately  jprior  to  his  death." 
There  was  no  such  court  in  this  case,  and  no  bank- 
ruptcy court  has  any  jurisdiction  over  this  debtor's 
estate.  The  registrar  held  that  the  note  to  Form  1 1  in 
the  Bankruptcy  Rules  of  1886  brought  section  95  of  the 
Act  into  operation,  giving  the  High  Court  in  London 
bankrupt^cy  jurisdiction  in  the  c€bse  of  a  debtor  not 
resident  in  England.  Form  11,  for  a  petition  in  the 
case  of  a  deceased  debtor,  runs  as  follows : — "  That 
the  said  A.  B.  for  the  greater  part  of  the  six  months 
next  preceding  his  decease  resided  (or  carried    on 

business)  at  ,  within  the  jurisdiction  of  this 

court  (or,  as  the  case  may  be,  following  the  terms  of 
section  95)."  This  last  note  is  not  sufficient  to  enlarge 
the  jurisdiction  given  under  section  125  :  In  re  Baker, 
38W.  R.  417,  44  Ch.  D.  262. 

f'ummins,  for  the  respondent. — The  forms  and  rules 
mugt  he  read  into  the  Act.  Sub-section  1  of  section 
125  specifically  refers  to  the  form  prescribed,  and 
sub-section  6  mentions  that  Part  III.,  as  to  the  admin- 
istration of  the  property  of  a  bankrupt — i^ath  all 
the  modifications  introduced  by  section  125  for  the 
case  of  a  deceased  debtor,  is  to  apply.  Section  95, 
in  reference  to  debtors  **  resident  out  of  England," 
applies  to  Part  III.,  and  must,  therefore,  be  read 
into  the  provisions  of  section  125.  By  section  95 
the  High  Court  ia  given  jurisdiction  over  such  ccises. 
The  petition  here  was,  therefore,  properly  presented  in 
the  High  Court,  since  there  was  no  local  court  having 
jvisdidion. 


Butherford  replied. 


Cnr,  adv,  vult. 


Not.  14. — Lord  EsHEB,  M.R. — In  this  case  the 
legistnr  made  an  order  under  section  125  of  the 
Bankruptcy  Act,  1883,  for  the  administration  of  a 
dficeased  debtor^s  estate.  The  executrix  appeals  on 
the  ground  that  the  registrar  had  no  jurisdiction  in  this 
case  to  make  such  an  order.  The  debt  of  the  deceased 
debtor  was  undoubtedly  of  sufficient  amount  to  sup- 
port a  petition  in  bankruptcy,  but  he  had  lived  for 
Bwre  than  six  months  previous  to  his  decease  on 
*be  Wert  Coast  of  Africa  out  of  British  jurisdiction, 
ttdhe  died  there.  Section  125  provides  for  the  peti- 
tion of  a  creditor  for  the  administration  of  a  deceased 


debtor*8  estate  in  the  prescribed  form.  Sub-section 
10  of  this  section  goes  on  to  say  that  *'  unless  the  con- 
text otherwise  requires,  *  court '  in  this  section  means 
the  court  within  the  jurisdiction  of  which  the  debtor 
resided  or  carried  on  business  for  the  greater  part 
of  the  six  months  immediately  prior  to  his  decease." 
There  was  clearly  no  court  within  the  jurisdiction 
of  which  the  debtor  had  for  the  last  six  months  of 
his  life  resided,  therefore  the  words  *'  unless  the  con- 
text otherwise  requires  it "  come  into  operation.  The 
context  referred  to  embraces  the  whole  Act,  and  not 
merely  the  context  of  section  125.  Now  section  95 
provides  that  '*if  the  debtor  is  not  resident  in 
England "  the  petition  shall  be  presented  to  the 
High  Court.  That  means  the  Court  of  Bankruptcy. 
Looking:  at  the  prescribed  form  under  section  125, 
Form  11,  in  the  Bankruptcy  Rules  of  1886,  we  find 
that  there  is  a  provision  in  it  for  following  the  terms 
of  section  95  where  necessary  **  as  the  case  may  be." 
It  is  clear  that  section  125,  for  the  administration  of  a 
deceased  debtor's  estate,  was  to  comprise  cases  coming 
within  the  general  description  given  by  section  95, 
that  is  to  say,  debtors  at  the  time  of  their  decease 
and  six  months  previously  resident  out  of  England. 
The  context  in  section  95,  read  with  section  125, 
gives  the  High  Court — i.e.,  the  Bankruptcy  Court — 
jurisdiction  over  such  cases.  This  appeal  must  be, 
therefore,  dismissed. 

Lopes,  L.J.,  concurred  for  himself  and  for  Lindley, 
L.J. 

Appeal  dismissed. 

Solicitors  for  the  appellant,   Hamlin    <fc    Co.,    for 
Wills  &  Co,,  Liverpool. 

Solicitors  for   the  respondent,  Ridsdale,    for  Ray^ 
m^nd  Steinforth,  Liverpool. 


Prom  Q.  B.  Div.  July  29,  1890. 

Bishop  and  Others  v.  Baxkis  Consolidated  Co.  (a.) 


Company — Sale  of  shares — Certification  of  transfei 
Watvt  of  title  of  transferor — Ultra  vires  a^t — Estoppel 
—  Representation  cls  to  credit  and  ability  —  Lord 
Tenterden's  Act  (9  Geo,  4,  c.  14),  s,  6. 

A,,  who  was  a  shareholder  in  the  defendant  company, 
sold  his  shares,  and  the  purchaser  was  entered  on  the 
register  as  the  owner  of  the  shares.  Subsequently  A, 
purported  to  transfer  some  of  these  shares  to  amtther 
person,  from  whom  the  plaintiffs  bought  them.  Before 
the  transfer  urns  executed  by  the  plaintiffs  or  the  price 
paid,  the  transfer  form  was  taJcen  to  the  defendants^ 
office,  and  the  defendants*  secretary  tvrote  upon  it  the 
words  **  certificate  lodged,**  No  certificate  had  in  fad 
been  lodged.  The  plaintiffs,  relying  upon  this  "  certifi- 
cation,**  paid  the  price  of  the  shares.  The  defendants 
subsequently  discovered  that  the  transferor  had  no  title  to 
the  shares,  and  refused  to  recognize  the  plaintiffs*  title. 
The  plai7itiffs  then  brought  an  a^Hon  to  recover  the  value 
of  the  shares. 

Held,  thai  the  **  certification  "  amounted  to  a  represent- 
ation  that  the  transferor  had  produced  to  the  person 
certifying,  such  documents  as  on  the  face  of  them  shotoed 
a  primSL  facie  title  in  the  transferor  to  transfer  the  shares^ 
but  did  not  amount  to  a  warranty  of  the  title  of  the 
transferor  to  the  shares;  that  the  giving  of  the  ^* ceriifi- 
cation  **  by  the  secretary  of  the  company  ivas  not  ultra 
vires,  and,  though  the  company  were  estopped  from 
denying  the  truth  of  the  facts  certified,  they  were  iwt 
estopped  from  denying  the  title  of  the  transferor  to  transfer 

(«.)  Repoi-ted  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law, 
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the  shares  ;  and  that^  as  the  company  could  not  he  held 
liable  for  a  mere  careless  misrepresentation,  the  plaintiffs 
were  not  entitled  to  recover. 

Held,  further,  that  the  *^  certification**  was  not  a 
representation  as  to  the  credit  and  ahility  of  the  transferor 
within  section  6  of  Lord  Tenterden^s  Act, 

Jtid^ment  of  Vaughan  Williams,  J.  (38  W,  R.  750, 
25  Q,  B.  D,  77),  affirmed,  hut  not  for  the  reasons  given 
in  his  judgment. 

Appeal  from  the  judgment  of  Yaughan  Williams, 
J.,  in  favour  of  the  defendants,  at  tibe  trial  of  the 
action  without  a  jury  (reported  38  W.  R.  750,  25 
Q.  B.  D.  77. 

The  ieuota  are  stated  in  the  report  of  the  case  in  the 
court  below,  and  also  in  the  judgment  of  the  court 
delivered  by  Lindley,  L.J. 

July  3,  4,  5,—Eenn  Collins,  Q,C,,  W,  D.  Rawlins, 
and  Hugo  Young,  for  the  plaintiffs. 

Sir  H,  Davey,  Q.C,  H.  D,  Greene,  Q,C.,  and  A.  T. 
Laujrence,  for  the  defendants. 

The  following  authorities  were  referred  to : — In  re 
Bahia  and  San  Francisco  Railway  Co,,  16  W.  R.  862, 
L.  R.  3  Q.  B.  584  ;  Hart  v.  Frontino  and  Bolivia  Gold 
Mining  Co,,  L.  R.  5  Ex.  Ill,  18  W.  R.  C.  L,  Dig.  57 ; 
Simm  V.  Anglo-American  Telegraph  Co,,  28  W.  R.  290, 
5  Q.  B.  D.  188 ;  Shaw  v.  PoH  Philip  Gold  Mining  Co,, 
32  W.  R.  771,  13  Q.  B.  D.  103;  BHtish  Mutual 
Bankitig  Co,  v.  Chamwood  Forest  Railway  Co,,  35 
W.  R.  590,  18  Q.  B.  D.  714  ;  Sociit^  GSnerale  de  Paris 
V.  Walker,  34  W.  R.,  at  p.  665,  11  App.  Cas.,  atp.  36 ; 
In  re  British  Farmers*  Pure  Linseed  Cake  Co,,  26 
W.  R.,  at  p.  335,  7  Ch.  D.,  at  p.  538  ;  Swann  v. 
Phillips,  8  A.  &  E.  457  ;  Swift  v.  Jf^shury,  22  W.  R. 
319,  Jj.  R.  9  Q.  B.  301 ;  Eaglesfield  v.  Marquis  of 
Lotidonderry,  24  W.  R.  568,  25  W.  R.  190,  4  Ch.  D. 
693. 

Cur,  adv.  vult, 

July  29.— The  judgment  of  the  Court  (Lord 
EsHEB,  M.R.,  LiNDLET  and  Bowen,  L.J  J.)  was  read 
by 

Lindley,  L.J. — This  is  an  action  brought  by  the 
purchasers  of  shares  in  the  defendant  company  against 
the  company  for  the  value  of  195  shares  which  the 
plaintiffs  have  bought,  and  the  value  of  which  the 
plaintiffis  say  they  have  lost  by  reason  of  the  wrong- 
ful acts  of  the  company. 

The  195  shares  are  divisible  into  two  parcels — viz., 
135  shares  bought  from  a  person  named  Lupton,  on 
the  faith  of  what  is  called  a  '*  certification,"  and  60 
shares  bought  from  a  person  named  Angel.  As 
regards  these  60  shares  it  appeared,  however,  when 
the  facts  were  investigated,  that  the  company  never 
had  refused  to  recognize  the  plaintiffs'  title  to  them, 
and  that  the  company  had  done  nothing  wrong. 
There  is  no  necessiiy  for  alluding  further  to  them. 

The  facts  as  to  the  135  shares  are  as  follows  : — One 
Powter  was  the  registered  holder  of  1,000  shares  in 
the  defendant  company,  and  he  had  the  usual  certifi- 
cate under  the  seal  of  tne  compemy  certifying  him  to 
be  so.  He  sold  and  transferred  the  whole  of  these 
shares  to  Maitland  and  Balfour,  and  his  certificate  was 
lodged  with  the  company  to  enable  them  to  complete 
their  title.  After  this  Powter  purported  to  sell  and 
transfer  135  of  these  same  shares  to  Lupton,  and 
Lupton  in  his  turn  transferred  them  to  the  plaintiff 
Cuthbort,  to  whom  he  had  agreed  to  sell  135  shares 
in  the  company.  Both  transfers  were  certificated,  as 
it  is  called,  by  the  secretary  of  the  company,  or  by 
someone  acting  for  him.  The  plaintiff  Bishop  was 
Cuthbert's  Iprindpal  in  this  transaction,  and  on  the 
faith  of  the  certification  of  the  transfer  from  Lupton 
to  Cuthbert  Bishop' paid  Lupton  the  price  ^ of  the 


shares ;  and  as  the  shares  really  belonged  to  Maitlaod 
and  Balfour,  and  not  to  the  plaintiffs  Cuthbert  and 
Bishop,  the  company  refused  to  recognize  their  title. 
The  plaintiffs  contend  that  the  company  is  estopped 
by  the  certification  from  denying  Lupton's  titie,  and 
is  bound,  therefore,  either  to  accept  Cuthbert  as  the 
present  owner  of  the  135  shares  or  to  pay  the  value  of 
them  to  Bishop.     This  contention  renders  it  necessary 
to  ascertain  the  precise  meaning  and  legal  effect  of  a 
certification,   a  teiin  better  known  to  business  men 
than  to  lawyers.     The  certification  ia  in  these  tenns: 
— ' '  Certificate  lodged. ' '     Then  follow  the  name  of  the 
company  and  the  signature  of  the  secretary,  or  of  the 
person  signing  for  him.     The  certification  is  on  the 
margin  of  Lupton*8  transfer  to   Cuthbert,  and  the 
transfer  identifies  by  their  numbers  the  135  shares 
transferred  to  him.     The  practice  of  giving  certifica- 
tions has  arisen  from  the  mfficulty  felt  by  members  of 
the  Stock  Exchan£^e  in  settling  their  accoxmts  as 
buyers  and  sellers  of  shares  when  the  seller's  certificate 
of  title  does  not  accompany  his  transfer.  If  the  sdler's 
certificate  includes  more  shares  than  he  sells,  he  does    i 
not  deliver  it  to  the  buyer  with  the  transfer,  but  the 
seller  produces  his  certificate  and  the  transfer  to  an 
ofiicer    of    the    company,    and    he   certificates  the 
transfer,  and  buyers  and  their  brokers  act  on  the  faith 
of  this  certification  just  as  they  would  if  the  certifi- 
cate produced  to  the  company  had  been  produced 
to  and  lodged  with    themselves.       No    fee  is  paid 
for    a    certification.      Li    every  case    the  cotifica- 
tion  must  be  read  in  connection  with  the  transfer  on 
which  it  is  put.     The  object  of  the  certification  is  to 
enable  the  transferor  to  satisfy  the  transferee  that  he. 
the  transferor,  can  make  a  good  title  to  the  shares 
mentioned  in  the  transfer.     This  he  can  only  do  if  he 
is  himself  the  registered  owner  of  the  shares  mentioned 
in  the  transfer,  or  if  he  has  a  transfer  from  the  regis- 
tered owner  to  himself,  or  someone  through  whom  he  : 
claims  by  a  transfer  or  series  of  transfers.  The  certifi- 
cation, tiherefore,  to  be  of  any  use  at  all,  mustamoont  : 
to  a  representation  that  the  transferor  has  produced 
to  the  person  certifying  such  documents  as  on  the  face 
of  them  show  &primd  facie  title  m  the  transferor  to 
transfer  the  shares  mentioned  in  the  transfer,  or,  in 
other  words,  that  the  transferor  has  produced  to  the 
person  certifying  either  what  purports  to  be  a  certifi- 
cate of  the  title  of  the  transferor  to  the  shares  men- 
tioned in  the  transfer,  or  the  equivalent  of  such  a 
document — in  other  words,  what  purports  to  he  a  cer- 
tificate of  the  title  of  someone  e\se  to  those  shares, 
and  one  or  more  documents  purporting  to  transfer 
those  shares  from  such  person  to  the  transferor. 

The  evidence  in  this  case  shows  that  the  certification 
does  mean  this.  But  the  certification  means  no  more, 
nor  can  it  reasonably  be  supposed  to  mean  more. 
The  certification  is  made  by  the  secretary  or  some 
other  officer  who  has  no  time  to  do  more  than  look 
at  the  documents  produced  to  him.  If,  in  business 
language,  they  are  m  order — t.e.,  if  they  are  right  on 
the  face  of  them — he  certifies ;  if  they  are  not,  he 
refuses  to  certify.  But  he  has  no  means  of  ascer- 
taining, and  no  time  to  inquire,  whether  the  docu- 
ments produced  to  him  are  genuine  or  not,  nor 
whether  the  various  transfers  are  valid  or  invalid  in 
point  of  law.  He  acts  on  what  he  sees,  and  there  is 
no  pretence  for  saying  that  he  does  more,  or  is  under^ 
stood  by  business  men  to  do  more.  He  does  not 
warrant  the  titie  of  the  transferor  nor  the  validity  in 
point  of  law  of  the  various  documents  which 
together  establish  his  title.  That  this  is  the  true 
view  of  the  effect  of  a  certification  will  be  appMcnt 
if  it  is  remembered  that  certifications  are  sometimes 
made  by  an  official  of  the  Stock  Exdiange,  and  not 
by  any  officer  of  the  company  the  shares  in  which  are 
the  subject  of  transfer. 
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HsTmg  ascertained  the  true  effect  and  mean- 
ing of  a  certification,  it  is  necessary  to  consider 
how  far  the  defendant  company  is  affected  by 
the  certification  given  by  its  secretary  or  clerk  in 
the  present  case.  It  was  said  to  be  no  part  of  the 
business  of  the  company  to  give  certifications,  and 
that  the  company  was  in  no  way  bound  or  affected 
by  the  certification  given.  This,  however,  is,  in  our 
opinion,  a  complete  mistake.  It  is  part  of  the  busi- 
ness of  the  company  to  give  certificates  of  title  to 
shsres  in  it,  and  to  register  transfers  of  such  shares 
imd  to  place  the  names  of  the  transferees  on  its  own 
books.  It  is,  moreover,  to  the  interest  of  every  com- 
jMsy  to  do  what  it  can  to  assist  its  shareholders  to 
deal  with  their  shares  in  the  way  in  which  shares  in 
other  companies  are  ordinarily  dealt  with,  and  if  the 
officers  of  a  company  conform  to  the  ordinary  practice 
m  snch  a  matter  as  we  are  considering,  it  is  absurd  to 
My  that  they  are  acting  beyond  any  power  the  com- 
pany can  confer  on  them,  and  that  the  company  is 
not  bound  by  what  they  do. 

In  our  opinion  it  is  proved  that  to  give  certifications 
is  incidental  to  the  transaction  in  the  ordinary  busi- 
ness way  of  part  of  the  legitimate  business  of  all  com* 
panies  having  their  capital  divided  into  shares  which 
are  transferable  by  deed  or  other  instrument ;  and  the 
certification  in  this  case,  having  been  given  by  the 
poper  officer  of  the  company  in  the  ordinary  way  of 
mumess,  is  binding  on  the  company,  and  the  company 
is  estopped  from  denying  the  truth  of  the  facts  certi- 
fied, either  expressly  or  by  necessary  implication. 
What  these  facts  are  has  been  already  stated  in 
general  terms.  The  facts  necessarilv  implied  in  this 
case  are  that  liupton  produced  a  certificate  purporting 
to  show  that  he,  or  some  registered  owner,  through 
whom  he  claimed  by  transfers,  also  produced,  was 
entitled  to  transfer  to  Cuthbert  the  shares  mentioned 
in  the  transfer.  In  truth,  however,  Lupton  produced 
no  such  certificate.  He  had  none  of  his  own,  and  he 
did  not  produce  Po  wter's,  through  whom  he  claimed. 
Ihis  had  been  lodged  long  before  by  Maitland  and 
Balf onr.  The  plaintiff,  however,  was  induced  by  the 
certification  to  ]^rt  with  his  money,  and  he  has  lost 
it,  and  if  an  action  would  lie  for  a  careless  misrepre- 
sentation we  should  be  of  opinion  that  the  plaintiff 
coi  Jd  recover  the  money  thus  lost  from  the  defendants. 
Bot  no  action  lies  for  such  a  misrepresentation.  This 
was  finally  decided  in  Derry  v.  Peek,  38  W.  R.  33,  14 
App.  Cas.  337,  which  it  is  not  for  us  to  criticize.  It 
is,  however,  contended  that  the  doctrine  of  estoppel 
can  be  made  available  to  assist  the  plaintiff  in  this 
asa  But  the  doctrine  of  estoppel  cannot  put  the 
company  in  a  worse  position  than  if  a  certificate  of 
lapton's  transferor,  Powter,  had  been  produced.  If 
it  had,  still  the  transfer  from  Powter  to  Lupton  would 
IttTB  been  invalid,  and  Lupton,  without  any  default 
<«  the  part  of  the  company,  would  not  have  been  able 
to^aosfer  the  shares  to  Cuthbert.  The  fact,  then, 
which  the  company  is  estopped  from  denying  would 
jBot,  if  true,  have  entitled  the  plaintiff  to  the  135 
"hares.  The  loss  of  the  shares,  as  distinguished  from 
the  loss  of  the  money  paid  for  them,  is  attributable, 
not  to  any  misrepresentation  by  the  company,  but  to 
:  iDniediing  quite  different — ^viz.,  the  invalidity  of  the 
'  twnrfer  from  Powter  to  Lupton.  If,  indeed,  the 
notification  amounted  to  a  warranty  of  Lupton' s 
^'^t  to  transfer,  or  if  it  were  equivalent  to  a  cer- 
tifcate  by  the  company  that  Lupton  was  the  regis- 
fewd  owner  of  the  shares  which  he  purported  to 
tiMttfer  to  Cnthbert,  the  case  would  be  very  different, 
ttd  would  be  indistinguishable  from  In  re  Bahia  and 
*H[i«  Francisco  Hailway  Co,  But  a  certification  and  a 
certificate  are  totally  different  things.  The  lodging 
of  one  or  more  documents  may  be  certified,  and  yet 
the  do<»mentB  lodged  may  be  invalid  owing  to  circum- 


stances not  apparent  on  the  face  of  them,  and  in  this 
case  the  defect  in  Lupton's  title  was  caused  by  the 
invalidity  of  one  of  the  docimients  produced,  and  not 
by  the  non-production  of  the  certificate  which  the 
company  erroneously  certified  to  be  lodged.  The  real 
truth  is  that  the  plaintiffs  lost  their  money  by  reason 
of  a  misrepresentation  for  which  no  action  lies,  and 
they  lost  Qie  shares  transferred  to  them  by  Lupton 
because  he  had  no  title'  to  them,  and  the  company  is 
not  estopped  from  denying  this. 

Under  these  circumstances  we  are  of  opinion  that 
the  plaintiffs'  remedy  is  not  against  the  company,  but 
against  Lupton,  who  could  not  deliver  the  shares  for 
which  he  was  paid  by  the  plaintiffs.  In  the  result, 
therefore,  we  agree  with  Yaughan  Williams,  J.,  that 
this  action  is  not  maintainable.  We  are  not,  however, 
able  to  concmr  in  the  whole  of  his  reasoning.  He  has 
not,  we  think,  attached  sufficient  importance  to  the 
fact  that  the  transfer  from  Powter  to  Lupton  was 
invalid ;  nor  to  the  fact  that  the  certification  did  not 
represent  this  transfer  to  be  valid.  Moreover,  we 
think  the  learned  judge  was  mistaken  in  considering 
this  case  governed  by  the  observations  of  Bowen,  L.J., 
and  Fry,  L.  J.,  in  the  case  of  The  British  Mutual  Bank- 
ing  Co,  v.  Charnwood  Forest  RailxDay  Co,  There  is 
nothing  ultra  vires  in  this  case  as  there  was  in  that. 
Neither  can  we  agree  with  him  that  Lord  Tenterden's 
Act  applies  to  this  case.  A  statement  that  a  docu- 
ment is  lodged  is  not,  we  think,  within  that  Act.  The 
case  relied  on  by  Yaughan  Williams,  J.,  was  decided 
on  a  demurrer  to  a  declaration  which  set  out  state- 
ments of  a  very  different  nature.  For  the  reasons  we 
have  given,  the  defendants  are,  in  our  opinion,  entitled 
to  judgment,  and  the  appeal  ought  to  be  dismissed, 
with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs.  Woodcock,  RyJand,  & 
Parker,  for  Rowley  &  Chaiwin,  Birmingham. 

Solicitors  for  the  defendants,  Stretton,  Billiard,  Dale, 
dk  Newman, 
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In  re  EOFEK. 
Taylor  v.  Bland,  (a.) 

Administration  action — Real  and  personal  estaie — Order 
on  further  consideration — CosU  ordered  to  be  paid 
primarily  out  of  several  funds  in  court,  of  which 
some  represented  personalty  only — No  further  can- 
sideration  reserved  —  Liberty  to  apply  —  Subsequent 
application  on  behalf  of  charity  legatees  for  apportion- 
ment  of  bnrdj:n  of  costs  between  funds  representing 
realty  and  personalty, 

A  testatrix  devised  real  estate  upon  trust  for  sale,  and 
left  a  mixed  fund,  comj}oscd  of  the  proceeds  and  of  pure 
personalty,  to  a  legatee  for  life,  with  remainder  to  a 
charity.  An  action  having  been  brought  to  administer 
the  estate,  the  order  made  on  further  consideration  directed 
that  certain  non-charitable  legacies  and  the  costs  of  the 
action  should  be  paid  primarily  out  of  four  several  funds 
in  court,  some  of  which  represented  pure  personalty,  and 
that,  so  far  as  such  four  funds  were  together  instifficient, 
the  balance  should  be  made  up  from  another  fund, 
representing  realty  only.  In  carrying  out  the  order  the 
entirety  of  the  funds  made  primarily  liable  was  exhausted, 
and  a  portion  of  the  satd  fund  represetiting  recUty  only, 
ivas  also  rajuired.  No  question  was  reserved  upon  that 
further  consideration,  but  the  order  directed  the  income 

(a.)  Reported  by  R.  H.  Deane,  Esq.,  Barrister-at- 
Law. 
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of  the  residue  to  be  paid  to  the  tenant  for  life^  with  liberty 
to  apply,  2'he  tenant  for  life  having  died,  the  testatrix's 
heir-at-law  and  his  assignee  petitioned,  nearly  ten  years 
after  the  order  on  further  co7isideration,  that  the  residue 
of  the  last-mentioned  fund  should  be  paid  out  to  them. 

Heldf  by  Kay,  J. ,  that  the  order  on  further  considera- 
tion was  biiiding  and  conclusive  as  to  the  funds  by  which 
the  costs  were  to  be  ultimately  bomCy  and  that  the  residue, 
as  consisting  of  the  proceeds  of  realty  only,  must  there- 
fore be  paid  to  the  petitioners. 

Held,  by  Cotton  and  Bowen,  L.JJ.,  that  the  costs  of 
administering  the  real  estate  ought  to  be  borne  ultimately 
by  the  funds  representing  real  estate  only,  and  {reversing 
the  decision  of 'Kaj,  3,)  thai  the  order  on  further  rx>n- 
sideration  liad  not  finally  decided  the  question  by  what 
funds  the  costs  must  ultimately  be  borne,  but  that,  the 
residue  fund  being  still  under  the  control  of  the  court, 
it  was  not  too  late  properly  to  adjust  the  incidence  of  the 
costs,  which  must  accordingly  be  done. 

Held,  by  ^^rry,  L.J.,  that  no  subsequent  further  con- 
sideration and  no  question  as  to  the  ultimate  incidence 
of  the  costs  having  been  reserved  by  the  order  on  further 
consideration,  that  order  ought  to  be  taken  to  have  finally 
determined  such  incidence.. 

Sheppard  v.  Sheppard,  33  Beav.  129,  discussed. 

Appeal  from  Kay,  J. 

Hetty  Roper,  by  her  will  of  the  8th  of  August, 
1877,  appointed  the  defendants  executors  and  trustees 
thereof,  and  after  divers  dispositions  in  trust  devised 
to  them  (subject  to  payment  of  a  certain  sum)  a 
house  and  lauds  upon  trust  for  sale,  and  directed  them 
out  of  the  proceeds  of  sale  to  pay  the  expenses 
incident  to  the  execution  of  the  aforesaid  trusts  and 
her  fimeral  and  testamentary  expenses  and  debts,  and 
then  in  a  specified  order  to  pay  three  charitable 
legacies  of  £600,  £100,  and  £100,  and  certain  other 
pecuniary  legacies,  and  after  that  to  invest  the  residue 
in  Gk)vemment  securities,  together  with  all  moneys  or 
notes  of  hand,  securities  for  money  in  her  possession 
at  the  time  of  her  decease,  and  rents  falling  due  before 
the  sale  of  the  land,  and  pay  the  income  to  her  two 
sisters,  Caroline  Taylor  and  Louisa  Roper,  during 
their  joint  lives,  and  to  the  survivor  during  her  life,  and 
after  the  death  of  the  survivor  to  sell  the  investments 
and  out  of  the  proceeds  pay,  first,  the  expenses 
incident  to  the  execution  of  the  last-mentioned  trust, 
and  then  two  legacies  of  £300  each;  and  give  the 
residue  to  the  vicar,  churchwardens,  and  overseers  of 
the  poor  of  the  parish  of  Fordham,  upon  trust  to  in- 
vest the  same  in  Government  securities,  and  apply  the 
dividends  arising  therefrom  for  the  benefit  of  the  sick 
and  afiiicted  poor  of  that  parish. 

The  testatrix  died  on  the  16th  of  May,  1878,  and  she 
left  no  impure  personalty.  An  order  on  further  con- 
sideration, dated  the  29th  of  July,  1880,  and  made 
by  Bacon,  V.C,  after  declaring  that  the  charitable 
legacies  of  £200,  £100,  and  £100  given  out  of  the 
proceeds  of  sale  of  the  house  and  lands  were  void, 
and  resulted  to  the  heir-at-law,  and  that  the  personal 
estate  of  the  testatrix  was  primarily  liable  to  pay  the 
debts  and  funeral  and  testamentaiy  expenses,  directed 
taxation  of  the  costs  of  the  action,  including  charges 
and  expenses  properly  incurred  by  the  defendants, 
the  executors,  as  trustees,  relating  to  the  administra- 
tion of  the  estate,  and  directed  balances  of 
£424  158.  9d.  and  £287  3s.  2d.  to  be  paid  into  court 
by  the  executors,  and  a  sura  of  £340  10s.  by  one  J. 
S.  Fletcher.  It  then  proceeded  to  direct  that  so  much 
of  a  sum  of  £4,134  4s,  3d.  Consols  in  court  to  the 
credit  of  the  action  as,  with  a  smeiU  sum  of  cash  in 
court  to  the  same  credit,  and  the  aforesaid  balances 
and  sum  directed  to  be  paid  in,  would  raise  the  costs 
when  taxed  and  the  aggregate  amount  which  should 
be  certified  to  be  due  in  rpspecc  of  certain  pecuniary 


legacies  given  by  the  will,  and  one  of  nineteen  guineas 
given  by  a  codicil,  and  two  sums  amountang  to 
£76  3s.  9d.  payable  respectively  to  Caroline  Taylor 
and  the  representatives  of  Louisa  Roper  (who  had 
died  before  the  date  of  the  order)  in  respect  of  interest 
on  legacies,  should  be  sold,  the  said  costs,  legacies 
and  sums  paid,  and  the  income  of  the  residue  of  tbe 
Consols  paid  to  Caroline  Taylor  for  her  life.  Liberty, 
to  apply  was  given,  but  no  subsequent  farther  con- 
sideration was  reserved. 

It  appeared  that  the  sum  of  £4,134  4s.  3d.  Consols 
mentioned  in  the  order  represented  proceeds  of  sale 
of  the  house  and  lands,  and  that  the  small  sum  of 
cash  arose  from  dividends  on  the  same.  The  £424 
15s.  9d.  was  the  balance  found  due  from  the  executors 
on  the  account  of  the  general  personal  estate,  and  the 
£287  3s.  2d.  was  the  balance  due  on  the  account  of  rents 
and  profits  of  the  realty ;  while  the  sum  of  £340  lOs. 
represented  principal  and  interest  due  to  the  testabix 
on  a  promissory  note.  When  the  costs  had  been 
taxed  and  paid  and  all  the  directions  of  the  order 
had  been  complied  with,  tdl  the  smaller  sums  were 
exhausted,  and  the  Consols  havinfir  been  resorted  to, 
there  remained  a  final  balance  of  £2,898  Ss.  9d.  New 
Consols.  In  1882  the  heir-at-law  assigned  his 
reversionary  interest  in  that  sum  (Caroline  Taylor 
being  entitled  to  the  income  for  her  life)  to  one  M.  T. 
Whitehall  absolutely.  Caroline  Taylor  having  died  at 
the  beginning  of  the  present  year,  Whitehall  and  the 
heir  presented  a  petition  for  the  sale  of  the  Consols 
and  that  the  residue,  after  payment  of  the  costs  of  the 
petition  and  of  the  legacies  payable  on  the  death  of 
Caroline  Taylor,  and  legacy  duty,  should  be  handed 
over  to  Whitehtdl. 

The  Attorney-General,  on  behalf  of  the  Fordham 
Charity  legatees,  opposed  the  petition,  and  claimed  a 
part  of  the  fund  on  the  ground  that  it  representfid 
not  only  the  proceeds  of  the  real  estate,  but  also  a 
certain  amount  of  pure  personalty,  and  that  the  costs, 
at  any  rate  those  incurred  in  administration  of  tiie 
realty,  ought  to  have  been  paid  exclusively  out  of  the 
proceeds  of  the  realty,  but  had  in  fact  been  improperly 
paid  out  of  this  mixed  fund. 

Kay,  J.,  held  that  he  was  bound  by  the  order 
made  on  the  further  consideration,  and  accordingly 
made  an  order  in  the  terms  of  the  prayer  of  the 
petition. 

The  Attorney- General  appealed. 

Ingle  Joyce,  for  the  appellant. — The  costs  of  the 
action,  so  far  as  it  related  to  real  estate,  ought  to  he 
borne  by  the  real  and  not  by  the  personal  estate: 
Patching  v.  BarneU,  51  L.  J.  Ch.  74,  30  W.  R.  Dig. 
54.  It  was  not  intended  by  the  order  on  further 
consideration  to  conclude  the  question  as  to  the  funds 
out  of  which  the  costs  were  to  be  ultimately  taken,  or 
if  that  was  the  intention  it  was  arrived  at  under  s 
misapprehension  of  the  facts.  At  the  time  the  order 
was  made  the  income  of  all  the  funds  was  payahle 
to  the  same  person — i.e.,  the  tenant  for  life — so  that 
the  question  of  the  ultimate  incidence  of  the  costs  was 
not  argued,  and  may  have  been  overlooked  altogether. 
At  any  rate,  the  order  is  not  conclusive  on  that  point 
as  to  tSie  rights  of  the  parties :  Sheppard  v.  Shew^rd, 
33  Beav.  129.  If  it  were,  the  effect  would  be  to 
deprive  the  charity  of  its  legacy. 

Warmington,  Q.C.,  and  Mulligan,  for  the  peti- 
tioners.— ^The  costs  of  an  administration  action  are 
included  in  a  direction  in  a  will  to  pay  "  testamentaiy 
expenses  "  :  Harloe  v.  Ilarlve,  23  W.  R.  789,  L.  R  20 
Eq.  471.  The  rights  of  the  parties  are  concluded  by 
the  order  on  further  consideration.  The  point  ought 
to  have  been  raised  then  if  at  all :  Peareth  v.  MarrvoUt 
31  W.  R.  68,  22  Ch.  D.  182.  The  order  in  question 
was  mode  ten  years  ago,  and  ought  not  now  to  be  in 
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effect  reversed.  In  Sheppard  v.  Sheppard  there  was 
no  Tariation  of  any  previous  order  as  to  funds  which 
bad  been  realized  at  the  date  of  that  order.  The 
nibsequent  order  only  affacted  funds  realized  after 
the  date  of  the  previous  order.  In  the  present  case 
all  the  funds  were  realized  at  the  time,  and  the  order 
on  further  consideration  must  be  taken  to  be  a  final 
order,  no  subsequent  further  consideration  having 
been  reserved. 

Im^k  Joyce,  in  reply. — ^TCoTTON,  L.J. — We  need 
only  hear  you  as  to  whether  we  can  now  in  effect 
reverse  the  order  made  on  further  consideration.] 
After  the  death  of  Caroline  Taylor,  the  tenant  for 
Ufe,  it  remains  to  be  decided  whether  the  residue  goes 
to  the  charity  or  to  the  heir-at-law.  If  necessary,  I 
ought  to  have  leave  to  appeal  even  now  against  the 
Older.  [BowEW,  L.J. — ^What  rule  of  practice  do  you 
gather  from  Sheppard  v.  Sheppard  f'\  The  rule  is 
9iat  when  you  are  dividing  a  fund  and  paying  part 
to  one  party  and  part  to  another,  that  is  a  nnal 
division,  and  you  cannot  generally  get  it  back,  but 
vhere  it  is  not  final,  and  you  can  see  as  between 
capital  and  income  how  the  costs  ou^ht  to  have  been 
borne,  the  matter  ought  to  be  set  n^ht  by  adjusting 
the  incidence  of  the  costs.  That  is  precisely  the 
position  here.  The  cadi  has  been  taken  and  applied 
in  payment  of  the  costs  in  the  first  instance  as  a  mere 
matter  of  convenience,  instead  of  applying  the  stock 
to  that  purpose,  and  directing  the  balance  of  the  cash 
to  be  invested,  which  would  have  involved  additional 
brokeiBge  fees  and  other  en>ense  and  trouble.  There 
has  really  been  no  decision  here  as  to  tlie  rights  of  tlie 
parties.  All  that  was  meant  to  be  decided  by  the 
order  on  further  consideration  wcm  that  the  special 
direction  in  the  will  to  pay  the  expenses  in  the  first 
instance  out  of  the  re^ty  was  not  sufficient  to 
eioneiate  the  general  personal  estate.  There  is 
nothing  but  a  technicality  against  us,  and  even  that 
disappears  when  looked  into. 

Cur»  adv.  vult 

June  23. — Cotton,  L.J. — ^This  is  an  appeal  by  the 
Attomey-Greneral  representing  a  charity.     The  ques- 
tion arose  in  thia  way.     There  was  a  mnd  in  court 
when    the  petition  was  presented  which    had    un- 
doubtedly arisen  from  real  estate,  and  which,  though 
given  to  a  charity,  could  not  go  to  the  charity,  and  an 
order  was  made  on  the  petition  giving  the  fund  to  the 
assignee  of  the  heir-at-law,  who  took  by  intestacy  in 
consequence  of  the  charity  being  unable  to  take  real 
estate.    But  the  Attomey-Greneral  urges  that  what 
was  given  to  the  charity  consisted  partly  of  personal 
estate  and  partly  of  money  arising  from  the  sale  of 
real  estate,   and  that  the  portion  of  the  costs  at- 
tributable te  the  administration  of  the  real  estate 
ooght  te  be  paid  out  of  the  real  estate ;  whereas  they 
have,  in  fact,  been  paid  so  as  te  exhaust  the  whole  of 
the  personal  estete ;  and  he  asks  for  an  inquiry  te  ascer- 
tain how  much  of  the  costs  which  ought  te  have  been 
paid  out  of  the  real  estate  has  in  fact  been  paid  out 
of  personal  estate  comprised  in  the  gift.    That  seems 
to  he  right,  for  it  has  not  been  disputed  that  as  a 
general  rule  the  costs  uf  administering  real  estate 
ought  te  be  borne  by  the  real  estete ;  and  if  they  are 
10  home  in  this  case,  there  would  be  something  left 
for  the  charity — about  £700.     Then  why  is  it  said 
that  such  an  inquiiy  would    be  wrong?      It  was 
argued  that  there  nad  been  a  declaration  in  the  order 
on  further  consideration  which  threw  the  costs  on  the 
peifonal  estete.     I  do  not  think  that  was  the  true 
pftming  of  that  portion  of  the  order ;  and  it  was  cer- 
tainly not  so  understood,  because,  as  far  as  I  can 
giflker,  the  order  for  ^yment  of  coste  was  not  in 
aoQordanoe  with  that  Tiew  when  the  paymento  into 


court  directed  by  the  order  on  further  consideration 
had  been  made.  There  were  in  court  five  funds — a 
sum  of  steck  which  had  arisen  entirely  from  real 
estete,  and  four  sums  of  cash,  two  of  which  had  arisen 
from  real  estete  and  two  from  personal  estete.  Then, 
without  any  reference  te  the  order  in  which  those 
funds  were  te  be  applied,  there  was  an  order  which 
would  exhaust  for  payment  of  coste  and  legacies  tdl 
the  four  sums  of  cash  which  I  have  mentioned,  and 
which  required  a  certein  sum  te  be  added  by  sale  of  a 
portion  of  the  £4,134  4s.  3d.  steck  in  court,  which 
had  arisen  from  real  estete.  I  think  that  the  declara- 
tion cannot  be  held  te  apply  te  personal  estete  which 
was  specifically  disposed  of  by  these  words  in  the  will, 
''  tegether  witli  tdl  moneys,  notes  of  hand,  securities 
for  money,  which  may  be  in  my  possession  at  the  time 
of  my  decease,  as  well  as  rente  falling  due  prior  te  the 
sale." 

There  is  another  question  which  deserves  more  con- 
sideration, and  it  is  this.  The  order  which  directed 
payment  of  the  coste  in  the  way  I  have  mentioned 
was  an  order  on  further  consideration,  and  it  is  said 
that  therefore  it  must  be  taken  te  have  decided 
ultimately  the  righte  of  the  parties,  and  so,  as  it 
exhausted  the  personal  estete,  tdl  the  rest  must  go  to 
the  heir-at-law,  who  took  the  real  estete.  That  was 
undoubtedly  a  strong  argument,  but  if  we  see  on  the 
tiTie  construction  of  this  order  that  there  was  no 
intention  whatever  te  decide  the  righte  of  the  parties, 
I  do  not  think  that  the  mere  fact  that  this  i>a3rment  of 
coste  was  directed  by  an  order  on  further  considera- 
tion ought  to  prevent  the  court  from  setting  the 
matter  right  where  there  is  a  fund  in  hand  enabling  it 
te  do  BO.  I  agree  that  an  order  on  further  considera- 
tion ought  te  settie  tlie  righte  of  the  parties,  and  I 
also  think  that  the  Attemey-General  ought,  when  the 
action  came  on  for  further  consideration,  te  have 
asked  the  court  te  insert  in  its  order  what,  if  asked, 
it  certainly  would  have  inserted,  a  stetement  that  the 
order  for  payment  of  coste  was  without  prejudice  to 
the  question  out  of  what  fund  the  coste  were  to  be 
ultimately  paid.  That,  imfortunately,  was  not  done, 
and  we  have  to  consider  what  effect  ought  to  be  given 
to  this  order  as  it  stands. 

Mr.  Ingle  Joyce  referred  to  Sheppard  v.  Sheppard y 
where  Lord  Komilly  laid  down  in  very  wide  terms 
that  a  direction  for  payment  of  coste  could  not 
be  teken  in  any  way  te  decide  the  righte  of  the 
parties,  and  the  case  really  steod  over  that  we  might 
discover,  if  we  could,  whether  that  was  a  g^eral 
declaration,  or  only*  one  referring  te  that  particular 
case.  We  have  looked  at  the  petition  which  was  pre- 
sented there,  and  I  should  say  that  Lord  Romilly  was 
making  teo  wide  a  stetement  in  laying  down  that  an 
order  for  payment  of  coste  out  of  a  particular  fund  is 
not  te  be  taken  as  deciding  the  rights  as  between  per- 
sons entitled  te  the  fimd  when  it  comes  ultimately  te 
be  divided.  We  must  look  at  the  order  and  see 
whether  it  was  the  intention,  at  the  time  of  directing 
that  certain  coste  should  be  paid  out  of  a  particular 
fund,  to  decide  that  they  were  to  be  ultimately  borne 
by  that  fund.  Here,  although  there  is  a  declaration 
that  certain  legacies  given  te  charities  out  of  the 
testetrix*s  real  estete  were  void,  and  that  the  amount 
of  those  legacies  passed  te  the  heir-at-law,  we  find  no 
declaration  at  all  as  regards  this  fund  which  now 
remains.  When  the  order  on  further  consideration  was 
made,  the  same  person  was  entitled  te  the  income,  both 
of  that  part  of  the  fund  which  consisted  of  real  estete 
and  of  tnat  part  which  consisted  of  personal  estete,  and 
the  order  contained  no  direction  wnat  was  to  be  done 
after  the  death  of  the  tenant  for  life,  nor  any  declara- 
tion as  to  what  would  ultimately  become  of  this  fund, 
such  direction  or  declaration  not  being  necessary  at 
that  stage.    I  can,  then,  only  look  upon  this  order 
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as  taking  those  funds  which  were  most  readily  avail- 
able for  payment  of  the  costs  and  legacies,  without 
considering  whether  they  arose  from  real  estate  or 
from  personal  estate,  leaving  entirely  untouched,  and 
not  making  any  declaration  upon,  the  question  what 
fund  should,  as  between  the  parties  who  were  ulti- 
mately to  be  entitled  to  the  different  funds,  be  held 
liable  to  the  coste.  I  think  it  would  be  wrong,  in 
the  absence  of  any  declaration  of  the  rights  of  the 
parties,  to  hold  that  by  that  order  the  Attomey- 
Grenend  is  precluded  from  claiming  anything  on 
behalf  of  this  charity  when  there  would  have  been 
something  which  he  could  have  claimed  if  the  costs 
relating  to  the  real  estate  had  been  paid,  as  I  think 
they  ought  to  have  been  paid,  out  of  the  real  estate. 

In  my  opinion,  therefore,  the  Attorney- General  is 
entitled  to  the  inquiry  which  he  asks,  there  being 
still  in  court  a  fund  which  will  be  clearly  sufficient  to 
sot  the  matter  right.  I  think  the  charity  ought  not 
to  lose  its  legacy  because  the  Attorney-General  made, 
as  I  think  he  did,  a  slip  in  not  raising,  or  asking  the 
court  to  reserve,  the  question,  when  the  matter  was 
before  the  court  on  further  consideration,  out  of  what 
fund  these  costs  ought  ultimately  to  be  paid.  I  think 
there  should  be  an  inquiry  what  portion  of  the  costs 
has  been  improperly,  under  the  circumstances,  paid 
out  of  the  personal  estate,  and  that  the  amount  should 
be  recoups!  out  of  the  proceeds  of  real  estate. 

Then  comes  the  question  as  to  the  costs.  The 
learned  judge  below  directe<l  all  the  costs  to  be  paid 
out  of  the  fund,  and  that  we  do  not  disturb.  As  to 
the  costs  of  the  appeal,  although  our  decision  is  in 
favour  of  the  Attorney-General,  I  think  we  ought  not 
to  give  him  any  costs,  since  there  would  probably 
have  been  no,  conflict  at  all  if  the  question  how  the 
costs  were  ultimately  to  be  borne  had  been  reserved, 
as  the  Master  of  the  Rolls  said,  in  Shejypard  v. 
Sheppardy  that  it  ought  to  be. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 

Fry,  L.J. — I  am,  unfortunately,  unable  to  agree 
with  my  learned  brothers  in  their  view  of  this  case. 
We  have  here  an  order  made  on  further  considera- 
tion when  the  whole  of  the  proceedings  in  the  action 
were  before  the  court,  and  it  was  known  how  much 
of  those  proceedings  related  to  realty  and  how  much 
to  personalty.  The  court  then  made  an  order  dealing 
wiui  the  whole  costs  of  the  suit,  and  directed  them 
to  be  paid  out  of  certain  funds.  It  appears  to  me 
that  the  way  in  which  the  order  deals  with  the  costs 
and  with  the  funds  indicates  something  like  an 
arrangement  between  the  parties  to  the  litigation  not 
to  work  out  their  rights  with  extreme  exactitude, 
because,  there  being  five  funds  to  be  dealt  with,  the 
court  deals  with  them  in  this  way.  In  the  first  place 
there  are  four  funds  consisting  of  cash,  two  of  which 
arise  from  personalty  and  two  from  realty  ;  and  in  the 
next  place  there  is  a  smn  of  stock  arising  from  realty 
alone.  The  court  then  directs  the  application  of  the 
four  funds,  without  regard  to  whether  they  arose 
from  personalty  or  realty,  in  payment  of  three  things 
— ^viz.,  (1)  the  whole  of  the  costs  without  reference  to 
the  question  whether  they  relate  to  realty  or  per- 
sonalty ;  (2)  the  balance  of  the  legacies ;  and  (3)  a 
sum  of  £76,  one  part  of  which  went  to  Caroline 
Taylor  and  the  other  part  to  the  representative  of 
Louisa  Roper.  All  those  three  payments  were 
directed  to  be  made  out  of  the  four  funds  without 
regard  to  their  origin,  and  then  any  deficiency  of  those 
four  funds  to  make  the  three  i)aymcnts,  was  to  be 
raised  out  of  the  £4,134  stock  whit:h  had  arisen  from 
the  realty.  No  liberty  to  further  discuss  the  incidence 
of  any  of  these  sums  was  reserved,  and  therefoi-e  we 
have  an  order  on  further  consideration  which  reserves 
no  second  further  consideration — an  order  which  deals 


with  the  costs  and  in  which  no  point  is  reserved. 
Such  an  order  as  that  is,  in  my  humble  opinion,  final 
with  regard  to  the  costs,  and  I  do  not  thii^  it  is  com- 
petent to  any  of  the  litigant  parties  to  come  subse- 
quently under  the  liberty  to  apply  and  to  ask  for  an 
order  which  shall  vary  the  incidence  oi  the  costs.  As 
I  have  already  observed,  the  whole  matter  is  before 
the  court  on  such  an  occasion,  and,  according  to  my 
view  of  the  practice  of  the  Court  of  Chancery  and  the 
Chancery  Division,  it  has  always  finally  dealt  wiih 
costs  on  further  consideration,  unless  express  liberty 
for  further  discussion  has  been  reserved,  and  that 
course  seems  to  me  to  be  a  very  convenient  one.  It 
seems  to  me  that  if  such  a  point  as  this  can  be  raised, 
notwithstanding  the  absence  of  a  reservation  of  the 
right  to  raise  it,  the  order  is  converted  into  a  trap. 

In  the  present  case  the  respondent  has  actually  pur- 
chased the  interest  of  the  heir  under  this  order,  ^th- 
out  notice  that  there  was  any  intention  of  raising  this 
point,  and  then  he  finds  that  part  of  the  fund  pur- 
chased is  to  be  taken  away  from  him.  So  far  as  my 
memory  enables  me  to  speak,  I  have  never  known  a 
case  in  which  such  a  thing  has  been  done  by  the  Court 
of  Chancery.  I  have  never  known  a  case  in  which, 
where  an  order  on  further  consideration  has  dealt 
with  the  costs  and  directed  them  to  be  paid  out  of  a 
particular  fund  without  reserving  Ubcrty  to  alter 
their  incidence,  they  have  afterwards  been  ordered  to 
be  paid  out  of  another  fund.  Therefore,  although, 
under  the  circumstances,  I  cannot  help  mistrusting  my 
own  judgment,  yet,  as  I  have  a  strong  opinion  of  the 
inconvenience  of  the  course  now  pursued,  I  am  bound 
to  express  my  concmrence  with  the  learned  judge 
below.  I  may  add  that  in  Sheppard  v.  Sh&ppard  there 
does  not  appear  to  have  been  any  order  on  further 
consideration. 

Cotton,  L.  J. — It  does  not  appear  that  there  had 
been. 

Solicitors,  IF.  Horsley  ;  Hare  &  Co,,  for  Tlie  Solicit 
tor  to  the  Treasury, 
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^       J      >  Oct.  2<,  28;  Nov.  8. 

Halifax  Joint-Stock  Banking  Co.  v.  Gledhill.  (a.) 

Fraudulent  deed— Purchaser  for  valvjt  without  tiotice— 
Interest  under  the  deed — 13  Fliz.  c,  5,  «.  6  {Stattitu 
Itevisedy  2nd  ec/.,  vo/.  1,  p,  510,  «.  o). 

Section  6  {section  5,  revised  edition)  of  13  Eliz,  c.  5 
includes  a  purchaser  for  value  without  notice  of  any 
interest  under  a  fraudulent  deed,  whether  that  interest  be 
legal  or  equitablcy  and  2>revents  the  deed  from  being  void 
Gw  against  him. 

Trial  of  action. 

This  was  an  action  by  the  plaintiff  company  to 
have  it  declared  that  a  settlement  made  by  the  defend- 
ant John  Gledhill  was  fraudulent  and  void  under 
the  statute  of  13  Eb'z.  c.  5. 

On  the  25th  of  June,  1885,  John  Gledhill  gave  to 
the  plaintiff  bank  a  guarantee  to  secure  the  bank- 
ing account  of  his  son,  Thomas  Gledhill,  and  a 
judgment,  dated  the  15th  of  November,  1888,  ifW 
subsequently   obtained  againt  him  by  the   bank  on 

(a.)  Reported  by  James  H.  Bakewell,  Esq.,  Bar- 
rister-at-Law. 
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this  guarantee.  Thomas  Gledhill,  who  was  living 
with  his  father,  but  carried  on  business  separately, 
became  embarrassed,  a»d  on  the  26th  of  October,  1887, 
called  a  meeting  of  his  creditors  for  theSlst  of  October. 
On  the  27th  of  October  John  Gledhill  executed  a 
settlement  of  certain  real  property  belonging  to  him 
and  a  policv  of  life  assurance  on  trusts  for  his  wife 
for  life,  and  then  for  himself  for  life,  and  then  for  all 
his  present  and  future  children.  On  the  8th  of 
Xovember  Thomas  Gledhill  entered  into  a  composi- 
tion with  his  creditors,  and  the  defendant  Sellers,  at 
Thomas  Gledhill's  request,  became  surety  for  the 
payment  of  the  last  instalment  under  the  composition, 
amounting  to  £2,000.  For  this  purpose  Sellers  gave 
a  cheque  for  that  sum,  dated  November  Id,  1887,  to 
Bichard  Moore,  chairman  of  the  creditors'  meethig, 
and  John  Gledhill,  on  the  same  day,  gave  to  Sellers 
a  security  by  depositing  with  him,  with — according 
to  the  evidence  of  John  Gledhill — the  consent  of  his 
wife  and  son  Samuel,  the  deed  of  settlement  of 
October  27,  1887,  and  the  policy  and  the  prior  title 
deeds  of  the  settled  property;  and  a  memorandum 
of  that  date  was  signed  by  Thomas  and  John 
Gledhill. 

Sellers,  in  his  defence,  stated  that  he  did  not  know 
that  the  settlement  was  fraudulent  and  void,  and  in 
his  evidence  said  that  he  did  not  know  of  John 
Gledhill's  guarantee  to  the  bank. 

Moore  negotiated  Seller's  cheque,  which  he  was 
compelled  to  pay  to  the  holder,  although  the  com- 
position scheme  fiuled,  and  Thomas  Gledhill  was 
adjudicated  bankrupt.  Sellers  brought  an  action 
,  against  Moore  for  improperly  parting  with  the  cheque, 
and  recovered  judgment;  but,  a  new  trial  bemg 
ordered,  the  action  was  compromised,  Moore  paying 
£1,297  6s.  8d.,  and  Sellers  now  claimed  the  balance 
dne  to  him  on  his  security. 

Marteriy  Q.C.,  and  B.  JSyre,  for  the  plaintifiGs. 

HcUdattef  Q.  C. ,  and  Hood^  for  the  defendant  Sellers. — 

A  subsequent  purchaser  for  value  can   set  up   the 

i     settlement :  13  EHz.  c.  5,  s.  6  (section  5,  revised  edi- 

1     tion) ;  George  v.  Milhanke,  9  Ves.  190 ;  East  India  Co, 

T.  ClaveU,  Prec.  Ch.  377 ;  s.c.  sub.  nom.  East  India 

Co,  V.   Shepherd,    4   De   G.    &  J.    455n ;    Paijne  v. 

Mortimer,  7  W.  E.  646,  4  De  G.  &  J.  447 ;  Prodgers  v. 

Langham,   1  Siderfin,  133;  In  re  Barker's  Estate,  23 

W.  R.  944  ;  Freeman  v.  Pope,  18  W.  R.  399,  906,  L.  R. 

9  Eq.  206,  5  Ch.  App.  538 ;  Doe  v.  Martyr,  I  B.  &  P. 

I     (N.  R.)  332. 

i        Butcher,  for  John  Gledhill. 

Gartmell,  for  parties  interested  under  the  settlement. 

Marten,  Q,C,,  replied. 

Nov.   8. — Kay,    J.    [after    stating    the    facts    as 

above  set  out,   held,   upon    the   evidence,   that  the 

settlement  was  void  under  13  Eliz.  c.    5  as  against 

the  general  creditors  of  John  Gledhill,  and  that  the 

deposit  of  the  deeds  and  the  memorandum  only  gave 

I     the  defendant  Sellers  a  security  upon  the  reversionary 

I     Kfe  interest   of    John  Gledfaoll,   and   continued: — ] 

I     The  question  of  law  which  has  been  raised  is  impor- 

I     tant.    Section  6  of  13  Eliz.  c.  5  has  generally  been 

treated  as  applying  to  a  purchase  by  the  settlement 

itself,  but  tnere  is  some  authority  for  treating  it  as 

applicable  to  the  purchase  for  value  of  an  interest 

Wer  a  voluntary  deed,  which  has  been  subsequently 

assigned. 

As  far  as  I  can  discover,  there  is  no  direct  decision 

upon  this  point.     The  subject  is  carefully  considered 

in  May's  Treatise  on  the  Statutes,  2nd  ed.,  p.  323. 

It  is  there  stated  that,  although  there  is  authority  for 

j      saying  that  a  subsequent  valuable  consideration  will 

I      sapport  a  deed  under  27  Eliz.  c.  4,  there  is  no  express 


decision  that  this  would  be  the  case  under  13  EHz.  c. 
5.  The  rights  of  creditors  under  that  statute  accrue 
immediately  upon  the  execution  of  the  settlement 
impeached.  The  learned  author  proceeds  to  argue 
that  the  deed,  being  good  against  the  grantor  and 
only  void  against  creditor,  is,  practically,  not  void, 
but  voidable  at  their  suit,  and  that,  consequently,  a 
purchaser  for  value  of  an  interest  under  the  deed  can 
successfully  resist  any  attempt  to  avoid  it. 

It  seems  to  me  impossible  to  say  that  the  right  of 
creditors  xmder  the  statute  of  13  EHz.  c.  5  is  an  equity, ' 
if  that  is  the  learned  author's  meaning.  A  coiirt  of 
equity  does  not  avoid  the  deed  in  a  suit  by  such 
creditors,  but  merely  declares,  if  it  is  proved  fraudu- 
lent, that  it  is  void  against  them  by  the  statute.  The 
real  question  is  whether  a  subsequent  purchaser  for 
value  of  an  interest  imder  the  settlement  without 
notice  has  his  purchase  protected  by  section  6.  If  he 
has,  it  does  not  matter  whether  it  was  a  legal  or 
merely  an  equitable  interest.  If  he  has  not,  then,  as 
the  creditors'  rights  are  under  a  positive  enactment 
that  the  'deed  is  void  as  against  them,  their  claim  is 
not  equitable,  but  legal. 

It  seems  strange  that  there  should  be  no  direct 
decision.  On  the  other  hand,  I  have  not  been  able 
to  find  a  case  in  which  creditors  have  prevailed  against 
such  a  purchaser.  In  Prodgers  v.  Langham,  a  case 
treated  as  authoritative  by  Lord  Eldon  in  George  v. 
Milbanke,  and  called  by  Lord  Kenyon,  in  Parr  v. 
Eliason,  1  East,  92,  "a  very  leading  authority,"  it  is 
stated  that  if  there  be  a  fraudulent  feoffment  and  the 
feofee  enfeof  another  for  valuable  consideration 
without  notice  of  the  fraud,  his  title  shall  prevail 
against  a  subsequent  purchaser  for  value  from  the 
first  feoffor,  notwithstanding  tlie  27  EHz.  c.  4.  It  is 
not  expressly  stated  in  the  report  that  this  is  by 
reason  of  section  3  of  that  statute,  which  is  similar 
to  section  6  of  the  13  Eliz.  c.  5,  nor  does  Lord  Eldon 
or  Lord  Kenyon  give  that  as  the  reason  for  the 
decision.  Lord  Eldon  says  this,  9  Ves.  at  p.  195 : — 
* '  The  reason  as  stated  is  tins,  that,  though  a  volxmtary 
feoffment  is  bad  as  between  the  creditor  and  the  feoffee, 
yet  it  is  good  as  between  the  feoffor  and  feoffee ;  and 
therefore  the  latter,  if  prior,  shall  hold  against  the 
subsequent  feoffee  of  the  feoffor.  The  consequence  is 
that  tiie  feoffment  of  the  voluntary  feoffee  is  good 
against  creditors. ' ' 

This  can  hardly  be  a  correct  report  of  what  Lord 
Eldon  said.  The  voluntary  feoffee  could  not  hold 
against  a  subsequent  feoffee  for  value  from  the 
original  feoffor  by  reason  of  the  statute  27  Eliz.  c.  4. 
A  feoffment,  although  made  for  value,  by  a  voluntary 
feoffee,  could  not  make  good  the  voluntary  feoffment  to 
him,  if  void  under  13  Eliz.  o.  5,  unless  the  position  of 
his  feoffee  is  saved  by  section  6  of  that  statute.  In 
that  case  the  feoffment  of  the  volxmtary  feoffee  is  good 
against  creditors  of  the  origioal  feoffor  by  positive 
enactment. 

The  actual  decision  in  Prodgers  v.  Langham  was 
that  a  lease  for  the  benefit  of  a  daughter,  if  she 
married  with  her  father's  consent,  being  voluntary, 
would  be  void  against  a  subsequent  purchaser  for  value 
by  virtue  of  the  27  Eliz.  c.  4,  but  that  although  so 
void  it  might  be  made  effectual  against  such  purchaser 
by  a  subsequent  marriage  of  the  daughter  upon  the 
faith  of  it.  This  seems  to  have  proceeded  upon  the 
ground  that  the  subsequent  consideration  of  the 
marriage  related  back  as  though  the  settlement  had 
been  made  upon  the  marriage. 

The  case  of  George  v.  Milbanke  was  a  contest 
between  the  creditors  of  an  appointor,  who  in  his  Hfe- 
time  had  exercised  a  general  power  of  appointment 
over  a  fund  in  favour  of  a  volunteer,  and  a  purchaser 
after  his  death  from  the  volunteer  of  £500,  part  of  the 
appointed  fund.     By  the  equitable  rule  the  exercise 
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moneys  in  their  hands  as  trusteesy  in  the  aforesaid  businessy 
or  any  other  business  in  which  they,  in  their  uncontrolled 
discretion,  might  think  fit,  without  being  liable  for  loss, 
D.  and  M,  J,  were  appointed  executors  and  trustees,  Tlie 
widoiv  entered  into  partnership  with  />.  in  the  business 
for  ten  years  from  the  1st  of  Jamtat^,  1873.  The 
£1,000  was  left  in  the  business  during  and  after  the  said 
term  of  ten  years.  In  June,  1883,  tlie  wtdotif  having 
then  left  the  business,  D,  filed  a  petition  for  liquidatioti 
of  his  affairs,  and  a  composition  of  lOs,  in  the  pound 
was  agreed  to,  payable  by  three  instalments — on  the  2nd 
of  January,  1884,  tlie2nd  of  April,  1884,  and  thelnd'of 
October,  1884.  Only  one  instalment  was  received  by  tlie 
tru^e  M,  J,,  and  it  was  not  invested,  but  placed  on 
deposit  at  a  bank.  No  pressure  was  made  for  payment 
of  the  unpaid  instalments,  O,  R,  J,,  having  come  of 
age,  brought  an  action  against  the  trustee  M,  J,  and 
others  seeking  relief  on  the  ground  of  breaches  of  trust. 

Held,  as  regards  M,  J,,  (1)  that  the  not  calling  in  the 
£1,000  on  the  widow* s  retirement  from  the  partnership 
was  not  a  breach  of  trust,  but  that,  on  the  true  construc- 
tion of  the  codicil,  the  power  was  not  restricted  to  lending 
to  any  particular  partners  in  the  business;  (2)  that 
the  not  calling  in  or  pressing  for  payment  of  the  two 
instalme7its  unpaid  teas  not  a  breach  of  trust,  the  trustee, 
M,  J,,  not  having  been  guilty  of  negligence,  but  having 
cu:ted  honestly  in  the  belief  that  pressure  would  not  have 
resulted  in  benefit  to  the  estate,  and  tvith  a  reasonable 
ground  for  acting  as  he  did ;  (3)  that  having  regard  to 
the  fact  that  the  loss  of  income,  if  any,  through  non- 
investment  of  the  first  instalment  was  very  small,  coupled 
with  the  probability,  then  existing,  of  another  instalment 
being  shortly  received,  when  both  might  be  invested 
together,  it  would  be  going  too  far  to  make  an  order 
on  that  head  against  the  trustee  M,  J.,  who  acted  on 
his  solicitor's  advice  in  pilacing  the  money  on  deposit  at 
a  bank  instead  of  investing  it. 

Trial  of  action. 

In  this  case  Earl,  the  testator,  by  his  will  directed 
£1,000  to  bo  raised  and  invested  on  certain  trusts 
therein  declared  in  favour  of  his  stepson,  the  plainti£F, 
one  G.  B.  Johnson.  The  testator  subsequently  entered 
into  partnership  with  the  defendant  Davies  in  the 
business  of  manufacturing  confectioners.  By  a  codicil 
to  his  will,  after  reciting  the  gift  of  this  legacy,  the 
testator  proceeded  as  follows: — "And  whereas  since 
the  date  and  execution  of  my  said  will  I  have  entered 
into  partnership  with  my  brother-in-law,  Robert 
Jones  Davies,  in  the  business  of  manufacturing  con- 
fectioners, at  the  City  of  Chester,  mider  articles  of 
partnership  dated  the  23rd  of  November,  1871,  and 
have  invested  the  bulk  of  my  estate  in  the  way  of 
capital  in  the  said  business,  and  am  desirous  that  such 
capital  shall  remain  in  the  said  business,  and  that  my 
wife,  Elizabeth  Earl,  should,  in  the  event  of  my  death, 
enter  into  partnersldp  with  the  said  Robert  Jones 
Davies  on  the  same  terms  and  with  the  full  benefit  of 
the  same  capital  as  I  now  have  therein,  and  that  my 
said  trustees  should  have  x>ower  to  continue  the  said 
sum  of  £1,000  bequeathed  to  or  in  trust  for  the  said 
G.  R.  Johnson  and  hereinbefore  referred  to  in  the  said 
business;  Now  I  do  hereby  declare  that  it  shall  be 
lawful  for  my  said  trustees  or  trustee,  in  addition  to 
the  powers  of  investment  given  to  them  by  my  said 
will,  to  invest  or  continue  invested  any  moneys  which 
may  come  to  their  hands  as  such  trustees  or  trustee 
either  in  the  aforesaid  business  or  in  any  other  busi- 
ness in  which  they  in  their  uncontrolled  discretion 
may  think  fit,  without  being  liable  for  any  loss  to  be 
thereby  occasioned.  And  I  further  declare  that  so 
long  as  the  said  sum  of  £1,000  shall  remain  invested  in 
the  said  business  the  trustees  or  trustee  shall  be  en- 
titled to  receive  and  shall  pay  to  the  said  G.  R.  John- 
son or  otherwise  invest  for  him  or  his  benefit  in 


manner  aforesaid  interest  thereon,"  as  therein  men- 
tioned. 

The  testator  died  in  December,  1872,  and  his  will 
and  codicil  were  shortly  afterwards  proved  by  the 
executors  and  trustees  therein  named,  fiie  defendants 
Davies  and  Jones.  His  widow  entered  into  partner- 
ship ¥dth  the  defendant  Davies  in  the  confectionery 
business  for  a  term  of  ten  years  from  the  Ist  of 
January,  1873,  the  £1,000  being  left  in  the  businew 
during  the  whole  term,  and  even  after  the  partnership 
had  expired  by  effluxion  of  time. 

In  June,  1883,  the  defendant  Davies  filed  a  petition 
for  liquidation  of  his  affairs,  which  resulted  in  the 
acceptance  by  his  creditors  of  a  composition  of  ten 
shillings  in  the  pound,  payable  by  instalments  on  the 
2nd  of  January,  1884,  the  2nd  of  April,  1884,  and  the 
2nd  of  October,  1884,  and  secured  by  promissory  notes 
in  favour  of  tjie  trustee  in  the  liquidation  and  by  a 
further  guarantee.  Of  these  instalments  only  one  had 
been  received  by  the  trustees  of  EarPs  will,  which  waa 
not  invested  by  them,  but  placed  on  deposit  at  a 
bank. 

The  plaintiff,  G.  R.  Johnson,  having  attained  the  age 
of  twenty-one  years,  brought  the  present  action 
against  the  trustees  of  Earl's  will  and  Davies'  trustee 
in  liquidation,  claiminff  relief  as  against  Jones  in  re- 
spect of  the  following  ^eged  breaches  of  trust — (11  not 
calling  in  the  £1,000  on  the  widow's  retirement  from 
the  biisiness  when  the  term  had  expired ;  (2)  neither 
taking  steps  nor  compelling  the  trustee  in  Davies'  liqui- 
dation to  take  steps  to  recover  the  second  and  third 
instalments ;  (3)  omitting  to  invest  the  first  instalment 
The  plaintiff  also  sought  to  have  Davies'  estate  declared 
liable. 

Neville,  Q,C,,  and  Rutherford,  for  the  plaintiff.— 
Jones  refrained  from  pressing  Davies  out  of  friend- 
ship, and  not  because  in  his  (Jones's)  judgment  the 
estate  was  likely  to  benefit  by  the  delay.  In  support 
of  this  contention  we  rely  on  a  letter  of  the  22na  of 
January,  1885,  from  Davies  to  Jones,  to  the  following 
effect: — **I  am  sure  that  you  would  not  harass  me 
by  pressing  me  to  do  what  will  be  a  great  inconveni- 
ence at  the  present  time,  and  if  you  would  grant  me 
an  interview  I  could  explain  things  to  your  entire 
satisfaction.  If  tiie  whole  thing  was  reidized  at  the 
present  moment  I  would  be  able  to  pay  all  the 
xmpaid  accounts  to  G.  R.  J.  .  .  .  out  of  book 
debts  alone,  leaving  stock  and  plant  to  cover  lees 
than  £500  trade  creditors  (new).  Had  a  good  year, 
and  am  starting  another  under  much  brighter  cir- 
cumstances than  the  last,  and  if  God  gives  me  health 
and  strength  I  shall  be  able,  with  His  blessing,  to 
pay  these  deferred  accounts  in  a  short  time.  Hoping 
you  will  grant  my  request,  which  is  not  much  for 
you,  but  a  great  deal  for  me,  I  remain,  &c., •' 

Haldane,  Q,C,,  and  Maidlow,  for  the  defendant 
Jones. 

The  defendant  Davies  and  the  trustee  in  his  liqui- 
dation were  not  represented. 

RoMEB,  J. — As  against  the  defendant  Davies  tiie 
case  is  undefended.  There  must,  therefore,  he  a 
direction  that  his  estate  is  liable  for  the  amount  lost 
and  for  costs.  As  against  the  defendant  Jones  the 
case  is  different.  It  is  attempted  to  render  him  liable 
for  losses  caused  by  alleged  breaches  of  trust  under 
three  heads.  First,  it  has  been  contended  that  he 
committed  a  breach  of  trust  in  allowing  a  sum  of 
£1,000  to  remain  in  the  business  after  the  testators 
widow  had  retired  from  it,  on  the  expiration  of  tiJ* 
term  of  her  partnership.  This  question  turns  on  the 
construction  of  the  testator's  codicil.  His  trustees 
were  thereby  empowered  to  allow  this  sum  to  remain 
in  the  business,  and  their  power  was  not  restricted  to 
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lending  it  to  any  particular  paHners  in  the  business. 
I  come  to  this  oonclusion,  not  on  the  power  standing 
alone,  but  reading  it  together  with  the  recital  con- 
tained in  the  comcil.  Reading  them  together,  it  is 
dear  to  my  mind  that  the  testator  did  not  intend  to 
restrict  the  lending  to  the  partnership  between  his 
widow  and  the  defendant  Davies,  and  that  the 
trustees  were  therefore  justified  in  allowing  the  £1,000 
to  remain  in  the  business,  notwithstanding  the  change 
of  partners. 

Secondly,  the  plaintiff  seeks  to  make  Mr.  Jones 
liable  for  not  having  received  the  two  instalments 
of  the  composition  m  Mr.  Davies*  liquidation  pay- 
able on  April  2,  1884,  and  October  2,  1884.  On 
this  question  I  have  felt  considerable  doubt;  the 
case  coming  very  near  the  line.  On  the  whole, 
however,  I  think  that  Mr.  Jones  ought  not  to  be  held 
liable.  On  the  evidence  I  think  that  he  had  reason- 
able ground  for  believing  that  if  he  put  on  pressure, 
with  a  view  to  obtaining  payment,  such  a  course 
would  not  result  in  benefit  to  the  trust.  This  is  not 
a  case  in  which  the  trustee  has  taken  no  trouble,  or 
one  of  simple  negligence,  or  of  not  looking  into  the 
matter,  or  of  being  content  ¥dth  the  supposition  that 
the  instalments  might  be  paid  at  any  time.  On  the 
contrary,  Mr.  Jones  was  desirous  of  obtaining,  if  he 
could,  payment  of  these  instalments.  Eeliance  has 
been  placed,  and  justly  placed,  by  counsel  on  behalf  of 
the  plaintiff,  on  the  letter  of  the  22nd  of  January,  1885, 
as  showing  that  the  business  was  at  that  time  in  such  a 
state  that  pressure  by  Mr.  Jones  would  have  resulted  in 
payment.  But  I  am  convinced,  not  only  that  that 
letter  did  not  represent  the  true  state  of  the  business 
at  that  time,  but  also  that  Mr.  Jones  was  not  misled 
by  it.  I  think  that  the  writer  of  that  letter  was  too 
sanguine,  and  that  the  result  of  putting  on  pressm*e 
would  have  been  stoppage  of  the  business  and  non- 
payment of  the  instalments  remaining  due.  The 
tnutee  honestly  believed  that  it  was  better  not  to  press 
for  payment ;  and,  whether  that  opinion  was  correct 
or  not,  he  had  reasonable  grounds  for  acting  as  he 
did.  The  second  claim,  therefore,  in  my  opinion, 
&ils. 

Thirdly,  the  plaintiff  seeks  to  have  Mr.  Jones 
declared  liable  for  not  investing  the  first  instalment 
of  the  composition.  The  trustee  having  received  this 
small  sum,  acted  on  the  advice  of  his  solicitor,  and 
placed  it  on  deposit  at  a  bank.  Having  regard  to 
the  smallness  of  the  loss  of  income,  if  any,  and  the 
probability  of  another  instalment  being  received, 
when  the  two  instalments  might  be  invested  together, 
I  tlunk  it  would  be  going  too  far  to  make  any  order 
against  Mr.  Jones  on  this  head.  As  against  Mr. 
Jones,  therefore,  all  the  cLsdms  fail,  and  the  action 
most  be  dismissed,  with  costs. 

Solicitors,  RawdiffeSy  Bawle,  <fc  Co. ;  Bobbins,  Billing, 
<t  Co, 


Nov.  10. 


Q.  B.  Div.  (Grantham,  Vaughan  \ 
Williams,  and  Lawranoe,  JJ.)  J 

Mackay  v.  McGxtire.  (a.) 

Eledhn  law — Parliament — Begisiration  of  voters — Occu- 
jntiim  franchise — Bankruptcy  of  occupying  tenant — 
Subsequent  accej)tance  of  rent — Undisturbed  occupa- 
tion—Bankruptcy Ady  1883  (46  cfe  47  Vict.  c.  52),  ss. 
20,  ieS—Bepres€7Uation  of  the  People  Act,  1867  (30  & 
31  Vict.  c.  102),  s.  3,  sub-section  2. 

In  support  of  an  objection  to  the  name  of  a  voter  being 

(a,)  Reported  by  G.  K.  Paley,  Esq.,  Bamster-at- 
Law. 


retained  on  an  occupation  list,  it  was  proved  thai  he  had 
bee7i  adjudicated  bankrupt  during  the  qualifying  period. 
The  trustee  in  bankruptcy,  however,  had  not  interfered, 
the  voter  had  remained  in  occujxition,  and  the  voter^s 
landlord  hud  accepted  rent  fnyni  him,  subsequently  to 
the  adjudication.  The  revising  barrister  retained  the 
name  of  the  voter  on  the  list. 
Held,  that  the  revising  barrister  was  right. 

Appeal  from  a  decision  of  the  revising  barrister  for 
the  city  of  York. 

William  Britton,  the  nature  of  whose  qualification 
to  be  on  an  occupation  list  of  voters  was  stated  to  be 
a  dweUing-house  in  Walmgate,  was  duly  objected  to 
on  the  ground  that  he  had  not  occupied  the  dwelling- 
house  in  question  during  the  qualifying  period^-i*.<'., 
during  the  whole  of  the  twelve  months  preceding  the 
last  day  of  July,  1890.  He  was  a  yearly  tenant,  and 
was  adjudicated  bankrupt  on  the  17th  of  October, 
1889.  He  paid,  and  the  landlord  accepted,  rent  from 
him  on  the  usual  quarter  days  dming  the  residue  of 
the  qualifying  period  after  the  adjudication.  His 
occupation  during  the  period  was  continuous  and  was 
not  disturbed  or  interfered  with  in  any  way,  either  by 
the  landlord  or  by  the  trustee.  The  revising  barrist^ 
held  that  the  objection  failed,  on  the  ground  that  the 
occupation  was  clothed  with  the  legal  character  of  a 
tenancy — (1)  by  contract ;  (2)  by  implication  of 
common  law  of  a  tenancy  at  will ;  (3)  by  acceptance 
of  rent. 

The  objector  appealed. 

Scott  Fox,  for  the  appellant. — By  section  20  of  the 
Bankruptcy  Act,  1883,  *' where  a  receiving  order  is 
made  against  a  debtor  .  .  .  the  property  of  the 
bankrupt  shall  become  divisible  among  his  creditors, 
and  shall  vest  in  the  trustee."  The  debtor,  therefore, 
is  no  longer  tenant,  having  been  divested  of  his  right 
by  the  trustee,  who  could  have  assigned  it  to  a  tMrd 
person.  The  occupation  of  the  house  by  the  voter 
was,  for  some  time  at  least  after  the  adjudication,  per- 
missive only,  and  not  a  tenancy  within  the  meaning 
of  section  3,  sub-section  2,  of  the  Representation  of  the 
People  Act,  1867. 

T.  Willes  Chitty,  for  the  respondent. — Section  3,  sub- 
section 2,  of  the  Bepresentation  of  the  People  Act,  1867, 
allows  any  person  to  have  a  vote  if  he  occupies  as 
owner  or  tenant.  Bankruptcy  is  not  per  se  a  disquali- 
fication, and  ought  not,  therefore,  to  become  so 
indirectly  by  means  of  a  side  question.  Up  to  the 
date  of  &e  receiving  order  the  claimant  occupied  as 
tenant,  and  so  long  afterwards  as  he  remains  in 
possession  he  is  in  the  same  position  as  an  executor  on 
the  death  of  a  testator — i.e.,  a  tenant  at  will.  Doe  d. 
Hull  V.  Wood,  14  M.  &  W.  682 ;  Doe  d.  Palmer  v. 
Andrews,  4  Bing.  348. 

Scott  Fox,  in  reply,  cited  Bichardson  v.  Langridge,  4 
Taunt.  128 ;  McLean  v.  Pritchard,  36  W.  B.  508,  20 
Q.  B,  D.  285. 

Gbantbam,  J. — I  am  of  opinion,  though  not  with- 
out some  misgivings,  that  the  revising  barrister  wa« 
right,  and  that  this  appeal  ought  to  be  dismissed 
Having  regard  to  the  principle,  not  of  extending  the 
franchise,  but  of  including  rather  than  excluding 
claimants  on  somewhat  technical  grounds,  I  have 
come  to  the  conclusion  that  the  claimant  in  this  case  was 
an  occupying  tenant,  and  therefore  entitled  to  be  on  the 
list  of  voters.  All  the  property  of  the  bankrupt  vested, 
no  doubt,  in  the  trustee,  but  the  fact  that  the  land- 
lord took  rent  from  the  tenant  after  bankruptcy  refers 
back  the  tenancy  to  the  time  that  the  trustee  took  the 
premises.  The  tenancy,  therefore,  was  continuous,  or 
if  any  hiatus  exists  it  maybe  disposed  of  by  the  maxim 
Z>e  minimM  non  curai  I 


no 
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Vauqhait  Williams,  J. — I  assent  to  the  judgment 
of  my  brother  Grantham  with  considerable  doubt. 
The  statute  requires  not  mere  occupancy,  but  occupancy 
as  tenant  or  owner.  The  occuimncy  must  also  be 
continuous.  We  must  satisfy  ourselves,  therefore, 
that  there  was  a  tenancy  during  the  whole  time  of  the 
qualifying  period,  and  looking  at  the  circumstances  of 
tne  present  case — the  holding  over  of  the  bankrupt, 
the  subsequent  sufferance,  consent,  and  receipt  of  rent 
by  the  landlord,  I  think  we  must  conclude  that  the 
bankrupt  was  a  tenant  to  the  landlord  from  the  date 
of  the  adjudication.  There  was,  therefore,  no  hiatus, 
and  the  revising  barrister  was  right  in  retaining  the 
voter's  name  upon  the  lists. 

Lawrance,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Iliffey  Henley ,  ^^  Sweety 
for  Btissell  <4-  Mackay,  York. 

Solicitors  for  the  respondent,  Sharpej  Parker^  Prif- 
chard,  d:  Sharpen  for  MrGiiire^  York. 


Q.  B.  Div.  (Mathew  I  y^^^  « 

and  Grantham,  JJ.)  /  ^^^-  ^• 

In  re  Lanqlois  &  Biden.  (a.) 

Solicitor  —  Costs  —  A  ction  in  county  court  —  Amou  n t 
daimed  over  £10 — Amount  recovered-  less  than  £10 — 
Higher  and  lower  scales — County  Court  liuleSy  1889, 
Apjjendix — County  Courts  Act^  1888  (51  <t  52  Vict,  c, 
43),  «.  118. 

Where  the  amount  claimed  in  an  action  in  a  county 
court  is  over  £10,  but  the  amount  recovered  is  less  than 
£10,  the  taxation  of  costs,  both  as  between  solicitor  and 
cHent  and  as  between  party  and  party,  must  be  on  the 
lower  scale.  There/ore,  where  a  plaintiff  in  a  county 
court  action  stated  to  his  solicitor  and  swore  in  an 
affidavit  thai  £15  was  due  to  him  from  the  defendant, 
and  it  afterwards  appeared  that,  to  the  plaintiff's  know- 
ledge, £5  only  was  due,  and  judgment  was  recovered  for 
that  sum, 

Helfl,  that  the  plaintiff* s  solicitors  were  entitled  to  hare 
their  bill  taxed  on  the  lower  scale  only. 

This  was  an  appeal  from  a  decision  of  Huddleston, 
B.,  in  chambers,  reviewing  the  taxation  by  Master 
Wilberforoe  of  a  solicitor's  bill  of  costs. 

A  person  named  Wood  instructed  the  solicitors  to 
appear  for  him  in  an  action  in  a  coimty  court  in 
which  he  wcm  plaintiff.  The  action  was  upon  a  bill  of 
exchange  for  £15,  and  Wood  informed  the  solicitors 
that  he  had  paid  for  the  bill  the  full  amount  for  which 
it  was  drawn.  In  the  course  of  the  proceedings  an 
affidavit  was  filed  in  which  Wood  swore  that  the 
whole  £15  was  due  to  him.  At  the  trial  Wood 
admitted  in  cross-examination  that  he  had  paid  £5  only 
for  the  bill,  and  judgment  was  given  for  him  for  that 
amount,  with  costs. 

Wood,  being  dissatisfied  with  the  amount  tendered 
to  him  by  the  solicitors  as  the  result  of  tiie  action, 
obtained  an  order  for  taxation  of  their  bill.  The 
master  taxed  the  costs  of  the  action  upon  the  lower 
scale,  which  is  headed  (see  Appendix  to  County  Court 
Rules,  1889):  ''Costs  to  be  paid  to  solicitors  in 
actions  and  matters,  as  well  between  party  and 
party  as  between  solicitor  and  client,  where  the 
amount  recovered  exceeds  £2  and  does  not  exceed 
£10,"  and  his  allocatur  was,  accordingly,  for 
£2  13s.  6d. 

{a,)  Reported  by  T.  R.  Colqithoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


The  solicitors  having  taken  out  a  summoiis  to 
review  tins  taxation,  Huddleston,  *B.,  held  that  the 
taxation  ought  to  have  been  according  to  the  higher 
scale,  "  where  the  subject-matter  or  the  sum  recovered 
exceeds  £10."  Accordmg  to  this  decision  the  taxed 
bill  amounted  to  £9  148.  6d. 

Wood  appealed. 

Crump,  Q,C,  (TT.  H,  C,  Payne  with  him),  for  the 
appellant. — Costs  as  between  solicitor  and  client  are 
to  be  taxed  according  to  the  scales :  County  Courts  Act, 
1888,  s.  118.  The  "  amount  recovered"  here  did  not 
exceed  £10,  and  therefore  the  lower  scale  is  applicaUe. 
The  word  "subject-matter"  in  the  heading  to  the 
higher  scale  refers  to  actions  in  which  it  is  not  a  smn 
of  money,  but  land  or  other  property  which  is  in 
dispute. 

R,  Bray,  for  the  solicitors,  referred  to  the  note  at 
the  foot  of  the  lower  scale : — **  N.B. — No  other  costa 
are  to  be  allowed  than  the  above  where  the  amount 
claimed  does  not  exceed  £10,  unless  the  judge  certi- 
fies under  section  119  of  the  County  Courts  Act 
1889."  This  shows  that  the  amount  claimed  is  to  be 
considered  in  taxation,  and  here  £15  was  claimed. 
£15  was  the  *'  subject-matter  "  within  the  meaningof 
the  heading  to  the  higher  scale. 

Mathew,  J. — In  this  case  it  seems  to  me  that  the 
order  of  the  master  is  perfectly  right,  and  that  the 
learned  judge  ought  to  have  confirmed  it  instead  of 
setting  it  aside.  The  question  arises,  in  the  fint 
instance,  upon  section  118  of  the  County  Courts  Act. 
1888.  Notiiingcan  be  clearer  and  more  explicit,  it 
seems  to  me,  than  that  section  upon  this  subject  It 
is  clear,  I  think,  that  there  was  an  intention  on  the 
part  of  the  Legislature  that  there  should  not  he  that 
distinction  with  reference  to  the  minor  claims  to  be 
recovered  in  county  courts  between  costs  between 
party  and  party  and  costs  between  solicitor  and  client,  i 
which  so  imf  ortunately  prevails  in  the  High  Court, 
That  section  deals  with  the  costs  of  solicitors  both  as 
between  party  and  party  and  as  between  solicitor  and 
client.  It  provides  for  taxation,  and  enacts  that  "no 
costs  or  charges  shall  be  allowed  on  such  taxation 
which  are  not  sanctioned  by  the  scale  then  in 
forc«?  unless  the  registrar  shall  be  satisfied  that  the 
client  has  agreed  in  writing  to  pay  them,  in  which 
case  they  may  be  allowed,  and  no  solicitor  shall  have 
a  right  to  recover  from  his  client  any  such  costs  or 
charges  unless  they  shall  have  been  allowed  on  taxa- 
tion. It  was,  therefore,  intended  that  (except  in  the 
case  mentioned)  there  should  be  no  distinction 
between  the  two  sets  of  costs.  Then  section  119  pro- 
vides for  costs  upon  the  higher  scale  on  the  certificate 
of  the  judge,  the  certificate  containing  statements 
which  are  mentioned  in  the  section.  When  we  come 
to  look  at  the  scale  we  find  that  it  is  headed  in  this 
way  : — "  Costs  to  be  paid  to  solicitors  in  actions  and 
matters  as  well  between  party  and  party  as  between 
solicitor  and  client  where  the  subject-matter  qr  the  siun 
recovered  exceeds  £10,"  thatis,wherethesubject-niatter 
recovered  or  the  sum  recovered  exceeds  £10 ;  that  is 
the  obvious  interpretation  of  it.  But  it  was  said 
that  attention  must  be  called  to  the  note  to  the  lower 
scale,  and  in  that,  the  word  *' claimed"  is  substituted  for 
the  word  *'  recovered"  ;  although  the  heading  part 
is  the  same — the  words  used  are  **the  amount 
recovered  " — it  is  said  that  you  are  to  pass  that,  and 
control  that  statement  and  the  statement  with  refer- 
ence to  the  costs  upon  the  higher  scale,  and  the 
statement  in  the  section  of  the  Act  of  Parliament, 
because  there  appears  this  nota  bene  &t  the  end : — "  Xo 
other  costs  are  to  be  allowed  than  the  above  where 
the  amount  claimed  does  not  exceed  £10,  unless  the 
judge  certifies  under  section  119  of  the  County  Courts 
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Act,  1888."  It  is  perfectly  dear  the  meaning  of  that 
note  ifl  to  call  attention  to  section  119,  which  controls 
section  118  according'  to  its  terms,  but  not  to  enlarge 
the  word  "  recovered"  to  the  word  **  claimed."  There 
is  a  further  observation  to  bo  made;  the  matter 
appears  to  have  been  present  to  the  attention  of  those 
who  framed  these  scales,  and  the  distinctiou 
between  the  amoxmt  recovered  and  the  amount 
daimed  clearly  appears.  **  Where  the  costs  of  a 
defendant  are  b^g  taxed,  the  word  recovered, 
wherever  it  occurs  in  the  scale,  means  claimed."  The 
meaning  of  that  is  quite  obvious.  The  defendant  Ih 
entitled  to  resist  the  whole  claim,  and  has  his  costs, 
therefore,  taxed  upon  that  scale.  But  when  the 
plaintiff  brings  a  claim  which  he  ought  not  to  have 
brought,  and  for  an  amount  in  excess  of  that  which 
he  ought  to  have  claimed  in  that  case  (although,  as 
appears  in  this  particular  case,  great  hardship  may  be 
done  to  his  sohcitor),  the  Legislature  has  not  pro- 
tected the  solicitor  against  that.  It  has  imposed  upon 
him  the  obligation  of  protecting  himself  by  an  agree- 
ment in  writing  that  he  is  to  have  more  than  would 
o&erwise  be  aUowed.  This  taxation  ought  to  have 
been  on  the  lower  scale,  and  the  appeal  must  bo 
allowed. 

Gbaivtham,  J. — ^I  am  of  the  same  opinion.  In  this 
case  there  may  be  individual  hardship  to  the  solicitor 
in  consequence  of  the  false  statement  made  by  his 
client,  but,  unfortunately  for  him,  we  have  to  deal 
with  the  Act  of  Parliament  and  the  rules,  and  it  is 
dear  from  both  of  them  that  the  word  **  recovered  " 
cannot  mean  *'  claimed." 

Appeal  allowed. 

Solicitor  for  the  appellant,  Morris  N,  Fuller, 

Solicitors  for  the  respondents,  Langlois  &  Biden, 


a  B.  Div.  (Lopes,  L.J.)  Aug.  9,  1890. 

Gordon  v,  Silber.  (a.) 

hfheeper — Lien — Husband  and  wife  guests  at  inn — 
Credit  given  to  husband — lAeji  on  wi/e*s  goods  belong- 
ing to  her  as  her  separate  property. 

Where  a  husband  and  'ioife  have  come  to  an  inn  to  stay 
(u  guettSy  bringing  goods  with  <Aem,  the  innkeeper^s  lien 
for  his  charges  attaches  to  the  whole  of  such  goods,  in- 
duding  any  that  are  the  wif^s  separate  property,  although 
t&e  innkeeper  may  be  unahle  successfully  to  sue  the  wife 
in  respect  of  her  separate  estate,  by  reason  of  his  liaving 
jimi  credit  to  the  husband  alone. 

Actbn  tried  by  Lopes,  L.J.,  sitting  without  a 
jury. 

%e  cironniBtancee  of  the  case  sufficiently  appear 
from  the  judgment. 

/.  E,  Banhes  and  Lewis  Thomas,  for  the  plaintiffs. 

fciSel,  for  the  defendants. 

liOFES,  L.J.,  delivered  the  following  written  judg- 
^uiit:— This  is  an  interesting  and  important  case, 
■nd  raises  a  question  which  could  not  have  arisen 
l»fore  the  Married  Women's  Property  Act,  1882. 
The  daim  is  made  by  the  plaintiffis,  the  proprietors  of 
^  Hotel  Metropole,  against  Mr.  Martin  oilber  and 
biiwife,  Lady  Lacy,  to  recover  £340  4s.  Id.,  the 
,  bt^anoe  of  an  hotel  bill.  Lady  Lucy  has  separate 
Property,  and  the  claim  is  made  against  her  on  that 
pmd.    The  separate   property  is   admitted.     Mr. 

WBeported  by  F.  G.  RuCKER,'Esq.,  Barrister-at- 
Law. 


Martin  Silber  has    become    insolvent,   whence    this 
action. 

The  facts  may  be  shortly  stated  thus: — Before 
May,  1889,  Mr.  Martin  Silber  had  been  staying  at  the 
Hotel  Metropole  by  himself,  and  had  incurred 
expenses  which  he  had  paid.  In  May  he  was  joined 
by  his  wife ;  she  subsequently  left  for  a  fortnight, 
and  then  again  joined  her  nusband  at  the  Hotel 
Metropole.  He  met  her  at  the  station,  and  they  came 
to  the  hotel  wit^  a  large  quantity  of  luggage,  and 
were  received  there,  occupying  the  same  rooms  which 
they  had  previously  occupied.  They  continued  to 
live  there  together  until  August  27,  when  Mr.  Martin 
Silber  left,  I^y  Lucy  remaining  there  until  Septem- 
ber 4,  when  she  left.  Mr.  Martin  Silber  had  made 
payments  on  account.  The  plaintiffs  claimed  the 
balance  of  the  bill  from  Lady  Lucy,  and  sought  to 
make  her  sepaiute  property  liable.  I  was  of  opinion 
that  their  claim  could  not  be  sustained  against  Lady 
Lucy,  on  the  groimd  that  Mr.  Martin  Silber  was  the 
contracting  party,  to  whom  credit  (as  Mr.  Hollands, 
the  proprietor,  candidly  admitted)  had  been  given. 
But  the  separate  property  of  Lady  Lucy  in  the  shape 
of  trunks,  boxes,  and  their  contents  had  been 
detained  by  the  plaintiffs  as  and  for  their  lien  in 
respect  of  the  unpaid  balance,  and  the  return  of  this 
separate  property  was  claimed  by  Lady  Lucy  in 
her  counter-claim.  This  raises  the  important  question 
in  this  case. 

The  question  is.  Were  the  plaintiffis  entitled  to  re- 
tain tJiese  last-mentioned  goods  of  Lady  Lucy  ?  They 
were  unquestionably  her  separate  property,  but  were 
brought  into  the  hotel  and  there  received  by  the 
plaintiffs  at  the  time  when  Mr.  Martin  Silber  with  his 
wife  became  the  guests  of  the  plaintiffs.  The  plain- 
tiffs, as  innkeepers,  were  boimd  to  receive  the  defend- 
ants and  their  goods,  and  were  bound,  so  long  as  the 
defendants  remaihed  guests  at  the  hotel,  to  keep 
safely  and  securely  their  goods ;  and  the  plaintiffs 
would  have  been  liable  in  damages  if  these  goods  had " 
been  lost.  How  did  the  plaintiffs  receive  them  ?  They 
knew  of  no  distinction  between  the  goods  of  the 
husband  and  wife,  and  could  not  inquire  into  their 
respective  titles  to  the  goods.  They  received  them 
as  the  goods  of  Mr.  Martin  Silber  and  his  wife,  who 
became  their  guests.  Suppose  Mr.  Martin  Silber  had 
stolen  the  goods,  still  if  the  plaintiffs  received  them 
with  their  guests,  the  lien  would  have  attached. 

By  the  common  law  of  England  every  pei*son  who 
keeps  a  common  inn  is  under  an  obligation  to  receive 
and  afford  proper  entertainment  to  everyone  who 
offers  himself  as  a  guest,  if  there  be  sufficient  room  for 
him  in  the  inn,  and  no  good  reason  for  refusing  him. 
The  innkeei)er  is  under  an  obligation  to  keep  the  goods 
of  a  guest  received  into  the  inn  safely  and  securely, 
and  can  be  sued  and  made  liable  in  damages  if  he 
fails  in  this  respect.  As  a  compensation  for  the 
burden  thus  imposed  upon  him,  the  law  has  given 
him  a  lien  upon  the  goods  of  the  guest  until  he  dis- 
charges the  expenses  of  his  lodging  and  food.  If  the 
gueeS  has  brought  goods  to  the  inn  to  which  he  has 
no  title,  this  will  not  deprive  the  innkeeper  of  his  lien, 
because  he  is  obliged  to  receive  the  gues^  without  in- 
quiries as  to  his  title. 

It  seems,  therefore,  that  the  lien  is  commensurate 
with  the  obligation  to  receive  the  guest  and  to  keep 
safely  and  securely  his  goods.  The  right  of  lien  of  an 
innkeeper  dex)ends  upon  the  fact  that  the  goods  came 
into  his  possession  in  his  character  of  innkeeper,  as 
belonging  to  a  g^est :  Smith  v.  Dearloi^e,  6  C.  B.  132. 
The  guests  received  in  this  case  were  Mr.  Martin 
Silber  and  his  wife,  and  all  the  goods  received  by  the 
innkeeper  were  received  as  the  goods  of  Mr.  Martin 
Silber  and  his  wife.  They  brought  the  goods  to  the 
hotel.     If  Mr.  Martin  Silber  had  stolen  the  goods,  the 
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lien,  as  I  have  said,  would  have  attached.  Can  it  be 
said  that  it  is  not  to  attach  because  some  of  the  goods 
happen  to  be  the  separate  property  of  his  wife,  who 
was  received  as  his  wife  with  him  as  a  guest  ?  Hus- 
band and  wife  arrive  at  an  hotel  with  luggage ;  the 
innkeeper  has  no  power  of  discriminating  what  may 
be  the  property  of  the  husband  and  what  may  be  the 
property  of  the  wife;  he  receives,  and  is  bound  to 
receive,  husband  and  wife  with  their  luggage ;  the 
innkeeper's  charges  are  not  paid,  and  I  cannot  sec 
how  it  can  be  successfully  contended  that  the  lion 
does  not  JEittach.  It  would,  in  many  cases,  be  defeat- 
ing the  innkeeper's  lien,  and  the  object  for  which  it 
was  given.  The  plaintiffs,  therefore,  fail  as  to  their 
claim  against  the  female  defendant,  but  succeed  as  to 
her  coimter-claim,  and  there  will  be  judgment  for  the 
defendant  on  the  claim,  and  for  the  plaintiffs  on  the 
counter-claim. 

Holicitors  for  the  plaintiffs,   Ingram,  Harrison,   d- 
Ingram, 

Solicitors  for  the  defendants,  Arnold  &  Henry  White. 


Q.  B.  Div.(Huddleston,B.)        June  17;  July  1, 1890. 

Serbaino  &  Sons  w  Campbell  and  Others,  (a.) 

Sh  ipping —  Charter-partt/ — Bill  of  lading — Exceptions 
in  charter -party  which  are  not  rejieated  in  bill  of 
lading. 

By  a  bill  of  lading  goods  were  to  be  safely  delivered, 
**  the  act  of  God,  the  Queen^s  ene^mies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  si)ever  excepted^ 
unto  order  or  to  assigns,  they  paying,  freight  for  the  said 
coals  and  all  other  conditions  as  j)er  charter  with  average 
accustomed.^^  By  the  charter-party,  in  addition  to  the 
clause  above  referred  to  uhis  the  following  —  namely, 
"  Negligence  clause  as  per  Baltic  bill  of  lading  1885," 
which  jyrovided  that  *^  stranding  and  collisions,  and  all 
losses  and  damages  caused  thereby,  were  to  ?>e  excepted, 
even  tvhen  occasioned  by  the  negligence,  default,  or  error 
in  judgment  of  the  pilot,  master,  or  mariners"  The 
go(His  were  lost  by  the  negligence  of  the  nuister.  In  an 
action  by  the  inditrsees  of  the  bill  of  lading  against  the 
shipowners  for  negligence. 

Held,  that  the  untrds  in  the  bill  of  lading,  ^^  All  other 
conditions  as  jter  charter,**  referred  only  to  such  conditions 
as  are  ejusdem  generis  with  the  jtayment  of  freight,  and 
did  m)t  incorinmite  the  negligence  clause  in  the  charter- 
jxtrty,  and  that  the  owners  were  therefore  liable. 

Russell  r.  Niemann,  17  C.  B,  N.  S,  leS,  followed. 

This  was  an  action  tried  before  Huddleston,  B.,  and 
a  special  jury.  It  was  brought  by  the  indorsees  of  a 
bill  of  lading  against  the  owners  of  the  vessel  John 
Banfield  to  recover  £447  Is.,  the  value  of  goods 
lost  by  the  negligence  of  the  defendants.  The  facts 
and  arguments  sufficiently  appear  in  the  judgment. 

Barnes,  Q.C,  Lawson  Waltim,  Q.C.,  and  (*.  F. 
Lowenthal,  Tor  the  plaintiffs. 

French,  Q.C.,  and  Joseph  Walton,  for  the  defendants. 

Huddleston,  B.,  read  the  following  judgment: — 
This  was  an  action  brought  by  the  plaintiffs  as  indorsees 
of  a  bill  of  lading  and  owners  of  goods  entrusted  to 
the  defendants,  as  owners  of  the  vessel  John  Banfield, 
for  delivery  at  Trapani,  in  the  Island  of  Sicily,  shipped 
by  Messrs.  Fisher,  Renwick,  &  Co.,  and  lost  by  reason 
of  the  negligence  and  want  of  skill  of  the  offict^rs  and 

(<i.)  Reported  by  Cecil  Chapman,  Esq.,  Banister-at- 


crew  in  charge  of  the  ship  near  Mazzara,  on  the  coast 
of  Sicily.  The  vessel  stranded  at  Mazzara,  and  the 
plaintiff's  goods  were  lost.  Witnesses  being  called,  the 
jury  found  that  the  loss  was  due  to  the  negligence  of 
the  master.  On  this  finding  it  was  agreed  that  the  jury 
should  be  discharged,  and  that  the  rest  of  the  case 
should  be  decided  by  me  alone.  The  charter-party, 
which  was  in  the  ordinary  form,  was  described  to  be 
by  Fisher,  Renwick,  &  Co.  "as  agents  for  the  char- 
terers." It  contained  in  print  the  usual  exceptions, 
'*  the  act  of  Gk)d,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivera,  and  navigation  of  what  nature  and  kind  soever 
during  the  said  voyage,"  and  in  writing  at  the  end, 
' '  Negligence  clause  as  per  Baltic  bill  of  lading  1885." 
It  was  contended  on  the  part  of  the  defendwits  that 
the  plaintiffs  were  parties  to  the  charter-party. 
Fisher,  Renwick,  &  Co.  being  their  agents,  and,  ther^ 
fore,  that  the  plaintiffs  as  principals  were  hound  by 
all  the  terms  of  the  charter-party,  but  if  they  were 
not  actual  parties  to  the  charter-party,  as  principals 
they  were  so  to  the  bill  of  lacfing,  whidi,  it  was 
alleged,  incorporated  all  the  provisions  of  the  charter- 
party,  including  the  Baltic  bill  of  leading  clauae  1885. 
Besides,  the  fact  of  Fisher,  Renwick,  &  Co.  describing 
themselves  as  agents  for  the  charterers,  there  was  no 
evidence  to  show  that  they  were  so  in  fact  The 
contract  between  them  and  the  plaintiffs  was  con- 
tained in  letters  and  telegrams  discussing  the 
price,  and  concluded  with  a  letter  of  the  12th 
of  December  in  which  Fisher,  Renwick,  &  Co. 
write  :  "  Referring  to  telegrams  exchanged  be- 
tween us,  we  confirm  sale  to  your  good  selves 
of  a  cargo  of  large  Newcastle  steam  coab  at 
19s.  6d.  per  ton  c.i.f  Trapani,"  and  the  invoice  was 
made  out  by  Fisher,  Renwick,  &  Co.  as  vendors  to 
the  plaintiffs  as  vendees.  I  was  clearly  of  opinion 
that  the  contract  was  one  of  sale,  and  not  of  agency, 
and  that  Fisher,  Renwick,  &  Co.  were  prindpalB  in 
the  charter-party,  and  that  the  plaintiffs  were  not 
parties  directly  bound  by  it. 

It  was,  however,  contended  that  the  bill  of  lading 
incorporated  all  the  provisions  of  the  charter-party, 
and  amongst  them  the  Baltic  clause.  The  bill  of 
lading  provided  that  the  goods  shipped  by  Thi  /o/<j» 
Banfield  by  Fisher,  Renwick,  &  Co.  were  to  be  de- 
livered at  the  port  of  Trapani,  "  the  act  of  God,  the 
Queen's  enemies,  fire,  and  tdl  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever  excepted,  unto  order 
or  to  assigns,  they  paying  freight  for  the  said  coals, 
and  all  oSier  conditions  as  per  charter  with  average 
accustomed,"  and  it  was  argued  that  the  words  "all 
other  conditions  as  per  charter**  imported  into  the 
bill  of  lading  the  Baltic  dause.  The  Baltic  clause 
provided  that  "  stranding  and  collisions,  andall  loasa 
and  damages  caused  thereby,"  were  to  be  excepted, 
**  even  when  occasioned  by  the  negligence,  defoult  <v 
error  in  judgment  of  the  pilot,  master,  mariners,  or 
other  servants  of  the  shipowners.**  I  am  of  opinion 
that  the  words  "  all  ol^er  conditions  **  must  he  con- 
nected with  the  words  **  paying  freight  for  the  ooak." 
and  include  only  such  conditions  as  are  ejusdem  getttns 
with  the  payment  of  freight,  importing  into  the  bfll 
of  lading  so  much  of  the  charter-party  as  is  referable 
to  the  subject-matter  of  the  discharge  and  receipt « 
cargo  at  the  port  of  discharge,  and  do  not  indude  a 
dause  which  woidd  add  to  the  exceptions  already  re- 
cited, and  very  materially  alter  the  contract  on  the  face 
of  the  bill  of  ladinji:.  Russell  v.  Xiemann,  17  C.  B.  N.  b. 
163, 12  W.  R.  C.  L.  Dig.  121.  is  directly  in  point  Rnst^^ 
V.  Xiemann  was  recognized  and  approved  of  in  the  case 
of  Taylor  v.  Ferrin  in  the  House  of  Lords,  the  short- 
hand writer's  judgment  in  which  has  been  fumished 
to  me,  though  the  case  doea  not  oeem  to  have  found 
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its  way  into  the  regular  reports.  Lord  O'Hagan 
describes  Russell  v.  Nienvann  to  be  a  perfectly  well- 
decided  case.  Lord  Blackburn  says:  "I  am  clearly 
of  opinion  that,  on  the  true  construction  of  the  bill  of 
lading,  the  reference  to  the  charter-party  does  not 
extend  the  exceptions  by  adding  those  that  are  in  the 
charter-party.  The  case  which  has  been  referred  to 
[RuiitV  V.  Niemann) — in  which  Wills,  J.,  gave  judg- 
ment, as  it  appears  to  me,  perfectly  correctly — decided 
that  the  reference  to  the  charter-party  is  meant  to 
bring  in  those  conditions  which  would  apply  to  the 
person  who  has  taken  the  bill  of  lading  and  is  taking 
the  deliyery  of  the  cargo,  such  as  the  payment  of 
demurrage,  the  payment  of  freight,  the  manner  of 
paying,  and  so  on,  but  is  by  no  means  to  be  taken  to 
incorporate  all  the  conditions  of  the  charter-party. 

It  was  said  that  Lord  Fitzgerald  appeared  to  dissent 
from  that  view  in  the  House  of  Loras,  but  I  do  not  so 
read  his  judgment.  He  merely  says  that  it  was  not 
necessary  to  discuss  it  for  the  decision  of  the  particular 
case  before  them.  Mr.  French  argued  that  Chray  v. 
Varr,  19  W.  R.  1173,  L.  R.  6  Q.  B.  522,  and 
FfMeua  v.  Watiieij,  27  W.  R.  30,  3  Q.  B.  D. 
534,  must  be  considered  to  overrule  Russell  v. 
Kitimnn,  but  in  both  those  cases  the  conditions  im- 
ported into  the  bill  of  lading  were  ejusdem  generis  with 
those  contained  in  the  bill  of  lading.  The  other 
authorities  cited — GulHschen  v.  Stewart y  31  W.  R. 
745,  11  Q.  B.  D.  186,  and  on  appeal  32  W.  R.  763, 
13  Q.  B.  D.  317 ;  Gardner  v.  Trechman,  33  W.  R. 
190,  15  Q.  B.  D.  154;  and  Hamilton  v.  Mackie,  5 
Times  Law  Rep.  677 — ^amoxmt  to  this,  that  where 
there  are  such  words  of  reference  in  the  bill  of  lading 
all  the  provisions  of  the  charter-party  are  to  bo  con- 
sidered as  introduced.in  the  bill  of  lading,  and  that  if 
then  any  of  those  are  contradictory  to  the  terms  of  the 
bill  of  lading  or  insensible  they  may  be  rejected.  In 
this  case,  as  the  parties  have  agreed  that  there  should 
be  only  certain  exceptions  mentioned  in  the  bill  of  lad- 
ing, the  introduction  of  the  Baltic  clause  would  alto- 
gether override  those  exceptions,  and,  therefore,  be 
inconsistent  with  the  provisions  which  in  the  bill  of 
lading  were  agreed  to  by  the  parties.  Under  these 
circumstances  I  am  of  opinion  that,  the  negligence 
having  been  proved,  the  defendants  are  not  exempted 
from  the  consequences  of  that  negligence  either  by  the 
terms  of  the  bill  of  lading  or  the  charter-party,  and 
that,  therefore,  the  plaintiff  is  entitled  to  a  verdict  for 
the  amount  claimed — £447  Is. 

Jitdgm^ntfor  the  plaintiff  s, 

.  Solicitors  for  the  plaintiffs,  Cooke  A  Bally  for  Adam^ 
•on  &  Co.y  North  Shields. 

Solicitors  for  the  defendants,  Stocken  it  Juj)2j. 


OTourt  of  Appeal. 


From  Chan.  Div.  Nov.  17,  18 ;  Dec.  3. 

In  re  PATRICK. 
Bills  u.  Tatham.  (a.) 

Settlement — Voluntary  settlement — Assignment  to  trustees 
— Debts  secured  by  bills  of  sale — Debts  got  in  during 
lifetime  of  settlor — Liability  of  settlor* s  estate, 

P.  ejrecuied  a  voluntary  settlement  in  favour  of  his 
trife  atul  otiier  relatives,  by  which  he  assigned  to  two 
trustees  certain  j^ojierty,  including  four  debts  secured  by 

(a.)  Reported  by  H.   M.   C;iahters  Macphersox, 
Esq.,  BaijLstor-at-Law. 


registered  bills  of  sale,  for  which  he  gave  them  power  to 
su€y  upon  trust  to  convert  the  trust  property  into  money, 
and  execute  all  necessary  assurances  for  this  purpose,  P. 
died  intestate,  having  in  his  lifetime  got  in  the  four 
debts  in  question. 

Held  (affirming  the  decision  of  the  court  below),  that 
the  debts  were  completely  assigned  by  the  voluntary 
settlement,  and  the  estate  of  the  settlor  was  liable  to  make 
good  to  the  trustees  the  amount  of  the  debts  got  in  by  the 
settlor. 

Appeal  from  Kekewich,  J. 

J.  Patrick,  a  solicitor,  executed  a  voluntary  settlement 
on  the  11th  of  August,  1873,  in  favour  of  his  wife,  his 
sister,  and  two  sisters  of  his  wife.  By  this  deed  he  as- 
signed to  two  persons  therein  named  as  trustees  a  lease- 
hold house  and  certain  other  property,  including  four 
debts  secured  in  his  f avoui*  by  registered  bills  of  sale 
on  the  goods  and  chattels  of  the  debtors,  to  be  held 
by  the  trustees  upon  the  trusts  therein  declared.  The 
deed  contained  a  recital  that  the  settlor  was  '^  entitled 
to  the  several  prindped  sums  of  money  specified  in  the 
schedule  hereto,  and  due  and  owins;  to  him  respec- 
tively on  the  securities  in  such  sdiediue  also  ^tecined, 
together  with  interest  thereon  respectively."  The  deed 
also  contained  an  assignment  to  the  trustees  of  all  that 
and  those  the  several  principal  sums  of  money  speci- 
fied in  the  schedule  hereto  as  owing  to  the  settlor, 
and  all  interest  due  and  to  grow  due  thereon  respec- 
tively, and  all  the  estate  and  interest  of  the  settlor 
therein,"  together  with  power  for  the  trustees  to  sue 
and  give  receipts  for  the  principal  sums  thereinbefore 
assigned,  or  any  of  them,  and  all  interest  thereon 
respectively,  in  the  name  or  names  of  the  settlor,  his 
executors,  administrators,  or  assigns.  The  first  trust 
declari^  was  to  "  sell,  call  in,  or  convert  into  money 
the  said  trust  premises,"  ^'  and  for  the  purposes  afore- 
said, or  any  of  them,  to  execute  and  do  all  such 
assurances  and  things  as  shall  be  expedient."  The 
deed  did  not  contain  any  express  assignment  to  the 
trustees  of  the  securities  for  the  four  debts,  nor  any 
covenant  for  further  assurance.  The  schedule  to  the 
deed  stated  the  amount  of  each  of  the  four  debts,  the 
name  of  the  debtor  from  whom  it  was  due,  and  tiie 
date  of  the  bill  of  sale  by  which  it  was  secured. 

The  settlor  died,  intestate,  on  the  29th  of  Septem- 
ber, 1888,  and  he  had  before  his  death  received  from 
the  debtors  the  four  debts  in  question. 

This  action  was  brought  for  the  administration  of 
the  estate  of  the  intestate  and  the  execution  of  the 
trusts  of  the  settlement. 

The  plaintiffs  were  the  two  sisters  of  the  deceased's 
wife ;  the  widow  (who  was  of  unsound  mind,  and 
sued  by  a  next  friend) ;  and  a  creditor,  who  sued  on 
behalf  of  himself  ana  all  other  the  creditors  of  the 
deceased.  The  defendants  were  the  trustees  of  the 
settlement  and  the  sister  of  the  deceased,  who  YfB& 
the  administratrix  of  Ids  estate. 

Kekewich,  J.,  held  that  the  four  debts  were  validly 
assigned  by  the  volimtary  deed,  and  became  subject 
to  the  trusts  thereof. 

The  administratrix  appealed. 

Crackanthorpe,  Q,C,,  and  A,  Whitaker,  for  the 
appellant. — ^The  assignment  of  the  debts  is  incomplete 
because  the  settlor  did  not  assign  the  securities  for 
them. 

They  cited  Milroy  v.  Lord,  4  De  G.  F.  &  J.  264,  11 
W.  R.  Ch.  Dig.  120 ;  Woodford  v.  Charnley,  28  Beav, 
96,  9  W.  R.  Ch.  Dig.  96 ;  Bizzey  v.  Flight,  24  W.  R. 
957. 

Warmington,  Q,C,,  and  E,  Ford,  for  the  sisters  of 
the  widow. — ^The  securities  for  the  debts  are  assigned^ 
upon  the  true  construction  of  the  settlement. 

They  cited  Fletcher  v.  Fletcher,  4  Hare,  67. 
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537,  that  a  bailee  can  set  up  the  title  of  another  only 
**if  he  defends  upon  the  right  and  title  and  by  the 
authority  of  such  other."  Thus  restricted,  we  think 
the  doctrine  is  supported  both  by  principle  and 
authority,  and  will  not  be  found  in  practice  to  pro- 
duce any  inconvenient  consequences.  Here  the  de- 
fendants are  defending  for  themselves,  and  are  claim- 
ing to  hold  the  copper  for  their  own  benefit.  They 
have  therefore  no  defence. 

Ap})edl  alhnvcd. 

Solicitors  for  the  plaintiffs,  Druces  tfc  Attlce. 

Solicitors  for  the  defendants,    Johnson  ^    Budd,   ct 

Johnson, 


^Joly  '^^^.  ^^< 


App.  Bankruptcy.  Oct.  31. 

In  re  Tbeheabne. 
Ex  jxirte  Ealing  Local  Boabd.  («.) 

J)anJirnptcy — Garnishee  order  —  Postjwtiemeut  of  pay- 
ment under  garnishee  order — Liability  of  debtor  to 
hankrupfs  estate — Banhruptcy  Act,  1883  (46  tC*  47 
Vict.  c.  52),  «.  45,  sub-section  1. 

A  (garnishee,  by  an  arrangement  with  the  judgment 
creditor  obtained  an  extensimi  of  time  for  the  payment 
of  the  attached  debt.  Subsequently  to  the  garnishee  order 
being  made  absolute^  but  before  the  extended  time  for 
payment  had  expired,  the  judgment  debtor  was  adjudi- 
cated bankrupt.  The  garnishee,  subsequent  to  this  ad- 
judicatimi,  paid  the  attached  debt  under  the  above 
arrangement  to  the  judgmei\t  creditor. 

Held,  tJiat  the  garnishee  order  became  ineffectual  under 
tin-  provisions  of  section  45,  sub-section  1,  of  the  Bank- 
ruptcy Act,  1883,  by  reason  of  the  intervention  of  the 
iKinkruptcy  of  the  judgment  debtor  hfore  the  attached 
debt  had  been  actually  paid  by  th^  garnishee  to  the 
judgment  creditor,  and  consequently  that  the  garnishee 
reniained  liable  to  the  estate  of  the  bankrupt  frr  the 
amount  of  the  debt. 

Appeal  from  an  order  of  Cave,  J.,  declaring  a  debt, 
attacned  under  a  garnishee  order  before  the  receiving 
order  had  been  made,  to  be  part  of  the  brankrupt's 
estate. 

The  appellants,  the  Ealing  Local  Board,  had  con- 
tracted in  April,  1889,  with  the  present  bankrupt, 
Treheame,  for  some  work  to  be  done  for  which  they 
owed  him  pajTncnt.  Messrs.  Fardell  &  Co.  subse- 
quently obtamed  judgment  against  Treheame  for 
£78. 

On  August  1,  1889,  Messrs.  Fardell  obtained 
a  rule  nisi  for  a  garnishee  order  on  the  local  Board 
for  the  money  due  from  them  to  Treheame.  Notice 
of  the  order  was  served  upon  the  Board  on  August 
2,  and  the  order  was  made  absolute  on  August 
8,  in  favour  of  Messrs.  Fardell.  The  money 
thereupon  became  due  from  the  local  Board,  and 
execution  could  have  issued,  but  owing  to  the  vaca- 
tion of  the  financial  committee  of  the  Board,  by  an 
arrangement  between  Messrs.  Fardell  and  the  clerk  to 
the  Board  incorporated  in  letters,  Messrs.  Fardell 
imdertook  not  to  issue  execution  until  after  the  next 
meeting  of  the  financial  committee  on  October  3, 
the  board  in  the  meantime  undertaking  *'  to  hold  the 
sum  on  behalf  of  and  in  favour  of  Messrs.  Fardell 
and  at  their  disposal."  In  the  interval  a  receiving 
order  was  made  against  Treheame,  whom  the  Board 
had  no  previous  reason  to  suspect  of  being  in 
difficulties,  and  he  was  adjudicatea  bankrupt  on  the 
Gth  of  September. 

(a.)  Eeportcd  by  Spenceb  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


On .  October  3  the  Board  met  and  sent  a  cheque 
to  Messrs.  Fardell  for  the  £78,  according  to  theii 
undertaking.  The  official  receiver,  as  trustee  for 
Treheame,  called  upon  the  Board  to  pay  the  money 
over  again  to  the  bankrupt's  estate.  This  they 
declined  to  do.  The  trustee  thereupon  applied  to  and 
obtained  from  Cave,  J.,  an  order  declaring  the  debt  to 
be  part  of  the  estate.  Against  this  order  l^e  Board 
now  appealed. 

H.  R.  Clayton,  for  the  appellants. — Cave,  J.,  hdd 
that  section  45  of  the  Banbiiptcy  Act,  1883,  applied, 
but  that  only  refers  to  a  creditor  of  a  bancupt 
Here,  the  Board  was  a  debtor  to  the  bankrupt 
Assuming  that  the  section  applied,  there  was  & 
real  receipt  of  the  debt  by  Messrs.  Fardell  on  August 
8,  and  from  that  time  they  had  a  charge  on  the 
moneys  of  the  Board  to  that  amount.  The  Board  be- 
came trustees  for  Fardell.  Butler  v.  Warinii,  IT 
Q.  B.  D.  182,  34  W.  R.  Dig.  17,  does  not  apply. 

Muir  Mackenzie,  for  the  trustee. — The  real  teet  is, 
what  was  the  situation  at  the  time  that  Treheame 
was  adjudicated  bankrupt?  The  debt  due  to  the 
bankrupt  was  not  discharged.  A  receiving  order 
coming  between  a  garnishee  order,  and  paymeot 
under  that  order,  renders  it  void,  and  the  creditor  loses 
his  right  to  attach  it  under  section  168  of  the  Bank- 
mptcy  Act,  1883.  The  effect  of  section  4o  is  that 
the  creditor  of  the  bankrupt  is  not  entitled  to  retain 
the  benefit  of  his  garnishee  order.  [He  was  slopped 
by  the  court.] 

Clai/ton,  in  reply. — Messrs.  Fardell  were  in  the  posi- 
tion of  "  secured  creditors." 

Lord  ESHER,  M.R.— I  do  not  think  that  the  judg- 
ment of  Cave,  J.,  implies *that  the  Jjocal  Board  came 
within  the  terms  of  section  45  of  the  Act,  but  ihsi 
the  consequences  of  that  section  appHed  against 
Messrs.  Fardell  and  made  their  garnishee  order 
ineffectual.  The  Board,  therefore,  remained  debtors 
to  Treheame.  Had  the  debt  been  paid  to  Messrs 
Fardell  under  the  garnishee  order  the  Board  would 
have  been  relieved  from  any  liability  to  Treheame. 
But  his  bankruptcy  intervenes,  with  the  result  that 
Messrs.  Fardell  could  no  longer  insist  on  their  garni- 
shee order  being  satisfied.  iSie  trustee  had  a  right  to 
take  Messrs.  Fardell' s  place,  as  it  were,  and  daim 
payment  from  the  Board.  The  Board,  indeed,  have 
paid  Messrs.  Fardell,  not  under  the  garnishee  order, 
but  under  the  terms  of  the  tdlegcd  contract.  Tre- 
heame was  no  party  to  such  contract.  His  trustee 
is  not,  therefore,  bound  in  any  way  by  it.  "Whether 
such  an  undertaking  was  binding  upon  the  Board  or 
not  is  quite  inmatcrial  to  the  tmstee  in  bankroptcy. 

Lna)LEY,  L.  J.— It  is  hard  that  the  Board  should 
have  to  pay  twice  over,  but  it  is  their  own  fiwilt 
They  owe  £78  to  Ti-eheame ;  a  garnishee  order  is 
made  in  favour  of  Messrs.  FardeU,  wh5  l^ecomcto 
that  extent  secured  creditors.  Had  payment  been 
made  to  them  at  the  time  there  was  an  end  to  thi* 
liability  of  the  Board.  But  they  do  not  pay.  T^^ 
only  give  a  promise  to  pay.  The  letters  do  not 
amount  to  an  equitable  assignment  of  the  debt  to 
Messrs.  Fardell.  Such  an  assignment  must  be  made 
by  the  creditor,  not  the  debtor.  They  simply  amount 
to  an  arrangement  for  forbearance  from  execution* 
and  an  extension  of  the  time  for  payment.  The  w:i 
that  the  Board  may  have  by  this  arrangement  boimd 
themselves  to  pay  Messrs.  Fardell  does  not  afl«^ 
Treheame  or  his  representative.  Before  the  obug»- 
tion  is  discharged  the  bankruptcy  of  Trehearnc 
intervenes,  and  by  section  45  the  holders  of  ^ 
garnishee  order  thereby  lose  their  seciuity.  The 
Boaixl  must    therefore    discluirge  their   liiibility  to 
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IVeheame  or  his  trustee.  A  promise  to  pay  Messrs. 
Pudell  is  no  answer,  nor  can  such  promise  make 
Messrs.  Fardell  secured  creditors. 

Lopes,  L.J. — It  is  enough  for  me  to  say  that  there 
was  no  payment  of  the  debt  before  the  receiving 
order  was  made.  Messrs.  Fardell,  therefore,  under 
section  45  of  the  Bankruptcy  Act,  1883,  lose  the 
benefit  of  their  garnishee  order  ;  and  that  they  had 
agreed  by  arrangement  to  forbear  from  enforcing 
payment  at  the  time  when  they  had  a  right  to  do 
»,  does  not  secure  to  them  the  maintenance  of  that 
right  when  the  bankruptcy  of  the  oiiginal  creditor 
Las  intervened. 

Apptal  dismissed. 

Solicitor  for  the  appellants,  S,  PiUei/, 

SoKcitor  for  the  trustee,  Solicitor  to  Board  of  Trade, 


;  From  Q.  B.  Div.  July  16,  1890. 

In  re  An  Arbitration  between  Smith  &  Service 
AND  Nelson  &  Sons,  (a.) 

ArUtration  —  Submission  —  Power  of  court  to  cmnpel 
appointment  of  arbitrator — 9  &  10  WilL  3,  c.  15,  «.  1 
-3  ct-  4  WilL  4,  c.  42,  a.  39—52  &  53  Vict.  c.  49. 

An  agreement  to  refer  disputes  to  arbitration  contained 
o  provision  that  the  matters  in  dispute  should  he  referred 
to  three  arbitrators,  one  to  be  appointed  by  each  of  the 
fortiesj  and  the  third  by  the  two  so  appointed.  A  dispute 
having  arisen,  one  of  the  parties  refused  to  appoint  an 
arbitrator. 

Held,  that  the  court  Juid  no  poiver  to  compel  him  to  do 
m. 

Appeal  from  the  decision  of  a  divisional  court  (Lord 
Coleridge,  C.J.,  and  Wills,  J.). 

Messrs.  Nelson  &  Sons,  by  a  charter-party  dated  the 
28th  of  November,  1889,  chartered  a  steamship  belong- 
ing to  Messrs.  Smith  &  Service  for  a  voyage  to 
America,  the  ship  to  be  at  the  charterers'  disposal  on 
the  3rd  of  December.  She  did  not  arrive  until  the  6th 
of  December,  and  the  charterers  having  then  refused 
to  take  her,  her  owners  claimed  damages  for  breach  of 
the  charter-party,  which  contained  the  following 
danse: — "Should  any  dispute  arise  between  the 
owners  and  charterers  the  matters  in  dispute  shall  be 
referred  to  three  persons,  one  to  be  appointed  by  each 
of  the  parties  hereto,  and  the  third  by  the  two  so 
(ioaen,  whose  decision,  or  that  of  any  two  of  them, 
shall  he  final,  and  for  the  purpose  of  enforcing  any 
award  this  agreement  may  he  made  a  rule  of  com*t." 

The  shipowners  on  the  7th  of  December  gave  the 
charterers  notice  that  they  had  appointed  an  arbitrator 
wider  this  clause,  and  called  upon  them  to  appoint 
one.    The  charterers  took  no  notice  of  this. 

The  Arbitration  Act,  1889,  having  come  into  force 
on  the  1st  of  January,  1890,  the  shipowners  on  the 
28th  of  April,  1890,  served  the  charterers  with  a 
fresh  notice  of  their  appointment  of  an  arbitrator,  and 
TJpon  this  being  again  disregarded  they  obtained  an 
«der  at  chambers  directing  the  charterers  within 
serai  days  to  appoint  an  arbitrator  in  accordance  with 
tile  terms  of  the  submission  to  arbitration  contained 
in  the  charter-paii;y.  The  Divisional  Court  upheld 
this  order,  and  the  charterers  appealed. 

French,  Q.C,  and  C.  A.  Russell,  for  the  appellants. 
—The  oourt  has  no  power  under  the  Arbitration  Act, 
1889,  to  make  this  order.  Section  1,  under  which  the 
Older  is  made,  gives  no  new  remedy,  and  prior  to  the 

{a-)  Eeported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 


Act  there  was  no  power  to  force  a  party  to  appoint  an 
arbitrator. 

Barnes,  Q.C,  and  Leek,  for  the  respondents. — The 
Act  makes  the  submission  an  order  of  court,  and  the 
court  has  an  inherent  jurisdiction  to  enfoi-ce  its  order. 

Lord  EsirER,  M.E. — In  this  case,  in  an  ordinary 
mercantile  charter-party,  a  not  unnatural  clause  for 
arbitration  is  inserted,  that  in  case  of  any  dispute 
arising  it  shall  be  referred  to  three  arbitrators,  one  to 
be  appointed  by  each  of  the  parties,  and  the  third  by 
the  two  arbitrators.  They  are  all  three  to  take 
part  in  the  inquiry  and  awiml,  so  that  they  are  three 
arbitrators,  and  not  two  arbitrators  and  an  umpire. 
That  submission  to  arbitration  was  on  the  1st  of 
January,  1890,  made  a  rule  of  court  by  the  operation 
of  the  Arbitration  Act,  1889.  Thereupon  the  court 
is  asked  to  make  an  ordei*  upon  the  charterer  that  he 
should  appoint  an  arbitrator  within  seven  days.  It  is 
said  that  there  is  no  jurisdiction  to  make  such  an 
order.  If  there  is  no  jurisdiction,  it  is  plain  that  the 
com-t  could  not  fix  any  time  at  all.  The  question, 
therefore,  is  whether  the  court  have  any  jurisdiction 
to  order  one  of  the  parties  to  appoint  an  arbitrator. 
It  is  said  that  the  question  depends  on  the  construc- 
tion of  the  Arbitration  Act,  1889.  It  is  plain  that 
since  this  was  a  case  of  three  arbitrators  sections  4, 
5,  and  6  have  no  application,  but  the  Divisional 
Court  have  thought  that  section  1  gave  them  the 
power  to  make  thS  order.  It  has  beSi  argued  that 
the  court  had  power  before  the  Act  of  1889  to  make 
such  an  order,  and  that  that  Act  only  declares  a 
power  which  already  existed.  If  there  was  such  a 
power  before,  I  should  be  inclined  to  a^<ee  with  this, 
but  if  there  was  no  such  power  it  will  become  a 
question  whether  any  such  power  is  given  by  the 
Act  of  1889.  No  court,  either  of  law  or  of  equity, 
has  ever  exercised  this  power  before,  but  it  is  said 
that  the  power  existed  wherever  a  submission  was  made 
a  rule  of  court,  although  it  was  overlooked.  I  con- 
fess that  that ,  argument  does  not  commend  itself  to 
me.  No  doubt  persons  tried  at  equity  to  obtain 
specific  performance  of  agreements  to  refer,  but  they 
failed.  That  they  went  to  courts  of  equity  shows 
that  they  knew  they  had  no  power  to  enforce 
the  arbitration  at  common  law,  and  in  equity  they 
failed.  Submissions  to  arbitration  were  allowed  to  be 
made  rules  of  court  because  when  the  arbitration 
tribimal  was  fixed  the  aid  of  the  court  was  needed  in 
carrying  on  the  arbitration.  The  effect  was  to  give 
the  court  various  powers  over  the  arbitration,  and  to 
enable  them  to  enforce  the  award.  Under  the  early 
Acts  the  submission  to  arbitration  was  revocable,  even 
although  it  had  been  made  a  rule  of  court.  That  is 
wholly  inconsistent  with  the  idea  that  the  submission 
became  an  order  of  the  court,  and  enabled  the  court 
to  force  either  party  to  nominate  an  arbitrator  and 
proceed  with  the  arbitration.  By  subsequent  Acts 
the  submission  was  made  irrevocable — that  is  to  say, 
that  after  the  arbitrator  has  been  appointed,  the 
person  apx)ointing  him  cannot  revoke  his  authority. 
That  is  called  revoking  the  submission,  because  if 
there  is  no  arbitrator  the  arbitration  cannot  proceed. 
That  was  the  state  of  things  up  to  the  Act  of  1889, 
which,  by  section  1,  makes  all  submissions  irrevocable 
except  by  leave.  Submission  there  means  the  appoint- 
ment of  the  arbitrator,  not  the  agreement  to  refer.  That 
was  always  irrevocable.  The  section  goes  on  to  enact 
that  the  submission  shtdl  have  the  same  effect  as  if  it 
had  been  made  a  rule  of  court.  The  section  gives  no 
more  power  to  the  court  than  it  possessed  before.  It 
is  said  that  the  court  had  power  to  attach  a  person 
disobeying  its  orders  after  the  submission  had  been 
made  a  rule  of  court.  That  may  be  so,  but  the 
attachment  would  issue    for  revoking  an  appoint- 
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ment,  not  for  neglecting  or  refusing  to  appoint. 
There  was  no  power  either  before  or  after  the  Act  to 
call  upon  a  party  to  appoint  an  arbitrator.  The  only 
remedy  is  for  a  breaoi  of  the  agreement  to  appoint. 
The  Divisional  Court,  therefore,  have,  in  my  opinion, 
imduly  stretched  the  meaning  of  the  Act,  and  the 
appeal  must  be  allowed. 

LiNDLEY,  L.J. — The  question  is  whether  the 
Divisional  Court  had  any  jurisdiction  to  make  this 
order.  It  seems  quite  plain  that  imtil  1889  there  is 
no  precedent  for  any  such  order,  and  it  is  difficult  to 
assume  that  the  jurisdiction  nevertheless  existed. 
The  contention  is  that  by  making  the  submission  a 
rule  of  court,  which  was  first  allowed  by  the  Act  of 
Will.  3,  it  becomes  an  order  of  the  court  which  can  be 
enforced.  If  that  argument  is  sound  the  court  would 
from  that  time  have  had  power  to  do  much  which 
thev  have  consistently  declmed  to  do.  The  real  truth 
is  that  the  statute  of  Will.  3  was  never  so  construed. 
Submissions  to  arbitration  when  made  rules  of  court 
have  had  certain  consequences,  but  they  have  never 
had  such  consequences  attributed  to  them  as  is  sought 
to  be  done  in  the  present  case.  There  has  never  been 
an  order  to  appoint  an  arbitrator  nor  an  attachment 
for  refusing  to  appoint.  I  do  not  think  the  Act  of 
1889  alters  the  law  as  to  this.  Submissions  are  by 
virtue  of  the  Act  made  rules  of  court,  but  they  are  to 
have  the  same  effect  as  if  they  had  been  so  made  by 
the  act  of  the  parties.  I  agree,  therefore,  that  there 
was  no  jurisdiction  to  make  this  order, 

BoWEN,  L.J. — I  am  of  the  same  opinion.  The 
words  **  submission"  and  "revocation'*  are  often 
used  with  some  inexactitude.  There  may  be  a 
general  agreement  to  refer  matters  to  arbitration. 
That  is  a  submission,  and  is  always  irrevocable.  There 
may  be  an  agreement  to  clothe  a  certain  person  with 
the  authority  of  an  arbitrator.  That  was  at  one  time 
revocable,  and  when  it  was  revoked  the  agreement 
became  useless,  and  in  that  sense  it  was  a  revocation 
of  the  submission.  The  distinction  is  weU  pointed  out 
in  Randall  v.  Thomson,  24  W.  R.  837,  1  Q.  B.  D.  748, 
and  it  must  be  borne  in  mind  in  examining  the  section 
now  under  consideration.  The  agi*eement  to  refer  was 
always  irrevocable,  the  submission  to  a  particular 
person  was  sometimes  revocable  and  sometimes  not. 
This  section,  however,  makes  it  irrevocable,  and  by 
section  27  a  submission  includes  an  agreement  to  refer 
where  the  arbitrator  is  not  named.  The  distinction 
is  perceived  by  the  Act  of  Will.  4,  which  directs  that 
when  the  submission  is  made  a  rule  of  court  the 
powers  and  authority  of  the  arbitrator  shall  become 
irrevocable.  The  person  appointing  the  arbitrator 
cannot  after  that  determine  the  mandate  which  he 
had  given.  The  thing,  therefore,  that  was  revoked 
was  not  the  agreement  to  refer,  but  the  authority 
given  to  the  arbitrator.  But  no  making  of  the  sub- 
mission a  rule  of  court  compelled  the  pfirty  to  go  on 
with  the  arbiti-ation  if  the  arbitrators  were  not  named. 
The  Act  of  Will.  4  does  not  apply  to  such  a  case,  and 
if  we  were  to  allow  the  contention  of  the  respondents 
to  succeed  we  should  be  giving  a  much  larger  con- 
struction to  the  Act  than  was  ever  intended.  The  law 
as  to  attachments  is  well  laid  down  in  Home  v.  Meier y 
19  W.  E.  438,  L.  R.  6  C.  P.  212,  by  WUles,  J.  A  person 
revoking  the  authoritj^  of  the  arbitrator  after  the  sub- 
mission had  been  made  a  rule  of  court  might  be  at- 
tached, but  there  is  no  case  of  an  attachment  for  the 
nonperformance  of  an  agreement  to  refer.  No  doubt 
it  was  not  often  that  a  submission  was  made  a  rule  of 
court  before  the  arbitrator  was  appointed,  but  the  ob- 
ject of  making  it  a  rule  of  court  was  to  give  the  coui-t 
power  over  the  arbitration  and  award,  and  not  to 
compel  either  party  to  proceed  to  appoint  an  arbitrator. 
I  think,  then'fore,  that  section  1  does  not  extend  the 


law  as  to  this,  and  that  as  the  respondents  caimofc 
bring  the  case  within  the  other  sections  there  was  no 
iui'isdiction  to  make  this  order,  and  the  appeal  must 
be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  RoiocUffeSy  RawU,  k 
Co.,  for  C,  A.  M,  Lightboufidy  Liverpool. 

Solicitors  for  the  respondents,  Field,  Roecoty  d:  Co^ 
for  Baieson  (fc  Co,,  Liverpool. 


Wttb  <ttourt  of  f  U0tirf. 


Chan.  Div.  I  ^    • 

North,  J.  i  ^^^  " 

In  re  HARDING*^  SETTLED  ESTATE,  (a.) 

Settled  land — Absolute  triist  for  sale  vested  in  irvMfti— 
Application  hy  ttnaut  for  life  for  leave  io  erernV 
jxnrer  of  sale— Settled  Land  Act,  1882  (45  &  46  ViH, 
c.  38),  8s,  3,  GS-Settled  Land  Act,  1884(47  &  A^VicL 
c.  18),  ss,  6  (1),  7. 

A  testator  directed  thai,  if  his  residuary  personal tiiak 
should  l^e  insufficient  for  jtayrnent  of  his  delis,  fuuenl 
and  testamentary  expenses,  and  legacies,  theyshotddkjjoid 
out  of  the  proceeds  of  the  sale  of  his  residuary  reale^oU, 
and  he  devised  his  residuary  real  estate  to  trtistMi'iiC* 
trust  for  sale  and  in  vestment,  and  to  hold  the  trust  fundi  in- 
trust for  two  ladies  during  their  Joint  lives,  and  for  ^ 
surviror  during  her  life,  with  remainder  for  tfteir 
children,  and  if  neither  should  have  a  child  «/«> 
attained  a  vested  interest  the  testator  gave  the  property  h 
the  trusttts  absolutely.  Neither  of  the  tiro  laditi  had 
married.  The  residuary  personalty  provetl  iusuffiae^d 
for  the  jxiymeiU  of  legacies  as  well  as  debts.  In  188T  tht 
trustees  commenced  an  action  for  the  administration  of 
the  testator's  estate  in  the  Lancaster  Palatine  Cmrt,  and, 
under  an  order  made  in  that  action^  tnoney  was  raited  hf 
mortgage  of  the  residuary  real  estate  for  payment  oj  tht 
legacies,  and  it  was  certified  to  be  for  the  benefH  of  all 
jfarties  interested  that  the  sale  should  be  postponed.  Aa 
charges  pricn-  to  the  interest  of  the  two  ladies  were  paiduf. 
Held,  on  the  application  of  the  two  ladies,  that  thtif 
should  have  leave,  under  section  7  of  the  Settled  Land 
Act,  1884,  to  sell  the  real  estate  remaining  unsold. 

Adjourned  summons. 

This  was  an  application  under  section  7  of  the 
Settied  Land  Act,  1884,  by  the  persons  constitnting 
the  tenant  for  life  of  settied  land,  subject  to  a  trust 
for  sale  vested  in  trustees,  for  leave  to  exercise  the 
power  of  sale  conferred,  upon  the  persons  constituting 
the  tenant  for  life  by  virtue  of  sections  3  and  63  of 
the  Settled  Land  Act,  1882. 

John  Harding,  by  his  will,  dated  the  14th  of 
February,  1881,  directed  that,  if  his  residuarj' persoMl 
estate  should  be  insufficient  for  payment  of  his  debts, 
fimeral  and  testamentary  expenses,  and  legacies, 
they  should  be  pedd  out  of  the  proceeds  of  sale  there- 
inafter directed  of  his  residuary  real  estate.  And  he 
devised  his  residuary  real  estate  to  his  executors  and 
trustees,  John  Smith  and  John  Wigram,  upon  trust 
for  sale  and  for  investment  as  therein  mentioned, 
and  to  hold  the  investments  in  trust  for  Jane 
Smith  and  Elizabeth  Smith  during  their  joint  lires. 
and  for  the  survivor  of  them  during  her  life,  ana 
after  the  death  of  the  survivor  in  trust  for  their 

{a.)  Reportoil  by  J.  Trustram,   Esq.,  Barrister-at- 
Law. 
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efaildreai  as  therein  mentioiied,  and  in  case  there 
should  he  no  child  who  should  live  to  attain  a  vested 
interest  in  the  trust  property,  the  testator  gave  the 
same  to  John  Smith  and  John  Wigram  f ot  their  own 
benefit.  The  will  gave  the  trustees  no  power  to 
postpone  the  sale  of  the  residuary  real  estate. 

The  testator  died  in  1884.  At  the  time  of  his 
death  the  two  ladies  who  became  the  tenant  for  life 
of  the  trust  property  were  spinsters  of  the  respective 
ages  of  fifty- three  and  forty-nine,  and  neither  had 
since  married. 

The  residuary  personal  estate  of  the  testator  was 
sufficient  for  payment  of  his  funeral  and  testamentary 
expenses  and  debts,  but  not  for  payment  of  the 
legacies  given  by  his  will. 

An  action  for  the  administration  of  the  testator's 
estate  had  been  commenced  by  the  trustees  in  the 
year  1887  in  the  Lancaster  Chancery  Court,  Jane 
Smith  and  Elizabeth  Smith  being  made  defendants  ; 
and,  in  pursuance  of  an  order  dated  the  6th  of 
January,  1888,  made  in  that  action,  a  sum  of  £7,000 
hadbeai  raised  by  mortgage  of  the  residuary  real 
estate,  and  the  legacies  were  paid  out  of  that  sum. 
An  inquiry  whether  it  would  be  fit  and  proper  and 
for  the  benefit  of  all  persons  interested  that  the 
residuary  real  estate  should  be  sold  had  also  been 
'iirected  in  the  action,  and  the  registrar  had  certified 
that  it  would  be  for  the  benefit  of  tdl  persons  in- 
terested that  the  sale  should  be  postponed.  But,  not- 
withstanding this  answer  to  the  inquiry,  the  trustees 
subsequently  entered  into  a  contract  for  the  sale  of  a 
port  of  the  estate. 

The  present  summons  was  taken  out  by  Jane 
Smith  and  Elizabeth  Smith  against  the  trustees  for 
an  order  that,  notwithstanding  what  had  taken 
place,  they  might  be  authorized  by  the  court  under 
section  7  of  the  Settled  Land  Act,  1884,  to  exercise 
the  statutory  power  of  sale  by  the  combined  opera- 
tion of  sections  3  and  63  of  the  Settled  Land  Act, 
1882,  given  to  the  persons  constituting  the  tenant 
for  Ufe  of  settled  land. 

The  Settled  Land  Act,  1882,  after  providing  by  sec- 
tion 3  that  **  a  tenant  for  life  may  sell  the  settled  land 
or  any  part  thereof,"  provides  by  section  63  that  in 
case  of  land  or  any  estate  or  interest  in  land  which 
under  or  by  virtue  of  any  deed  or  will  '*  is  subject  to 
a  trust  or  direction  for  sale  of  that  land,  estate,  or 
interest,  .  .  .  and  for  the  application  or  disposal 
of  the  money  to  arise  from  the  sale,  or  the  income  of 
that  money,  or  the  income  of  the  land  until  sale,  or 
any  part  of  that  money  or  income,  for  the  benefit  of 
any  person  for  his  life,  or  any  other  limited  period,  or 
foruie  benefit  of  two  or  more  persons  concurrently 
for  any  limited  period,  and  whether  absolutely  or 
subject  to  a  trust  for  accumulation  of  income  for  pay- 
ment of  debts  or  other  purpose,  or  to  any  other  re- 
striction, shall  be  deemed  to  be  settled  land,  and  the 
instrument  or  instruments  under  which  the  trust 
iirises  shall  be  deemed  to  be  a  settlement;  and  the 
jjerson  for  the  time  being  beneficially  entitled  to  the 
income  of  the  land,  estate,  or  interest  aforesaid  imtil 
sale,  whether  absolutely  or  subject  as  aforesaid,  shall 
he  deemed  to  be  tenant  for  life  thereof ;  or  if  two  or 
more  persons  are  so  entitled  concurrently,  then  those 
persons  shall  be  deemed  to  constitute  together  the 
tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are 
for  the  time  being  under  the  settlement  trustees  for 
sale  of  the  settled  land,  or  having  power  of  consent 
to,  or  approval  of,  or  control  over  the  sale,  or  if  under 
the  settlement  there  are  no  such  trustees,  then  the 
persons,  if  any,  for  the  time  being  who  are  by  the 
settlement  declared  to  be  trustees  thereof  for  purposes 
of  this  Act  are  for  purposes  of  this  Act  trustees  of  the 
settlement.  Li  every  such  case  the  provisions  of  the 
Act  referring  to  a  t^ant  for  life,  ana  to  a  settlement. 


and  to  settled  laud,  shall  extend  to  the  person  or 
persons  aforesaid,  and  to  the  instrument  or  instru- 
ments under  which  his  or  their  estate  or  interest 
arises,  and  to  the  land  therein  comprised,"  subject  to 
certain  exceptions  not  material  to  the  present  case. 

The  Settled  Land  Act,  1884,  enacts  by  section  6  (1) 
that  **  in  the  case  of  a  settlement  within  the  meaning 
of  section  63  of  the  Act  of  1882  any  consent  not  re- 
quired by  the  terms  of  the  settlement  is  not  by  force 
of  anything  contained  in  that  Act  to  be  deemed  neces- 
sary to  enable  the  trustees  of  the  settlement  or  any 
other  person  to  execute  any  of  the  trusts  or  powers 
created  by  the  settlement."  And  by  section  7  that 
"  with  respect  to  the  powers  conferred  by  section  63 
of  the  Act  of  1882  the  following  provisions  are  to  have 
effect : — ( 1)  Those  powers  are  not  to  be  exercised  with- 
out the  leave  of  the  court;  (ii.)  the  court  may  by 
order  in  any  case  in  which  it  thinks  fit  give  leave  to 
exercise  all  or  any  of  those  powers,  and  the  order  is 
to  name  the  person  or  persons  to  whom  leave  is  given ; 
(iii.)  the  court  may  from  time  to  time  rescind  or  vary 
any  order  made  under  this  section  or  may  make  any 
new  or  further  order ;  (iv.^  so  long  as  an  order  under 
this  section  is  in  force  neither  the  trustees  of  the  settle- 
ment nor  any  person  other  than  a  person  having  the 
leave  shall  execute  any  trust  or  power  created  by  the 
settlement  for  any  i)urpose  for  which  leave  is  by  the 
order  given,  to  exercise  a  power  conferred  by  the  Act 
of  1882;  (vii.)  an  application  to  the  court  under  this 
section  may  be  made  by  the  tenant  for  life  or  by  the 
persons  who  together  constitute  the  tenant  for  life 
within  the  meaning  of  section  63  of  the  Act  of  1882 ; 
(ix.)  the  person  or  persons  to  whom  leave  is  given  by 
an  order  under  this  section  shall  be  deemed  the  proper 
person  or  persons  to  exercise  the  powers  conf en*ed  by 
section  63  of  the  Act  of  1882,  and  shall  have  and  may 
exercise  those  powera  accordingly." 

Cozena-Harrh/j  Q.C.f  and  E,  J,  Parker y  for  the 
applicants. — ^The  effect  of  sections  3  and  63  of  the 
Settled  Land  Act,  1882,  is  to  confer  upon  the  appli- 
cants the  power  of  sale  of  a  tenant  for  Hfe ;  but  in 
consequence  of  section  7  of  the  Settled  Land  Act,  1884, 
the  leave  of  the  court  is  now  necessary  to  enable 
them  to  exercise  that  power.  The  order  of  the 
Palatine  Court,  made  more  than  three  years  ago, 
which  was  to  some  extent  a  consent  order,  does  not 
take  away  their  power  of  sale  which  by  the  Act  of 
1882  is  made  inafienable,  or  prevent  them  from  coining 
to  this  court  for  leaye  to  exercise  that  power.  Since 
the  order  of  the  Palatine  Court,  circumstances  have 
arisen  which  make  a  sale  advisable,  and  as  aU 
interests  prior  to  that  of  the  applicants  are  now 
cleared  away,  and  repairs,  &c.,  are  paid  out  of  the 
income,  which  belongs  to  the  applicants,  thev  are  the 
proper  persons  to  exercise  the  power  of  sale.  Also 
the  trustees  are  entitled  to  a  commission  on  the 
income,  which  reduces  the  benefit  derived  by  the 
applicants,  and  gives  the  trustees  an  interest  adverse 
to  the  applicants  to  a  Hmited  extent. 

They  referred  to  Cardigan  v.  Curzon-ffowe,  37  W.  R. 
247,  40  Ch.  D.  338 ;  Taijlor  v.  Fonda,  32  W.  E.  335, 
2o  Ch.  D.  646. 

Alfred  Hiypkiimm,  for  the  trustees. — The  trustees 
have  a  power  of  sale  given  them  by  the  testator,  and 
the  Act  of  1884  does  not  take  it  away,  but  by  section 
6  makes  the  consent  of  the  tenant  for  life  unnecessary. 
The  trustees  are  the  proper  persons  to  exercise  the 
power  of  sale,  when  it  is  to  be  exercised. 

He  referred  to  Taylor  v.  Ponda. 

North,  J. — I  think  the  case  is  reasonably  dear. 
The  trustees  here  have  a  trust  to  sell  but  have  no 
power  to  postpone  the  sale.  Then  there  was  a  suit 
for  the  administration  of  the  testator's  estate  in  the 
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Lancaster  Chancery  Court,  and  in  answer  to  an 
inquiry  directed  in  that  suit  it  was  found  by  the 
registrar  in  his  report  that  it  would  be  for  the  benefit 
of  all  persons  interested  that  the  sale  should  be  post- 
poned. Although  it  is  suggested  in  this  case  that  the 
trustees  have  an  interest  adverse  to  the  tenant  for  life, 
what  the  Palatine  Coiurt  has  decided  satisfies  me  that 
everything  was  bond  fide  and  proper  down  to  the  date 
of  the  report.  The  report  was  made  on  the  16th  of 
February,  1888,  in  the  presence  of  the  parties,  and  that 
is  conclusive  that  at  the  time  it  was  made  it  was  advis- 
able that  the  sale  should  be  postponed,  and  that  the 
legacies  should  be  raised  by  mortgage.  That  was 
three  years  ago.  The  tenants  for  life  now  come  and  say 
that  they  ought  to  be  allowed  to  exercise  the  power  of 
sale  given  by  the  Settled  Land  Act,  1882.  That  Act 
provides,  speaking  in  general  terms,  that  the  tenant 
for  life  is  the  person  to  decide  whether  land  should 
be  put  into  the  market.  That  would  not  have  effect 
in  cases  where  land  was  subject  to  a  trust  or  direction 
for  sale  and  for  the  application  of  the  proceeds  if  it 
were  not  for  section  63  of  that  Act,  for  that  section 
deals  with  land  so  subject,  and  implies  that  without 
its  provisions  such  land  would  not  come  within  the 
Act.  Subsequently  difficulties  arose  with  respect  to 
land  subject  to  a  trust  for  sale  which  came  within 
that  section.  Lands  are  vested  in  trustees  upon  trust 
for  sale  foranany  purposes,  such  as  to  pay  debts  and 
oth«r  things,  and  to  hold  the  surplus  in  trust  to  invest 
and  pay  the  income  to  beneficiaries. 

Difficulties  arose  as  to  the  application  of  the  Act 
in  these  cases.  Pearson,  J.,  in  Taylor  v.  Pojta'a,  took 
the  view  that  an  absolute  trust  for  sale  vested  in 
trustees  was  not  overridden  by  the  provisions  of  the 
Act  of  1882.  That  decision  solved  the  difficulty  to 
some  extent.  Then  the  Legislature  passed  the  Settled 
Land  Act,  1884,  which  provides,  by  section  6,  that  in 
case  of  a  settlement  within  section  63  of  the  Settled 
Land  Act,  1882,  any  consent  not  required  by  the 
settlement  is  unnecessary  to  enable  the  trustees  to 
execute  any  trusts  or  powers  created  by  the  settle- 
ment. That  provision  is  not  confined  to  the  point 
decided  in  Taylor  v.  Poncia.  As  regards  land  coming 
\vithin  that  provision  the  powers  of  the  trustees  ai-e 
confirmed,  and  the  tenant  for  life  is  not  the  person 
to  dictate  whether  the  trust  for  sale  is  to  be  carried 
out.  Then  the  Settled  Land  Act,  1884,  goes  on  to 
provide,  by  section  7,  that  '*  with  respect  to  the  powers 
conferred  by  section  63  of  the  Act  of  1882,  certain 
provisions  are  to  have  effect" — ^viz.,  that  those 
powers  are  not  to  be  exercised  without  the 
leave  of  the  court,  but  that  the  court  may  give 
leave  to  the  tenant  for  life  to  exercise  those  powers. 
The  result  of  the  two  sections  is  that  the  consent  of 
the  tenant  for  life  is  not  requii*ed  to  enable  the  trustees 
to  exercise  the  trusts  created  by  the  settlement,  but, 
with  respect  to  the  powers  conferred  by  section  63 
of  the  Act  of  1882,  the  court  may  give  the  tenant  for 
life  leave  to  exercise  all  or  any  of  these  powers.  K 
the  court  thinks  that  the  tenant  for  life  ought  to  have 
a  power  of  sale  the  court  should  allow  the  tenant  for 
life  to  sell.  There  are  some  cases  in  which  the  tenant 
for  life  ought  to  have  the  power  to  sell,  I  think  this 
is  a  case  in  which  I  ought,  under  section  7,  to  give  the 
tenants  for  life  leave  to  sell,  the  reason  being  that  I 
find  that  everything  paramount  to  the  interest  of  the 
tenants  for  life  is  cleared  away.  It  is  the  simplest 
possible  case.  If  I  am  ever  to  say  that  the  tenant  for 
life  should  have  leave  under  section  7, 1  cannot  suggest 
a  more  suitable  case.  It  has  been  suggested  that 
section  7  of  the  Act  of  1884  is  intended  to  protect 
the  tenant  for  life  against  breaches  of  trust.  I  think 
not.  There  are  other  ways  of  preventing  breaches 
of  trust.  I  think  that  the  meaning  of  it  is  that  the 
tenant  for  life  should  have  leave  \mder  that  section 


where   it   is    right   that  he  should  have  power  to 
seU. 

There  remains  the  question  as  to  the  order  of  the 
Palatine  Court.  I  think  there  is  no  difficulty  as  to 
that.  If  the  order  had  been  made  by  me,  or  any 
judge  of  the  High  Court,  I  should  not  think  that  it 
prevented  me  from  giving  the  leave  asked  for.  I 
should  say  that,  notwithstanding  that  order,  the 
tenants  for  life  should  now  be  empowered  to  sell.  I 
must  take  the  same  course  now,  especially  as  the  judge 
of  the  Palatine  Court  had  no  jurisdiction  to  maJce 
the  order  asked  for  by  the  applicants. 

Solicitors,  J,  Percy  Chadwycky  agent  for  Bnrk, 
Dicksons,  &  Cockshott,  Southport ;  Phelja,  Sid^wick,  A- 
Biddle,  agents  for  SaU^  Seddoiiy  dr  Co.,  Manchester. 


C^«i- ^V"-  \  J^e  13. 1890. 

North,  J.  / 

///  re  WiNSLOW. 

Frere  v.  Winslow.  (a.) 

Will — Adininidraiion — Overpayment     to    beneficiary— 

Liability  of  trustees — Costs. 

A  testator  gave  his  residuary  estate  ujnm  trust  far  hii 
wife  for  I  if e,  and  after  her  death  he  f fa  ve  one-fourth  tu 
each  of  his  two  so7is,  and  the  other  two-fourths  ujxm 
trust  for  his  two  daughters  and  their  children  respedivdy, 
and  appointed  his  wife  and  two  sons  trustees  and  erecuim. 
His  widow  and  sons  prmwd  the  icill,  but  the  adminisim- 
tion  of  the  estate  vms  left  to  the  widow ^  who  distrihM 
large  sums  among  the  beneficiaries  in  respect  of  tkir 
shares,  but  not  equally  ;  and  one  son,ivhow<isantxeeutor 
and  trustee,  especially  received  considerably  more  tlian  the 
others.  Ultimately,  after  the  death  of  the  widotv,  the  eitaii 
was  found  to  be  insufficient  to  give  the  other  beneficiaries  as 
much  (IS  the  son  had  received.  There  teas  no  evidence  t^f 
show  that  the  deficiency  had  not  arisen  from  depredaUwi 
subsetjuent  to  the  payments  to  the  son,  which  primA  facie 
appeared  probable. 

Held,  in  an  action  to  administer  the  testator^ s  «fa^» 
that  the  surviving  executors  were  not  liable  for  the  onr- 
payment  made  by  the  widow  to  the  son,  and  that  th  m 
was  not  bound  to  refund  the  amount  he  had  been  overpaid, 
but  tvas  riot  entitled  to  receive  his  separate  costs,  a«  the 
overpayment  exceeded  the  amount  of  such  costs. 

Further  consideration. 

The  action  was  brought  in  1881  for  the  admiiiistm- 
tion  of  the  estate  of  Forbes  B.  Winslow,  who  died  in 
1874,  having  made  a  will  and  codidls  by  which  he 
gave  his  residuary  real  and  personal  estate  to  his 
trustees  upon  trust  for  his  -wife,  Susannah  Window, 
for  life,  and  after  her  death  upon  trust  to  pay  one- 
fourth  to  each  of  his  two  sons,  Forbes  Edward 
Winslow  and  Lyttleton  S.  Forbes  Winslow,  and  tj» 
stand  possessed  of  one  other  fourth  in  trust  for  his 
daughter,  Susannah  F.  a'Beckett  and  her  children, 
and  to  stand  possessed  of  the  remaining  fourth  m 
trust  for  his  daughter  Constance  Stanier,  thw 
Constance  Frere,  and  her  children ;  and  he  appointei 
his  wife  and  two  sons,  F.  E.  Winslow  and  L.  S.  F. 
Winslow,  and  also  Thomas  Ewing  Winslow,  trustees 
and  executors  of  his  will,  and  directed  that  any  snni 
which  he  expended  in  purchasing  an  advowson  for  his 
son  F.  E.  Winslow  should  be  considered  as  i>artot 
the  share  of  that  son  of  the  residuary  estate. 

The  testator  left  his  wife  and  f oiur  children  to 
surviving,  and  the  widow  and  two  sons  proved  his 
will,  but  Thomas  Evong  Winslow  renounced  probate 

(a.)  Reported  by  J.   Trtjstram,  Esq.,  Banister-at- 
Law. 
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thereof.  Subsequently  to  the  date  of  his  will  the 
t€stator  laid  out  £o,000  in  the  purchase  of  an 
advowson  for  his  son  F.  E.  Winslow. 

The  administration  of  the  testator's  estate  was  left 
io  his  widow.  The  two  sons  joined  her  in  getting  in 
the  debts  due  to  the  estate,  and  in  selling  cei'tain 
stock ;  but  the  moneys  thus  obtained  were  paid  into 
the  banking  account  of  the  widow,  who,  without  the 
ooncnrrence  of  the  two  sons,  made  larg^  payments 
in  respect  of  the  testator's  property,  and  also  dis- 
tributed, on  account  of  their  shares  of  the  residuary 
estate,  large  sums  among  her  children,  some  of 
whom  received  considerably  more  than  the  others. 

The  plaintiff  in  the  action  were  the  infant  children 
of  Mrs.  Stanier  by  her  former  husband,  John  T. 
PVere.  The  defendants  were  the  testator's  widow, 
his  two  sons,  and  the  rest  of  the  beneficiaries  under 
his  will  other  than  the  plaintiff.  By  the  chief  clerk's 
cerdficate,  dated  the  10th  of  August,  1887,  a  balance 
of  over  £2,000  was  found  due  from  the  estate  of  the 
testator's  widow,  who  died  after  the  commencement  of 
the  action ;  and  it  was  submitted  for  the  decision 
of  the  court  whether  a  surcharge  brought  in  by  the 
defendant,  Mrs.  a'Beckett,  against  the  two  sons,  as 
surnving  executors  of  the  testator,  for  moneys 
received  Dy  the  executors  and  paid  into  the  banking 
accoimt  of  tJie  testator's  widow  ought  to  be 
allowed. 

The  action  came  on  on  further  consideration  on  the 
4th  of  July,  1888,  when  the  surcharge  submitted  for 
the  decision  of  the  court  was  disallowed,  the  surviving 
executors  were  allowed  their  general  costs,  the  execu- 
tors' accounts  were  ordered  to  be  continued,  and  an 
account  was  directed  of  sums  received  by  the  legatees 
on  account  of  their  shares  of  the  residuary  estate,  with 
interest  from  the  death  of  the  testator's  widow. 

By  the  chief  clerk's  certificate  as  to  the  accounts 
and  inquiries  directed  on  the  further  consideration  of 
the  action,  it  was  found  that  Forbes  Edward  Winslow 
had  received  £13,294  7s.  5d.,  of  which  £10,331  7s.  8d. 
was  principal  and  £2,962  19s.  9d.  interest;  Lyttleton 
8.  Forbes  Winslow  had  received  £9,548  10s.  lOd.,  of 
which  £7,619  Is.  3d.  was  princIpiJ  and  £1,929  9s.  7d. 
interest  ;  Mrs.  a'Beckett  jmd  her  children 
if9,o91  10s,  lid.,  of  which  £7,720  19s.  7d.  was 
pnncipal  and  £1,870  lis.  4d.  interest;  and  Mrs. 
8tanier  and  her  children  £9,404  14s.  9d.,  of  which 
£7,509  10s.  Id.  was  principal  and  £1,895  4s.  8d. 
interest,  in  respect  of  their  shares  in  the  residuary 
('State.  The  remaining  a.sset8  were  proved  to  be 
insufficient  to  make  up  the  shares  of  the  beneficiaries 
other  than  Forbes  Edward  Winslow  equal  to  the 
amount  he  bad  received. 

Ljrttleton  S.  Forbes  Winslow  was  adjudicated  a 
bankrupt. 

The  action  now  came  on  for  finisher  consideration 
for  the  second  time. 

Xapier  Higf/ins,  Q,C.,  and  Dundas  Gardiner,  for 
Mrs.  Stanier  and  her  children. — It  was  the  duty  of 
the  two  sens  as  trustees  to  sec  that  the  residuary 
estate  was  distributed  among  the  beneficiaries  in 
equal  shares,  and,  consequently,  they  are  responsible 
for  the  overpayments.  Forbes  Edward  Winslow, 
who  is  a  trustee,  ought  to  refund  the  amount  by 
which  he  has  been  overpaid.  At  any  rate,  any  costs 
he  is  allowed  should  not  be  paid  to  him,  as  he  has 
iJready  received  too  much. 

/>«?ctt,  for  Mrs.  a'Beckett  and  her  children. 

(I'BerJceU  Turner,  for  Mr.  a'Beckett. 

<jfi2flary  for  the  trustee  in  bankruptcy  of  Lyttleton 
S.  Forbes  Winslow. 

CozenS'Hardy,  Q,C,,  and  A,  a'B,  Terrell,  for  the 
two  sons,  the  surviving  executors. — The  rule  is  that 


if  an  estate  is  insufiSicient  to  pay  all  beneficiaries  to 
the  same  extent  as  some  have  already  been  paid,  but 
the  deficiency  arises  from  depreciation  of  the  estate 
since  the  latter  have  received  their  shares,  there  is  no 
breach  of  trust,  and  the  beneficiaries  who  have  been 
paid  are  not  bound  to  repay  any  portion  of  what  they 
have  received:  Fenivtck  v.  Clarke,  10  W.  R.  636,  4 
De  G.  F.  &  J.  240 ;  Peterson  v.  Peterson,  15  W.  R.  164, 
L.  R.  3  Eq.  Ill ;  HiUiard  v.  Fulford,  25  W.  R.  161, 
4  Ch.  D.  389.  The  testator's  widow  alone  paid  the 
moneys  to  Mr.  Forbes  Edward  Winslow,  and  the  two 
sons  did  not  receive  and  disbui-se  those  moneys.  The 
payments  to  him  were  allowed  on  further  considera- 
tion, and  the  executors  were  allowed  their  costs, 
which  is  sufficient  answer  to  any  charge  of  breach  of 
trust. 

Napier  Higgins,  Q,C.,  replied. 

NoBTH,  J. — In  this  case  the  residuary  estate  is 
divisible  among  four  sets  of  persons.  There  were 
three  executors — the  testator's  widow  and  his  two 
sons  ;  and  although  the  three  executors  proved  and 
acted  to  some  extent,  yet,  to  a  considerable  extent, 
the  widow  acted  alone.  She  received  and  paid  large 
amounts  in  transactions  in  which  the  sons  took  no 
part.  Amongst  other  things,  she  distributed  large 
sums  among  the  beneficiaries.  She  did  not  do  so 
equally,  and  it  turns  out  now  that  one  of  the  sons  has 
received  between  two  and  three  thousand  pounds 
more  than  the  others,  taking  capital  and  income  to- 
gether. After  these  payments  were  made  the  action 
commenced ;  and  I  know,  from  what  I  have  seen  of 
the  proceedhigs  in  chambers  and  in  court,  that  the 
costs  were  very  considerable,  and,  having  regard  to 
the  nature  of  tiie  estate,  they  must  necessarily  have 
been  large.  The  action  was  heard  upon  further  con- 
sideration at  that  time,  and  certain  surcharges  brought 
against  the  executors  were  dealt  with  by  the  court. 
When  the  order  on  further  consideration  was  made 
the  exeimtors,  as  distinguished  from  the  executrix, 
were  cleared,  and  the  best  proof  of  that  is  that  they 
got  their  costs  of  the  action.  The  executrix  was  in 
a  different  position.  A  balance  was  found  due  from 
her  which  her  estate  was  unable  to  pay,  and  it  was 
argued  before  me  that  certaim  sums  which  she  had 
received  were  sums  for  which  her  co-executors  and 
co-trustees  were  responsible,  and  I  came  to  the  con- 
clusion that  they  were  not.  Generally,  when 
accounts  are  taken  in  chambers,  sums  paid  by  an 
executor  or  trustee  to  a  beneficiary  are  not  allowed 
in  the  first  instance.  They  are  disallowed  with  a 
note  that  the  payments  have  been  made  to  the 
beneficiaries  on  account,  and  the  matter  is  set  right 
subsequently,  when  it  appears  that  there  is  sufficient 
in  court  to  bring  the  other  beneficiaries  up  to  an 
equality.  I  do  not  know  why  the  usual  course  was 
not  followed.  I  come  to  the  conclusion  that  the  pay- 
ments were  allowed  because  everybody  was  satisfied 
that  there  was  no  reason  why  the  payments  should 
not  be  allowed.  The  largest  payments  were  made 
to  one  of  the  trustees,  and  an  attempt  was  mado  to 
distinguish  this  case  on  that  e^round.  But  the  money 
was  not  paid  to  him  in  his  character  of  trustee,  and 
when  he  had  received  it  it  was  not  a  sum  he  held 
as  a  trustee,  for  he  would  then  have  been  charged 
with  it  in  taking  the  accoimts.  The  person  who  was 
charged  with  the  amount  paid  to  him  was  the 
widow.  It  was  paid  to  him  as  a  legatee,  and,  al- 
though he  was  a  trustee  of  the  will,  he  was  not  a 
trustee  of  that  sum. 

It  is  said  that  on  further  consideration  it  was  appre- 
hended that  the  estate  might  be  insufficient  to  pay  the 
other  beneficiaries  in  fuU,  because  certain  inquiries 
were  directed.  I  am  not  satisfied  that  this  is  so, 
because  such  inquiries  would  have  been  necessary  in. 
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any  event  in  order  to  equalize  the  payments.  It  now 
turns  out  that,  after  payment  of  costis,  the  remaining 
assets  will  be  insui&cient  to  bring  up  the  other  three 
shares  to  an  equality  with  what  has  be<m  received  by 
Forbes  Edward  Winslow.  First,  it  is  said  that  the 
estate  of  Lyttleton  S.  Forbes  Winslow  ought  to  be 
charged  with  that  excess,  because,  being  a  trustee,  he 
had  paid  it.  It  is  inconsistent  with  the  facts  to  say 
that  he  paid  it ;  he  never  had  it.  With  respect  to 
Forbes  Edward  Winslow,  it  was  paid  to  him  before 
the  action  was  brought,  as  a  beneficiary.  In  my 
opinion  there  is  no  ground  for  saying  that  he  is  liable. 
The  case  of  Fenwick  v.  Clarke  is  conclusive  on  this 
point.  Then  it  is  said  that  there  is  nothing  to  show 
the  estate  was  sujB&cient  at  the  time ;  and  that  if  it 
was  not,  the  beneficiary  who  was  overpaid  must 
account  for  what  he  has  received  in  excess  of  his 
share.  I  think  there  is  a  strong  prima,  facie  case  for 
saying  that  the  estate  was  then  sufficient,  though  there 
is  no  direct  evidence  on  the  subject.  There  may  be 
many  reasons  why  the  estate  has  since  then  con- 
siderably diminished.  The  assets  comprised  two 
lunatic  asylums,  which  became  much  less  valuable 
than  they  had  been,  and  considerable  sums  had  to  be 
expended  in  respect  of  the  leases,  which  may  well 
have  been  at  that  time  valuable  property.  Further, 
the  expenses  of  this  action  must  have  been  consider- 
able ;  and,  further,  a  sum  of  upwards  of  £2,000  has 
been  found  duo  from  the  estate  of  the  widow.  These 
circumstances  afford  strong  ground  for  saying  that  in 
all  probability  the  inability  of  the  estate  to  satisfy  the 
shares  arose  from  depreciation  subsequent  to  the 
institution  of  the  action.  There  is  nothing  from 
which  I  can  come  to  the  conclusion  that  it  did  not. 

I  am  asked  to  deprive  the  three  executors  of  their 
costs  on  the  ground  that  there  has  been  some  breach 
of  trust.  There  has  been  nothing  of  the  sort.  As  a 
matter  of  course  they  will  be  allowed  their  costs,  in 
the  same  way  as  they  were  allowed  them  on  the  occa- 
sion of  the  first  further  consideration.  If  there  are 
any  separate  costs  coming  to  Edward  Forbes  Winslow 
in  his  character  of  beneficiary,  they  must  be  stopped, 
not  because  he  is  not  entitled  to  them,  but  because  he 
has  been  paid  more  than  the  amount  thereof  beyond 
what  the  others  have  received,  and  cannot  have  them 
over  again. 

The  funds  divisible  are  to  be  applied,  in  the  first 
place,  in  bringing  up  the  share  of  Mrs.  Stanier  and 
her  children  to  an  equality  with  that  of  Lyttleton  S. 
Forbes  Winslow;  in  the  next  place,  in  bringing  up 
those  two  shares  to  an  equality  with  Mrs.  a' Beckett 
and  her  children ;  and  then  any  surplus  will  be  ap- 
plied towards  bringing  those  three  shares  to  an 
equalil^  with  what  has  been  paid  in  respect  of  the 
other  shares. 

Solicitors,  i^'a/>/bo<,  Wehh,  li^  Rookc  ;  Chestvr  tl'  To.  ; 
Bolton  &  Mote  ;  Cole  &  Hitjson  ;   Van  Tromp, 
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Q,  B.  Div.  (Stephen  andl 
Yaughan  Williams,  J  J.)  J 

Charles  r.  Mortgagees  of  Plymouth  Water- 
works, (a.) 

Master  and  servant — "  Dispute" — Justices — Jurisdiction 
— Six  months'  limitation  under  Jervis's  Act  (11  &  12 
Vict.  r.  43)  not  applicable — Employers  and  Workmen 
Act,  1875  (38  &  39  Vid.  c.  90),  s.  4. 

By  the  Employers  and  Workmen  Act,  187o,  «.  4,  *' A 


(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


dispute  under  this  Act  between  an  employer  and  a  \mk- 
man  may  be  heard  and  determined  by  a  court  of  summary 
Jurisdiction,  and  such  court,  for  the  purpose  of  this  Aci, 
shall  be  deemed  to  be  a  court  of  d ml  jurisdiction  " 

Held,  that  the  word  **  dispute  "  is  not  limited  to  stricUy 
legal  causes  of  action,  following  Clemson  v,  Hubbu:d, 
24  W.  R.  312,  1  Ex.  D.  179. 

Held,  further,  thai  the  time  for  bringing  a  comiMwt 
under  the  above  Act  before  the  court,  was  not  limitetiio 
six  mo7iths  from  the  time  when  such  complaint  arme 
within  the  terms  of  section  11  of  the  Summary  Jurisdic- 
Hon  Act,  1848,  nor  did  that  Act  apply  to  a  court  of 
summary  Jurisdiction  sitting  under  the  Employers  and 
Workme7i  Act,  1875,  as  a  court  of  eivil  jurisdir- 
tion. 

Case  stated  by  the  stipendiary  magistrate  of  the 
Petty  Sessional  Division  of  Caerphilly,  in  the  comity 
of  Glamorgan,  under  section  33  of  the  Summary 
Jurisdiction  Act,  1879. 

The  caae  was  stated  as  follows : — 

At  a  petty  sessions  held  at  the  Petty  Sessional 
Court  House  at  Merthyr  Tydfil  in  and  for  the  said 
Division  on  the  2nd  day  of  April,  1890,  a  summons 
taken  out  by  the  mortgagees  of  the  Plymouth  Works, 
thereinafter  called  the  respondents,  on  the  19th  day  of 
March,  under  the  Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  90),  against  \Villiam  Charles, 
thereinafter  called  the  appellant,  came  on  for  heaiing. 
The  particulars  attached  to  the  said  summons  were  as 
follows : — 

1.  "  The  defendant  (the  appellant)  is  now,  and  has 
been  for  some  time  past,  a  workman  in  the  service  of 
the  plaintiffs  (the  respondents)  as  his  employers,  as  a 
labourer  at  a  fixed  and  standing  rate  of  w^i.ge  per  day, 
paid  by  weekly  advances  and  monthly  settlement, 
and  determinable  by  one  month's  notice  on  either 
side." 

2.  "  The  defendant  now  contends  that  he  is  not  a 
workman  engaged  at  a  fixed  and  standing  rate  of 
wage,  but  insists  that  he  is  a  workman  whose  wages 
are  to  be  regulated  by  the  selling  prices  of  coal,  and 
that,  notwithstanding  that  he  has  always  received  a 
fixed  and  standing  rate  of  wage,  he  claims  to  be 
entitled  to  percentages  on  his  wages  as  from  October 
2,  1888." 

3.  **The  defendant's  contract,  as  stated  in  para- 
graph 1,  is  existing  at  the  date  hereof.  The  plamtiffe 
asked  to  have  such  contract  rescinded  upon  such  terms 
as  to  apportionment  of  fixed  and  standing  wages  as 
are  accruing  due  as  the  court  thinks  just." 

4.  *'  The  plaintiffs  ask  that  the  dispute  be  ad- 
justed, detennined,  and  set  at  rest  by  an  order  of  this 
court." 

5.  **  The  subject-matter  of  the  dispute  is  under  the 
sum  of  £10." 

"  Dated  this  19th  day  of  March,  1890." 
The  following  objections  were  taken    before  the 
magistrate  at  the  hearing : — 

1.  That  the  matter  was  res  Judicata  on  the  ground 
that  two  similar  cases  had  been  treated  by  agreement 
as  test  cases.  The  magistrate  held  that  this  was 
not  the  fact  as  to  the  other  cases  being  treated  as  test 
cases. 

2.  That  the  contract  had  been  determined  by  a 
notice  before  the  hearing  of  the  summons,  and  was 
therefore  at  an  end,  and  could  not  be  rescinded.  The 
magistrate  held  that  he  could  not  rescind  a  contract 
already  determined,  but  that  he  could  adjust  any 
existing  disputes  imder  that  contract. 

3.  That  the  magistrate  had  no  jurisdiction  unless 
the  dispute  was  founded  upon  an  actionable  claim. 
He  held  that  under  section  3,  sub-section  1,  of  the 
Employers  and  Workmen  Act,  1875,  he  had  power 
to  hear  and  adjust  any  disputes,  and  also  that  as  a . 
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fact  he  found  that  a  claim  had  been  made,  and  that  a 
dispute  existed. 

4.  That  the  claim  must  be  brought  within  six 
months  under  the  general  provision  of  the  Summary 
Jurisdiction  Act,  1848,  and  that,  this  contract  having 
been  made  on  the  2nd  of  October,  1888,  the  cause 
of  action  arose  then.  The  mag^trate  held  that  the 
dispute  alleged  commenced  in  May,  1889,  and  was  a 
continuing  one  till  the  determination  of  the  contract 
on  the  31st  of  March,  1890,  and  that,  therefore,  the 
court  had  jurisdiction  over  it. 

5.  That  the  jurisdiction  was  limited  to  the  amount 
of  £10,  but  that  here  the  cause  of  action  or  the  dis- 
pute if  adjusted  must  cover  the  amount  due  from  the 
2nd  of  October,  1888,  which  would  exceed  £10.  The 
magistrate  held  that  the  amount  in  dispute  must  be 
limited  to  that  which  accrued  during  the  six  months 
preceding  the  issue  of  the  summons,  and  that  as  a 
fact  this  amount  did  not  exceed  £10. 

6.  That,  the  contract  being  determined  by  the  i-e- 
spondents'  notice,  the  relation  of  employer  and  work- 
man had  ceased  to  exist  at  the  time  of  the  summons, 
and  no  contract  was  in  existence.  The  magistrate 
held  that  there  was  a  dispute  in  existence,  for  which 
the  appellant  could  bring  an  action  notwithstanding 
the  determination  of  the  contract,  and  that,  there- 
fore, there  was  a  dispute  upon  which  the  com-t  could 
adjudicate. 

The  magistrate  stated  that  ho  found  as  a  fact :  that 
the  appellant  was  engaged  at  a  standing  day  rate  of 
wages ;  that  he  was  not  employed  in  or  about  the 
collieries ;  that  he  did  not  come  under  the  operation  of 
the  said  agreement;  and  ordered  that,  a  dispute 
having  arisen  between  the  plaintiffs  and  the  defendant 
under  the  contract  of  service,  the  defendant  is  entitled 
to  be  paid  a  fixed  daily  wage  of  2s.  8d.,  and  declared 
that  ho  was  not  a  workman  coming  imder  the 
designation  of  workman  subject  to  the  sliding  scale 
agreement. 

The  questions  of  law  for  the  opioion  of  the  court 
were: 

1.  Was  the  magistrate  right  in  holding  that  the 
wurt  had  power  to  hear  any  disputes  whether  arising 
during  or  through  an  action  commenced  or  brought 
before  the  court  simply  as  a  dispute  to  be  settled  ? 

2.  Was  he  right  in  holding  that  the  dispute  was  of 
such  a  nature  as  would  come  within  the  meaning 
of  section  3,  sub-section  1,  of  the  Employers  and  Work- 
men Act,  1875  ? 

3.  Was  he  right  in  holding  that,  the  dispute  being  a 
continuing  one,  the  determination  of  the  contract  was 
tlie  time  from  which  the  six  months'  time  limitation 
began  to  run? 

4.  Was  he  right  in  holding  that  the  amount  of  this 
case  in  dispute  was  the  amount  in  difference  for  the 
six  months  preceding  the  issue  of  the  summons  ? 

5.  Was  he  right  in  holding  that,  notwithstanding 
the  determination  of  the  contract  before  the  hearing, 
the  court  had  jurisdiction  to  hear  and  determine  any 

antes  which  may  have  arisen  and  were  in  existence 
er  that  contract  ? 

6.  If  the  court  were  of  opinion  that  he  was  wrong 
in  any  of  these  points,  the  order  made  was  to  be 
quashed,  and  judgment  entered  for  the  appellant, 
vifli  costs. 

If  the  court  were  of  opinion  that  he  was  right,  then 
tlie  said  order  was  to  stand. 

LesUe,  for  the  appellant.  —  The  contract  being 
terminated  by  notice,  there  was  no  existing  cause 
of  action  known  to  the  law.  The  court  of  summary 
jurisdiction  is,  for  the  purpose  of  the  Employers  and 
Workmen  Act,  1875,  ss.  3  and  4,  analogous  to  a 
eounty  court,  and  has  only  jiirisdiction  over  disputes 
iiuywing  a  legal  claim  sustainable  in  the  latter  court. 


The  dispute  must  be  one  sounding  in  damages  or  in 
relief  known  to  the  law.  All  the  oases  show  only 
disputes  amoimting  to  a  legal  cause  of  action :  Clem- 
son  V.  Hubbard,  24  W.  E.  312,  1  Ex.  D.  179; 
Hindley  v.  Haslam,  21  W.  E.  61,  3  Q.  B.  D.  481 ;  and 
Grainger  v.  Aymley,  29  W.  E.  242,  6  Q.  B.  D.  182. 
The  cause  of  action  arose  more  than  six  months  pre- 
vious to  the  hearing  of  the  summons,  and  the  pro- 
vision  of  Jervis's  Act  (11  &  12  Vict.  c.  43)  extends  to 
all  the  jurisdiction  of  the  magistrates*  courts, 
whether  given  under  that  or  other  statutes. 

Lewis  {Poland,  Q.C,  with  him). — It  is  not  necessary 
that  there  should  be  a  dispute  in  the  ordinary  legal 
sense  of  a  claim  to  give  the  court  jurisdiction  under 
this  Act  of  1875  :  Clemson  v.  Hublxird.  The  only 
limitation  to  the  jurisdiction  is  as  to  the  amount — 
viz.,  £10.  The  statutory  limitation  as  to  time  under 
Jervi8*s  Act  is  not  made  applicable  here,  as  it  is 
under  the  Masters  and  Servants  Act  (26  &  27  Vict.  c. 
103),  8.  4.  The  court  here  is  given  by  the  Em- 
ployers and  Worfanen  Act,  1875,  s.  4,  jurisdiction 
analogous  to  that  of  the  county  court,  which  is 
not  affected  by  any  such  limitation  of  time  for 
bringing  the  action  except  in  so  far  as  the  ordinary 
Statute  of  Limitations  applies.     [He  was  stopped.] 

Stephen,  J. — ^We  are  both  of  opinion  that  the 
order  of  the  magistrate  should  stand.  As  to  the  only 
questions  on  which  the  court  need  express  an 
opinion,  I  will  merely  say  that  we  think  that  there 
was  in  point  of  law  an  existing  dispute  before  the 
court. 

The  facts  wore  within  the  case  of  Cltmson  v. 
Hubbard,  and  that  case  strongly  supports  the  view 
that  a  larger  meaning  must  be  given  to  the  word 
"dispute"  than  that  argued  for  by  the  appellant. 
We  think,  further,  that  in  point  of  fact  there  ivas  a 
dispute  in  the  statutory  sense  of  that  word— namely, 
whether  the  appellant  ought  to  be  paid  certain 
wages  at  one  rate  or  another.  As  to  the  point  tibat 
there  is  a  six  months'  limitation  of  time  for  bringing 
an  action  or  dispute  before  the  court  imported 
from  Jervis's  Act — that  is  to  say,  that  the  party  com- 
plaining must  show  to  the  court  that  the  cause  of 
complaint  arose  within  six  months  from  the  time  of 
the  issue  of  the  summons — we  arc  of  opinion  that 
the  argument  that  this  limitation  extends  to  all 
summary  jurisdiction  does  not  hold  good.  There  is 
nothing  in  this  Employers  and  Workmen  Act,  1875, 
to  restrict  actions  under  it  to  any  such  limitation. 
The  ordinary  statutory  limitation  of  six  yewns  is 
the  only  limitation  which  applies  to  proceedings 
under  this  Act,  and  Jervis's  Act  is  not  meant,  nor 
can  it  be  construed,  so  as  to  apply.  This  being 
our  opinion,  the  case  answers  iteelf.  We  answer 
Yes  to  questions  1  and  2,  though  the  latter  ques- 
tion was  immaterial.  We  answer  No  to  question 
3,  because  it  was  not  necessary  to  consider  the  six 
months'  limitation  at  all,  and  w^e  answer  Yes  to  ques- 
tions 4  and  5. 

Vaughan  Williams,  J.,  assented. 

Apifcal  dismissed. 

Solicitors  for    the  appellant.     Wren  timbre    <('   SoUy 
for  a.  tt'  C.  James,  Merthyr  T>^dfil. 
Solicitors  for  the  respondents,  HcknUz  »i-  Son, 
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Q.  B.  Div.  (Hawkins  /  xr        -   r 

and  Stephen,  JJ.)    (  ^'^'''  ^'  ^• 

BuRXLEY  Equitable  Co-operative  and  Industrial 
Society  (Limited)  v,  Casson.  (a.) 

Apprentice  —  Corporaticni  —  Contract  of  apprenticeship 
to — Industrial  and  Provident  Societies  Arty  1876  (39 
<fe  40  Vict,  c.  45),  «.  11,  sub-section  12(a) — 5  Eliz,  c,  4 
— o4  Geo,  3,  c.  96,  «.  2. 

A  trading  corporation  registered  -under  the  Industrial 
nnd  Provident  Societies  Act,  1876,  C(ui  enter  into  a  legal 
and  binding  contract  of  appreniiceship. 

The  respondent  Casson  was  articled  to  the  Burnley 
Co-operative  and  Industrial  Society  for  seven  years 
to  be  instructed  in  the  business  of  a  "  dogger."  The 
society  was  registered  under  the  Industrial  and 
Provident  Societies  Act,  1876. 

By  section  11,  sub-section  12  (a),  of  that  Act  it  is 
provided  that  "  any  contract,  which,  if  made  between 
private  persons,  would  be  by  law  required  to  be  in 
writing,  and  if  made  according  to  the  English  law  to 
be  under  seal,  may  be  made  on  behalf  of  the  society 
in  writing  under  the  common  seal  of  the  society,  and 
may,  in  tiie  same  manner,  be  varied  or  discharged." 
The  appellants  preferred  a  complaint  against  the 
respondent  before  the  justices  for  a  breach  of  the  con- 
tract of  apprenticeship.  The  justices  refused  to  con- 
vict, on  the  ground  that  they  had  no  jurisdiction,  but 
stated  a  case  from  which  it  appeared  (1)  that  the 
respondent  executed  the  deed  of  apprenticeship  by 
signing  and  sealing  the  same ;  (2)  that  from  the  date 
of  the  said  deed — viz.,  the  28th  of  November,  1887 — 
the  respondent,  who  is  an  infant,  remained  in  the 
employment  of  the  appellants  imtil  the  25th  of 
February,  1890,  when  he  left  the  employ  of  the  appel- 
lants, and  has  since  refused  to  return;  (3)  tiiat  his 
masters  were  the  directors  of  the  appellant  society, 
and  might  be,  and  as  a  fact  were,  changed  from 
time  to  time,  and  that  the  directors  had  not  necessarily 
any  special  knowledge  of  the  business  to  which  the 
respondent  was  apprenticed. 

It  was  contended  before  the  justices,  on  behalf  of 
the  respondent,  that  54  Geo.  3,  c.  96,  which  repeals 
5  Eliz.  c.  4,  permits  any  person  capable  of  doing  so  at 
common  law  to  take  an  apprentice,  but  that  the 
appellants,  being  a  limited  company  having  no  com- 
mon law  rights  and  no  statutory  power  enabling 
them  to  take  an  apprentice,  could  not  enter  into  a 
binding  contract  to  do  so,  and  that  an  apprentice 
cannot  be  legally  boimd  to  a  society  or  company,  on 
the  ground  that  the  apprentice  is  entitled  to  the  care 
and  instruction  of  some  defined  and  namedperaon,  the 
master's  obligations  being  of  a  pei-soual  nature,  and  the 
following  cases  were  cited  in  support  of  this  conten- 
tion :  Couchrnan  v.  Sillar  and  Anothtr,  18  W.  R.  757  ; 
Brook  (Appellant),  Dawson  {Respondent),  20  L.  T.  N.  S. 
611,  17  W.  R.  C.  L.  Dig.  3;  Whincup  v.  Hughes,  19 
W.  R.  439,  L.  R.  6  C.  P.  78. 

It  was  contended  on  behalf  of  the  appellants  that 
the  society  could  make  a  binding  contract  with  a  minor 
as  its  apprentice,  in  the  same  manner  in  which  any 
private  person  might  make  such  a  contract,  by  virtue 
of  sub-section  12  [a)  of  section  11  of  the  Industrial 
and  Provident  Societies  Act,  1876,  and  that,  therefore, 
the  said  deed  of  apprenticeship  was  a  valid  deed,  and 
binding  on  the  respondent.  The  questions  for  the 
opinion  of  the  court  were: — (1)  Whether  the  appel- 
Icmts  could  legally  enter  into  the  contract  with  the 
respondent  set  forth  in  the  indenture  of  apprentice- 
ship.     (2)  Whether  the    respondent  could  and  did 

<ff.)  Reported  by  G.  K.  Paley.  Esq.,  Barrister-at- 
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legally  bind  himself  an  apprentice  to  the  said  appel- 
lants by  the  said  indenture  of  apprentioeahip. 

/?.  S,  Wright  and  Loehnis,  for  the  appellants.— The 
justices  were  wrong  in  holding  that  they  had  not 
jurisdiction.  There  is  no  direct  decision  on  the  ques- 
tion as  to  whether  a  minor  can  be  apprenticed  to  an 
incorporated  company,  but  there  is  no  legal  principle 
against  such  apprenticeship.  The  case  of  Eaton  v. 
Western  31  W.  R.  313,  9  Q,  B.  D.  636,  on  the  contrary, 
shows  that  the  contract  of  apprenticeship  does  not 
require  a  continuity  of  personal  relations  between  the 
apprentice  and  his  master.  The  practice  of  enteiing 
into  such  contracts  prevails  extensively  amongst 
societies  of  this  description,  and  no  question  as  to  their 
validity  has  hitherto  arisen. 

Smyleyy  for  the  respondent. — ^The  contract  is  not 
valid.  It  is  for  the  appellants  to  show  that  in  enter- 
ing on  a  contract  of  this  kind,  extending  over  a  period 
of  seven  years,  they  are  acting  within  the  authority 
conferred  upon  them  by  the  Act  of  1876,  imder  whidi 
they  were  registered.  The  conlract  of  apprenticeship 
is  a  personal  trust  which  ccumot  be  assigned  over  to 
another :  Austin  on  Apprenticeship,  p.  oO. 

*  Loehnis,  in  reply. — The  society  does  not,  as  regards 
a  contract  of  personal  trust  in  the  employer,  differ 
from  a  firm  or  partnership.  The  apprentice  can  be 
taught  his  trade  as  well  by  the  contmuing  managers 
of  a  company  as  by  the  continuing  members  of  a 
firm. 

Cur,  adr.  vuU, 

Nov.  6.— Hawkins,  J. — The  questions  we  have  to 
decide  are — (1)  Whether  co-operative  or  industrial 
societies  registered  under  the  Act  of  1876  are  quali- 
fied to  take  apprentices ;  and  (2)  whether  a  deed  of 
apprenticeship  entered  into  with  them  is  legally 
valid. 

By  the  deed  of  apprenticeship  the  society,  for  them- 
selves and  their  successors,  covenanted  with  the  youth 
that  they  would,  by  the  best  methods  they  could  use, 
instruct  him  or  cause  him  to  be  instructed  in  the 
business  of  a  "  dogger,"  his  father  in  the  meantime 
maintaining  and  talang  care  of  him.  It  was  stated 
that  many  similar  contracts  of  apprenticeship  had 
been  entered  into  with  such  societies,  but  that  their 
legality  and  validity  had  not  yet  been  determined- 
This,  in  itself,  is  a  fact  worthy  of  consideration. 
WTiat,  then,  is  the  legal  objection  to  such  societies 
entering  into  such  contracts  of  apprenticeship  by 
which  the  apprentices  are  to  learn  the  business  carriea 
on  by  the  society'.  It  cannot  be  because  these 
societies  have  not  the  power  to  carry  out  such  a  con- 
tract, having  regard  to  the  purposes  of  their  constitu- 
tion ;  on  the  contrary,  it  is  incidental  to  the  business 
they  actually  carry  on,  for  surely  an  apprentice  can- 
not learn  his  business  imless  he  is  apprenticed  to  some 
person  or  body  of  i)ersons  bound  to  teach  him.  It 
cannot  be  said  that  they  are  incapable  of  giving  in- 
struction in  their  business.  It  appears  to  me,  there- 
fore, that  there  is  no  objection  on  principle  to  the 
deed  of  apprenticeship,  and  that  a  ti-ading  corpora- 
tion may  take  apprentices  to  learn  the  business  they 
are  carrying  on. 

It  was  objected  that  the  contract  of  apprenticeship 
is  a  personal  contract;  but  that  view  cannot  be 
carried  out  to  its  full  extent,  as  may  be  illustrated  by 
apprenticeships  to  businesses  carried  on  by  firms  or 
partnerships.  It  has  never  been  doubted  that  con- 
tracts of  apprenticeship  with  large  breweries  or  large 
manufacturing  firms  are  good  and  valid,  although 
some  of  the  members  take  no  part  in  and  may  know 
nothing  of  the  business.  In  such  cases  instruction 
would  be  given  to  ai)prenticcs,  not,  perhaps,  by  any 
members  of  the  firm,  but  by  managers  of  the  business 
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under  them — ^persons,  of  course,  perfectly  competent 
to  teach  the  ousmess,  and  the  best  possible  persons 
to  teach  the  business  they  themselves  carry  on.  It 
appears  to  me,  therefore,  that  it  is  difficult  to  say  that 
in  such  cases  it  is  necessary  that  there  ehould  be 
personal  participation  by  the  principals  in  the  giving 
of  instructions  to  the  apprentices,  and  in  this  very 
case  the  society  covenant  liiat  they  will  instruct  the 
apprentice  or  cause  him  to  be  ins^cted  in  the  busi- 
ness, and  that  they  will  instruct  him  by  the  best 
methods  they  can  use.  There  is  nothing  in  these 
covenants  which  they  are  not  capable  of  carrying  out, 
as  they  are  only  to  cause  him  to  be  instructed  in  the 
business,  and  the  father  is  to  have  charge  of  him  and 
maintain  him.  It  is  a  contract  entered  into  for  the 
benefit  of  the  apprentice,  and  therefore,  as  there  is  no 
legal  objection  to  it,  I  think  it  ought  to  stand  as  good 
and  valid.  If  we  decided  'otherwise  there  would  be 
this  anomaly — that  societies  or  companies  which  carry 
on  business  on  a  large  scale,  and  have  many  persons 
in  their  service  competent  to  give  the  best  possible 
instruction  in  their  business,  would  be  precluded  from 
taking  apprentices,  while  persons  carrying  on  business 
on  a  sm^  scale  would  be  at  liberty  to  do  so. 

I  am  of  opinion,  therefore,  that  the  deed  of  appren- 
ticeship is  perfectly  valid,  and  that  the  case  must  be 
remitted  to  the  justices  to  be  dealt  with  accordingly. 

Stephen,  J. — I  am  of  the  same  opinion  and  for  the 
same  reasons.  It  would  be  a  very  serious  thing  for 
the  court  to  interfere  to  prevent  the  carrying  out  of  a 
contract  in  itself  very  beneficial,  and  which  was 
already  in  operation  in  a  great  number  of  cases.  I 
see  no  grounds,  moreover,  for  such  interference,  and 
the  case  must  go  back  to  the  justices. 

Case  rtmitted  accordingly. 

Solicitor  for  the  appellants,  G,  B,  Wheeler^  for  John 
SictcHffe  &  Son,  Burnley. 

Solicitors  for  the  respondent,  Warriner  i&  Kiuchy  for 
J,  Hoil'jsoUy  Burnley. 


IN  BANKEUPTCY. 


Q.  B.  Div.  (Cave,  J.)  April  18,  21,  2o,  1890. 

Er^  parte  EXECUTORS  OF  YaughAN. 
In  re  DODDS.  (a.) 

Baiikrujdcy  — Proof —  Contingent  liability — Creditor's 
estimate — Assent  of  trustee  —  Annuity  —  Death  of 
annuitant  before  dim'dend — Bankruptcy  Act^  1883  (46 
ct*  47  Vict,  c.  52),  s,  37,  schedule  2,  r.  2 — Bankruptcy 
Bules,  1886,  rr.  219,  228. 

-.4  proof  tendered  by  a  creditor  alleged  that  the  debtor 
fas  indebted  to  her  in  the  sum  of  £7,000,  being  the  value 
*f  an  annuity  of  £1,440  ptayahle  to  her  by  the  debtor 
during  the  residue  of  her  natural  life,  and  the  proof 
further  stated  the  creditor's  age,  and  that  the  annuity 
't-as  ralved  accordingly.  The  ^rroof  was  not  admitted  or 
rejteitd  by  the  trustee  within  twenty -eight  days,  nor  did 
I"'  require  further  evidence  in  support  of  it :  but  four 
iftonths  after  the  proof  had  been  tendered,  and  before  any 
iHHfhid  had  been  declared  (tr  anything  further  done^  the 
rreiliifjf  died.  The  executors  of  the  creditor  were  there- 
f'jffoi  requested  by  the  trustee  to  withdravj  the  original 
jfToofand  to  make  an  amended  proof  limited  to  the  pay- 
'iu*nti  of  the  annuity  due  to  the  date  of  the  creditor's 
dntth,  and,  on  their  refusal  to  do  so,  the  proof  was 
rfje'iptl  hy  the  trustee,  on  the  ground  that  the  atmuity  had 
Uf  n  determined  by  the  death  if  the  creditor.     On  appli- 

(a.)  Reported  by  C  F.  Morrell,  Esq.,  Barrister-at- 
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cationbythe  executors  to  reverse  the  decision  of  the  trustee 
and  to  direct  him  to  admit  the  proof  for  the  full  amount. 
Held,  that,  although  the  trustee  must  be  taken  to  have 
admitted  the  existence  and  amount  of  the  annuity,  the 
omission  to  deal  with  the  proof  was  not  equivalent  to  an 
acceptance  of  the  creditor  s  estimate,  which,  by  section  37 
of  the  Bankruptcy  Act,  1883,  ?/'««  to  be  made  by  the 
trustee,  and  not  by  the  creditor,  and  that  it  was  open  to 
the  trustee  to  place  an  estimate  on  the  value  of  the  annuity 
after  the  death  of  the  creditor,  the  true  value  of  the 
annuity  being  the  amountof  the  payments  due  and  unj[)aid 
at  the  time  of  He  creditor's  death. 

Appeal  by  executors  from  the  rejection  by  the  tnis- 
tee  of  a  proof  of  debt  tendered  against  the  estates  of 
M.  B.  and  J.  Dodds. 

On  the  7th  of  March,  1889,  a  receiving  order  was 
made  against  M.  B.  Bobbs;  and  on  the  22nd  of 
March,  1889,  a  receiving  order  was  made  against  J. 
Dodds. 

On  the  9th  of  April,  1889,  a  proof  of  debt  was  sent 
to  the  official  receiver  by  a  Mrs.  Ann  Yaughan  against 
the  estate  of  J.  Dodds  for  £7,240,  it  Ming  aUeged 
that  at  the  date  of  the  receiving  order  the  debtor  was 
indebted  to  her  in  the  sum  of  £240,  being  two  monthly 
instalments  due  to  her  on  the  1st  of  February  and  the 
1st  of  March,  1889,  under  an  indenture  of  covenant 
dated  the  2nd  of  January,  1885 ;  and  also  in  the  sum 
of  £7,000,  being  the  value  of  an  annuity  of  £1,440 
payable  to  her  by  the  same  monthly  instalments 
during  the  residue  of  her  natural  life;  and  it  was 
further  stated  that  Mrs.  Yaughan  completed  the 
seventy-fourth  year  of  her  age  on  the  28th  of  May, 
18S8,  and  that  the  annuity  had  been  valued  accord- 
ingly. On  the  30th  of  April,  1889,  the  official  re- 
ceiver handed  this  proof  to  the  tiiistees  of  the  estate 
of  J.  Dodds. 

On  the  22nd  of  May,  1889,  Mrs.  Yaughan  sent  to 
the  official  receiver  a  proof  of  debt  against  the  estate 
of  M.  B.  Dodds  identical  with  that  sent  in  the  case  of 
J.  Dodds. 

On  the  24th  of  May,  1889,  the  first  meeting  of  the 
creditors  of  M.  B.  Dodds  was  held,  at  which  a  pro- 
posal for  a  scheme  of  arrangement  of  the  debtor*s 
affairs  was  adopted,  and  trustees  appointed  to  carry- 
out  the  scheme,  which  was  subsequently  confirmed. 
The  proof  tendered  by  Mrs.  Yaughan  against  the 
estate  of  M.  B.  Dodds  was  duly  handed  by  the  official 
receiver  to  the  trustees,  who  were  the  same  persons  as 
the  trustees  of  J.  Dodds, 

On  the  20th  of  September,  1889,  Mrs.  Yaughan 
died,  having  by  her  will  appointed  executors ;  and  on 
the  12th  of  December,  1889,  a  letter  was  written  by 
the  trustees  to  the  solicitors  acting  for  the  executors 
of  Mrs.  Yaughan  with  respect  to  both  estates  that 
as  the  basis  on  which  the  proofs  were  made  had  been 
altered  by  the  fact  of  Mrs.  Yaughan's  death,  the 
original  proofs  must  be  withdrawn,   and   amended 

S roofs  made,  limited  to  the  amount  of  the  annuity 
ue  and  unpaid  to  the  date  of  her  death.  The 
executors  dedined  to  withdraw  the  proofs,  however, 
on  the  ground  that  they  had  been  admitted  and 
acted  on,  and  on  the  7th  of  January,  1890,  the 
trustees  sent  to  the  executors  a  written  notice  reject- 
ing the  proofs  to  the  extent  of  £5,920,  on  the  ground 
that  the  annuity  had  been  determined  by  the  death 
of  Mrs.  Yaughan. 

The  executors  now  applied  to  the  court  to  reverse 
the  decision  of  the  trustees  and  to  direct  them  to 
admit  each  proof  for  the  full  amount — viz.,  £7,240. 

E,  C.  Willis,  Q,C.,  and  Bubie,  for  the  executors. — 
The  trustee  has  not  complied  with  rule  228  of  the 
Bankruptcy  Rules,  1886.  Subject  to  the  power  of  the 
court  to  extend  the  time  the  trustee  must  either 
admit  or   reject,   or  require  furthOT  evidence  of    a 
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proof  within  twenty-eight  days.  Where  this  rule  is 
not  complied  with,  and  on  an  appeal  from  the 
rejection  of  a  proof  the  objection  is  taken,  the  court 
will  allow  the  objection,  but  will  treat  the  application 
as  a  motion  to  expunge  the  proof  on  behalf  of  the 
trustee,  and  will  deal  with  the  case  accordingly :  In 
re  Voghty  Ex  2>arie  Spamer,  3  Morrcirs  Bankruptcy 
Cases,  164.  It  is  for  the  other  side  to  make  out  their 
case. 

WinsloiL\  Q.C,  and  Yatc-Lee,  for  the  trustees. — The 
court  has  power,  under  rule  228,  to  e^t^nd  the  time 
for  dealing  with  the  proof  in  order  to  give  the  trustee 
an  opportunity  of  making  a  correct  estimate  of  the 
liability.  In  consequence  of  Mrs.  Vaughan's  death 
he  is  now  able  to  do  this.  The  executors  are  only 
entitled  to  prove  for  the  payments  which  actually 
accrued  due.  In  the  case  of  a  contingent  liability 
section  37  of  the  Banki'uptcy  Act,  1883,  provides  the 
course  to  be  pursued,  and  until  the  estimate  there 
provided  for  is  made  by  the  trustee  there  is 
not  a  complete  proof.  Contingent  liabilities  must 
be  valued  in  the  best  way  possible,  and  it  cannot  be 
said  here  that  the  value  has  been  ascertained  in  the 
best  way  by  the  creditor  inserting  in  the  proof  what 
she  believed  to  be  the  value  of  the  annuity.  By 
section  37  the  trustee,  and  not  the  creditor,  is  to  make 
the  estimate. 

They  referred  to  Banner  v.  JohmtoUy  L.  E.  5  E.  & 
I.  App.  157,  20  W.  R,  H.  L.  Dig.  11  ;  In  re  the  Man- 
chester Economic  Buildiny  Hocieti/,  32  W.  B.  325,  24 
Ch.  D.  488 ;  lu  rv  Bridffcs,  17  Cih.  D.  342,  29  W.  R. 
Dig.  7 ;  Ex  parte  Bates,  In  re  Pannell,  27  W.  B.  927, 
11  Ch.  D.  914. 

E  C.  Willis,  Q.C.,  in  reply.— The  proof  tendered 
contained  an  estimate  of  the  value  of  the  debt  which 
the  trustee  could  admit  or  reject,  or  require  further 
evidence  of  within  twenty-eight  days.  As  he  did 
not  do  this  he  adopted  the  estimate  of  the  creditor 
and  admitted  the  proof. 

Cave,  J. — This  case  arises  out  of  the  bankruptcy  of 
M.  B.  and  J.  Dodds.  On  March  7,  1889,  a  receiving 
order  was  made  against  M.  B.  Dodds,  and  on  Mar(£ 
22  a  receiving  order  was  made  against  J.  Dodds.  On 
April  9  Mrs.  Vaughan's  proof  was  sent  in  against  the 
estate  of  J.  Dodds,  by  which  she  claimed  £240  for 
arrears  of  an  annuity  of  £120  a  month,  two  months 
of  which  were  admitted  to  be  in  arrear ;  and  proof 
was  also  sent  in  for  £7,000,  being  the  residue  of  Mrs. 
Vaughan's  claim  under  the  deed  for  her  annuity  of 
£120  a  month  during  her  life.  On  April  30  the  proof 
was  handed  to  the  trustees.  On  May  22  a  similar 
proof  was  put  in  against  the  estate  of  M.  B.  Dodds, 
which  was  admitted  for  the  purpose  of  voting,  but 
nothing  further  was  done.  On  September  20  the 
lady  died,  and  on  December  12  the  trustees  wrote  to 
her  executors  stating  that  the  proofs  could  not  be 
admitted  for  the  amount  claimed,  and  proposing  to 
reduce  them  to  a  lower  sum  based  on  the  actual  life, 
of  Mrs.  Vaughan. 

The  executors  declined  to  withdraw  the  proofs, 
and  on  January  6,  1890,  they  were  rejected  by  the 
trustees.  The  appellants  say  the  trustees  could  not 
reject  the  proofs,  but  ought  to  have  moved  to 
expunge  them.  I  do  not  think  that  the  phraseology 
adopted,  or  the  course  pursued  by  the  trustees,  is 
altogether  in  accordance  with  the  letter  of  the  law, 
but  I  do  not  think  this  is  very  impoi'tant  here,  be- 
cause I  propose  to  decide  the  case  on  the  merits, 
without  regaord  to  what  has  taken  place.  By  section 
37  of  the  Bankruptcy  Act,  1883,  provision  is  made  as 
to  the  proof  of  debts,  and  sub-section  (4)  of  that  sec- 
tion provides  that  '*  an  estimate  shall  be  made  by  the 
trustee  of  the  value  of  any  debt  or  liability  provable 
BS  aforesaid  which,  by  reason  of  its  being  subject  to 


any  contingency  or  contingencies,  or  for  any  other 
reason,  does  not  bear  a  certain  value."  These  are 
the  words  of  the  Act,  and  there  is  a  further  pro- 
vision made  by  schedule  2,  rule  2,  which  says,  "  A 
debt  may  be  proved  by  delivering  or  sending 
through  the  post  in  a  prepaid  letter  to  the  ofiBcial 
receiver,  or,  if  a  trustee  has  been  appointed,  to  the 
trustee,  an  affidavit  verifying  the  debt.''  These 
are  the  provisions  of  the  Act  of  Parliament  itself, 
which  are  to  be  further  carried  out  by  rules.  In 
accordance  with  this  rules  have  been  made,  one  of 
which — rule  219 — ^provides: — "A  creditor's  proof 
shall  be  in  the  Form  No.  72  in  the  Appendix,  with 
such  variations  as  circumstances  may  require."  Now 
that  form  is  one  which  is  adapted  to  proofs  for  goods 
sold  and  delivered  and  money  lent,  and,  apparenfly,  is 
intended  for  debts  which  are  certain,  and  either  have 
become  payable  at  the  bankruptcy  or  will  become 
payable  at  a  fixed  date  after  it.  I  do  not  find  any 
form,  nor  are  the  rules  directed  to  debts  or  liabilities 
of  a  different  character.  Then  rule  228  was  referred 
to,  which  provides  that  "  subject  to  the  power  of 
the  court  to  extend  the  time,  the  trustee,  other  than 
the  official  receiver,  within  twenty-eight  days  after 
receiving  a  proof  which  has  not  previously  been 
dealt  with  by  the  official  receiver,  shall,  in  writing, 
either  admit  or  reject  it  wholly  or  in  part,  or  require 
further  evidence  in  support  thereof.  Provided  that 
where  the  trustee  has  given  notice  of  his  intention  to 
declare  a  dividend,  he  shall,  within  seven  days  after 
the  date  mentioned  in  such  notice  as  the  latest  date  up 
to  which  proofs  must  be  lodged,  examine,  and  in 
wilting  admit  or  reject  every  proof  which  has  not 
been  already  admitted  or  rejected,  and  give  notice  of 
his  decision  rejecting  a  proof  wholly  or  in  part  to  the 
creditor  affected  thereby."  It  was  said  that  where, 
as  in  this  case,  a  creditor  sends  in  his  proof  for  a 
contingent  liability,  and  also  estimates  tiie  sum  at 
which  such  liability  ought  to  be  valued  for  the  pnr- 
poses  of  proof,  that  the  trustee  who  receives  the 
claim  was  bound,  if  he  dissent  from  the  proof,  to 
reject  it  in  twenty-eight  days  under  iTde  228.  I  can- 
not find  that  this  is  at  all  the  effect  of  the  Act  and 
the  rules.  The  Act  contemplates  that  a  value  shall  be 
placed  by  the  trustee,  and  not  by  the  creditor,  who  is 
obviously  unable  in  the  majority  of  cases  to  place 
any  value  on  it  at  all ;  and  although  in  this  case  3frs. 
Vaughan  says  that  she  valued  her  claim  at  a  cert&in 
amoimt,  yet  it  is  clear  that  she  is  simply  saying  what 
othei-s  have  told  her,  and  can  have  no  personal  know- 
ledge whatever. 

It  appears  to  me,  then,  that  neither  the  Act  nor 
the  rules  require  the  trustee  to  either  admit  or  reject 
wholly  or  in  part,  or  require  further  evidence  in 
support  of  that  part  of  the  claim  which  professes  to 
estimate  the  amount  of  the  contingent  liability.  The 
reason  of  this  is  obvious.  When  a  man  sends  in  a 
claim  it  would  be  extremely  unfair  that  the  trustee 
should  remain  silent  for  an  indefinite  time  and  then 
call  upon  him  to  produce  proof  in  support  of  his 
claim.  Take  the  ordinary  cases  of  goodj  sold  and 
delivered,  the  person  who  can  prove  the  claim  may 
die  or  leave  the  service  of  the  creditor,  and  there- 
fore it  would  be  unfair  if  the  trustee  were  to  postpone 
the  matter  until  proof  of  the  claim  has  become  ex- 
pensive, difficult,  or  impossible,  and  then  call  on  the 
creditor  to  make  out  his  claim.  It  is  with  regard  to 
considerations  of  that  kind  that  rule  228  applies.  No 
doubt  it  may  be  contended — and,  I  think,  fairly  con- 
tended— ^though  I  do  not  propose  to  decide  it  now, 
that,  as  to  so  much  of  Mrs.  Vaughan's  claim  as  consists 
of  matters  of  fact,  the  trustee  was  bound  to  admit  or 
reject,  or  require  further  evidence  in  support  of  those 
matters  of  fact  within  one  month  after  receiving  the 
proof,  and  was  not  at  liberty  to  hold  these  over  or 
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call  for  proof  of  them  after  an  indefinite  jyeriod.     But 
I  cannot  see  that  this  applies  to  an  estimate  of  a 
contingent  liability,  the  viedue  of  which  she  has  no 
peculiar  means  of  ascertaining,  and  the  putting  off 
the  ascertainment  of  which  does  not  impose  a  hard- 
ship or  do  harm.     Once  admit  the  existence  and  bind- 
ing force  of  the  deed  and  the  age  of  the  lady,  and  you 
have  the  materials,  or,  at  all  events,  a  considerable 
portion  of  them,  out  of  which  a  valuation  can  be 
made ;  and  it  is  obvious  that  the  longer  the  calcula- 
tion is  put  off  the  more  likely  it  is  to  be  correct. 
"Where,  as  here,  she  dies  in  the  interval,  we  are  no 
longer  driven  to  the  doctrine  of  averages,  but  can 
aaoertdn  the  actual  value  of  the  life  interest  at  the 
date  of  the  bankruptcy.     Where  the  claimant  does 
not  die  in  the  interval,  still  the  longer  the  valuation 
is  put  off  the  more  likely  it  is  that  a  just  conclusion 
will  be  arrived  at.     Take,  for  instance,  an  extreme 
case,  and  suppose  the  calculation  is  deferred  for  ten 
years,  it  is  obvious  that  at  the  expiration  of  that  time 
a  man  would  have  a  much  better  chance  of  forming 
an  estimate  of  the  value  of  the  life  at  the  commence- 
ment of  the  ten  years  than  if  the  estimate  was  made 
immediately.     This  shows  there  is  no  danger  of  in- 
jury to  interests  by  putting  off  the  time,  and  in  some 
cases  it  may  be  the  means  of  ascertaining  the  actual 
value  of  the  interests.     It  was  said,  however,  that  in 
this  particular  case,  whatever  was  the  general  rule, 
there  has  been  an  assent  by  the  trustees  to  the  valua- 
tion  placed    on    the  contingent    liability  by    Mrs. 
Vanghan.     I  have  no  doubt  there  may  be  an  jwsent 
by  the  trustee  to  the  valuation  placed  on  a  liability 
hy  a  creditor.     The  trustee  may  adopt  the  creditor's 
valuation  as  fair  and  reasonable,  and  if  he  does  that 
it  is  as  good  as  if  he  had  been  the  first  to  place  an  esti- 
mate on  the  liability.     Has  this  been  done    here  P 
There  ii  no  proof  that  the  trustees  actually  adopted 
the  valuation.     They,  however,  did  nothing  until  the 
letter  of  December  12. 

It  is  said  that  I  ought  to  infer  an  assent  from  their 
sQence.  Now  if  anything  had  been  done  by  the 
creditor  in  consequence  of  the  trustee  taking  no  stop, 
or  if  it  were  his  duty  to  take  the  step  within  a  flLxed 
time,  the  fact  of  his  not  having  done  anything  might 
have  been  material.  But  as  the  Legislature  does  not 
require  him  to  make  an  estimato  vnthin  a  definite 
time,  and  the  position  of  the  creditor  has  not  been 
altered  by  the  omission,  and  where  it  is  not  shown  that 
any  notice  has  been  given  of  a  declaration  of  a 
dividend,  I  cannot  say  that  silence  on  the  part  of  the 
trustee  amoimts  to  an  assent.  There  may  be  cases 
where,  under  other  circumstances,  the  trustee,  although 
he  has  not  actually  assented  to  an  estimato,  may  be 
estopped  from  saying  that  he  has  not  assented ;  as, 
for  example,  when  a  creditor  has  been  led  to  act  on 
the  belief  that  he  has  assented ;  but  nothing  of  this 
kind  has  happened  here.  It  seems  to  me,  therefore, 
that  the  matter  is  left  at  large.  No  estimate  has  been 
formed  by  the  trustee ;  and  no  assent  has  been  given 
by  him  to  the  estimato  formed  by  the  creditor.  That 
estimate  formed  by  the  creditor  is  not  pcurt  of  the 
proof  which,  bjrrule  228,  the  trustee  is  bound  to  admit 
or  reject  within  twenty-eight  days.  Consequently, 
there  is  no  objection  in  substance  to  what  the  trustee 
has  done,  though  objection  might  perhaps  be  taken 
to  the  language  of  his  letter.  Is  there  any  hardship 
on  the  executors  in  consequence  of  this  decision?  1 
think  there  is  none.  They  will  receive  the  same  pro- 
portion as  the  other  creditors — ^namely,  a  dividend  on 
thoee  instalments  which  would  have  been  payable  to 
her  if  no  bankruptcy  had  ensued.  On  the  other 
liwid,  if  I  adopted  the  view  that  her  estimate  was 
<xartect,  and  that  there  was  an  assent  binding  upon 
the  trustee,  her  executors  would  receive  more  than 
their  share.      No  doubt,  if   the  trustee    forms    an 


estimate,  or  accepts  the  creditor's  estimate,  then  that 
is  something  done  by  him,  and  the  liability  becomes 
fixed,  but  nothing  here  stands  in  the  way  of  the 
trustee's  forming  an  estimate  which  the  facts  show  is 
the  true  estimate.  For  these  reasons  I  dismiss  the 
appeal,  and  adopt  the  trustee's  calculation  as  the 
amount  for  which  the  executors  are  entitled  to 
prove. 

Appeal  dismissed. 

Solicitors  for  the  executors,  PritcJiard,  Englefield  <^ 
Co. 

Solicitors  for  the  trustees,  Munns  &  Longden. 


Prob.  Div.  &  Adm.  Div.  )  -nyr         oi      i  onn 

Admiralty.  j  ^^^  ^1,  1890. 

**The  Steel  Baeges."  (a.) 
Salvage — Conversion  of  towage  into  salvage — Owners  pro 
hac  vice — Personal  liability  for  salvage. 

Barge-owners  built  at  Chepstow  a  ^lumber  of  barges  for 
her  Majesty^ s  service  under  a  amtract^  tuJiereby  the  full 
price  of  the  barges  was  Twt  to  be  paid  until  after 
delivery  at  Portland^  and  despatched  tliem  on  their 
voyage  to  thai  port  in  charge  of  two  men  on  board  each 
barge  and  in  tow  of  a  steam  tug  Inuring  the  voyage 
four  of  the  barges  broke  adrift  from  the  steam  tug^  aud 
her  master  and  crew  rendered  salvage  services  to  all  th*' 
barges  beyond  what  could  reasonably  be  supposed  to  hart- 
been  included  in  the  towage  contract.  After  some  diffi- 
culty two  of  the  barges  were  towed  by  the  steam  tny 
to  Portland,  and  there  delivered  up  to  the  proper  Ad- 
miralty officials ;  the  remaining  barges  being  placed 
in  safety  by  the  exertions  of  other  salvors.  Subse- 
quently the  ownerSy  mastery  and  crew  of  the  steam  tug 
brought  an  action  of  salvage  against  the  three  barges  so 
salved  by  other  salvorSy  and  by  the  writ  in  such  action 
claimed  to  recover  against  the  barge  builders  for  salvage 
services  rendered  to  the  barges  delivered  up  at  Portlaiid. 
The  vjrit  in  the  action  was  never  served,  but  the 
solicitors  f/r  the  barge  builders  undertook  to  appear 
theretOy  and,  in  jtursuance  of  such  undertaking,  the  barge 
builders  apjyeared  absolutely  as  defendants  in  the  suit, 

Heldy  that  the  defendants  were  liable  to  pay  salvage 
remuneration,  both  in  respect  of  the  salvage  rendered  Ut 
tho  two  barges  delivered  up  at  Portland,  and  also  in 
respect  of  the  services  rendered  by  the  plaintiffs  to  the 
remaining  three  barges. 

Observations  as  to  the  right  of  instituting  actions  of 
salvage  in  personam.* 

This  was  an  action  of  salvage  in  rem  instituted  on 
behalf  of  the  owner,  master,  and  crew  of  the  steam 
tug  IJln'te  Pose  against  three  steel  barges  known  re- 
spectively as  No.  70,  No.  71,  and  No.  72,  which, 
together  with  two  other  steel  barges,  known  respec- 
tively as  No.  68  and  No.  69,  h&d  been  bmlt  by 
Messrs.  Finch  &  Co.,  at  Chepstow,  for  her  Majesty's 
service,  under  a  contract,  whereby  the  price  of  the 
barges  was  to  be  paid  by  instalments,  and  the  final 
instalment  was  onfy  to  be  paid  after  delivery  of  the 
barges  at  Portland  within  twelve  months  of  the  date 
of  ttie  contract. 

The  writ  in  the  action  was  in  the  form  ordered 
by  the  Rules  of  the  Supreme  Court  to  be  used  in 


*  See,  in  cases  of  salvage  within  the  United  King- 
dom, the  Merchant  Shippmg  Act,  1854  (17  &  18  Vict, 
c.  104),  s.  458,  and,  generally,  3  &  4  Vict.^c.  65,  s.  6, 
and  the  Merchant  Shipping  Act,  1854,  s.  476. 

(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister-at- 
Law. 
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admiralty  actions  in  rem,  and  was  directed  to  the 
owners  of  the  steel  barges  Nos.  70,  71,  and  72, 
and  to  Messrs.  Finch  &  Co.,  and  claimed  salvage 
reward  for  salvage  services  rendered  by  the  plain- 
tiffe  to  all  the  above-mentioned  five  steel  barges. 
No  service  of  such  writ  was  ever  made,  but  Messrs. 
Finch  &  Co.'s  solicitors  undertook  to  appear  thereto, 
and  in  pursuance  of  such  undertaking  entered  an 
appearance  on  their  behalf  as  defendants  in  the 
suit. 

May  20,  21. — The  action  was  now  heard  by  the 
President,  assisted  by  two  of  the  Elder  Brethren  of 
the  Trinity  House. 

It  appeared  in  evidence  that  on  or  about  the 
13th  of  January,  1890,  with  the  view  of  deliver- 
ing up  the  barges  at  Portland,  the  plaintiflfe  entered 
into  an  agreement  with  one  David  Guy,  as  agent 
for  the  defendants,  whereby,  in  consideration  for 
the  sum  of  £85,  the  plaintiffs  imdertook  to  tow 
the  above  five  barges  from  Chepstow  to  Portland  by 
their  steam  tug  White  Rose,  with  uge  of  tug*s  hawser, 
subject  to  the  following  condition: — Should  any  or 
all  of  the  said  barges  break  adrift  in  towing  and  be 
lost,  the  plaintiffs  were  to  be  entitled  to  the  said  £85 
nevertheless.  That  in  pursuance  of  the  said  agree- 
ment The  White  Rose  on  the  16th  of  January,  1890,  took 
the  said  five  barges  in  tow  at  Chepstow,  each  bai'ge 
having  on  board  two  men  employed  by  the  defendants, 
and  proceeded  with  them  down  the  Bristol  Channel. 
That  during  the  voyage  The  Wliite,  Rose  and  her  tons 
encountered  bad  whether,  and  four  of  the  barges 
broke  adrift,  whilst  the  master  and  crew  of  The 
White  Rose,  after  rendering  salvage  service  beyond 
the  scope  of  her  towage  contract  to  all  the  barges 
and  certain  of  the  men  on  board  ;  ultimately,  after  a 
passage  of  fourteen  days,  succeeded  in  bringing  two 
of  the  barges,  No.  68  and  No.  69,  in  safety  to  Port- 
land, and  delivering  them  up  to  the  Admiralty;  officials 
there,  and  that  the  remaining  three  barges,  after 
breaking  adrift  from  The  White  Rose,  were  taken  in 
tow  by  another  steam  tug.  The  Dunrobiu,  and  towed 
by  her  into  safety  at  Cardiff.  The  remainder  of  the 
evidence,  so  far  as  material,  appears  from  the  judg- 
ment. 

Barnes,  Q.C.,  and  PyJeey  for  the  plaintiffis.— The 
plaintiffs  rendered  salvage  services  to  all  the  five 
barges  beyond  the  towage  service  for  which  the  de- 
fendants had  agreed  to  pay  £85,  and  can,  therefore, 
properly  claim  to  be  remunerated  as  salvors :  The 
KuycdocJc,  1  Spinks,  265 ;  and  as  the  barges  were,  at 
the  time  of  the  salvage  services,  in  the  possession  of 
the  defendants,  and  at  their  risk,  the  defendants  are, 
for  the  purpose  of  these  proceedings,  to  be  considered 
as  owners  of  the  salved  property,  and  liable  as  such 
owners  to  pay  such  salvage  as  the  court  may  award. 
They  have,  moreover,  appeared  absolutely,  but  even 
without  this  it  is  immatenal  that,  owing  to  two  of  the 
barges  having  got  into  the  possession  of  the  Crown, 
they  cannot  be  arrested.  The  lien  for  salvage  still 
exists,  though  it  cannot  be  enforced  by  a  proceeding 
in  rem, 

BiickniU,  Q.C,  and  Raikes,  for  the  defendants,  contra, 
on  the  point  that  no  salvage  services  had  been  ren- 
dered, cited  The  Neptune,  1  W.  Bob.  297,  and  relied 
on  The  Chieftain,  4  Notes  of  Cases,  459,  and  The 
Rapid,  3  Hagg.  419,  as  authorities  in  favour  of  the 
proposition  that  no  monition  for  salvage  could  have 
issued  against  the  defendants  in  respect  of  the  services 
rendered  by  the  plaintiffs  to  the  wuges  No.  68  and 
No.  69. 

They  also  referred  to  Ex  jxirte  Lamhton,  In  re 
Lindsay,  23  W.  E.  602,  L.  E.  10  Ch.  App.  405. 

Hanxen,   p. — The  first  question   in  this  case  is 


whether  or  not,  as  a  matter  of  fact,  the  services  which 
were  rendered  by  the  tug  were  of  such  a  character,  and 
were  rendered  under  such  circumstances,  as  to  take 
them  out  of  the  towage  contract.    From  the  examma- 
tion   I    have    given    to   the    decisions  in  pomt,  it 
appears  to  me  that  it  is  not  necessar}%  in  order  to 
become  entitled  to  salvage  reward,  that  the  super- 
vening danger  should  be  of  such  a  character  as  to 
actuaUy  put  an  end  to  the  towage  contract.    It  is 
sufficient  if  the  services  rendered  are  beyond  what 
can  be  reasonably  supposed  to  have  been  contem- 
plated by  the  parties  entering  into  such  a  contract 
It  depends  on  the  circumstances  of  each  case  whetlier 
or  not  the  services  are  advanced  in  this  way  to  a 
higher  degree  so  as  to  establish  a  right  to  salvage.   1 
have  very  carefully  considered  this  matter  wiSi  the 
Trinity  Brethren,  and  we  have  come  to  the  condnsion 
that  salvage  services  have  been  rendered  in  this  case. 
The  character  of  the  contract  is,  of  course,  to  be 
looked  at,  and  the  circumstances  to  which  it  related, 
before  we  arrive  at  the  point  from  which  we  have  to 
start  in  estimating  the  value  of  a  higher  class  of  ser- 
vices.    This  was  a  towage  of  a  very  peculiar  character, 
and  those  who  undertook  it  must  have  known  that  it 
would  be  a  difficult  operation  at  that  time  of  the  year, 
to^ving,  as  they  would,  through  a  very  exposed  and 
dangerous  tract  of  the  sea.     Tney  must  be  assumed  to 
have  taken  that  into  consideration  when  they  made 
the  bargain  to  tow  these  barges  from  Chepstow  to 
Portland  for  £85.     They  must  also  have  taken  into 
consideration  that  they  were  liable  to  delays,  although 
they  could  not  have  contemplated  so  long  a  delay  as 
was  necessarily  incurred  in  consequence  of  the  eortrme 
violence  of  the  weather.     No  doubt  the  time  taken  was 
somewhat  longer  than  could  have  been  expected ;  but  I 
do  not  attach  great  importance  to  the  delay.    But 
imdoubtedly    there    did  supervene    some   additional 
operations  to  be  performed  which,  I  think,  cannot  be 
considered  as  within  the  towage  contract.   Then  arises 
the  question  whether  the  tug  was  justified  in  going  to 
Lundy  Island  ?  It  has  been  said  that  that  was  wrong. 
I  am  advised  that  it  was  not  an  improper  thing  to  do. 
There  may  possibly  be  a  difference  of  opinion  as  to 
whether  it  would  have  been  better  to  go  to  some 
other  place ;  but  at  the  utmost  that  can  only  be  put 
as  an  error  of  judgment,  if,  indeed,  it  was  thai   I 
am,  however,  very  strongly  advised  that  it  was  highly 
injudicious  to  put  to  sea  from  the  shelter  of  Lundy. 
After  the  stormy  weather  which  had  prevailed  for  so 
long  a  time,  any  nautical  man  ought  to  have  known 
that,  in  such  circumstances,  to  tow  a  string  of  barges 
was  to  expose  them  to  extreme  danger,  as  the  result 
proved,  for  they  began  to  break  adrift  as  soon  as  they 
got  outside  the  shelter  of  Lundy  Island.   Therefore,  in 
estimating  the  value  of  the  plaintiffs'  services,  I  do  not 
take  into  account  the  return  to  Lundy  Island.    Bui 
one  of  the  barges.  No.  71,  was  fouled  by  a  steamer, 
which  rendered  it  necessary  that  the  tug  should  go  to 
its  assistance  and  extricate  it  from  the  position  of 
danger  it  was  in ;  and  at  the  same  time  barge  No.  72 
was  taken  to  a  position  of  greater  safety.   That,  in  my 
opinion,  was  a  salvage  service,  arising  as  it  did,  from 
necessity,  outside  the  towage  contract.     We  are  also  of 
opinion  that  there  was  life  salvage,  in  taking  the  men 
out  of  the  sea  after  the  boat  had  been  upset  by  the 
tightening  of  the  hawser.     It  seems  to  me  to  he  per- 
fectly dear  that  that  was  an  accident  for  which  no 
blame  is  imputable  to  the  tug.     The  rising  and  falling 
of  the  sea  would  naturally  cause  a  loosening  and 
tautening  of  the  rope,  and  imfortunately  the  boat 
got  across  the  rope  at  a  time  when  it  was  slack.    The 
tug  saved  the  lives  of  t^vo  men,  and  for  that  I  think 
there  should  be  an  award,  if  there  is  property  saved 
to  which  life  salvage  can  attach.    Then  certain  men 
were  taken  off  one  of  the  barges  which  went  adrift. 
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I  think  there  can  be  no  doubt  that,  at  the  time  those 
men  were  taken  off,  everyone  believed  they  were  in 
danger,  and  though  it  was  possible,  and  afterwards 
iras  the  fact,  that  these  men  would  have  been  saved 
by  the  barge  being  picked  up  by  the  steamer  which 
ultimately  salved  her,  yet  I  think  there  was  some 
mlvage  service  rendered  to  those  men.  Having 
regara  to  the  circumstances  which  existed  at  the  time 
it  was  not  certain  that  the  barge  would  be  picked  up, 
Hnd,  therefore,  I  think  that  life  salvage  is  due  in  that 
resjiect.  I  therefore  come  to  the  conclusion  that  a 
sum  is  to  be  awarded  as  salvage  for  the  extraordinary 
(exertions  which  became  necessary  over  and  above 
those  which  were  reasonably  contemplated  as  within 
the  towage  contract. 

But  it  is  argued  that  the  plaintiffii  are  not  entitled 
to  recover,  because,  as  against  barges  No.  G<S  and  No.  69 
they  are  not  asserting  their  right  as  having  a  maritime 
lien,  but  have  merely  asserted  a  claim  ///  itcrsonam. 
The  reason  for  doing  this  is,  because  these  barges  are 
now  in  the  possession  of  the  Grovemment,  for  whom 
they  were  made  by  the  defendants.     Those  remarks 
do  not  apply  to  the  other  three  barges,  as  to  which  a 
lien  was  asserted  before  they  were  given  up  to  the 
Government.     As  to  the  two  that  have  been  given  up 
to  the  Government,  I  think  it  is  perfectly  clear  on  the 
HDthoTities  that  in  certain  cases  an  action  of  salvage 
1 1*  )i*^r8f'nam  lies  against  the  owners  of  a  vessel  which 
has  been  saved,  even  though  the  property  has  been 
transferred  to  others  and  the  lien  lost.     In  this  case, 
however,  the  property  in  these  two  barges  delivered 
up  at  Portland  does  not  appear  to  have  been  in 
the  defendants,  because  it  would,  I  think,  under  the 
contract,  to  which  reference  has  been  made,  be  in  the 
Government.      But  on  this  point  I  am  of  opinion 
that  the  right  to  sue  in  jtersouam  is  not  confined  to 
the  case  of  the  defendant  being  the   actual   legal 
owner    of    the  property  saved.      I   think  it  exists 
in  cases    where  the  defendant   has  an    interest  in 
the  property  saved,  as  the  defendants  had  m  this 
case,  which  interest  has  been  saved  by  the  fact  that 
the  propei-ty  is  brought  into  a  position  of  security. 
The    jurisdiction     which     the     court     exercises    in 
salvage  cases  is  of  a  peculiarly  equit'tble  character. 
The  right  to  salvage  remuneration   is  a   legal  lia- 
hflity  arising  out  of  the  fact  that  property  has  been 
salved  that  the  owner  of  the  property  who  has  had 
the  benefit  of  it  shall  make  a  remuneitition  to  those 
who  have  conferred  the  benefit  upon  him,  notwith- 
standing that  he  has  not  entered  into  any  contract  on 
the  subject.     I  think  that  proposition  equally  applies 
to  the  man  who  has  had  a  benefit  arising  out  of  the 
saving  of  the  property.     In  this  case  the  defendants 
were  under  contract  with  the  Government  to  supply 
them  with  barges  at  a  certain  price.     PajTuent  was 
to  be  made  by  certain  instalments,  of  which  only  one 
remained  unpaid  at  the  time  of  the  serv'ices.     I  think, 
if  Mr.  Barnes'  argument  is  weU  founded — viz.,  that 
those  instalments  were  all  paid  on  condition  that  the 
horges  should  be  delivered  all  within  twelve  months 
of  the  date  of  the  contract — then,  in  case*  of   non- 
dcUverj'  within  the  twelve  months,  the  defendants 
would  have  been  liable  in  damages  for  not  performing 
their  contract,  or  liable  to  make  restitution  of  the 
instalments  which  had  been  paid  them  on  the  faith  of 
conditions  not  fulfilled  by  them.     It  appears  to  me, 
thtTofore,  that  they  had  substantially  an  interest  to 
the  Ml  amount  of  the  value  of  the  barges  at  the  time 
of  the  services,  and  that  the  same  moral  obligation  to 
which  the  law  has  given  force  in  the  case  of  an  owner 
applies  to  those  who  have  such  an  interest  in  the 
property  as  the  defendants  had  in  this  case.     More- 
over, I  do  not  forget  tliat  the  defendants  insured 
theinaelves  to  the  fim  value  of  these  barges.     In  con- 
<5lu«ion,  therefore,  I  award  £200  as  salvage  remimera- 


tion  to  the  plaintifEs,  independently  of  the  amount 
due  to  them  under  their  towage  contract. 

Solicitors  for  the  plaintiffs,  Fielder  rf:  Sinmier. 

Solicitors  for  the  defendants,  Botterell  <{•  Rocfte, 
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From  Q.  B.  Div.  Nov.  14. 

Stevexs  r.  Marston.  ((/.) 

Bill  of  sale — Registration — Covenant  in  huse — '*  Licence 
to  take  pmsessioii  of  jx'rsonal  chattels  as  mcurity  for  a 
debt  " — Power  of  distress  for  recvrery  if  debt  in. 
respect  of  goods  supplied  by  a  landlord  (o  a  tenant — 
Bills  of  Sale  Act,  1878  (41  <t  42  Vid.  r.  31),  s.  4-^ 
Practice-  Motion  for  jud(/ment — Judicatvn  Act,  1890 
(53  <t'  54  Vies,  c,  44),  s.  2. 

Motions  for  Judgments  v^)on  the  verdict  of  a  jury 
must,  by  section  2  of  the  Judicature  Act,  l^^H),  he  made 
to  the  judge  who  tried  the  case,  and  such  motions  vjill 
not,  in  the  future,  ercn  by  consent  of  parties,  he  ht-ard  by 
the  Court  of  Appeal. 

In  an  agreement  for  a  lease  by  a  breo-er,  as  landlord^ 
to  the  teiuint  of  *^  a  tied  house,^'  a  covenant  was  inserted 
to  the  effect  that  the  landlard  ^^shoul'f  hart  the  sa7ne 
rights,  powers,  and  remedies  as  landlurds  ordinarily 
possess  in  case  of  rent  in  arrear,  for  any  amount  due  by 
the  tenant  for  any  liquors  or  other  giH>ds  sold,  or  for 
any  money  advanced,  by  him  fo  the  tenant,  not  exceeding 
in  the  whole  the  sum  of  £200  over  and  ahvw  any 
rent  then  due,  and  should  be  at  liberty  to  sei-c  and  dis- 
train any  furniture,  stock,  or  effects  in  rtsi>ecf  of  any 
such  debt,  and  sell  the  same  as  by  low  landlords  are 
empowered  to  do  for  rent,^^ 

Held,  that  the  covenant,  in  spite  of  there  being  no 
existing  debt  at  the  diitc  upon  which  it  was  made, 
amounted  to  a  bill  of  sale  within  the  meaning  of  section  4 
of  the  Bills  of  Sale  Act,  1878,  as  '*«  liceiwe  to  taJce 
possession  of  personal  chattels  as  security  for  a  dtbf,'*^ 
and  was  void  for  want  of  registration. 

Pulbrook  V.  Ashby  &  Co.,  35  W.  B.  I'i 9,  approved. 

Motion  by  the  defendant  for  a  new  trial  on  the 
ground  of  misdit-ection  by  Denman,  J.,  and  on  the 
ground  of  excessive  damages. 

Motion  by  the  plaintiff  for  judgment. 

The  court  intimated  that  the  latter  motion  could 
only,  since  the  Judicature  Act,  1890  (53  &  54  Vict, 
c.  44),  be  heard  by  consent  of  the  defendant,  and 
that  for  the  f utm-e  such  motions  must  be  heard  by  the 
judge  who  tried  the  case. 

The  action  was  one  for  wrongful  entiy  and  distress 
imder  the  tonus  of  a  document  purporting  to  be  an 
agi-oement,  dated  the  12th  of  May,  LS.S3,  between  the 
plaintiff  as  tenant  and  the  defendant  as  lamllord  for 
tho  tenancy  by  the  former  of  a  hotel. 

The  hotel  was  a  "  tied"  house,  and  bound  to  take 
its  liquor  from  the  defendant.  The  defendant 
agreed  to  let  the  hotel  to  the  plaintiff  at  £60  per 
annum  at  a  tenancy  from  year  to  year  deter- 
minable at  three  months'  notice.  The  plaintiff 
further  agreed  that  tho  defendant  sliould  have  ^  the 
sanae  rights,  powers,  and  remedies  as  landlords 
ordinarily  possess  in  case  of  rent  in  an-eai*  upon  the 
fmniture,  stock,  or  effects  in  and  upon  the  premises 
for  the  recovery  of  any  amount  due  for  any  liquors  or 
other  goods  sold  by  him  to  the  tenant  not  exceeding 

(rt.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
lister-at-Law. 
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in  the  whole  the  sum  of  £200  over  and  above  any  rent 
then  due,  and  should  be  at  liberty  to  seize  and  distrain 
any  fumitiire,  stock,  or  effects  in  respect  of  any 
such  debt  and  sell  the  same  as  by  law  landlords  are 
empowered  to  do  for  rent.'*  This  agreement  was  not 
regstered  as  a  bill  of  sale. 

The  plaintiff  being  in  debt  to  the  defendant  for 
liquor  supplied,  the  defendant  on  the  16th  of  April, 
1889,  distrained  upon  the  premises.  Possession  was 
retained  for  two  days,  but  then  ceased  under  the 
terms  of  an  interim  injunction.  The  plaintiff  brought 
this  action  for  wrongful  entry  and  distress,  and  for 
damages.  The  action  was  tried  before  Denman,  J., 
And  a  jury.  The  judge  directed  the  jury  that  the 
power  to  enter  and  seize  the  ffoods  was  void,  the 
agreement  not  being  registered  as  a  bill  of  sale. 
The  jury  gave  a  verdict  for  the  plaintiff  with  damages, 
£250.  The  judge  left  the  parties  to  move  for  judg- 
ment, which  motion  had  been  set  down  in  the 
Divisional  Court,  but  transferred  to  the  Court  of 
Appeal  under  the  terms  of  the  Judicature  Act,  1890. 

Jelf,  Q.C.,  and  Tindal  Atkinson y  for  the  defendant, 
as  appellant. — This  agreement  was  not  a  bill  of  sale. 
It  was  not  a  security  over  personal  chattels  for  an 
existing  debt.  There  was  no  existing  debt  nor  any 
money  advanced  at  that  time.  It  is  a  mere  moans  of 
recovering  a  future  debt,  not  for  securing  a  present 
debt.  If  that  portion  which  related  to  any  money 
'  advanced  came  within  the  meaning  of  a  bUl  of  sale, 
that  did  not  affect  the  document  so  far  as  it  applied 
to  distress  for  rent.  It  might  be  partially  good  and 
partially  bad.  The  right  of  entry  under  the  agree- 
ment is  distinct  from  any  right  to  seize  the  chattels : 
Bills  of  Sale  Amendment  Act,  1882,  s.  8 ;  Pulbrook  v. 
Ashhy  iSr  Co.,  35  W.  B.  779;  Hughes  v.  Little,  35  W.  E. 
36,  18  Q.  B.  D.  32 ;  In  re  WiUia,  Ex  parte  Keniiedtj, 
36  W.  B.  793,  21  Q.  B.  D.  384.  The  damages  are 
excessive  for  only  two  days'  possession ;  no  damage 
to  business  was  shown  in  evidence.  A  jury's  verdict 
can  be  criticized  just  as  much  as  a  judge's  verdict 
when  an  action  is  tried  before  a  judge  alone.  A  judge 
is  bound  to  give  reasons  for  his  findings,  and  a  jury 
ought  to  be  equally  bound.  If  their  finding  is  an  im- 
reasonable  one  it  ought  to  be  quashed. 

(■rnmj),  Q.C,  and  J,  E.  Bankes,  for  the  plaintiff, 
as  respondent,  were  only  called  upon  to  answer  the 
point  as  to  excessive  damages,  and  they  assented  to 
accept  a  verdict  with  reduced  damages. 

Lord  EsHER,  M.B.— We  find  that  the  lcame<l  judge 
in  the  court  below  did  consider  the  damages  as  given 
by  the  jury  to  be  somewhat  oppressive.  We  should 
.  not  reduce  those  damages  except  by  the  consent  of 
the  plaintiff,  as  respondent.  That  consent  being 
given,  we  are  prepared  to  give  judgment  for  tlie 
plaintiff,  on  his  acceptance  of  a  verdict  for  £125. 

Now  this  was  an  action  by  an  occupier  for  damages 
for  trespass  and  seizure  of  goods.  The  defendant 
justified  both  steps  under  the  terms  of  a  document. 
The  plaintiff  says  that,  apart  from  any  right  of  entry 
upon  the  premises  in  the  defendant  as  landlord,  the 
present  entry  was  solely  for  the  purpose  of  seizing  the 
goods  mentioned  under  the  agreement,  and  that,  so 
far  as  the  agreement  relates  to  the  seiztux;  of  the  goods 
(for  which  purpose  a  right  of  entry  was  necessarily 
implied  under  the  terms  of  the  document,  and  without 
which  its  object  would  otherwise  have  been  nugatory), 
this  document  is  a  bill  of  sale,  and,  not  being  regis- 
tered, is  void.  It  is  admitted  not  to  have  been  regis- 
tered. 

The  simple  question  therefore  remains.  Was  it  a 
bill  of  sale  so  far  as  it  related  to  the  seizure  of  per- 
gonal chattels  ?  The  document  does  not  refer  solely 
to  goods  and  chattels ;  it  is  partly  a  lease  by  the 


defendant  as  landlord  to  the  plaintiff  as  tenant;  but 
there  is  a  covenant  with  regard  to  goods  and  chattels 
quite  separate  and  distinct  from  that  part  of  tiie 
document  which  relates  to  tenancy.  This  covenant  is 
to  the  effect  that  if  money  be  due  for  and  in  ngpeet 
of  the  goods  and  chattels,  either  afterwards  or  at  the 
time  of  the  agreement,  the  defendant  should  have  the 
right  to  enter  and  seize  the  same.  Now  does  that 
covenant,  apart  from  the  rest  of  the  docament, 
amount  to  a  bill  of  sale  or  not  ? 

By  the  Bills  of  Sale  Act,  1878,  s.  4,  a  *'  licence  to 
take  possession  of  personal  chattels  as  security  for  any 
debt "  is  within  the  definition  of  a  bill  of  sale.  The 
only  criterion  is  that  the  debt  must  be  in  respect  of 
the  chattels.  There  could  be  no  power  in  a  vendor 
to  take  possession  of  the  goods  because  the  goods  are 
not  paid  for.  This  document  does  give  to  the  defend- 
ant a  larger  right  than  he  would  have  without  the 
document.  If  so,  then  it  is  a  security  for  his  takmg 
possession  of  the  goods,  and  amounts  to  a  licence  to 
take  possession  of  personal  goods  and  chattels  as  Ms 
security. 

It  has  been  argued  that  this  is  the  real  effect  of  the 
whole  document.  If  so,  the  whole  document  is  a  faiH 
of  sale,  and,  not  being  registered,  is  wholly  void.  But 
this  is  not  a  true  objection.  In  In  re  BurdtU^  Ez 
parte  Bynie,  36  W.  E.  345,  20  Q.  B.  D.  310,  and  in  h 
re  Yatesy  36  W.  R.  563,  38  Ch.  D.  112,  we  have  ex- 
pressly held  that  where  a  document  contains  inde- 
pendent stipulations  in  regard  to  two  different  things, 
one  of  which  is  not  within  the  Bills  of  Sale  Act  at  all 
and  the  other  is  an  independent  covenant  in  the  same 
document  in  regard  to  personal  chattels  within  that 
Act,  that  covenant,  or  part  of  the  document,  is  a  hill 
of  sale,  and  must  be  restored.  But  as  regards 
things  not  within  the  purview  of  the  Act  at  all,  the 
document,  so  far,  is  not  a  bill  of  sale. 

For  these  reasons  we  hold  that  this  covenant  is  s 
bill  of  sale  within  the  meaning  of  section  4  as  '*» 
licence  to  take  possession  of  personal  chattels  as  a 
security  for  a  debt "  so  far  as  it  relates  to  the  goods, 
and  is  so  far  void  for  want  of  registration,  altnoa^ 
it  is  good  as  to  the  other  independent  covenants 
relating  to  the  agreement  for  a  tenancy.  But  as  to 
the  right  of  entry  for  the  sole  purpose  of  taking  the 
goocTs,  that  is  the  necessary  ant^M^ent  of  the  lioenoe 
to  take  possession  of  the  goods,  and  that  enby, 
coming  imdcr  the  bill  of  sale  portion  of  the  docnment, 
was  therefore  wrongful. 

Wo  uphold,  therefore,  the  judgment  of  Denman, 
J.,  both  in  the  case  of  Pulbrook  v.  Ashhy  ik  Co.,  which 
he  felt  bound  in  the  present  case  to  maintain,  and 
also  his  judgment  in  this  case,  so  far  as  the  motion 
for  misoiroction  on  the  point  of  law  is  concerned; 
and  we  hold  that  the  defendant  was  subject  to  this 
right  of  action  on  the  part  of  the  plaintm,  and  we 
enter  judgment  on  that  point  for  the  plaintiff. 

As  regards  the  damages,  the  jury  allowed  £2u(K 
It  is  said  that  these  must  be  held  as  excessive  and  un- 
reasonable. This  court  is,  and  will  be  in  the  fatoit?. 
most  imwilling  to  grant  any  new  trial  at  all,  but  if  it 
were  necessaiy  to  do  so,  and  no  arrangement  by  agree- 
ment of  the  parties  were  made  to  reduce  the  daniaces, 
it  may  be  that  there  must  be  a  new  trial  on  that 
gromid.  We  have  not  decided  that  question 
absolut(dy  here.  We  leave  the  question  open  whether 
under  thci  new  legislation  the  court  may  not  by  its 
own  power  direct  a  reduction  of  damages  where  need- 
ful. We  have  not  decided  that  question  here,  but  have 
only  acted  upon  the  agreement  of  the  parties  that  the 
amount  of  damages  £ould  be  left  for  us  to  assess. 
We  think  that  the  damages  should,  under  that  con- 
sent, bo  reduced  to  £125,  and  that  this  appeal  should 
be  dismissed.  The  plaintiff  is  therefore  justified 
mainly  in  his  action,  he  has  recovered  a  considerable 
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'sum  and  he  is  entitled  to  the  costs  of  his  action, 
though  something  has  been  taken  off  from  the  amomit 
originally  recovered.  The  appeal  hero  was  mainly 
upon  the  question  whether  this  document  was  or  was 
not  a  lull  of  sale  wholly  or  in  part.  Upon  that  the 
appellant  has  substantially  failed,  and  he  must  submit 
to  the  usual  consequences. 

LoPES,  L.J. — ^After  the  exhaustive  judgment  of  the 
Master  of  the  Rolls  it  is  sufficient  for  me  to  say  that  I 
hold  that  the  portion  of  the  document  in  question 
which  related  to  the  seizure  of  the  eoods  as  a  security 
must  be  inoperative,  as  coming  clearly  within  the 
'definition  of  the  Bills  of  Sale  Act,  1878,  s.  4,  and  the 
appeal  on  that  point  justifiably  fails.  The  covenant 
relating  to  the  goods  not  only  comes  within  the  words 
of  the  Act,  but  within  the  authorities  cited, 
and  within  the  very  mischief  which  the  Act  was 
intended  to  counteract.  The  document  is  bad  as  to 
that  part  and  good  as  to  the  rest.  As  to  the  damages, 
the  judge  who  tried  the  case  thought  them  excessive, 
hut  I  am  bound  to  say  they  would  not  have  otherwise 
seemed  to  me  to  be  so.  However,  as  the  plaintiff  agrees 
to  their  reduction  we  can  by  that  means  avoid  sending 
the^case  down  for  a  new  tnal  on  that  point,  even  if 
we  had  thought  it  necessary  to  do  so. 

Kay,  L.  J. — ^The  first  question,  and  the  only  one  of 
importance,  is  whether  this  document,  or  any  portion  of 
it,  IS  within  the  meaning  of  a  bill  of  sale  ?  Tbe  matter 
arises  out  of  a  lease  for  the  tenancy  of  a  public-house. 
There  are  the  ordinary  covenants  as  to  the  considera- 
tion, &c.,  but  there  is  also  a  separate  provision  in 
respect  of  any  debt  arising  from  the  trading  contem- 
plated between  the  defendant  as  a  brewer  and  the 
plahitiff  as  his  tenant.  The  brewer  is  to  have  an  ex- 
press right  of  entry  upon  the  premises  for  the  pur- 
pose of  seizing  the  goods  just  as  in  the  case  of  an 
entry  for  disti'ess  for  rent.  The  covenant  is  to  the 
effect  that  the  tenant  further  covenanted  with  the 
landlord  that  he  should  have  *^  the  same  rights  and 
remedies,  as  landlords  ordinarily  possess  in  cases  of 
rent  in  arrear,  upon  the  furniture,  stock,  and  effects 
of  the  tenant  for  the  recovery  of  any  amount  due  for 
any  liquor  or  other  eoods  sold  by  him  to  the  tenant,*' 
&c.,  and  **  should  be  at  liberty  to  seize  and  distrain 
any  fomiturc,  &c.,  in  respect  of  any  such  debt.*'  Was 
this  power  collateral  to  the  tenancy  ?  Suppose  it 
stood  alone  to  secure  any  debt  or  loan  advanced, 
would  it  be  a  bill  of  sale  ?  A  bill  of  sale  is  said, 
among  other  things,  to  be  a  licence  to  take  possession 
of  personal  chattels  as  security  for  a  debt.  Clearly, 
then,  sadi  a  covenant  standing  by  itself  in  a  document 
would  be  one. 

It  is  said  that  there  was  no  debt  at  the  time  of  the 
docmnent  being  drawn  up,  but  only  a  possible  future 
debt.  But  the  Act  does  not  say  anything  about  the 
debt  being  only  a  present  existing  debt.  What  is  a 
seciirity  deposited  at  a  bankers  for  the  purpose  of  re- 
covering an  over-draft  of  the  balance  but  a  security 
for  a  possible  future  debt  ?  Or  a  deposit  of  a  security 
on  an  agreement  to  buy  an  estate  Y  There  is  no  debt 
till  the  conveyance  of  the  estate  has  been  executed. 
Suppose  in  either  of  tiiese  cases  a  security  over 
penonal  chattels  is  given,  is  it  to  be  said  that,  be- 
cause the  debt  is  only  in  contemplation,  such  security 
is  not  within  the  Bills  of  Sale  Acty  If  so,  there 
would  be  an  easy  method  of  evading  the  Act. 

It  is  said,  again,  that  this  seizure  is  a  distress  for 
rent.  But  another  section  in  the  Act  of  1878 — 
namely,  section  6 — ^would  probably  then  come  into 
play  and  would  comprise  the  document  within  its 
terms.  This  agreement  was  doubtless,  however, 
artfally  drawn  to  avoid  coming  within  section  G  as 
"  an  mstrumcnt  whereby  a  power  of  distress  is  given 
hy  way  of  security  for  any  present  or  future  debt." 


But  it  is  dearly  within  section  4,  and  this  seizure  was 
not  for  rent  nor  for  anything  in  the  nature  of  rent. 
This  covenant  is  a  separate  one,  and  has  nothing  to 
do  with  the  actual  lease  of  the  premises.  Finally,  it 
was  argued  that  it  was  only  the  licence  to  take 
possession  which  came  within  the  purview  of  a  bUl 
of  sale,  and  that  this  did  not  include  the  right  of 
entry,  upon  which  the  plaintiff  reaUy  based  his  action. 
The  argument  is  too  ingenious  to  be  sound.  The  entry 
was  only  made  for  the  purpose  of  taking  possession 
of  the  security.  If  the  hcence  to  take  possession 
comes  within  the  meaning  of  a  bill  of  sale,  as  we  hold 
it  undoubtedly  does,  then  the  entry  for  that  purpose 
is  void,  and  was  as  wrongful  as  the  seizure. 

As  to  the  argument  on  the  other  side,  that  if  there 
is  a  blot  in  the  document  the  whole  agreement  is  void, 
I  do  not  think  it  tenable.  Possession  of  the  premises, 
rent,  or  conditions  of  tenure  are  all  terms  of  the 
written  contract ;  the  contract  as  to  the  tenancy  could 
not  be  ascertained  without  the  document.  Is  it  to  be 
said  that,  because  a  covenant  in  a  clause  having 
nothing  to  do  with  the  tenancy  or  the  rent  is  not 
maintainable,  the  whole  document  is  void?  That 
would  be  a  most  extravagant  contention.  It  has  been 
refuted  in  the  well-known  cases  cited.  In  a  mort- 
gage to  secure  a  debt  when  one  part  of  the  security  is 
reid  estate,  and  the  other,  personal  chattels,  the  latter 
part  has  been  held  void  and  the  former  ffood.  We 
are  only  following  those  decisions  in  holding  here 
that  this  document  is  bad  as  to  the  independent 
covenant  providing  for  the  seizure  of  the  goods,  which 
has  nothing  to  do  with  the  lease  of  the  premises, 
while  the  part  of  the  agreement  relating  to  that  is 
good. 

Appeal  dismissed. 

Solicitors    for    the    appellant,    Prior,    Church,    <& 
Adams. 
Solicitor  for  the  respond^it,  'Tfwnvis  Youwj. 


From  Q.  B.  Div. 


Oct.  31. 
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BUDGETT  &  Co.   V,  BlXNINGTOX  &  CO.   (a.) 
Shippiiuj — Bill  of  lading — Charter-party — Demurrage 
— Fixed  nuniber  of  lay  days — Htrike  camituj  delay — 
Liability  of  charterer, 

A  cargo  of  grain  in  hulk  ivas  shipped  under  a  hill  of 
lading  which  incorporated  the  conditions  of  a  charter- 
party.  By  the  charter-party  a  fixed  number  of  days 
were  allowed  for  vnloadi)ig  the  cargo,  demurrage  to  be 
jxiyable  over  and  above  the  lay  days.  Neither  the  bill  of 
lading  nor  the  charter-party  contained  any  rpference  to 
strikes.  According  to  the  custom  of  the  pttrt  where  the 
ship  was  ordered  to  discharge,  in  the  case  of  grain 
cargoes  in  bulk,  the  unloading  vas  effected  by  the  ship- 
oivner  and  consignee  Jointly,  The  shipowner  and  the 
comignee  each  contracted  vnth  a  separate  firm  of  master 
stevedores  to  do  their  respective  parts  of  the  work. 
During  the  lay  days  the  dock  labourers  employed  by  the 
muster  stevedores  struck  work  and  remained  out  on  strike 
until  after  the  expiration  of  the  lay  days,  during  which 
time  the  unloading  ceased,  and  no  work  could  be  done. 
In  a  claim  by  the  shijtowner  for  demurrage. 

Held  {affirming  the  Judgment  of  the  Queen's  Bench 
Division,  ante,  p,  13,  25  Q.  B,  />.  320),  that,  as  the 
delay  in  unloading  toas  not  causetl  by  the  default  of  the 
shipowner,  or  of  those  for  who-m  he  was  resi)onsible, 
demurrage  was  jxtyable  in  respect  of  the  time  occupied  in 
unloading  beyond  the  fixed  number  of  lay  days, 

(a.)  Ropoi-ted  by  W.  F.  Barry,  Esq.,  Barristcr-at- 
Law. 
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Appeal  by  the  plaintifFs  from  the  judgment  of  the 
Queen's  Bench  Division  (Denman,  Charles,  and 
Yaughan  Williams,  J.J.)  ordering  judgment  to  be 
entered  for  the  defendants  (reported  ante,  p.  13,  25 
Q.  B.  D.  320). 

The  action  was  brought  by  indorsees  of  a  bill  of 
lading  for  a  cargo  of  barley  in  bulk,  shipped  on 
board  the  defend^ts'  steamship,  to  recover  a  sum  of 
money  paid  by  them  under  protest  in  respect  of  a 
claim  by  the  defendants  for  demurrage. 

The  facts  are  fully  set  out  in  the  report  in  the 
coiui;  below,  and  are  also  shortly  stated  in  the  above 
head-note. 

Oct.  28,  SO.— Cohen,  Q,C.,  and  Pyke  {E.  U.  Bulhn 
with  them),  for  the  plaintiffs. 

BucknilU  Q-C,,  and  J.  V.  Amtin,  for  the  defend- 
ants. 

The  arguments  were  the  same  as  in  the  court 
below.  The  following  additional  authorities  were 
cited:  FumeU  v.  Thomas,  5  Bing.  188;  Hansen  v. 
Donaldson,  1  Court  of  Sess.  Cas.,  4th  series,  1066; 
Smith's  Mercantile  Law,  5th  ed.,  294  (cited  with 
approval  in  Erichsen  v.  Barkworth,  7  W.  E.,  at  p.  97, 
3  H.  &  N.,  at  p.  894);  1  Maude  and  Pollock,  4th 
ed.,  410. 

Car.  adv.  vnJt, 

Oct.  31. — Lord  Esher,  M.R. — This  is  an  action 
brought  by  shipowners  for  demurrage,  and  is  based 
upon  a  stipulation  in  the  bill  of  lading.  The  bill  of 
lading  contains  many  stipulations,  and  several  of 
them  are  independent  stipulations.  By  this  contract 
the  freighter  agreed  to  pay  demurrage  under  certain 
circumstances.  The  contract  to  pay  demurrage  is  in 
the  ordinary  form,  which  has  received  judicial  con- 
struction on  several  occasions.  It  has  been  held  over 
and  over  again  that  where  the  lay  days  are  fixed,  the 
demiurage  contract  is  a  contract  by  the  freighter  to 
pay  demurrage  at  a  certain  rate  if  the  ship  is  detained 
beyond  the  specified  lay  days.  That  is  to  say,  that 
the  freighter  will  pay  for  the  ship  not  being  handed 
back  to  the  shipowner  for  use  at  the  expiration  of  the 
lay  days.  That  contract  has  been  stated  to  be  an 
absolute  and  independent  contract.  By  the  word 
**  absolute"  the  judges  meant  to  distinguish  it  from  a 
conditional  contract.  The  contract  was,  therefore,  an 
xmconditional  one,  there  being  only  one  circumstance 
which  must  exist  before  the  freighter's  obligation  to 
pay  demurrage  aiises — namely,  the  commencement 
and  running  out  of  the  lay  days ;  and  if,  at  the  end 
of  that  time,  the  ship  is  not  handed  back  to  the  ship- 
owner, the  freighter  must  pay  demurrage.  The 
courts  have  applied  the  same  principles  of  construc- 
tion to  this  contract  as  they  would  to  any  other  con- 
tract. If  a  person  agrees  to  pay  a  sum  of  money 
upon  the  happening  of  an  event,  he  must  pay  upon 
that  event  happening.  The  shipowner  proves  his  case 
upon  showing  that  the  lay  days  have  expired  and  the 
ship  has  been  detained  beyond  them.  It  lies  upon 
the  freighter  to  show  some  i*eason  why  he  is  excused 
from  pajdng.  There  is  a  case  where,  there  having 
been  a  breach,  the  freighter  is  excused.  It  amounts 
to  the  old  plea  of  confession  and  avoidance.  The 
burden  of  pi*oof  lies  upon  the  freighter.  The  excuse 
for  the  breach  in  the  case  of  this  or  any  other 
contract,    whether    maritime    or    not,    is    that    the 

Slaintiff,  by  some  fault  of  his,  has  prevented  the 
efendant  from  performing  his  part  of  the  conti-act. 
The  stipulation  in  the  present  contract  is  that  the 
ship  shall  be  unloaded  at  the  expiration  of  a  certain 
number  of  days.  If  the  shipowner  prevents  the 
cargo  being  taken  out  of  the  ship,  the  freighter  is 
excused*     This  is  a  rule  of  the  common  law  as  well  as 


of  equity,  and  is  founded  on  natural  justice,  that  a 
man  cannot  be  sued  for  not  performing  a  contract 
which  the  party  suing  has  prevented  him  from  per- 
forming. 

It  is  said  that  that  excuse  arises  in  the  present  case, 
inasmuch  as  the   unloading  of  the    cargo  was  the 
joint  act  of  the  shipowner  and  the  freighter,  and  the 
shipowner  has  not  performed  his  part,  and  that,  there- 
fore, the  shipowner  has  prevented  the  ship  from  being 
imloaded  in  the  specified  time.     Now  it  is  true  to  say 
that  ordinarily  the  delivery  of  the  cargo,  xpile®  the 
contract  otherwise  provides,  is  the  joint  act  of  the 
shipowner  and  the  freighter.     In  the  absence  of  any 
stipulation  to  the  contrary,  the  law  assigns  certain 
parts  of  the  delivery  to  each  party.    The  shipowner 
takes  the  cargo  to  uie  rail  of  the  ship,  and  the  con- 
signee takes  it  at  the  rail.     In  the  present  contract 
the  share  devolving  upon  each  party  nas  been  altered 
by  the  custom  of  the  port,  ana  has  therefore  become 
part  of  the  contract.     The  freighter  had  undertaken 
to  do  something  which  is  usually  done  by  the  ship- 
owner.    The  cargo  was  a  cargo  of  barley  in  bulk,  and 
in  order  to  have  the  barley  delivered  properly,  by  the 
custom  of  the  port  the  freighter  had  to  supply  sacks 
in  which  his  men  put  the  barley,  and  then  the  ship- 
owner took  the  sacks  of  barley  to  the  rail  of  the  ship 
and  delivered  them  to  the  freighter.     It  was  con- 
tended that  the  shipowner  failed  to  perform  his  part 
of  the  unloading  owing  to  a  default  on  his  part  or  on 
the  part  of  someone  for  whom  he  was  re^nsible. 
The  words  "  those  for  whom  he  is  responsible  "  refer 
at  any  rate  to  persons  representing  the  shipowner  in 
his  absence,  and  include  the  master  of  the  ship,  for 
whose  wrongful  act  the  shipowner  would  be  respon- 
sible.    How  much  further  those  words  go  I  am  not 
prepared  to  say.     It  is  not  necessary  to  say  whetilier 
they  would  include  the  case  of  the  crew  refusing  to 
work.     This,  however,  seems  to  me  to  be  clear,  that  if 
the  delivery  is  prevented  by  persons  who  are  not  theship- 
owners'  servants,  or  by  circumstances  over  which  he  has 
no  control,  that  is  the  same  as  if  some  physical  e^ent 
or  accident  over  which  he  has  no  control  prevents  the- 
deliveiy.     Now  it  is  clear  that  if  some  physical  event 
or  accident  beyond  his  control  prevents  the  delivery, 
the  shipowner  is  not  reponsible.     If,  for  instance,  the 
lower  cargo-owner  is  prevented  by  some  event  beyond 
the  control  of  the   shipowner  from   taking  out  his 
cargo  in  time,  the  delay  is  not  caused  by  the  default 
of  the  shipowner,  and  the  lower  cargo-owner  is  not 
excused.     If,  therefore,  the  delay  is  caused  by  persons 
over  whom  the  shipowner  has  no  control,  the  ship- 
owner is   not  in  aefault,  and  the  freighter  is  not 
excused  for  the  breach  of  contract  which  has  occurred. 
The  above  views  have  been  expressed  in  every  case 
arising  upon  the  demurrage   clause.      Those  views 
have  been  expressed  in  cases  where  no  fixed  time  ha» 
been  specified  for  imloading,  and  where,  therefore,  a 
reasonable  time  is  to  be  allowed.     Where  a  reason- 
able time  is  to  be  allowed,  many  circumstances  have 
to  be  taken  into  consideration  which  oould  not  Be 
when  the  days  are  fixed.     Circumstances  such  as  the- 
superincumbent  cargo,  the  weather,  the  conduct  of 
the  parties,   would  have  to  be  considered,  and  no 
definite  rule  can  be  laid  down  in  such  a  case.    Bat 
when  dealing  with  cases  of  tliat  description  judges 
have  always  distinguished  them  from  cases  where  the 
time  is  fixed.     I  have  merely  stated  the  proposition 
laid  down  by  Lord  Ellenborough,  Lord  Tenderden, 
and  other  judges. 

That  reduces  the  question  to  this,  was  the  unloading 
prevented  by  any  default  on  the  part  of  the  shipowner 
or  of  those  for  whom  he  was  responsible  ?  A  good 
working  test  has  been  stated  by  Lopes,  L.J.,  in  the 
course  of  the  argument.  Was  the  act  one  which 
could  not  have  been  foreseen,  and  which  was  done  by 
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persons  over  whose  acts  the  shipowner  had  no  control 
whatever !"  Here  the  master  stevedores  employed  the 
men  to  unload  the  ship.  The  shipowner  employed 
the  master  stevedore.  The  shipowner  had  entered 
into  a  contract  with  the  master  stevedore ;  he  could 
not  control  him  or  interfere  with  him ;  the  master 
stevedore  was  not  his  servant.  The  men  employed  by 
the  master  stevedore  are  not  the  servants  of  the  ship- 
owner. It  was  the  act  of  those  men,  their  breach  of 
oontract  of  service  with  the  master  stevedore,  which 
prevented  the  discharge  within  the  stipulated  time, 
ror  that  wrongful  act  the  shipowner  was  in  no  way 
responsible,  fiiere  was,  therefore,  no  default  on  the 
part  of  the  shipowner,  and  the  freighter  was  not 
reUeved  from  his  contract  to  pay  demmrage.  The 
appeal  must,  therefore,  be  dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  The 
question  in  this  case  may  be  put  thus :-  -Does  the  risk 
of  a  strike  fall  on  the  shipowner  or  the  merchant  'r 
^ere  is  nothing  specified  in  the  contiuct  about  a 
strike.  The  contract  boimd  the  merchant  to  discharge 
the  cargo  within  a  specified  number  of  days.  By  the 
stipulation  in  the  contract  the  merchant  undertook  the 
lidt  of  unloading  within  a  certain  number  of  days. 
The  terms  of  that  stipulation  were  unconditional.  It 
was  an  absolute  contract.  Then  comes  the  question 
whether  there  is  any  implied  condition  in  the  conti*act. 
It  was  said  that  the  shipowner  must  be  ready  and 
willing  to  perform  his  part  of  the  discharge,  and  if  he 
was  not,  then  the  mercnant  was  excused  from  paying 
demurrage.  The  authorities  seem  to  me  to  show 
clearly  that  that  contention  is  not  well  foimdcd. 
The  proposition  is  far  too  wide.  If  it  wei*e  a 
true  proposition  the  decision  in  Thivss  v.  Byrrs^ 
24  W.  R.  611,  1  a  B.  D.  244,  would  be  wrong.  I 
conceive  that  there  is  an  implied  condition  in  the  con- 
tract under  which  the  merchant  would  be  exonerated 
from  paying  demurrage  —namely,  that  the  shipowner  or 
those  for  \^om  he  is  responsible  do  not  prevent  the 
merchant  from  unloading.  If  the  plaintiffs  could 
show  that  such  a  state  of  things  existed  in  the  present 
awe,  thev  would  be  right.  The  plaintiffs  must  go 
the  leneth  of  contending  that  the  shipowner  is  re- 
sponsiUe  for  the  strike  of  the  dock  labourers.  That  is 
iwt  so.  The  dock  labourers  are  not  the  shipowner's 
serrants.  I  cannot  say  that  the  shipowner  is  precluded 
from  claiming  demurrage  by  reason  of  the  strike  of 
dock  laboiu*er8,  who  are  not  lus  servants.  The  general 
principles  which  are  applicable  to  the  construction  of 
an  contracts  are  equally  applicable  to  the  construction 
of  maritime  contracts.  I  agree  that  this  appeal  must 
he  dismissed. 

Lopes,  L.J. — This  action  is  by  merchants  against 
shipowners  to  recover  back  demurrage  paid  by  the 
pbontifb  under  protest.  The  facts  have  been  stated. 
1  will  not  restate  them,  but  I  wish  shortly  to  express 
my  opinion  upon  the  case,  which  is  an  important  one. 
Three  questions  arise.  First,  what  is  the  conti-act  't 
Secondly,  has  there  been  a  breach  of  it  ?  Thirdly,  is 
that  breach  excused  't 

The  contract  is  an  independent  and  absolute  con- 
Inct,  and  not  a  conditional  contract.  It  is  a  contract 
creating  an  absolute  obligation  in  the  merchant  to 
have  the  goods  uzdoaded  within  a  specified  time, 
^tatever  the  circumstances  may  be,  unless  the  ship- 
owner or  those  for  whom  he  is  responsible  aie  in 
&iilt  Thei-e  is  an  essential  difference  between  cases 
^here  a  specific  time  is  allowed  for  loading  and  un- 
loading and  cases  where  the  lay  da^  are  not  spedfied. 
In  the  former  cases  the  time  is  linuted  without  ref er- 
CK%  to  subsequent  events ;  in  the  latter  the  question 
J^ether  the  merchant  has  been  duly  diligent  must  be 
wnnined  by  reference  to  the  conditions  under  which 
he  has  actually  worked. 


There  is,  then,  as  I  have  said,  an  absolute  contract 
on  the  part  of  the  merchant  to  have  the  carso 
imloaded  within  a  specified  time.  In  such  a  case  the 
merchant  takes  the  risk.  The  contract  is,  to  use  the 
words  of  Brett,  L.J.,  in  Porieus  v.  Watiiey,  27  W.  E. 
32,  3  Q,  B.  D.  543,  that  if  the  ship  is  not  able  to 
discharge  the  whole  of  her  cargo  within  the  given 
number  of  days  after  she  is  at  the  usual  place  of 
discharge,  he  will  pay  for  the  delay,  however  the 
delay  may  be  caused,  imless  it  be  by  default  of  the 
shipowner. 

If  such  is  the  contract,  it  is  clear  that  the  plaintiffs 
have  broken  it.  But  it  is  said  the  breach  is  excused, 
because  it  is  attributable  to  the  default  of  the  ship. 
If  that  could  be  made  out  it  would  establish  the 
plaintiffs'  case. 

The  master  at  the  port  of  Bristol  employed  a  master 
stevedore;  that  master  stevedore  employed  dock 
labourers.  It  is  not  suggested  that  the  master  was 
wanting  in  care  and  caution  in  selecting  those  whom 
he  employed.  The  dock  labourers,  however,  struck  as 
others,  also  dock  labourers,  employed  by  the  plaintiffs. 
It  is  said  the  ship  was  responsible  for  the  conduct  of 
these  dock  labourers.  I  cannot  come  to  this  con- 
clusion. I  can  find  no  default  in  the  ship  The  strike 
was  an  unforeseen  occurrence,  over  which  the  ship  had 
no  control.  It  was  an  event  which  the  master  had  no 
reason  to  anticipate,  an  event  which  no  reasonable 
care  and  caution  on  his  part  could  have  prevented. 
It  was,  to  use  the  expression  which  I  used  during  the 
argument,  and  which  is  approved  by  Lord  Esher, 
M.R.,  in  his  judgment,  an  miforeseen  occun*ence,  and 
nobody's  fault,  and  was  in  my  opinion  one  of  those  risks 
which  the  merchant  contracted  to  bear ;  just  as  much  as 
in  Randall  v.  Lynch y  2  Camp.  352,  it  was  held  he  should 
bear  the  risk  of  delay  arising  from  the  crowded  state 
of  the  place  at  which  the  ship  was  to  load  or  dis- 
charge ;  or  the  risk  of  the  frost,  as  in  Barrett  v. 
Dattony  4  Camp.  333;  or  the  risk  of  bad  weather 
preventing  access  to  the  ship,  as  in  Thiess  v.  By  ere  ; 
or  the  consequence  of  the  acts  of  the  Government  of 
the  place  prolubiting  export  or  preventing  communi- 
cation witn  the  ship,  as  in  Barker  v.  Hodgson ^  3  M. 
&  S.  267. 

I  can  find  no  fault  in  the  shipowner  or  in  those  for 
whom  he  is  responsible  which  can  excuse  the  breach 
of  contract  by  the  plaintiffs. 

The  appeal,  therefore,  fails. 

Ajqteal  dismissed. 

Solicitors  for  the  plaintiffs.  Whites  <t'  Co.,  for  Henry 
BriUan  A  Co.,  Bristol. 

Solicitors  for  the  defendants,  IF".  A,  Cmmp  <k  Sons. 


From  Q.  B.  Div.  Aug.  7,  1890. 

"The  Accomac."  (a.) 

Shippiny — Charter-party — Exception  of  neyligence  in  the 
navigation  of  the  ship  in  the  ordinary  course  of  the 
voyage. 

By  an  exception  in  a  charter -party  shipowners  were 
exempted  from  liability  for  d  tmaye  to  the  cargo  resulting 
from  '*any  act,  negligence,  or  default  fvhatsoever  of 
pilots,  master,  or  crew  in  the  luivigation  of  tlic  ship  and 
in  the  ordinary  course  of  the  voyaged  After  the  arrival 
of  the  vessel  at  the  port  of  discharge,  the  cargo,  while 
still  undischarged,  tvas  injured  in  consequence  of  the 
negligence  of  the  chief  engineer  of  the  ship. 

Held,  that  this  teas  not  within  the  exception,  as  it  had 

(«.)  Reported  by  A,  P.  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 
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Court  of  Appeal.    "  The  Accomac.'* — Frames  v.  Bultfonteix  Mi>'en'o  Ck).  (Lim.)  High  Coubt. 


twt  occurred  "  iVi  tJie  navigation  of  the  ship"  and  that 
the  defendants  were  liable. 

Appeal  from  the  decision  of  Butt,  J. 

The  plaintiffs  chartered  the  defendants'  vessel,  The 
Accomac,  to  carry  a  cargo  of  rice  from  Bangoon  to 
London.  The  charter-party  contained  an  exception 
from  liability  for  ''any  act,  negligence,  or  default 
whatsoever  of  pilots,  master,  or  crew  in  the  naviga- 
tion of  the  ship  and  in  the  ordinary  course  of  the 
voyage." 

The  Accomac  on  her  arrival  went  into  the  Victoria 
Dock  to  discharge  her  cargo,  and  while  there  one  of 
her  bilge  piunps,  which  had  proved  defective  on  the 
voyage,  was  removed  by  some  workmen  employed  by 
her  owners  for  this  purpose.  In  order  to  take  out  the 
pump  it  was  necessary  to  remove  a  cock  which  closed 
one  of  the  pipes  connected  with  the  ballast  tanks. 
The  cock  had  not  been  replaced  when  the  chief  engi- 
neer of  The  Accomac  opened  the  sea  cock  in  order  to  fill 
the  ballast  tanks  and  forgot  to  close  it.  The  result  was 
that  when  the  ballast  tanks  were  filled  the  water  rose 
to  the  level  of  the  pipe  from  which  the  cock  had  been 
removed,  andpassing  through  it,  injured  the  cargo. 

The  plaintiffs  claimed  damages  for  the  injury'. 

Butt,  J.,  gave  judgment  for  them,  holding  tiiat  the 
injury  was  caused  by  the  joint  negligence  of  the 
workman  and  the  chief  engineer. 

The  defendants  appealed. 

Barnes^  Q.C.y  and  Joseph  WaltoHy  for  the  appel- 
lants.— The  exception  in  the  charter-party  discharges 
the  defendants  from  liability.  The  cargo  was  not 
discharged,  and  therefore  the  voyage  was  not  com- 
pleted. 

They  cited  Bruce  v.  Nicolopulo,  3  W.  R.  483.  11  Ex. 
129 ;  Barker  v.  McAndrew.  13  W.  R.  779,  34  L.  J. 
C.  P.  191 ;  Laurie  v.  Dovglas,  15  M.  &  W.  746. 

Firdayy  Q,C,t  emd  HollamSy  for  the  respondents. — 
The  exception  has  no  application.  The  damage  did 
not  occur  in  the  navigation  of  the  ship,  or  in  the 
ordinary  course  of  the  voyage. 

Lord  Esher,  M.R.— I  have  no  doubt  that  in  this 
case  the  charter-party  voyage  was  not  over  when  this 
occurrence  took  place.  But  the  question  which  we 
have  to  decide  is,  what  is  the  meaning  of  the  exception 
in  the  charter-party,  and  whether  what  has  happened 
brings  this  case  within  it  'f  The  exception  is  not  an 
exception  of  any  act,  neglect,  or  default  of  the 
master  or  crew  during  the  voyage.  Even  if  that 
were  so,  still  the  act,  neglect,  or  default  must  be  the 
act  or  default  in  a  certain  particular  duiing  the 
voyage — namely,  **in  the  navigation  of  the  ship." 
Therefore,  the  question  is,  Was  the  neglect  which  has 
occurred  neglect  in  the  navigation  of  the  ship?  I 
think  the  chief  engineer  was  negligent,  though  I 
think  that  others  also  were  negligent.  But,  in  my 
opinion,  the  neglect  of  the  chief  engineer  was  not 
neglect  **  in  the  navigation  of  the  ship,"  for  neglect 
is  not  "in  the  navigation  of  the  ship"  unless  it  is 
neglect  in  absolutely  navigating  the  ship.  Now,  in 
this  case,  was  the  vessel  being  navigated  when  the 
neglect  occurred  ?  She  was  not,  it  is  true,  at  the  end 
of  the  charter-party  voyage,  but  she  was  not  sailing. 
She  was  finally  and  intentionally  moored  in  dock*  and 
not  intending  to  sail  till  after  the  cargo  was  dis- 
chai^ed.  It  is  quite  true  that  if  she  had  broken 
away  from  her  moorings  she  might  have  needed 
navigating  again ;  but  at  the  time  of  this  occurrence 
she  was  hard  and  fast  at  her  berth  in  the  docks,  and 
was  to  rexnain  there  until  after  her  cargo  had  been 
taken  out  of  her.  Therefore,  I  do  not  think  that  the 
neglect  here  was  neglect  in  the  navigation  of  the 
vessel  within  the  meaning  of  the  exception.  In  my 
opinion   Laurie  v.  Douglas  does  not  apply  to  this  case. 


but  it  is  impossible  to  say  whether  I  can  agree  with, 
that  decision  at  all  without  knowing  the  reasons  on 
which  it  was  based. 

I  think  the  test  suggested  by  Butt,  J.,  is  absolutely 
conclusive  of  the  case.  Here  two  n^ligences  pro- 
duced the  damage — ^namdy,  the  neglig^ce  of  the 
engineer  and  that  of  the  workmen  who  had  discon- 
nected the  pump.  But  it  is  impossible  to  say  that 
these  worlnnen,  who  were  the  servants  of  indepen- 
dent contractors,  were  assisting  to  navigate  the  mp^ 
and  therefore  it  is  plain  that  the  neglect  of  the  chief 
en^eer  was  not  neglect  in  the  navigation  of  the 
ship.  For  these  reasons  I  am  of  opinion  that  this 
case  does  not  fall  within  the  terms  of  the  exertion 
in  the  charter-party  now  before  us,  and  that  this 
appeal  must  be  dismissed. 

Lindley,  L.  J. — I  am  of  the  same  opinion.  I  do 
not  think  that  anyone  could,  without  toituiing 
words  out  of  their  ordinary  meaning,  come  to  the  con- 
clusion that  the  negligence  relied  upon  was  negligence 
**  in  the  navigation  "  of  the  ship.  We  have  bem  in- 
vited to  come  to  a  contrary  conclusion  upon  the 
authority  of  Laurie  v.  Douglas.  I  certainly  do  not 
mean  to  say  that  that  case  was  wrongly  decided;  it 
may  be  that  the  fact  that  the  vessel  had  broken  away 
from  her  moorings  may  disting^sh  it  from  this  cue, 
but  if  that  decision  leads  to  any  different  ooncluaioo. 
&om  that  at  which  we  have  arrived  in  this  case,  I  can 
only  say  that  I  do  not  agree  with  it. 

BOWEX,  L.J. — I  am  of  the  same  opinion.  Assum- 
ing that  the  damage  was  caused  by  the  neglig^ioe  of 
the  chief  engineer  alone,  and  not  by  his  act  jointly 
with  that  of  the  workmen  of  the  independent  con- 
tractors, was.  that  act  of  the  chief  engineer  done 
during  the  voyage  ?  It  may  have  been  done  duiing 
the  cSarter-party  voyage.  That,  however,  is  not 
enough.  The  question  still  remains.  Was  it  done  "  in 
the  navigation  "  of  the  ship  ?  It  seems  to  me  plain 
that  it  was  not.  When  the  act  was  done  the  naviga- 
tion was  over,  according  to  the  ordinary  and  accepted 
meaning  of  the  term. 

I  therefore  agree  with  what  has  been  already  said, 
and  think  that  the  appeal  must  be  dismissed. 

Ajypeal  dismissed. 

Solicitors     for    the    plaintiflfe,     Hollams,    S(fUj   £ 
Coward, 
Solicitors  for  the  defendants,    W,   A.    Crumji  & 

Son, 


Dec.  4. 


Wii>  <!touit  Of  :9U0t(CC. 

Chan.  Biv.  \ 

Chitty,  J.  J 

Frames  v.  Bultfonteix  Mixiifo  Co.  (Limited),  [a.} 
Company — Directors*  remuneration — Net  profits  for  the 

year — Voluniary  winding  up — Reconstruction— Profit 

on  sale  of  undertaking  to  new  company, 

A  provision  in  a  company* s  articles  remunerating  the 
directors  for  their  services  by  a  perctntcu/e  on  the  i*ei 
2>rofits  of  each  year  applies  only  to  profits  made  hythe 
company  as  a  going  concern ^  and  not  to  a  profit  realiz«i 
on  the  sale  of  its  undertaking  to  a  new  company ««  » 
voluntary  icinding  up^  iHth  a  i*iew  to  reconstruction, 

Rishton  v,  Grissell,  L.  It.  5  Eg.  326,  16  W,  R.  t'A- 
Dig.  86,  approved, 

(a.)  Reported  by  G.  Rowland  ALSTO^^  Esq.,  Bar- 
rister-at-Law. 
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FR.VMES  i\  BULTFOXTEIN  MIXING  Co.  (LIMITED). — ^IN  RE  EyTOK. 


High  Court. 


High  Court. 


Action. 

This  was  an  action  by  the  plaintiff  as  one  of  five 
directors  of  the  defendant  company  against  the  com- 
pany for  a  sum  equal  to  one-fifth  of  three  per  cent,  on 
the  net  profits  of  the  company  for  the  year  ending  the 
31st  of  May,  1888,  as  remuneration  for  his  services  as 
director,  imder  the  57th  article  of  association  below 
stated.  The  only  point  argued  was  as  to  the  mean- 
ing of  the  expression  ''  net  profits  of  the  company  for 
such  year." 

The  defendant  company,  which  will  sometimes  be 
referred  to  as  the  old  company,  was  formed  for  the 
acquisition  and  working  of  diamond  mines  in  South 
Africa,  and  the  selling,  leasing,  or  otherwise  dispos- 
ing of  any  mines,  diamonds,  or  any  other  real  and 
personal  estate  of  the  company,  and  by  the  articles 
the  directors  had  power  to  sell  and  otherwise  dispose 
of  all  or  any  parts  of  the  property  of  the  company. 

The  57th  article,  so  far  as  material,  was  as  follows : — 

"As  remuneration  for  their  services  the  direc- 
tors shall  be  paid  in  each  year  out  of  the  funds  of  the 
company  either  a  sum  of  Jt300  or  a  sum  equal  to  three 
per  cent,  on  the  net  profits  of  the  company  of  such 
year,  whichever  shall  be  the  larger  sum." 

The  accounts  of  the  company  were  made  up  to  the 
31«t  of  May  in  each  year. 

The  question  arose  under  the  following  drcum- 
.Htanoes: — 

On  the  13th  of  April,  1888,  the  company  passed  a 
resolution  to  wind  up  voluntarily  with  a  view  to  re- 
construction. The  liquidators  were  empowered  to 
enter  into  an  agreement,  according  to  a  draft  sub- 
mitted to  and  approved  by  the  general  meetin£^,  for 
a  transfer  of  the  business  and  undertaking  of  the  old 
company  to  a  company  called  the  New  Bultf ontein 
Mining  Co.  (Limited). 

On  the  2nd  of  May  the  old  company  and  the  liqui- 
dators agreed  to  sell  their  undertaking,  property,  and 
assets  to  the  new  company  at  the  price  of  £624,800,  to 
be  paid  in  shares  of  the  new  company,  to  the  intent 
that  such  shares  might  be  distributed  amongst  the 
members  of  the  old  company  in  proportion  to  their 
ordtnary  shares  therein.  The  ordinary  share  capital 
of  the  old  company  was  of  the  nominal  amount  of 
£142,000,  and  the  plaintiff  claimed,  inter  alia,  one- 
fifth  of  three  per  cent,  on  the  difference  between  this 
amount  and  the  agreed  purchase-money  of  £624,800, 
contending  that  this  difference  was  a  net  profit  of  the 
year. 

Bifrne,  Q.C.,  and  LeueU,  for  the  plaintiff. — ^This  dif- 
ference is  clearly  a  profit  of  the  year.  Suppose  the 
mines  had  been  worked  out.  Any  amount  realized 
be>'ond  the  nominal  amount  of  capital  would  have 
been  divisible  as  profits :  Zee  v.  Neuchatel  Asphalte  Co., 
37  W.  R.  321,  41  Ch.  D.  1.  The  winding  up  cannot 
stop  the  plaintiff's  right  to  previous  profits. 

Maclean,  Q.C,  and  Iiigle  Joyce,  for  the  company. — 
*•  Profits  "  must  refer  to  the  ordinary  revenue  profit 
and  loss  account — i.e.,  profits  out  of  which  diviaends 
are  properly  payable.  The  point  was  really  decided 
in  PMiton  v.  Ori^ell,  L.  B.  5  Eq.  326,  16  W.  R.  Ch. 
Dig.  86. 

Byrne,  Q.C.,  in  reply. — In  the  present  case  selling 
the  mines  at  a  profit  was  one  of  the  direct  objects  of 
the  business,  and  such  profit  is  within  article  57. 

Chttty,  J.,  stated  the  facts,  and  continued: — The 
plaintiff  alleges,  and  for  the  purpose  of  my  decision  I 
will  assome,  that  there  was  a  large  profit  on  this  sale. 
This  profit,  if  any,  is  representea  by  shares,  but  their 
vulue  can,  if  necessary,  be  ascertained  on  inquiry. 
On  this  profit  the  plamtiff  claims  one-fifth  of  three 
percent.,  contendii^  that  it  was  a  net  profit  of  the 
company  within  the  meaning  of  article  5*7.    Now,  in 


the  first  place,  article  57  is  addressed  to  the  case  of  a 
going  company,  and  does  not  apply  to  a  winding  up. 
Unquestionably  there  were  powers  of  sale  in  the 
articles  under  which  the  directors  might  have  sold — 
for  instance,  a  particular  mine — and  if  they  had  done 
so  while  the  company  was  still  a  going  concern,  the 
transaction  would,  no  doubt,  have  been  brought  into 
the  profit  and  loss  account  for  the  year.  But  the 
article  has  no  application  to  a  sale  made,  not  under 
these  powers,  but  under  the  paramount  statutory 
power  of  the  company  in  the  winding  up. 

A  somewhat  similar  point  was  brought  before 
Wood,  V.C.,  in  Rishion  v.  Gri^aell.  The  Vice-Chan- 
cellor  refused  to  allow  the  claim  in  that  cose,  and  I 
think  he  was  right  in  so  doing.  I  observe  also  that 
the  remuneration  of  the  directors  is  for  their  services. 
Now  this  sale  b^  the  company  is  in  no  way  attribut- 
able to  the  services  of  the  directors,  so,  for  that  reason 
also,  the  profit  made  on  this  sale  is  altogether  outside 
the  article.    For  these  reasons  I  disallow  this  claim. 

Claim  disalloived. 

Solicitor  for  the  plaintiff,  Goldberg  cfe  Langdon. 

Solicitors  for  the  defendants,  HoUama  Som,  Coward ^ 
it  Hawkeiley. 


Chan.  Div. 
Chitty 


Div.  I 
,J.  ] 


June  20;  July  30, 1890. 


In  re  Eyton. 
Baktlett  v.  Charles,  (a.) 


Administration — Separate  a^ccowni — Stop  order — Cojitri- 
hution  res  judicata — Breach  of  trust — Priority. 

A  fund  was  carried  over  to  the  separate  account  of  the 
defendant  in  an  administration  action  and  her  issue, 
with  a  direction  to  pay  the  dividends  to  the  defendant  for 
life,  and  tlie  defendant  mortgaged  her  interest  under  the 
order  to  persons  who  had  obtained  stop  orders.  It  was 
afterwards  discovered  that  when  the  order  was  made 
the  defendant  was  jointly  liable  with  the  testator  for  a 
breach  of  trust  which  had  been  made  good  out  of  the 
testator's  estate.  The  plaintiff,  a  beneficiary,  sought  to 
obtain  contribution  frdm  the  defendant  to  the  extent  of  a 
moiety  of  the  liability,  and  to  have  this  claim  satisfied 
out  of  the  funds  carried  over  to  the  separate  account,  not- 
tcitJistanding  the  stop  orders. 

Held,  that,  as  between  the  plaintiff  and  the  incum- 
brancers,  the  matter  was  res  judicata,  and  that  the 
incumbrancers  ivere  entitled  to  rely  on  the  order  releasing 
the  fund  in  question  from  the  general  questions  in  the 
action,  and  that,  under  the  order,  the  defendant  had  a 
clear  title,  andr  tJie  incumbrancers  were  entitled  to 
priority. 

Motion. 

This  was  a  motion  in  an  action  to  administer  the 
estate  of  P.  E.  Eyton. 

Mrs.  Charles,  the  defendant,  was  entitled  to  an 
annuity  under  the  will  of  Eyton.  A  sum  of  £802, 
the  amount  apportioned  in  respect  of  her  annuity, 
had  been  directed  to  be  carried  over  to  a  separate 
account,  entitled,  "  The  account  of  the  perpetual 
annuity  of  the  defendant,  A.  P.  Charles,  and  her 
issue,"  with  a  direction  to  invest  in  Consols,  and  j^y 
the  dividends  thereon  to  her  **  during  her  life."  The 
words,  **  or  until  fiuiJier  order,"  were  omitted. 

Mrs.  Charles  shortly  afterwards  charged  her 
interest  in  favour  of  two  incumbrancers,  who  obtained 
stop  orders,  dated  respectively  the  16th  of  December, 
1886,  and  the  14th  of  February,  1887. 

(a.)  Beportedby  V.  DE  S.  Fowkb,  Esq.,  Barrister-at- 
Law. 
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It  was  afterwards  found  out  that  at  the  time  when 
the  order  was  made  for  carrying  over  the  fund  to  the 
separate  account  above-mentioned  the  defendant 
Charles  was  jointly  and  severally  liable  with  the 
testator  for  breaches  of  trust  which  had  wholly  been 
made  good  out  of  the  testator's  estate. 

The  plaintiff,  the  present  applicant,  a  beneficiary 
under  the  vail,  was  present  at  the  making  of  the 
order,  but  was  not  then  aware  of  the  defendant's  or 
the  testator's  liability  for  the  breach  of  trust. 

This  was  a  motion  to  obtain  contribution  from  the 
defendant  to  the  extent  of  a  moiety  of  the  liability, 
and  to  have  the  claim  satisfied  out  of  the  funds 
carried  to  a  separate  account  notwithstanding  the  stop 
orders. 

Whitehoniey  Q.C.,  and  E.  Ford,  for  the  motion, 
cited  Birks  v.  Mickhthwait,  12  W.  E.  oOo,  33  Beav^ 
M)l) ;  Xoble  v.  Stom,  7  W.  E.  709,  29  Beav,  409, 

Iiu88cU  Roberts  and  Maidfowy  for  the  persons  who 
had  obtained  stop  orders,  said  it  was  too  late  now  for 
the  plaintiff  to  set  up  a  paramount  claim :  Bice  v. 
^/Vt,  2  W.  E.  139,  2  Drew.  73. 

Whitehorne,  <?.(7.,  replied. 

CniTTY,  J. — The  real  point  in  this  case  is  this.  On 
the  faith  of  this  order  of  the  12th  of  August  {i.e.,  the 
order  carrying  over  the  fund  to  a  separate  account), 
made  in  the  presence  of  the  presei^t  applicant,  other 
persons  have  honestly  advanced  their  money,  and 
they  say  that  in  those  circumstances  they  were  en- 
titled to  give  credit  to  the  order  of  the  court,  which 
not  only  set  the  funds  apart,  but  ordered  payment  of 
the  dividends  aiising  from  these  fimds  to  the  defend- 
ant Charles,  and  consequently  they  were  entitled  to 
act,  and  have  acted,  as  if  these  funds  were  wholly  free 
from  this  or  any  other  paramount  claim.  Whether 
they  are  right  in  that  contention  is  the  question  I 
have  to  decide.  I  think  they  are  right.  Where  a 
fund  is  carried  over  to  a  particular  separate  account 
*'it  is"  (as  was  said  by  Lord  Langdale  in  In  re 
Jerroi'scy  12  Beav.  209)  **  released  from  the  general 
questions  in  the  cause,  and  becomes  marked  as  being 
subject  only  to  the  questions  arising  upon  the  particular 
matter  refeired  to  in  the  heading  of  the  account "  ; 
Then  he  mentions  the  consequences  of  that  proposi- 
tion. 

Now  the  respondents  rely  on  the  order  of  the  court, 
which  is  equivalent  to  a  judgment.  There  is  no 
declaration,  but  it  is  an  order  which  shows  the  clear 
title  of  the  defendant,  Mrs,  Charles,  the  annuitant, 
I  think  I  should  be  introducing  an  evil  practice  if  I 
were  not  to  accede  to  their  argument.  There  is  no 
authority  that  Mr,  Whitehorne,  or  his  junior,  with  all 
their  research,  have  been  able  to  produce  to  the  con- 
trary, and  the  case  of  In  re  Jervoise  shows  the  general 
principle  as  to  a  separate  account.  It  is  well  Known 
that  bankers  and  others,  when  they  see  an  order  of  the 
court  carrying  over  a  fund  to  a  separate  account,  will 
deal  with  persons  named  in  that  account,  thinking 
they  can  do  so  safely.  Of  coiurse  the  mere  fact  that 
bankers  think  they  can  deal  safely  with  a  particular 
customer  is  not  sufficient  to  justify  me  in  saying  that 
these  parties  are  riffht,  but  I  think  it  is  right  in 
Drinciple,  When  ttie  court  has  appropriate  the 
money,  and  has  said  in  an  order  mat  that  is  the 
money  of  the  annuitant,  Mrs,  Charles,  and  said  that, 
too,  in  the  presence  of  the  present  claimant,  who 
being  there  was  bound,  if  there  was  some  para- 
moimt  claun,  to  bring  it  forward,  I  think  the  persons 
who  were  dealing  on  the  faith  of  the  orders  of  the 
court  are  entitled  to  be  protected.  Mr,  Whitehorne 
said  it  was  not  easy  to  bring  forward  the  claim 
before,     I  cannot  attend  to  that.    There  might  have 


been  some  inquiry,  or  some  stoppage  of  the  funds, 
before  the  orders  were  made. 

In  my  opinion  it  would  be  erroneous  to  introdw* 
any  sudi  principle  as  that  which  the  applicants  con- 
tended for,  and  I  think  that  those  who  do  give  faith 
to  the  orders  of  the  court,  and  who  say,  in  substance, 
it  is  res  Judicatay  and  res  Judicata  in  the  presence  of 
those  who  are  entitled  to  oppose  and  say  the  ordei* 
ought  not  to  be  made,  ou^ht  to  be  protected. 

The  result,  therefore,  is  that  although  this  claim 
would  be  a  good  claim  as  against  the  defendant  Mn. 
Charles,  and  although  the  money  might  have  been 
recalled  or  stopped  m>m  the  separate  account  if  the 
contention  had  only  be^i  between  the  defendant  Mre. 
Charles  and  the  present  applicants,  I  think  the 
present  applicants  come  too  late  as  against  these 
incumbrancers.  I  think  Mr.  Maidlow  was  right  as  to 
the  principle  on  which  the  court  ought  to  act,  and  I 
think  the  present  case  is  stronger  than  the  one  of 
Bice  V.  Biccy  which  he  referred  to,  because  the 
respondents  to  the  motion  have  the  order  of  the 
court,  in  substance,  in  their  favour.  Therefore  that  part 
of  the  application  I  must  refuse. 

A  declaration  was  eventually  made  that  the  plain- 
tiff was  entitled  to  contribution  to  the  extent  of  a 
moiety,  and  that  **  without  prejudice  to  the  stop 
orders,"  the  dividends  accruing  on  the  fund  standing 
to  the  separate  account  were  to  be  applied  in  satisfac- 
tion of  this  claim. 

Solicitors,  Dauheny  <{•  Mead,  for  IT.  Smith  <£*  Som, 
Weston-super-Mare;  Kennedy ^  HugheSy  <fe  Keuuetly; 
Lickorish  c£'  Bellord. 


In  re  Alsbxjby. 

SUGDEN  ^'.   AlSBURY.   (a.) 

Company — Capital — Income  —  Reserve  fund — Interim 
dividend — Bonus — Tenant  for  life — Bemainderman, 

A  testator  possessed  of  shares  in  a  company  gave  his 
property  upon  trust  as  to  one  moiety  of  the  income  for  hii 
daughter y  and  as  to  the  other  moiety  for  his  vrife  durimj 
widowhoody  and  after  her  decease  or  second  imtrrimjr 
upon  trust  to  divide  the  corpus  among  his  chifdren,  H'- 
died  in  1884,  having  had  one  child  only. 

The  company  had  power  by  resolution  to  increase  its 
capital y  but  no  such  resolution  tvas  ever  passed,  Th 
directors  were  empowered  to  create  a  reserve  fund  otfi  of 
profitSy  to  declare  dividends  with  the  sanction  of  thr 
company  in  general  meetingy  and  to  declare  interim 
dividends  in  the  interval  between  general  meetings ;  hnt 
no  dividendwas  to  be  declared  except  out  of  projits.  It* 
1884  the  reserve  fund  amounted  to  £3,000.  /It  1888  i< 
liad  risen  to  £9,000.  In  1889  a  special  bonus  or  interim 
dividend  amounting  to  £15,000  uus  paid  to  the  sharr- 
holderSy  extraordinary  expenses  amounting  to  abutit 
£5,000  were  incurredy  and  the  reserve  fund  uxts  rtducetl 
to  £2,000 ;  but  there  was  no  evidence  to  shotv  that  £7,0IM? 
of  the  interim  dividend  came  out  of  the  reserve  fund. 

Heldy  that  the  whole  of  the  interim  dividend  mi^ 
incoinCy  and  not  capital ;  and  as  such  belonged  to  thr 
tenants  for  life. 

Originating  summons. 

The  question  to  be  decided  was  whether  a  smu 
divided  among  the  shareholders  of  a  company  as 
*' special  bonus,"  and  paid  to  them  as  **  i«ff nm 
dividend,"  belonged  as  income  to  the  persons  entitled 

(a.)  Eeported  by  James  Trxtstram,  Esq.,  BaniBter- 
at-Law. 
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for  life  to  shares  settled  by  the  will  of  a  deceased 
shareholder,  or  as  capital  to  the  persons  entitled  in 
remainder  to  those  shares. 

By  his  will  George  Alsbury  gave  his  residuary 
eetaie  to  trustees  upon  trust  for  sale  and  conversion  as 
UKm  as  they  shoula  deem  it  expedient,  and  to  invest 
as  therein  mentioned,  and  to  pay  one  moiety  of  the 
income  to  his  daughter  and  the  other  moiety  to  his 
wife,  so  long  as  she  should  continue  unmarried,  and 
lifter  her  decease  or  second  marriage  upon  trust  to 
divide  the  corpus  between  his  children,  including  the 
daughter  above  mentioned. 

The  testator  died  on  the  2ath  of  October,  1884, 
liaving  had  one  child  only,  the  daughter  mentioned 
in  his  will.  His  estate  included  fully  paid-up  shares 
of  £50  each  in  the  Eempton  Park  Kacecourse  Co. 
(Limited),  which  were  transferred  into  tiie  names  of 
Ms  trustees,  and  remained  unsold. 

The  articles  of  association  of  the  Kempton  Park 
Racecourse  Co.  (Limited),  which  was  foi-med  in  1877, 
empowered  the  company,  by  resolution  passed  at  a 
general  meeting,  to  increase  its  capital  by  the  issue 
of  new  shares,  and  the  material  provisions  were  as 
follows  :— 

*'  The  directors  may,  with  the  sanction  of  the  com- 
pany in  general  meeting,  declare  a  dividend,  to  be 
paid  to  the  members  in  proportion  to  their  shares, 
provided  that  in  case  of  the  creation  of  any  shares 
with  any  preference,  priority,  oi-  other  privileges, 
regard  shall  be  had  thereto  in  the  declaration  and 
payment  of  dividends. 

"  The  directors  may,  before  i*ecommending  any 
dividend,  set  aside  out  of  the  profits  of  the  company 
-such  sum  as  they  may  think  proper  as  a  reserve  nmd, 
for  acquiring  property  for  the  company,  or  providing 
for  the  payment  of  rents  and  the  due  performance  of 
■covenants,  or  for  meeting  contingencies,  or  for 
equalizing  dividends,  or  for  repairing  or  maintaining 
the  property  of  the  company,  or  forming  an  insur- 
ance fund,  or  for  all  or  any  of  the  purposes  aforesaid, 
or  for  any  other  purposes  of  the  company  they  may 
think  fit ;  and  the  directors  may  invest  the  sum  so  set 
apart  as  a  reserve  fund  upon  such  seciuities  and  in 
^uch  manner  as  they  may  deteiinine. 

*'  The  directors  mav,  if  they  think  fit,  in  the  in- 
terval between  general  meetings,  declare  and  pay  an 
interim  dividend  of  such  amount  as  they  may  think 
justified  by  the  business  of  the  company. 

'*  No  dividend  shall  be  declared  except  out  of  the 
profits  of  the  oompany." 

At  the  dose  of  the  year  ending  the  31st  of  October, 
1884,  a  **  reserve  fund  '*  was  created ;  and  a  sum  of 
13,000,  made  up  of  profits  which  remained  after  pay- 
ment of  dividends,  and  which  Iftid  been  carried  to  a 
*' suspense  account,*'  was  placed  to  tiie  account  of  the 
**  reserve  fund." 

In  the  year  1887  this  fund  was  increased  to  £6,000, 
at  which  amount  it  remained  until  the  beginning  of 
tie  year  ending  the  31st  of  October,  1889.   . 

In  the  years  1884,  1885,  1886,  1887,  and  1888, 
interim  dividends  and  bonus  sums  were  paid  to  the 
shareholders.  Extraordinary  expenditure  was  in- 
curred in  those  years ;  and  this  was  charged  either  in 
the  revenue  accounts  of  the  years  in  which  it  was 
incurred,  or  in  the  revenue  account  of  a  succeeding 
year. 

At  the  beginning  of  the  year  ending  the  31st  of 
October,  1889,  a  sum  of  £3,000  was  added  to  the 
"  leaerve  fund,"  which  then  became  £9,000.  In  April 
of  that  year  a  special  bonus  or  interim  dividend, 
amounting  to  the  sum  of  £15,000,  was  paid  to  the 
shareholders.  During  that  year  extraordinaiy  ex- 
^ditnre  amounting  to  £4,928  was  incurred.  In 
November  of  that  year  the  *'  reserve  fund  "  amounted 
to  £2,000  only. 


No  resolution  had  been  passed  by  the  company  for 
the  purpose  of  increasing  its  capital. 

The  summons  was  taken  out  oy  the  trustees  of  the 
will  for  the  purpose  of  determining  whether  the  sum 
paid  as  special  bonus  or  interim  dividend  in  re8X)ect  of 
the  shares  bequeathed  by  the  testator  ought  to  be 
treated  as  capital  or  income.  The  def enduits  to  the 
summons  were  the  widow  and  daughter  of  the  testator. 

Oswald^  for  the  trustees. 

Cozvns- Hardy,  Q.C,  and  Bcfldota,  for  the  widow.— 
The  sum  must  be  treated  as  income.  The  **  reserve 
fund"  was  made  up  of  profits,  and  could  be  dealt 
with  as  income :  BoucJi  v.  Spronle,  36  W.  E.  193,  12 
App.  Cas.  385.  No  resolution  had  been  passed  to 
increase  the  capital  of  the  company ;  and  the  direc- 
tors could  not  pay  away  capital.  Assuming, 
however,  that  the  £9,000  reserve  fund  was  capital 
as  between  the  tenant  for  life  and  those  entitlod  in 
remainder,  the  extraordinary  expenses,  amounting  to 
about  £5,000,  ought,  as  between  those  persons,  to  be 
regarded  as  paid  out  of  the  £9,000. 

Napier  IIi(j</i}is,  Q.Cy  and  JiavS'iu'tmey,  for  the 
daughter. — The  treatment  of  the  reserve  fund  deter- 
mines the  question  whether  it  is  to  be  considered 
capital  or  income,  and  whether  payments  out  of  that 
fund  must  be  regarded  as  payments  in  the  natuix;  of 
capital  or  of  income :  Bourh  v.  Sproule.  In  this  case 
the  reserve  fund  was  treated  as  floating  capital.  The 
special  bonus  or  interim  dividend  must  be  looked 
upon  as  a  payment  in  the  nature  of  capital  to  the 
extent  to  wnich  it  came  out  of  the  reserve  fund. 

They  referred  to  Ward  v.  Combey  7  Sim.  634. 

Coze}i8'Hardt/y  (>.C*.,  replied. 

North,  J. — At  the  beginning  of  the  year  ending 
October,  1889,  a  sum  of  £6,000  was  standing  to  the 
credit  of  the  reserve  fund.  A  further  sum  of  £3,000 
was  then  added  to  the  reserve  fund,  so  that  it  was 
increased  to  £9,000.  At  the  end  of  the  year  it 
amounted  to  £2,000  only,  so  that  £7,000  was  gone. 
The  sum  of  £15,000  was  paid  as  dividend  in  April, 
1889 ;  and  supposing  that  £7,000  out  of  the  reserve 
fund  was  used  in  payment  of  that  dividend,  £8,000 
of  the  dividend  came  out  of  annual  income.  But  I 
do  not  know  that  £7,000  of  that  reserve  fund  did  go 
to  pay  the  dividend.  I  have  no  means  of  ascertaining 
out  of  what  fund  the  dividend  was  paid.  The  report 
for  the  year  mentions  that  exti'aordinary  expendi- 
ture to  the  amoimt  of  about  £5,000  was  incurred, 
which  clearly  would  be  payable  out  of  the  reserve 
fund.  Probably  no  distinction  was  made  between  the 
one  set  of  payments  and  the  other  with  respect  to 
what  fund  they  were  drawn  from,  but  it  is  impossible 
to  say  that  as  much  as  £7,000  of  the  dividend  did 
come  out  of  the  reserve  fund.  I  do  not  think  it 
necessary,  however,  to  examine  into  this  question 
further,  for  it  seems  to  me  that  in  any  event  the 
whole  of  the  dividend  is  income,  and  not  capital.  I 
come  to  this  conclusion  from  the  case  of  Boucli  v. 
Sproule,  which  contains  a  clear  exposition  of  the  law, 
and  which  points  to  the  conclusion  that  this  is  ii^ome, 
although  it  was  there  held  that  the  sum  then  in 
question,  was  capital,  and  not  income.  The  question 
arose  there  in  reject  of  a  sum  divided  by  a  company, 
which  seems  to  have  been  formed  under  articles  re- 
sembling the  articles  of  association  of  the  company 
in  the  present  case.  The  directors  there  had  power, 
before  recommending- any  dividend,  to  set  aside  out  of 
profits  such  sum  as  they  might  think  fit  as  a  reserve 
fund  for  meeting  contingencies,  equalizing  dividends, 
or  repairing  or  maintaining  works,  with  a  provision 
that  the  directors  might  invest  the  sum  so  set  apart. 
The  facts  are  stated  by  Lord  HerschelL    They  are 
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shortly  as  follows : — In  the  accounts  of  the  company 
for  tiie  year  beginning  the  30th  of  June,  1874  (two 
years  before  the  testator's  death),  there  was  standing 
to  the  credit  of  a  reserve  fund  £100,000,  made  up  of 
undivided  profits  of  previous  years.  In  August, 
1880,  the  £100,000  was  standing  to  the  credit  of  the 
reserve  fund,  having  been  there  ever  since  1874  ;  the 
whole  of  it,  therefore,  arose  in  the  testator's  lifetime. 
The  directors,  then,  having  this  money  in  their 
hands,  proceeded  to  carry  out  a  scheme  by  which  the 
capital  of  tiie  company  would  be  increasea.  The  way 
in  which  they  proposed  to  do  it  was  by  declaring  a 
bonus  dividend  of  £2  10s.  a  share,  being  equal  to 
£7  10s.  for  every  three  shares,  and  then  creating 
18,400  now  shares  of  £10  each,  upon  which 
£7  10s.  per  share  was  to  be  paid  up  concurrently 
with  the  payment  of  the  bonus  dividend.  As  Lord 
Herschdl  says,  at  p.  389 :  **  This  would  allow  of  one 
new  share  being  allotted  in  respect  of  every  three 
existing  shares,  and  the  bonus  dividend  would  pay 
the  £7  10s.  on  each  such  new  share."  Then  he  says, 
at  p.  391 :  **  The  case  came,  in  the  first  instance,  be- 
fore Kay,  J.  He  considered  that  it  might  be  open  to 
doubt  whether  the  bonus,  at  the  time  it  was  declared, 
belonged  to  the  tenant  for  life,  or  was  to  be  regarded 
as  an  accretion  to  capital,  though,  on  the  authority  of 
Paris  V.  Paris,  10  Ves.  atp.  188,  he  inclined  to  the  latter 
opinion.  But  he  came  to  the  conclusion  that  the 
bonus  had  been  capitalized  with  the  consent  of  the 
tenant  for  life,  and  that  she  had  agreed  that  the 
shares  should  be  treated  as  capital  of  the  testator's 
estate,  so  as  to  avoid  raisin?  this  question.  The 
Court  of  Appeal  reversed  tlus  judgment.  They 
held  that  there  was  no  evidence  to  show  that  the 
tenant  for  life  had  agreed  to  relinquish  any  of  her 
rights,  and  that  the  bonus  belonged  to  her,  and 
having  been  invested  by  the  trustees  in  shares  of  the 
Consett  Co.,  those  shares  became  her  property.  I 
quite  conciu:  with  the  Court  of  Appeal  in  thinking 
tnat  there  is  no  evidence  that  the  tenant  for  life 
relinquished  her  right  to  the  bonus  if  she  was  ever 
entitled  to  it.  And,  in  my  judgment,  the  sole 
question  for  determination  is  whether  this  bonus  is  to 
be  regarded  as  income  passing  to  the  tenant  for  life 
under  the  trusts  or  the  will,  or  an  accretion  to  capital, 
to  the  income  of  which  alone  she  was  entitled,  and 
which  enured  after  her  death  for  the  benefit  of  the 
remainderman."  Then  he  considers  the  cases,  and, 
in  doing  so,  makes  some  important  observations. 
Speaking  of  the  case  of  Brander  v.  Drander,  4  Ves, 
800,  he  says,  at  p.  393,  "  I  think  the  decision  in  Bran- 
der V.  Brander  proceeded  on  the  ground  that  Fry, 
L.  J.,  accurately  states  as  the  foundation  of  the  judg- 
ment in  Irving  v.  Himstoun,  4  Patents  Scotch  Appeafo, 
524,  viz.,  that  the  accimiidated  profits  had  become 
part  of  the  fioating  capital  of  the  concern.  But 
they  had  become  so,  not  by  reason  of  any  declaration 
of  the  company  that  they  should  be  so,  but  only  in 
the  sense  that,  having  accumulated,  they  were,  de 
fa^tOy  used  a«  part  of  its  capital.  In  this  sense,  how- 
ever, aU  accumulated  profits  which  are  in  use  for 
the  purposes  of  the  business  of  any  company  may 
equally  be  said  to  form  part  of  its  fioating  capital. 
And  I  think  that  the  learned  counsel  for  the  appellants 
were  well  founded  in  saj-ing  that  the  greater  part,  if 
not  the  whole  of  the  accumulated  profits  of  the 
Consett  Iron  Co.,  the  division  of  which  has  given  rise 
to  this  controversy,  were  in  this  sense  a  portion  of  the 
capital  of  the  company."  Using  the  words  in  the 
same  sense,  I  thick  that  in  this  case  the  reserve  fund 
was  in  that  sense  a  portion  of  the  capital  of  the 
company. 

Then  he  says,  at  p.  397  :  **  I  quite  a^ree  with  the 
court  below  that,  apart  from  the  authorities  to  which 
I  have  alluded,  the  general  principle,  for  the  deter- 


mination of  such  a  question  as  that  before  us,  and  in 
my  opinion  the  only  sound  principle,  is  that  which  is 
well  expreesed  in  the  judgment  of  FVj',  L.J, :  *  When 
a  testator  or  settlor  directs  or  permits  the  subject  of 
his  disposition  to  remain  as  shares  or  stocks  m  a 
company  which  has  the  power  either  of  distributing 
its  profits  as  dividend  or  of  converting  them  into 
capital,  and  the  company  validly  exercises  this  power, 
such  exercise  of  its  power  is  binding  on  aU  persons 
interested  under  the  testator  or  settlor  in  the  shares, 
and  consequently  what  is  paid  by  the  company  as 
dividend  goes  to  the  tenant  for  life,  and  what  is  paid 
by  the  company  to  the  shareholder  as  cajntal,  or 
appropriated  as  an  increase  of  the  capital  stock  in  the 
concern,  enures  to  the  benefit  of  all  who  are  interested 
in  the  capital.*"  Then  Lord  HerscheU  proceeds: 
**  And  it  appears  to  me  that  where  a  company  has 
power  to  increase  its  capital  and  to  appropriate  its 
profits  to  such  increase,  it  cannot  be  considered  as 
having  intended  to  convert,  or  having  converted,  any 
part  of  its  profits  into  capital  when  it  has  made  no 
such  increase,  ^ven  if  a  company  having  no  power  to 
increase  its  capital  may  be  regarded  as  having  thus 
converted  profits  into  capital  by  the  accumulation 
and  use  of  them  as  such." 

These  observations  apply  here.     The  company  has 
power  to  increase  its  capital ;  but  it  has  passed  no  reso- 
lution to  do  so,    and  has   not  increased  its  capital 
The  case  is  quite  different  from  one  where,  the  com- 
pany not  having  power  to  increase  its  capital,  the  fact 
of  its  retaining  profits  and  using  them  as  capital  is. 
treated  as  an  appropriation  of  them  to  such  purpose. 
Lord  Herschell  tiien  considers  the  particular  transac- 
tion before  them,  the  details  of  which  are  immaterial 
in  this  case,  and  he  sums  up  at  p.  399 :     "I  cannot, 
therefore,  avoid  the  conclusion  that  the  substance  of 
the  whole  transaction  was,  and  was  intended  to  be, 
to  convert  the  undivided  profits  into  paid-up  capital 
upon  newly  created  shares.     And  the  form  in  which 
the  operations  were  effected  i)oints  in  the  same  direc- 
tion."   Then  Lord  Watson  says,  at  p.  401 :"  In  a  case 
like  the  present,   where  the  company  has  jwwer  to 
determine  whether  profits  reserved,  and  temporarily 
devoted  to  capital  purposes,   shall  be  distributed  as 
dividend,   or  permanently  added  to  its  capital,  the 
interest  of  the  life  tenant  depends,  in  my  opinion, 
upon  the  decision  of  the  company.     I  entirely  con- 
cur  in  the  observations  made  upon  this  point  by  Lord 
Hatherley  (then  Vice-Chancellor)  in  In  re  Bartons 
Trust,''  16  W.  R.  392,  L.  E.  5  Eq.  238.  Then  he  adds: 
**  In  my  opinion  that  rule  must  obtain  whether  the 
profits  with  which  the  company  is  dealing  belong  to 
the  current  year,  or  have  been  previously  reserved  for 
the  purpose  of  its  business."     Then  Lord  Bramwell 
says,  at  p.  405 :   **  The  truth  is,  as  said  by  the  Court 
of  Appeal,  that  a  trader,  whether  sole  or  corporate, 
trades  with  all  the  money  he  has  got,  let  hina  have 
got  it  how  he  may.     A  sole  trader  with  a  capital  of 
£10,000,  who  makes  in  a  year  a  profit  of  £2,000  and 
spends  £1,000  only,  leaving  the  other  £1,000  in  his 
business,  may  wdl  in  the  next  year  be  said  to  have  a 
capital  of  £11,000 ;  not  so  where  there  is  a  partner- 
ship, whether  an  ordinary  partnership  or  an  incor- 
porated partnership.     There  the  imdividod  profits  of 
any  period,  a  year  or  shorter  or  longer  time,  continue 
to  be  undivided  profits  unless  something  in  the  articles 
of  partnership  or  some  agreement  by  all  the  partners 
makes  them  capital.    They  do  not  become  capital  by 
effluxion  of  time  or  by  their  being  used  in  the  trad- 
ing." Then  he  puts  another  instance  :  **  For  example, 
a  company   meies  a  profit  of  £10,600  in  a  yew-. 
Suppose  its  capital  to  be   £200,000,  it  divides  the 
£10,000,    giving  five  per  cent,   to  its  shareholders; 
trading  Tnth  the  £500  as  with  its  other  funds.    It 
does  this  for  four  years  with  the  same  result  of  profit 
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and  dividend.  At  the  end  of  the  fourth  year  its 
undiyided  profits,  including  those  brought  forward, 
are  £12,000,  and  it  can  and  does  pay  six  per  cent,  to 
its  shareholders ;  can  there  be  a  doubt  of  its  right  to 
do  so  ?  Is  it  not  ^e  fair  and  just  thing  as  between 
a  tenant  for  life  and  remainderman  'r  1  say  yes,  and 
if  true  for  four  years  it  is  true  f oij  f ortj-.  I  think  the 
ligjit  rule  would  be  that  contended  for  by  Mr. 
Bigby.  Make  the  date  of  the  division  the  date  for 
considering  the  right";  and  Lord  Fitzgerald, 
taking  the  same  view,  says,  at  p.  408 :  "  The 
reasoning  and  the  decision  of  Lora  Hatherley" 
(then  "Vice-Chancellor)  "in  In  re  Barton's  Trust, 
tiien,  directly  apply." 

Now  that  case  bears  directly  on  the  present  case. 
There  a  sum  arising  from  the  undivided  profits 
of  previous  years,  amounting  to  £100,000,  had 
got  to  the  credit  of  a  reserve  fund  in  the  lifetime  of 
the  testator.  If  the  effect  of  that  sum  being  carried 
to  the  account  of  a  reserve  fund  was  that  it  had 
become  capital,  the  decision  of  the  Court  of  Appeal 
that  it  was  profit  would  have  been  wrong.  It  is  true 
that  that  decision  was  reversed,  bftt  it  was  reversed 
on  a  different  groimd.  The  House  of  Lords  took  a 
different  view  of  the  subsequent  action  of  the  com- 
pany in  distributing  a  bonus  di-vidend  and  allotting 
new  shares.  It  was  considered  by  the  House  of 
Lords  that  that  transaction  amoimtcd  to  an  ap- 
propriation of  accumulated  profits  to  capital,  and  that 
ike  company  had  power  to,  and  did,  decide  that 
the  accumulated  ]profit  should  be  capital.  The 
House  of  Lords  did  not  differ  from  the  Court  of 
Appeal  on  the  ground  that  the  money  had  been 
appropriated  to  capital  by  being  carried  to  a  reserve 
fund,  they  took  the  same  view  as  the  Court  of  Appeal 
as  to  that.  The  only  question  discussed  before  the 
House  of  Lords  was  whether  the  profits  had  been 
capitalized  by  the  company  by  the  distribution  of  the 
bonus  and  the  issue  of  new  shares.  Therefore  that 
case  was  decided  in  the  House  of  Lords  upon  a  trans- 
action to  which  I  can  find  no  parallel  in  the  present 
case.  Here  I  find  that  the  money  paid  to  the  trustees, 
from  whatever  source  it  came,  whether  from  the 
reserve  fund  or  the  profits  of  the  year,  was  dealt  vrith. 
as  an  interim  diviaend  declared  by  the  directors. 
Except  as  an  interim  dividend  the  directors  had  no 
power  to  pay  it  at  all ;  although  a  general  meeting 
might  have  confirmed  what  the  directors  had 
done. 

The  only  other  point  is  that,  in  the  minutes  of  the 
resolution  passed  by  the  directors  when  they  appro- 
priated this  £10,000,  it  was  not  expressed  to  be  an 
irtttrim  dividend,  but  a  special  bonus.  In  my  opinion 
that  makes  no  difference  if  the  money  came  from 
what  at  the  time  was  profit.  The  whole  came  from 
either  profits  made  in  the  year  or  profits  put  by  imder 
the  name  of  a  reserve  fund.  In  the  reports  it  had 
been  the  practice  to  call  a  part  of  the  money  divided 
hy  the  name  of  **  bonus."  It  was  the  practice  to  pay 
a  smaller  fixed  dividend,  and  a  bonus  in  addition, 
rather  than  to  pay  a  variable  dividend.  In  my 
opinion  the  use  of  the  phrase  "  special  bonus  "  makes 
no  difference.  It  meant  that  it  must  not  be  taken 
that  the  bonus  which  had  at  first  been  2 J  per  cent., 
then  u  per  cent.,  and  then  for  some  years  10  per  cent., 
would  continue  at  so  large  a  sum  as  was  then  being 
dirided,  and  that  the  shareholders  must  not  calculate 
on  having  so  large  a  sum  again.  Whatever  the  in- 
tended meaning  of  the  words  used  was,  we  know  what 
the  facts  were.  On  the  principle  of  the  decision  in 
Ihvch  V.  Sprouh  in  this  case  there  was  an  appropria- 
tion by  the  directors  of  part  of  the  accumula^  profits 
to  the  payment  of  an  interim  dividend,  and  no  appro- 
priation by  the  company  to  capital ;  and  even  if  the 
wnn  divided,  or  any  part  of  it,  came  from  the  reserve 


fund,  it  was,  as  between  the  persons  interested  in  the  • 
testator's  estate,  income  and  not  capital. 

Solicitors,   Arthur   Cheese;    XT'.   A.    Ilolcomhe,    for 
T,  E,  Jones,  Manchester. 


m^l]  May  3.  1890.. 

In  re  WellS. 
MoLOXY  V.  Brooke,  (a.) 

Executor  —  Retainer — Receiver — A dmiinstration   action^ 
by  creditor. 

The  executor's  riyht  of  retainer  is  not  to  be  interfered 
with  by  the  appointment  of  a  receirtr  on  the  motion  of 
creditors  in  an  admi nistrat ion  action ,  because  the  executor- 
inay  and  wiil  proI)abJy  exercise  such  right  fo  the  prejudice 
of  the  general  body  of  creditors.  To  establish  a  case  for 
the  appointment  of  a  receiver,  it  must  be  shonm  that  the 
assets  are  being  wasted, 

European  Assurance  Society  v.  Radcliffe,  26  W,  It^ 
417,  7  Ch.  n,  733,  and  Harris  v.  Harris,  35  JV.  R.  710, 
commented  on  and  explained. 

Motion. 

William  Wells,  of  Holme,  the  testator,  died  on  the 
1st  of  May,  1889,  having  by  his  will  appointed  Lord 
Brooke  and  Admiral  Wdls  his  executors  and  trustees- 
of  his  real  estate.  Lord  Brooke  alone  proved  the 
will.  The  testator  died  entitled  to  a  large  estate  in 
the  coimty  of  Huntingdon,  which  was  mortgaged  for 
large  sums.  This  estate.  Holme  Wood,  was  subject 
in  particular  to  a  mortgage  debt  for  £120,000,  which 
was  owing  to  Lord  Brooke  and  Admiral  Wells  as  the 
trustees  of  the  will  of  the  groat  undo  of  the  tes- 
tator ,William  Wells,  of  Redleaf ,  under  whose  will  one 
Hubert  Wells  was  entitled  to  the  Redleaf  Estate,  sub- 
ject to  a  life  interest  of  his  father,  G.  G.  Wells. 

The  testator,  William  Wells,  of  Holme,  died  pos- 
sessed  of  considerable  personal  estate,  which  included 
the  life  interest  above  mentioned  of  G.  G.  WeUs^ 
This  life  interest  had  been  purchased  by  the  testator 
some  years  previously. 

A  creditors'  action  for  the  administration  of  the 
testator's  estate  had  been  brought  by  one  of  the  mort- 
gagees, who  moved  ex  parte  on  the  2jth  of  April, 
1890,  for  the  appointment  of  a  receiver  of  the  personal 
estatis  of  the  testator  in  order  to  prevent  Lord  Brooke 
and  Admiral  Wells  from  exercising  any  right  of 
retainer  of  the  mortgage  debt  of  £120,(KK). 

It  was  then  stated  on  behalf  of  Lord  Brooke  that  he 
had  been  requii*ed  by  his  cestui  ipte  trust,  H.  Wells,  to 
exorcise  such  right  of  retainer,  and  that  H.  Wells  had 
taken  out  an  originating  summons  to  have  any  ques- 
tion as  to  the  right  of  retainer  determined.  Lord 
Brooke  did  not  oppose  the  appointment  of  a  receiver. 

An  order  for  a  receiver  was  made  on  condition  that 
the  plaintiff  in  the  action  should  accept  service  of 
notice  of  motion  from  H.  Wells,  who,  having  been 
since  added  as  a  defendant,  now  moved  to  discharge 
the  former  oixler. 

Sir  II,  Davey,  Q,C,y  Bigby,  Q,C„  and  Swinfm  Eady, 
for  the  motion. — The  court  will  not  interfere  with  the 
executor's  legal  right  of  retainer.  It  has  not  been 
shown  that  the  appointment  of  a  receiver  is  necessary.- 
The  assets  are  not  being  wasted,  and  the  motion  is- 
directed  only  against  the  exercise  of  the  right  of 
retainer.  Lord  Brooke  is  compelled  to  exercise  such 
right. 

In  the  course  of  the  argument  European  Assurance 

(a.)  Reported  by  W.  H.  Quarbell,  Esq.,  Banister- 
at-Law. 
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Society  v.  RadcUpy  26  W.  E.  417,  7  Ch.  D.  733  ; 
Philips  V.  Jonesy  28  Solicitors'  Journal,  360  ; 
Harris  v.  Harris^  35  W.  R.  710;  Sarnies  v.  Heathfield, 
23  W.  R.  331,  L.  R.  19  Eq.  21  ;  Jn  re  Huhhack,  33 
W.  R.  666,  29  Ch.  D.  934 ;  In  re  Jouesy  34  W.  R.  249, 
31  Ch.  D.  440;  In  re  York,  Atkinson  v,  PoiuelU  35 
W.  R.  609,  36  Ch.  D.  233 ;  Judicature  Act,  1873,  as. 
18,  25,  were  referred  to. 

Graham  Hastings y  Q.(\t  and  Ji,  Fossett  Lock,  for  the 
plaintiff. — The  plaintiff  is  entitled,  as  the  plaintiff  in 
a  creditors'  action,  to  the  assistance  of  the  court.  He 
is  practically  a  cestui  que  trnst  of  the  executors. 
The  court  wul  not  discharge  an  order  made  in  favour 
of  one  creditor,  and  without  opposition  on  the  part  of 
the  executors,  at  the  instance  of  another  creditor: 
Talbot  V.  Hope-Scott,  6  W.  R.  269,  4  K.  &  J.  96 ;  Jiich- 
mond  V.  WhiUy  27  W.  R.  878,  12  Ch.  D.  361. 

H  B.  Buckley y  Q.C.y  and  F.  P.  Onslow,  for  Lord 
Brooke. 

Stirlixg,  J. — This  is  an  application  to  discharge 
an  order  which  I  made  last  week  for  the  appointment 
of  a  receiver  of  the  estate  of  William  Wells,  late  of 
Holme,  in  the  county  of  Huntingdon.  The  action  is 
brought  by  a  creditor  on  behalf  of  himself  and  all 
other  creditors  against  the  legal  personal  representa- 
tive of  the  testator,  and  against  a  trustee  of  the  will, 
who  is  named  as  an  executor,  but  has  not  proved. 
These  were  the  only  defendants  when  the  order  was 
made,  but  since  then  other  persons,  including  the 
present  applicant,  have  been  added  as  defendants, 
and  are  now  parties  to  the  action.  I  do  not  discharge 
the  order  which  I  made,  as  I  said,  yesterday  week,  on 
the  ground  that  any  of  the  parties  to  the  proceedings 
were  guilty  of  any  impropriety  when  they  came  here 
and  asked  for  the  appointment  of  a  receiver,  or  that 
ihey  withheld  anythmg  from  the  court  of  which  the 
court  ought  to  have  been  inf oimed.  Certainly,  as  far 
as  regards  what  took  place  in  court,  there  was  no 
impropriety  whatever,  because  I  was  informed  by  the 
learned  counsel  engaged,  of  all  the  facts  which  appear 
to  me  now  on  this  hearing  really  material  to  the 
decision  of  the  case.  The  application  was  one  for  a 
receiver,  and  I  was  informed  on  the  one  hand  that 
the  executor  was  not  unwilling,  to  say  the  least — 
4>erhaps  I  may  go  as  far  as  to  say  was  willing — that 
the  receiver  should  be  appointed ;  but  on  the  other 
hand,  that  he  could  not  consent,  because  the  present 
Applicant  insisted  that  the  right  of  retainer  legally 
vested  in  him,  the  executor,  should  be  exercised  in  his 
favour,  and  that,  further,  a  summons  had  been  taken 
out  by  the  present  applicant  for  the  purpose  of 
•enforcing  that  right.  Under  these  circumstances, 
seeing  that  the  executor  was  not  unwilling  that  the 
assets  of  the  testator  should  be  distributed  in  the 
manner  which  is  favoured,  if  I  may  say  so,  by  a 
court  of  equity,  where  lawfully  it  can  be  done — tiiat 
is  to  say,  in  such  a  way  as  to  produce  equality  among 
the  various  creditors — I  thought  the  best  course  to 
take  was  to  appoint  a  receiver,  and  at  the  same  time 
to  protect  the  mterests  of  the  then  absent  party  by 
imposing  a  term  upon  the  plaintiff  in  the  action  that 
he  should  accept  short  notice  of  motion  to  discharge 
the  order  whicui  I  made.  I  did  not  make  that  order 
altogether  without  consideration,  but  I  am  bound  to 
say  now,  having  further  considered  the  matter  and 
heard  the  arguments,  I  think  I  should  have  done 
better  if  I  had  simply  directed  the  motion  to  stand 
over  in  order  that  the  present  applicant  might  be 
brouffht  here.  However,  the  present  applicant  imme- 
diately gave  notice  of  motion.  An  application  fwas 
made  to  me  to  stay  the  completion  of  the  order 
until  this  motion  was  heard,  and  the  order  has  not 
been  completed,   still  less  hAS  anything  been  done 


under  it,  and  the  position  of  the  assets  is  predfiely 
the  same  at  this  moment  as  it  was  yesterday  week, 
when  the  order  was  made,  and  no  party  has  as  yet 
been  prejudiced.  Now  I  have  to  consider  whether  it 
is  really  right  and  proper  that  a  receiver  should  be 
appointed  on  the  present  occasion. 

The  position  of  matters  is  this.  The  defendant. 
Lord  Brooke,  who  is  the  legal  personal  representative 
of  the  testator,  has  vested  in  him  and  Admiral  Welk 
as  trustees  of  the  settlement,  a  debt  due  from  tlK* 
testator's  estate.  The  beneficiaries  under  the  settle- 
ment, of  which  Lord  Brooke  and  Admiral  Wells  an- 
trustees,  say  this  :  "  You,  Lord  Brooke,  by  virtue  of 
your  position  as  executor,  have  acquired  at  law  the 
right  of  retaining  out  of  the  legal  assets  of  the  testator 
the  debt  which  is  legally  due  to  you,  and  we  inswt 
that  that  legal  right  you  shall  use  for  our  benefit " ; 
and  they  have  taken  out  a  summons  in  this  branch  of 
the  court  for  the  purpose  of  having  that  question 
determined. 

The  summons  is  not  ripe  for  hearing,  but  it  m 
obvious  that  thei'e  is  a  question  to  be  considered  upon 
it,  and  it  is  not  light  that  anything  should  be  done 
to  prejudice  the  position  of  the  present  applicant  until 
that  question  is  determined. 

Now  the  effect  of  appointing  a  receiver  is  this,  that 
the  assets  will  be  intercepted  before  they  reach  the 
hands  of  the  executor,  and  it  may  be.  I  do  not  say 
necessarily  that  it  will  be,  that  by  that  means  asaefts 
which  would  otherwise  be  applicable  in  payment  of 
the  debt  due  to  the  ti-ustees  of  the  settlement  will  V- 
prevented  from  being  so  applied. 

The  present  ai^plicant,  therefore,  has  an  interest 
in  seeing  that  no  order  is  made  which  would 
prejudice  the  right  which  he  claims,  and  he  comeK 
nere  and  says  uiat  no  sufficient  ground  has  been 
shown  for  the  appointment  of  a  receiver.  Now  the 
state  of  the  matters  is  this — ^namely,  the  apx>ointment 
of  a  receiver  was  not  made  by  consent.  The  executor 
expressly  says  that  he  is  very  willing  to  submit  to  the 
appointment  of  a  receiver,  and  is  very  'billing  to 
aostain  from  exercising  his  right  of  retainer  if  he  can 
properly  do  so,  but  tiiat  while  this  question  is  pending 
between  him  and  the  })eneficiaries  under  the  settlement 
of  which  he  is  a  ti-usteehe  cannot  consent  to  any  order 
which  would  pi-ejudice  their  rights ;  therefore  he  does 
not  consent,  and  the  order  cannot  be  treated  as  a  con- 
sent order. 

The  only  question  is  whether  any  ground  other  tiian 
that  of  consent  can  be  shown  for  obtaining  the  order. 
Now  it  is  admitted,  and  it  is  common  ground  to  all 
parties,  that  Lord  Brooke  has  not  been  guilty  of  any 
impropriety  as  regards  the  assets ;  ho  has  not  wasted 
them,  or  done  anything  which  is  wrong  in  any  way, 
and  the  only  question  which  arises  is  tfis,  whether  it 
is  right  and  proper  that  a  receiver  should  be  appointed 
simply  on  the  groimd  that  Lord  Brooke  may  exercise 
the  legal  right  of  retainer  which  is  vested  in  him  to 
the  prejudice  of  the  general  creditors  of  the  testator. 
The  Question  in  that  precise  form  does  not  seem  to 
have  been  the  subject  of  decision ;  but  there  are  cer- 
tain decisions  which  have  been  referred  to  which 
appear  to  me  to  indicate  clearly  the  course  which  1 
ought  to  take  under  the  cireumstances.  In  the  case 
of  the  Eurowan  Assurance  Society  v.  Badcliffv  it  was 
decided  by  the  kte  Master  of  the  Bolls  that  **  where 
an  executor  or  administrator,  after  the  commence- 
ment of  a  creditoi*s'  administration  action  and  before 
judgment,  has  volimtarily  paid  any  creditor  in  full,  the 
rule  in  equity  and  not  at  law  must  now  prevail,  under 
tjie  Judicature  Act,  1873,  s.  2o,  sub-section  11,  and  he 
will  accordingly  be  held  to  have  made  a  good  payment 
and  will  be  iJlowed  it  in  passing  his  accounts,  even 
though  he  may  have  had  notice  of  the  action  before 
payment."  That  decision  has  recently  been  followed  by 
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the  Court  of  Appeal.  But  the  Master  of  the  Rolls  at 
the  conclusion  of  his  judgment  said  tliis : — '*  The  only- 
way  to  prevent  such  payments  bein^  made  is  by  the 
pklntiff,  upon  issuing  the  writ,  immediately  applying 
for  and  obtaining  a  receiver."  That  was  a  dictum 
only,  but  I  'believe  that  I  am  right  in  saying  that 
upon  that  dictum  many  applications  for  receivers  were 
made  and  were  acceded  to  both  by  the  late  Master  of 
the  Rolls  and  also  by  other  judges  of  the  Chancery 
Division,  and  that  in  none  of  these  cases  was  any 
resistance  offered  to  the  application.  But  that  came 
to  an  end  upon  a  decision  of  the  Court  of  Appeal,  in 
the  year  1884,  in  the'case  of  PhiUqts  v.  Jones.  There 
the  application  was  made  for  the  appointment  of  a 
receiver  to  the  Vice-Chancellor  of  the  Coimty  Palatine 
of  Lancaster,  and  the  only  ground  alleged  for  asking 
for  a  receiver  was  that  the  executoi*s  would  not  a^nit 
assets,  and  that  they  would  be  entitled,  according  to 
the  settled  rule  in  equity,  before  judgment  in  the 
action  to  pay  in  full  any  creditor  whom  they  might 
choose  to  prefer.  Reliance  was  placed  on  the  power 
given  to  the  court  by  sub-section  S  of  section  25  of 
the  Judicature  Act,  1873,  to  appoint  a  receiver  by  an 
interlocutory  order  in  all  cases  in  which  it  shall 
appear  to  tibe  court  to  be  just  and  convenient  that 
such  order  should  be  made ;  and  on  the  observa- 
tion made  by  Jessel,  M.R.,  in  Kunqtcan  Assurance 
Sfcifty  V.  Radcliffe  ;  Bristowe,  V.C.,  however,  declined 
to  appoint  a  receiver,  and  the  Coiu-t  of  Appeal 
(Cotton,  Bowen,  and  Fry,  L.JJ.)affu'med  his  decision. 
The  court  said  that  '*  sub-section  8  of  section  2o  of 
the  Judicature  Act  only  gave  the  coiu:t  power  to 
apjioint  a  receiver  in  aid  of  existing  rights.  The 
words  'jnst  and  convenient'  must  bo  construed 
with  reference  to  the  existing  law  of  the  coimtry.  To 
accede  to  the  present  application  would  amoimt  to  a 
revei-sal  of  the  decision  of  the  House  of  Lords  in 
hirston  V.  Lord  Or  ford  ^  Prec.  in  Cli.  1N8,  CoUes,  229, 
which  established  the  ri^ht  of  an  executor  to  pay  a 
creditor  in  full  after  the  mstitution  of  a  suit  to  aomin- 
ister  the  testator^s  estate,  but  before  decree.  The 
observations  of  Sir  George  Jessel,  M.R.,  in  European 
Af^iiraiue  Society  v.  Raddifi'e  were  only  dicta,  not 
necessaiy  to  his  decision  in  that  case ;  if  they  wore 
intended  to  be  a  decision  that  in  any  creditors'  admin- 
istration action,  without  making  any  special  case, 
merely  because  that  executor  would  not  admit  assets 
a  receiver  would  be  appointed,  they  were  inconsistent 
with  the  course  of  authority."  The  matter  does  not 
n*st  tiiere,  because  in  the  case  of  Harris  v.  Harris  an 
appUcation  was  made  to  Chitty,  J.,  for  tlie  appoint- 
ment of  a  receiver  on  the  like  grounds,  and  what  his 
lordship  said  was  this :  **  The  principle  is,  that  a 
plaintiff  in  an  administration  action  is  only  entitled 
to  iidtritn  relief  against  the  administrator  or  executor 
when  a  case  is  shown  of  assets  being  wasted.  The 
law  allows  the  administrator  or  executor  to  prefer  one 
creditor  to  another,  and  there  is  no  equity  which  entitles 
thecourt  to  interfere,  except  after  judgment  for  adminis- 
tration. That  is  tho  law,  and  it  is  a  curious  state  of 
things,  and  I  do  not  say  that  I  approve  of  it.  I  can- 
not, however,  accede  to  the  plaintifTs  application, 
nor  do  I  think  that  he  would  fare  better  in  the  Court 
<»f  App|eal.  I  will,  however,  if  the  plaintiff  still 
desires  it,  give  leave  to  serve  short  notice  of  motion." 
There  the  matter  stopped ;  but  that  is  a  clear  state- 
ment by  the  learned  judge  of  ttie  principle  on  which 
these  appHcations  ought  to  be  dealt  with.  It  is  that 
the  plaintiff  in  the  administration  action  is  only 
mtitled  to  relief  against  the  adminstrator  or  executor 
vhen  a  case  is  shown  of  assets  being  wasted.  Now 
here  there  is  no  such  case  made.  Then  it  is  said  that 
these  cases  only  relate  to  the  preference  by  an  executor 
or  administrator  of  one  creditor  to  another,  and  that 
here  I  have  to  deal  with  the  right  of  the  executor  to 


retain  for  his  own  debts.  No  doubt  that  is  a  differ- 
ence, and  it  is  a  substantial  difference,  because 
although  the  judgment  for  administration  would 
interfere  with  the  executor's  right  to  prefer  one 
creditor  to  another,  it  does  not  interfere  with  the 
creditors'  right  of  retainer,  therefore  there  is  a  sub- 
stantial difference  between  the  two.  But  it  seems  to- 
me in  principle  one  case  governs  the  other.  The- 
Court  of  Appeal  in  Phillips  v.  Jones  says  that  the  legal 
right  of  an  executor  to  prefer  one  creditor  to  another- 
ought  not  to  be  interfered  with.  It  seems  to  me  that 
in  like  manner  I  ought  not  to  interfere  with  the  le^al 
right  of  the  executor  to  retain  in  satisfaction  of  his 
own  debt.  In  coming  to  that  conclusion  in  the- 
present  case  I  feel  strongly  that  if  I  abstain  from 
appointing  a  receiver  the  general  creditors  are  not 
likely  to  ho  prejudiced,  whereas  if  I  do  continue  the 
present  order,  and  appoint  a  receiver,  the  applicants  • 
m  this  case  may  be  prejudiced.  As  I  have  already 
pointed  out,  by  the  appointment  of  a  receiver  assets 
applicable  for  the  payment  of  the  applicants'  debt  may- 
be diverted  from  the  hands  of  the  executor,  he  is  not 
thereby  precluded  at  the  proper  time  from  asserting 
his  right  of  retainer,  and  there  is  every  ground  to 
believe  that  he  will,  if  he  can  do  so,  exercise  it  in 
favour  of  the  general  creditors  who  are  represented  by 
the  plaintiff. 

I  think,  therefore,  that,  with  the  view  of  keeping 
the  matter  in  statu  quo,  and  not  prejudicing  any  right, 
I  ought  to  discharge  the  present  order;  but  for  the 
sake  of  saving  expense  I  will  allow  the  motion  to  be 
again  brought  on  after  the  decision  upon  the  summons 
which  has  been  taken  out  by  the  present  applicant. 
As  regards  costs,  it  seems  to  me  I  shall  be  doing 
justice  if  I  make  them  costs  of  the  action. 

Solicitors,  Hastie  <£-  <Ut, ;  II,  A,  Dowse;  Frere  tt-  (V. 


^and£;&?i  Oct.2-,28;Nov.l4. 

Reg.  r.  Bishop  of  Loxdox  (No.  2).  (cr.) 

EalesiasticaJ  lair  —  licredos  - -^^  Ilejyresfntatiou  "  under 
Public  Wors/u'i,  Jlef/ulafion  Act,  1874  (37  <C  38  Vict, 
r.  8o),  S8.  S,  {)-- Second  r (presentation — Alleyed 
similarity — Uiship^s  discretion — Mandamus. 

fn  May,  1888.  a  '*  rrpresenfafion  "  had  been  made  to 
the  Bishitp  vf  London  under  sections  8  and  9  of  the 
Public  Worship  Iief/tdafion  Act,  1874,  that  the  J)ean  and 
Chapter  had  set  up  in  St.  PauVs  Cathedral  Church 
images  or  sculptured  subjects  trhich  tended  to  encourage 
ideas  and  derotions  which  irere  alleged  to  be  of  a  super- 
stitious kind,  and  to  be  unlawful.  The  bishop  refused  to 
transmit  this  *■*  representation,'*^  on  the  ground  that  the 
case  was  the  same  as  the  Exeter  case  (Phillpotts  v, 
Boyd,  23  W.  It  491,  /..  //.  6  P.  C.  435).  A  mandamus 
icas  granted  by  a  divisional  ctnirt  directing  the  bishop  to 
transmit  the  representation ;  but  this  decision  was  rerersed 
by  the  Court  (f  Apiieal,  and  the  matter  is  now  pending 
bffore  the  House  if  Lords. 

A  second  representation  was  presented  to  the  bishop, 
stating  that  the  images  hctd  in  fact  encouragtd  ideas  and 
devotions  of  an  idolatrous  kind,  and  that  id^datrous  regard 
had  been  in  fact  jxiid  to  them.  The  bishop  refused  to 
transmit  this  second  representation,  on  the  ground  that  it 
was  in  substance  the  same  as  the  former. 

On  a  rule  for  a  mandamus  to  the  bishop  to  transmit 
the  representation, 

Held,  by  Stephen,  J.,  that  the  mandamus  ought  to  go, 
as  the  second  representatiim  differed  materially  from  the 

(a.)  Reported  by  Sir  Sherston  Bakee,  Ban-ister-at- 
Law, 
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JormtTy  inasmuch  as  it  asserted  that  the  images  had,  in 
factf  led  to  idolatry,  whereas  the  former  representation 
onlt/  asserted  that  they  tended  to  idolatry. 

ileld,  by  Hawkins,  J.,  that  the  mandamus  ouglit  not 
to  </o,  on  the  ground  that,  if  the  new  matter  disclosed  a 
new  offence f  it  tixw  not  within  the  Act  at  all ;  if  it  did 
iwty  then  it  was  substantially  the  same  as  the  fomver. 
Further y  thai,  as  the  bishop  had  stated  in  his  answer  thai 
he  **  had  considered  the  whole  circumstances  of  the  case,^* 
his  opinion  formed  thereon  was  not  open  to  appeal. 

The  court  being  divided  in  opinion,  the  rule  for  a 
mandamus  was  discJiarged. 

Rule  calling  on  the  Bishop  of  London  to  show 
cause  why  a  mandamus  should  not  issue  ordering  him 
to  transmit  to  the  persons  complained  of  a  *'  repre- 
sentation" under  sections  8  and  9  of  the  Public 
Worship  Begulation  Act,  1874,  with  respect  to  the 
reredos  erected  in  St.  Paul's  Gatiiedral. 

On  the  4th  of  May,  1888,  a  former  **  representa- 
tion" had  been  made  to  the  bishop  by  the  prosecutors, 
to  the  effect  that  the  Dean  and  Chapter  of  the  Cathedral 
church  of  St.  Paul,  in  the  City  of  London,  had 
introduced  and  set  up  upon  the  altar-piece  or  reredos 
of  the  cathedral,  an  image  or  sculptured  subject 
representing  oiu*  Lord  upon  the  Cross,  in  a  conspicuous 
position,  and  also  an  image  or  sculptured  subject 
representing  the  Blessed  Virgin  Mary  with  the  Child 
in  her  arms  immediately  above  the  communion  table ; 
that  the  said  images  or  sculptured  subjects  tend  to 
encourage  ideas  and  devotions  of  an  unauthorized  and 
superstitious  kind,  and  are  unlawful. 

The  bishop,  in  his  reply,  delivered  in  pursuance  of 
-section  9  of  the  Act,  refused  to  transmit  the  **  repre- 
isentation,"  upon  the  ground  chiefly  that  the  main 
•question  at  issue  in  the  case  had  already  been  decided 
in  thB  Exeter  case  {PhillpoUs  v.  Boyd,  23  W.  R.  491, 
L.  R.  6  P.  C.  435).  A  rule  for  a  mandamus  ordering 
him  to  send  forward  the  ** representation*^  was  made 
absolute  by  the  Divisional  Court,  Pollock,  B.,  dissent- 
ing {Reg.  V.  Bishop  of  London,  23  Q.  B.  D.  414,  37 
W.  K.  Dig.  72).  This  decision  was  reversed  by  the 
Court  of  Appeal  (38  W.  R.  214,  24  Q.  B,  D.  213),  and 
the  case  is  now  pending  before  the  House  of  Lords. 

Li  the  meantime  the  present  "  representation'*  was 
sent  to  the  bishop,  and  it  differed  from  the  former 
-•'Irepresentation"  in  this,  that,  whereas  the  former 
"  representation  *'  set  out  that  the  images  or  sculptured 
subjects  tended  to  encourage  ideas  and  devotions  of 
.an  unauthorized  and  superstitious  kind,  the  present 
** representation**  set  out  that  they  had  done  so  in 
fact.  The  present  ** representation**  stated  "that 
the  said  images  or  sculptured  subjects  have,  in  fact, 
encouraged  ideas  and  devotions  of  an  idolatrous  and 
superstitious  kind,  and  have  been,  in  fact,  abused,  and 
idolatrous  and  superstitious  regard  and  reverence  have 
been,  in  fact,  paid  to  them,  and  these  allegations  we 
are  prepared  to  establish  by  evidence,  and  that  the 
setting  up  of  the  images  has,  in  fact,  brought  about 
violations  of  the  22nd  article.'* 

The  bishop  being  of  opinion  that  this  second 
"  representation  **  was  in  eflfect  the  same  as  the  former 
one,  declined  to  entertain  it,  and  gave  his  reason  as 
follows  : — * '  That  we,  having  considered  all  the  circum- 
stances of  the  case,  consider  that  proceedings  should 
not  be  taken  for  the  following  reason — ^viz. ,  that  the 
•questions  raised  in  this  case  are  identical  in  substance 
with  those  raised  in  the  former  case,  on  which  an 
appeal  is  now  pending  before  the  House  of  Lords.'* 

The  prosecutors  then  obtained  the  present  rule  for  a 
Tnandamus  to  the  bishop,  directing  hinn  to  proceed  on 
the  "  representation." 

The  bishop  filed  an  affidavit  in  answer,  and  in  it  he 
stated  "that  after  considering  the  whole  circum- 
8tanc-)8  of  the  ccmo  according  to  the  provisions  of  the 


Public  Worship  Begulation  Act,  I  was  and  am  of 
opinion  that  the  main  question  raised  in  the  first  repre- 
sentation is  identical  with  the  main  question  nised 
by  the  present  representation — ^viz.,  wnether  oertam 
portions  of  the  reredos  of  St.  Paul's  Cathedral  are  or 
are  not  illegal,  and  that  it  appears  to  me  that  it  was 
highly  inexpedient  that  the  present  repreae&tation 
should  be  allowed  to  proceed  until  it  was  detennined 
by  the  House  of  Lords  whether  the  first  repreaenta- 
tion  should  proceed  or  not,  and  I  submit  that  my 
decision,  based  on  this  opinion,  is  a  good  and  valid 
decision  under  the  provisions  of  the  Act." 

SirR.E.  Webster,  A.G.  {Jeune,  Q.C.,  and  Comnl 
with  him),  showed  cause. 

MouHon,  Q.C.  {Danckwertz  with  him),  in  support  of 
the*rule. 

Jeune,  Q.C,  and  Coward,  for  the  dean  and  chapter. 

Sir  W.  G.  Phillinvore,  for  the  dean. 

Cur.  adv.  tnlt. 

Nov.  14. — Stephen,  J. — In  this  case  I  am  sony 
that  my  brother  Hawkins  and  myself  have  not  been 
able  to  agree.  He  thinks  that  no  Tnandamus  ought  to 
go ;  I  think  it  ought  to  go.  The  coiui^  being  divided, 
the  result  is  that  there  will  be  no  rule  for  a  maruhmHi. 
The  question  turns  upon  the  bishop's  statement  of 
his  reasons  for  not  allowing  the  representation  to 
proceed,  and  in  those  reasons  and  in  his  affidavit  the 
bishop  says  that  the  fii'st  representation  was  substan- 
tially the  same  as  the  present,  and  practically 
identical  with  it,  and  that  the  charge  in  tne  second 
representation,  tiiat  superstitious  reverence  has,  in  fact 
been  paid  to  these  sculptured  figures  or  images,  does 
not  in  substance  distinguish  the  cases,  and  that  it  was 
a  charge  conunou  to  both  representations  that  the 
sculptured  figures  were  illegal. 

These  are  the  reasons  vmy  the  bishop  declines  to 
proceed  on  this  representation,  and  there  can  be  no 
doubt  of  the  good  faith  of  the  bishop  in  the  matter. 
I  think,  however,  that  that  view  was  arrived  at  with- 
out considering,  as  the  statute  requires,  **aU  the 
circumstances  of  the  case,'*  and  that  he  came  to  this 
decision  under  a  mistake.  It  has  escaped  the  bishop's 
attention  that  the  representation  in  the  second  casr 
goes  considerably  beyond  the  representation  in  the 
first,  and  the  charge  in  the  second  is  entirely  difierent 
from  the  charge  in  the  first.  The  second  contains  a 
charge  that  the  images  in  question  not  only  tend  to 
superstitious  reverence,  but  that,  in  fact,  they  have 
been  made  the  objects  of  superstitious  reverence. 

That  is  a  separate  and  distinct  charge,  and  the 
bishop  has,  I  thmk,  failed  to  see  that  there  are  two 
different  charges,  and  that  the  second  raises  questions 
of  law  and  fact  which  are  not  raised  on  the  first,  so 
that  there  is  a  considerable  difference  between  the  two 
representations.  The  overlooking  this  difference  ap- 
pears to  me  to  run  through  and  vitiate  the  reasons  of 
the  bishop.  I  consider,  tiierefore,  that  in  the  present 
case  the  complainants  are  entitied  to  proceed  upon 
their  representation,  and  that,  therefore,  this  miii- 
damus  ought  to  go. 

Hawkixs,  J.,  read  the  following  judgment: — 
On  the  17th  of  June  last  a  rule  nisi  was  grantt^  by 
a  divisional  comt  cabling  upon  the  Bishop  of  London 
to  show  cause  why  a  liuindamus  should  not  issue  com- 
manding him  to  transmit  a  copy  of  a  representatiou 
of  Sir  Christopher  Robert  Lignton  and  three  others 
to  the  persons  complained  of — ^viz.,  the  Dean  and 
Chapter  of  St.  Paul  s — and  proceed  thereon  furtlier 
in  accordance  with  the  Public  Worship  Act,  1874,  or. 
in  the  alternative,  why  a  mandamus  should  not  issuo 
commanding  him  to  proceed  to  consider  the  whole  of 
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tiie  circimistaiices  of  the  case  affecting  such  represen- 
tation, without  considering  any  other  drcumstanoes 
or  taking  into  consideration  reasons  other  than  the 
csTCumstanoes  of  the  case. 

Hus  role  came  on  for  argument  before  my  brother 
Stephen  and  myself  early  in  the  present  sitting^,  and 
we  DOW  have  to  give  our  judgments  upon  it. 

The  representation  referred  to  in  the  rule  was  made 
and  sent  to  the  bishop  on  May  1, 1890.  On  May  9 
the  bishop  duly  stated  in  writing  and  deposited  in 
the  registry  of  the  diocese  his  opinion  touching  the 
said  representation  and  his  reason  therefor.  Such 
opmion  and  reason  were  as  foUows : — '  *  We,  Frederick, 
1^  Divine  permission  Bishop  of  London,  having,  in 
pnrsoance  of  the  provisions  of  the  Public  Worship 
Kegalation  Act,  1874,  considered  the  whole  circimi- 
stances  attending  the  above  representation,  are  of 
opmion  that  proceedings  should  not  be  taken  thereon 
for  the  following  reason — viz.,  that  the  questions 
raised  in  this  case  are,  in  substance,  identicaJ  with  Hiose 
raised  in  the  case  of  the  repnisentation  of  ^Allcroft 
and  others  against  the  Dean  and  Chapter  of  St. 
Paul's,'  and  the  application  for  a  nvundamus  by  All- 
croft  and  others  against  us,  and  that  such  application 
ia  now  pending  on  appeal  to  the  House  of  Ix)rds,  and 
wiU  shortly  be  ready  for  hearing  by  that  tribunal." 

It  is  necessary,  in  order  thoroughly  to  understand 
this  case,  that  I  ^ould  now  shortly  describe  the  pro- 
ceedings in  the  case  of  AUcroft  and  others,  referred  to 
by  the  bishop. 

On  the  4th  of  May,  1888,  one  Allcroft  and  three 
others  made  a  representation  to  the  bishop  complain- 
ing  of  the  Dean  and  Chapter  of  St.  Paul's  respecting 
the  introduction  and  setting  up  of  identically  the 
same  images  or  sculptiured  subjects  as  are  made  the 
subject  of  Sir  C.  lighton's  representation,  charging 
•simply  (in  paragraph  4)  that  each  of  the  said  images 
or  sciuptui^  subjects  **  tends  to  encourage  ideas  and 
devotions  of  an  imauthorized  and  superstitious  kind, 
and  is  unlawful ;  and,  in  pai'agraph  o,  that  the  said 
images  or  sculptured  subjects  are  respectively  addi- 
tions to  the  fabric,  ornaments,  or  furniture  of  the 
Cathedral  church,  and  are  decorations  forbidden  by 
law." 

On  the  23rd  of  May,  1888,  the  bishop  duly  stated 
in  writing  his  opinion  that,  having  considered  the 
whole  circumstances  of  that  representation,  he  was 
of  opinion  that  proceedings  should  not  be  taken 
thereon,  and  he  stated  at  length  his  reasons  for  such 
opinion,  the  principal  reason  being  that  substantially 
the  principal  at  issue  had  be<m  already  decided  in 
Philtpctta  V.  Boydy  in  which  it  was  hold  that  the 
rereaos  in  Exeter  Cathedral  showing  a  figure  of  our 
I^rd  in  the  act  of  ascending  to  heaven  was  held  to 
be  lawfully  erected,  and  that  in  his  view  it  could  not 
be  said  that  one  reredos  offered  serious  temptations 
to  idolatry  and  the  other  did  not.  With  that  opinion 
Allcroft  and  his  fellow  complainants  were  dissatisfied, 
and  obtained  from  a  divisional  court  a  maiidamus  to 
compel  the  bishop  to  take  further  proceedings  upon 
their  representation.  On  appeal  made  by  the  bishop, 
the  Court  of  Appeal,  on  the  17th  of  December,  1889, 
reversed  the  ju^ment  of  the  Divisional  Court,  and 
against  this  reversal  an  appeal  to  the  House  of  Lords 
is  now  standing  for  argument. 

It  was  not,  of  course,  open  to  the  learned  counsel 
for  Sir  C.  Lighten  to  contend  before  us  against 
the  judgment  of  the  Court  of  Appeal,  nor  do  I 
think  he  could  have  hcmed,  if  the  two  representa- 
tions of  Allcroft  and  Sir  C.  lighten  and  the  questions 
raised  thereon  were  substantially  identical,  successfully 

to  contend  that  the  opinion  of  the  bishop  with  the 

reason  assigned— viz.,  that  the  latter  representation 
.  ought  not  to  be  proceeded  upon  until  the  earlier  one  had 

been  finally  adjudicated  upon  by  the  House  of  Lords 


— ^were  not  unimpeachable.  It  was  contended,  how- 
ever, that  the  representations  were  not  identical  either 
in  form  or  in  substance,  and  for  these  itiasons — first, 
that  the  new  ornaments  introduced  into  the  repre- 
sentation of  Sir  C.  Idghton  in  paragraphs  o  and  6  in 
themselves  furnished  fresh  and  distinct  grounds  of 
complaint  which  were  not  to  be  foimd  in  Allcroft's 
representation ;  and,  secondly,  that  the  additional 
matters  introduced  into  paragraph  4  and  the  state- 
ments in  paragraphs  5  and  6  were,  at  aU  events, 
new  circumstances  not  present  to  the  bishop's  mind 
in  the  earlier  case,  and  which  of  themselves  required 
the  fresh  consideration  of  the  bishop.  I  propose  to 
deal  with  these  reasons  in  their  ordei'.  Pint,  do  the 
new  statements  in  the  representation  of  Sir  C.  lighton 
furnish  new  grotmd  of  complaint  against  the  Dean 
and  Chapter,  and,  if  so,  is  such  new  ground  of  com- 
plaint one  over  which  the  bishop  has  jurisdiction 
under  the  8th  section  of  the  Public  Worship  Act? 
For  if  no  such  new  ground  of  complaint  is  shown,  or 
if,  being  shown,  the  bishop  has  no  jurisdiction  over 
it,  no  duty  is  cast  upon  him  to  take  cognizance  of 
it.  Now,  line  new  or  additional  circumstances  intro- 
duced into  Sir  C.  Lighton's  i-epresentation  may  be 
shortly  stated  as  foUows — ^viz.,  that,  though  the 
images  when  first  erected  may  have  been  innocent  and 
harmless,  and  may  not  then  have  had  any  tendency  to 
encourage  idolatrous  ideas  or  devotions,  they  are  now 
in  danger  of  being  abused  and  idolatix)us  reverence  is 
in  the  future  likely  to  be  paid  to  them  ;  •  that,  in  fact, 
such  images  have  since  their  erection  encouraged  such 
idolatrous  ideas  and  devotions,  and  that  superstitious 
regard  and  reverence  have  been,  in  fact,  paid  to  them  ; 
and,  moreover,  that  the  setting  up  of  the  imeiges  has 
tended  to  bring  about,  and  has  brought  about, 
breaches  of  the  22nd  Article  of  Beligion,  and  so 
it  was  contended  that  even  if  lawnil  in  their 
origin  they  have  become  luilawful  by  reason 
of  the  new  mattera  now  charged.  That  the 
law  by  some  proceeding  or  other  will  inter- 
fere to  prevent  the  idolatrous  worship  of  images,  how- 
ever lawful  their  origin  may  have  been,  and  however 
innocent  their  tendency,  cannot,  I  am  afraid,  be  ques- 
tioned. In  delivering  the  judgment  of  tiie  Privy 
Council  in  Phillpotts  v.  Boyd,  Lord  Hatherley  said : 
— "  Their  lordships  desire  it  to  be  clearly  imder- 
stood  that  nothing  decided  in  this  case  affects  the 
question  of  superstitious  regard  being  paid  con- 
trary to  the  22nd  Article  of  Beligion  to  any  re- 
presentations or  images  that  arc  or  may  at  any  time 
oe  set  up  in  churches.  The  law  will  at  all  times  be 
sufficiently  strong  to  correct  and  control  any  such 
abuse."  In  Clifton  v.  Ridsdale,  1  P.  D.  358,  Lord 
Penzance  says : — "  I  doubt  whether  any  narrower  or 
more  exact  definition  of  what  is  lawful  and  what  un- 
lawful can,  for  practical  purposes,  be  framed  than 
that  which  is  set  forth  in  the  case  of  PhiHpoUa  v.  Boyd. 
But,  adhering  to  that  decision,  and  each  case  stand- 
ing on  its  own  circumstances,  it  is,  I  think,  to  be 
presumed  that  the  Court  of  Api^eal  would  not  hesitate 
to  adjudge  even  painted  windows  or  painting  por- 
traying the  same  subject  to  be  imlawful  if  it  were 
satisfied,  from  the  mode  in  which  the  subject  was 
treated,  the  place  which  they  occupied,  or  other  the 
incidents  in  surroimding  circumstances,  that  they 
were  in  real  danger  of  adoration,  worship,  or  super- 
stitious reverence.  So  long  as  they  are  free  from  this 
charge  and  fulfil  no  other  function  but  that  of  fitly 
decorating  the  church,  they  are  free  from  objection ; 
the  moment  that,  from  any  cause,  whether  residing  in 
the  objects  themselves,  or  arising  among  those  who 
worship  in  the  church,  the  danger  of  their  adoration 
is  made  manifest,  I  conceive  that  they  cease  to  be 
innocent  and  faU  under  the  charge  of  illegality." 
What  is  to  be  done  in  such  a  case  I  do  not  pretend 
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to  say  ;  whatever  the  law  is  upon  the  subject  it  must, 
of  course,  be  obeyed ;  but  I  trust  in  any  event  some 
other  alternative  will  be  foimd  open  to  the  dean  and 
chapter  than  the  removal  or  destruction  of  objects  in 
themselves  beautiful  and  elevating  erected  by  lawful 
authority,  having  in  themselves,  in  the  bishop's 
opinion,  no  tendency  to  promote  the  superstitious 
-  reverence  of  reasonable  persons,  but  which  may  yet 
be  proclaimed  unlawful  and  calculated  to  sap  the 
foundation  of  the  Established  Church  simply  because 
some  erratic  or  capricious  persons  have  in  their  folly 
or  ignorance  offered  idolati'ous  worship  to  them. 
Assuming,  however,  that  the  images  would  be  ren- 
dered unlawful  by  reason  of  the  matters  complained 
of  in  rparagraphs  o  and  6  of  the  representation,  such 
complaints  do  not  appear  to  me  to  come  within  the 
cognizance  of  the  bishop  upon  such  proceedings  as 
those  instituted  by  Sir  C.  Lighton  and  his  fellows. 
The  jurisdiction  conferred  upon  the  bishop  by  the  8th 
and  9th  sections  of  the  Public  Worship  Act,  1874,  is 
confined  to  such  matters  as  are  specifically  pointed 
out  in  the  8th  section — viz.,  to  complaints — "  (1)  That 
in  such  church  any  alteration  in  or  addition  to  the 
fabric,  ornaments,  or  furniture  thereof  has  been  made 
without  lawful  authority,  or  that  any  decoration  for- 
bidden by  law  has  been  introduced  into  such  church." 
"  (2)  That  the  incumbent  has  used  or  permitted  to  be 
used  unlawful  ornaments  of  the  minister,"  &c,  "  (3) 
That  the  incumbent  has  failed  to  observe  the  direc- 
tions contained  in  the  Book  of  Common  Prayer  re- 
lating to  the  performance  of  services,"  &c. 

We  have  only  to  deal  Avith  the  first  of  these  matters 
of  complaint,  the  essential  elements  of  which  ai*e  the 
luaking  without  law'^ul  authority  of  alterations  or 
additions  to  the  fabric,  oiTiaments,  or  furniture,  or  the 
introduction  of  forbidden  decorations.  The  continu- 
ance of  alterations  or  additions  not  unlawful  when 
made,  but  which  have  since  become  so,  or  the  con- 
tinuance of  decorations  not  forbidden  when  they  were 
introduced,  but  which  have  since  become  so,  is  not 
pointed  at  in  the  section.  To  continue  a  thing  already 
made  is  not  to  make  it,  nor  is  the  continuance  of  a 
thing  already  introduced  to  introduce  it.  Kow,  the 
bishop  has  already,  in  AUcrofVs  atse,  substantially 
expressed  his  opinion,  based  upon  the  authority  of 
Phil  I  potts  V.  Bo  lid,  that  the  images  set  up  upon  the 
rei'edos  in  question  were  not  umawful  when  set  up. 
By  that  opinion,  which  is  substantially  i-epeatcd  in 
the  present  case,  Ave  are,  for  the  puiposes  of  this 
case,  boimd.  It  follows,  therefore,  if  my  interpreta- 
tion of  the  language  of  the  statute  is  coiTcct,  that 
the  bishop  is  not  bound  to  take  cognizance  of  the 
new  matter  introduced  into  the  present  representation 
as  constituting  a  new  offence.  In  short,  it  comes,  in 
my  mind,  to  this.  If  the  new  matter  discloses  a  new 
and  distinct  offence,  it  is  not  one  within  the  juiisdic- 
tion  of  the  bishop  under  the  Public  Worship  Act. 
Stripped  of  such  new  matter,  the  two  cases  are  in 
substance  identical.  But  it  may  be  argued  that  even 
if  the  new  matter  does  not  furnish  in  itself  a  groimd 
of  complaint,  at  least  it  ought  to  be  regarded  as  some 
evidence  that  the  images  had  from  the  first  a 
tendency  to  provoke  idolatry,  and,  therefore,  the 
bishop  was  bound  to  consider  them  as  **  circum- 
stances "  of  the  case. 

My  answer  to  this  argument  is  that  the  bishop  in 
his  statement  and  in  his  affidavit  alleges  that  he  has 
**  considered  the  whole  circumstances  attending  the 
representation."  Why  are  we  to  be  asked  to  say  he 
has  not  done  so  ^  I  refuse  to  come  to  such  a  conclu- 
sion. If  he  has  honestly  considered  them,  and  upon 
them  and  them  only  he  has  formed  the  opinion  upon 
which  his  action  is  to  depend,  he  has  fulfilled  the  only 
obligation  cast  upon  him  by  the  law,  and  the  opinion 
80  formed  is  not  open  to  appeal.     The  statement  of 


the  bishop's  reason  for  his  opinion  is  not  esaflntisl  to 
the  validity  of  it,  but  still,  with  other  objects  in  Tier 
which  I  need  not  now  consider,  the  Legisiatiire  hts 
required  that  the  bishop*  s  reasons  shaU  be  deposited 
in  the  registry  of  the  diocese,  and  if  the  bishop  were 
to  disobey  the  law  and  refuse  to  observe  its  require- 
ments in  this  respect,  a  mandamus  no  doubt  woiud  He 
commanding  his  obedience.  But  in  this  case  he  lug. 
registered  his  reason  which  influenced  him  in  fonning 
his  opinion,  and  against  that  reason  there  is  again  no 
appeal.  Both  the  opinion  and  the  reason  may  be 
good  or  bad,  but  they  are,  I  am  satisfied,  the  homfidr 
opinion  and  reason  of  the  bishop,  based  on  the  whole- 
circumstances  of  the  case,  and  mere  is  no  evideace  to 
satisf}'  my  mind  that  his  judgment  has  been  in  the 
least  influenced  by  any  other  circumstanoes  or  con- 
siderations. In  this  state  of  things  to  issue  a  Man - 
damns  commanding  the  Bishop  of  London  to  tsxA 
forward  the  representation  in  the  teeth  of  his  opinion 
that  he  ought  not  to  do  so,  or  to  compel  him  to  con- 
sider the  circumstances  of  the  case  and  no  others  when 
I  am  satisfled  he  has  already  done  so,  is  not  what 
reason  or  the  law  requires,  and  therefore  I  think  this, 
rule  ought  to  be  disdiai^ed. 

The  court  being  divided  in  opinion  the  rule  for  a 
mandamus  was  discharged. 

It  tile  discharged. 

Solicitors  for  the  bishop  and  dean  and  chapter,  Z?r, 
Bolton,  ct*  Lee. 

Solicitors  for  the  dean,  Brooks,  Jenkins,  d'  Co. 

Solicitors  for  the  applicants,  Wainwriffht  <t'  Ballliu 


Q  B.Div.(Dayandl  Oct.  27,  2S. 

Lawrance,  JJ.)      j 
Overseers  of  Putney  r.  Loxdox  axd  Soctr- 
Westerx  Railway  Co.  («.) 

PiHtr  rate — Railway  comjtany — Deficiency  in  ihf  cottr^ 
of  an  nnderfakiny — Land?  occupied  but  not  ttsfd— 
Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18), 
s.  133. 

A  railway  comiKiny,  in  the  course  of  c^nnpleiirt'j  a 
portion  of  their  line,  purchased  and  t-ook  certain  jtroper- 
ties  irhich  were  outside  the  limits  of  deviation  fi/r  Hf 
indirect  2JuriK^se  of  buyiny  out  opposition  to  the  tuid^r- 
takiny,  and  not  for  actual  use  in  the  undertakiuy.  A 
deficiency  in  the  poor  rate  was  thereby  created. 

Held,  that  the  railway  compam/  were  liable  to  mfd^ 
yood  the  deficiency  under  section  133  of  the  lAinds  Clause 
Consolidation  Act,  184o. 

This  was  a  special  case  stated  by  the  consent  of 
the  parties  to  determine  whether  the  defendant  rail- 
way company  was  liable  to  make  good  a  deficiency  in 
the  rates  of  the  parish  of  Putney  caused  by  the  said 
defendants  or  their  predecessors  having  taken  certain 
lands  in  that  parish  for  the  purposes  of  their  railway, 
whereby  the  neighbouring  property  generally  had 
been  depreciated  in  value. 

The  question  arose  under  the  Lands  Clauses  Consoli- 
dation Act,  1845  (8  Vict.  c.  18),  section  133of  whichisin 
the  following  terms :  "  If  the  promoters  of  the  under- 
taking become  possessed  by  virtue  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  of  any 
lands  charged  with  the  land  tax,  or  liable  to  be 
assessed  to  the  poor  rate  they  shall  from  time  to  time 
until  the  works  shall  be  completed  and  assessed  to 

(«,)  Roi>orted  by  Cecil  Chapman,  Esq.,  Barrister-at* 
Law. 
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snch  land  tax  or  poor  rate  b3  liable  to  make  good  the 
deficiency  in  the  several  assessments  for  land  tax  and 
poor  rate  by  reason  of  such  lands  having  been  taken 
orused  for  the  purpose  of  the  works,  and  such  de- 
ficiency shall  be  computed  according  to  the  rental  at 
which  such  lands,  with  any  building  thereon,  were 
valued  or  rated  at  the  time  of  the  passing  of  the 
sfedal  Act." 

In  the  present  case  part  of  the  proparty  in  question 
consisted  of  a  row  of  houses  called  The  Cedars. 
These  houses  had  been  purchased  by  the  company, 
bat,  being  outside  the  limits  of  deviation,  had  not  been 
taken  or  used  in  the  construction  of  the  line.  Most 
of  the  tenants  left  the  houses  at  the  end  of  the 
tenancies,  and  the  houses  had  either  remained  un- 
occupied or  had  been  relet  by  the  defendants  and  re- 
assessed by  the  assessment  committee. 

Jel/y  Q.C,  for  the  plaintiffs. — ^We  rely  on  section 
133  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
contend  that  the  defendants  are  liable  to  make  up  the 
deficiency  in  the  rates  caused  by  their  having  taken 
the  houses,  although  they  have  not,  in  fact,  used  the 
houses  for  the  purposes  of  the  i-ailway.  The  only 
question  which  the  rating  authority  has  to  be  satib^cd 
upon  is  the  completion  of  the  works :  Governor  and 
Guardians,  ti*c.,  of  Bristol  v.  Mayor  of  Bristol,  3o  W.  R. 
619.  18  Q.  B.  D.  549.  All  the  property  was  essential 
to  the  undertaking  and  taken  for  the  purpose :  Bamfi 
v.  Southsea  Railway  Co.,  32  W.  E.  976,  27  Ch.  D.  536. 

Balfvur  Browne,  Q.C\,  for  the  defendants. — The 
company  are  not  liable  for  this  deiiciency.  The  houses 
are  outside  the  liiuit  of  deviation,  and  some  of  thciu 
have  not  been  used  at  all.  It  is  essential  to  prove 
that  the  lands  were  taken  for  the  purposes  of  the  rail- 
way, which  is  not  the  case  here  :  Stratton  v.  Metropu- 
litau  Board  of  Works,  23  W.  R.  447,  L.  R.  10  C.  P.  76. 

Day,  J. — This  is  an  action  for  the  recovery  of 
moneys  alleged  to  be  due  in  respect  of  a  deficiency  of 
rates  for  property  at  Putney,  caused  by  the  railway 
company  having  become  possessed  of  land  liable  to 
poor  rate.     The   main   portion  of  the  property  is  a 
row  of  houses  facing  the  Thames,  callea  The  Cedars, 
which  had  a  garden   in    front    common   to   all  the 
houses.     There   are    some  difficulties  in  construing 
section  133  of  the  Lands  Clauses  Act,   but  I  need 
not  anticipate  any  which  may  arise  in  other  cases. 
The  general    effect    of    the    section    is,   that  while 
a  railway  is  in  the  course  of  construction,  a  company, 
if  possessed  of    lands  liable  to   be  assessed   to    the 
poor  rate,  are  liable  from  time  to  time,  and  until  the 
completion  and  assessment  of  the  works,  to  make 
good  the  deficiency  in  the  assessments  caused  by  the 
taking  of  lands ;  and  on  the  whole  I  am  of  opinion 
that  the  plaintiffs  in  this  case  have  established  their 
right  to  recover.     The  defendants  were  the    "pro- 
moters"    of     the     undertaking.       They     *' became 
possessed      of     these    lands    by    virtue    of     their 
Act"      They    acquired    the    leases    and    the    re- 
version of  the    leases  by    purchasing  the    interests 
of  landlords    and    tenants,    and    the   tenants    had 
attorned   to    them.      The   railway  company  are   in 
possession  of  adl  the  houses,  and  they  must  be  so  by 
virtue  of  their  Act,  for  they  could  not  do  it  by  any 
other  way.    They  did  not  take  all  the  houses  in  the 
sense  of  working  in  them   or  putting  materials  in 
them  while  constructinfi^  their  line,  but  they  were  in 
I      receipt  of  the  rents  and  profits,  or  entitled  to  receive 
I     them,  and  they   had  no  other  power  to  take  them 
than  that  conferred  by  their  Act.     In  the  contracts  of 
conveyance  it  was  set  out  that  these  prop  ?r  tics  were 
taken  for  purposes    incidental  to  the  undertaking. 
The  company  could  not,  therefore,   now  b3  hoard  to 
say  that  that  was* not  the  ciise.     On  the  contrary,  it 


must  be  taken  that  it  was  so,  and  as  there  had  been 
a  deficiency  in  the  poor  rate  in  consequence  of  the 
houses  having  been  taken,  that  deficiency  must  be 
made  good.  The  company  would  have  credit  for  all 
rates  which  they  had  paid,  and  as  the  works  are  now 
completed  their  liability  to  make  good  such  defi- 
ciency ceases.  There  must  be  judgment  for  the  sum 
of  £1,986  Is.  9d.  now  claimed. 

Lawrance,  J.,  concurred.  . 

Solicitors  for  the  plaintiffs,  Bircham  (t  Co, 

Solicitor  for  the  defendants,  W.  Bee  re. 


I^oujse  of  ILorT)0. 

From  C.  A.  (England).  Aug.  5,  1890. 

Bell-Cox  i\  Hakes,  (a.) 

Practice  —  Appeal  —  Habeas   corpus — Jadinatare   Act, 
1873  (36  it  37  Vict,  c.  66),  «.  19. 

Where  a  person  has  been  discharged  by  the  High  Court 
under  a  writ  of  habeas  corpus,  the  Court  of  Apjjeal  has 
no  jurisdiction,  under  section  19  of  the  Judicature  Act, 
1873,  to  entertain  an  ajjjjeal  from  such  order. 

Decision  of  the  Court  of  Appeal  reversed  (Lords 
Morris  and  Field  dissenting). 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.E.,  and  Bowen  and  Fry, 
L.JJ.),  repoi-ted  36  W.  R.  12,  20  Q.  B.  D.  1,  revers- 
ing the  decision  of  the  Queen's  Bench  Division. 

In  June,  1886,  a  suspension  was  published  and 
served  on  the  appellant,  Mr.  Bell-Cox,  by  which  he 
was  suspended  from  his  clericcd  office  for  six  calendar 
months.  In  the  same  month  he  disobeyed  that  sus- 
pension, and  in  July  was  pronounced  to  be  in  con- 
tempt, and  a  significavit  was  issued. 

On  the  2nd  of  May,  1887,  a  writ  contunmc"  caiJicndj 
was  issued,  and  Mr.  Bell-Cox  was  arrested  under  that 
writ  on  May  4.  Thereupon  an  application  was  made 
for  a  habeas  corpus  in  the  Queen's  Bench  Division,  and 
under  the  new  procedure  in  relation  to  hahus  corptii 
the  Queen's  Bench  Division  made  the  rule  absolute, 
and  directed  the  release  of  the  appellant. 

The  respondent  Hakes  appealed,  and  the  Court  jf 
Appeal  reversed  that  decision. 

Mr.  Bell-Cox  appealed. 

The  appeal  was  first  argued  at  great  length  in  July, 
1889,  before  Lord  Halsbury,  C,  and  Ljrds  Fitz- 
gerald, Herschell,  and  Macnaghtc^n. 

,S;>  //.  Daccy,  Q,C.,  Sir  W.  Bh  ill  .'more,  and, 
Ilansfll,  for  the  appellant. 

Jeune  and  Banclxwcrts,  i:>T  t'l";  I\^s  londont  Hakes. 

Sir  E.  Clarke,  S.G.,  and  /?.  »S.  Wright,  appeared  for 
Lord  Penzance. 

The  death  of  Lord  Fitzgerald  took  place  before 
judgment  was  delivered,  and  the  appeal  v/as  re-argued 
before  Lord  Halsbury,  C,  and  Lords  Watson,  Bram- 
well,  Macnaghten,  Morris,  and  Field.  The  point 
considered  was  whether  an  appeal  lay  from  the 
Queen's  Bench  Division  to  the  Coui-t  of  Appeal  under 
the  circumstances  above  stated. 

Sir  W.  Phillimore  and  Ilansell  {Sir  H.  Ddcey, 
Q.C.,  with  them),  for  the  appellant.— There  was  no 
power  in  the  Court  of  Appeal  to  replace  in  custody, 

{a.)  Repor-cd  by  Charles  H.  Gkafton,  Esq.,  Bar- 
rister-at-Law. 
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and  under  section  19  of  the  Judicature  Act,  1873,  no 
appeal  is  g^vcn  from  an  order  gpmting  a  discharge 
under  a  habeas  corpus.  This,  too,  is  a  crimuud  matter, 
and  therefore  no  appeal  lies  by  section  47  of  the 
Judicature  Act,  1873:  Ex  parte  Wood  hall  y  Se^.H, 
655,  20  Q.  B.  D.  832 ;  Reg.  v.  Barnardo,  38  W.  R. 
315.  23  Q.  B.  D.  305 ;  0*Shea  v.  O'Shea,  38  W.  R.  374, 
15  P.  D.  59.  This  is  new  to  all  constitutional  law. 
Swin/en  v.  Swinfen,  5  W.  R.  203,  1  C.  B.  N.  S.  364, 
affords  an  analogy.  The  respondent  Hakes  was  in  no 
way  affected;  it  is  an  order  directed  to  the  gaoler, 
and  he  has  therefore  no  for  us  standi.  As  to  the  ques- 
tion of  costs,  Dodd's  case,  6  W.  R.  537,  2  De  G.  &  J. 
510,  525,  532,  was  referred  to. 

Jeune,  Q.O.,  and  DancJiwertSf  for  the  respondent 
Hakes. — Section  19  of  the  Judicature  Act,  1873,  gives 
a  right  of  appeal  in  clear  terms  in  all  cases  with  cer- 
tain exceptions.  This  strengthens  the  general  rule : 
WaJacdl  Overseers  y.  London  and  North-Western  Rail- 
wau  Co.,  27  W.  R.  189,  4  App.  Cas.  36,  per  Lord 
Cauns ;  Enraghfs  case,  6  Q.  B.  D.  376,  29  W.  R.  Dig. 
78;  Greeii  v.  Lord  Penzance,  30  W.  R.  218,  6  App. 
Cas.  657 ;  Reg.  v.  Barnardo,  38  W.  R.  315,  24  Q.  B.  D. 
283 ;  Needham  v.  Needham,  1  Phillips,  p.  643 ;  Duy- 
dale's  case,  2  E.  &  B.  129  ;  Rodger  v.  Comptoir 
d'Escompte,  19  W.  R.  449,  L.  R.  3  P.  C.  465.  The 
cases  before  the  Privj'  Council  are — Attorney-Genend 
of  Homj  Kong  v.  KwoJc-a-iSing,  21  W.  R.  825,  L.  R. 
5  P.  C.  179 ;  Reg.  v.  Monnt,  23  W.  R.  572,  L.  R.  6 
P.  C.  283. 

Yeo  V.  Tatum,  L.  R.  3  P.  C.  696,  19  W.  R.  P.  C. 
Dig.  14;  Witt  v.  Corrcoran,  24  W.  R.  501,  2  Ch.  D. 
69 ;  Great  Western  Railway  Co.  v.  Svn'udon  Railway 
Co.,  32  W.  R.  957,  9  App.  Cas.  787 ;  Cratvcour  v. 
Salter,  30  W.  R.  329,  were  also  referred  to. 

Hir  W.  Phillimore  replied. 

The  House  took  time  for  consideration. 

Aug.  5. — Lord  Halsbury,  C. —Probably  no  more 
important  or  serious  question  has  ever  come  before 
your  lordships'  House.  For  a  period  extending  as  far 
ijack  as  our  legal  history  the  writ  of  habeas  corpus  has 
been  regarded  as  one  of  the  most  important  safeguards 
of  the  Liberty  of  the  subject.  If,  upon  the  return 
to  that  writ,  it  wa»  adjudged  that  no  legal  ground 
Avas  made  to  appear  justifying  detention,  the  conse- 
quence was  imme<iiate  release  from  custody.  If 
release  was  refused  a  person  detained  might,  accord- 
ing to  Ex  parte  Partingttm,  13  M.  &  W.  679,  make  a 
fresh  application  to  eveiy  judge  or  every  court  in 
tm-n,  and  each  court  or  judge  was  bound  to  consider 
the  question  independently,  and  not  to  be  influenced 
by  the  previous  decisions  refusing  discharge.  If  dis- 
charge followed,  the  legality  of  that  discharge  could 
Aever  be  brought  in  question.  No  writ  of  error  or 
demurrer  was  allowed :  ( 'itg  of  London  case,  8  Rep. 
121. 

In  days  of  technical  pleading  no  informality  was 
allowed  to  i)rovent  the  substantial  question  of  the 
right  of  the  subject  to  his  liberty  being  heard 
find  determined.  The  right  to  an  instant  deter- 
mination as  to  the  lawfulness  of  an  existing 
imprisonment  and  the  twofold  quality  of  such  a  deter- 
mination that,  if  favourable  to  liberty,  it  was  without 
appeal,  and  if  unfavourable  it  might  bo  renewed  until 
each  jurisdiction  had  been  exhausted,  have  from  time 
to  time  been  pointed  out  bj'  judges  as  securing  in  a 
marked  and  exceptional  manner  the  personal  freedom 
of  the  subject.  It  was  not  a  proceocung  in  a  suit,  but 
w.is  a  summary  application  by  the  person  detained. 
No  other  party  to  the  proceeding  was  necessarily 
before  or  i-eprosentod  before  the  judge  except  the 
person  detaining,  and  that  person  omj'  because  he 
had  the  custody  of  the  applicant,  and  was  bound  to 


bring  him  before  the  jud^  to  explain  and  justify,  if 
he  could,  the  fact  of  imprisonment.  It  was,  as  Lord 
Coke  described  it,  festinum  remedium.  The  Act  of 
Charles  II.,  commonly  called  the  Habeas  Coxpus  Act, 
did  but  provide  remedies  and  penalties  to  enforce  the 
known  state  of  the  law  and  to  prevent  its  evaaom 
It  was  confined  to  criminal  cases  or  alleged  crimiosl 
cases,  and  provided  that  except  in  cases  of  treason 
and  felony  plainly  expressed  upon  the  face  of  the 
warrant  its  strongest  provision  should  have  operation. 
But  tiie  Act  oG  Geo.  3,  c.  100,  supplied  the  omiBOon 
to  provide  for  cases  where  the  cause  of  detention  wa* 
neither  crime  or  debt.  The  presonble  of  the  Act 
recites  both  the  efficiency  and  quickness  of  the  remedy 
in  these  words  :  "  Whereas  the  writ  of  Juibeai  corpw 
hath  been  found  by  experience  to  be  an  expeditious 
and  efltectual  method  of  restoring  any  person  to  hi» 
liberty  who  hath  been  unjustly  deprived  thereof;  and 
whereas  extending  the  remedy  of  such  writ  and 
enforcing  obedience  thereunto  and  preventing  delays 
in  the  execution  thereof  will  be  advantageous  to  the 
public ;  and  whereas  the  provisions  made  by  an  Act 
passed  in  England  in  the  thirty-first  year  of  King 
Charles  the  SScond,  intituled  *  An  Act  for  the  better 
securing  the  liberty  of  the  subject,  and  for  prevention 
of  imprisonment  beyond  the  seas,'  and  also  by  an 
Act  passed  in  Ireland  in  the  twenty-first  and  twenty- 
second  years  of  his  present  Maj^ty,  intituled  'An 
Act  for  the  better  securing  the  liberty  of  the  subjeit,* 
only  extend  to  cases  of  commitment  or  detainer  for 
criminal  or  supposed  criminal  matter, — Be  it  there- 
fore enacted,  &c.  .  .  .  That  where  any  person 
shall  be  confined  or  restrained  of  his  or  her  hbeity 
(otherwise  than  for  some  criminal  or  supposed  criminal 
matter,  and  except  persons  imprisoned  for  debt  or  by 
process  in  any  civil  suitj  within  that  part  of  Great 
Britain  called  England,  aominion  of  Wales,  or  town 
of  Berwick-upon-Tweed,  or  the  isles  of  Jersey,  Guern- 
sey, or  Man,  it  shall  and  may  be  lawful  for  any  one  of 
the  barons  of  the  Exchequer  of  the  degree  of  the  coif, 
as  well  as  for  any  one  of  the  justices  of  one  bench  or 
the  other,  and  where  any  person  shall  be  so  confined 
in  Ireland  it  shall  and  may  be  lawful  for  any  one  of 
the  barons  of  the  Exchequer,  or  the  justices  of  one 
bench  or  the  other  in  Ireland,  and  they  are  hereby 
required,  upon  complaint  made  to  them  ••••'* 
Then  follow  the  provisions  with  which  we  are  fami- 
liar. 

The  Act  proceeds  thus:  "  And  be  it  further  enacted 
by  the  authority  aforesaid  that  in  all  cases  provided 
for  by  this  Act,  although  the  return  to  any  writ  of 
habeas  corpus  shall  be  good  and  sufficient  in  law,  it  shall 
be  lawful  for  the  justice  or  baron  before  whom  such  writ 
maybe  returnable  to  proceed  to  examine  into  the  truth 
of  the  facts  set  forth  in  such  return  by  affidavit  or  by 
affirmation  (in  cases  where  an  affirmation  is  allowed 
by  law)  and  to  do  therein  as  to  justice  shall  apper- 
tain ;  and  if  such  writ  shall  be  returned  before  any 
one  of  the  said  justices  or  barons,  and  it  shall  appear 
doubtful  to  him,  on  such  examination,  whether  the 
material  facts  set  forth  in  the  said  return  or  any  of 
them  be  time  or  not,  in  such  case  it  shall  and  may 
be  lawful  for  the  said  justice  or  baron  to  let  to  bail 
the  said  pereon  so  confined  or  restrained,  upon  his  or 
her  entering  into  a  recognizance  with  one  or  more- 
sureties,  or  in  case  of  infancy  or  coverture  or  other 
disability,  upon  security  by  recognizance  in  a  reason- 
able sum  to  appear  in  the  court  of  which  the  said 
justice  or  baron  shall  bo  a  justice  or  baron  upon  a 
day  certain  in  the  term  following,  and  so  from  day 
to  day  as  the  court  shall  require,  and  to  abide  such 
order  as  the  court  shall  make  in  and  canceming  the 
premises;  and  such  justice  or  baron  shall  transmit 
into  the  same  court  the  said  writ  and  return  to- 
gether with  such  recognizances,  affidavits,  and  affir- 
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matzoDs;  and  thereupon  it  shall  be  lawful  for  the 
said  oourt  to  proceed  to  examine  into  the  truth  of  the 
facts  set  forth  in  the  return  in  a  summanr  way  by 
affidavit  or  afi&rmation  (in  cases  where  by  law  affir- 
mation is  allowed),  and  to  order  and  determine 
toaching  the  discharging,  bailing,  or  remanding  the 
party."  It  wilL  be  observed  that  the  judge  is  to 
sati^  himself,  and  if  he  is  satisfied  that  tiie  matter 
letnmed  is  matter  which,  if  true,  would  be  a  good 
return,  he  is  to  do  what  justice  requires — t.e.,  if  he 
thinks  the  imprisonment  lawful  to  remand  to  custody ; 
if  otherwise,  to  enforce  the  immediate  liberation.  If, 
on  the  other  hand,  he  is  doubtfiil,  he  may  hold 
to  bail.  The  essential  and  leading  theory  of  the 
whole  procedure  is  the  immediate  determination  of 
the  right  to  the  applicant's  freedom. 

I  have  insisted  at  some  length  upon  the  peculiari- 
ties of  the  procedure,  because  I  think  one  cannot 
suppose  that  the  Legislature  intended  to  alter  aU  the 
procedure  by  mere  general  words,  without  any  specific 
provision  as  to  the  practice  under  the  writ  of  habeas 
corpus  or  the  statutes  which  from  time  to  time  have 
regulated  both  its  issue  and  its  consequences.  I  do 
not  deny  that  the  words  of  section  19  literally  con- 
strued are  sufficient  to  comprehend  the  case  of  an 
order  of  discharge  made  upon  an  application  for 
discharge  upon  a  writ  of  habeas  corptis ;  but 
it  is  impossible  to  contend  that  the  mere  fact 
of  a  general  word  being  used  in  a  statute 
precluded  all  inquiry  into  the  object  of  the  statute, 
or  the  mischief  which  it  was  intended  to  remedy. 
In  the  great  case  of  Stradling  v.  Morgan^  1  Plow. 
198  B,  the  Court  of  Exchequer  Chamber  was 
called  upon  after  verdict  to  construe  the  statute  upon 
which  me  action  was  brought,  and  which  used  the 
words  "  any  treasurer,  receiver,  or  minister  account- 
ant," and  the  Court  held  that,  however  wide  the 
words,  the  statute  must  be  taken  not  to  have  meant 
to  use  the  words  in  their  absolute  generality,  and  yet 
all  agreed  that  the  receiver  in  question  was  within  the 
words  of  the  statute.  In  the  argument  and  the 
judgment  illustrations  are  given  of  the  principle  upon 
which  statutes  ought  to  be  expounded,  which  hiEtve 
many  times  since  been  referred  to  as  satisfactory  in 
reason  and  common  sense.  Thus  the  word  *  *  presently '  * 
answer  to  the  creditor — i.e.,  immediately  in  a  statute — 
has  been  construed  to  mean  not  that  the  extenders  shall 
immediately  pay  but  immediately  become  debtors. 
The  words  "  no  writ  shall  abate  by  exception  of  non- 
tenure of  parcel  but  for  the  quantity  of  the  non- 
tenure which  is  alleged,"  was  held  to  mean  only 
some  writs  shall  not  abate,  which  determination  is 
quite  contrary,  it  is  said,  to  the  text.  So  the  Statute 
of  Marlbridg(3  enacts  that  ''none  from  henceforth 
shall  cause  any  distress  that  he  has  taken  to  be  driven 
out  of  the  county  where  it  was  taken,"  and  says, 
further,  "if  the  lord  presume  to  do  so  against  his 
tenant  ho  shall  be  grievously  punished  by  amerce- 
ment" Yet  in  1  Henry  6  it  was  held  that  "  if  one 
had  a  manor  in  one  county,  and  a  person  holds  lands 
which  he  has  in  another  county  of  this  manor,  that  it 
was  lawful  for  the  lord  to  distrain  for  the  services 
and  to  carry  the  distress  to  the  manor  into  the  other 
county  where  the  manor  is,  notwithstanding  the  said 
statute.  And  yet  it  seems  contrary  to  the  letter  of 
the  Act,  as  it  is,  in  truth,  contrary  to  the  generality 
of  the  letter  of  the  Act.  But  the  judges  have  ex- 
pounded the  intent  of  the  makers  of  that  Act  not  to 
extend  to  the  lord,  but  where  the  seigniory  and 
tenancy  are  in  the  same  county.  So  that  by  such 
exposition  made  according  to  uie  intent  of  uie  Act 
the  generality  of  the  words  is  abridged." 

From  these  and  similar  examples  a  canon  of  con- 
struction  has    been    arrived    at    which    has    often 
quoted,    but    which    is    so    important   with 


reference  to  the  question  now  before  your  lord- 
ships that  I  quote  it  once  again :  "  From  which 
cases  it  appears  that  the  sages  of  the  law  heretofore 
have  construed  statutes  quite  contrary  to  the 
letter  in  some  appearance,  and  those  statutes  which 
comprehend  all  things  in  the  letter  they  have 
expounded  to  extend  but  to  some  things,  and  those 
which  generally  prohibit  all  people  from  doing  such 
an  act,  they  have  interpi'eted  te  permit  some  people 
to  do  it,  and  those  which  include  every  person  in  the 
letter  they  have  adjudged  to  reach  to  some  persons 
only,  which  expositions  have  always  been  founded  on 
the  intent  of  the  Legislature,  which  they  have 
collected  sometimes  by  considering  the  cause  and 
necessity  of  making  the  Act,  sometimes  by  comparing 
one  part  of  the  Act  with  another,  and  sometimes  by 
foreign  circumstances.  So  that  they  have  ever  been 
guided  by  the  intent  of  the  Legislature,  which  they 
have  always  taken  accoi*ding  to  the  necessity  of  the 
matter,  and  according  to  that  which  is  consonant  to 
reason  and  good  discretion." 

If  the  Judicature  Acts  are  looked  at  by  the  light  of 
such  principles  as  are  here  indicated,  I  cannot  conceive 
it  to  Be  possible  that  the  framers  of  those  Acts  had  in 
their  minds  the  dealing  with  such  an  importfint 
branch  of  the  law  of  this  country  by  the  use  of  one 
word,  the  necessity  for  the  use  of  which  is  amply 
satisfied  by  tiie  other  provisions  of  the  Acts  in 
question.  It  was  the  known  and  well-settled  state  of 
tiie  law  that  a  discharge  under  a  writ  of  habeas  corpus 
was  final,  and  the  Act  from  which  I  have  quoted 
in  the  latter  part  of  the  third  section  calls  upon 
the  court  to  "  order  and  determine  touching  the 
discharge  of  the  party  detained."  Undoubtedly 
the  construction  of  these  words  would  have  been, 
according  to  the  then  known  course  of  the  law,  a 
final  and  absolute  discharge,  and  if  it  had  been 
expressed  in  words  the  Judicature  Acts  could 
not  have  dealt  with  such  a  discharge  without 
repealing  the  statute.  Neither  of  the  statutes  31  Car. 
2  nor  oQ  Geo.  3  is  referred  to  in  the  voluminous 
schedules  of  those  Acts,  and  I  am  brought  to  the  con- 
clusion that  they  were  intended  to  deal  with  the  cases 
of  hostile  litigants,  each  representing  a  personal 
interest,  and  without  hearing  or  giving  an  oppor- 
tunity to  be  heard  it  would  be  impossible  for  the 
High  Court  to  adjudicate.  This  is  a  proceeding  on 
the  part  of  the  court  itself  examining  the  lawfulness 
of  the  imprisonment  for  itself,  and  though  it  may, 
it  is  not  bound  to  do  more  than  satisfy  itself  of  the 
lawfulness  or  unlawfulness  of  an  imprisonment.  It  is 
upon  this  part  of  the  case  that  I  think  the  absence  of 
a  proper  appellant  is  important,  I  admit  at  once 
that  it  I  were  to  assume  an  appeal  it  would  be  easy  to 
find  a  person  who  might  appropriately  represent  the 
interests  of  those  who  authorize  the  imprisonment. 
The  original  complainant,  the  judge,  or  even  the  gaoler, 
might  properly  fill  that  character;  but  when  the 
nature  of  the  transaction  is  such  that  there  is  no  one 
whom  the  court  would  be  bound  ex  debito  justitia:  ro 
hear,  I  think  it  refiects  some  light  upon  the  nature  of 
the  proceeding,  and  whether  the  court  must  regard  it 
as  a  proceeding  in  which  there  cannot  be  a  right  of 
app^,  it  can  hardly  be  disputed  that  no  machinery  is 
provided  for  giving  e£Pect  to  an  appeal  against  a  ois- 
charge  imder  a  writ  of  habeas  corpus. 

Is  it  possible  that  the  Legislature,  intending  to 
give  an  appeal  for  the  first  time,  and  upon  a  matter 
of  such  supreme  constitutional  importance,  yet  left 
the  matter  improvided  for  ?  I  cannot  think  so.  The 
Court  of  Appeal,  indeed,  disregard  this  considera- 
tion as  being  immaterial,  since  they  are  of  opinion 
that  the  appeal  is  certainly  given,  and  that  they  are 
bound  so  to  declare  the  law, .  whatever  may  be  the 
consequences;  but,  though  I  quite  agree  with  that 
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proposition,  if  I  am  to  assume  an  appeal  certainly 
given,  yet  it  smi^y  is  one  mode  of  arriving  at  the 
intention  of  the  Legislature  to  consider  whether  the 
machinery  provided  by  the  statute  is  appropriate  to 
the  alleged  intention. 

The  section  under  construction  I  think  was  framed 
with  a  view  to  the  creating  of  a  Court  of  Appeal,  and 
giving  the  powers  necessary  for  the  exercise  of  the 
jurisdiction  so  created.  If  in  the  words  themselves, 
or  in  the  ancillary  machinery  to  the  exercise  of  the 
jurisdiction,  it  can  be  discovered  that  the  Legislature 
did  not  intend  the  exercise  of  the  jurisdiction  in  a 
particular  case,  it  is  no  straining  of  the  words  to 
assume  the  limit  which  the  Legislature  has  thus  ex- 
pressed by  the  limitation  of  the  machinery.  The  case 
oiKwok-a-Sinf/y  in  the  Privy  Council,  appears  to  me  to 
be  entirely  irrelevant.  If  it  were  an  authority  at  all, 
it  would  only  be  relevant  to  show  (what  it  was  hardly 
contended  could  be  shown)  that  an  order  of  discharge 
under  a  writ  of  habeas  corpus  was  always  open  to 
review,  and  *  independently  of  the  Judicature  Act, 
But  in  truth  there  are  two  grounds  upon  which  that 
decision  is  intelligible. 

Apart  from  any  practical  determination  of  exist- 
ing litigation,  the  Judicial  Committee  can  do  what 
the  High  Court  cannot  do  —  /.e.,  give  advice 
upon  abstract  propositions  of  law.  Secondly 
it  can  advise  the  exercise  of  Her  Majesty's 
prerogative  with  respect  to  the  appeals  from  her 
colonial  courts  in  matters  where  undoubtedly  no 
appeal  lies.  Indeed,  the  particular  discussion  arose 
in  that  case  upon  a  criminal  charge,  and  the  real 
point  in  debate  was,  whether  a  discharge  before  a 
court  having  no  jurisdiction  was  a  case  imder  the 
provisions  of  31  Car.  2.  In  the  case  of  JReg,  v. 
Mount  the  Judicial  Committee  were  giving  an 
opinion  as  to  the  course  to  be  pursued  where  in  the 
particular  colony  no  provision  had  been  made  for 
carrying  out  a  sentence  of  penal  servitude,  although 
that  question  assumed  the  form  of  an  appeal.  But, 
as  I  nave  said,  both  these  cases  are  irrelevant,  or 
they  prove  too  much,  and  when  the  relation  to  the 
•colonies .  is  borne  in  mind  it  is  obvious  that  neither 
case  can  have  any  relevancy  to  the  true  con- 
struction of  the  19th  section  of  the  Judicature  Act. 
I  am  quite  at  a  loss  to  understand  what  relation 
Dugdale's  case  has  to  the  matter  in  hand.  A  misde- 
meanant convicted  and  sentenced  gave  bail  in  error, 
and  by  mistake  was  permitted  to  be  at  large,  when, 
as  afterwards  turned  out,  he  had  not  complied  with 
the  conditions  under  which  alone  he  could  have  been 
permitted  to  be  at  large.  The  proceedings  which 
released  him  were  without  jurisdiction,  and  the 
court  having  jurisdiction  remanded  him  to  custody. 
Technically,  I  think  it  was  an  escape,  and  he  was 
recaptured  to  undergo  his  imprisonment  on  an  exist- 
ing judgment  which  had  not  been  qualified  or  set 
aside,  and  the  execution  whereof  had  only  been  in- 
terrupted by  mistake. 

It  would  be  a  very  small  point  here  to  decide  as  to 
the  costs  for  the  purpose  of  founding  jurisdiction; 
but  I  am  of  opinion  that,  if  the  court  had  no  juris- 
diction to  entertain  the  api)eal,  they  had  no  jurisdiction 
to  award  costs,  I  desire  to  express  no  opinion  whether 
anew  significavit  can  be  f  ollowed  by  anew  orderof  arrest ; 
that  is  a  question  which  does  not  now  arise,  and  may 
hereafter  arise,  arid  I  wish  to  keep  myself  quite  free 
to  decide  that  question  when  it  shall  arise.  Whether 
it  can  or  cannot  does  not  seem  to  me  to  reflect  any 
light  upon  the  question  now  under  debate.  I  enter- 
tain no  doubt  that  the  writ  delivered  to  the  sheriff  is 
spent  by  the  execution  by  the  sheriff  of  the  mandate 
therein  contained,  and  certainly  cannot  be  made  the 
foundation  for  a  fresh  arrest,  or  for  a  detention  which 
has  once  "by  lawful  authority  been  declared  to  bo  un- 


lawful. As  to  the  power  to  retake,  it  is  enough  to 
say  that  the  sole  authority  which  Mr.  Jeune's  industry 
and  ability  have  been  able  to  discover  is  impliedly  an 
authority  the  other  way,  inasmuch  as  the  writ  in  the 
Registrum  Brevium  recites  an  unlawful  deliverance 
from  prison  as  the  ground  and  foundation  of  the 
right  to  recapture.  Except  so  far  as  may  be  inferred 
from  what  1  have  said  as  to  the  argument  which 
would  imply  a  repeal  of  the  Habeas  Corpus  Act,  I  do 
not  desire  to  express  any  opinion  upon  what  the  law 
would  be  if  a  refusal  to  discharge  should  he  the 
subject  of  appeal.  Upon  the  merits  of  this  appral 
I  have  of  course  formed  no  opinion.  The  preliminary 
point  has  alone  been  argued,  and  I  will  only  say 
that,  if  it  be  true,  as  one  of  the  parties  contends, 
that  there  has  been  a  disobedience  to  the  law  obstinate 
and  persistent,  I  have  no  doubt  that  the  law  is 
or  can  be  made  strong  enough  to  deal  with  it 
But  your  lordships  are  here  determining  a  question 
which  goes  very  far  indeed  beyond  the  merits 
of  any  particular  case.  It  is '  the  right  of 
personal  freedom  in  this  country  which  is  in 
debate,  and  I  for  one  should  be  very  slow  to  believe, 
except  it  was  done  by  express  leg^islation,  that  the 
policy  of  centuries  has  been  suddenly  reversed,  and 
that  the  right  of  personal  freedom  is  no  longer  to  he 
determined  summarily  and  finally,  but  is  to  be  suh- 
ject  to  the  delay  and  uncertainty  of  ordinary  htiga- 
tion,  so  that  the  final  determination  upon  that  ques- 
tion may  only  be  arrived  at  by  the  last  court  of 
appeal. 

For  these  reasons  I  move  your  lordships  that  the 
judgment  of  the  Coui't  of  Appeal  be  reversed. 

Lord  Bramwell. — I  think  that  this  appeal  should 
be  allowed,  on  the  ground  that  the  Court  of  Appeal 
had  no  jurisdiction  to  entertain  the  appeal  to  them. 
That  an  appeal  from  a  decision  of  a  judge  or  court 
on  the  grant  or  refusal  of  a  writ  of  Jiabeas  corpus,  and 
on  the  adjudication  on  its  I'etuni,  would  be  reason- 
able, this  case  abundantly  shows.  I  do  not  say  so  on 
account  of  the  original  question  between  the  parties 
(the  particulars  of  which  are  wholly  unknown  to  me), 
but  on  accoimt  of  the  question  which  has  resulted 
from  the  application  for  a  wnit  of  habeas  corpus.  A 
court  of  competent  jurisdiction  has  decided  that  the 
appellant  has  broken  the  law,  and  has  suspended  him 
from  the  exercise  of  his  functions  as  a  priest*  He 
has  deliberately  disobeyed  the  orders  of  the  court,  on 
no  ground  except  that  he  chose  to  do  so ;  he  has  been, 
sent  to  prison  for  his  contumacy.  And  the  question, 
on  the  return  to  a  writ  of  habeas  corpus  y  for  the 
Divisional  Court  and  Court  of  Appeal  was,  whether 
that  imprisonment  was  lawful  or  not;  in  other 
words,  whether  he  was  to  be  punished  or  go  un- 
punished. This  is  a  serious  question,  and  there  can 
be  no  doubt  that  out  of  proceedings  on  writs  of 
habeas  corpus^  and  on  appBcation  for  them,  most 
serious  questions  may  and  do  arise,  much  more 
important  than  the  majority  of  those  which  are  the 
subject  of  appeal.  However,  as  has  been  said,  we 
have  got  on  without  such  appeals  hitherto,  and  might 
continue  to  do  so  and  thnve.  I  say  without  such 
appeals,  for,  with  all  respect,  I  cannot  agree  that 
going  first  to  a  judge  of  one  court,  and  then,  on 
being  refused  by  the  judge,  going  to  a  court,  or, 
being  refused  by  one  court,  going  to  another,  was  or 
is  an  appeal.  The  court  applied  to,  after  refusal  hy  a 
judge  or  other  court,  was  not  exercising  an  appellate 
jurisdiction  in  entertaining  the  application.  It  was 
exercising  a  primary  jurisdiction.  It  need  not  have 
heard  of  the  former  application,  nor  known  of  the 
materials  on  which  it  was  founded ;  and,  indeed,  those 
before  it  might  be  different  from  the  former.  If, 
indeed,  such  a  proceeding  was  an  appeal,  that  appeal 
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exists  still,  Clearly,  where  the  first  application  is  to 
a  single  judge,  and  where  to  the  High  Court,  the 
Lord  ChanceUor  could  grant  the  writ  refused  by  them 
on  application  to  him,  and  vice  versa.  Whether,  if 
one  oiviaion  of  the  High  Court,  before  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Division  were 
fused,  had  refused  the  writ,  then  another  division 
vonld  have  been  bound  to  entertain  an  application 
for  one,  I  know  not.  If  yes,  then  the  Judicature  Act 
left  the  matter  as  it  was  before.  Anyhow,  there  is 
the  possibility  of  a  second  application  now  as  of 
right,  so  that  there  is  the  less  need  for  an  express 
appeal  to  supply  the  want  of  being  able  to  try  more 
^n  one  tribunal.  The  second  application  may 
be  *' improper,'*  as  Cotton,  L.J.,  says,  but  it  is 
one  that  may  be  made  and  must  be  entertained. 
Still  the  question  is,  has  the  Judicature  Act  provided 
sach  an  appeal  ?  That  it  has  done  so  intentionally  I 
think  no  one  can  suppose.  It  is  impossible  that 
if  an  appeal  had  been  intended  there  should  not 
have  been  some  particular  provisions  as  to  its  pro- 
cedure up  to  and  after  the  final  order,  and  there  are 
none. 

The  very  able  and  learned  arguments  of  Mr.  Jeune 
and  Mr.  Danckwerts  have  shown  or  suggested  that  in 
some  cases,  perhaps,  a  reversal  of  an  order  to  dis- 
charge a  person  brought  up  on  a  writ  of  habeas 
fiirpus  might  leave  him  subject  to  proceedings  for 
restoring  him  to  custody;  for  instance,  where  a 
sentence  is  unexpired,  and  possibly  Mr.  Cox  may  in 
some  way  be  got  at,  I  do  not  know.  But  there  are 
some  cases  where  the  discharge  is  of  such  a  character 
that  its  effect  cannot  be  imdone.  I  say  that  the 
absence  of  specific  procedure  in  the  Judicature  Act 
to  enforce  an  order  reversing  an  order  of  discharge 
on  a  writ  of  liaheas  corpiiSy  and  the  possible  futility  of 
such  reversal,  is  a  strong  argument  to  show  that  an 
appeal  does  not  lie.  I  cannot,  with  great  submission, 
agree  that  the  court  may  reverse,  though  no  good 
may  come  of  it.  If  no  good  may  come  of  it 
eventually,  I  think  the  argument  is  strong  to  show 
that  the  power  is  not  given.  Of  course,  if  the 
statute  in  express  terms  said  the  appeal  should  lie, 
it  must  be  obeyed.  But  when  the  question  is  one  of 
construction,  surely  it  is  a  good  argument  to  show 
that  a  particular  construction  would  be  futile.  What 
is  the  substance  of  the  appeal  ?  I  speak  of  where 
there  is  a  discharge.  There  may  be  a  writ  without  a 
previous  rule  wi'«i,  or  with  one.  It  cannot  be  con- 
tended that  an  appeal  will  lie  where  there  is  a  rule 
wm/,  and  not  where  there  is  not.  Indeed,  where  there 
is  a  rule  nisi  on  sufficient  prima  facie  materials,  and 
the  body  is  brought  up,  or  the  matter  is  discussed  as 
though  it  were,  it  seems  to  me  it  would  be  wrong  to 
discharge  the  rule  nisi  if  there  were  an  appeal,  and 
the  discharge  was  revoked. 

In  this  case  the  Queen's  Bench  Division  made  abso- 
lute the  rule  for  a  habeas  corpus,  and  also  ordered  Jhat 
the  appellant  should  be  discharged  without  being 
brought  up.  How  can  it  be  right  to  discharge  the 
rule  for  the  habeas  corpus  ?  What  is  the  consequence  ? 
Does  the  bringing  up  of  the  body  become  unlawful, 
or  would  it  have  been  if  the  writ  had  issued  and  the 
body  been  brought  up  't  These  considerations  show 
that  the  substantial  question  is  whether  the  order  for 
the  discharge  of  the  body  which  is  to  be  brought  up, 
or  treated  as  though  brought  up,  was  right.  When 
there  is  an  order  of  discharge  I  have  a  difficulty  in 
seeing  how  a  court  of  appeal  can  undo  that  order. 
The  body  is  gone.  The  Court  of  Appeal  cannot  re- 
vepse  what  has  been  done.  It  cannot  give  the  judg- 
ment that  ought,  if  right,  to  have  boon  given — viz., 
that  he  be  remanded.  He  is  not  there.  No  doubt 
power  could  be  given  to  it  to  remedy  the  error.  But 
"without  express  power  it  can  do  notliing.     It  does 


not  issue  the  process  from  the  Ecclesiastical  Court, 
nor  the  writ  de  contumace  recapiendo,  if  there  is  one. 

As  to  the  case  of  Reg,  v.  Dugdale,  I  do  not  under- 
stand it.  I  have  no  notion  where  the  prisoner  was  or 
what  was  done  with  him.  On  these  grounds  I  think 
an  appeal  was  not  intended.  But  then  there  are  the 
words  of  the  statute,  "The  Court  of  Appeal  shall 
have  jurisdiction  and  power  to  hear  and  determine 
appeals  from  any  judgment  or  order  of  her  Majesty's 
High  Court  of  Justice,  or  any  judges  or  judge 
thereof."  I  have  an  indistinct  misgiving  whether  in 
awarding  or  disposing  of  a  writ  of  habeas  corpus  a 
judge  of  the  High  Court  or  the  High  Court  itself  is 
acting  as  a  court  or  judge  of  a  court  of  judicature. 
There  is  no  lis  ;  there  is  no  action ;  these  proceedings 
are  entitled  ex  parte.  No  doubt  section  16  transfers 
the  power  to  grant  writs  of  habeas  corpus,  but  is  that 
power  a  power  of  judicature  ?  Section  19  speaks  of 
a  judgment  or  order — i.e.,  an  order  in  the  nature  of  a 
judgment.  This  is  only  a  doubt;  but,  further,  I 
think  the  proper  way  of  dealing  with  section  19  and. 
section  18  is  to  consider  their  object  to  be  to  establish 
a  Court  of  Appeal,  not  to  make  things  appealable  of 
a  character  not  appealable  before. 

The  section  begins,  "  The  Court  of  Appeal  shall 
have  jurisdiction,"  &c.  Section  18  transiers  certain 
powers  to  it,  in  which  are  certainly  not  included  the 
power  of  hearing  an  appeal  from  a  decision  as  to  a 
writ  of  habeas  corpus,  1  do  not  say  that  appeals  do 
not  lie  in  cases  where  they  did  not  before.  I  say 
that  to  give  such  appeals  was  not  the  object  of 
sections  18  and  19.  But  still  further,  though  the 
words  are  there,  though  they  comprehend  in  words 
the  case  of  an  appeal  from  a  decision  on  the  return 
of  a  writ  of  habeas  corpus,  yet,  if  the  result  would  be 
futile,  or  lead  to  an  absurdity,  the  right  way  of 
dealing  with  those  words  is  to  put  a  limit  on  them. 
As,  for  instance,  thus,  shall  *^have  jurisdiction  to 
hear  appeals  from  any  judgment  or  oraer  appealable, 
or  where  the  Court  of  Appeal,  or  the  court  appecded 
from,  c€in  execute  the  order  or  judgment  of  the  Court 
of  Appeal." 

I  submit  that  this  is  perfectly  legitimate.  All 
judges  who  have  had  occasion  to  speak  of  it  have 
unhesitatingly  dealt  in  this  way  with  section  38  of 
30  &  31  Vict.  c.  131.  And  see  Maxwell  on  Statutes, 
242,  where  many  cases  to  the  same  effect  are  col* 
lected.  On  these  grounds  I  think  this  judgment 
should  be  reversed.  My  reasons  would,  perhaps*, 
apply  to  a  case  when  the  prisoner  had  been  remanded, 
but  I  limit  my  opinion  to  where  he  has  been  dis- 
charged. Of  course,  I  think  that  part  of  the  order 
appealed  from  which  orders  payment  of  costs  to  Mr. 
Hakes,  the  appellant,  in  the  Court  of  Appeal,  should 
be  reversed,  as  there  was  no  jurisdiction  to  entertain 
the  matter  at  all.  Even  if  there  was,  I  do  not  see 
why  he  should  have  costs  from  Mr.  Cox.  True,  I 
think  that  Mr.  Hakes  was  a  proper  appellant  if  there 
could  be  an  appeal,  though  the  question  was  not  one 
between  him  and  Mr.  Cox.  And  that  is  one  of  the 
difficulties  I  feel  as  to  whether  there  could  be  an 
appeal.  Of  course,  it  is  right  to  give  him  an  oppor- 
tunity of  being  heard  against  the  discharge  and  of 
informing  the  court  as  to  the  facts,  but  not  him  ex- 
clusively. Suppose  he  had  died  or  left  the  parish  Y 
In  the  result  I  think  the  question  is.  Is  there  an 
appeal  from  an  order  discharging  a  person  brought  up 
on  habeas  corpus?  That  sections  18  and  19  of  the 
Judicature  Act  are  directed  to  the  establishment  of  a 
court  of  appeal,  and  not  to  making  a  matter  the  sub- 
ject of  appeal  not  formerly  so,  and  different  in  kind 
and  character  from  those  previously  the  subiect  of 
appeal.  That  if  an  order  of  discharge  is  a  judgment 
or  order  of  judicature,  and  so  within  the  very  words 
of  section  19»a  limitation  must  bo  put  on  them  ex- 
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eluding  such  appeals  to  ayoid  the  futility,  inconveni- 
<ence,  and  inoongniity  which  would  otherwise  result. 

Lord  Hebschell. — ^The  preliminary  question  argued 
upon  the  hearing  of  this  appeal  is  one  of  great  im- 
portance. It  touches  closely  the  liberty  of  the  sub- 
ject and  the  protection  afforded  by  discharge  from 
-custody  under  a  writ  of  habeas  corpus. 

The  law  of  this  country  has  been  very  jealous  of  any 
infringement  of  personal  liberty,  and  a  great  safeguard 
against  it  has  been  provided  by  the  manner  in  which 
the  courts  have  exercised  their  jurisdiction  to  dis- 
charge under  a  writ  of  Jiabeas  corpus  those  detained 
unlawfully  in  custody.  It  will  be  convenient, 
before  proceeding  to  an  examination  of  the  section  of 
the  Judicature  Act  upon  which  this  case  turns,  to 
state  briefly  the  mode  in  which  the  courts  have  admin- 
istered the  law  in  relation  to  that  writ.  It  was 
always  open  to  an  applicant  for  it,  if  defeated  in  one 
<court,  at  once  to  renew  his  application  to  another. 
No  court  was  bound  by  the  view  taken  by  any  other, 
or  felt  itself  obliged  to  follow  the  law  laid  down  by  it. 
Each  court  exercised  its  independent  judgment  upon 
the  case,  and  determined  for  itself  whether  the  return 
io  the  writ  established  that  the  detention  of  the  appli- 
cant was  in  accordance  with  the  law.  A  person 
detained  in  custody  might  thus  proceed  from  court  to 
eourt  until  he  obtained  his  liberty.  And  if  he  could 
succeed  in  convincing  any  one  of  the  tribunals  com- 
petent to  issue  the  writ  that  he  was  entitled  to  be  dis- 
charged, his  right  to  his  liberty  could  not  afterwards 
be  called  in  question.  There  was  no  power  in  any 
court  to  review  or  control  the  proceedings  of  the 
tribunal  which  discharged  him.  I  need  not  dwell 
upon  the  security  which  was  thus  afforded  against  any 
unlawful  imprisonment.  It  is  sufficient  to  say  that 
no  person  could  be  detained  in  custody  if  any  one  of 
the  tribunals  having  power  to  issue  the  writ  of  habeas 
corpiw  was  of  opinion  that  the  custody  was  unlawful. 

This  was  the  state  of  the  law  at  the  time  the 
Judicature  Act  was  passed.  If  the  contention  of  the 
respondent  is  to  prevail,  that  statute  has  effected  a 
grave  constitutional  change.  The  discharge  from 
custody  by  a  court  of  competent  jurisdiction  no  longer 
avails  to  protect  from  further  proceedings.  The  pro- 
priety of  the  discharge  may  be  questioned  in  the  Court 
of  Appeal,  and  even  if  that  court  should  concur  with 
the  court  below,  an  appeal  would  lie  to  your  lordships* 
House ;  so  that,  although  the  court  of  first  instance 
and  the  Court  of  Appeal  should  concur  in  thinking 
the  custody  illegal,  tneir  decisions  might  be  set  aside 
by  a  majority  of  this  House.  It  is  not  easy  to  exag- 
gerate the  ma^tude  of  this  change ;  nevertheless  it 
must  be  admitted  that  if  the  language  of  the  Legis- 
lature, interpreted  according  to  the  recognized  canons 
of  construction,  involves  this  result,  your  lordships 
must  frankly  yield  to  it,  even  if  you  should  be  satisfied 
that  it  was  not  in  the  contemplation  of  the  Legisla- 
ture. 

Reliance  is  naturally  placed  by  the  respondent  upon 
{he  broad  general  words  of  the  19th  section:  **The 
said  Court  of  Appeal  shall  have  jurisdiction  and 
power  to  hear  and  aetermine  appeals  from  any  judg- 
ment or  order,  save  as  hereinafter  mentioned,  of  her 
Majesty's  High  Court  of  Justice."  It  cannot  be 
denied  that  an  order  for  the  discharge  of  a  person  in 
custody  such  as  was  made  in  the  present  case,  is,  primd 
Jacit^  an  order  to  which  this  section  applies.  It 
does  not  come  within  any  of  the  exceptions  to  which 
reference  is  made  in  the  section.  It  was,  indeed, 
somewhat  faintly  argued  by  the  learned  counsel  for 
the  appellant  that  this  was  an  appeal  in  *'  a  criminal 
cause  or  matter "  within  the  meaning  of  section  47. 
But,  in  my  opinion,  they  failed  to  establish  this 
proposition,     ^d  if  there  were  nothing  in  the  statute 


which  could  be  appealed  to  as  showing  that  tibe 
Legislature  intended  some  further  limitation  to  he  put 
upon  the  general  words  used,  I  think  it  mig^t  be 
impossible  to  resist  the  respondent's  contention.  But 
the  section  contains  two  clauses.  That  which  omfen 
the  right  of  appeal  and  the  jurisdiction  to  hear  and 
determine  it  is  immediately  followed  by  a  provisioii 
which  is  obviously  intended  to  make  the  power  of 
review  complete  and  effectual  by  furnishing  tnemeani 
of  enforcing  it.  The  learned  judges  in  tiie  oomt 
below  consiaered  that  it  was  quite  immaterial  to  inquire 
what  would  be  the  effect  of  their  judgment,  or  how  it 
could  be  enforced.  If  an  appeal  were  given  in  such  a 
case  as  the  present  in  speofic  terms,  I  should  agree 
with  them.  It  would  then  be  their  duty  to  enteitein 
it  and  to  pronounce  their  judgment,  even  if  there 
were  no  means  of  compelling  obedience  to  it. 

But  the  attention  of  the  learned  judges  does  not 
appear  to  have  been  drawn  to  the  language  of  the  I 
second  branch  of  the  section,  or  to  the  bearing  which  } 
it  might  have  upon  the  construction  to  be  pat  upoa  v 
the  earlier  words.  It  cannot,  I  think,  be  denied  that,  f 
for  the  purpose  of  construing  the  enactment,  it  is  right 
to  look  not  only  at  the  provision  immediately  under 
construction,  but  at  any  others  found  in  connection 
with  it  wHch  may  throw  light  upon  it,  and  afford  an 
indication  that  general  words  employed  in  it  were 
not  intended  to  be  applied  without  some  limitation. 
The  enactment  following  the  words  which  oonfa 
jurisdiction  to  hear  and  determine  appeals  gives  to  the 
Court  of  Appeal,  for  the  purposes  of  the  **  enforce- 
ment of  any  judgment  or  order  made  on  any  sudi 
appeal,"  all  the  power,  authority,  and  jurisdiction  hy 
the  Act  vested  in  the  High  Court  of  Justice. 

The  first  observation  I  have  to  make  is  this.  1 
think  it  must  be  held  that  the  Court  of  Appeal  has 
no  power  to  enforce  its  judgments  beyond  that  which 
is  here  conf eired.  Even  if  it  be  conceded  that,  in  the 
absence  of  any  such  provision,  some  authority  to 
enforce  its  judgments  might  be  implied,  it  would  be 
contrary  to  sound  principles  of  construction  to  extend 
by  implication  the  express  powers  given.  The  court, 
then,  has  the  same  power  to  enforce  its  judgments  as 
the  High  Court,  and  is  not  empowered  to  use  any 
further  or  other  means.  It  appears  to  me,  therefore, 
legitimate  and  relevant  to  inquire  whether,  in  any 
particular  class  of  cases,  the  Court  of  Appeal  has 
been  left  powerless  to  enforce  its  orders  in  case  its 
conclusion  should  differ  from  that  arrived  at  by  the 
court  below. 

The  case  with  which  we  have  to  deal  is  an  order 
discharging  a  person  from  custody  under  a  writ  of 
habeas  carpus.  It  was  said,  indeed,  that  the  order  of 
the  Queen's  Bench  Division  was  twofold,  and  might 
be  treated  as  two  separate  orders — first,  to  bring  up 
the  body  of  the  applicant,  and,  second,  to  discharge  him 
from  custody.  I  snail  revert  to  this  argument  presently, 
but,  for  the  moment,  I  shall  treat  it  simply  as  an 
order  discharging  from  custody.  Has  tne  Court 
of  Appeal  any  power  effectually  to  review  such  an 
order,  and  to  undo  what  was  done  by  the  court 
below  ?  For  the  reasons  I  have  already  given  I  think 
this  must  be  determined  by  the  answer  to  the  further 
question.  Has  the  High  Court  any  power  to  enforce 
an  order  for  the  arrest  of  a  pei'son  at  large,  under 
such  circumstances  as  the  present,  or  in  any  like  case !' 
It  needs  no  argument  to  prove  that  the  High  Court 
is  destitute  of  any  such  power.  It  has  inherited  the 
combined  powers  of  the  courts  whose  functions  were 
transfen-ed  to  it,  but  none  of  these  had  any  jurisdic- 
tion or  authority  to  review  a  discharge  by  a  com- 
petent court  under  a  writ  of  habeas  corpus,  or  to 
enforce  the  arrest  of  one  thus  freed  from  custody. 
And  I  need  hardly  add  that  they  possessed  no  general 
power  of  arrest  for  the  purpose  of  enforcing  their 
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judgments.  It  seems  to  me  to  follow  that,  however 
wrong  the  Ck>urt  of  Appeal  might  think  a  discharge 
to  have  been,  it  would  be  powerless  to  order  a  re- 
arrest, or,  at  least,  to  enforce  such  an  order. 

Great  reliance  was  placed  upon  the  case  of  Eeg,  v. 
Dugdale,  which  it  was  said  showed  that  the  Court  of 
Qaeen's  Bench  had  the  power  to  order  the  re-arrest 
and  commitment  to  custody  of  a  person  improperly 
difchaiged.  In  that  case  the  defendant  had  been 
.  convicted  and  sentenced  to  two  years*  imprisonment 
at  the  quarter  sessions.  He  brought  error  on  this 
judgment,  which,  however,  was  in  part  affirmed  by 
the  Queen's  Bench,  and,  having  been  bailed  pending 
the  suit,  he  was  remanded  to  custody.  He  then 
took  the  necessary  steps  to  carry  the  writ  to  the 
Exchequer  Chamber,  and  obtained  his  discharge 
by  aclmowlcdging  recognizances  before  Piatt,  B., 
*t  chambers  under  8  &  9  Vict.  c.  68  and  9  & 
10  Vict.  c.  24.  These  recognizances,  however,  did 
not  comply  with  the  statutes,  under  which  alone  he 
was  entitled  to  be  out  on  bail  pending  the  appeal. 
The  discharge  was,  in  fact,  without  jurisdiction.  For 
the  purpose  of  testing  the  question  of  jurisdiction  a 
rule  was  obtained  to  show  cause  why  he  should  not 
be  again  apprehended  and  recommitted  to  the  custody 
of  the  keeper  of  the  house  of  correction,  **  in  execu- 
tion of  the  judgment  in  this  prosecution.*' '  This  rule 
was  made  absolute,  but  he  was  not  arrested  merdy  by 
virtue  of  this  rule.  A  warrant  was  granted  by 
Erie,  J.,  for  his  recommittal,  reciting  the  judgment 
and  sentence,  and  stating  the  recommittal  to  be  *'  in 
execution  of  the  judgment  in  the  said  prosecution." 
The  defendant  in  that  case  was  at  large  during  the 
currency  of  a  valid  sentence  and  judgment,  having 
hem  set  free  pending  an  appeal  by  a  learned  judge 
acting  without  jurisdiction.  I  am  unable  to  see  the 
bearing  of  that  case  upon  the  present,  or  how  it 
shows  that  when  a  prisoner  has  been  discharged  from 
custody,  under  a  writ  of  habeas  corpus  by  a  court  of 
competent  jurisdiction,  there  can  be  any  power  in  the 
court  to  issue  a  warrant  for  his  recommitment. 

The  counsel  for  the  respondent  called  attention  to 
ord.  48,  r.  4,  and  insisted  that  this  supplemented  the 
power   conferred    on  the  Court  of   Appeal  by  the 
section  under  discussion.     That  order  provides  that 
the  Court  of  Appeal  shall  have  power  to  draw  infer- 
ences of  fact,  and  to  give  any  judgment  and  make 
any  order  which  ought  to  have  been  made,  •  *  and  to 
make  such  further  or  other  order  as  the  case  may  re- 
quire."   It  was  these  latter  words  which  were  relied 
on.    I  think  it  is  a  somewhat  extravagant  proposition 
that  a  rule  such  as  this  would  enable  the  court  to 
order  the  re-arrest  of  a  person  discharged  under  a 
writ  of  habeas  corpus^  and  to  enforce  ite  order.      I 
■  think  it  impossible  to  hold  that  it  gave  any  such 
authority  or  enlarged  the  power  to  enforce  its  order 
"which  is  vested  in  the  Court  of  Appeal  by  the  19fch 
«ection  of  the  Act.     It  was  arched,  nowever,  that  it 
"was  unnecessary  to  empower  l£e  Court  of  Appeal  to 
remit  to  custody  a  person  erroneously  discharged  by 
the  court  below,  seemg  that  as  soon  as  the  order  of 
that  court  was  reversed,  the  person  discharged  might 
«gain  be  arrested  by  the  sheriff;  and,  indeed,  that  it 
would  be  his  duty,  upon  receiving  notice  of  the  order 
<rf  the  Court  of  Appeal,  so  to  arrest  him.     No  autho- 
rity was  dted,  nor  could  any  precedent  be  appealed  to 
in  support  of  this  proposition,   and  I  find  myself 
▼hoUy  unable  to  assent  to  it.     Where  the  sheriff  has 
taken  the  person  named  in  the  writ  and  handed  him 
to  the  gaoler  for  custody  under  it,  his  duty  is  at  an 
"Old,  save  in  the  case  of  an  escape.     And  the  sugges- 
tion that  a  discharge  by  a  court  of  competent  juris- 
diction becomes,   when  its  order  is  reversed    by  a 
ropoior  court,  eqidvalent  to  an  escape  will  not  bear 
examination. 


It  was  said  that  the  wiit  commanded  the  sheriff  to 
attach  the  body  of  the  appellant  **  until  he  shall  have 
made  satisfaction  for  the  contempt,"  and  that,  no  such 
satisfaction  having  been  made,  the  writ  was  still  in 
force  and  effectucu  to  authorize  his  re-arrest.  But 
the  limitation,  "  unless  he  shall  have  been  sooner 
discharged  by  a  court  of  competent  jurisdiction," 
must  be  applied  in  this  case  just  as  much  as  if  the 
warrant  had  been  to  attach  the  person  named  for  a 
definite  term.  Then  it  was  said  that  the  appellant 
might  be  arrested  again,  inasmuch  as  the  sheriff' 
had  not  yet  notified  to  the  justices  how  he  had 
executed  the  precept.  I  am  imable  to  follow  this 
argument.  In  the  present  case  the  sheriff  would 
m^e  a  true  and  sufficient  return  by  stating  that  he 
had  attached  the  appellant  by  his  body,  and  delivered 
him  to  the  gaoler  for  safe  custody  under  the  writ. 
And  if  he  were  to  add  that  the  prisoner  had  been  dis- 
charged from  custody  by  the  High  Court  of  Justice, 
the  return  would,  in  my  opinion,  none  the  less  be  good 
and  sufficient.  When  the  sheriff  returns  that  he  has  not 
executed  the  writ,  and  that  the  party  cannot  be  found 
within  his  bailiwick,  the  court  is  empowered  by 
sections  4,  5,  6,  and  7  of  the  5  Eliz.  c.  23  (which  by 
section  1  of  the  53  Geo.  3,  c.  1 27,  is  made  applicable 
to  writs  de  contuinace  capiendo)  to  award  successive 
ivrits  of  capias  with  heavy  pecuniary  penalties  until 
the  person  named  in  the  writ  has  yidded  his  body  to 
the  gaol  and  prison  of  the  sheriff.  But  when  once  ho 
has  yielded  his  body  or  been  taken  into  custody,  and 
has  been  discharged  by  a  court  of  competent  jurisdic- 
tion, I  can  find  no  authority  for  the  subsequent  arrest. 

Next  it  was  argued  that  he  might  be  re-arrested 
under  a  writ  (2(3  contumace  recapiendo.  But  it  is  dear 
from  the  terms  of  that  writ  that  it  would  be  inapplic- 
able to  such  a  case  as  the  present.  Grodolphin 
describes  it  as  a  writ  whei*eby  an  excommunicated 
person  who  had  been  "  unduly  delivered"  may  bo 
again  committed  to  prison.  The  writ  itself  (as  set  out 
in  Eeffistrum  Hreviam)^  after  stating  that  a  complaint 
had  been  received  from  the  bishop  that  the  person 
named  had  been  liberated  from  prison  in  Imsionem 
libertatis  ecclesiasticce  et  iiostri  contemptum  manifest nm^ 
directed  that  they  should  be  taken  again  nisi 
modo  lexjitimo  a  prisone  prcedicta  deliberati  fuerint. 
It  is  clear  that  a  person  discharged  by  a  court  of 
competent  jurisdiction  has  been  delivered  modo 
legitimOf  and  not  in  contempt  of  the  Sovereign. 
'Finally,  it  was  said  that  a  new  writ  dc  contumace 
capiendo  might  be  issued  under  the  siynificavit ;  but 
when  a  writ  has  been  once  issued  in  conformity  with 
the  provisions  of  the  53  Gteo.  3  I  am  at  a  loss  to 
understand  what  warrant  there  would  be  for  issuing  a 
second  writ.  The  truth  is,  that  if  your  lordships 
were  to  hold  that  the  person  named  in  the  writ  could 
be  arrested  again,  after  his  discharge  by  a  competent 
court,  on  the  ground  that  his  custody  was  unlawful, 
you  would  not  be  declaring  a  law  which  has  hitherto 
existed,  but  inventing  a  fresh  power  which  has  never 
yet,  and,  indeed,  never  could  have  been  exercised,  in 
order  to  meet  the  altered  circumstances  created  by  the 
jurisdiction  which  the  Court  of  Appeal  is  alleged  to 
possess.  It  may  be  that  there  could  be  another 
significavit  in  the  ecclesiastical  suit,  followed  by 
anotiier  writ  de  contumace  capiendo.  But  so  there 
might  have  been  before  the  Court  of  Appeal  pro- 
nounced its  judgment  just  as  well  as  now.  The 
utmost  that  can  be  said  is,  that  if  an  application  were 
made  to  the  High  Court  for  discharge  from  custody 
under  tiiat  writ,  the  court  would,  in  all  probability, 
defer  to  the  opinion  expressed  by  the  Court  of 
Appeal  in  the  present  case  on  any  point  of  law. 
But  deference  in  a  subsequent  proceeding  to  an 
expression  of  opinion  by  a  higher  court  in  a  pre- 
vious   proceeding   is    as    for    as    possible   removed 
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from  the  enforcement  of  the  judgment  pronounced 
in  that  proceeding.  The  function  of  a  court  of 
appeal  is  to  deal  with  the  judgment  before  it  for 
review,  and  not  to  pronounce  opinions  on  a  point 
of  law  which  may  remove  a  difficulty  from  the  path 
of  a  litigant  in  future  proceedings.  That  the  expo- 
sition of  the  law  by  the  Court  of  Appeal  might  have 
the  siiggested  effect  of  removing  a  barrier  to  the 
further  action  of  the  Ecclesiastical  Court  is  a  mere 
incident  of  the  present  case,  not  applicable  to  the  class 
of  cases  in  general,  and  it  is  vdih  the  general  question 
whether  an  appeal  lies  in  such  cases  that  we  have  to 
deal. 

I  am  driven,  then,  to  the  conclusion  that,  where  a 
person  has  been  discharged  by  the  High  Court  under  a 
writ  of  hahead  corpus.,  the  Court  of  Appeal  has  no  power 
effectually  to  interfere  with  the  action  of  the  court 
below.  The  judgment  of  the  higher  court  cannot  in 
anywise  aft'cct  the  discharge,  or  restore  to  custody  the 
person  liberated.  It  is  incompetent  to  give  effect  to 
its  judgment,  and  cannot  undo  that  wMch  it  holds 
to  have  been  i^Tongly  done  by  the  order  appealed 
from. 

I  think  it  is  impossible  ro  read  the  section  your 
lordships  have  to  construe  without  seeing  that  the 
power  to  hear  and  determine  an  appeal,  and  the  power 
to  enforce  the  judgment  of  the  Court  of  Appeal  in 
case  it  should  differ  in  opinion  from  the  court  below, 
were  intended  to  be  co-extensive.  And  I  can- 
not think  that  it  was  ever  contemplated  that  an  appeal 
should  be  entertained  from  any  class  of  orders  when 
that  which  was  affected  by  them  could  never  be  effect- 
ually interfered  with.  The  jurisdiction  of  the  courts 
whose  functions  were  transferred  to  the  High  Court  to 
discharge  under  a  writ  of  habeas  corpus  was  well  known, 
and  if  it  had  been  intended  that  an  appeal  should 
lie  against  such  an  order,  I  think  that  provision 
would  have  been  made  to  enable  the  Court  of 
A.ppeal  to  restore  to  custody  the  person  erroneously 
discharged.  In  the  absence  of  such  a  power  the 
appeal  is  futile,  and  this  appears  to  me  to  be  a  suffici- 
ent reason  for  holding  that  the  Legislature  did  not 
intend  the  right  to  hear  and  determine  appeals  to 
extend  to  such  cases.  It  was  said  that  it  sometimes 
happens  that  events  subsequent  to  the  judgment  of  a 
court  of  first  instance  render  it  impossible  for  the 
Court  of  Appeal  to  remove  the  effect  of  the  judgment 
below,  even  though  it  should  hold  that  judgment  to 
have  been  a  wrong  one,  and  that  it  could  not  be  con- 
tended that  on  this  account  the  judgment  could  not 
be  appealed  against.  This  is  no  doubt  true,  and 
many  illustrations  of  it  might  be  given.  But  the 
difficulty  there  arises  from  the  accidental  cireimistances 
of  the  particular  case.  Here  it  is  inherent  in  the 
nature  of  the  order  itself  in  all  cases  in  which 
a  person  is  discharged  from  the  custody  of  the  law. 
This  distinction  appears  to  me  to  be  a  vital  one. 

I  ought  to  notice  the  decisions  of  the  'Briyj  Council 
which  were  strongly  pressed  upon  your  lordships, 
though  I  confess  I  do  not  think  they  have  any  great 
bearing  upon  the  present  case.  It  was  said  that  the 
Privj'  Council  had  in  these  cases  reversed  the  judg- 
ment of  the  court  below,  which  had  discharged  a 
prisoner  under  a  writ  of  habeas  corpus.  But  it  must 
be  observed,  in  the  first  place,  that  the  power  of  the 
Privy  Council  to  enforce  its  judgments  is  conferred 
in  very  different  terms  to  those  which  we  have  been 
considering  (see  3  &  4  Will.  4,  c.  41,  s.  21).  And 
next,  no  question  arose  there  as  to  the  power  of  the 
Privy  Coimcil  to  entertain  the  appeals,  and  indeed 
no  such  question  could  be  raised.  Her  Majesty  in 
Council  may  entertain  an  appeal  by  any  person 
aggrieved  by  the  action  of  her  colonial  courts,  and 
might  well  determine  a  question  of  law,  for  the 
purpose  of  guiding  those  courts  in  the  future.     The 


relation  of  the  Queen  in  Coundl  to  the  colonial  oonris 
differs  altogether  from  the  statutory  relation  of  the 
Court  of  Appeal  to  the  High  Court  of  Justice. 

It  was  contended  by  the  learned  counsel  for  the 
respondent  that,  inasmuch  as  the  Legislature  has,  by 
the  Judicature  Act,  limited  the  number  of  courts  to 
which  application  for  a  writ  of  habeas  corpus  might 
be  made,  it  had,  by  way  of  compensation,  givtai  an 
appeal  against  the  orders  made  in  all  such  cases.  I 
do  not  thmk  that  such  ah  explanation  of  the  legisla- 
tion can  be  sustained.  The  remedy  of  Imbeas  corpta 
would  be  sought  in  a  majority  of  cases  in  a  crimmal 
cause  or  matter,  where  admittedly  no  appeal  has  been 
given.  It  will  be  seen  that  the  reasoning  which  has 
led  me  to  the  conclusion  that  an  appeal  will  not  Ke 
from  an  order  discharging  a  person  from  custody 
imder  a  writ  of  halycas  corptts  has  no  application  to 
an  appeal  from  an  order  refusing  to  discharge  the 
applicant.  I  intend  to  express  no  opinion  whether 
there  is  an  appeal  in  such  a  case.  That  question  does 
not  arise  here,  and  any  opinion  expressed  upon  it 
would  be  extra-judicial.  I  refer  to  it  onlylicanse 
it  yrvLS  suggested  that,  if  there  was  an  appeal  in  the 
one  case,  it  was  scarcely  to  be  conceived  that  there 
should  not  be  an  appeal  in  the  other.  I  do  not 
think  so.  There  would  be,  to  my  mind,  nothing 
surprising  if  it  should  turn  out  that  an  appeal  lav 
by  one  whose  discharge  had  been  refused ;  but  that 
there  was  no  appeal  against  a  discharge  from  cus- 
tody. It  would  be  in  strict  analogy  to  that  whieh 
has  long  been  the  law.  The  discharge  could  never  be 
reviewed  or  interfered  with,  the  refusal  to  dischai^, 
on  the  other  hand,  was  always  open  to  review ;  uid 
although  this  review  was  not,  properly  speaking,  by 
way  of  appeal,  its  practical  effect  was  precisely  the 
same  as  if  it  had  been. 

Another  argument  was  submitted,  to  which  I  ought, 
perhaps,  to  refer.  It  was  urged  that  the  Court  of 
Appeal  could,  at  all  events,  deal  with  the  costs  in  the 
court  below,  and  that  an  appeal  lay,  if  only  for  the 
purpose  of  enabling  them  to  do  so.  But  when  once 
the  conclusion  is  reached  that,  in  orders  of  this  de- 
scription, it  was  not  intended  that  there  should  be  an 
appeal  on  the  merits,  I  think  it  impossible  to  hold 
that  it  was  intended  that  an  appeal  should  lie  merely 
for  the  purpose  of  dealing  with  costs.  There  remains 
the  contention  that  the  proceedings  in  the  present 
case  were  irregular,  that  there  ought  to  have  been 
first  a  inile  to  bring  into  court  the  body  of  the 
applicant,  and  then  a  rule  to  discharge  him  from 
custody.  It  was  said  that,  if  this  course  had  been 
pursued,  there  might  well  have  been  an  appeal  from 
the  iirst  of  these  i-ules,  cOS  the  Court  of  Appeal  would 
have  full  power  to  enforee  their  judgment,  in  case 
they  considered  that  there  was  no  ground  for  bring* 
ing  up  the  body  of  the  applicant.  It  is  unnecessary 
to  determine  whether  an  appeal  would  lie  from  an 
order  for  a  writ  of  habeas  corpus  if  it  were  brought  to 
the  Court  of  Appeal  before  there  had  been  a  discharge 
under  it.  No  such  point  arises  here.  But  the  respond* 
tnt  argues  that  it  was  not  competent  for  the 
High  Court  to  discharge  the  prisoner  without 
having  him  first  brought  before  them.  It  was 
admitted  that  the  procedure  adopted  was  sanctioned 
by  the  Crown  Office  Eules  of  1886 ;  but  it 
was  suggested  that  the  rule  which  gives  sanction 
to  this  course  was  ultra  vires j  inasmuch  as  the 
presence  in  court  of  the  person  whose  custody  was  in 
question  was  essential  to  the  jurisdiction  of  tiie  High 
Court  to  discharge  him.  No  such  point  was  raised  on 
the  argument  in  the  present  case  in  the  Queen's  Bench 
Division,  and  the  respondent  has  failed  to  satisfy  ne 
that  the  rule  was  ultr»  vires. 

I  do  not  think  that  the  authorities  cited  support 
the  view  that  what  was  undoubtedly  the  practice  wAs. 
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essential  to  the  jurisdiction.     I  think  that  the  judg- 
ment appealed  from  should  be  reversed* 

Lords  Watson  and  Macnaghtex  concurred. 

Lord  Morris. — I  am  of  opinion  that  the  Court  of 
Appeal  lightly  decided  the  preliminary  question  of 
jurisdiction  raised  before  theAi,  and   that  they  had 
jurisdiction  to  entertain  and  decide  the  appeal  from 
the  order  of  the  High  Court  of  Justice  made  upon 
an  application  for  a  writ  of  luiheas  corpus.     The  order 
of  the  Queen's  Bench  Division,   dated  the  20th  of 
May,  1887,  orders  "  that  a  wiit  of  habeas  corpus  issue 
directed  to  the  gaoler  of    her  Majesty's   prison  at 
Walton-on-the-Hill  in  the  county  of  Lancaster,  com- 
manding him  to  have  the  body  of"  the    appellant 
''before  this  court  immediately  after  the  receipt  of 
the  said  writ,  then  and  thei-e  to  undergo  and  receive 
all  and  singular  such  matters  and  things  as  the  said 
court  shall  then  and  there  consider  of  and  concerning 
him,'*  and  further  ordering  that  the  said  appellajit "  l^ 
discharged  out  of  the  custody  of  the  said  gaoler  as  to 
his   detention    by   virtue   of    a    writ    de   contumace 
capiendo,  issued  from    the  Chancery  of  Lancashire, 
without  being  brought  up    personally  before    this 
court."     The  question  turns  on  the  construction  of 
the  19th  section  of  the  Supreme  Court  of  Judicature 
Act,  1873.     By  the  16th  section  of  that  Act  the  whole 
of  the  jurisdiction  of  the  several  courts  enumerated, 
amongst  which  is  the  Court  of  Queen's  Bench,  was 
transferred   to    the    High   Court  of    Justice.       The 
section  collects  into  the  new  com-t  all  those  various 
jurisdictions.       That    under    section    19    an    order 
refusing  a  writ  of   habeas    corpus    can  be   appealed 
from  and  can    be    heard    and    determined    by  the 
Court  of  Appeal,  was  not  argued  against  at  your 
lordships'  bar  on  the  part  of    the  appellant,   and 
could   scarcely,   in  my  opinion,  be  so  argued  after 
llie  various  decisions  on  such  appeals  in  the  Court 
of  Appeal  and  in  your  lordships'  House.     Why,  then, 
should  not  an  order  granting  a  writ  of  habeas  corpus 
and  discharging  the  prisoner  be  also  appealed  from 
under  section  19  ?    The  argument  that  no  appeal  lies 
in  such  a  case  appears  to  mo  fallacious  upon  two 
grounds  :  first,  because  it  goes  upon  the  view  that  the 
Court  of  Appeal  has  no  power  under  the  Act  and  pre- 
sent rules,  and  (what  is,  I  think,  involved)  could  not 
acquire  power  by  rules  which  could  be  lawfully  made 
under  the  Act,   to  order  a  person  who    had   been 
wrongfully  released  from  legal   custody  on  writ  of 
habms  corpus  to  be  retaken  and  replaced  in  his  former 
custody  under  the  former  commitments ;    secondly, 
because,  even  if  it  had  not  the  power,  that  would  not 
affect  the  jurisdiction  of  the  Appeal  Court  to  hear, 
and  the  obligation  to   determine,   the   appeal,   and 
reverse,  so  fai*  as  it  could,  the  illegal  order  appealed 
from. 

As  to  the  first  ground,  there  is,  to  my  mind,  a  con- 
fusion between  the  order  made  on  any  appeal  and  the 
power,  authority,  and  jurisdiction  for  the  enforce- 
ment of  that  order.  Section  19  undoubtedly  gave  the 
Appeal  Court  power  to  make  orders  that  could  not 
have  been  made  before — i.e.,  on  appeals  from  inter- 
locutory orders  of  the  Common  Law  Division,  and  for 
the  enforcement  of  those  orders  the  Appeal  Court  was 
to  have  the  powers  of  enforcement  the  former  courts 
had  in  respect,  not  of  such  orders  (for  there  could  not 
have  been  any  such),  but  of  the  orders  they  lawfully 
could  make,  such  powers  as  attachment,  sequestra- 
tion, &c.  If  the  Appeal  Court  made  an  order  that 
tbe  discharged  prisoner  should  attend  in  court  on  a 
specified  day,  and  if  he  did  not  he  could  be  attached 
aid  brought  up  under  attachment,  being  then  in 
court,  whether  attending  voluntarily  and  then 
I  ordered  in  custody,  or  brought  up  in  custody  under 
tiie  attachment,   the  question  would  be   as  to  the 


order  the  coiu^  coidd  then  make  and  not  the  power 
of  enforcing  such  order.  Why  could  not  the  Court 
of  Appeal  then  lawfully  re-commit  him  ?  No  ques- 
tion of  enforcement  would  arise,  for,  ex  hyjtothesi,  he 
was  before  the  court  in  custody. 

Thus,  the  question  turns  on    the    nature   of  the 
order  the  Court  of  Appeal  could  lawfully  make,  and 
not  at  all  on  the  enforcement  of  the  order  made.    The 
importance  of  this  view  appears  to  me  to  lie  in  this, 
'  that  the  limitation  by  reference  to  the  power  vested, 
in  the  High    Court    applies    only  to    enforcement, 
which  is  not  in  question,  and   not  to   the  nature 
of    the    order,    which    is    the    point    in    questiour 
The      nature      of      the      order       the      Court      of 
Appeal    may     make     is     prescribed    by    ord.     58, 
r.  4,   which    {inter  alia)  says  the  Court    of  Appeal 
"shall  have  power  to  make  any  order  which  ought 
to  have  been  made,"  and  which  would,  in  this  cose, 
be  to  re-commit  the  prisoner.     I  cannot  concur  with 
the  argument  applying  the  limitation  introduced  by 
reference  to  the  powers  of  the  High   Court  to  the 
**  order  "  to  be  made,  which  in  many  cases  must  be 
essentially  new,  instead  of  to  the  enforcement  of  it, 
to  which  alone  the  limitation  is  applied  by  the  second 
paragraph  of  the  section.     But  now  I  will  assume 
that  there  would  not  be  imder  the  express  words  of 
the  19th  section  power  to  enforce  the  order.     Does 
that  necessarily  limit  the  appealable  matter  'f    In  my 
judgment,  No.      The  real  umits    of  the  appealable 
matter  are  defined  by  the  first  sentence  of  section  19, 
dealing  with  jurisdiction  to  hear  and  determine ;  the 
second  sentence  is  ancillary  only  to   that  which  is 
defined  by  the  first  sentence,  and  can  neither  extend 
nor  restrict  it.      The  exceptions  made,   such  as  by 
section  47  of  criminal  matters,  show  a  clear  intention 
that  every  order,  not  expressly  excepted  in  the  Act, 
should  be  subject  to  be  appealed  from.     Now,  the 
argument  for  the  appellant  engrafts  a  new  exception 
not  mentioned,  but  said  to  be  implied — and  why  so  ? 
by  reason  of  a  sentence  intended  not  to  cut  down 
the  prior  subject-matter,  but  to  extend  to  the  entire 
of  it.     The  first  sentence  of  section  19  taken  by  itself 
woidd  clearly  include  the  order  in  tliis  case.     The 
second  sentence  in  ancillary  only,  and  is  intended  to 
be  co-ext«nsive  with  the  first,  and  if  in  the  result  it 
was    not    co-extensive,    then,   in    my    opinion,   the 
maxim   should   come  in,    Quando  hx   aliquid  aliciii 
concedit   conceditur   et    id  sine   quo  res   ipsa   esse    non, 
potest.      Whenever    anything    is    authorized    to    be 
done  by  law,  and  it  is  impossible  to  do  that  thing 
unless    something  else  not    authorized    by    express 
terms  be  also  done,   then  that  something  else  will 
be  supplied  by  necessary  intendment.     But,  without 
applymg  this  maxim,  there  is  surely  at  least  power 
to  formally  reverse  the  former  order.     If  the  order 
is  within  the  section  and  the  subject  of  appeal,   it 
cannot  be  taken  out  of  it  by  reasoning  based  on 
practice  or  procedure ;  and  if  alteration  in  the  latter 
(namely,  practice  or  procedure)  be  wanted  the  judges 
have,  in  my  opinion,  full  power  to  make  rults  as  to 
the  practice   and   procedure  suitable  for  all   habeas 
corpus  cases ;  and  if  by  the  present  rules  the  order 
reversing  the  order  of  the  Queen's  Bench  caimot  be 
effective  to  put  the  appellant  back  in  prison  again, 
that  goes  merely  to  its  effect,  not  to  the  jurisdiction 
to  make  it.     I  see  no  reason  why  a  nde  could  not  be 
made  by  the  judges  under  the  Judicature  Act  whereby 
in  such  a  case  as  the  present  the  sheriff  could  be 
directed  to  retake  the  party  discharged  and  render 
him  to  prison,   there  to  remain  imder  the  original 
writ  de.  contumace  capiendo.     If  so,  the  absence  of  such 
a  rule  should  not  affect  the  jurisdiction  to  hear  the 
appeal.     I  confess  I  am  not  at  all  impressed  with  the 
arguments  derived  from    "  the  liberty   of   the   sub- 
ject"   or    "constitutional  changes."      In    the    first 
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place/  no  appeals  lie  from  any  iudgment  of  the  High 
Courtjto  the  Court  of  Appeal  in  criminal  matters, 
and  it  has  been  decided  that  what  is  criminal  matter 
should  be  taken  in  its  widest  sense. 

Next,  Mr.  Jeune,  in  his  very  able  argument,  re- 
ferred to  two  cases  before  the  Privy  Coimcil.     In  the 
first,  Betj,  V.  Mounts  an  appeal  was  entertained  from 
ihe   judgment  of    the  Supreme    Court  of    Victoria 
holding  that  the  return  to  the  writ  of  habeas  corpus  was 
bad,  and  ordering  the  discharge  of  the  prisoner  and 
setting  him  at  large.     Again,  in  the  Attorney-Oeneral 
for  Hong  Kong  v.  Kwok-a-Sim/y  on  appeal  from  two 
orders  of  the  Supreme  Court  of  Hong  Kong,  where- 
by the  prisoner  was  twice  released  from  custody  on 
writs  of  habeas  corpus  on  appeal,  while  the  first  order 
was  confirmed,  the  second  was  reversed.     Of  course, 
I  am  aware  that  these  appeals  were  not  brought 
imder  a  statute,   but  on    petition  to  Her  Majesty 
referred  to  the  Privy  Council.     But  I  fail  to  see  why, 
if  it  was  not  unconstitutional  to  reverse  an  order  of 
discharge  of  a  prisoner  on  writ  of  habeas  corpus  under 
the  advice  of  the  Judicial  Committee  of  the  Privy 
Council,  it  is  imconstitutional  to  do  so  by  the  Court 
of  Appeal  or  by  your  lordships*  House,  provided  the 
intention  of  the  Legislature  as  conveyed  by  the  words 
of  the  section  of  the  statute  cover  the  case.     The  in- 
tention of  the  Legislature  in  this  case,  as  in  others, 
should  be  governed  by  Id  voluit  quod  dixit;  and  I 
oannot  attempt  to  express  my  opinion  better  than  in 
adopting  the  words  of  Lord  Cairns,  C,  on  the  con- 
struction of  this  same  19th  section  in  the  case  of  the 
Overseers    of  Walsall  v.    London   and  NortJi- Western 
Bailway  Co,,  as  follows:  **I  do  not  think  it  is   open 
to  doubt  that  these  clear  and  definite  words  of  the 
Legislature    must    have    their  full    effect  given    to 
them.      You  have  here  on  the  one   hand  a  rule  of 
the    Queen^s    Bench    Division,    and    on    the    other 
hand  an   enactment  that  every  rule  of  the  Queen's 
Bench  Division  is  to  be  open  to   appeal."     In  the 
same  case  Lord  O'Hagan  says:  '*We  are  acting  in 
our  judicial,  not  in  our  legislative  capacity,  and  we 
arc  not  free  to  act  on  speculation  or  theory  as  to  what 
law  would  be  wisest."     I  say  for  myself  my  duty  is 
jus  dicere,  not  jus  dare,  when  construing  a  statute.     I 
consequently  concur  in  the  unanimous  judgment  of 
the  Court  of  Appeal  that  they  had  jurisdiction   to 
hear  and  to  determine  the  appeal  in  this  case. 

Lord  Field. — I  am  of  opinion  that  the  order  of 
the  Court  of  Appeal,  so  far  as  it  relates  to  the  point 
of  jurisdiction,  is  correct,  and  ought  to  be  affirmed. 
I  think  that,  when  the  L^slature  gave  to  that  court 
jurisdiction  "to  hear  and  determine  appeals  from 
any  order  of  the  High  Court,"  it  rendered  all  orders 
in  habeas  subject  to  appeal.  I  arrive  at  this  result  by 
applying  to  this  statute  to  the  best  of  my  ability  the 
well-known  and  settled  rules  of  construction.  Ad- 
mittedly, the  word  **  order"  used  in  the  19th  section 
is  comprehensive  enough  in  its  literal  sense  to  include 
the  order  now  in  question ;  but  it  seems  to  me  that 
the  Le^slature  has  not  left  the  matter  standing 
there,  it  has  reduced  the  generality  of  the  worS 
**  order  "  to  specific  orders  by  making  careful  specific 
exceptions.  All  orders  not  excepted,  and  therefore 
orders  in  habeas  in  civil  causes  or  matters,  are  thus, 
in  my  opinion,  included.  In  order  to  arrive  at  the 
exceptions  the  framers  of  the  Act  must  have  passed 
in  review  the  nature  and  characteristics  of  all  the 
various  orders  which  it  was  competent  to  the  High 
Court  to  make,  and  it  has  divided  those  in  which  an 
appeal  should  not  be  given  from  those  which  were  to 
be  so  liable. 

Now  the  admitted  rules  of  construction  lay  down 
that  I  am  not  at  liberty  to  infer  an  int>ention  contrary 
to  the  literal   meaning  of  the  words  of  a  statute. 


unless  the  context,  or  the  consequences  which  would 
ensue  from  a  literal  interpretation  justify  the  infer- 
ence that  the  Legislature  has  not  expressed  some- 
thing whidi  it  intended  to  express,  or  unless  sach 
interpretation  (in  the  language  of  Parke,  B.,  in  Bedr 
V.  Smith,  2  M.  &  W.  191)  leads  to  any  manifest 
"absurdity  or  repugtance,"  with  this  supemdded 
qualification,  that  the  absurdity  or  repugnance  most 
be  such  as  manifested  itself  to  the  mind  of  the  law- 
maker, and  not  such  as  may  appear  to  be  so  to  me : 
Willes,  J.,  in  MoUeram  v.  Eastern  Counties  Bailway 
Co.,  8  W.  R.  77,  7  C.  B.  N.  S.  58.  See  the  authc»ities 
collected  in  Maxwell  on  the  Interpretation  of  Statates, 
c.  9,  s.  1 .  These  principles  were  not,  indeed,  denied 
by  the  appellant's  counsel  at  your  lordships'  bar,  hot 
they  argued  that,  as  well  from  the  consequences  which 
would  ensue  if  such  an  order  were  liable  to  appeal,  as 
from  the  context  of  the  statute  itself,  it  was  appar^ 
that  the  Legislature  had  not  included  or  intended  to 
include  the  "  order  "  now  in  question  in  the  ensctiTig 
part  of  section  19. 

In  support  of  this  argument  it  was  correctly  stated, 
as  some  of  the  noble  lords  who  have  addressed  yonr 
lordships  have  already  pointed  out,  that  at  the  time 
of  the  passing  of  the  Act  it  was  the  undoubted  right 
of  a  subject  detained  in  custody  to  question  by  AoArw 
the  lawfulness  of  his  detention  before  every  one  of 
her  Majesty's  courts  in  succession,  without  regard  to 
th«  refusal  to  discharge  by  any  one  or  more  of  them, 
and  that  if  any  one  comrt  came  to  the  conclusion  thit 
the  applicant  was  entitled  to  be  discharged,  no 
other  court  had  any  power  of  modification  or 
reversal.  It  was  argu©i,  therefore,  that  if  the 
Judicature  Act  had  to  be  construed  as  giving  a  right 
of  appeal  to  the  Crown  or  prosecutor,  that  would  be 
so  manifest  and  unreasonable  an  encroachment  upon 
the  rights  and  liberty  of  the  subject,  and  so  manifestly 
repugnant,  that  it  could  not  have  been  int^ided.  It 
was  not  denied  that  habeas  in  some  shape  or  stage  was 
within  the  contemplation  of  the  Legislature  as  conung 
within  some  of  the  provisions  of  the  Act  in  question. 
Indeed,  as  Lord  Bramwell  has  pointed  out,  the  juris- 
diction of  the  High  Court  to  issue  writs  of  habeas,  and 
to  remand',  hold  to  beul,  or  discharge,  does  not  exist 
unless  it  is  conferred  by  section  16.  So  that  habeas  is 
clearly  within  the  provision  of  that  section.  Mons 
over,  it  was  (in  my  judgment  advisedly)  conceded  by 
the  appellant's  counsel  in  their  arguments  before  the 
Lords  Justices  that,  if  upon  application  for  habeas  an 
order  of  remand  was  made,  such  an  order  was  in- 
cluded in  the  word  "  order."  Indeed,  this  has  hem  so 
decided,  for  an  appeal  was  held  to  lie  from  an  order  of 
attachment  in  habeas  in  a  civil  matter  {Reg.  ▼• 
Bamardo),  and  no  appeal  to  lie  from  an  order  of 
remand  in  a  criminad  matter  as  being  within  the 
exceptions  in  sections  19  and  47 :  Iteg.  v.  Alice  Wood- 
halL 

Now,  I  quite  agree  that  it  does  not  follow,  of  neces- 
sity, that  because  an  order  of  remand  is  liable  to  ap- 
peal an  order  of  discharge  is  so.  The  two  orders  are, 
as  has  been  relied  upon  by  some  of  your  lordships, 
very  different  in  their  nature  and  consequences. 
But  the  admitted  intention  to  include  one  form  of 
order  in  habeas  seems  to  me  to  render  it  highly  im- 
probable that  the  eminent  lawyers  who  are  thus 
^own  to  have  had  some  forms  of  order  in  habeas  m 
their  minds,  and  were  thoroughly  acquainted  witii 
their  several  peculiar  characteristics,  would  not,  if 
they  had  intended  to  except  an  order  of  discharge, 
have  guarded  against  the  alleged  encroachment  upon 
the  liberty  of  the  subject  by  adding  that  order  to  the 
exceptions  which  they  have  so  carefully  specified, 
some  of  which  do  not  seem  to  me  to  vie  in  importance 
with  it.  I  also  feel  the  weight  of  the  argument  which 
has  commended  itself  to  some  of  your  lordships— via., 
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House  of  Lobbs. 


Bell-Cox  v.  Hakes. 


House  of  Lords. 


the  giving  in  such  a  matter  a  new  right  of  appeal  as 
against  a  subject  where  none  in  point  of  form,  if  not 
in  substance,  existed  before ;  and  if  nothing  in  the 
shape  of  an  equivalent  had  been  given  the  argument 
would,  although  not  conclusive  to  me  in  face  of  the 
acfcoal  language  of  the  statute,  have  derived  great 
additional  force..  But  I  cannot  conceal  from  myself 
^&at  the  Legislature  has  still  left  to  the  subject  a 
recourse  in  succession  to  such  a  number  of  the  highest 
tiibunals  in  the  land  as,  in  my  judgment,  effectually 
prevents  any  hurtful  consequences  from  any  new 
limitation  which  they  have  effected.  Whether  strictly 
appeals  or  not,  the  subject  has  still  the  right  of  ob- 
taining a  practical  review  of  any  improper  refusal  of 
his  application,  not  only  by  the  Lord  Chancellor  and 
by  inmvidual  judges,  but  also  by  a  court  composed  of 
as  many  judges  as  the  president  may  think  it  right 
to  convene.  The  Legislature  has  also  given,  in  my 
judgment,  an  appeal  to  an  applicant  imjustly  com- 
mitted or  held  to  bail,  a  new  right  of  enormous 
^vantage. 

For  these  reasons  it  appears  to  me  that  the  appel- 
lant's argument,  in  this  respect,  falls,  and   that  to 
oonstme  the  19th  section  as  inclusive  of   the  order 
of  the  Divisional  Court  is  imputing  a  reasonable  view 
to  the  Legislature  rather  than  anything  like  absurdity 
or  repugnance.     If  ever  there  was  a  statute  to  whi<m 
these  elements  ought  not  to  be  imputed  without  great 
necessity,  or  to  which  the  rules  justifying  the  departure 
from  the  literal  meaning  on  the  ground  of  absurdity 
or  repugnance    should  be    carefully  and    sparingly 
applied,  the  Judicature  Acts  seem  to  me  to  claim  that 
place.     But  it  was  further  argued  that,  even  if  an 
order  for  discharge  be  an  order  to  which  the  first  part 
of  the  19th  section  would,  taken  by  itself,  apply,  and 
that  the  respondents'   contention  to  that  eSect  was 
impossible  to  be  resisted,  the  provisions  of  the  section 
which  follow  show  that  the  Legislature  intended  some 
farther  limitation  to  be  put  upon  the  general  words  of 
the  first  part,  and  that  such  limitation  was  to  be  found 
in  what  was  alleged  to  be  the  case,  that  the  applicant 
having  once  been  discharged  by  the  Divisional  Court 
from  detention  under  the  writ  de  contumace  capiendo 
6i  the  4th  of  May,  1887,  there  was  no  process  of  any 
comt  or  courts,  ecclesiastical  or  lay,  or  ecclesiasticid 
and  lay,   by  which  the    applicant    could  again  be 
hronght    up    ad    auhjicietidum    until    he    should    in 
the  words  of  the  writ,   "  have  made  satisfaction  for 
the  contempt"    of  which    he    has   been    adjudged 
guilty,    and    that    to    suppose    therefore    that    the 
legislature   intended   to   confer  a   riffht  of   appeal 
which  was  said  to  be  absolutely  futile  was   again 
to  suppose  an  absurdity  rendering  it  necessary  to 
add  or  to  vary  the  literal  words   of   the    statute. 
But,  although    this  argument    is   entitled    to  very 
great  weight,  I  am  unable  to  yield  to  it  for  several 
reasons.     In  the  first  place,  the  words  at  the  end  of 
section  19  relied  upon  in  this  view  do  not  appear  to 
me  to    be  restrictive,  but    rather    ancillary  to   the 
jurisdiction  already  created.     It  is  **  for  the  purposes 
of  and  incidental  to    that    jurisdiction"    tnat    the 
Appeal  Court  is  to  have  all  the  powers,  authority, 
sad  jurisdiction  by  the  Act  vested  in  the  High  Court. 
These  words  sefim  to  me  to  be  words  of  complement, 
ani  not  of  curtailment.     Neither  am  I  satisfied  by 
the  appellant's  argument  that  any  sudi  grave  blot  as 
it  supposes  does,  in  fact,  under  the  circumstances  in 
fridence  in  this  case,  rest  upon  the  administration  of 
justice   in  this    country,   and  that  no  means  exist 
whereby  a  contumacious  subject  can  be  com{>elled  to 
W  olidience  to  the  authority  of   the  established 
ttbunals  of  the  land.      I  have  listened  with  care 
to  the    arguments    upon    this    point,   and  I  have 
■^swfully  examined    the    authorities    cited  on    both 


In  the  result  I  am  unable  at  this  moment  to  say 
whether  the  autl^ority  of  the  spiritual  court  to  signify 
the  persistent  contempts  and  disobedience  of  the 
appellant  is  exhausted,  so  that  a  new  significavit  and 
a  new  temporal  writ  may  not  issue,  (hie  of  the 
noble  lords  who  have  preceded  me  appears  to  think 
such  a  view  is  possible.  Neither  can  I  say  whether  a 
new  writ  de  cotvtumace  capiendo  may  not  issue  upon 
the  existing  significavit ^  or  whether,  the  existing  writ 
not  having  been  returned,  an  arrest  may  or  may  not 
be  made  under  it,  or,  if  that  writ  is  exhausted,  whether 
an  alioA  may  or  may  not  issue.  These  questions  are 
of  a  highly  technical  character.  But  this  I  can  say, 
and  it  seems  to  me  to  answer  the  objection, 
that  whether  the  appellant's  or  the  respondents* 
views  in  this  respect  are  correct,  the  matter  could  not 
have  appeared  so  unmistakably  clear  to  the  f ramers 
of  the  Act  as  to  induce  me  to  suppose  that  upon  these 
grounds  they  intended  what  they  have  not  expressed, 
and  have  expressed  what  they  did  not  intend.  I  do 
not  propose  to  discuss  the  authorities  here — not  from 
any  want  of  respect,  but  because  any  opinion  which 
I  may  have  formed  upon  the  questions  reused  does 
not  appear  to  me  to  bear  upon  the  only  question  now 
before  your  lordships,  which  is  one  of  the  jurisdiction 
of  the  Court  of  Appeal,  and  not  of  what  ought  to 
be  done  upon  the  appeal.  It  also  appears  to  me  that 
ord.  58,  r.  4,  forms  another  answer  to  the  appellant's 
contention  upon  this  head.  The  Court  of  Appeal  has 
held  (rightiy  or  wrongly,  for  that  point  has  not  yet 
been  argued)  that  the  Divisional  Court  erred  in  dis- 
charging the  appellant  from  custody,  and  that  the 
order  nisi  obtamed  by  him  should  have  been  dis- 
charged instead  of  being  made  absolute.  It  may  be 
true,  and  probably  is,  that  the  Court  of  Appeal  has 
no  process  by  which  it  can  do  what  the  court  below 
ought  in  that  event  to  have  done,  but  restitutio  in 
integrum  is  the  right  of   every  successful  appellant 

i  Rodger  v.  Comptoir  d^ Escompte),  and  the  Appellate 
^ourt,  by  doing  part  of  that  which  the  court  below 
in  the  case  supposed  ought  to  have  done — ^viz.,  by 
discharging  the  order  nisi  wrongfully  obtained — will 
not  only  free  the  respondent  from  an  erroneous 
decision  which  must  stand  very  much  in  the  way 
of  any  future  attempt  to  enforce  the  obedience  of 
the  appellant,  but  wul  also  scttie  the  construction  of 
the  statutes  of  Elizabeth  and  Gteo.  3.  In  the  case  of 
Beg,  v.  Mount,  although  the  respondents  had  been  dis- 
charged from  custody,  and  had  presumably  placed 
themselves  outside  the  jurisdiction  of  the  colonial 
court,  the  Judicial  Committee  did  not  hesitate  to 
reverse  the  judgment  below. 

The  appellant's  counsel  also  raised  some  minor 
points  in  bar  of  jurisdiction,  but  they  were  not 
sufficientiy  weighty  to  induce  me  to  alter  my  view, 
which  is,  that  your  lordships  have  the  jurisdiction, 
and  therefore  the  duty,  to  determine  the  appeal. 

Order  appealed  from  reversed ;  order  of  the  Queen^s 
Bench  Division  restored*  The  respondent  Hakes  to  pay 
the  costs  of  this  appeal  and  in  the  courts  heloiv. 

Solicitors  for  the  apx)ellant,  Brooks y  Jenkins,  <fc  Co. 

Solicitors  for  the  respondent  Hakes,  Girdlestone, 
Peterson,  &  Todd, 

Solicitor  for  the  respondent  Lord  Penzance,  TJie 
Solicitor  to  the  Treasury, 
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Court  of  Appeal.      Ix  re  Lakgham*s  Contract. — Ex  parte  Board  of  Trade.      Court  of  Appeal. 


OTourt  of  Appeal. 

From  Chan.  Div.  Dec.  6. 

In  re  Langham's  Contract,  (a.) 

Vendor  and  ^mrchaser — Succession  duty — Sale  of  ex- 
pectancy in  real  estate — **  Free  from  incumbrances  " — 
Succession  Duty  Act,  1853  (16  &  17  Vict,  c,  51),  «.  42. 

TJte  heir-presumptive  of  an  ovmer  in  fee  simple  of 
real  estate  contracted  to  sell  his  expectancy  ^^free  from 
incumbrances,**  The  contract  contained  no  express  stipu- 
lation as  to  the  succession  duty  to  become  payable  in 
respect  of  the  vendor's  succession, 

Heldy  as  between  the  vendor  and  the  purchaser^  that 
the  purchaser  was  liable  to  bear  such  succession  duty. 

Cooper  V,  Trewby,  8  IF*  li,  299,  28  Bear.  194, 
a2fproved. 

Appeal  from  Stirling,  J. 

This  appeal  raised  a  question  as  to  the  liability  to 
succession  duty  as  between  vendor  and  purchaser  on 
a  contract  for  sale  under  the  following  circumstances. 

Sir  J.  H.  Langham,  the  present  owner  of  an  estate 
in  fee  simple  in  possession  of  the  Langham  Hotel 
(subject  to  a  lease  thereof  for  an  unexpired  term  of 
seventy  years  held  by  the  Langham  Hotel  Co.) 
was  a  widower,  aged  eighty-eight  years,  and  without 
issue.  He  was  a  lunatic  so  foimd,  and  was  believed 
to  have  mctde  no  will.  Herbert  H.  Langham  was  at 
present  the  heir-presumptive  of  Sir  J.  H.  Langham. 

On  May  16,  1890,  Herbert  H.  Langham  entered 
into  a  contract  in  writing  with  the  Laogham  Hotel 
Co.,  the  material  parts  of  which  contract  were  as 
follows: — **(1)  Mr.  Herbert  H.  Langham  shall  sell, 
and  the  Langham  Hotel  Co.  shall  puichase,  the  fee 
simple  of  the  freehold  land  and  premises  .  .  . 
known  as  the  Langham  Hotel  ...  as  the  same 
are  now  held  by  the  company,  and  to  which  the  said 
Herbert  H.  Lajigham  is  entitled  in  i-eversion  ex- 
pectant on  the  death  of  Sir  J.  H.  Langham,  Bart., 
intestate  and  without  issue,  and  contingently  on  the 
said  Herbert  H.  Langham  surviving  him.  (2)  The 
interest  of  the  said  Herbert  H.  Langham,  as  defined 
in  clause  1,  shall  be  sold  free  from  incumbrances." 
The  contract  also  contained  a  stipulation  that  the 
vendor  should  effect  and  should  assign  to  the  company 
a  policy  on  his  life  payable  in  the  event  of  his  pre-  • 
deceasing  Sir  J.  H*  Langham. 

The  company,  as  the  purchasers  under  this  contract, 
insisted  that  the  vendor  was  thereby  bound  to  pay  or 
provide  for  the  succession  duty  payable  on  the  death 
of  Sir  J.  H.  Langham.  The  contract  contained  no 
express  stipulation  as  to  the  payment  of  the  succession 
duty. 

On  a  summons  imder  the  Vendor  and  Purchaser 
Act,  1874,  Stirling,  J.,  sitting  in  chambers,  held,  on 
the  authority  of  Cooper  v,  Trewby,  8  W.  R.  299,  28 
Beav.  194,  that  the  duty  wcw  payable  by  the  pur- 
chasers. 

The  purchasers  appealed* 

A.  E.  Dry  dm,  for  the  appellants.— The  Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51),  s.  42,  makes  the 
succession  a  chai-ge  upon  the  land.  The  vendor  has 
contracted  to  sell,  and  the  purchasers  to  buy,  ''  free 
from  incumbrances,"  and  it  is,  therefore,  the  duty  of 
the  vendor  to  pay  or  provide  for  the  succession  duty. 
Cf>o]f}er  V.  Trewby  camiot  be  supported  on  principle. 
[Fry,  L.J.— The  sale  is  a  sale  in  priesenti,  and  the 
succession  duty  is  not  an  existing  incumbrance.] 
What  is  sold  is  the  expi»ctancy,  and  that  is  an  interest 

(a.)  Reported  by  M.  J.  Blake,  Esq.,   Barrister-at- 
Law. 


to  arise  in  futuro^  and  carries  with  it  incmnbrances  to 
arise  in  futuro.  On  a  sale  by  the  tenant  for  life  and 
the  reversioner  iointiy,  in  an  open  contract,  the  pur- 
chaser is  bound  to  pay  the  succession  duty :  D^V 
Vendors  and  Purchasers,  6th  ed.,  p.  667. 
Bliss  V.  Putnam,  7  Beav.  40,  was  also  referred  to. 

Graham  Hastings,  Q.C,  and  C,  C,  Tucker,  ioT  ih^ 
respondent,  were  not  called  on. 

LiNDLEY,  L.J. — This  appeal  raises  the  question,  as 
between  a  purchaser  and  a  vendor  of  an  expectant 
interest  in  real  estate,  which  of  the  two  is  liable  to 
pay  succession  duty  1^ 

The  vendor  in  this  case  has  got  no  estate  in  the 
property  which  is  the  subject-matter  of  the  contract, 
but  he  is  the  heir-presumptive  of  a  gentleman  who  is- 
seised  of  that  property  in  fee  simple  in  possession, 
and  who  has  no  issue.  The  vendor,  therefore,  has  a 
mere  expectancy,  a  chance  of  succeeding  to  the  pro- 
perty in  question,  and  he  has  contracted  to  seU  that 
free  from  incimibrances.  Now  at  present  there  are 
no  incumbrances  whatever,  and  it  may  be  there  never 
will  be  any,  and  it  may  be  there  will  be.  If  the 
vendor  should  become  the  successor  of  the  presait 
owner,  then  there  will  be  a  liability  for  sucoesaon 
duty,  but  if  he  never  succeeds,  of  course  there  will 
•  not.  The  question  wo  have  to  decide  is,  whetha 
under  this  contract  which  of  the  two,  the  purchaser  or 
the  vendor,  is  to  be  exonerated  from  the  payment  of 
succession  duty.  The  contract  says  nothing  abont 
succession  duty,  it  only  states  that  what  is  sold  is  sold 
free  from  incumbrances,  (hooper  v.  Trewby^  which  I 
think  is  right,  clearly  covers  this  case,  which  is  not 
even  so  strong  a  case  as  that. 

BowEN  and  Fry,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Gedye,  Kirhy,  c£'  MiU^ 

Solicitors  for  the  respondent,  Pearce,  Jones,  it*  Ok 


App.  Bankruptcy.  Dec.  5, 12, 

Ex  jmrte  Board  of  Trade. 
In  re  GRIFFrN.  (a.) 
Banhrupfcy — Discharge — Omission  to  keep  jinqttr  b<M>h 

— ** Business** — One  or  two  transactions — Bankruj4cy 

Act,   1883  (46  it-  47   Vict,  c.  52),   s,  28,  subsfctiiti 

3  (a). 

When  a  court  of  bankruptcy  is  considering  whtther  « 
bunki'upt  has  **  omitted  to  keep  such  books  of  accouHt(t9 
are  usual  and  prctper  in  the  business  carried  on  by  hiui 
within  the  meaning  of  section  28,  sub-section  3(a),  oftfa 
Bankruptcy  Act,  1883,  proi)f  that  he  engaged  iu  one  ifT 
two  building  transactions  is  sufficient  proif  that  ht 
carried  on  the  business  of  a  builder  if  it  be  shown  that 
he  intended  the  one  or  two  transactions  to  be  folhwfd  by 
similar  transactions. 

Appeal  by  the  Board  of  Trade  from  an  order  o£ 
Mr.  Registrar  QifiPard,  granting  the  bankrupt  an  abso- 
lute order  of  discharge. 

The  report  of  the  official  receiver  stated  that  the 
bankrupt  had  omitted  to  keep  proper  books  of 
account ;  that  he  had  contracted  debts  without  having 
any  reasonable  expectation  of  being  able  to  pay  them; 
that  he  had  brought  on  his  bankruptcy  by  rash  and 
hazardous  speculation ;  and  that  he  had  been  guilty 
of  misconduct  with  reference  to  an  execution. 

The  bankiiipt  was  a  civil  engineer.  He  entered 
into  cci-tain  contracts  for  making  roads.     In  October, 

(a.)  Reported  by  F.  G.  RUCKER,  Esq.,  Barrister-at* 
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1888 — his  only  property,  independently  of  what  he 
was  earning  by  making  roads,  being  an  equity  of 
redemption,  which  the  official  receiver  found  to  be  worth 
not  more  than  £100 — he  bought  half  an  acre  of 
land  for  £135  with  the  intention  of  building  thereon 
seven  cottages.  He  employed  a  builder  and  advanced 
him  money;  but  the  builder  failed,  and  the  bank- 
rupt was  obliged  to  complete  the  building  himself, 
though  he  had  at  the  time  no  available  capital.  He 
then  sold  the  land  and  cottages  at  a  loss.  Li  April, 
1889,  while  he  owed  money  to  various  creditors  under 
the  road  contracts,  he  undertook  the  building  of  a 
house,  and  all  the  money  he  received  imder  the  road 
contracts  he  spent  on  the  building,  without  paying 
his  existing  debts. 

One  of  the  questions  which  arose  on  the  appeal  was 
whether  the  registrar  ought  to  have  suspended  the 
order  of  discharge,  on  the  ground  that  the  bankrupt 
had  omitted  to  keep  proper  books  of  account. 

Muir  Maclcemie,  for  the  Board  of  Trade. 

H<.  Reedy  for  the  bankrupt. 

Lord  EsHER,  M.S.,  after  coming  to  the  conclusion 
that  the  bankrupt  had  been  guilty  of  rash  specula- 
tion and  also  of  misconduct,  and  that  on  those 
grounds  the  order  for  his  discharge  ought  to  have 
Ijeen  suspended,  continued : — It  was  next  said  that 
the  bankrupt  had  offended  against  sub-section  3  (a) 
of  section  28  of  the  Bankmptcy  Act,  in  that  he 
•*  omitted  to  koop  such  books  of  accounts  as  are 
Bsual  and  proper  in  the  business  carried  on  by  him." 
As  to  road  contracting  I  am  not  certain  that  that  is  a 
business  in  which  it  is  usual  to  keep  kooks ;  that  is  a 
question  on  which  more  evidence  might  have  been 
given,  and  we  cannot  decide  it  now.  It  is,  however, 
clear  that  building  is  a  business  in  which  it  is  usual 
and  proper  to  keep  books.  The  question  then  arises, 
Did  the  bankrupt  carry  on  the  business  of  a  builder  ? 
It  was  argued  that  one  or  transactions  do  not  make  a 
budness.  The  registrar  seems  to  have  acceded  to  this 
argument,  and  to  have  laid  it  down  as  a  rule  that 
niiere  you  prove  only  two  transactions  you  do  not 
prove  a  business.  I  am  of  opinion  that  that  is  too 
urastic  a  statement.  If  the  one  or  two  transactions 
were  isolated  transactions,  undertaken  without  any 
intention  that  they  should  be  followed  by  other  simi- 
lar transactions,  I  think  that  would  not  amount  to  a 
husiness.  But  if  a  transaction  is  such  as  if  repeated 
would  make  a  business,  and  if  it  is  undertaken  with 
the  intent  that  it  should  be  the  first  of  a  series  of 
aniilar  transactions,  I  think  that  one  transaction 
constitutes  a  business.  But  in  this  case  it  has  not 
been  satisfactorily  proved  that  the  two  building 
traiwactions  were  part  of  an  intended  series. 

We  think  that,  on  the  ground  of  rash  speculation 
and  misconduct,  the  bankrupt's  discharge  ought  to  be 
•wpended  for  twelve  months. 

Lopes  and  Ka.y,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellants.  Solicitor  to  the  Board  of 
Trade, 


Wiib  <!l0utt  of  Swtitt. 
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In  re  Gbaiiam*s  Trusts,  (a.) 


fiolictitor  for  the  respondent,  Daiii% 


Practice  —  IMyineut  into  court  —  Affidavit  —  Notice  to 
persons  interested — Trustee  Relief  Act,  1847  (10  <fc  11 
Vict,  c,  96) — Chancery  Funds  Consolidated  Rules, 
1874,  r,  34 — Chancery  Funds  Ainend^d  Orders,  1874, 
ord,  b — Supreme  Court  Funds  Rules,  1884,  rr.  2,  41 
Supreme  Court  Funds  Rules,  1886,  rr,  2,  41, 

Under  the  present  practice  {dating  in  this  respect  from 
the  1st  of  March,  1884)  a  trustee  who  pays  motiey  into 
court  under  the  Trustee  Relief  Act,  being  tw  longer 
required  to  state  in  his  affidavit  the  names  of  the  persons 
interested,  need  twt  serve  them  with  notice  of  such  payment 
illy  the  Chancery  Funds  Amended  Orders,  1874,  ord,  5, 
which  directed  such  notice,  being,  as  from  such  date, 
rendered  nugaUtry  owing  to  the  repeal  of  the  Chancery 
Funds  (^msoli dated  Rides,  1874,  by  the  Supreme  Court 
Funds  Rules,  1884,  r.  2. 

In  re  Stening,  50  L,  T,  N,  8,  o86,  32  W,  R,  Dig, 
217,  explained  and  distinguished. 

Quaere,  whether  the  Chancery  Funds  Amended  Orders, 
1874,  ord.  b,  is  repaded  by  the  Supreme  Court  Funds 
Rules,  1886,  r.  2. 

Petition. 

This  was  a  petition  for  the  payment  out  of  court  of 
a  sum  of  £2,060  16s.  6d.  Ck)nsols  paid  in  under  the 
Trustee  Relief  Act. 

The  petition  was  unopposed,  the  trustees  being  the 
only  respondents,  and  there  was  no  doubt  as  to  the 
title  of  the  petitioner,  but  the  question  arose  whether, 
in  accordance  with  order  b  of  the  Chancery  Funds 
Amended  Orders,  1874,  notice  of  the  payment  into 
court  ought  not  to  have  been  served  on  certain  per- 
sons mentioned  in  the  affidavit  made  on  such  payment 
in  as  possibly  entitled  to  a  charge  on  the  said  fund. 

It  appeared  by  such  affidavit  that  the  petitioner 
came  of  age  on  the  17th  of  October,  1890,  having 
while  still  an  infant  purported  to  charge  the  said  fund 
in  favour  of  two  persons  named  Hargreaves  and 
Marks  by  deeds  post-dated  the  said  17th  of  October, 
1890,  but  the  trustees  were  unaware  of  any  sub- 
sequent ratification  of  such  charges,  and  to  the  best  of 
their  knowledge  and  belief  the  only  persons  entitled 
to  the  said  sum  were  the  petitioner  and  such  persons 
(if  any)  entitled  under  him  as  thereinbefore  mentioned. 
The  evidence  filed  on  behalf  of  the  petitioner 
showed  that  the  charges  of  Hargreaves  and  Marks 
were  nugatory,  and  the  petitioner  submitted  that 
notice  of  the  payment  in  need  not  be  given  to  them 
under  order  b  aforesaid. 

Maclean,  Q.C,  and  Prior,  for  the  pjetitioner. — The 
Trustee  Relief  Act  directs  persons  paying  money  iato 
court  under  its  provisions  to  file  an  affidavit  snortly 
describing  the  instrument  creating  the  trust.  Then 
the  Chancery  Funds  Consolidated  Rules,  1874,  r.  34, 
directs  the  person  making  such  affidavit  to  set  forth 
{inter  alia)  *'  the  names  of  the  persons  interested  in  or 
entitled  to  the  money  or  securities,  and  their  places  of 
residence  to  the  best  of  his  knowledge  and  belief." 
Tliis  rule  was  revoked  on  the  1st  of  March,  1884,  by 
the  Supreme  Court  Funds  Rules,  1884,  r.  2.  The 
Chancery  Funds  Amended  Orders,  1874,  ord.  5 
(Ann.  Prac.  Supp.,  p.  12),  directs  the  same  person 
to  forthwith  give  notice  of  such  pa^rnient  into 
court  to  the  several  persons  named  in  Lia  affidavit 

(a.)  Reported  by  G-  Bovland  Alstox,  Esq.,  Bar- 
rister-at-Law, 
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to  be  made  in  pursuance  of  rule  34  aforesaid  and 
the  Trustee  Eelief  Act  as  interested  in  or  entitled 
to  such  money  or  securities.  This  order  has  never 
been  expressly  revoked,  but  rule  34,  on  which  alone  it 
can  operate,  is  gone,  and  it  is  therefore  ineffective. 
The  note  in  Ann,  Prao.  Supp.,  p.  29,  citing  In  re 
Stening,  50  L.  T.  N.  S.  586,  32  W.  E.  Dig.  217,  is  clearly 
wrong,  and  is  not  borne  out  by  the  decision.  The 
present  practice  is  regulated  by  rule  41  of  the  Supreme 
Court  Funds  Rules,  1886,  which  repeats  in  effect 
rule  41  of  the  Rules  of  1884,  and  does  not  require  the 
names  of  the  persons  interested  to  be  stated.  Further, 
oilier  5  is  inconsistent  with  the  Supreme  Court  Funds 
Rules,  1886,  and  is  therefore  revoked  by  rule  2  (Ann. 
Prac.  Supp.,  p.  16). 

Metholdy  for  the  respondents. 

Chitty,  J. — ^The  form  of  affidavit  to  be  used  by  a 
trustee  who  desires  to  lodge  funds  in  court  is  given  in 
rule  41  of  the  Supreme  Court  Funds  Rules,  1886,  and 
this  is  a  subsisting  rule.  That  form  of  affidavit  does 
not  require  the  trustee  to  state  the  names  of  the 
persons  interested  in  or  entitled  to  the  money  or 
seciuities,  or  their  places  of  residence  to  the  best  of 
his  knowledge  and  belief.  In  the  abrogated  Chancery 
Funds  Consolidated  Rules,  1874,  the  form  of  affidavit 
was  given  in  rule  34,  and  it  was  required  that  it 
should  state  the  above  particulars.  Now  I  must  take 
it  that  when  the  rules  of  1886  were  framed,  the 
matter  came  before  those  who  had  authority  to  frame 
them,  and  that  they  deliberately  left  these  particulars 
out  of  the  affidavit. 

Now  the  Chancery  Funds  Consolidated  Rules,  1874, 
r.  34,  is  clearly  abrogated,  but  it  appears  that  the 
Chancery  Funds  Amended  Orders,  1874,  ord.  5, 
which  required  a  person  having  made  a  payment  or 
transfer  of  moneys  or  securities  into  or  a  deposit  of 
securities  in  court  imder  the  Trustee  Relief  Act  to 
forthwith  give  notice  thereof  to  the  several  persons 
named  in  his  affidavit  to  be  made  in  pursuance  of  this 
rule  34  and  the  said  Act  as  interested  or  entitled  to 
such  money  has  never  been  in  terms  repealed.  The 
question  is,  however,  whether  it  has  any  effect  now. 
It  is  clear  it  has  not.  As  the  trustee  is  not  required 
according  to  the  existing  form  of  affidavit  to  state  the 
names  and  addresses  of  the  persons  interested,  it 
follows  that  he  cannot  be  required  forthwith  to  give 
notice  to  the  several  persons  named,  and  the  result  is 
that  he  need  not  do  so. 

The  alteration  in  the  rule  was  probably  deliberate, 
because  there  was  often  great  difficulty  in  serving  the 
notice.  In  many  cases  the  money  was  only  paid  in 
because  the  trustee  could  not  discover  the  person  en- 
titled, and,  of  course,  he  could  not  serve  tnem  with 
notice.  Again,  he  often  might  know  the  names,  but 
could  not  give  the  addresses.  A  further  reason  is,  that 
as  the  matter  must  come  before  the  court  in  any  case 
the  proper  service  of  parties  will  be  attended  to  as  a 
matter  of  course  before  the  money  is  paid  out.  [His 
lordship  then,  after  referring  to  the  facts,  and  hold- 
ing that  no  notice  need  be  served,  continued: — ] 
Pearson,  J.,  in  In  re  Steningy  gave  no  decision  in- 
consistent with  what  I  have  said,  but  merely  thought 
it  desirable  that  notice  should  be  served  at  as  early  a 
period  as  possible  in  the  particular  case  in  order  to 
protect  the  trustees  and  to  prevent  the  initiation  of 
useless  litigation.  I  leave  Mr.  Maclean*s  second 
point  untouched,  though  it  is  very  possible  that 
Chancery  Funds  Amended  Orders,  ord.  5,  is  repealed 
by  the  Supreme  Court  Funds  Rules,  1886,  r.  2. 

Order  as  prayed. 

Solicitors- for  all  parties,  Johnson ^  Buddy  &  Johmm. 


Nov.  26-29 ;  Dec  1, 6. 
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Bellamy  v.  Wells,  (a.) 

Injunction  —  Club  —  Nuisance  —  Crmvds  —  CaU  — 
Whistling* 

A  proprietary  club  was  established  at  which  entertain^ 
ments  consisting  of  pugilistic  encounters  itwp  given, 
which  caused  the  collection  of  large  crotcds  outside  tht 
club.  The  noise  of  the  shouting  of  the  crowds  artd  the 
frequency  on  aJl  nights^  and  until  early  in  the  morning, 
of  whistling  from  the  club  for  cabs,  which,  in  their  fiire, 
created  much  iioise  in  driving  to  tfie  club,  prevetUed  (he 
tenants  and  occupiers  of  adjoining  houses  from  iieeping 
at  night.  In  an  action  brought  by  the  ouniers,  leam, 
and  occupiers  of  a  neighbouring  house  against  the  prth- 
prietor  of  the  club, 

Held,  that  the  nuisance  from  the  crowds  andcah$^fw 
the  reasonable  and  probable  consetmence  of  the  defendaid't       : 
acts,  and  tluit  an  injunction  ought  to  issue  to  restrain  U, 
as  well  as  the  whistling  for  cabs  during  certain  hour$. 

Trial  of  action. 

The  plaintiffs  were  the  owners,  lessees,  and  ooco- 
piers  of  No.  33,  Qerrard-street,  Soho,  and  the  defend- 
ant was  the  proprietor  of  a  sporting  club  known  as 
the  Pelican  Club,  which  was  erected  on  the  site  of 
Nos.  34  and  35,  Gterrard-street  and  opened  in  Feb- 
ruary, 1890.  The  action  claimed  an  injmictioa  re- 
straining the  defendant,  his  servants  and  agents,  from 
using  or  permitting  to  be  used  the  premises  in  quef- 
tion  for  the  purpose  of  glove  fights,  boxing  contests, 
music,  or  other  sports  or  entertainments,  or  in  anj 
other  manner,  or  for  any  other  purpose  whereby  a 
nuisance  might  be  occasioned  to  the  annoyance  and 
injury  of  the  plaintiffs.  Boxing  contests  were  from 
time  to  time  held  at  the  club,  on  which  occasions 
large  crowds  collected,  and  created  noise  and  disturb- 
ance. Besides  this  the  club  was  continually  kept  open, 
to  an  early  hour  in  the  morning,  and  cabs  were  con- 
stantly whistled  for  during  the  night,  and  made 
much  noise  in  coming  to  the  club.  Concerts  were 
also  occasionally  given  at  the  dub,  and  singing^ 
and  music  was  frequently  indulged  in  by  the  mem- 
bers, but  the  claim  as  to  this  part  of  the  case  was  dis- 
missed. The  other  details  of  the  facts  of  the  case- 
appear  sufficiently  from  the  judgment. 

Sir  E.  Clarke,  8.G,,  Neville,  Q.C.,  and  Bo\vden,i(ic 
the  plsdntiffis. — ^The  best  definition  of  the  rights  of  an 
occupier  to  restrain  such  a  nuisance  as  this  is  con- 
tained in  Walter  v.  Selfe,  4  De  G.  &  Sm.  322,  at  p.  323, 
where  the  circumstances  under  which  an  injunction  is 
granted  is  where  "  the  ordinary  comfort  of  existence" 
has  been  interfered  with.  As  to  whether  the  dub  can 
be  held  liable  for  the  nuisance  created  by  the  peo]^ 
coming  there.  The  King  v.  Moore,  3  B.  &  Ad.  184,  is  in 
point,  and  shows  that  where  this  is  the  probable  con- 
sequence of  the  defendant's  act  he  is  liable.  WaQstr 
V,  Brewster,  L.  R.  5  Eq.  25 ;  Inchbald  v.  Bbhinsan, 
17  W.  R.  459,  L.  R.  4  Ch.  App.,  p.  397 ;  and  Rein- 
hardt  v.  Mentasti,  38  W.  R.  10,  42  Ch.  D.  685,  are  all 
to  the  same  effect.  The  real  question  in  all  these  cases 
is,  Is  the  neighbour  in  fact  injured?  Thete  is  no 
objection  to  people  turning  night  into  day  if  they  13» 
to  do  so,  but  they  must  be  careful  not  to  injure  their 
neighbours  in  so  doing. 

Sir  Richard  Webster,  A.G,,  Haldane,  QX\,  and 
Swinfen  Eady,  for  the  defendant.-^The  street  in 
question,  up  to  a  few  years  ago,  was  a  noisy  one,  and 
was  a  thoroughfare  before  Shaftesbury-avenue  was 

(a.)  Reported  by  J.  W.   Gbeig,  Esq.,  Barrister-at- 
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opened.  In  all  cases  of  nuisance  arising  from  use  of 
a  place  in  a  certain  way,  the  character  of  the  neigh- 
bourhood has  to  be  taken  into  consideration.  If  any 
nuisance  arose  from  the  cabs  which  came  to  the  club, 
that  is  a  matter  over  which  the  club  proprietor  has  no 
control,  and  for  which  he  is  not  liable,  nor  is  he 
fiaUe  for  the  crowds  collected  on  the  occasion  of  the 
g^ve  contests.  [Romer,  J. — As  to  the  crowds  three 
qnestions  arise:  (1)  Whether  in  fact  a  nuisance  was 
created  by  them  ;  (2)  whether  the  collection  of  crowds 
was  a  probable  result  of  the  action  of  the  club ;  and 
(3)  whether  the  fights  and  contests  to  which  the 
crowds  might  be  due,  have  been  of  so  frequent  occur- 
rence as  to  justify  the  intorfcronce  of  the  court.] 

Haldaney  Q.C. — As  the  contests  were  quite  legal, 
we  are  not  liable  for  the  collection  of  crowds.  As  to 
the  complaints  of  the  noise  of  the  whistle,  the  language 
of  the  cabmen,  and  the  noise  of  the  cabs,  these  are  but 
the  ordinary  incidents  of  London  life,  and  must  be 
sabmitted  to. 

5ir  E.  Clarice,  S.G,^  in  reply. — The  defendant  is 
entitled  to  whistle  so  long  as  he  does  not  annoy  other 
people,  which  in  our  case  he  does. 

RouEB,  J. — ^This  is  an  action  to  restrain  a  nuisance 
by  noise  alleged  to  be  committed  by  the  defendant,  as 
proprietor  of  a  club  called  the  Pelican  Club,  whose 
premises  are  situate  in  (xerrard-street,  Soho.  The 
plaintiffs  are  the  occupants  and  owners  of  No.  33, 
Gerrard-street.  The  club  is  a  proprietary  one,  and 
the  business  of  the  club  is  carried  on  by  the  defendant 
alone  for  his  own  benefit,  he  alone  receiving  the  profits 
derived  from  it,  so  that,  beyond  question,  if  any  nuisance 
is  caused  by  the  club  the  aef endant  is  responsible  for  it. 
The  case  sought  to  be  established  by  the  plaintiffs  may 
be  divided  into  three  heads — First,  nuisance  caused  by 
certain  boxing  contests  held  at  the  club  ;  secondly, 
nuisance  caused  by  the  whistling  for  the  cabs  and 
carriages  for  members  leaving  the  dub,  and  the  noise 
of  the  cabs  and  carriages  themselves;  and,  thirdly, 
nuisance  caused  by  music  and  singing  in  the  club  and 
applause  consequent  thereon.  With  regard  to  the 
boring  contests,  the  facts  are  these : — The  club  is  one 
formed  for  the  purpose  (inter  alia)  of  affording  enter- 
tainments to  its  members  by  boxing  contests  for  large 
money  prizes  between  celebrated  professional  pugilists. 
These  contests  arc  held  from  time  to  time  m  the 
season  between  October  and  August,  in  the  basement 
of  the  club  premises,  generally  about  midnight  or 
later.  No  complaint  is  made  by  the  plaintiffs  of  any 
nuisance  by  noise  arising  directly  from  the  contests, 
but  it  is  said  that  they  cause  a  large  and  rough  crowd 
to  assemble  in  Gerrard-street,  which  remains  for  hours 
until  the  early  morning  after  the  contests  are  decided, 
and  which  blocks  up  the  street  and  makes  a  great 
noise  by  cheering,  hooting,  and  whistling,  especially 
when  the  combatants  and  their  friends  arrive  at  or 
leave  the  club,  and  when  the  result  of  the  contests  is 
announced  and  during  the  time  that  the  police  are 
endeavouring  to  cause  the  crowd  to  move  on  or  to  dis- 
perse. Three  of  these  contests,  which  admittedly  took 
place  for  largo  sums  of  money  between  well-known 
pugilists,  were  held,  the  first  in  November,  1889,  before 
the  club  x)remises  were  fully  opened  to  the  members, 
the  second  in  February,  1890,  on  the  occasion  of  the 
dub  premises  being  formally  thrown  open  to  the 
members,  and  the  third  in.  June.  And  the  result  of 
the  cridence  of  the  plaintiffs'  witnesses  was  that  each 
of  these  three  occasions  caused  a  large  mob  to 
assemble,  whose  noise  created  an  intolerable  nuisance 
to  the  occupiers  of  No.  33,  Gterrard-street,  and  the 
'  surrounding  houses,  and  prevented  sleep  until  a  late 
hour  in  the  morning.  Now  on  the  question  whether 
or  not,  on  the  three  occasions  I  have  referred  to,  the 


crowd,  in  fact,  caused  a  nuisance  by  noise  "to  the 
occupiers  of  No.  33,  after  heaning  the  witnesses  on 
both  sides  I  have  come  to  the  conclusion  that  th& 
plaintiffs  have  proved  such  nuisance. 

It  remains,  then,  for  me  to  consider  the  point 
whether  the  defendant  can  be  held  responsible  for 
this  nuisance.  On  his  behalf  it  was  said  that  he  had 
not  invited  the  crowd,  and  did  not  desire  its 
presence.     This  is  true. 

But  the  question  appears  to  me  to  turn  upon  this — 
whether  the  collection  of  the  crowd  under  the  cir- 
cumstances was  not  the  probable  consequence  of  the 
defendant's  acts,  for,  if  it  was,  then  he  is  answerable, 
whatever  may  have  been  his  object  or  desire,  on  the 
principle  pointed  out  by  Littledale,  J.,  in  the  well- 
known  pigeon-shooting  case  of  The  King  v.  Moore, 
And  the  same  principle  is  referred  to  in  the  case  of 
Walker  v.  Brewster,  Now,  I  think  that  the  collection  of 
this  crowd  was  a  probable  consequence  of  the  defend- 
ant's acts  and  one  which  (again  to  cite  littledale,  J.) 
the  experience  of  mankind  would  lead  anyone  to  expect 
as  the  result.  This  appears  to  me  to  follow  on  con- 
sideration of  the  following  facts.  As  appears  from 
the  evidence,  these  contests  require  at  least  a  month's- 
training  on  the  part  of  the  combatants,  who  are 
selected  amongst  the  most  distinguished  of  their  call- 
ing, and  a  somewhat  long  notice  has  to  be  given  to  the 
competitors  of  the  day  on  which  the  combat  will  take 
place  between  them,  and  this  day  so  becomes  known 
to  tiieir  numerous  friends  and  admirers,  who  appear 
to  take  a  deep  interest  in  the  result  of  the  contest, 
and  flock  to  the  spot  where  the  combatants  can  bo 
seen  and  the  result  most  speedily  known.  Moreover, 
the  club  is  a  large  one,  numbering  (as  appears  from 
the  evidence)  about  1,200  members,  and  notice  of 
each  approaching  contest  is  given  to  the  members 
some  considerable  time  beforehand,  and  through 
them  woidd  naturally  become  well  known  to  the 
numerous  class  who  take  an  interest  in  pugilistic  en- 
counters. For  instance,  the  notice  given  for  the  con- 
test on  the  27th  of  June  is  in  evidence,  and  was  clearly 
given  before  the  4th  of  June.  Again,  the  defendant 
himself  evidently  contemplated  that  the  result  of  his 
acts  would  be  the  assemblage  of  a  crowd  on  these 
occasions,  for  on  each  of  the  three  he  gave  previous 
notice  to  the  police,  so  that  they  might  be  prepared 
with  extra  force  to  deal  with  the  apprehended  assem- 
blage, and  the  police  authorities  made  arrangements 
accordingly.  And,  lastly,  I  refer  to  the  fact  that  on 
each  of  the  three  occasions,  as  also  on  the  only  other 
somewhat  similar  but  less  formidable  occasion  of  the 
31st  of  March,  the  prognostications  of  the  defendant 
were  amply  fulfilled,  and  a  mob  did  collect.  It 
further  appears  from  the  evidence  that,  unless  the  de- 
fendant be  restrained  by  injunction,  the  occasions  of 
nuisance  1  have  referred  to  will  probably  be  repeated, 
for  the  arrangements  of  the  club  are  that  these  special 
contests  shall  take  place  at  least  four  times  in  the 
course  of  each  season,  which  commences  some  time  in 
October  and  ends  at  the  end  of  July,  or  thereabouts. 

Under  these  circumstances,  and  having  regard  to 
the  serious  nature  of  the  nuisance,  as  proved  by  the 
plaintiffs'  witnesses,  being  one  taking  place  and  pre- 
venting sleep  on  the  part  of  those  suffering  from  it 
for  some  time  before  and  for  some  hours  after  mid- 
night, I  have  come  to  the  conclusion  that  the  plain 
tiffii  are  entitled  to  an  injunction  on  this  head,  for  it 
certainly  cannot  in  my  judgment  be  successfully  con- 
tended by  the  defendant  that,  in  holding  these  con- 
tests and  so  collecting  noisy  crowds  at  the  late  hour 
he  does,  he  is  using  the  club  premises  in  on  ordinary 
way  or  is  not  materially  interfering  with  the  ordinary 
comfort  of  existence  of  the  occupiers  of  No.  33, 
"  according  to  plain  and  sober  and  simple  notions 
among  the  English  people  "  (see  judgment  of  Shad- 
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well,   V.-C.,    in   the  well-known  case   of    Walter  v. 
Hdfe).      The    next    complaint    of    the    plaintiffs    I 
have  to  consider  is  with  reference  to  the  whistling 
for  cabs  and  carriages,  and  the  noise  caused  by  the 
cabs  and  carriages  driving  up  to  and  away  from  the 
club.     As  to  this  there  is  agam  a  conflict  of  testimony. 
I  vnil  first  state  what  is  the  result  I  have  arrived  at, 
after  seeing  and  hearing  the  witnesses  on  both  sides 
and  considering  their  evidence.     The  club  is  what  is 
called  a  late  one,  and  was  described  by  one  of  its 
members  (a  witness  for  the  defendant)  as  a  Bohemian 
club.     It  appears  to  be  largely  frequented  after  mid- 
night, and  remains  open  imtil  a  very  late  (or  early) 
hour  in  the  morning.     Members  are  leaving  from 
time  to  time,  and  frequently  (on  some  nights,  of  course, 
jiot  so  often  as  on  otners)  at  all  hours  after  twelve  up 
(to  aslate  as  sixin  the  morning.  During  these  hours,  from 
ttime  to  time,  cabs  are  whistled  for  by  the  usual  loud 
fStreet  whistle  familiar  to  us  all,  and  then  the  cabs 
answer   to    the    whistle    and    pass    rapidly    to    the 
.club  over  the  adjacent  street,  which  is  here  paved 
with  cobbles.     Often,  in  answer  to  the  whistle,  two  or 
more  cabs  race  for  the  fare,  and  this  causes  addi- 
'tional  noise,  often   varied  by  the  violent  language 
4of  the  cabman  who  fails  to  secure  the  fare.     The 
effect  of  the  loud  noises  caused  by  the  cabs,  and  the 
whistling  repeated  night  after  night  at  divers  times 
between  midnight  ana  six  in  the  morning,  has  been, 
in  my  judgment,  to  wake  up  repeatedly  between  those 
hours  and  almost  every  nignt  ^ose  occupants  of  the 
houses  near  the  club  who  sleep  in  rooms  fronting  on 
the  street,  and  to  cause  a  nuisance  to  them,  and  in 
particular  to  the  occupants  of  No.  33,  and  an  injury 
to  the  lessee  and  freeholders  of  No.  33  by  lowering  the 
rental  value  of  that  house  (which  is  let  out  to  the 
occupants  as  weekly  tenants),  and  by  making  it  diffi- 
cult to  procure  tenants  except  of  an  inferior  class, 
and  at  reduced  rents.     This  being  the  conclusion  of 
fact  I  have  come  to  on  this  part  of  the  case,  it  follows 
that  an  injunction  must  go  against  the  defendant. 
For  him  it  was  urged  that  every  householder  has  a 
right  to  call  cabs  to  his  house  for  the  convenience 
of  himself  and  guests,  and  to  use  a  whistle  for  the 
purpose.     The  answer  is  that,  whatever  may  be  the 
right  of  a  householder  when  using  his  house  in  an 
ordinary  way,  the  present  is  in  no  wise  an  user  of  an 
ordinary  or  common  kind.     The  defendant  is  carrying 
on  a  large  business  as  a  club  proprietor  and  a  business 
of  a  peculiar  kind.     It  is  not  the  ordinary  practice  of 
the  occupier  of  a  house  in  London  to  keep  it  habitually 
open  for  numerous  guests  up  to  five  or  six    every 
morning,    and    to    call    cabs    for    those   guests    by 
whistles  at  frequent  intervals  between  midnight  and 
^-ve  or  six  a.m.     Counsel  for  the  defendant  urged  that 
even  in  the  quietest  parts  of  London  the  occupants 
of  a  house  must  occasionally  suffer,  without  com- 
plaint, from  a  baU  at  a  neighbour's  kept  up  late,  and 
from  the  noise  arising  from  the  calls  of  the  linkmen 
and  the  arrival  and  departure  of  the  carriages  and 
cabs  of  the  guests.     That  is  because  the  balls  are  not 
frequent,  and  people  in  London  must  and  do  act  on 
the  give-and-take    principle  and   reasonably.      But 
those  who  have  been  kept  awake  by  the  noise  of  a 
neighbour'9  assembly  know  that  it  is  not  pleasant, 
even  for  a  single  night,  and  no  inhabitant  would  be 
bound  to  submit  to  his  rest  being  disturbed  night 
after  night  because  his  neighbour  chose  to  indulge 
in  over-lavish  hospitality. 

I  should  observe  that  an  attempt  was  made  on 
behalf  of  the  defendant  to  make  out  that  Gerrard- 
street  was  a  noisy  street ;  but  on  the  whole  evidence  I 
think  it  appears  that  that  street  is  not  at  all  an 
exceptionally  noisy  street,  and  certainly  the  noises 
suggested  to  arise  from  other  houses  in  the  street, 
.such  as  the  Italian  Club  and  the  French  Club,  and 


from  cabs  going  to  the  railway  stations  through  the 
street,  could  not  be  compared  with  or  excuse  the 
noises  complained  of  by  the  plaintiffs  in  this  action. 
I  may  add  that,  assuming  a  nuisance  by  noise  to  atise 
from  the  club  to  the  occupiers  of  No.  33,  who  are 
weekly  tenants,  it  is  clear  that  the  case  is  one  entitling 
the  owners  and  lessees  of  that  house  to  sue  as  co- 
plaintiffs,  and  indeed  that  proposition  was  not  con- 
tested by  the  defendant's  counsel.  [His  lordship  then 
proceeded  to  examine  the  part  of  the  case  relating  to 
alleged  nuisance  arising  from  music  and  singing  in 
the  club,  and  held  that  it  was  not  substantiated  hy 
the  evidence.] 

I  have  now  to  consider  the  form  the  injunction 
must  take  on  those  parts  of  the  case  on  wliich  the 
plaintiffs  have  succeeded.  It  requires  care  in  framing 
in  order  not  to  press  upon  the  defendant  undnly  or 
beyond  what  is  absolutely  required  to  protect  the 
plaintiffs.  It  will  go  in  the  following  form— and  it 
will  be  seen  that  I  have  limited  the  injunction,  in  the 
case  of  the  whistling  and  cabs,  to  the  hours  between 
midnight  and  7  a.m. ,  as  I  think  it  is  from  the  noise 
within  those  hours  that  substantially  the  plaintiffs  are 
suffering : — *'  An  injunction  to  restrain  the  defendant 
from  carrying  on  or  permitting  to  be  carried  on  hy 
himself,  his  manager,  or  agents,  the  business  or  con- 
cern of  the  Pelican  Club  on  club  premises  in  the 
pleadings  mentioned  so  as  to  cause  a  nuisance  hr 
noise  to  the  plaintiffs  (other  than  the  plaintiff  Isabella 
Phillips),  or  any  of  them,  as  owners,  lessee,  or  occu- 
piers of  the  premises  No.  33,  Gerrard-strcct,  Soho.  or 
any  of  the  tenants  or  imder-lessees  of  the  plaintife 
Bellamy,  Tylden,  and  Eliza  Turner,  or  any  of  them, 
as   owners  or  lessee  of  the  last-mentioned  premises, 

(1)  by  cabs  or  carriages  driving  to  or  leaving  the  eluh 
premises  and  the  whistling  for  carriages  or  cabs  to  the 
club  between  the  hours  of  midnight  and   7  a.m. :  and 

(2)  by  any  crowd  caused  to  be  assembled  hy  the 
boxing  contests  or  entertainments  held  at  the  cluh 
premises."  The  injunction  thus  limited  will  not  in 
any  way  prevent  the  defendant  from  efficiently  carry- 
ing on  the  business  of  the  club  in  a  reasonable 
manner.  This  is  not  a  case  for  inquiry  as  to  damages, 
nor  was  any  asked  for  by  the  plaintiffs'  counsel. 

Solicitors  for  the  plaintiffs,  Htlt,  Bpern\  <t  Co, 

Solicitors  for  the  defendant,  Histies, 


Q.  B.  Div.  (Hawkins  ) 
and  Stephen,  JJ.)    J 


Nov.  7, 13. 


In  re  Local  Goverxmext  Act,  1888. 
7ix  2Mrie  LEICESTERSHIRE  County  Council,  (a.) 

County  council — Quarter  sessions — Standing  joint  om' 
mittee— Police  districts— Police  Act,  1840  (3  c£'  4  I'tW. 
c.  88),  ss,  3,  21— Local  Chwernvient  Act,  1888  (ol  A 
52  Vict,  c.  41),  ss.  3,  9,  28,  30,  81. 

The  pow&r  of  altering  ptlice  districts,  wliich,  vtukr 
the  Police  Act,  1840,  was  rcsi(d  in  quarter  sessions,  U 
trans/erred  by  the  Local  Government  Act,  1888,  to  the 
sta  n (liny  joint  committee. 

Case  stated  under  section  29  of  the  Local  Govern- 
ment Act,  1888. 

At  the  Michaelmas  Quarter  Sessions  for  the  county 
of  Leicester,  on  the  -loth  of  October,  1849,  it  wns 
resolved  to  divide  the  county  into  eight  polioe 
districts,  pursuant  to  the  provisions  of  sections  3  and 
4  of  the   Police    Act,    1840.      The    resolution    was 

(o.)  Raported  ly  G.  K.  Palby,  Es^j.,  Barrister-aW 
Law, 
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High  Oouet. 


In  re  Local  Government  Act,  1888. — Eno  v.  Dunn. 


House  of  Lords. 


approved  by  the  Secretary  of  State,  and  sinoe  that 
time  the  county  has  been  divided  into  police  districts, 
and  general  and  local  police  rates  have  been  assessed 
and  levied  as  provided  by  the  Act. 

At  a  meeting  of  the  county  council  held  on  the 
23rd  of  Octob^  last,  it  was  resolved  that  in  the 
opinion  of  the  coundl  no  distinction  ought  to  be 
made  in  the  assessment  and  levying  of  the  rate  for 
pohoe  purposes  throughout  the  county,  but  that  the 
entire  expenditure  in  connection  with  the  police 
should  be  deteyed  in  common  by  the  entire  county. 

The  question  for  the  court  was  whether  the  powers 
formerly  exercised  by  justices  in  quarter  sessions  of 
assessiBg  and  levying  police  rates,  of  altering  the 
existing  police  districts,  and  of  assessing  and  levying 
one  equal  police  rate  throughout  the  county,  instead 
of  assessing  and  levering  a  general  police  rate  and 
local  jpolice  rates  as  hitherto,  were  transferred  to  and 
exercisable  by  the  county  council  or  to  and  by  the 
standing  joint  committee. 

Buszardf  0.(7.,  and  Macmorran,  for  the  county 
council. — ^All  questions  of  rating  are  transferred  k> 
the  county  council  by  the  Local  Government  Act, 
1888.  This  is  purely  a  question  of  rating,  for  the 
primary  object  of  making  police  districts  was  to 
enable  special  rates  to  be  made  on  those  districts 
which  required  more  police  than  the  rest  of  the 
oonnty.  The  county  council,  therefore,  and  not  the 
joint  committee,  ought  to  deal  with  it. 

R,  S,  Wright,  for  the  standing  joint  committee. — 
The  question  is  one  as  to  management,  not  as  to  the 
power  of  making  rates.  It  is  only  the  power  of 
making  rates  that  is  transferred  to  the  county  council. 
All  matters  connected  with  the  management  of 
pohoe,  to  which  class  the  alteration  of  existing  police 
districts  clearly  belongs,  are  transferred  to  the  joint- 
oommittee :  Ex  parte  The  Somerset  County  Councily  In 
re  The  Local  Government  Act,  1888,  58  L.  J.  Q.  B. 
513,  38  W.  R.  Dig.  117. 

BuBzard,  Q,C»,  in  reply. — The  case  cited  applies 
only  to  questions  connected  with  the  maintenance  and 
repair  of  bufldings,  and  does  not  affect  the  assessment 
or  levying  of  rates. 

Hawkins,    J.  —  This    case    raises    an    important 

Question  depending .  chiefly  on  section  27  of  the 
^olice  Act,  1840,  and  on  section  3  of  the  Local 
Government  Act,  1888.  Section  27  of  the  former 
Act  vests  the  power  of  regulating  police  districts  in 
the  justices.  In  pursuance  of  this  power  police  dis- 
tricts were,  in  1849,  constituted  by  resolution  of  the 
justices,  approved  of  by  the  Secretary  of  State,  and 
erer  since  that  time  the  county  had  been  divided  into 
police  districts,  and  general  and  local  police  rates  had 
been  assessed,  and  this  arrangement  hiul  continued  for 
for^  years,  and  it  may  be  fairly  assumed  that  it  has 
worked  well.  Then  comes  the  Local  Gbvemment  Act, 
1888,  upon  section  3  of  which  the  present  question 
mainly  turns. 

That  section  enacts  that ''  there  shall  be  transferred 
to  the  council  of  each  county  the  administrative 
hosinew  transacted  by  the  justices  in  sessions,  com- 
prised imder  various  heads  set  forth,  including 
"  the  assessing  and  levying  of  police  rates,"  and  the 
appHcation  of  the  expenditure  thereof,  &c.  I  cannot, 
however,  suppose  that  it  was  intended  to  include  the 
powers  expressly  given  to  the  justices  by  the  Police 
Act  of  1840.  If  a  transfer  of  these  powers  to  the 
comity  oonncil  had  been  intended,  there  would  surely 
have  been  some  special  reference  to  it  in  the  Act. 
Moreover,  we  find  that  by  section  9,  sub-section  (1), 
"  all  the  powers,  duties,  and  liabilities  of  the  justices 
in  quarter  sessions,  or  out  of  sessions,  as  to  the  police 
>hall  vest  in  the  standing  joint  committee  of  the 


justices  and  of  the  county  council."  I  am  of  opinion, 
therefore,  that  these  powers  are  vested  in  that  com- 
mittee, and  that  the  question  raised  in  the  case  must 
be  decided  in  their  favour. 

Stephex,  J.,  concurred. 

Jndyvient  accordingly. 

Solicitors  for  both  parties,  Kingsford,  Dorman,  & 
Co,  J  for  Freer y  Leicester. 


I^ouste  of  l.orli{(. 

From  C.  A.  (England).  June  19,  1890. 

End  v.  Dunn,  (a.) 

Trade-mark — Registration — Words  calculaied  to  deceive 
— "  Fruit  salt " — Patents,  Designs,  and  Trade-Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  73. 

The  respondent  applied  to  register  a  trade-mark,  of 
which  the  words  "  Dunnes  Fruit  Salt  Baking  Powcler** 
formed  a  conspicuous  part*  The  appellant  had  for  many 
years  used  the  words  **  Fruit  Salt  as  his  trade-mark 
for  a  powder  for  an  effervescing  drink,  and  opposed  the 
application. 

Held  (Lords  Halsbury  and  Morris  dissenting),  that  Vie 
proposed  words  vjere  calculated  to  deceive  the  public,  that 
the  registrar  had  a  discretion  whether  to  register  or  iwt 
under  section  73  of  the  Patents,  Designs,  and  Trade-- 
Marks  Ad,  1883,  and  should  refuse  were  it  is  not  dear 
that  the  public  wovld  not  he  misled* 

Decision  of  the  Court  of  Appeal  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindley  and  Fry,  L.JJ.,  Cotton,  L.J.,  dis- 
senting), reported  41  Ch.  D.  439. 

The  respondent  applied  to  register  as  a  trade-mark 
a  label  representing  a  woman  holding  up  a  dish  of 
cakes  with  the  words  **Punn's  Fruit  Salt  Baking^ 
Powder,"  "  The  Cook's  Best  Friend,"  and  was  op- 
posed by  the  appellant. 

The  respondent  thereupon  took  out  a  summons 
that  the  application  might  be  proceeded  with,  the 
appellant  opposing  on  the  ground  that  the  use  of  the 
term  "  frmt  salt,"  as  proposed  by  the  respondent, 
was  calculated  to  deceive. 

The  evidence  and  proceedings  generally  are  stated 
in  the  judgments.  Kay,  J.,  dismissed  the  respondent's 
application,  but  this  decision  was  reversed  by  the 
Court  of  Appeal. 

iSffV  R.  Webster,  A,G„  and  Astwi,  Q.C,  {John  Cutler 
with  them),  for  the  appellant. 

In  re  Palmer's  Trade-Mark,  32  W.  E.  306,  24  Ch.  D. 
504;  Orr-Ewing  v.  Registrar  of  Trade-Marks,  28 
W.  R.  17,  4  App.  Cas.  479 ;  Johnston  v.  Orr-Ewing, 
30  W.  R.  417,  7  App.  Cas.  219 ;  Edwards  v.  Dennis, 
30  Ch.  D.  454,  34  W.  R.  Dig.  197 ;  In  re  Australian 
Wine  Importers,  37  W.  R.  578,  41  Ch.  D.  278,  were 
referred  to. 

Moulton,  Q.C,  and  Birrell,  for  the  respondents. 

Sir  R.  Webster,  A,G.,  replied. 

The  House  took  time  for  consideration. 

June  19. — ^Lord  Halsbuky,  C. — I  am  unable  to 
concur  in  the  view  entertained  by  the  majority  of 
yo^  lordships  that  the  judgment  of  the  Courik  of 
Appeal  was  wrong.     I  think  that  court  put  the  right 

(a.)  Reported  by  Chables  H.  Grafton,  Esq.,  Bar- 
rister-at-Law. 
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construction  upon  the  73Td  section  of  the  statute,  the 
section  upon  which,  I  believe,  we  are  all  agreed  the 
question  must  turn,  and,  indeed,  I  do  not  see  that  any 
difference  of  opinion  exists  among  us  as  to  that  con- 
struction ;  but  while  I  agree  that  no  absolute  right 
to  the  registration  of  a  trade-mark  is  given  to  an 
applicant  for  registration,  the  meaning  and  intent  of 
tne  statute  itself  is  that,  unless  for  some  of  the  reasons 
contemplated  by  the  statute  there  is  an  objection  to 
the  registration,  the  trade-mark  ought  to  be  regis- 
tered. Unless  we  are  of  opinion  that  there  is  some- 
thing in  the  proposed  trade-mark  which  the  statute 
renders  an  objection  to  its  registration,  we  ought  to 
grant  the  application. 

I  think  I  may  dismiss  all  other  considerations  here 
except  the  objection  that  the  proposed  trade-mark 
comes  within  that  part  of  the  73rd  section  which 
enacts  that  it  shall  not  be  lawful  to  register,  as  part 
of,  or  in  combination  with  the  trade-mark,  any  words 
the  exclusive  use  of  which  would,  by  reason  of  their 
lieing  calculated  to  deceive  or  otherwise,  be  deemed 
disentitled  to  protection  in  a  court  of  justice,  or  any 
'  scandalous  desien.  Then,  again,  I  may  omit  to  con- 
sider the  words  "  or  otherwise,"  and  the  words 
*'  scandalous  design,"  and  confine  myself  to  the  con- 
sideration of  the  words  *'  fruit  salt."  The  trade-mark 
itself  is  free  from  all  objection,  unless  these  words 
make  it  objectionable.  While  the  statute  is  wide 
enough  to  include  within  it  any  deceit,  one  must 
remember  one  is  dealing  with  a  trade-mark,  and  a 
deceit  which  is  relevant  to  the  subject-matter  in 
•debate  is,  as  I  understand,  what  is  here  insisted  on. 
'  Could  the  comptroller  refuse  to  register  this  trade- 
mark upon  the  ground  that  it  so  nearly  resembled 
Mr.  Eno's  trade-mark,  already  on  the  register,  as  to 
be  calculated  to  deceive  a  purchaser  into  believing 
that  he  was  buying  Mr.  Eno*s  powder  when  he  was 
buying  Mr.  Dunn's!*'  It  is  only  necessary  to  place 
them  side  by  side  to  see  the  difference  of  them  even 
as  marks.  A  cook  with  a  dish  of  baked  confectionery, 
with  Mr.  Dunn's  name  very  prominently  exhibited  as 
the  maker  of  a  baking  powder,  bears  no  resemblance, 
even  the  slightest,  to  Mr.  Eno's  Fruit  Salt,  or  Fruit 
Saline,  or  Ruit  Powder,  surrounded  by  grape  leaves 
and  grapes.  I  must  add,  however,  tliat  no  verbal 
description  of  the  difference  does  entire  justice  to  the 
dissinularity  of  the  two  trade-marks.  If  Mr.  Eno 
were  to  rely  upon  the  section  which  I  have  quoted,  he 
would  be  further  met  by  the  objection  that  the  same 
goods,  or  description  of  goods,  form  essential  words 
in  the  section,  and  a  baking  powder  is  not  a  powder 
for  an  effervescing  drink,  nor  for  a  medicme.  I 
accept  the  evidence  as  true  that  **  fruit  salt "  is  now 
only  applied  to  Ei^o's  Fndt  Salt,  since  it  is  dear  that, 
imtil  Mr.  Dunn  sought^ to  use  the  phrase,  the  words 
**  fruit  salt "  only  meant  in  shops  wkere  such  articles 
were  sold  the  **  fruit  salt,  fruit  saline,  or  fruit 
powder  "  which  Mr.  Eno  sold ;  but  it  does  not,  there- 
fore, follow  that  two  ordinary  words  in  the  English 
language,  though,  I  will  assume,  new  in  their  com- 
bination, here  become  the  property  of  Mr.  Eno. 

Apart  from  what  lindley,  L.  J.,  a&ys  upon  this  sub- 
ject, though  I  do  not  disagree  with  him,  so  long  as 
that  combination  of  words  was  only  applied  to  one 
thing,  and  that  one  thing  was  advertised  as  Mr.  Eno's 
*'  fruit  salt,"  the  phrase  would  naturally  mean  Eno's 
Fruit  Salt.  •  But  it  it  were  applied  to  a  baking  powder, 
I  cannot  believe  that  anyone  would  either  suppose  he 
was  buying  an  effervescing  drink,  or  that  Eno^  Fruit 
Salt  formed  an  ingredient  in  it.  It  is  here,  I  believe,  that 
the  difference  arises  in  the  minds  of  some  of  your  lord- 
ships. For  my  own  part,  I  cannot  conceive  the 
•  possibility  of  an  ordinary  person  supposing  that  the 
medicinal  salt  obtained  from  fruit  by  Mr.  Eno  was 
the  same  salt  which  Mr.   Dunn  used  as  a  baking 


powder.  It  is  the  knowledge  of  the  chemist,  and  not 
that  of  the  ordinary  person,  which  recognizes  tlie 
bitartrate  of  potassa  as  the  basis  of  both.  At  least 
three  salts  can  be  obtained  from,  and  exist  natoially 
in,  fruit.  Why,  to  the  popular  mind,  should  a 
baking  powder  obtained  from  fruit  be  the  same  salt 
as  that  which  furnishes  its  medicinal  <^ualitie8  to  Mr. 
Eno's  effervescing  drink  ?  It  is  admitted  that  Hi. 
Eno  has  no  right  to  the  exclusive  use  of  the  words. 
It  is  admitted  he  has  no  patent  right  in  the  thmg, 
and  yet  a  trade-mark  totally  unlike  Mr.  Eno's  must 
not  be  registered,  -  because  the  exclusive  use  of  tk 
words  in  debate  is  calculated  to  deceive.  1  cannot 
think  that  is  right.  It  may  be  true  that  the  statate 
gives  no  right  to  the  applicant  to  be  registered, 
which  is,  in  its  nature,  absolute.  Indeed,  where  so 
much  must  be  left  to  discretion  and  iudgmcnt,  it 
could  hardly  do  so  ;  but  I  do  not  think  that  is  of  im- 
portance here,  since  it  clearly  means  that  if  no  s&k 
objections  as  it  points  at  can  be  made  to  the  registra- 
tion, the  comptroller  ought  to  register,  and  we  are 
now  in  the  position  of  the  comptroller,  and  ought  to 
register,  if  these  objections  do  not  exist.  I  think 
they  do  not  exist  here,  and,  therefore,  I  think  the 
judgment  of  the  Court  of  Appeal  ought  to  be 
affirmed. 

Lord  Watsox. — This  appeal  does  not  appear  to  me 
to  raise  any  serious  question  in  regard  to  the  con- 
struction of  the  Patents,  Designs,  and  Trade-Maiks 
Act,  1883,  but  depends  upon  matters  of  fact,  as  to 
which  opinions  may  differ.  The  statute  nowhere 
confers  an  absolute  right  to  register  a  trade-mark. 
The  comptroller,  by  section  62,  may,  if  he  thinks  fit, 
refuse  to  register,  his  refusal  being  subject  to  an 
appeal  to  the  Board  of  Trade,  who  may  either  hesr 
parties  and  decide  whether,  and  subject  to  what  con- 
ditions, if .  any,  registration  is  to  be  permitted,  or  may 
refer  the  matter  to  the  court  for  its  determination. 

Section  72  (2)  prohibits  the  registration,  with 
respect  to  the  same  goods  or  description  of  goods,  of  s 
trade-mark  so  nearly  resembling  a  trade-mark  ahesdy 
on  the  register,  with  respect  to  such  goods  or  descrip- 
tion of  goods,  as  to  be  calculated  to  deceive.  That 
provision  is  supplemented  by  the  broader  enactmaits 
of  section  73,  to  the  effect  that  '*  it  shall  not  be  lawful 
to  register,  as  part  of  or  in  combination  with  a  tzade- 
mark,  any  words  the  exclusive  use  of  which  would, 
by  reason  of  their  being  calculated  to  deodye  or 
otherwise,  be  deemed  disentitled  to  protection  in  s 
oourt  of  justice,  or  any  scandalous  design."  These 
prohibitory  dauses  cast  upon  the  applicant  the  duty 
of  satisfying  the  comptroller,  or  the  court,  that  the 
trade-mark  which  he  proposes  to  register  does  not 
come  within  their  scope.  In  an  inquiry  like  the 
present,  he  does  not  hold  the  same  position  which 
he  would  have  occupied  if  he  had  been  defending 
himself  against  an  action  for  infringement 
There  the  anus  of  showing  that  his  trade-mark 
was  calculated  to  mislead  rests,  not  on  him,  bat 
upon  the  party  all^;ing  infringement ;  here  he  is 
m  petitortOy  and  must  justify  the  registration  of  his 
trade-mark  by  showing  affirmatively  that  it  is  not 
calculated  to  deceive.  It  appears  to  me  to  be  a 
necessary  consequence  that,  in  dubiot  his  appHcatian 
ought  to  be  disallowed,  I  think  the  present  case 
must  be  dealt  with  under  the  provisions  of  the  73id 
section.  If  the  use  of  the  words  "  fruit  salt"  in  the 
trade-mark,  which  the  respondent  asserts  his  right  to 
register,  would  be  calculated  to  deceive  the  public, 
such  use  is  expressly  forbidden  by  that  clause. 
WTiether  it  would  or  would  not  have  a  misleading 
effect  is,  according  to  my  apprehension,  the  only 
question  arising  for  decision.  I  do  not  think  it 
necessary  to    refer  to  the    evidence  in  detail.     It 
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ippeors  to  me  to  establish  conclusively  that,  although 
the  words  ** fruit"  and  "salt"  are  in  common  use 
wherever  the  English  tongue  is  spoken,  they  have  in 
oomhination  no  technical  or  scientific  meaning,  and, 
hefore  the  respondent  entered  the  field,  were  never 
applied,  in  popular  language,  to  any  known  sub- 
fltmce  other  than  the  article  manufactured  and  sold 
hy  the  appellant  under  the  name  of  Eno's  Fruit  Salt. 
That  circumstance  does  not  give  the  appellant  a 
rijjht  of  property  in  the  words  "  fruit  salt,"  or  entitle 
him  to  use  ui6m,  by  themselves,  in  a  registered  trade- 
mark; but  it  is,  nevertheless,  a  materisu  circumstance 
in  considering  whether  the  use  which  the  respondent 
proposes  to  make  of  them  in  his  trade-mark  would  be 
calculated  to  mislead.  I  have  come  to  the  conclusion 
that  the  proposed  use  of  the  term  **  fi-uit  salt "  by  the 
respondent  might,  and  in  many  instances  probably 
would,  have  the  effect  of  deceiving  the  public. 

It  is  no  doubt  said  that  the  respondent's  trade- 
mark is  for  a  baking  powder,  to  bo  used  in  the  manu- 
facture of  bread,  whereas  the  appellant's  mai*k  is  for 
a  powder  to  be  used  in  producing  an  effervescing 
drmk ;  and  that  there  can  be  no  risk  of  any  member 
of  the  public  confounding  the  two  things.  To  a 
certain  extent  the  criticism  is  well  founded.  I  do 
not  suppose  that  persons  intending  to  bake  would 
bay  ^o's  Fruit  Salt,  or  that  persons  desiring  to 
indulge  in  an  aperient  drink  would  invest  in  Dimn's 
Froit  Salt  Bakmg  Powder.  But  I  do  think  that 
th^e  would  be  a  supposed  connection  between  the 
two  articles  in  the  minds  of  many  persons,  who  would 
naturally  assume  that  the  baking  powder  had  been 
manufactured  with  the  appellant's  fruit  salt,  and 
pm:cha8e  it  in  that  belief ;  so  that  a  batch  of  badly- 
made  baking  powder  might  seriously  injure  the  credit 
of  the  effiervescing  ponraer.  Having  regard  to  the 
imcandid  statements  made  by  the  respondent  with 
respect  to  his  selection  of  the  words,  I  cannot  avoid 
the  conclusion  that  he  adopted  them,  as  they  now 
stand  in  his  trade-mark,  with  the  deliberate  purpose 
of  obtaining  pecuniary  advantage  from  the  wide 
reputation  of  the  appiellant's  manufacture  and  the 
prohability  of  purchasers  connecting  it  with  his  own 
baking  powder.  I  do  not  for  a  moment  suggest  that 
•ererybody  would  be  misled.  Skilled  chemists  and 
penons  of  intelligence  who  gave  heed  to  the  matter 
might  incur  no  nsk  of  error;  but  I  cannot  assume 
th^  these  are  the  only  classes  who  may  be  expected 
to  pmxshase  packets  of  baking  powder  and  Eno's 
Fruit  Salt, 

It  was  argued  that  to  give  effect  to  these  considera- 
tions would  be  equivalent  to  allowing  the  appellant 
to  appropriate,  as  his  own  property,  two  words  in 
common  use.  The  argument  appears  to  me  to 
underrate  the  resources  of  the  English  langua^, 
which  are,  in  my  opinion,  quite  sufncient  to  enable 
anyone,  honestly  desirous  of  distinguishing  his  own 
goods,  to  use  these  words  in  a  trade-mark  in  such  a 
manner  as  to  prevent  any  possibility  of  their  being 
connected  with  the  appellant's  fruit  salt.  For  these 
reasons  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  ought  to  be  reversed  with  costs  and 
the  order  of  Kay,  J.,  restored,  and  I  move  accord- 
mgly. 

Lord  Hebschell. — This  appeal  arises  out  of  an 
application  made  by  the  respondent  on  the  29th  of 
June,  1887,  to  register  a  trade-mark,  of  which  the 
words  "fruit  salt  baking  powder"  formed  a  con- 
spicuous element,  although  any  right  to  the  exclusive 
u«  of  the  words  "  fruit  salt "  was  disclaimed.  The 
appellant  opposed  the  application  on  the  ground  that 
tue  proposed  trade-mark  was  an  infringement  of  a 
trade-mark  rc^^istered  by  him,  and  also  that  it  was 
calculated  to  deceive.   On  the  12th  of  April,  1888,  the 


respondent  took  out  a  simimons  for  an  order  directing 
the  comptroller  to  proceed  with  his  application. 
Kay,  J.,  refused  to  make  such  an  order,  but  the 
Court  of  Appeal  reversed  this  decision,  and  ordered 
the  comptroller  to  proceed.  The  judgment  was  that 
of  the  majority  of  the  court,  Cotton,  L.J.,  dissentinfi^. 

It  was  not  contended  at  the  bar  that  the  respond- 
ent's application  to  have  the  mark  registered  should 
be  rejected  on  the  ground  that  it  was  an  infringement 
of  the  appellant's  trade-mark.  The  only  point  insisted 
on  was  that  it  ought  not  to  be  registered  because  it  was 
calculated  to  deceive.  In  order  to  appreciate  the  point 
it  is  necessary  to  bear  in  mind  the  facts  which  nave 
been  proved.  I  take  it  to  be  indisputable  upon  the 
evidence  that  prior  to  the  appellant's  use  of  the  ten^i 
"  fruit  salt  "  to  describe  the  powder  manufactured  by 
him  that  expression  had  not  been  in  use,  either  in  scien- 
tific or  popidar  nomenclature,  as  descriptive  of  any  sub- 
stance. The  combination  of  words  appears  to  have 
been  adopted  by  him  for  the  first  time  for  the  purpose 
of  describing  the  powder  he  prepared  and  sold. 
Owing  to  his  having  extensively  advertised  it,  "  fruit 
salt "  had,  at  the  time  the  respondent  applied  for  his 
trade-mark,  come  to  be  well  known  by  the  public, 
and  was  largely  dealt  in  as  an  article  of  commerce. 
I  can  draw  no  other  conclusion  than  that  these  two 
words  if  employed  alone  would  then  have  been  under- 
stood by  the  public  and  those  engaged  in  trade  as 
applying  to  the  powder  manufactured  by  the  appel- 
lant. I  am  for  the  moment  speaking  omy  of  the  use 
of  those  woi-ds  by  themselves.  I  shall  have  to  con- 
sider presently  the  effect  of  using  them  in  combination 
with  others.  Fry,  L.J.,  says  that  they  are  common 
English  words,  so  collocated  as  to  become  descriptive, 
and  that  they  convey  to  his  mind  an  intelligiole,  if 
vague,  notion  similar  to  that  derived  from  them  by 
Mr.  Clayton,  the  chemist — viz.,  that  the  ^reparatioh 
which  Mr.  Eno  sold  contcdned  some  ingredients 
derived  from  fruits.  I  have  no  doubt  that  this  might 
well  be  so  in  the  case  of  a  person  with  some  chemical 
knowledge;  but  I  see  no  reason  to  think  that  the 
same  idea  would  be  conveyed  to  the  minids  of  the 
public  generally.  I  give  credit  to  the  evidence,  which 
I  see  no  reason  to  differ  from,  that  the  idea  suggested 
by  the  words  to  those  engaged  in  commerce,  and  to 
the  public  at  large,  would  be  Mr.  Eno's  powder,  and 
that  alone. 

Assuming  this  to  be  so,  the  next  question  is,  would 
the  words,  in  the  collocation  in  which  they  are  found 
in  the  proposed  trade-mark  of  the  respondent — viz., 
Dunn's  Fruit  Salt  Baking  Powder— be  calculated  to 
deceive  Y  I  do  not  imderstand  it  to  have  been 
doubted  that  if  this  language  would  induce  the 
public  to  believe  that  Eno's  Fruit  Salt  Powder  was  an 
ingredient  of  the  baking  powder,  or  employed  in  its 
preparation,  or  that  the  appellant  was  connected  with 
the  liianufacture  of  the  baking  powder,  the  proposed 
trade-mark  would  be  open  to  objection.  But  it  is 
said  that  there  would  be  no  danger  of  any  such 
notion  being  acquired  by  the  public ;  that  an  aperient 
medicine  and  a  baking  powder  are  such  essentially 
different  things  that  no  one  would  imagine  that  the 
one  could  enter  into  the  composition  of  tne  other.  I 
think  this  is  scarcely  a  fair  statement  of  the  case. 
Fniit  salt  is  described  in  its  registration  under  class 
42,  in  which  the  respondent  seeks  to  be  registered, 
as  ''  a  diy  preparation  for  making  a  non-intoxicating 
beverage,"  though  it  is  true  that  it  docs  possess 
slight  aperient  properties,  and  that  the  trade- mark 
is  registered  also  in  class  3,  where  the  description  of 
goods  is  **  a  proprietaiy  medicine  for  human  use.' 
Nevei-theless,  me  argument  remains,  and  is,  no  doubt, 
disserving  of  serious  attention.  I  may  say  at  once 
that  in  my  opinion  the  api)eUant  has  no  exclusive 
property  in  the  words   "fruit  salt,"  and  if  it  were 
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J  •reposed  so  to  employ  them  that  no  reasonable 
pei*son  could  suppose  that  they  had  reference  to  the 
{•ppellant*8  preparation,  such  a  use  would  be  perfectly 
unobjectionable.  For  example,  I  cannot  conceive 
anyone  imagining  that  a  '^ fruit  salt  umbrella*'  was 
in  any  way  connected  with  the  article  manufactured 
by  Mr.  Eno.  And  niunberless  similar  illustrations 
might  be  given. 

But  I  am  unable  to  anive  at  the  conclusion  that 
fruit  salt  and  baking  powder  are  of  so  essentially 
different  a  character  9iat  the  one  could  not  be  sup- 
posed to  enter  into  the  composition  of  the  other. 
The  evidence  appears  to  me  to  be  cogent  the  other 
way.  Two  persons  at  least  did,  before  this  litigation 
was  even  contemplated,  use  Eno's  Fruit  Salt  with 
success  as  baking  powder.  It  not  only  occurred  to 
them  that  this  fnut  salt  mieht  be  so  ujsed,  but  they 
actually  so  employed  it.  I  do  not  think  the  import- 
ance of  this  evidence  was  fully  appreciated  in  the 
court  below.  It  was  said,  I  have  no  aoubt  truly,  that 
the  appellant  had  never  advertised  or  sold  his  prepara- 
tion as  a  baking  powder,  and  that  his  powder  and  the 
respondent's  were  not  likely  to  be  sold  tiie  one  for  the 
othei\  But  this  does  not,  to  my  mind,  dispose  of  the 
evidence.  Seeing  that  *'  fruit  salt "  would  mean,  in 
the  eyes  of  the  public,  the  appellant's  powder,  and 
that  it  had  occurred  to  people  to  use  it  for  the  pur- 
pose of  baking,  does  it  not  seem  highly  probable  that 
the  words  "fruit  salt  baking  powder  "  would  convey 
widely  the  idea  that  the  appellant's  powder  was  one 
of  its  principal  ingredients ':  1  cannot  avoid  the  con- 
clusion that  it  would,  and  that  the  proposed  use  of  the 
words  ** fruit  salt"  would  be  calculated  to  deceive. 
But  I  do  not  think  it  is  necessary  to  go  so  far  as  this. 
I  think  it  is  enough  to  say  that  I  am  not  satisfied  that 
there  would  be  no  reasonable  danger  of  the  public 
being  so  deceived. 

The  case  was  arvued  on  behalf  of  the  respondent 
as  if  he  had  an  absolute  right  to  have  any  trade- 
mark registered  which  was  not  proved  to  fall 
within  the  terms  of  either  the  72nd  or  73rd  section 
of  the  Act.  I  do  not  so  read  the  statute.  Those 
sections  prohibit  the  registration  of  a  trade-mark  in 
certain  specified  cases,  but  there  is  no  duty  cast  upon 
the  comptroller  of  registering  every  other  trade- 
mark that  may  be  applied  for.  On  the  contrary, 
whilst  he  is  in  certain  cases  prohibited  from  register- 
ing, a  discretion,  whether  to  register  or  not,  appears 
to  me  to  be  in  all  other  cases  plainly  conferred.  Of 
course  this  discretion  must  be  reasonably,  and  not 
capriciously,  exercised;  but  it  is,  in  my  opinion,  a 
reasonable  exeioise  of  it  to  refuse  registration  when  it 
is  not  clear  that  deception  might  not  result  from  it. 
To  prevent  misapprehension,  I  desire  to  add  that  your 
loroships  have  not  now  to  determine  whether  the 
ai>pellant  could  in  any,  and,  if  so,  in  what,  cases 
restrain  the  use  of  the  words  "fruit  salt."  I  have 
already  indicated  my  opinion  that  the  appellant  has 
no  private  property  in  them.  The  sole  point  for 
decision  is,  whether  the  comptroller  ought  to  be 
directed  to  proceed  with  the  registration  of  a 
particular  tiude-mark  of  which  they  form  an 
element. 

For  the  reasons  I  have  given  I  think  he  ought 
not,  and  that  the  judgment  appealed  from  ought  to  be 
reversed. 

Lord  Macxaghtex. — If  it  had  not  been  for  the 
difference  of  opinion  to  which  this  case  has  given  rise 
I  should  have  thought  the  question  before  your  lord- 
ships tolerably  free  from  difficulty.  Ever  since  courts 
of  equity  have  interfered  to  protect  traders  in  the 
exclusive  use  of  marks  and  words  which  they  have 
lawfully  appropriated  for  the  purpose  of  distin- 
guishing   their  goods,   it  has    been  an    established 


principle  that  this  protection  is  not  to  be  extended 
**to  persons  whose  case  is  not  founded  in  troth." 
That  is  said  to  be  a  clear  rule.  Unfortunately,  in  tlie 
keen  competition  for  business,  a  trader  not  nn- 
frequentiy  endeavours  to  attract  custom  by  represent- 
ing that  the  goods  which  he  offers  for  sale  are  different 
in  origin,  composition,  or  character  from  wbat  tb«x 
really  are.  The  public  are  constantiy  tempted  to  bay 
one  thing  when  they  think  they  are  buying  another. 
It  is  not,  as  has  been  observed,  the  province  of  the 
court  to  protect  speculations  of  this  kind.  Between 
rival  traders  the  application  of  the  piindple  is 
necessarily  a  matter  of  extreme  difficul^.  But  u 
between  the  innocent  public  and  a  traaer  seeking 
registration  of  a  proposed  trade-mark  there  is,  I  think, 
no  room  for  hesitation  or  doubt.  The  statute  allo^ 
any  person  to  oppose  an  application  for  registration, 
whether  he  has  or  has  not  a  personal  interest  in  the 
result.  It  declares  that  it  is  not  lawful  to  registers 
part  of,  or  in  combination  with,  a  trade-msii  any 
words  the  exclusive  use  of  which  would,  by  rcawn  oif 
their  being  calculated  to  deceive,  be  deemed  disentitled 
to  protection  in  a  court  of  justice.  It  seems  to  me 
that  in  registering  trade-marks  the  principle  to  vfaich 
the  enactment  so  plainly  refers  ought  to  be  applied 
without  any  qualification  whatever,  and  that  the 
comptroller  to  whom  in  the  first  instance  is  committed 
the  **  discretionary  power,"  as  it  is  termed  in  the  Act> 
of  registering  a  trade-mark,  ought  to  reject  worfi 
which  involve  a  misleading  allusion  or  a  suggestion  of 
that  which  is  not  strictly  true,  as  well  as  words  which 
contain  a  gross  and  palpable  falsehood.  In  the 
present  case  the  evidence  shows  that  the  ezpresnoc 
*'  fruit  salt "  has  come  to  mean  Mr.  Eno's  preparatioii, 
that  at  present  it  means  nothing  else,  and  that  Mr. 
Eno's  preparation  is  well  known  and  very  popular. 
Mr.  Dunn  adopts  the  expression  "fruit  salt,"  and 
gives  it  a  prominent  position  amonff  the  words  he 
seeks  to  register.  I  have  no  doubt  that  those  words 
are  calculated  to  deceive.  They  are  calculated,  and  I 
think  designed,  to  create  confusion  in  the  minds  of 
those  persons  to  whom  Mr.  Dunn's  advertisements  aze 
addressed,  and  to  lead  the  ordinary  run  of  auch  per- 
sons to  suppose  that  his  "hw-^n^g  powder  is  in  soae 
way  or  other  connected  with  Mr.  Eno's  prepsiatiou. 
The  object,  I  think,  was,  and  if  Mr.  Dunn's  applica- 
tion were  successful  the  result  I  am  convinoed  would 
be,  in  some  cases  at  any  rate,  to  induce  people  to  huy 
under  an  impression  not  founded  in  truth,  and  not, 
perhaps,  the  less  misleading  because  it  is  vague  and 
mdefinite,  and  it  may  be  mcapable  of  bearmg  the 
very  slightest  examination.  Sur.  Eno  has  not,  and 
cannot  have,  ai^  exclusive  property  in  the  expression 
"  fruit  salt."  Ae  words  of  which  it  is  composed  are 
common  English  words.  Anybody  may  use  them  in 
any  manner  and  in  any  connection  he  pleases,  pro- 
vided he  takes  care  that  the  use  to  whidi  ^J^ 
applied  is  not  calculated  to  deceive.  The  learned 
judges  who  were  in  favour  of  Mr.  Dunn  in  the  court 
below  seem  to  have  come  to  the  conclusion  that  Mr- 
Dunn's  object  was  to  obtain  the  benefit  of  the  cdebn^ 
which  the  name  adopted  by  Mr.  Eno  has  acquired, 
but  that  it  was  not  his  object  to  steal  Mr.  Eno's  trade. 
So  far  I  am  disposed  to  agree ;  but  I  do  not  tmk 
that  those  propositions  cover  the  real  question.  The 
question  is  one  between  Mr.  Dunn  and  the  public 
not  between  Mr.  Eno  and  Mr.  Dunn. 

It  is  immaterial  whether  the  proposed  registratkjn 
is  or  is  not  likely  to  injure  Mr.  Eno  in  his  trade. 
Equally  immaterial,  as  it  seems  to  me,  is  the  fact  that 
for  a  considerable  time  Mr.  Eno  had  on  the  register  as 
his  trade-mark  the  words  "  fruit  salt."  Mr.  Eno  mj 
have  gained  some  advantage  to  which  he  vris  not 
pi-oporly  entitied ;  but  that  is  hardly  a  reason  for  per- 
mitting Mr.  Dunn  to  practise  a  deception  upon  the 
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House  of  Lokds. 


Eno  v.  Dunx. — Edwabds  v,  Marston. 


Court  of  Appeal. 


pablic.  I  am  of  opinion  that  the  decree  under  appeal 
ought  to  be  reversed,  and  that  the  decision  of  Elay,  J., 
ought  to  be  restored. 

Lord  Morris. — I  concur  with  the  conclusion 
gnived  at  by  the  Lord  Chancellor  in  this  case.  The 
facts  necessary  to  recapitulate  are :  The  appellant  had 
caused  to  be  registered  the  words  ''fruit  salt"  as  a 
trade-mark.  The  label  printed  in  the  appendix  to  the 
case  represents  it  thus:  ''Eno^s  Frmt  Salt,  Fruit 
Saline,  or  Fruit  Powder,  a  diy  preparation  for  making 
a  non-intoxicating  beverage."  The  respondent  ap- 
plied for  registration  of  a  trade-mark  consisting  of  a 
hbel  having  thei-eon,  **  Dunn's  Fruit  Salt  Baking 
Powder."  A  representation  of  the  respondent's  labd 
is  alao  set  out  in  the  appendix.  Except  that  the  two 
labeLs  use  the  words  **  fruit  salt,"  they  could  scarcely 
be  more  dissimilar.     The  appellant  opposed  the  re- 

rident's  application  upon  two  grounds — ^first,  that 
trade-mark  proposed  to  be  registered  was  an  in- 
frinsement  of  the  appellant's  trade-mark  in  using  the 
woids  **  fruit  salt "  ;  second,  that  the  use  of  the  term 
"  fruit  salt "  was  calculated  to  deceive. 

The  respondent,  on  the  other  hand,  contended  that 
tiie  appellant  had  never  been  entitled  to  be  registered 
in  respect  of  the  words  **  fruit  salt "  as  a  trade-mark. 
This  contention  was  yielded  to  by  the  appellant,  and 
he  submitted  to  an  order  to  remove  the  words  off  the 
register.  The  case  is  consequently  out  of  the  72nd 
section  of  the  Act  of  1883,  and  is  narrowed  to  one 
point — ^Is  the  respondent's  use  of  the  words  '*  fruit 
salt"  calculated  to  deceive  within  section  73  i'  The 
re^ndent  stated  in  his  affidaidts  that  he  adopted  the 
▼wds  **  fruit  salt "  from  a  copy  of  "  Brando's  Manual 
of  Chemistry."  No  such  phrase  is  in  the  book,  and  I 
discredit  the  statement.  The  respondent  obviously 
adopted  the  phrase  from  the  appellant's  use  of  it. 
The  words  **  fruit  salt"  in  connection  are  not  /mt  se 
calculated  to  deceive;  for  the  baking  powder  has  a 
mam  constituent,  bitartrate  of  potassa,  a  salt  con- 
tained in  fruit.  But,  as  I  understiand  it,  the  appellant 
iXtntends  tiiat  buyers  of  the  respondent's  baking 
powder  would  believe,  from  the  use  of  the  words 
"  fruit  salt,"  that  it  was  an  adaptation  of  the  appel- 
lant's so-called  invention.  This  contention  is,  in  my 
judgment,  untenable.  It  appears  to  be  foimded  on 
the  assumption  that  the  words  **  fruit  salt "  is  a  fancy 
l^hrase  invented  by  the  appellant,  who  has  given  evi- 
dence that  none  of  the  ingredients  of  his  fruit  salt 
were  salts  foimd  in  fruit.  I  can  arrive  at  no  other 
eondnsion  than  that  the  use  of  the  two  words  *'  fruit 
salt,"  words  of  ordinary  English,  when  used  in  that 
connection,  imply  that  there  was  a  salt  extract  from 
fruit  in  the  preparation,  and  I  must  act  on  my  own 
tndentandins  of  the  words  **  fruit  salt,  fruit  saline, 
or  fruit  powder,"  as,  in  their  ordinary  signification, 
meaning  that  some  salt  extract  from  fruit  formed  an 
ingredient  of  "  Eno's  Fruit  Salt  Powder." 

The  appellant's  contention  is  founded  on  a  sup- 
posed invention  of  an  arbitrary  term  or  fancy  phrase, 
"  fruit  salt " ;  whereas  it  appears  to  me  to  be  the 
description  of  an  ingredient  of  his  powder,  whether 
truly  or  untruly  stated  to  be  so.  In  my  judgment 
this  case  stands  thus :  Eno  advertises  that  he  has  a 
powder  for  producing  an  aperient  drink  of  which  salt 
derived  from  fruit  enters  into  the  preparation,  while 
Dunn  advertises  that  he  has  a  powder  for  baking 
bread  of  which  salt  derived  from  fruit  enters  into  the 
preparation.  Why  is  Dunn  suggesting  anything 
deceptive  in  truly  stating  that  his  baking  powder 
oontams  fruit  salt,  because  that  Eno  had  previously 
used  the  same  words  to  convev  that  his  aperient 
^rink  contained  it?     The  appellant,   however,  has 

Ci  eridenoe  to  prove  that  his  fruit  salt  powder 
not  contain  any  ingredient  of  salt  extracte(l  from 


fruit,  and,  as  I  imderstand,  relies  upon  that  evidence 
to  establish  that  the  words  **  fruit  salt "  must  be  taken 
to  denote  only  a  fancy  description  of  his  preparation, 
and  not  a  description  of  any  of  the  ingredient«(  of 
which  it  was  composed.  But,  in  the  view  I  entertain, 
that  argument  would  lead  to  this  result,  that  Eno, 
from  having  deceived  the  public  into  the  belief  that 
his  jwwder  for  making  a  drink  contained  salt  derived 
from  fruit,  can  now  prevent  Dium  fi-om  truly  stating 
his  powder  for  making  broad  contained  it,  because,  for- 
sooth, the  catchwords  **  fruit  salt,"  used  to  describe 
the  ingredient  in  both  compositions,  mav  deceive  a  piu'- 
chaser  of  these  most  dissimilar  and  different  articles 
of  consumption  and  use.  To  avoid  so  untenable  a 
position  the  appellant  resorts  to  what  appears  to  me 
an  extraordinary  contention — namely,  that  his  powder 
might  be  used  for  baking  as  a  baking  powder  also, 
and  that  consequently  his  trade  for  bakmg  purposes 
might  be  interfered  vnth,  and  that  persons  wh^ 
wanted  "  Eno's  fruit-salt  powder"  to  bake,  might  bo 
deceived  into  buying  Dimn's  ditto.  This  argument 
wants  a  foundation  in  fact.  It  is  true  an  archdeacon 
of  Pietermaritzburg,  when  unable  to  obtain  baking 
powder,  states  he  used  Eno's  fruit  salt  for  baking  in 
1877  and  1880,  and  apprised  Eno  of  the  fact;  and 
the  appellant's  accountant  states  his  wife  had  used  it 
for  four  years  past  as  a  baking  powder,  and  two 
other  witnesses  deposed  to  the  same,  on  experiments 
made,  I  collect,  after  this  action  had  commenced,  as 
no  date  is  given,  and  the  experiments  are  stated  to 
have  been  lately  made :  the  same  evidence  could  be 
given  of  the  possible  use  of  a  seidlitz  powder.  Can 
it  be  gravely  asserted  that  such  a  use  of  the  aperient 
drinking  powder  could  ever  be  an  ordinary  one,  or 
that  it  was  ever  contemplated  by  Eno.  or  that  he 
could  or  would  adopt  such  a  trade  of  Iris  powder? 
He  has  never  advertised  or  purported  to  sell  it  to 
bake  bread.  In  my  opinion  there  is  nothing  in  the 
use  by  Dunn  of  tiie  words  *'  fruit  salt,"  to  deceive 
purchasers;  and  in  deciding  in  favour  of  the 
appellant  we  should  practically  give  him  the  exclu- 
sive right  to  use  the  words  "fruit  salt,"  though 
admitt^y  incapable  of  being  registered  by  him  as  a 
trade-mark,  to  the  exclusive  use  of  which  words  he  is 
not  entitled. 

I  am  of  opinion  the  judgment  of  the  Comt  of  Appeal 
should  be  affirmed. 

Order  appealed  from  reversed,  and  judgment  of  Ka>/^ 
J, J  restored,  tvith  costs  here  and  hcloiv  ;  cause  remitted  io 
the  Chancery  Division. 

Solicitors  for  the  appellant,  Garrard^  JameSy  c\b 
Wolfe, 

Solicitors  for  the  respondent,  Badford  A  Franks 
land. 


OTourt  of  Uppeah 


From  Q.  B.  Div. 

Edw^vuds 


Dec.  4. 


Marston.  (a.) 


Bill  of  sale — Form  in  schedule — Repayment  of  principal 
and  interest — Instalments — Bills  of  Sale  Act  (1878) 
Am^endment  Act,  1882  (45  «fc  46  Vict.  c.  43),  s.  9. 

By  a  hill  of  saU,  dated  the  26th  of  Septernher,  1887, 
andglven  as  security  for  an  admnre  of  £60  and  interest 
thereon  at  the  rate  of  jive  per  cent,  per  month,  the  grantor 
agreed  that  he  would  pay  to  the  grantee  the  principal 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 
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t '/ay  together  imth  the.  interest  then  due^  ol8  foUoiva : — 
The  sum  of  £l  10«.  on  the  26th  of  October,  1887,  and 
th*'  like  8um  of  £2  10«.  on  tJie  26th  of  each  and  every  sue- 
c'tding  month  wUil  the  2Gt?i  of  Septembery  1889 ;  then 
t^iv  balance  and  interest  as  aforesaid  was  to  be  paid. 

Heldy  thaty  vijon  the  true  construction  of  the  hifl  of 
siiley  the  monthly  payments  of  £2  lOs.  were  in  respect  of 
i.tterest  onlyy  and  not  of  princiiKdy  and  that  the  princijml 
enm  of  £50  was  not  repayable  nntil  the  26th  of  Sep- 
timber,  1889 ;  and  that  the  bill  of  sale  so  drawn  was  in 
crcordance  tvith  the  statutory  form. 

Heldy  further  y  thaty  ajKirt  altogether  from  its  construe- 
tlon,  the  bill  of  sale  was  in  accordance  with  the  form  y  and 
vas  therefore  valid, 

Gk)ldstrom  i\  Tallerman,  3o  W,  R.  68,  18  Q,  I),  IK 
1,  distinguished. 

Appeal  from  the  judgment  of  Charles,  J.,  at  the 
tiial  of  the  action  without  a  jury. 

The  action  was  by  the  plamtifT,  as  grantee  of  a  bill 
cf  sale,  to  recover  damages  for  the  conversion  of  a 
carriage  assigned  to  him  by  the  grantor.  Subse- 
quentiy  to  the  execution  of  the  bill  of  sale  the 
grantor  sold  and  delivered  the  carriage  to  tiie  defend- 
ant. 

The  bill  of  sale,  which  was  dated  the  26th  of  Sep- 
tember, 1887,  assigned  the  chattds  described  in  the 
schedule  (including  the  carriage  in  question)  by  way 
of  security  for  the  repayment  of  an  advance  of  £50, 
and  interest  thereon  at  the  rate  of  £5  per  cent,  per 
month ;  and  the  grantor  agreed  that  he  would  duly 
pay  to  the  grantee  ''the  principal  sum  aforesaid, 
together  with  the  interest  then  due  as  follows  :  the 
sum  of  £2  10s.  on  the  26th  day  of  October,  1887,  and 
the  like  sum  of  £2  10s.  on  the  26th  day  of  each  and 
every  succeeding  month  thereafter  until  the  26th  day 
of  September,  1889,  then  the  balance  and  interest  as 
aforesaid  is  to  be  paid." 

Charles,  J.,  held  that  the  bill  of  sale  was  valid,  and 
gave  judgment  for  the  plaintiff. 

J,  A.  Footey  for  the  defendant. — According  to  the 
language  of  Fry,  L.J.,  in  delivering  the  judgment  of 
the  court  in  Goldstrom  v.  Tallerman y  35  W.  R.  68, 
18  Q.  B.  D.  1,  the  instalments  mentioned  in  the 
statutory  form  mean  instalments  of  principal,  and  not 
of  interest.  But  these  twenty-four  monthly  instal- 
ments taken  together  amount  to  more  than  the  £50 
advanced.  Therefore  the  instalments  must  include 
some  interest,  or  else  the  sum  repaid  would  be  the 
£50  advanced,  plus  £10,  together  with  interest  at  the 
rate  of  five  per  cent,  per  month.  It  is  impossible  to 
teU  how  much  is  for  interest  and  how  much  for 
piincipal,  and  therefore  it  is  impossible  to  tell  what 
the  final  instalment  will  bo.  The  monthly  payments 
of  £2  10s.  cannot  be  in  i-espect  of  interest  only,  as  the 
words  "the  balance  and  interest  as  aforesaid"  show 
that  the  whole  principcd  cannot  be  repayable  then. 
''Balance"  assumes  tnat  part  of  the  principal  has 
been  repaid.  According  to  the  form  the  equal  instal- 
ments must  be  principal,  and  the  interest  is  then 
calculated  and  payable  in  addition.  This  bill  of  sale 
is  therefore  void  as  not  being  in  accordance  with  the 
form. 

He  referred  to  Hazlewmul  v.  Consolidated  Credit 
Company,  ante,  p.  54,  25  Q.  B.  D.  555  ;  Davis  v. 
Ih(rton,  32  W.  R.  423,  11  Q,  B.  D.  537. 

Cock,  Q.C.y  and  Cm/>f,  for  the  plaintiff,  were  not 
called  upon. 

Lord  EsHER,  M.R. — The  question  in  this  case  is 
whether  the  bill  of  sale  is  void  as  not  being  in  accord- 
ance with  the  form  in  the  schedule  to  theBills  of  Sale 
Act,  1882.  The  objection  to  the  validity  of  the  bill 
of  sale  is  directed  to  the  mode  in  which  the  payments 
ere  dcBcribed  to  be  made.     The  bill  of  sale  is  in  I 


printed  form,  with  certain  blanks  left  in  it  to  be  filled 
in  in  writing.  The  bill  of  sale,  so  far  as  the  printed 
part  is  concerned,  exactiy  follows  the  form  in  fiie 
schedule  to  the  Act.  Does  it,  then,  depart  from  the 
form  as  regards  the  part  in  writing  ?  l&e  form,  states 
that  "A.  B.  doth  further  agree  and  dedu^  that  he 
will  diily  pay  to  the  said  C.  D.  the  principal  sum 
aforesaid,  together  with  the  interest  then  due,  by 
equal  payments  of  £  on  the  day 

of  [or  whatever  else  may  be  the  stipulated 

times  or  time  of  pavment]."  The  part  in  brackets  is 
an  alternative  mode  of  repayment.  The  fonn  may 
therefore  be  read  thus :  The  principal  sum  aforesaid, 
together  with  the  interest  tiien  due,  at  the  stipulated 
times  or  time  of  paym^it.  The  payment,  therefore, 
in  my  opinion,  need  not  be  by  equal  ingtalmfufa. 
The  present  bill  of  sale  follows  the  form  exactly  xmlal 
the  mode  of  repayment  is  specified.  The  repayment 
is  to  be  by  £2  10s.  on  the  26th  of  each  month — that  is 
to  say,  the  times  of  each  payment  are  specified — ^uniil 
the  26th  of  September,  1889,  when  the  balance  and 
interest  is  to  be  paid.  That  seems  to  me  to  be  in 
accordance  with  the  very  terms  of  the  form.  If  that 
is  so,  the  construction  to  be  placed  upon  tiie  words  is 
immaterial  t»  the  present  point.  The  bill  of  sale, 
therefore,  being  in  accordance  with  the  form,  there  is 
no  use  trying  to  pick  holes  in  it.  But  if  I  do  go  into 
the  construction  of  the  bill  of  sale,  I  am  prepared  to 
say  that  the  language  used  by  Fry,  L.J.,  in  delrrer- 
ing  the  judgment  of  the  court  in  Ooldstrom  v.  Taiier- 
man,  aa  to  an  instalment  covering  principal  only  aztd 
not  interest,  was  applicable  to  that  particular  case, 
and  was  not  intended  to  be  of  general  application. 
Charles,  J.,  thought  that  £2  10s.  included  some  part  of 
the  £50  principal.  I  cannot  agree  with  him  in  ^a^ 
intoipretation.  It  seems  to  me  that  the  language  of 
this  bill  of  sale  is  perfectiy  clear.  It  means  that  the 
loan  of  £50  is  not  to  be  repaid  imtU  the  end  of  the 
two  years,  and  that  the  interest  alone  is  to  be  paid  in 
the  interval.  The  payment  of  £2  10s.  per  month  for 
two  years  does  not  make  up  tiie  sum  of  £50,  but  it 
exactly  covers  the  five  per  cent,  per  month  on  ihe 
£50.  The  true  construction  of  the  bill  of  sale,  there- 
fore, is  that  the  loan  of  £50  is  not  to  be  repaid  for  two 
years,  the  interest  at  five  per  cent,  per  month  on  the 
£50,  which  is  exactiy  £2  lOs.  a  month,  being  in  the 
meanwhile  paid.  Though  that  is  not  expressly  stated 
in  the  bill  of  sale,  it  seems  to  me  to  be  a  necesBaxy 
implication  from  it.  The  bill  of  sale,  therefore,  is 
exactly  in  accordance  with  the  form,  and  is  perfectly 
good. 

LorEs,  L.J. — I  agree  that  this  bill  of  sale  is  va. 
nccoi*dance  with  the  form.  The  true  construction  of 
it  seems  to  me  to  be  this :  The  grantee  lends  £50  to 
the  grantor  for  two  years,  and  tiie  grantor  agrees  to 
pay  to  the  grantee  five  per  cent,  per  month  for  the 
loan.  That  seems  to  me  to  be  aptly  expressed  in  this 
bill  of  sale.  The  monthly  payments  of  £2  lOs.  corre- 
spond vrith  the  interest  at  five  per  o^it.  per  month 
on  £50.  The  biU  of  sale  exactly  follows  the  fonn. 
Goldstrom  v.  Tallerman  was  a  different  case  from  this, 
as  there  the  total  of  the  monthly  sums  exactiy  made 
up  the  principal  sum. 

Kay,  L.J. — I  am  of  the  same  opinion.  Every 
word  of  the  clause  in  the  bill  of  sale  before  us  is  in 
strict  accordance  with  the  form  except  the  last  worcb, 
*'  then  the  balance  and  interest  as  aforesaid  is  to  be 
paid,"  and  those  words  can  only  be  said  to  be  not  in 
accordance  with  the  form  because  the  form  does  not 
contain  them.  The  first  inquiry  is,  what  is  the  suon 
of  £2  10s.  which  is  payable  monthly?  Is  it  prin- 
dpal  or  interest,  or  both  ?  Kow  it  is  the  exact 
amount  of  interest  on  £50  at  five  per  cent  pear 
month.    It  seems  to  me  that  no  one  can  doubt  thai; 
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it  was  intended  as  a  payment  in  the  ordinary  way 
between  mortgagor  and  mortgagee  in  respect  of 
interests  I  entirely  agree  with  the  other  members  of 
the  court  as  to  the  construction  of  the  bill  of  sale. 
The  interest,  therefore,  on  the  £oO  is  to  be  paid  cadi 
month  for  two  years.  What,  then,  is  tJie  meaning 
of  the  words,  **  then  the  balance  and  interest  as 
sforeaaid  is  to  be  paid  '"f  At  that  time — ^that  is,  at 
the  twenty-fourth  month — there  would  be  the  prin- 
cipal sum  of  £oO  due  and  one  month's  interest, 
sfisoming  that  all  the  payments  had  been  regularly 
kept  up.  Why  should  not  this  principal  sum  be 
caDed  ^'the  balance"?  The  bill  of  sale  was  given 
as  security  for  principal  and  interest.  If  the  interest 
has  been  duly  paid,  the  principfd  is  *'  the  balance." 
No  doubt  the  bill  of  sale  does  not  say  **  the  £50  and 
interest,"  but  that  may  be  for  this  reason.  By 
agreement  between  the  parties,  part  of  this  sum 
might  have  been  paid  back  before  the  expiration  of 
the  two  years.  The  balance  might,  therefore,  not 
amount  to  the  sum  of  £50,  and  that  seems  to  me  a 
good  reason  for  using  the  word  ^*  balance."  But 
even  if  no  part  of  the  £50  had  been  paid  off  in  the 
interval,  there  seems  to  me  no  dijfficulty  in  describing 
this  sum  as  the  balance,  the  bill  of  sale  being  given 
as  security  for  principal  and  interest.  It  is  said, 
however,  that  by  reason  of  the  decision  in  Ooldstrom 
T.  TaUerman  we  are  precluded  from  construing  the 
hill  of  sale  thus.  It  was  urged  that  that  case  laid 
down  a  hard  and  fast  rule  that  the  instcdments  must 
indude  principal  only.  I  cannot  bring  myself  to  see 
that  that  is  the  effect  of  the  judgment  in  Ooldstrom  v. 
TaUerman,  1  should  require  very  much  more  con- 
sideration before  I  came  to  the  conclusion  that  that 
case  decided  any  such  thing.  In  my  opinion  this  bill 
is  in  accordance  with  the  form,  and  is,  therefore, 
vaHd. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Hicl-s  tC*  Arnold, 

Solicitors    for    the    defendant.    Prior  &    Co,y   for 
DiGfci7M07i  dk  Co,y  Poole. 


FromQ.  B.  Div.l 
[aadQ.  B.  Div.]/ 


Nov.  1,  24. 


Darlington  Wagon  and  Engineering  Co.  (Limited) 
V,  Harding  and  Others,  (a.) 

ArhUnxtion — Action — Order  of  reference  by  consent  of 
"ail  matters  in  difference ^^ — Setting  aside  atvard — 
Jurisdiction  of  court — Arbitration  Acty  1889  (52  <£•  53 
Vict,  c,  49),  8S,  14,  15. 

Ah  action  having  been  brought  to  recovei'  certain  in^ 
ttalinentt  due  in  respect  of  work  done  under  a  contracty 
^pou  an  application  for  Judgment  under  order  14,  other 
instalments  having  become  payable  under  the  contract^  an 
<^rder  was  made  by  consent  that  "  all  matters  in  difference 
^ween  the  parties*^  should  be  referred  to  the  avmrd  of 
«»  arbitrator. 

The  arbitrator  having  made  his  award,  the  defendants 
foffved  to  set  it  aside,  contending  that,  tinder  section  lb  of 
the  Arbitration  Act,  1889,  the  award  was  equivalent  to 
iht  verdict  of  a  jury. 

Sdd,  by  the  Queen's  Bench  Division,  that  section  15 
did  not  affect  the  finality  of  an  award,  and  that  the 
application  must  be  refused. 

Held,  by  the  Court  of  Appeal,  that  as  the  order  of 
Tffcrtnce  was  of  "all  matters  in  difference  between  the 

(a.)  Eeported  by  Cecil  Chapman  and  W.  F.  Barry, 
Esqs.,  Barristers-at-Law. 


ptirties,"  section  lo  ivas  not  applicable  ;  and  the  award  • 
coidd  not  be  set  aside  in  the  same  xoay  cts  tJie  verdict  of  a 
jury. 

Application  by  the  defendants  to  set  aside,  vary,  or 
remit  an  award  made  by  an  arbitrator. 

An  action  was  brought  to  recover  £3,969,  instal- 
ments* due  for  work  done  under  a  contract  for  ttie 
construction  of  a  pier.  Upon  an  application  for  judg- 
ment under  order  14,  other  instalments  having  become 
due  since  the  date  of  the  writ,  an  order  was  made  by 
consent  on  the  10th  of  December,  1889,  referring 
"all  matters  in  difference  between  the  parties"  to 
the  award  of  an  arbitrator.  The  order  of  reference 
was  made  in  a  form  somewhat  similar  to  the  form 
No.  33  in  App.  K.  in  the  Annual  Practice,  1890-91. 
The  first  meeting  took  place  before  the  arbitrator  on 
the  10th  of  January,  1890,  and  subsequently  a  supple- 
mental agreement  was  made,  including  matters  in 
difference  arising  imder  the  contract  since  the  order 
of  reference.  The  arbitrator  made  his  award  in 
favour  of  the  plaintiffs  for  £10,064,  and  the  defend- 
ants moved  to  set  it  aside,  contending  that  under 
section  15  of  the  Arbitration  Act,  1889  (which  came 
into  operation  on  the  Ist  of  January,  1890)  the 
award  was  equivalent  to  the  verdict  of  a  jury,  and 
could  be  set  aside  accordingly. 

Nov.  l.—Jelf,  Q.C.,  and  W.  S.  Robson,  for  the 
plaintiffs,  took  the  preliminary  objection  that  the 
award  of  the  arbiti'ator  was  a  final  decision  and  could 
not  be  appealed  from  on  the  ground  of  its  being 
wrong  in  law  or  in  fact. 

J,  E.  Bankes,  for  one  of  the  defendants.  —  The 
award  of  an  arbitrator  is  open  to  appeal,  because 
by  section  15,  sub-section  2,  it  is  "equivalent  to 
the  verdict  of  a  jury."  This  was  so  decided  in 
Longman  v.  East,  26  W.  R.  183,  3  C.  P.  D.  142, 
in  regard  to  a  reference  to  an  official  referee  under 
section  57  of  the  Judicature  Act,  1873.  Brett,  L.J., 
says  on  p.  155 — "I  think  the  appeal  is  of  the 
same  nature  as  the  appeal  from  the  finding  of 
a  judge  when  he  tries  without  a  jury,  or  as  the 
appeal  from  the  finding  of  a  jury ;  that  is  to  say,  the 
court  must  accej^t  the  finding  of  the  referee  imless 
the^  can  set  it  aside,  according  to  the  ordinary  rules 
which  would  be  applicable  to  the  finding  of  a  jury 
or  to  the  finding  of  a  judge  trying  a  cause  without  a 
jury."  That  is,  for  unproper  reception  of  evidence 
and  misdirection,  or  a  finding  against  the  weight  of 
evidence.  The  words  in  section  58  of  the  Judicature 
Aot,  1873,  are  "  the  report  of  any  referee  upon  any 
question  of  fact  on  any  such  trial  shall  (unless  set 
aside  by  the  court)  be  equivalent  to  the  verdict  of  a 
jury."  The  words  in  sub-section  2  of  section  15  of  the 
Arbitration  Act  are:  "The  report  or  award  of  any 
official  or  special  referee  or  arbitrator  on  any  such 
reference  shall  funless  set  aside  by  the  court  or  a 
judge)  be  equivalent  to  the  verdict  of  a  jury."  An 
award  is  put  on  the  same  footing  as  a  report  was 
under  the  earlier  Act,  and  the  right  of  appeal  must 
be  the  same. 

B,  M.  Bray,  for  the  other  defendants. 

Day,  J. — ^When  section  15  of  the  Arbitration  Act 
was  firat  called  to  my  attention  in  this  case  I  was 
disposed  to  attribute  to  it  more  importance  than 
I  now  think  it  deserves.  The  words,  "shall  be 
equivalent  to  the  verdict  of  a  jury,"  do  not  in  my 
opinion  affect  the  finality  of  an  award  at  all.  The 
finality  of  an  award  has  so  long  been  established  that 
if  the  "Legislature  meant  to  alter  it  it  would  have  don^ 
so  in  plain  terms.  The  words  must  mean  equivalent 
to  the  verdict  of  a  jury  for  other  purposes,  but  I 
cannot  believe  that  they  were  intended  to  make  any 
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change  as  to  the  finality  of  awards,  which  would 
destroy  the  great  and  undoubted  boon  of  arbitrations. 
It  would  be  intolerable,  I  think,  if  great  trials  of  a 
technical  character,  which  had  been  determined  by  an 
arbitrator  specially  selected  for  his  competency  to 
deal  with  the  matters  involved,  could  be  reopened. 
I  cannot,  therefore,  believe  that  that  is  the  result.  The 
case  of  Longman  v.  East  is  not  important  here,  because 
that  refers  to  the  award  of  an  official  referee  upon 
questions  or  issues  referred  to  him  in  a  cause,  and 
such  an  award  was  never  intended  to  be  final.  I 
do  not  think  an  arbitration  when  the  whole  cause  has 
been  referred  to  some  person  agreed  upon  by  both 
parties  is  placed  on  the  same  footing.  When  the 
Master  of  the  Rolls  is  speaking  of  a  reference,  he  is 
speaking  of  a  reference  by  order  of  a  judge,  that  is  a 
reference  for  the  benefit  of  a  judge,  the  award  in 
which  was  not  intended  to  be  final.  The  words  in 
sub-section  2  of  section  15  were  not  intended  to  affect 
the  question  of  finality,  and  I  am  of  opinion  that  the 
preliminary  objection  is  fatal,  and  that  we  are  not  at 
nberty  to  investigate  whether  the  arbitrator  was 
wrong  in  law  or  in  fact. 

Lawrance,  J. — I  entirely  agree. 

The  defendants  appealed. 

Nov.  24. — Finlatj,  Q,C,,  and  J,  E,  Baiikes,  for  one 
of  the  defendants. — By  section  25  of  the  Arbitration 
Act,  1889,  this  reference  comes  within  the  provisions 
of  the  Act.  The  order  of  reference  comes  within  sec- 
tion 14  of  the  Act.  It  is  an  order  made  in  an  action, 
and  therefore  comes  within  section  14  as  an  order 
made  "  in  any  cause  or  matter."  Where  the  parties 
consent  to  refer  the  cause  plus  something  else,  it  is 
still  an  order  referring  the  cause  or  matter.  There- 
fore section  14  is  applicable,  and  by  section  15  the 
award  is  equivalent  to  the  verdict  of  a  jury.  Further, 
section  15  is  larger  than  section  14.  It  deals  with 
any  reference  "in"  any  cause  or  matter,  not  **of" 
any  cause  or  matter.  This  order  was  headed  in  the 
action.     It  was,  therefore,  made  in  the  cause. 

They  cited  Clark  v.  Sonmiischein,  38  W.  R.  743,  25 
Q.  B.  D.  464. 

R,  M,  Bray,  for  the  other  defendants. 

JeJf,  Q,C,y  and  W,  S,  Itohson,  for  the  plaintiffs,  were 
not  called  upon. 

Lord  EsHER,  M.R. — The  oi-der  of  reference  in  this 
case  was  made  before  the  Arbitration  Act,  1889,  came 
into  operation,  but  I  shall  assume  that  the  Act  is 
applicable  to  this  case.  The  question,  then,  is  whether 
this  order  of  reference  comes  within  sections  14  or  15 
of  the  Act  of  1889.  Section  14  provides  that  **  in  any 
cause  or  matter  "  the  judge  may  order  "  the  whole 
cause  or  matter,  or  any  question  or  issue  of  fact 
arising  therein,"  to  be  tried  by  a  special  referee  or 
arbitrator.  Could  this  order  have  been  made  imder 
that  section  ?  There  was  a  cause  here,  but  the  order 
does  not  merely  refer  the  whole  cause,  or  any  question 
or  issue  of  fact  arising  therein,  but  refers  "  aJl  matters 
in  difference  between  the  parties."  It  is  made  by 
consent,  and  is  much  larger  than  could  have  been 
made  under  section  14.  If  this  order  of  reference  is  to 
be  considered  as  made  under  section  14,  the  judge 
would  have  exceeded  his  jurisdiction.  It  is,  therefore, 
not  such  an  order  of  reference  as  could  have  been  made 
under  section  14  of  the  Arbitration  Act,  1889.  Then 
could  this  order  have  been  made  under  section  57  of 
the  Judicature  Act,  1873  ?  That  section  provides  for 
an  order  of  reference  in  any  cause  or  ma^r  "  of  any 
question  or  issue  of  fact  or  any  question  of  account 
arising  therein."  There  again  the  reference  must  be 
of  some  question  in  the  cause  or  matter,  and  this  order 


is  larger  than  a  judge  could  have  made  under  that 
section.  The  order,  therefore,  was  not  and  could  not 
have  been  made  either  under  section  57  of  the  Judica- 
ture Act,  1873,  or  under  section  14  of  the  Arbitratioji 
Act,  1889.  It  is  dear  that  it  was  a  good. order  of 
reference,  but  it  was  made  under  the  general  authority 
of  the  judge  derived  from  the  consent  of  the 
parties.  The  whole  validity  of  the  order  was 
derived  from  the  consent  of  the  parties.  It  was 
said,  however,  that  the  order  of  reference  came 
within  section  15  of  the  Arbitration  Act,  1889.  That 
section  deals  with  cases  of  reference  **  in  any  cause  or 
matter,"  and  provides,  inter  atiu,  that  the  award  of 
the  arbitrator  **  on  any  such  reference  shall,  unless 
set  aside  by  the  court  or  a  judge,  be  e<^uivalent  to  the 
verdict  of  a  jury."  It  is  clear  to  my  mmd  that  section 
15  is  a  mode  provided  for  carrying  out  references  under 
section  14,  It  does  not  apply  to  references  not  made 
under  the  Act  at  all.  But  further  still.  It  is  obvious  on 
looking  at  the  order  that  the  parties  intended  to 
bring  themselves  within  the  general  consent  juris- 
diction of  the  judge,  inasmuch  as  they  have  given  to 
the  arbitrator  all  sorts  of  powers  which  otiierwlv' 
would  not  have  been  necessary. 

Upon  these  grounds  I  have  come  to  the  conclusion 
that  this  order  of  reference  was  not  made  under  the 
Arbitration  Act,  1889.  The  appeal  must  therefore  be 
dismissed. 

Lopes,  LJ. — I  am  of  the  same  opinion.  This  ordff 
refers  *'  all  matters  in  difference  between  the  parti©." 
Such  an  order  could  not  have  been  made  under  sectioo 
57  of  the  Judicature  Act,  1873,  nor  can  it  now  bt 
brought  within  sections  14  or  15  of  the  Arbitration 
Act,  1889.  Sections  57  and  58  of  the  Judicature  Act, 
1873,  have  been  repealed,  but  they  have  been  re- 
enacted  in  substance  by  sections  14  and  15  of  the 
Arbitration  Act,  1889.  There  was  always  power  to 
refer  by  consent  any  differences  that  the  parties  might 
desire.  The  present  order  was  founded  solely  upon 
consent,  and  does  not  derive  its  efficacy  from  sections 
14  or  15  of  the  Act  of  1889. 

BIay,  L.  J. — I  agree.  Both  section  57  of  the  Judi- 
cature Act,  1873,  and  section  14  of  the  Arbitration 
Act,  1889,  provide  for  two  things — a  reference  by 
consent,  and  a  reference  without  consent.  But  in  each 
case  the  subject-matter  to  be  referred  is  the  same— 
namely,  something  arising  in  any  cause  or  matter. 
Take,  first,  section  57  of  the  Judicature  Act,  1873.  It 
provides  for  the  reference  in  any  cause  or  matter  of 
"  any  question  or  issue  of  fact  or  any  question  of 
account  arising  therein."  So,  too,  section  14  of  the 
Arbitration  Act,  1889,  provides  for  the  reference  in 
any  cause  or  matter  of  **  the  whole  cause  or  naatter, 
or  any  question  or  issue  of  fact  arising  therein" ;  and 
section  15  also  deals  with  such  a  case.  It  is  clear  to 
me  that  the  judge  could  not  have  made  this  order 
imder  section  14,  whether  with  or  without  the  consent 
of  the  parties.  Under  that  section  he  could  only  have 
made  an  order  referring  the  whole  action  or  some 
question  or  issue  of  fact  arising  therein.  This  order 
operates,  no  doubt,  to  stay  the  action,  but  it  derives 
ite  whole  validity  and  efficacy  from  the  consent  of  the 
parties. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Satchell  A  ChappU,  for 
Dauies  &  Balkwilly  Newcastle-on-Tyne. 

Solicitors  for  the  defendants.  Bird  &  Moore, 
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High  Court. 


iHigt  iSourt  of  Swtitt. 


^^^/;\  July  3,  8-10;  Aug.  6, 1890. 

Attorney-General  v.  Morg^vn.  (a.) 

J2oya/  mine — (rold  mine — Crown  Hghta  to — Gold  mixed 
with  other  metaU — Eight  to  work— I  W,  cfc  M,  c.  30, 
s$.  3.  4—5  W.  A  M.  c.  6,  ss.  2,  3—55  Geo.  3,  c.  134. 

All  gold  mines  in  the  United  Kingdom  are  royal 
wiines,  and  cannot  he  worked  without  a  licence  from  the 
Crown, 

A  mine  suhstantialhj  worked  for  gold^  though  the  gold 
ii  mixed  with  other  metals^  is  a  gold  mine. 

Trial  of  action. 

This  was  an  action  brought  on  behalf  of  the 
Crown  by  the  Attorney-General  to  restrain  the  de- 
fendant, Mr.  Pritchard  Morgan,  M.P.,  from  raising, 
working,  or  getting,  and  from  selling  or  removing 
from  the  Gwynfynydd  Mine,  neai*  Dolgelly, 
Merionethshire,  and  from  other  lands  in  the  same 
comity,  any  gold  or  gold  ore,  or  quartz,  or  other 
substances  containing  gold  or  silver,  the  produce 
of  the  said  mine  or  lands,  without  the  licence  of  the 
Commissioners  of  her  Majesty*s  Woods,  Forests,  and 
Land  Bevenues,  and  for  an  account  of  such  as  had 
been  already  obtained,  and  payment  of  the  value 
thereof. 

The  defendant  in  1887  obtained  a  lease  of 
Gwynfynydd  Mine  for  thirty  years  from  the  29th  of 
September,  1887,  from  the  freeholder,  subject  to  the 
rights  of  the  Crown. 

Some  gold  had  been  obtained  by  a  company  from 
the  land  and  royalties  paid,  but  the  working  had 
heen  abandoned  as  unprofitable  some  time  prior  to 
the  defendant  obtaining  possession. 

The  defendant  for  a  short  time  after  commencing 
mining  operations  obtained  gold  in  considerable 
quantities. 

In  January,  1888,  the  Commissioners  of  Woods 
and  Forests  applied  to  the  defendant  for  an  account 
of  the  gold  raised  and  payment  of  a  rdyalty,  and  a 
coxrespondence  ensued,  resulting  in  the  issue  of  the 
writ  in  this  action  on  the  26th  of  April,  1888.  In 
Kay,  1888,  an  interlocutory  injunction  was  granted. 
In  Jmie,  1888,  the  defendant  issued  the  prospectus  of 
the  Morgan  Gk>ld  Mining  Co.  (limited),  which  was 
XDooiporated  for  the  purpose  of  taking  over  the 
Morgan  Gold  Mine,  near  Dolgelly,  and  stated, 
amongst  other  things,  that  a  royalty  not  exceeding; 
one-thirtieth  of  the  ^ross  yields  would  be  payable 
to  the  Crown,  and  giving  favoiurable  reports  as  to  the 
yield  of  gold. 

The  freeholder  obtained  a  licence  from  the  Crown 
and  assigned  it  to  the  company,  under  which  they 
hadrinoe  worked.  The  defendant  refused  the  oflfer 
of  the  commissioners  to  stay  proceedings  on  his 
payment  of  costs,  and  insisted  on  contesting  the 
Crown's  right  to  royalties,  alleging  that  the  Crown 
oBd  only  a  right  of  pre-emption.  The  action,  there- 
fore, came  to  trial. 

•Sir  Ji,  ]Vehster,  A,G,,  Napier  HigginSy  Q.d  and 
raa^n  Hawkins^  for  the  plaintifP. — The  right  of  the 
Crown  to  all  gold  mines  is  mcontestable :  The  Queen  v. 
^tI  of  Northumberland,  1  Plow.  310;  and  where  it 
»  mixed  with  other  metal,  prior  to  the  Acts  of 
^Hiam  and  Mary,  the  whole  belonged  to  the 
Crown :  see  8.C.,  pp.  336,  336a.    The  Acts  of  William 


{fl.)  Keported  by  Fraxcis  T.  Duka,  Esq.,  Barrister- 
at-Law. 


and  Mary  were  passed  to  enable  mines  of  iron,  tin, 
copper,  and  lead,  to  be  worked  without  being  liable 
to  be  claimed  as  royal  mines  because  some  trifling 
amount  of  gold  was  found  in  them,  and  they  enabled 
the  Crown  to  retain  the  gold  and  buy  the  baser  metal 
from  the  subject :  2  Stejxhen's  Commentaries,  9th  ed., 
552.  If  the  mine  is  really  worked  for  gold  it  is  a 
gold  mine.     The  defendant's  ^s  such  a  mine. 

Mr,  Morgan  in  person. — The  Acts  of  William  and 
Mary  deprive  the  Crown  of  ownership,  and  grant 
instead  a  mere  right  of  pre-emption  at  a  fixed  price. 
It  is  not  limited  to  mines  of  iron,  tin,  copper,  and  lead, 
but  applies  to  oies  which  contain  these  metals:  bb 
Geo.  3,  c.  134.  The  Crown  has  refused  to  purchase 
the  ores,  and  has  no  right  to  a  royalty. 

Wilkinson  held  a  watching  brief  for  the  company. 

Napier  Higgins,  Q.C.,  in  reply. 

North,  J. — The  only  question  which  I  have  to 
decide  is  by  whom  the  costs  of  this  action  are  to  be 
borne,  as  the  defendant  has  disposed  of  his  mine  to  a 
company,  who  have  a  licence  from  the  Crown  and  pay 
a  royalty.  I  must,  however,  in  order  to  arrive  at  a 
contusion,  consider  the  points  in  dispute.  The 
existence  of  royal  mines  in  this  country  for  a  long 
period  is  undoubted,  and  the  fact  that  there  is  gold  in 
Merionethshire  has  long  been  known,  and  various 
adventurers  have  from  time  to  time  sought  gold,  but, 
apparently,  without  much  financial  success.  Amone 
such  worfcbigs  have  been  the  Gwynfynydd  Mine,  and 
the  defendant,  in  a  letter  in  April,  1888,  says  that  the 
mine  has  been  worked  for  a  long  period.  In  the  years 
1864-5  various  smcdl  sums  were  paid  by  the  then 
proprietors  for  royalties  to  the  Crown. 

In  October,  1887,  the  defendant  appears  to  have 
taken  a  lease  of  the  mine  fi*om  the  owner  of  the'  farm 
on  which  it  is  situate,  subject  to  the  rights  of  the 
Crown  and  to  a  rent;  and  he  thereupon  worked 
them,  and  provided  the  necessary  plant  at  considerable 
cost. 

The  Commissioners  of  her  Majesty's  Woods  and 
Forests  appear  to  have  written  to  him  claiming  the 
Crown  royalty  and  asking  for  accounts  in  January, 
1888,  and  a  considerable  correspondence  ensued, 
during  which  a  claim  to  a  royalty  of  one-thirtieth  was 
made,  and  a  request  for  information  as  to  whether  the 
defendant  was  prepared  to  apply  for  a  licence.  In 
March,  1888,  the  defendant  applied  for  a  licence  for 
a  year,  and  he  also  paid  some  royalty  that  was  due. 
In  April  the  commissioners  informed  the  defendant 
that  he  had  no  authority  to  remove  the  gold  or  silver 
from  the  mine,  and  that,  unless  he  gave  an  imdertaking 
not  to  remove  it,  steps  would  have  to  be  taken  to 
stop  him ;  and  after  further  correspondence  the  writ 
in  this  action  was  issued  on  the  26tii  of  April,  and  an 
injunction  granted  by  me  on  the  4th  of  May.  Two 
agreements  have  been  put  in  by  which  the  mine  was 
transferred  to  liie  company,  which  was  formed  in 
May,  1888,  and  also  the  prospectus.  Now  the 
defendant  is  responsible  for  the  prospectus,  and  it  is, 
therefore,  evidence  asainst  him.  I  come  to  the  con- 
clusion, on  the  whole  of  the  evidence,  that  this  is 
imdoubtedly  a  gold  mine.  There  is  no  record  of 
gold  having  been  foimd  absolutely  pure,  but  the  sug- 
gestion that  this  mine  is  worked  for  the  baser  metals 
is  a  fiction  not  borne  out  by  the  evidence.  Now,  as 
regards  the  law  with  respect  to  the  Crown's  rights  in 
mmes,  no  serious  difficulty  arises.  Originally,  it 
seems  that  the  right  to  aU  mines  was  vested  in  the 
Crown,  but  that  the  right  to  get  the  baser  metals 
was  conceded  to  the  subject  exoept  in  certain  portions 
of  the  kingdom.  But  the  right  to  all  gold  f  oimd  was 
originally  and  still  is  vested  in  the  Crown.  The 
defendant  conmiented  on  the  hardship  to  the  subject. 
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but  the  well-established  right  of  the  Crown  is  not 
contestable. 

In  the  great  case  of  mines,  The  Queen  v.  The  Earl 
of  Northumberland t  it  was  decided  that  all  mines  of 
gold  and  silver  belong  to  the  Crown,  and,  moreover, 
nine  out  of  the  twelve  judges  who  gave  their  opinions 
held  that  the  base  metal  mixed  wiui  the  gold,  as  well 
as  the  gold,  belonged  to  the  Crown.  It  was  accord- 
ingly held  that  copper  extracted  from  a  copper  mine 
belonged  to  the  Crown,  because  it  contamed  some 
gold.  Three  of  the  judges  thought  that  if  it  were 
proved  that  the  value  of  the  copper  exceeded  that  of 
the  gold,  it  might  not  have  been  a  royal  mine ;  but 
this  view  has  not  been  adopted,  and  on  the  facts  in 
this  case  is  not  material.  Subsequently,  questions 
arose  as  to  what  proportions  the  metals  should  bear 
to  each  other  to  make  it  a  royal  mine,  and  in  1640-1 
an  opinion  was  expressed  by  fifteen  eminent  counsel 
that,  although  the  gold  or  silver  contained  in  the 
base  metal  of  a  mine  in  the  lands  of  a  subject  be  of 
less  value  than  the  base  metal,  yet  if  the  gold  or 
silver  countervail  the  charge  of  refining  it,  or  be  of 
more  worth  than  the  base  metal  spent  in  refining  it, 
this  is  a  mine  royal,  and  as  well  the  base  metal  as 
the  gold  and  silver  in  it  belong  to  the  prerogative  of 
the  Crown  ^see  Bainbridge  on  Mines,  4th  ed.,  p. 
129),  and  this  view  seems  to  have  entensively  pre- 
vailed. As,  however,  it  seriously  impeded  mining 
enterprize,  two  statutes  were  passed  in  the  reign  of 
William  and  Mary  modifying  the  Crown's  rights. 

By  1  W.  &  M,  c.  30,  passed  in  the  year  1688,  after 
reciting  a  statute  of  d  Hen.  4  made  asainst  the 
multiplying  of  gold  and  silver,  and  TntAing  if  a 
felony,  the  Act  was  repealed,  and  provided  by  section 
3  that  all  gold  and  silver  should  be  taken  to  the  Mint 
and  bought  at  its  true  value  for  money.  This  section 
was  subsequently  repealed  in  1867.  The  defendant 
says  that  this  provision  is  inconsistent  with  the 
Crown's  claim  to  a  royalty.  But,  if  apart  from  this 
section  a  royalty  is  due,  this  section  does  not  relieve 
the  owner  from  paying  it.  The  4th  section  of  the 
Act  provides  **that  no  mine  of  copper, /tin,  iron,  or 
lead  shall  hereafter  be  adjudged,  reputed,  or  taken  to 
be  a  royal  mine,  although  gold  or  silver  may  be 
exiracted  out  of  the  same."  This  clearlv  does  not 
assist  the  defendant,  as  his  mine  is  neither  copper, 
tin,  iron,  or  lead. 

By  5  W.  &  M.  c.  6,  s.  3,  the  Crown  is  authorized  to 
■  purchase  the  ore  raised  from  royal  mines  at  a  certain 
fixed  price,  according  to  the  baser  metal  with  which 
it  is  mixed.  And  by  a  later  statute— 55  Geo.  3,  c. 
134 — ^the  price  of  |  pre-emption  is,  in  the  case  of  lead, 
altered.  The  defendant  bases  his  principal  argument 
on  the  second  section  of  the  later  Act,  and  contends 
that,  as  it  speaks  of  the  proprietor  of  any  mine 
wherein  any  ore  is  found  in  Tmich  there  is  copper, 
tin,  iron,  or  lead,  and  authorizes  him  to  work  such 
ore ;  he  claims  the  right  to  work  his  mine  imder  this 
statute.  I  do  not  think  this  is  the  true  construction. 
The  earlier  Act  deals  only  with  mines  of  copper,  tin, 
iron,  or  lead,  and  does  not  refer  to  gold  or  silver 
mines  or  other  metal.  And  from  the  preamble  of  the 
later  Act  we  see  that  the  owners  of  the  mines  referred 
to  were  the  persons  prejudiced  by  the  existing  state 
of  things,  and  which  the  Act  was  passed  to  remedy. 
It  is  also  noticeable  that  the  Act  is  expressly  stated 
to  be  for  the  better  explanation  of  the  former  statute. 
The  Act  only  applies  to  cases  where  gold  or  silver 
exists  in  the  mine  worked,  and  then  affords  protection 
to  the  workers.  And  trivial  quantities  of  uxq  named 
metals  found  in  such  mines  of  other  metals  would  not 
bring  their  proprietors  among  the  class  of  persons 
intended  to  be  benefited  by  the  Acts.  In  my  opinion 
both  Acts  of  William  and  Mary  are  intended  to  benefit 
the  owners  or  proprietors  of  copper,  tin,  iron,  or  lead 


mines,  and  no  other.  The  object  of  these  Acts  is  to' 
secure  to  the  subject  the  copper,  tin,  iron,  and  lead 
found  in  his  land,  or  the  full  values  thereof,  and  at 
the  same  time  to  secure  to  the  Crown  all  the  gold  and 
silver,  if  it  chooses  to  take  it,  paying  the  value  of  the 
copper,  tin,  iron,  or  lead  which  accompany  any  of  it 
The  defendant  seeks  to  use  these  Acts  for  &e  purpose 
of  appropriating  for  himself  and  his  company  without 
pavment  the  gold  and  silver  in  their  land  which 
belongs  to  the  Crown. 

The  whole  contest  in  this  case  has  arisen  from  the 
persistent  endeavour  of  the  defendant  to  prevent  the 
application  of  part  of  the  public  revenue  of  the 
country  to  its  legitimate  purposes,  and  direct  it  into 
the  pocket  of  himself  and  his  fellow-shareholders,  and 
he  says  it  is  against  public  policy  that  this  attempt 
should  be  opposed.  The  Attomey-Gteneral  has  in 
this  action  been  wholly  right  throughout,  and  I  hold 
that  the  defendant  must  pay  the  costs  of  this  action. 

Solicitors,  Solicitor  to  Woods  and  Forests  ;  Daridun 
&  Morris, 


Chan.  Div.    \ 
Kekewich,  J.  f 


July  19, 1890. 


ASHWOETH  r.   BOBEBTS.   (a.) 

In  a  patent  actiofi  tJie  plaintiff  delivered  inUrrogaiori» 
asking  step  by  step  wJiether  the  defendant  had  used^  aid 
to  what  extent^  the  process^  or  any  part  of  it,  described  in 
the  epedficatioti,  and  asking  also  the  names  of  some  of 
his  customers.  The  defendant  set  up  a  plea  of  ^*'wcr4L 
process"  objecting  to  answer  the.  interrogatories,  on  Hie 
ground  that  the  answer  would  disclose  his  secret. 

Held,  thai  the  defendant  could  not,  by  pleading  a 
secret  process,  claim  to  decline  to  refuse  discovery  oi  to 
how  far,  either  alone  or  in  coTtibiiiation  tinth  his  own 
process,  he  had  used  the  plaintiff^a, 

Semble,  also,  that  the  names  of  customers  mufi  be 
disclosed. 

Motion. 

This  was  a  motion  by  Qeorge  Ashworth  and  Elijah 
Ashworth  as  owners  and  patentees  of  a  patent  for 
^^  improvements  in  wire  cazds,  and  in  the  prnianitioa 
and  treatment  of  wire  therefor,  applicable  wholly  or 
in  part  in  the  treatment  of   wire  for  some   other 

Surposes.''  They  had  brought  an  action  against  the 
efendant,  Gkxlfrey  Boberts  &  Son,  a  licensee,  for  an 
account  of  all  card  clothing  manu&ctured.  sold, 
supplied,  or  used  by  him  under  the  Ucenoe,  and  pay- 
ment of  what  might  be  found  due. 

The  defendant  denied  user  of  the  plaintifBs*  inven- 
tion. The  plaintafb  thereupon  delivered  interroffatoiiea 
asking  whether  he  had  manufactured  or  sold  under 
their  ucence  articles  made  under  the  plaintiffs*  patent, 
and,  if  he  denied  such  sale,  asking  him  to  descnbe  tlie 
processes  and  apparatus  used  by  him,  and  how  they 
differed  from  the  plaintiffs'.  The  defendant  denied 
ever  haviog  manufactured  or  sold  artioles  which  had 
been  subjected  to  the  processes  claimed,  and  moreover 
alleged  that  he  had  himself  invented  and  used  a 
different  process,  which  was  a  secret,  and  that  it  wonld 
be  unjust  to  force  him  to  disclose  it  to  a  trade  com- 
petitor such  as  the  plaintiffs. 

On  the  22nd  of  May,  1890,  the  plainti£G9  delivered 
a  further  set  of  interrogatories,  gomg  through  thor 
specification  step  by  step,  and  ac£in^  ^1)  whether  ho 
used  each  particular  process ;  (2)  requiring  the  defend- 
ant to  state  whether,  if  he  had  ever  used  any  of  the 

(a.)  Beported  by  J,  W.  Greio,  Esq.,  Banister-at- 
Law, 
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laid  processes,  he  had  in  using  or  emplo3dng  the  same 
adopted  the  same  means  'with  the  same  object,  and  by 
^  nse  of  an  apparatus  made  or  arranged  as  described 
in  the  plaintins'  specification;  (3)  whether  at  any 
time  since  the  1st  of  October,  1886,  he  had  used  any 
of  the  processes  referred  to  in  the  first  interrogatory 
as  part  of  the  process  employed  by  him  as  stated  in 
the  former  ^mswer  to  interrogatories ;  (4)  whether  he 
had  not  sold  or  supplied  steel  wire,  and  tempered 
according  to  his  process  or  apparatus  to  a  particular 
customer,  and  asking  the  names  and  addresses  of  some 
of  them ;  (5)  asking  him  to  state  if  he  had  since  the 
Ist  of  October,  1886,  used  any  of  the  plaintifiis' 
processes  referred  to  in  interrogatory,  what  steps  or 
stages  or  additional  steps  he  took  in  hardening  wire 
according  to  his  own  process  ;  (6)  whether  he  had 
used  any  apparatus  constructed  as  described  in  the 
^ledfication ;  (7)  whether  the  apparatus  in  fact  used 
l^  him  did  not  contain  parts  of  the  apparatus  shown 
in  the  plain tiflfa*  specification. 

The  defendant  refused  to  answer  so  much  of  the 
ist,  2nd,  3rd,  5th,  6th,  and  7th  interrogatories  as  had 
not  been  alreeidy  answered  by  him,  on  the  f^imd  of  his 
using  a  secret  process,  and  further  declmed  to  give 
the  names  of  any  customers.  This  was  a  motion  by 
the  plaintiflfs  for  a  full  and  sufficient  answer  to  these 
interrogatories. 

MoulUm,  Q,C,,  and  Chadivyck  Hecdey^  for  the  plain- 
tifi. — Setting  up  a  secret  process  is  no  excuse  to 
answering  step  by  step  the  questions  as  to  user  of 
the  plainti£&'  mvention  as  described  in  his  specifica- 
tion: Renard  v.  Levinsteiuy  10  L.  T.  N.  S.  94,  12  W.  R. 
Gh.  Dig.  68,  and  BaducJte  Anilin  und  Soda  Fdbrik  v. 
Levinstein,  31  W.  R.  913,  24  Ch.  D.  156—169.  The 
other  information  asked  as  to  user  is  relevant  as  a 
point  at  issue. 

Goodeve,  for  the  defendant. — The  process  described 
in  the  plaintiffs*  specification  is  an  old  one,  the 
apparatus  only  ia  new.  The  defendant  says  he  has 
invented  ano&er  method  which  is  secret,  and  he 
ought  not  to  be  compelled  to  divulge  it,  and  before  he 
can  be  caUed  on  to  disclose  the  names  of  customers 
actual  infringement  must  be  proved.  He  has  given 
all  the  information  up  to  this  stage  which  can  pro- 
perly be  asked :    De  hi  Hue  v.  Dickinson,  3  K.  &  J. 

Kekewich,  J. — Bom  and  bred,  so  to  say,  in 
Chancery,  I  have  a  leaning  towards  the  rule  adopted 
by  the  Court  of  Chancei-j'  of  requiring  full  discover^'. 
But  I  have  at  the  same  time  a  gi*eat  fear  in  this  case 
lest  a  full  discovery  should  cause-  disadvantage  to  the 
defendant,  and  I  confess  to  being  unwilling  to  direct 
answer  after  answer  whei*e  I  can  avoid  so  doing. 

In  this  case  I  am  by  no  means  satisfied  that  the 
Ttlaintifiis  are  entitled  to  all  the  discovery  asked; 
out,  on  the  other  hand,  I  think  some  discovery 
ought  to  be  given,  and  none  has  been  given. 
The  present  case  seems  to  me  to  come  within 
the  old  class  of  cases  where  a  defendant,  in  answer 
to  interrogatories,  has  given  an  insufficient  answer, 
and  has  denied  the  bill  to  be  true,  *'  save  as  afore- 
said," or,  **excCT)t  as  appears  by  the  other  facts  of 
the  answer,"  and  it  has  been  held  that  the  addition  of 
the  words  **  save  as  aforesaid,"  or  *'  except  as  afore- 
Mid,"  does  not  make  the  traverse  sufficient :  Tipping 
y.  Clarke,  2  Hare,  388.  I  think  that  even  on  this 
RTOond  the  plaintiffs  would  succeed;  but  this,  no 
ioabt,  is  somewhat  technical.  The  question  raised  by 
this  case  is  not  one  of  infringement  by  a  tort  feasor, 
l>ut  of  account  of  a  licensee,  and  I  must  decide  on  that 
footing.  What  is  it  that  is  material  for  a  plaintiff  to 
know  to  enable  him  to  conduct  his  case  properly  at 
the  trial  ?    He  is  entitled  to  know  under  what  cir- 


cumstances and  to  what  extent  the  defendant  has 
used  his  process,  and  imless  he  has  enough  informa- 
tion to  show  whether  it  be  or  not  worth  while  to 
proceed  to  trial,  he  has  not  got  all  the  discovery 
which  the  rules  say  hfe  is  entitled  to.  It  may  be — -I 
have  no  wish  to  settle  the  interrogatories  or  answer 
— but  it  may  be  that  when  the  interrogatories  come 
to  be  answered  the  defendant  will  be  able  to  show 
some  groimd  for  refusing  to  give  the  full  discovery 
asked.  But  still  he  must  say  to  what  extent  he  has 
used  the  plaintiffs*  process.  The  plaintiffs,  in  the 
first  instance,  asked  whether  he  used  their  process  by 
reference  to  the  claiming  part  of  their  specification. 
That  user  being  denied,  and  the  plea  of  secret  pro- 
cess being  set  up,  the  plaintiffs  go  into  more  detail 
and  refer  to  the  text  of  their  specification. 

That  is  a  document  which  may  require  much  inter- 
pretation, and  in  respect  of  which  difficulties  of 
construction  may  arise.  Nevertheless,  the  plaintiffs 
are  entitled  to  deliver  these  interrogatories  so  long  as 
they  are  not  oppressive,  and  so  long  as  they  do  not 
conoipel  the  defendant  to  disclose  his  secret  process.  I 
agree  that  the  mere  plea  of  secret  process  does  not 
preclude  an  answer  to  interrogatories,  but  the  inter- 
rogatories must  not  be  used  so  as  to  put  unfair 
pressiure  on  the  party  interrogated.  Witn  reference 
to  the  discovery  of  customers'  names,  Mr.  Goodeve 
relies  on  De  la  Rue  v.  Dickinson,  a  leading  authority, 
which  was  decided  in  1857.  The  marginal  note  is  as 
follows: — "When  plaintiff's  right  to  relief  at  the 
hearing  is  dear,  assuming  the  title  stated  by  his  bill, 
defendant,  by  his  answer  denving  that  title,  is,  in  cer- 
tain cases,  protected  from  discovery  immaterial  Uy 
that  question,  and  which,  when  that  question  is 
decided,  would  be  given  under  the  decree."  That  is 
a  fair  epitome  of  the  decision;  but  does  not  apply 
immediately  and  fully  to  an  action  like  this — ^it  does 
not  follow  that  in  an  action  for  account  by  a  patentee 
against  his  licensee,  a  licensee  denying  user  is  entitled 
to  refuse  to  give  discovery  as  to  user  because  the 
question  of  user  is  material  whether  the  account  is  to 
be  given  at  all. 

An  order  must  be  made  in  the  terms  of  the  notice 
of  motion,  the  plaintiffs  to  have  the  costs  in  any 
event. 

Solicitors  for  the  plaintifEs,  Shatv,  Tremellen,  <fe 
Kirkman,  agents  for  A.  M,  Blan,  Manchester. 

Solicitors  for  the  defendant,  Elliott  it  Ash,  agents 
for  Rawnslei/  A  Peacock,  Bradford. 


Reg.  V,  Colonel  Byrde  and  Others  (Justices)  and 

The  Pontypool  Gas  Co.  (a.) 
Justices — Discretion — Decliu  ing  jurisdiction — Dismissal 

of  summons — Refusal  to  hear  application  for  second 

s  ummons — ^Manoamus. 

Upon  an  application  for  a  summons  for  penalties  for. 
which  a  company  were  liable  under  an  Act  of  Parliament 
at  a  certain  rate  per  week  for  every  tveek  during  which 
a  certain  reservoir  remained  uncompleted,  the  justices 
refused  to  hear  the  application,  on  the  ground  that  a 
summons  for  an  offence  of  the  same  kind  had  previously 
been  taken  out  by  the  present  prosecutor  and  dismissed^ 
as,  in  the  opinion  of  the  justices,  the  offence  was  not  a 
continuing  offence,  and  it  had  been  completed  more  tJian 
six  monJtlis  before  the  date  of  the  sumrnons,  and  the  daiitk 

(o.)  Reported  by  Sir  Sherston  Baker,  Barrister-at- 
Law. 
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was  therefore  barred  by  section  llo/ll<fcl2  Vict,  c.  43 
(Jervis^s  Act), 

Heldf  tJuU  the  Justices  were  wroiig  in  declining  to  hear 
the  application,  and  that  a  mandamus  ought  to  go 
directing  them  to  hear  the  application  and  determine 
whether^  upon  the  fads,  a  summons  ought  or  ought  not  to 
be  granted, 

Bule  for  a  mandamus  to  the  justices  of  Momnouth- 
shire,  directing  them  to  hear  and  determine  the 
matter  for  the  issuing  of  a  summons. 

The  Pontypool  Gas  and  "Water  Co.  had  obtained  in 
the  year  1873  an  Act  of  Parliament  called  the  Ponty- 
pool Gas  and  Water  Act,  1873,  and  by  section  47  of 
this  Act  the  company  were,  within  two  years  and  six 
months  after  the  passing  of  the  Act  (the  26th  of 
May,  1873),  to  complete,  to  the  satisfaction  of  the 
Board  of  Trade,  a  certain  reservoir,  and  if  the  com- 
pany should  fail  within  that  period  to  complete  the 
reservoir,  *'then  the  company  shall  be  liable  to  a 
penalty  of  £20  a  week  for  every  week  after  the 
expiration  of  the  period  so  limited  until  the  said 
reservoir  is  completed  as  aforesaid." 

In  the  year  1880  the  prosecutor  had  issued  a 
summons  for  penalties  under  this  section,  the  reser- 
voir being  still  uncompleted ;  but  on  the  hearing  of 
this  summons  the  justices  were  of  opinion  that  the 
offence  created  by  the  section  was  not  a  continuing 
offence,  and  that  the  right  to  the  penalties  began  to 
run  from  the  date  when  the  reservoir  ought  to  have 
been  constructed — that  is,  the  26th  of  November,  187o 
— and  that  as  more  than  six  months  had  elapsed  since 
that  date,  the  prosecutor's  right  to  sue  for  such 
penalties  was  barred  by  the  six  months'  limitation  in 
section  11  of  Jervis's  Act  (11  &  12  Vict.  c.  43).  They 
accordingly  dismissed  the  summons  on  that  groimd, 
'but  they  offered  to  state  a  case,  which  the  plaintiff 
declined,  and  no  appeal  was  brought  against  that 
decision  of  the  justices. 

The  prosecutor  subsequently,  in  the  year  1882, 
brought  an  action  to  recover  these  penalties  imder 
the  section,  but  this  action  was  dismissed,  and  judg- 
ment in  the  action  given  against  the  prosecutor,  on 
the  ground  that  he  had  misconceived  his  remedy  as — 
the  claim  being  one  for  penalties — an  action  was  not 
the  appropriate  remedy,  and  this  decision  against  the 
prosecutor  was  upheld  by  the  Court  of  Appeal  and 
the  House  of  Lords. 

The  prosecutor  then,  in  May,  1890,  the  reservoir 
being  at  that  date  imcompleted,  applied  to  the  jus- 
tices to  issue  another  summons,  but  they  refused,  to 
entertain  the  matter  at  all,  on  the  ground  that  they 
had  already,  on  the  former  occasion  in  1880,  disposed 
of  the  whole  matter,  and  that  they  had  no  jurisdic- 
tion in  the  case,  and  they  refused  to  hear  the 
application  for  a  summons,  and  refused  to  issue  a 
summons. 

The  section  of  the  Act  was  in  force  imtil  July, 
1890,  when  it  was  repealed  by  an  Act  of  Parliament, 
but  before  that  repeal  the  prosecutor  obtained  the 
present  rule  for  a  mandamus  dii'ecting  the  justices  to 
hear  and  determine  the  application  for  the  issuing  of 
ft  summons. 

Ramf  for  the  justices,  showed  cause. — The  whole 
matter  had  been  disposed  of  in  the  former  summons 
in  1880,  so  that  the  justices  had  no  jurisdiction  to 
entertain  the  matter  at  aU,  and  they  were,  therefore, 
right  in  refusing  to  hear  the  application  or  issue  a 
Bummons.  The  prosecutor  had  a  chance  of  appealing 
against  the  decision  of  the  justices  on  the  former 
occasion,  as  the  justices  offered  to  state  a  case,  but 
the  prosecutor  declined  to  proceed  with  the  appeal, 
und  ne  cannot  now  apply  for  a  fresh  summons.  The 
offence  here  was  not  a  continuing  offence,  and  the 
claim  for  these  penalties  was    barred    by    the    six 


months'  limitation  in  Jervis's  Act,  as  the  time  began 
to  run  from  the  26th  of  November,  1875,  when  tlie 
reservoir  ought  to  have  been  completed.  Moreover, 
this  reservoir  was  completed  to  the  satisfaction  of  the 
surveyor  to  the  Board  of  Trade. 

A,  T,  Lawrence,  for  the  company,  also  opposed  the 
rule. 

Ruegg,  in  support  of  the  rule. — ^Thc  justices  here 
refused  to  hear  tlie  application  on  one  gromid  and 
one  ground  only — ^namely,  that  they  had  already 
adju£cated  upon  the  matter.  The  section  in  Jervis's 
Act  only  apphes  when  the  private  Act  is  silent  as  to 
limitation.  Here  sections  145 — 151  of  the  Bailways 
Clauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  are  in- 
corporated with  the  private  Act,  and  by  section  151  of 
that  Act,  which  is  &e  only  section  that  appHes,  the 
words  are,  imless  the  complaint  shall  have  been  made 
**  within  six  months  next  after  the  commission  of  such 
offence."  These  words  mean  after  the  end  or  comple- 
tion of  the  offence ;  here  the  offence  was  a  continiiiiig 
offence,  and  the  six  months'  limitation  does  not  apply : 
Mayer  v.  Harding,  17  L.  T.  N.  S.  140,  16  W.  R  C.  L 
Dig.  90 ;  Reg,  v.  West  Riding  Justices,  6  B.  &  S.  803. 
On  the  authority  of  tJiese  cases  the  justices  woe 
dearly  wrong  in  holding  that  there  was  no  continimig 
offence,  and  that  the  umitation  appHed ;  they  were 
wrong  in  refusing  to  entertain  or  hear  the  applica- 
tion at  all,  and  this  rule  ought  to  be  made  absolute. 

Cur,  adv,  ruH. 

Nov.  20.— The  judgment  of  the  Court  was  read  by 

Williams,  J. — We  are  of  opinion  that  this  rule 
must  be  made  absolute.  The  ground  upon  which 
the  justices  refused  the  simunons  was  that  a  sum- 
mons for  an  offence  of  the  same  nature  had  been 
taken  out  by  the  present  prosecutor  in  1880,  and  dis- 
missed on  the  ground  that  the  offence  alleged  had 
been  completed  more  than  six  months  before  the  date 
of  the  summons,  and  that,  therefore,  they  had  no 
jurisdiction  to  go  into  the  matter  again.  It  appears 
from  the  affidavit  of  the  clerk  to  the  justices  that 
after  the  hearing  of  the  complaint  in  1880  the  ins- 
tices,  at  the  instance  of  the  prosecutor,  consented  to 
state  a  case  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court,  raising  the  question 
whether  the  non-completion  of  the  reservoir  by  tiie 
26th  of  November,  1875,  the  time  limited  by  the 
special  Act,  was  an  offence  which  was  complete  at 
that  date — namely,  a  date  more  than  six  months 
before  the  date  of  the  sununons,  or  whether  it  was  an 
offence  continuing  in  each  week  that  the  non-com- 

Sletion  continued.  It  further  appeared  by  his  affi- 
avit  that  the  prosecutor  failed  to  take  up  that  case, 
and  thus  acquiesced  in  the  validity  of  the  decision  of 
the  justices. 

The  question,  then,  we  have  now  to  decide  is 
whether  that  previous  decision  was  a  sufficient  ground 
for  the  refused  of  the  justices  to  issue  the  present 
smnmons.  Now,  generally  speaking,  if  on  applica- 
tion for  a  sununons  for  an  indictable  offence  they 
have  heard  and  determined  the  application,  and  on 
the  merits  have  declined  to  grant  it,  the  court  will 
not  grant  a  mandamus  to  compel  them  to  review  their 
decision. 

Secus,  if  they  have  refused  to  hear  the  application, 
or  if,  after  hearing,  have  refused  to  grant  it  from  a 
mistaken  view  of  their  duty,  amounting  to  a  declin- 
ing of  jurisdiction :  Reg,  v.  Fawcett,  19  L,  T.  N-  S. 
396,  17  W.  R.  C.  L.  Dig.  71.  The  justices,  however, 
must  have  declined  jurisdiction.  This  court  oaimot 
review  the  discretion  of  the  justices  if  the  justices  have 
really  and  bond  fide  exercised  that  discretion,  although 
the  judgment  of  the  justices  may  be  wrong  in  law  or  m 
fact  as  to  whetiier  a  legal  offence  has  been  made  out. 
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High  Coukt. 


Dix  (Appellant)  v,  Kent  and  Another  (Respondents). 


High  Coukt. 


This  seems  to  be  the  outcome  of  the  decisions,  and 
in  particular  of  Heg.  v.  Adamaon,  24  W.  R.  250,  1 
Q.  B.  D.  201,  and  Ex  parte  Leiois,  37  W.  R.  13,  21 
Q.  B.  D.  191.  Blackburn,  J.,  in  his  judgment  in  the 
former  case,  points  out  that  the  words  in  11  &  12  Vict. 
C.42,  8.  9,  **if  they  shall  think  fit,"  show  that  the 
justices  have  a  discretion,  and  that  the  mandamus  in 
that  case  was  g^ranted  expressly  upon  the  ground  that 
the  justices  had  not  exercised  a  discretion.  The  jus- 
tices may,  however,  it  would  seem,  in  the  exercise  of 
their  discretion,  refuse  to  issue  a  summons,  even 
though  there  is  evidence  before  them  of  an  alleged 
indictable  misdemeanour,  if  they  consider  that  the 
isroe  of  the  summons  would  be  vexatious  or  improper : 
see  lUy,  v.  Ingham^  14  Q.  B.  396— the  only  ques- 
tion for  the  court  upon  the  application  for  a 
imndamm  being,  have,  or  have  not,  the  justices  exer- 
cised tiieir  discretion  honestly  in  refusing  to  issue  the 
summons.  In  the  present  case,  however,  it  appears 
from  the  affidavit  of  the  clerk  to  the  justices  that  they 
had  not  exercised  any  discretion ;  they  have  simply 
declined  jurisdiction.  We  think,  further,  that  the 
justices  were  wrong  in  declining  jurisdiction,  and  we 
think,  therefore,  that  a  mandamus  must  go  directing 
them  to  consider  the  evidence  and  decide  whether  a 
summons  ought  or  ought  not  to  issue.  "We  do  not 
mean  by  this  decision  in  any  way  to  conclude  the 
question  as  to  whether  a  summons  ought  to  issue,  but 
merely  to  direct  the  iustices,  instead  of  declining 
jurisdiction,  to  hear  and  determine  whether,  upon  the 
circumstances  disclosed  to  them,  a  summons  ought 
now  to  issue.  In  the  case  of  The  Queen  v.  Mayor  of 
Wisbtach,  7  Times  Rep.,  p.  21,  the  court  refused  a 
liiandamus  to  direct  justices  to  issue  a  summons,  the 
justices  in  their  discretion  having  refused  a  summons, 
on  the  ground,  however,  that  one  summons  had 
alreadyr  been  issued  and  disposed  of. 

Unoer  these  dreumstanoes  the  rule,  as  I  have  said, 
will  be  made  absolute,  but  without  costs. 

Rvk  absolute. 

Solicitor  for  the  applicant,  R,  BiaJe, 

Solicitors  for  the  company.  Few  <fe  Co, 

Solicitors  for  the  justices,  Harrison  t&  Powell,  for 
Edwards  ifc  Le  Brasaeur,  Pontypool. 


Q.  B.  Div.  (Grantham,  Wil-  I 
-J.)/ 


Nov.  7. 


liams,  and  Lawrance,  JJ, 

Ddc  {Appellant)   r.    Kent   and   Another   {Be- 
spondents),  (a.) 

Election  law — Parliament — Begistraiion  of  voters — Dis- 
qualiftfing  alms — Alms-person — Beform  Act.  1832  (2 
<t3Tri7/.  4,  c.  45),  «.  36. 

On  an  objection  made  to  a  rater  that  he  had  received 
*H9qualiftfin(/  alms  during  the  qualifying  period,  it  was 
yrwed  that  the  voter  was,  during  the  whole  of  the  period, 
fin  alms-person  of  a  certain  hospital ;  that,  as  such  alms- 
JifTBcn,  he  received  a  weekly  alhmance  of  ten  shillings 
ond  washing,  and  occupied  a  plot  of  ground  assigned  to 
Urn  hy  the  trustees  of  the  chority ;  that  the  alms-persons 
"'ere  elected  from  poor  persons  of  good  character;  that 
ihey  could  not  be  absent  from  the  almshouse  without  the 
foment  of  the  trustees  ;  and  that  they  were  liable  to  be 
fenmed  at   the   discretion   of  the   trustefs   for    certain 

Seld,  that  such  alms-persons  had  received  disqualify- 

(i.)  Beported  by  Sir  Siierston  Baker,  Barrister-at- 
Law. 


ijig  alms  within  the  meaning  of  section  36  of  the  Beform 
Act,  1832,  and  were  not  entitled  to  be  registered  as  voters. 

Appeal  from  the  revising  barrister  of  the  city  of 
Gloucester, 
^^v^^e  appellant  was  entered  on  the  list  of  freemen 
entitled  to  vote  in  the  election  of  a  member  to  serve 
in  Parliament.  His  place  of  abode  was  stated  to  be 
St.  Bartholomew's  Hospital.  Notice  of  objection  was 
served  by  the  respondent  upon  the  appelmnt,  on  the 
ground  ^'that  he  had  received  disqualifying  alms 
during  the  twelve  months  ending  July  15  last." 

The  appellant  was  thirteen  years  ago  elected,  and 
has  since  continued,  and  stUl  is,  an  alms-person  of  St. 
Bartholomew's  Hospital,  in  the  city  of  Glocester,  and 
as  an  alms-person  he  has,  during  the  whole  of  tJiat 
time,  occupied  gratuitously  and  resided  in  a  room  in 
the  hospital  assigned  to  him  by  the  trustees,  and  has 
received  a  weekly  allowance  of  10s.  in  addition  to 
washing  and  half  a  ton  of  coals  every  Christmas  He 
had  also  a  separate  plot  of  garden-ground  behind  the 
hospital  assigned  to  him  by  the  trustees. 

By  the  scheme  approved  by  the  Charity  Commis- 
sioners for  the  management  of  the  hospital  the  alms- 
persons  are  to  be  elected  from  poor  deserving  men  and 
women  of  good  character  who  have  not,  during  the 
period  of  three  years  next  preceding  their  appoint- 
ment, been  in  receipt  of  parochial  relief.  No  alms- 
person  was  to  be  absent  from  the  almshouse,  which 
was  the  hospital,  for  a  period  exceeding  twenty-four 
hours  without  consent  in  writing  of  the  trustees,  and 
any  alms-person  can  be  removed  from  the  hospital  by 
the  trustees  for*  certain  specified  causes. 

No  evidence  was  given  that  the  appellant  had  any 
other  means  of  subsistence  than  the  aUowanoe  from 
the  hospital,  and  it  was  taken  that  he  had  no  other 
means  of  subsistence. 

The  revising  barrister  thought  the  case  governed  by 
the  cases  of  Baker  v.  Tovm  Clerk  of  Monmouth,  34 
W.  R.  64,  and  Edwards  v.  Lloyd,  20  Q.  B.  D.  302,  36 
W.  R.  Big.  75,  and  was  distinguishable  from  Smith  v. 
Hall,  12  W.  R.  172,  15  C.  B.  N.  S.  486,  on  which  the 
appellant  relied,  and  he  decided  t^t  the  appellant,  as 
an  alms-person  of  St.  Bartholomew's  Hospital,  had 
been,  and  was,  receiving  alms  such  as  to  disqualify 
him  from  being  registered  as  a  voter. 

Ash  ton  Cross,  for  the  appellant,  dted  the  cases 
already  mentioned  and  the  case  of  Harrison  v.  Carter, 
25  W.  R.  182,  2  C.  P.  D.  26,  and  contended  that  in 
cases  of  exclusion  from  the  franchise  there  was  the 
disqualification  that  the  persons  were  not  able  to 
maintain  themselves  by  their  own  exertions,  which 
was  not  shown  to  be  so  in  the  present  case,  and  he 
contended  that  the  case  came  within  the  principle  of 
Smith  V.  Hall.  ' 

F,  Stroud,  for  the  respondents. 

Grantham,  J. — In  this  case  we  are  constrained  to 
agree  with  the  decision  of  the  revising  barrister.  I 
connot  get  over  the  cireumstance  that  these  alms- 
persons  depended  on  the  goodwill  of  the  trustees  for 
their  position  in  the  hospital.  We  have  to  consider 
whether  the  present  case  falls  within  the  principle 
of  Bdivards  v.  Lloyd,  Baker  v.  Town  Clerk  of  Mon- 
mouth, and  Harrison  v.  Carter,  which  were  cases  of 
exclusion  from  the  franchise.  "We  think  that  it  does 
fall  within  the  principle  of  those  cases.  In  the 
scheme  of  the  (Parity  Commissioners  one  element 
taken  into  account  was  that  persons  qualified  for  elec- 
tion should  not  be  able  to  maintain  themselves  by 
their  o^ti  exertions ;  and  not  only  so,  but  there  are 
provisions  of  the  scheme  which  seem  to  leave  the 
alms-persons  dependent  on  the  will  and  discretion  of 
the  trustees. 

Under  those  circumstances  we  ^l^itik  we  are  bound 
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to  uphold  the  decision  of  the  revising  barrister,  and 
exclude  these  persons  from  the  franchise. 

Williams  and  Lawrance,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  (\  T,  C<mrtney  Leicis,  for 
W,  L.  Smith,  Gloucester. 

Solicitor  for  the    respondents,    IVi/att   Diyhijy    for 
Byland  &  Waghorne,  Cheltenham. 


Q.  B.  Div.  (Dayand)  ^^^  ^ 

Lawrance,  JJ.)       \ 

Showers  and  Others  i\  Assessment  Committee 
OF  THE  Chelmsford  Poor  Law  Union,  (a.) 

Foot  rate  —  Rateahility  —  Residences  of  police — Police 
station. 

Buildings  and  premises  surrounded  hy  one  wall  con- 
sisted of  residence  occupied  hy  officers  of  the  couTity 
police  and  of  stores,  stahling,  and  a  parade  ground  used 
for  police  purposes.  The  toJiole  was  vested  {under  the 
provisions  of  the  Local  Government  Act,  1888)  tu  a  joint 
committee  of  county  Justices  and  county  councillors. 

Held,  that  the  premises  were  not  a  police  station,  and 
were  liable  to  he  rated  for  the  relief  of  the  poor, 

gpedal  case  stated  for  the  opinion  of  the  court. 

llie  material  facts  stated  in  the  •  case 'were  as 
follows : — 

The  appellants  were  Edward  McLean  Showers, 
chief  constable  of  the  county  of  Essex,  the  deputy 
chief  constable,  a  superintendent,  and  a  sergeant  of 

Solioe,  all  of  whom  resided  in  building  called  Spring- 
eld  Court,  in  the  parish  of  Sprin^eld,  and  Union 
of  Chelmsford,  in  the  county  of  Essex. 

On  the  18th  of  October,  1889,  a  poor  rate  for  the 
said  imion  was  made  by  the  overseers  of  the  poor  of 
the  parish  of  Springfield,  in  which  tiie  appellants  were 
severally  rated  in  respect  of  property,  described  as 
"House"  or  "House  and  Garden,"  "  Springfidd 
Court." 

The  appellants  objected  to  these  rates  on  the  groimd 
that  the  premises  were  not  rateable,  as  they  con- 
sidered the  buildings  occupied  as  aforesaid  were  part 
of  the  county  police  station,  and  occupied  solely  for 
the  purposes  of  the  Crown.  The  appellants  thereupon 
appealed  against  the  rates  to  t^e  assessment  com- 
mittee. The  assessment  committee,  however,  failed 
to  give  relief  on  appeal  and  confirmed  the  assess- 
ment. 

The  constabulary  force  for  the  county  of  Essex 
was  appointed  under  the  Act  2  &  3  Vict.  c.  93, 
and  the  county  was  divided  into  police  districts,  and 
station  houses  and  strong  rooms  were  provided  imder 
the  Act  3  &  4  Vict.  c.  88.  The  parish  of  Springfield 
is  situated  within  one  of  these  police  districts,  and  the 
property  called  Springfield  Court  is  about  a  mile  from 
the  county  town  and  borough  of  Chelmsford,  being 
in  fact  the  headquarters  of  the  Essex  constabidary. 
There  are  not  now  any  police  cells  used  for  the 
reception  and  detention  of  prisoners  at  Springfield 
Court,  but  the  county  police  make  use  of  a  portion  of 
the  ground  floor  of  the  Shire  HaU  in  Chelmsford, 
whidb  is  county  property,  as  a  police  oflice.  This, 
however,  is  not  provided  with  sleeping  accommoda- 
tion, bein^  nothing  more  than  a  space  partitioned  off, 
and  supphed  with  desks  and  office-fittings.  The  cells 
for  the  detention  of  prisoners  whilst  in  the  custody  of 
the  police  are  also  in  the  Shii*e  Hall.     The  office  and 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 
ristcr-at-Law. 


cells  are  used  both  by  day  and  night.  There  are  no 
other  premises  in  the  Chelmsford  Union  used  for 
police  purposes  than  those  before  m^itioned. 

The  whole  of  the  premises  called  Springfield  Comt 
belonged  formerly  to  the  justices  of  tne  peace  for  the 
county  of  Essex,  but  are  now,  under  the  provisions  of 
the  Local  Gk)vemment  Act,  1888  (51  &  52  Vict,  c  41), 
vested  in  a  joint  committee  consisting  of  an  equal 
number  of  coimty  justices  and  county  councillors. 
The  whole  of  the  premises  are  used  exclusively  for  the 
prnposes  of  the  police,  and  consist  of  the  cmef  con- 
stable's and  deputy  chief  constable's  houses  and 
gardens,  a  superintendent's  and  a  sergeant's  quarters, 
and  also  of  clerks'  offices,  store  rooms  for  police 
clothing,  &c.,  parade  ground,  stables,  coach-house, 
and  other  outbuildings.  The  chief  constable,  deputy 
chief  constable,  and  two  other  officers,  and  the  mvcs 
and  children  of  those  who  are  married  live  and  sleep 
at  Springfield  Court  aforesaid. 

The  premises  occupy  three  sides  of  a  square,  and 
open  into  one  centre  court  and  have  gardens  adjoin- 
ing ;  the  whole  building  is  under  one  roof,  the  front 
doors  from  all  the  separate  quarters  opening  into  the 
court.  The  whole  of  the  premises  and  grounds  are 
enclosed  by  a  large  brick  wall,  so  that  they  can  only 
be  entered  by  the  main  gate  or  through  the  back  way 
to  the  stable-yard. 

All  the  premises  are  used  solely  by  the  police  force 
for  the  purposes  of  the  coimty  constabulary,  the  chief 
constable  being  boimd  to  reside  there  as  a  condition 
of  his  appointment.  Only  the  portions  of  the  pre- 
mises in  which  the  chief  constable  and  the  other 
three  officers  before-mentioned  reside  are  rated. 

Each  officer  pays  a  rack  rent  for  the  premises 
occupied  by  him,  such  rent  being  deducted  itom  hv 
pay,  such  deduction  being  applied  in  aid  of  the  poliet 
rate. 

Channell,  Q.C,  and  WooUeti,  for  the  appellants.— 
These  buildings  are  occupied  wholly  by  the  police,  and 
are  in  fact  a  police  station,  smd,  therefore,  exempt 
from  rating.  This  case  comes  within  the  piincipic 
laid  down  by  Lord  Coleridge,  C.J.,  in  Martin  v.  Wegt 
Derhy  Union,  31  W.  R.  489,  11  Q.  B.  I).  145;  Coamber 
V.  The  Justices  of  Berks,  32  W.  R.  525,  9  App.  Cas. 
61,  is  also  in  our  favour.  The  whole  premises  belong 
to  the  county  for  public  purposes,  and  liie  court  wiU 
not  inquire  into  the  nature  of  the  occupation  of 
particular  sets  of  rooms  by  the  persons  employed  by 
the  county  for  those  public  purposes.  The  fact  that 
they  pay  a  rent  makes  no  difference :  Justices  of 
Lancashire  v.  Stretfard,  E.  B.  &  E.  225,  7  W.  E.  C. 
L.  Dig.  80.  [Lawkance,  J.,  referred  to  Gamhier  v. 
Overseers  of  Lydford,  2  W.  R.  226,  3  E.  &  B.  346.]  A 
place  need  not  contain  odls  to  be  a  police  station ;  a 

Solice  station  is  a  place  where  police  are,  ready  for 
uty. 

W.  J,  Gruhhe  and  Duffield,  for  the  respondentSt 
were  not  called  upon  to  argue. 

Day,  J. — This  is  a  question  of  not  precisely  the 
same,  but  of  similar,  character  to  that  which  we  have 
already  decided  to-day  {Durham  County  Council  v. 
Chestcr-lc'Street  Poor  Law  Union,  63  L.  T.  N.  8.  461). 
In  giving  the  decision  which  I  am  about  to  pronounce  it 
must  not  be  supposed  that  I  in  any  way  dissent  from 
the  principles  laid  down  in  the  cases  which  have  been 
cited  in  argument.  Referring  to  the  judgment  of 
Lord  Coleridge,  C.J.,  in  Martin  v.  The  Assessmrai 
Committee  of  West  Derhy,  I  may  say  that  I  do  not 
doubt  that  where  portions  of  a  bmlding  which  in 
itself  is  not  rateable  arc  occupied  for  the  bsnefit  of  the 
persons  occupying  them,  those  portions  are  not  rate- 
able. But  is  that  the  present  case  Y  Hero  we  have  a 
building  occupied  by  persons  who  are  members  of  tho 
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polioe  force  of  the  county ;  and  it  is  no  doubt  desirable 
that  the  x>olice  should  Hve  near  to  their  sphere  of  duty, 
and  that  good  accommodation  should  be  provided  for 
them. 

^ringfield  Court  consistf>  of  residences  of  the 
poboe,  me  rateability  of  which  is  the  very  question 
at  issue ;  it  is  not  a  building  which  is  notoriously  non- 
rateable.  Portions,  no  doubt,  may  be  non-ratable — 
for  instance,  the  police  stables,  the  parade  ground,  or 
the  stores  for  police  clothing.  But  those  places  do  not 
constztnte  a  whole ;  they  are  a  part  only,  and  perhaps 
a  small  part,  of  the  building,  Springfield  Court,  the 
rateability  of  which  is  in  question.  Therefore,  that 
passage  in  the  judgment  of  the  Lord  Chief  Jiistice, 
strongly  as  it  commends  itself  to  our  respect  and  to 
our  common  sense,  has  no  application  here.  These 
are  residences  for  the  police  and  their  families  for 
which  they  pay  rent.  I  do  not  think  that  the  fact 
that  one  wall  surrounds  their  houses  and  the  places 
where  the  horses  and  clothes  of  the  police  are  kept 
makes  any  differoice  as  to  their  rateability;  and  if 
they  were  outside  the  wall  there  is  no  doubt  that  they 
would  be  rateable. 

I  do  not  see  that  these  buildings  come  under  the 
exemption  which  police  stations  enjoy.  A  police 
station  means  a  place  where  police  are  stationed  for 
the  purposes  of  their  duty  and  nothing  else ;  not  the 
place  wnere  they  live  for  their  own  convenience.  In 
my  opinion,  these  buildings  ought  to  be  rated,  and  the 
appeal  fails. 

Lawraxce,  J. — I  am  of  the  same  opinion,  and  I 
think  that  this  case  falls  within  the  principle  of 
tiie  decision  in  Gambier  v.  Overseers  of  Lydford, 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Patterson,  Snow, 
Bhxamy  &  Kinder,  for  H,  &  H.  W.  Gibson,  Ongar. 

Solicitors  for  the  respondents,  Duffield  &  BriUy. 


Ppob.  Div.  ^  Adm. Div.  1  t««^  in   i eon 

Probate.  /  '^^^  ^^»  ^^^^• 

In  the  Goods  of  Slixn.  (a.) 

Probate — Deed  poll — Execution  as  a  will  —  Extrinsic 
evidence — A  dministration. 

The  deceased,  prior  to  Tier  death,  eocecuted  a  deed  poll, 
irhieh  was  duly  vntnessed  by  two  witnesses,  who  signed 
as  taitnessea  in  the  presence  of  each  other.  The  person 
who  drew  up  the  document  regarded  it  as  a  will,  and 
added  the  wordB,  ''And  in  presence  of  each  other,"  The 
sole  beneficiary  teas  present,  and  under  the  deed  under- 
stood thai  she  was  to  receive  nothing  until  after  the  death 
of  the  deceased^  and  after  the  execution  of  the  document 
she  promised  to  give,  at  the  request  of  the  deceased,  £10 
to  K  C.  after  her  death,  as  she  had  omitted  to  mention  it 
in  the  paper. 

Held,  that  the  beneficiary  vkis  entitled  to  administra- 
tion, with  the  paper  annexed,  as  the  last  will  and 
testament  of  the  deceased.  As  the  document  was 
amhiguous,  extrinsic  evidence  was  admissible  to  show 
it^hdher  the  deceased  intended  it  to  operate  as  a  testament- 
ary document. 

Motion  by  Elizabeth  Walker  for  grant  to  her  of 
atonistration  to  the  estate  of  Rhoda  Slinn,  deceased, 
with  the  following  paper  annexed  as  the  last  will  and 
testament  of  the  deceased : — 

** To allpeople  to  whom  these  presents  shall  come, 
I.  Rhoda  Slinn,  do  send  greeting.     Know  ye  that  the 

(«.)  Reported  by  J.  Gerard  LAUfO,  Esq.,  Barrister- 
at-Law. 


said  Bhoda  Slinn,  of  No.  3  house,  3  court.  West  John- 
street,  in  the  parish  of  Sheffield,  in  the  West  Hiding  of 
the  c-ounty  of  York,  widow,  for  and  in  consideration 
of  the  love,  goodwill,  and  affection  which  I  have  and 
do  bear  towards  my  loving  friend  Elizabeth  Walker, 
wife  of  Joseph  Walker,  of  No.  5,  Garden-street,  of 
the  same  parish  and  county,  file  cutter,  have  given 
and  granted,  and  by  these  presents  do  freely  give  and 
grant,  unto  the  said  Elizabeth  Walker,  her  heirs,  exe- 
tors,  or  administrators,  the  moneys  invested  in  my 
name  in  the  Sheffield  Savings  Bank,  Norfolk-street, 
in  the  parish  of  Sheffield  aforesaid,  to  have  and  to 
hold  as  her  and  their  own,  without  any  manner  of 
condition.  In  witness  whereof  I  have  hereunto  put 
my  hand  and  seal,  this  12th  day  of  October,  1889. 

her 
**  Bhoda  x  Slinn. 
mark. 

*' Signed,  sealed,  and  delivered  in  the  presence  of 
us,  and  in  the  presence  of  each  other, 

**  George  Stuart, 
**  George  Mackley.** 

It  appeared  that  Bhoda  Slinn  died  on  November 
3,  1889,  and  that  about  three  weeks  before  her 
death  she  divided  her  furniture  between  the  ap- 
plicant, Mrs.  Walker,  who  was  her  niece,  and 
Mrs.  Walker's  son,  and  that  she  went  to  live  with 
Mr.  and  Mrs.  Walker,  who  nursed  her  and  took 
care  of  her  until  her  death.  A  few  days  before 
the  date  of  the  will  Mrs.  Walker  called  to  sec 
the  deceased,  who  had  on  several  previous  occa- 
sions expressed  a  wish  that  she  should  have  the 
money  in  the  Sheffield  Savings  Bank.  The  deceased 
said  she  felt  very  ill,  and  would  like  to  have  a  settle- 
ment of  her  a££drs,  as  she  did  not  think  she  would 
live  long;  she  said  that  Mrs.  Walker,  or  her  hus- 
band, had  better  see  to  it.  In  reply  to  an  inquiry 
whether  she  wanted  to  make  a  will,  the  deceased  said 
she  wanted  to  give  Mrs.  Walker  the  money  in  the 
savings  bank  in  the  cheapest  way,  and  upon  beine 
informed  that  a  will  would  cost  one  guinea  she  said 
that  someone  had  told  her  that  a  deed  of  gift  was  the 
same  as  a  will,  and  would  not  cost  so  much.  A 
neighbour  borrowed  a  book,  and  prepared  a  docu- 
ment with  which  the  deceased  expressed  her  entire 
approval,  and  she  then  put  her  mark  to  it  in  the 
presence  of  the  witnesses,  who,  in  her  presence  and  in 
that  of  each  other,  then  put  their  names  to  it.  Mrs. 
Walker  understood  that  no  benefit  was  to  accrue  to 
her  until  after  the  death  of  Bhoda  Slinn.  After  the 
document  had  been  executed,  the  deceased  said, 
'*  There  is  Edwin  Carrington;  I  should  like  him  to 
have  something."  Mrs.  Walker  asked  whether  she 
had  fixed  the  amoimt.  The  deceased  said  she  had 
not  mentioned  it  in  the  paper,  but  she  would  leave  it 
to  Mrs.  Walker  and  the  two  witnesses  to  see  that  he 
got  £10  after  her  death.  Mrs.  Walker  promised  that 
tiie  payment  ^ould  be  made.  The  deceased  sealed  up 
the  document  in  an  envelope,  and  gave  it  to  Mrs. 
Walker  to  put  in  a  certain  tin  box. 

G^rge  MacUey,  who  drew  the  document  from  a 
form  in  a  book  which  he  borrowed  for  the  purpose, 
added  the  words,  "and  in  presence  of  each  other,*' 
as  he  said  he  looked  upon  the  document  more  in  the 
light  of  a  will,  and  he  thought  those  words  were 
usually  inserted  in  wills. 

Notice  of  the  present  application  had  been  given  to 
the  Queen's  Proctor,  and  advertisements  were  inserted 
in  the  newspapers  calling  upon  any  next  of  kin  of 
the  deceased  to  come  in  and  accept  or  refuse  adminis- 
tration. No  next  of  kin  appeared,  and  the  Queen's 
Proctor  intimated  tiiat  he  did  not  intend  to  take  any 
steps  in  the  matter.  The  deceased's  property  con- 
sisted of  £200  in  the  savings  bank  and  her  wearing 
apparel. 
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Middleton,  in  support  of  the  application,  referred  to 
dock  V.  Cooke,  13  W.  R.  89,  L.  R.  1  P.  &  D.  241  ; 
Robertson  v.  Smith  &  Lawrance,  L.  R.  2  P.  &  D.  43, 
18  W.  R.  Dig.  15 ;  In  the  Goods  of  Coles,  20  W.  R. 
214,  L.  R.  2  P.  &  D.  362. 

Hannen,  p.,  was  of  opinion  that  the  paper  should 
be  admitted  to  probate.  It  was  clear  that  extrinsic 
evidence  was  admissible  for  the  purpose  of  showing  the 
intention  with  which  an  ambiguous  paper  had  been 
executed.  Besides  the  improbability  tnat  a  person 
would  denude  herself  of  all  her  proi)erty  during  her 
life,  there  was  in  this  case,  as  in  some  of  the  cases 
referred  to,  evidence  of  expressions  wholly  inconsis- 
tent with  the  idea  of  an  out-and-out  gift.  The 
expression  used  by  the  deceased  in  Robertsan  v.  Smith 
cfe  Lawrance  was  very  similar  to  that  used  in  the 

S resent  case  in  reference  to  Edwin  Carrinfi^n.  This 
ocument  was,  therefore,  testamentary,  and  he  granted 
administration  to  the  applicant  with  the  document 
annexed. 

Motion  granted. 

Solicitors,  Geare,  Son,  <fc  Pease, 


Prob.  Div.  &  Adm.  Div.  )  vr      a 

Admiralty.  \  ^^^  ^• 

"The  Avon"  and  **TnE  Thomas  Jolliffe.*'  («.) 

Damage — Form  of  decree  where  tug  and  tow  both  to 
blame  for  collision — No  contribution  amongst  tort 
feasors. 

Where,  in  an  action  of  damage  against  two  vessels  and 
their  owners,  defendants  intervening,  the  court  absolves 
the  plaintijps  vessel  from  blame,  and  finds  both  the 
vessds  proceeded  against  to  blame  for  the  collision,  the 
proper  practice  is  for  the  court,  except  in  the  case  where 
one  or  both  of  tlie  vessels  are  exonerated  from  liability  on 
the  ground  of  compulsory  pilotage  or  other  defeiice  of  the 
like  nature,  to  pronounce  a  decree  in  the  action  condemn- 
ing the  moners  of  eacJi  vessel  and  their  bail  in  the  damage 
proceeded  for  and  in  costs,  and  under  this  decree  the 
plaintiffs  are  entitled  to  recover  the  whole  of  their 
damages  and  costs  from  tlie  oioners  of  either  vessel  or 
their  bail,  laithout  regard  to  any  question  of  contribution 
between  the  defendants. 

This  was  an  action  of  damage  instituted  on  behalf 
of  the  owners  of  the  steamship  Alaska  against  the 
sailing  ship  Avon  and  the  steam  tug  Thomas  Jolliffe  to 
recover  for  the  damages  sustained  by  The  Alaska  in  a 
collision  with  The  Thomas  Jolliffe  on  the  25th  of 
December,  1888,  when  The  Avon,  in  tow  of  The 
Thomas  Jolliffe,  was  proceeding  to  enter  the  Penarth 
Dock  at  the  same  tune  as  The  Alaska, 

Appearances  in  the  action  were  entered  on  behalf  of 
the  owners  of  The  Avo7i  and  of  the  owners  of  The 
Thomas  Jolliffe,  and  both  these  vessels  were  released 
'  on  bail  being  put  in. 

The  action  was  heard  on  the  6th  of  November,  1889, 
when  the  court  came  to  the  conclusion  that  no  blame 
for  the  collision  attached  to  The  Alaska,  but  that  the 
collision  was  solely  caused  by  the  negligence  of  The 
vl?'o»andof  The  Thomas  Jolliffe,  and  thereupon  the 
following  minute  of  the  decree  was  enterea  in  the 
registry: — "The  judge  .  .  .  having  heard  counsel 
on  all  sides,  pronounced  the  collision  in  ques- 
tion in  this  action  to  have  been  occasioned  by  the 
fault  or  default  of  the  master  and  crew  of  the  ship 
A  von  and  the  fault  or  default  of  the  master  and  crew 
of  the  steam  tug  Thomtte  Jolliffe,  and  for  the  plaintifiTs 

(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister-at- 
Law. 


claim  for  damages  in  consequence  thereof,  and  he  con- 
demned the  owners  of  the  ship  Avon  and  their  bsil 
and  the  owners  of  the  steam  tvag. Thomas  JMfft  and 
their  bail  in  the  said  damages  and  costs,  and  referred 
the  said  damages  to  the  registrar,  assisted  by  mer- 
chants, to  assess  the  amount  thereof." 

On  the  Ist  of  November  in  this  year  the  solicitors, 
for  the  defendants  of  the  owners  of  The  Thomoi 
Jolliffe  gave  notice  of  motion  that  the  judge  in  conrt 
would  be  moved  on  behalf  of  their  clients  to  order 
*  *  that  the  registrar  be  directed  to  amend  the  farm  of 
the  above-mentioned  decree  dated  the  6th  of  Novem- 
ber, 1889,  entered  in  this  case  by  providing  by  the 
said  decree  that  the  owners  of  the  ship  Avon  and  of 
the  steam  tug  Thomas  Jolliffe  and  their  respective  bafl 
be  condemned  severally  each  for  one-half  of  the  entire 
damage,  and  that  any  balance  of  such  half  wbidi  die 
plainti£b  sluill  not  be  able  to  enforce  against  either 
vessel  shall  be  paid  by  the  other  vessel  or  her  baQ,  or 
that  such  other  amendment  be  made  as  in  the  drcmn- 
stances  is  just.*' 

Nov.  4,— Kennedy,  Q,C,,  and  Fyke,  on  behalf  of  , 
the  owners  of  The  Thomas  Jolliffe,  moved  the  judge  m  \ 
com*t  in  the  terms  of  the  above  notice  of  motion.— 
The  plaintifiBs  admit  that  the  decree  in  the  action  is 
entered  in  the  form  usually  adopted  in  similar  case» 
without  objection,  but  they  contend  that  the  praitioe 
of  the  court  on  the  point  has  been  erroneous,  and 
that  the  principles  laid  down  in  Tfie  Milan,  LusL  6(&. 
ought  to  DC  applied  in  ascertaining  the  liability  of  the 
defendants  to  me  plaintiffs,  and  the  decree  be  altered 
as  set  forth  in  the  notice  of  motion,  which  does  no 
more  than  formulate  what  is  now,  and  has  been  for 
some  time,  the  rule  of  the  Supreme  Comt  of  the 
United  States  in  cases  like  the  present. 

They  referred  to  The  Bemina,  35  W.  R.  814,  II 
P.  D.  58,  nomine  MilU  v.  Armstrong,  36  W.K.870, 
13  App.  Cas.  1 ;  Chartered  Merca^vtile  Bank  of  India 
V.  The  Netherlands  India  Steam  Navigation  Co.. 
31  W.  R.  445,  10  Q.  B.  D.  522,  545 ;  The  Black  Boc* 
of  the  Admiralty,  edited  by  Sir  Travers  Twias  (Boll* 
Series),  vol.  1,  p.  109,  and  the  following  Amenm 
cases :— The  Sterling  and  The  Equator,  16  Otto,  647; 
The  Virginia  Ehrman  and  The  Agnese,  7  Otto,  309;  The 
City  of  HaHford  and  The  Unit,  7  Ott»,  323;  Tk 
Civiltd  awl  The  Restless,  13  Otto,  699. 

BucknilU  Q'C,  and  Mansfield,  for  the  owners  of  Tk 
Avon,  were  not  called  on  to  argue. 
Raikes,  for  the  plainti£G9. 

Butt,  J. — This  decree  has  been,  to  my  mind, 
drawn  up  in  the  proper  form.  It  nmy  ^  ^^  ^ 
law,  as  administered  either  in  the  United  States 
generally,  or  in  some  of  them,  directing  the  reooveiy 
of  damages  in  the  way  pointed  out  by  Mr.  Kennedy, 
is  calcuSited  to  work  out,  in  the  end,  more  eqm 
justice  than  results  from  the  application  of  the  law  of 
England  as  it  exists,  but  I  have  no  power  to  deal  witt 
the  matter  in  the  wajr  suggested  by  the  American 
decisions  referred  to,  if ,  in  so  dealing,  I  contravene 
the  law  of  this  countsy. 

I  am  very  clearly  of  opinion  that  I  should  be  » 
contravening  the  law  of  England  if  I  directed  tto 
decree  to  be  amended  in  the  way  suggested.  It  is  ^ 
law, of  England  that  everyone  who  has  sustained 
damage  by  the  joint  act  of  two  individuals,  and  aJ» 
sues  Siose  two  individuals  in  tort,  gets  a  judynent 
for  the  amount  of  the  damages  he  has  sustained,  and 
that  judgment  he  has  a  right  to  enforce  by  execut2(» 
against  one  or  the  other,  or  both,  of  those  defendants. 
That  I  conceive  to  be  the  riffht  of  a  plaintiff^ » 
ordinanr  cases.  I  do  not  imderstand  why  the  w'' 
shoidd  bo  different  in  an  admiralty  action  of  dama^« 
I  do  not  agree  at  aU  that  we  have  anything  to  do 
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m  this  case  with  what  is  known  as  the  rule  of  the 
Admiralty  as  to  division  or  apportionment  of  damages. 
Both  the  plaintiffs  and  the  defendants,  the  owners 
of  The  AvoTiy  will  have  their  costs  of  this  application. 

Solicitors  for  the  plaintiflb,  Botterell  &  Roche. 

Soticitors  for  the  owners  of    The  Avm., .  Toller  & 
Sent, 

Sohcitor  for  the  owners  of    TJie   Thomas  Jolliffe, 
A,  H.  F.  Ev/en, 


llribs  OTounril. 

July  12,  1890. 
"The  City  of  Peking"   w.  Compaonie  des  Mes- 
SAOEBIES  Maritimes  and  Others,  (a.) 

(On  appeal  from  tlie  Vice- Admiralty  Court  at   ITmig 
Kong), 

Shipping  — Ccllision  —  Conseqtiential   loss  — Damages  — 
Demurrage — Practice, 

Where,  aa  tlie  reauU  of  a  collision^  a  vessel  was  detained 
in  port,  while  a  substituted  vessel,  heknigiiig  to  the  same 
oumers,  vms  doing  her  work  at  the  defendants^  expense, 
daimfor  demurrage  disaJloived. 

There  must  be  a^^tual  loss,  and  reasonable  proof  thereof, 
to  tupport  a  claim  for  indemnity  for  consequential  loss. 

The  Black  Prince,  1  Lush,  568,  distinguished. 

Where  a  reference  was  directed  to  ascertain  the  actiial 
txpenaes  incurred  for  the  detained  vessel,  as  distinguished 
from  loss  ofproJUs, 

Held,  that  it  should,  in  the  circumstances,  be  Tnade  to 
the  Registrar  of  her  Majesty  in  Ecclesiastical  and  Marine 
Appeals, 

This  was  an  appeal  from  an  order  of  the  Vice- 
Admiralty  Court  of  Hong  Kong,  dated  the  27th  of 
March,  1888. 

The  facta  are  stated  in  their  lordships*  judgment, 
the  main  question  at  issue  being  the  consequential 
damages  of  a  collision,  in  respect  to  demurrage, 
while  a  substituted  vessel  belonging  to  the  plaintiff 
company,  was  doing,  at  the  defend^ts'  expense,  the 
werk  wnich  should  have  been  done  by  the  injured 

TCflSd. 

Sir  W.  Phillimore,  and  Walton,  for  the  appellants. 

Sir  R.  E,  Webster,  A.G,,  and  Baikes,  for  the 
raipondents. 

The  cases  cited  were  Jebson  v.  Ea^  and  West  India 
Dock  Co,,  23  W.  E.  624,  L.  R.  10  C.  P.  300 ;  The  Black 
Prince,  1  Lush.  568 ;  The  Clarence,  3  Wm.  Rob.  283 ; 
The  Inflexible,  5  W.  R.  617,  Swab.  200,  204 ;  and  The 
Argentina,  36  W.  R.  814,  37  Ibid.  210,  13  P.  D.  61, 
20O.  14  App.  Cas.  619. 

Dec  14,  1889.— The  judgment  of  their  lordships 
(Lord  HoBHOTTSE,  Lord  Macnaqhten,  Sir  Barnes 
Peacock,  and  Sir  Richard  Couch),  was  delivered  by 

Sir  Barnes  Peacock. — This  is  an  appeal  from  a 
<fecree  or  order  of  the  Vice- Admiralty  Court  at  Hong 
Kong  of  tile  27th  of  March,  1888. 

The  point  determined  was  the  amount  of  damages 
which  the  respondents,  the  Compagnie  des  Messa- 
genes  Mazitimes,  were  entitled  to  recover  in  a  suit 
ntttitated  by  them  against  the  appellant,  the  steam- 
ship City  of  Peking,  in  respect  of  a  collision  which 

(a.)  Reported  by  J.  M.  Collter,  Esq.,  Barrister-at- 
Law. 


took  place  on  the  29th  of  November,  1886,  in  the 
harbour  of  Hong  Kong  between  the  said  steamship 
City  of  Peking  and  the  steamship  Saghalien,  of  whicn 
the  company  were  the  owners. 

In  that  suit  The  City  of  Peking,  having  been  found 
to  have  been  alone  to  blame,  was  condemned  in 
damages  and  costs  by  a  decree  (subsequently  alHrmed 
by  this  board),  by  which  it  was  referred  to  the  regis- 
trar of  the  court  to  be  assisted  by  merchants  to 
ascertain  the  amoimt  of  damages  and  to  report 
thereon. 

The  company  brought  in  their  claim  containing 
mtmy  items.  One  of  the  items  is  as  follows : — **  No. 
50,  demurrage  for  the  steamship  Saghalien  from  the 
29th  of  November,  1886,  to  the  2jth  of  January,  1887, 
being  fifty-six  days,  £5,352  48." 

The  Saghalien  was  a  vessel  of  about  3,823  tons 
gross,  and  M.  de  Champeaux,  the  agent  of  the  com- 
pany at  Hong  Kong,  stated  that  he  claimed  demur- 
rage at  6d.  a  ton  a  day  on  the  gross  tonnage. 

The  assistant-registrar,  on  the  6th  of  February, 
1888,  after  hearing  both  parties,  reported  that  ho 
allowed  the  amoimt,  £5,352  48.,  claimed  for  demur- 
rage, and  all  the  other  items  of  the  plaantiflTs  claim 
with  some  comparatively  slight  deductions,  which 
are  not  material  to  be  considered  with  reference  to  the 
present  appeal.  The  total  so  allowed  being  1,491 
francs,  95  centimes,  £5,819  Os.  9d.,  and  66,068dol8.  and 
79  cents.,  with  interest  at  eight  per  cent,  until  paid. 

No  objection  was  made  to  this  report  by  the 
plaintiffis,  but  the  defendant  appellant,  on  the  2l8t  of 
February,  1888,  objected  to  the  item  allowed  for 
demurrage.  The  appellant  also  objected  to  several 
other  items,  the  objection  to  ^ which  has  since  been 
abandoned,  and  is,  therefore,  not  now  material.  The 
objections  were  heard  by  the  learned  judge  who 
delivered  judgment  thereon,  and  by  an  order  dated 
the  9th  of  March,  1888,  referred  back  the  report  to 
the  registrar  and  merchants,  with  a  direction  to 
ascertam  the  number  of  days  The  Saghalien  was  pre- 
vented by  the  collision  from  taking  up  her  position  on 
her  own  day  from  Marseilles,  referring,  as  will  here- 
after appear,  to  the  30th  of  January,  1887,  a  day  on 
which  The  Saghalien,  as  one  of  a  line  of  steamers 
belonging  to  the  company,  was  appointed  to  com- 
mence a  fresh  voyage  from  Marseilles  to  Shanghai. 

The  deputy-registrar,  assisted  by  the  same  mer- 
chants, having,  m  pursuance  of  the  last-mentioned 
order,  heard  both  parties,  together  with  fresh  evi- 
dence, including  an  affidavit  of  M.  de  Champeaux, 
again  reported  to  the  court  on  the  21st  of  March, 
1888,  that  fifty-six  days'  demurrage  be  allowed,  and 
also  specified  his  reasons  for  such  report.  To  that  re- 
port tne  defendaiit,  on  the  24th  of  March,  1888,  ob- 
jected, and  contended  that  it  should  be  varied,  and 
that  no  demurrage  ought  to  be  cdlowed. 

The  learned  judge,  having  again  heard  the  case 
on  the  27th  of  March,  1888,  without  assigning  any 
further  reasons,  pronounced  {inter  alia)  that  the  sum 
of  £5,819  Os.  9d.  was  due  to  the  plaintifCs  in 
respect  of  their  claim,  together  with  mterest  and 
costs.  And  he  condemned  the  defendants  and  their 
bail  in  the  said  sums,  interest,  and  costs.  The 
sum  of  £5,819  Os.  9d.  so  held  to  be  due  to  the 
company  includes  the  sum  of  £5,352  4s.  claimed  by 
them  and  allowed  by  the  first  report  for  demurrage. 

From  that  order  or  decree  the  present  appeal  has 
been  preferred  by  the  defendant  upon  the  groimd 
that  no  demurrage  ought  to  have  been  allowed,  or, 
in  the  alternative,  that  the  demurrage  allowed  was 
for  too  many  days  at  too  high  a  rate,  and  also  upon 
the  ground  that  the  rate  of  interest  ailowed  was  im- 
reasonable.  Their  lordships,  in  the  course  of  the 
argfument,  intimated  their  opinion  that,  no  objection 
having  been  made  in  the  lower  court  in  respect  of 
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the  interest  allowed,  the  appellant  could  not  now 
support  the  appeal  against  such  allowance. 

Tne  only  question  now  to  be  decided  is  whether 
the  defendant  ought  to  be  held  liable  for  the 
£5,352  48.  allowed  for  demurrage,  or  any  part  of  that 
amount. 

It  was  objected  on  behalf  of  the  respondents  on 
the  argument  of  the  appeal  in  support  of  the  third 
reason  of  their  case,  that  the  objection  to  the  de- 
murrage taken  in  the  court  below  was  not  to  the  rate 
or  number  of  days,  but  that  no  demurrage  at  all  was 
due,  and  that  the  rate  and  number  of  days  were  not 
objected  to  in  the  court  below  and  were,  therefore, 
not  subject  to  appeal  to  her  Majesty  in  Council ;  but 
their  lordships  are  of  opinion  that  that  objection 
cannot  be  supported.  The  objection  to  the  first  report 
was  that  the  report  be  varied,  the  following  items 
(of  which  No.  50,  **  Demurrage  for  SagJialien 
£5,352  4s.,  was  one)  being  objected  to."  In  the  ob- 
jection to  the  second  report  the  language  was,  no 
doubt,  altered,  the  objection  being  **  that  the  report 
be  varied,  and  that  no  demurrage  be  allowed." 
Their  lordships  are  disposed  to  thiri  that  even  if  the 
latter  objection  stood  alone  the  appellant  would  have 
been  at  liberty  to  contend  that  part  of  the  sum  allowed 
for  demurrage  ought  to  be  disallowed,  even  though 
it  might  fail  in  showing  that  no  demurrage  ought  to 
be  allowed;  but  reading  the  second  objection, 
coupled  with  the  first,  they  have  no  doubt  that  the 
appellant  is  at  liberty  to  show  that  the  whole  or  some 
part  of  the  item  of  £5,352  4s.  ought  to  be  dis- 
aUowed.  In  dealing  with  the  case  their  lordships 
consider  that  the  plaintiffs  must  be  held  to  their 
claim  for  demurrage,  from  the  29th  of  November, 
1886,  to  the  26th  of  January,  1887,  or,  in  other 
words,  during  the  detention  of  The  Saghalien  at 
Hong  Eong,  and  that  they  are  not  at  liberty  to 
claim  as  demurrage  any  detention  of  the  vessel  at 
Marseilles  after  her  arrival  there  on  the  25th  of 
February,  1888,  the  6d.  a  day  claimed  and  allowed 
being  limited  to  the  period  of  her  detention  at  Hong 
Eong  between  the  dates  mentioned  in  item  No.  50 
of  the  claim. 

There  is  no  doubt  as  to  the  rule  of  law  according 
to  which  compensation  is  to  be  assessed  in  cases  of 
this  nature,  where  a  partial  loss  is  sustained  by  colli- 
sion. The  rule  is  restitutio  in  integrum:  The  Black 
Prince f  1  Lush.,  at  p.  573.  The  party  injured  is  enti- 
tied  to  be  put,  as  far  as  practicable,  in  tne  same  con- 
dition as  if  the  injury  had  not  been  suffered.  It  does 
not  follow  as  a  matter  of  necessity  that  anything  is 
due  for  detention  of  a  vessel  whilst  imder  repair. 
In  order  to  entitle  a  party  to  be  indemnified  for  what 
is  termed  in  the  Admiralty  Court  a  consequential  loss 
resulting  from  the  detention  of  his  vessel,  two  things 
are  absmutely  necessary — actual  loss,  and  reasonaHe 
proof  of  the  amount :  The  Clarence  ;  The  ArgenttTio. 

There  is  no  dispute  as  to  the  principal  facts  as  stated 
by  the  learned  judge:  *'  The  Saghalien  is  one  of  the 
steamers  of  the  company  which  run  regularly  every 
fortnight  from  Marseilles  to  Shanghai.  These 
teamers  are  subsidized  by  the  French  (^vemment  to 
carry  mails  from  France  to  China  and  the  ports  on 
that  course,  and  to  take  return  mails  to  France.  The 
China  terminus  is  Shanghai,  and  it  is  from  there  that 
they  commence  their  return  voyage  homewards  after 
staying  for  a  time  at  Shanghai,  something  be- 
tween a  fortnight  and  three  weeks  it  would  seem 
from  the  evidence  before  the  registrar.  They 
also  stop  for  a  short  time  apparently  at  Mar- 
seilles after  the  completion  of  the  round  trip 
and  before  commencing  a  fresh  voyage  to  China. 
On  the  29th  of  November,  1886,  The  Saghalien  was 
lying  in  the  harbour  of  Hong  Kong,  having  arrived 
from  Shanghai  two  days  before.      She  was  homeward 


bound  next  day  at  noon.  The  City  of  Peking,  amTOig 
with  the  American  mails,  in  coming  up  to  her  anchor- 
age collided  with  and  damaged  T&  Sagh<dien  so  that 
she  could  not  proceed  on  her  journey  to  France,  but 
had  to  be  taken  into  dry  dock.  On  the  same  day  the 
steamship  Melbourne^  another  of  the  oompany'g 
steamers,  arrived  in  Hong  Kong  from  Europe  with 
passengers,  mails,  and  cargo,  and  in  the  ordinaiy 
course  would  have  proceeded  to  Shanghai  on  tiie 
following  day.  The  a^ent  of  the  company,  M.  de 
Champeaux,  at  once  decided  to  send  on  The  MelbwiTmU 
cargo,  mails,  and  passengers  by  outside  steamen  to 
Shanghai,  and  send  The  Melbourtie  back  to  Europe 
instead  of  Tfie  Haghalien,  This  decision  was  very 
promptly  executed,  and  The  MelbourM  having  dia- 
charged  her  northern  cargo,  had  transferred  to  her 
The  SaghcUien's  cargo,  passengers,  &c." 

The  outward  voyage  of  The  Saghalieti  fromMar- 
seillijs  commenced  on  the  26th  of  September,  1886. 
If  the  collision  had  not  taken  place  she  oaght,m 
ordinary  course,  to  have  left  Hong  Kong  on  her  home- 
ward voyage  on  the  30th  of  November,  1886,  and  to 
have  reached  Marseilles  about  the  3rd  of  Januaiy. 
1887,  and,  according  to  the  arrangements  of  the  com- 
pany, would  have  remained  there  unemployed  until 
the  30th  of  January  in  that  year,  when  she  was  timed  to 
take  her  turn  and  to  start  upon  a  fresh  outward  royagi' 
to  Shanghai.  In  consequence,  however,  of  the  ooUiaoa 
she  was  detained  at  Hong  Kong  untiL  the  2oth  of 
January,  1887,  fifty-six  days  after  the  oolliaion.  Sbo 
left  on  that  dav,  arrived  at  Marseilles  on  tJie  2dth 
of  February  in  that  year,  and  remained  there  unem- 
ployed untn  the  27th  of  March,  when  she  again  sailed 
for  Shanghai. 

l^he  Melbourne  left  Hong  Kong  on  the  2nd  of  De- 
cember, 1886,  two  days  after  2'he  Saghalien  ought  to 
have  started ;  she  arrived  at  Marseilles  in  due  course 
early  in  January,  1887,  and  remained  there  unem- 
ployed until  the  30th  of  that  month,  on  which  day 
she  took  the  turn  which,  but  for  the  collision,  would 
have  been  taken  by  The  Saghcilien,  and  sailed  on  a 
fresh  outward  vovage  for  Shanghai. 

Tlie  Mdbourfie  having  been  siKMtituted  for  The  Sag- 
halieti  on  the  homewara  voyage,  was  necessarily  pre- 
vented from  continuing  her  outward  voyage  to 
Shanghai  and  back,  and  other  arrangements  had  to 
be  made  for  carrying  on  to  that  port  the  mails, 
passengers,  and  cargo  of  The  Melbourne^  and  for  her 
return  voyage  to  MarseiUes.  These  arrangements 
were  attended  with  very  considerable  expenae,  in 
addition  to  the  loss  sustained  by  the  withorawal  of 
certain  passengers  and  freight,  booked  by  The  Md- 
bourne  from  Hong  Kong  to  Shanghai,  but  the  whole 
of  these  expenses  and  losses  were  included  in  the 
plaintifiTs  claim,  and  have  been  allowed  both  by  tbe 
assistant-registrar  and  by  the  judge,  in  addition  to 
the  claim  of  £5,352  4s.  for  demurrage. 

Afl  to  the  homeward  voyage  from  Shanghai,  which 
would  have  been  made  by  The  Melbourne  if  she  had 
not  been  substituted.  Mm  de  Champeaux,  in  his  affi- 
davit of  the  18th  of  March,  1888,  says  :— "  The  com- 
pany's steamship  Amazo^ie,  instead  of  remaining  at 
Shanghai,  according  to  the  time  tables  of  the  com- 
pany, until  the  6th  day  of  January,  1887,  was 
despatched  from  Shanghai  on  the  23rd  day  of  Decem- 
ber, 1886,  to  supply  the  place  of  the  steamship 
Melbourne,  and  the  plaintiff  company's  steamship 
Yangtse,  instead  of  remaining  in  Shanghai  until  the 
20th  day  of  January,  1887,  was  despatched  from 
Shanghai  on  the  6th  day  of  January,  1887,  in  the 
place  of  the  said  steamship  AmazMie, 

'^  The  company's  steamship  Volga  was  taken  off  the 
Hong  Kong  and  Japan  Hne,  and  was  despatched  from 
Shanghai  on  the  20th  day  of  January,  1887,  in  place 
of  the  said  steamship  Yangtw,  and  she  carried  the 


Vol.  XXXIX.  [JaB.17.1891.]    THE  WEEKLY  REPORTER. 


179 


P.  a 


'  Thb  City  op  Peeing  "  v.  Oomfaonie  des  Mbssageries  Mabitimes  and  Othebs. 


P.  C. 


mails,  passengers,  and  cargo  to  Hong  Kong,  where 
they  were  transhipped  into  the  8€ud  steamship  Saglia- 
Ken  thus  enabling  that  vessel  to  sail  on  the  2dth  of 
January,  1887,  for  Marseilles,  otherwise  the  said 
steamship  Saghalien  would  have  had  to  proceed  to 
FOiaD^hai  for  the  mails,  passengers,  and  cargo,  which 
vould  have  caused  her  to  leave  MarseiUes  again  two 
weeks  later  than  the  27tii  day  of  March,  1887,  the  day 
she  did  leave. 

"The  company's  steamers  usually  remain  at 
Shanghai  for  about  seventeen  to  twenty-one  days,  in 
order  to  thoroughly  overhaul  their  engines  and 
machinery,  and  in  consequence  of  the  earlier  despatch 
of  the  said  steamships,  Amazone  and  Yangtset  as  afore- 
said, they  were  only  at  Shanghai  about  three  or  four 
days,  and  the  usual  overhaul  of  the  engines  and 
madiinery  could  not  be  and  was  not  efiPected. 

"  The  company's  steamers  usually  remain  at  Mar- 
seilles for  about  four  weeks  after  their  arrival  before 
being  again  despatched  to  China/' 

M.  de  Ohampeaux,  in  his  affidavit  of  the  9th  of  Jan- 
uary, 1888,  paragraph  15,  also  stated  that,  in  conse- 
quence of  the  detention  of  the  steamship  Hayhalien, 
.^e  lost  her  turn  in  the  line  of  mail  steamers,  and  the 
company  suffered  great  inconvenience,  and  incurred 
heavy  loss,  both  pecuniarily  and  in  reputation ;  but 
on  cross-examination,  at  page  15,  he  says: — "I  do 
not  know  if  any  loss  has  actually  occurred.  Loss 
might  have  occurred  by  the  steamers  not  staying  long 
pnough  at  Shanghai  to  dean  their  engines.  The  ser- 
vice of  the  steamers  was  also  made  irregular.  "We 
were  exposed  to  a  claim  from  the  French  Govern- 
ment. 

"If  there  had  been  no  collision  Tlip  Melhournt 
would  have  got  to  Shanghai  about  the  3rd  of  Decem- 
ber, andwomd  have  stayed  about  fourteen  days  there, 
and  ought  to  have  left  here,  i.e.,  Hong  Kong,  on 
the  28th  of  December.  The  YangUe  probably  left  on 
the  28th  of  December.  The  next  steamer  to  the  north 
after  The  Melhoums  was  The  YaiufUe,  These  steamers 
were  turned  roimd  at  Shanghai.  So  far  as  pro- 
fits were  concerned  the  Compagnie  lost  nothing.  The 
crew  and  officers  are  engaged  for  the  voyage,  and 
some  of  the  crew  are  discharged  at  Marseilles. 
Taking  The  Volga  off  did  not  interfere  with  the  service 
from  Yokohama  to  Hong  Eong.  I  cannot  say  what 
extra  expensp  was  caused  by  taking  Tht.  Volga  off  her 
proper  voyage.  I  do  not  know  if  any  actual  gains 
were  lost  to  the  company  by  the  change  of  steamers, 
nor  can  I  say  what  actual  expenses  were  incurred." 

There  appears  to  be  a  slight  mistake  in  the  state- 
ment that  The  YangUe  was  the  next  steamer  north 
after  The  Melbourne^  for  it  appears  from  a  later  affi- 
davit, as  already  stated,  that  The  AmazoTie  was  the 
next,  and  Tlie  Yangtse  the  next  after  The  Amazone, 
and  that  The  Amazone  was  the  steamer  which  supplied 
the  place  of  The  Melbourne  on  the  23rd  of  December, 
but  the  mistake  does  not  in  the  least  degree  alter  the 
case. 

M.  de  Champeaux  again  says : — "  The  Saghalien 
is  three  times  as  large  as  The  Volga,  If  I  had 
sent  The  Saghalien  up  to  Shanghai  instead  of  using 
The  Volga  tiie  expense  would  have  been  more, 
as  a  fortnight  would  have  been  lost.  If  I  had  sent 
The  Haghalien  The  Volga  would  not  have  come  down 
to  Hong  Kong.  Whilst  in  dock  other  steamers  were 
earning  the  profits  of  The  Saghalien,  1  did  not  hear 
of  any  cargo  oeinff  shut  out  at  Shanghai." 

It  seems  dear  l£at  no  damage  was  sustained  by  the 
company  in  consequence  of  The  Melbourne's  not  having 
completed  her  outward  voyage,  and  been  at  Shanghai 
for  her  return  voyage.  The  profits  of  her  homeward 
voyaee,  though  earned  by  other  steamers,  were  earned 
,  by  other  steamers  of  the  company  and  for  the  com- 
pany. 


As  to  the  sending  of  Tlie  Volga  to  Shanghai  to 
carry  the  mails,  passengers,  and  cargo  from  thence  to 
Hong  Kong  to  be  reshipped  on  board  Tlie  Saghalien, 
and  carried  by  her  to  Marseilles  on  her  voyage  which 
commenced  on  the  25th  of  January,  it  seems  clear 
that  no  damage  has  been  sustained  by  the  company, 
as  all  the  expenses  of  The  Volga  were  claimed  by  the 
company  and  have  been  allowed  by  the  judge,  the 
sums  allowed  being  £433  4s.  4d.  and  624  dols.  and 
77  cents.  The  learned  judge,  on  allowing  these 
amounts  remarked:  **The  allowance  for  The  Volga 
in  connecting  the  Shanghai  end  of  the  line  with  Hong 
Kong  is  most  moderate,  and  seems  to  me  to  have  been 
the  cheapest  service  that  could  have  been  rendered  for 
The  City  of  Peking:' 

The  learned  judge  was  mistaken  in  treating  the 
case  of  The  Black  Prince  as  analogous  to  the  present. 
The  two  cases  are  very  different.  In  The  Blade  Prince 
the  vessels  belonged  to  different  sets  of  owners,  so 
that  the  profits  earned  by  one  ship  belonged  to  one 
set  of  owners,  and  the  profits  earned  by  a  different 
ship  to  another  set  of  owners,  whereas  in  the  present 
case  the  profits  earned,  whether  by  one  ship  or 
another,  aU  belonged  to  the  company. 

Again,  in  the  case  of  The  Black  Prince,  the  arrange- 
ment as  to  the  turns  fixed  for  the  voyages  to  be  made 
by  several  ships  was  made  by  the  several  owners,  each 
set  of  owners  having  a  distinct  interest  in  having  the 
arrangement  adhered  to  so  that  their  ship  might  be 
employed  in  its  proper  turn;  no  set  of  owners  had 
the  power  to  alter  the  turns  allotted  without  the  con- 
sent of  all  the  others.  In  the  present  case  the  order 
in  which  the  ships  were  appointed  to  leave  MarseiUes 
was  one  made  for  the  company's  own  convenience  and 
to  preserve  regxdarity  in  the  departure  of  their  own 
vessels.  It  could  be  changed  or  varied  at  any  moment 
at  the  will  of  the  company  in  the  case  of  emergency, 
or  if  the  interests  of  the  company  appeared  to  them  to 
require  it,  and,  in  fact,  it  was  very  properly  changed 
by  M.  de  Champeaux  in  consequence  of  the  inability 
of  The  Saghalien  to  proceed  on  her  voyage. 

It  appears  to  their  lordships  that  all  the  damages 
sustained  by  the  company  in  consequence  of  the  sub- 
stitution of  The  Melbourne  were  included  in  the  claim 
brought  in  before  the  registrar,  allowed  by  him,  and 
finally  sanctioned  by  the  court.  The  Melbourne  and 
her  crew  having  been  substituted  for  7Vie  Saghalien 
and  her  crew  on  her  homeward  vovage,  at  what  may 
now  be  termed  the  expense  of  tne  defendant,  was 
very  properly,  and  peniaps  necessarily,  allowed  to 
take  the  turn  of  The  Saghalien  on  the  next  outward 
voyage  from  Marseilles  on  the  30th  of  January,  1887. 

The  company  lost  nothing,  so  far  as  the  use  of  the 
ships  was  concerned,  by  siXstituting  The  Melbourne, 
for  if  she  had  not  been  engaged  on  the  homeward 
voyage  she  and  her  crew  would  have  been  occupied 
during  the  whole  time  in  completing  the  voyage 
on  which  she  was  engaged  at  the  time  of  the 
substitution. 

It  would  be  very  unjust  to  charge  the  defendant 
£95  a  day  or  anything  for  the  loss  of  the  use  of  l^he 
Saghalien  during  her  detention  at  Hong  Kong  for 
the  time  during  which  Tlie  Melbourne  and  her  crew 
were  doing  at  the  defendant's  expense  the  work 
which  The  Saghalien  and  her  crew  ought  to  have  done. 
This  includes  the  period  from  the  2nd  of  December, 
1886,  to  the  day  in  January  1887,  on  which  The 
Melbourne  arrived  at  Marseilles.  No  loss  was  sus- 
tained by  the  company  by  the  detention  of  The 
Melbourne  from  the  d&y  of  her  arrival  at  Marseilles 
and  the  day  of  her  departure  therefrom,  for  it  was  in 
consequence  of  the  arrangements  of  the  oompany 
that  she  remained  unemployed  during  that  period; 
so  also  no  loss  was  sustained  by  the  company  in 
consequence  of  The  Saghalien^s  not  having  been  in 
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Marseilles  from  the  3rd  to  the  30th  of  January,  1887, 
as  but  for  the  accident  she  oueht  to  have  been,  for  if 
she  had  been  there  she  woula  have  been  lying  un- 
employed and  earning  nothing  in  accordance  witii  the 
oompcmy's  own  arrangements. 

The  learned  judge  was  clearly  in  error  in  referring 
back  the  report  by  his  first  judgment  to  the  registrar 
and  merchants  with  a  direction  to  ascertain  the 
number  of  days  The  SagJialien  was  prevented  by  the 
collision  from  taking  up  her  position  on  her  own  day, 
and  to  amend  their  report  on  the  principles  indicated, 
without  directing  them  to  ascertain  whether  the 
company  sustained  any  loss  in  consequence.  In 
giving  that  direction  he  was  acting  entireljr  upon  the 
case  of  The  Black  Priiice,  without  adverting  to  the 
difference  between  that  case  and  the  present.  He 
eaid : — "  It  may  turn  out  that  there  were  fifty-six  days' 
delay,  but  although  The  Araxes  (referring  to  the  injured 
ship  in  the  case  of  The  Bfuck  Prinre)  was  thirty-eight 
days  in  dock  she  >vas  only  allowed  twenty-eight  days* 
demurrage,  such  being  the  number  of  days  she  was 
prevented  from  taking  her  place  on  the  line — in 
other  words,  that  she  was  not  earning  money  for  her 
owners." 

The  case  went  before  the  deputy  registrar,  Mr. 
Sangster,  a  different  officer,  and  the  same  merchants, 
who  reported  that  fifty-six  days'  demurrage  be  allowed. 
The  report  is  not  very  clear ;  but  reading  the  whole 
report  together  it  seems  to  their  lordships  that  the 
deputy  registrar  attributed  the  demurrage  to  the 
fifty-six  days  during  which  The  Haghdlien  was  in 
dock  at  Hong  Kong,  and  not  to  any  portion  of 
the  time  during  which  she  was  unemployed  at  Mar- 
seilles. 

Be  this  as  it  may,  the  learned  judge,  acting  upon 
the  report,  without  giving  any  further  reasons  than 
those  m  his  first  judgment,  and  apparently  under  the 
erroneous  impression  that  this  case  was  governed  by 
the  ruling  in  the  case  of  The  Black  Prince,  allowed 
the  sum  of  £5,352  4s.  claimed  for  demurrage,  being  at 
the  rate  of  6d.  per  ton  upon  the  gross  tonnage  of 
The  Saglmlierij  or  about  £95  a  day  for  each  of  the 
said  fifty-six  days,  and  this  without  proof  that  any 
loss  had  been  sustained  by  the  company  in  conse- 
quence of  that  demurrage. 

It  has  been  shown  that  the  company  has  claimed 
and  been  allowed  all  the  damage  sustained  in  conse- 
quence of  the  inability  of  The  Saghalien  to  proceed  on 
her  homeward  voyage  on  the  30th  of  November,  1886, 
so  far  as  the  loss  by  the  company  of  the  use  of  the 
vessel  was  concerned. 

Mr.  Champeaux  very  properly,  and,  as  it  appears 
to  their  lordships,  correctly  stated,  "  that,  so  far  as 
profits  were  concerned,  the  company  lost  nothing," 
and  also  **  that  whilst  in  dock  the  other  steamers  were 
earning  the  profits  of  The  Sayhalien.'^  The  learned 
judge,  however,  remarked  that  that  statement 
required  some  explanation,  and  added,  ''  Should  they 
have  nothing  for  those  services  ?  I  have  stated  why 
I  think  they  ought  to  have,"  without  adverting  to  the 
fact  that  he  was  allowing  in  other  items  of  the  claim 
all  the  expenses  which  had  been  incurred  in  conse- 
quence of  the  substitution  of  The  Melbourne,   • 

Their  lordships  are  of  opinion  that  the  decree  or 
order  appealed  against  ought  to  be  reversed  so  far  as 
it  allows  tiiesum  of  £5,352  4s.  claimed  for  demurrage, 
with  interest  thereon  and  costs.  Mr.  Champeaux 
stated  in  his  affidavit  of  the  9th  of  January,  1888, 
that  the  portage  bill  of  the  steamship  Saghalien , 
whilst  lying  at  Hong  Kong  during  the  time  G^e  was 
being  repaired,  amounted  to  from  £95  to  £100  a  day, 
and  that  it  could  not  have  been  reduced.  There 
seems,  however,  to  be  some  mistake  in  that  statement, 
unless  the  portage  bill,  the  items  of  which  are  not 
before    their    lordships,    included    the    53,000dols. 


claimed  and  allowed  for  the  repairs  of  the  veaad. 
Their  lordships  are  of  opinion  that  the  amount  claimed 
and  allowed  for  demurrage,  so  far  as  it  includes  any 
damage  on  account  of  tiie  loss  of  the  vae  ot  The 
Saghalien,  ought  to  be  disallowed.  Iliey  cannot, 
however,  say  that  the  company  may  not  have  incurred 
some  expenses  in  respect  of  The  Saghalien,  aadi, 
for  instance,  as  the  lodging,  nuuntenanoe,  and  wa^ 
of  the  crew,  and  it  may  hd  other  expenses  incnmd 
during  the  period  of  her  detention  which  would  not 
have  oeen  mcurred  if  she  had  not  been  detained. 
These  may  have  been  included  in  No.  50,  the  item 
claimed  for  demurrage,  and,  if  so,  their  lordahipfi 
think  that  the  plaintiffs  are  entitled  to  recover  than 
under  that  item.     (See  TJie  Inflexible.) 

It  would  be  very  inconvenient  and  would  be 
attended  with  considerable  expense  to  the  partiea  to 
send  this  case  back  to  the  registrar  at  Hong  Kong. 
The  head  officer  of  the  company  is  in  France,  ai^ 
they  will  doubtiess  be  able  to  supply  the  neceasaiy 
information  and  affidavits  as  to  the  items  of  the 
portage  bill,  and  as  to  the  nature  and  extent  of  the 
necessary  and  reasonable  expenses,  if  any,  incurred  at 
Hong  Kong  with  reference  to  The  Saghalien  daring 
her  detention  there. 

Their  lordships  are  not  prepared  to  make  any 
report  to  her  Majesty  before  it  shall  have  been  as- 
certained whether  any  and  what  expenses  of  the 
nature  above  indicated  were  incurred  by  the  company. 
They,  therefore,  refer  it  to  the  K^istrar  of  her 
Majesty  in  Ecclesiastical  and  Maritime  Appeals  to 
ascertam  and  report  whether,  having  regard  to  the 
above  remarks,  any  and  what  expenses  were  prop^ 
incurred  by  the  company  with  reference  to  the  steam- 
ship Saghalien  during  her  detention  at  Hong  Kong 
between  the  29th  day  of  November,  1886,  and  the 
25th  of  January,  1887,  in  addition  to  the  EeTeral 
items  included  in  the  claim  made  by  the  company  at 
Hong  Kong  exclusive  of  that  for  demurrage  in  No. 
50,  and  if  the  registrar  find  that  any  such  expenan 
were  necessarily  and  properly  incuired,  then  to  report 
the  amount  and  the  several  items  thereof. 

All  further  questions,  including  the  question  of 
costs,  are  reserved. 

The  plaintiffs  must  bring  in  their  claims  in  writiii£ 
before  the  Eegistrar  of  her  Majesty  in  EoclesiaatioBl 
Maritime  Appeals  within  the  space  of  one  month  from 
the  14th  dJEky  of  December,  1889,  or  within  sach 
further  time  as  the  said  registrar  may  allow. 

July  12,  1890.— The  final  judgment  of  their  lord- 
ships (Lord  Watson,  Lord  Magnaghteit,  Sir  BiiufBS 
Peacock,  and  Sir  Richabd  Couch)  was  delivered  by 

Sir  Baiutes  Peacock.— Upon  the  hearing  of  this 
appeal  their  lordships  declared  their  opinion  that  the 
decree  or  order  appealed  against  ought  to  be  reversed, 
so  far  as  it  allowed  the  sum  of  £5,352  4s.  claimed  for 
demurrage,  with  interest  thereon  and  costs,  but  they 
added  that  they  could  not  say  that  the  company 
might  not  have  incurred  some  expense  in  respect  of 
The  Saghalien f  such,  for  instance,  as  lodging,  main- 
tenance, and  wages  of  the  crew,  and  it  mj^t  be, 
other  expenses  incurred  during  the  period  of  her 
detention,  which  would  not  have  been  mcurred  if  ^ 
had  not  been  detained,  and  their  lordships  referred  it 
to  the  Registrar  of  her  Majesty  in  Ecclesiastical  and 
Maritime  Appeals  to  ascertam  and  report  to  this  board 
in  respect  of  those  matters. 

Their  lordships  having  considered  the  report  of  Ihe 
registrar,  and  me  evidence  addnoed  before  him,  ai« 
of  opinion  that  the  whole  of  the  sum  claimed  for 
demurrage  ought  to  be  disallowed,  and  that  the 
respondents  have  not  shown  that  they  are  entitled  to 
any  sum  in  substitution  thereof. 
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Under  these  drcmnstanoes,  their  lordships  will 
humbly  advise  her  Majesty  that  the  decree  or  order 
mpealed  against  ought  to  be  reversed,  so  far  as  it 
mows  the  sum  of  £5,352  4s.  claimed  for  demurrage, 
with  interest  thereon  and  costs,  and  that  in  other 
respects  it  ought  to  be  affirmed.  The  respondents 
must  pay  the  costs  of  this  appeal,  including  the  costs 
of  the  reference  to  the  registrar,  and  of  the  motion  to 
this  board  consequent  upon  his  report. 

Solicitors  for  the  appellants,  Trtnders  lih  Co. 

Solicitors  for  the  respondents,  GdlaUy  &  Warton, 


iSettrt  of  AppeaK 

App.  Bankruptcy.  Dec.  12. 

Ex  parte  ARGENTINE  Gk>LD  Fields. 
In  re  Low.  (a.) 

Bankruptcy — Batikruptcy  notice — Power  to  include  mare 
than  one  judgment  d^tt— Bankruptcy  Act,  1883  (46  & 
47  Vict.  r.  62),  ».  4,  subsection  1  (gy^Bankruptcy 
BuleBj  1886,  rr.  136,  137 ;  Appendix,  PaH  /.,  Forms 
5,6. 

A  bankruptcy  notice  cannot  be  issued  in  respect  of  more 
ikon  one  judgment  debt. 

Appeal  from  the  refusal  of  Mr.  Begistrar  Ldnklater 
to  issue  a  bankruptcy  notice. 

The  Argentine  Gold  Fields  Go.  obtained  two  judg- 
ments aj^ainst  the  debtor,  each  for  £30.  The  com- 
psny  bem^  desirous  of  serving  the  debtor  with  a 
Wkmptcy  notice,  applied  to  the  registrar,  asking 
that  one  bankruptcy  notice  might  be  issued  in  respect 
of  the  two  judgments. 

The  registrar  held  that  there  was  no  power  to  issue 
ahankmptoy  notice  in  respect  of  more  than  one  judg- 


The  company  appealed. 

WhinneVy  for  the  company. — The  registrar  thought 
that  as  sub-section  1  {g)  of  section  4,  and  the  forms 
in  the  appendix  to  the  rules  (Forms  5,  6),  speak  all 
throufh  of  '*  judgment "  in  the  singular,  it  was  im- 
iNMsiHe  to  comprise  two  judgments  in  one  notice. 
But  this  is  a  case  in  which  the  singular  ought  to  be 
held  to  include  the  plural,  in  accordance  with  the 
general  rule  of  construction  of  statutes.  And  rules 
136  and  137,  which  prescribe  Forms  5  and  6,  each 
isay,  **  with  such  variations  as  circumstances  may  re- 
quire." In  re  Andrew,  24  W.  R.  197,  1  Ch.  D.  358, 
lA  an  authority  on  the  somewhat  analogous  procedure 
"^imder  tiie  old  practice.  One  notice  in  respect  of  one 
judgment,  or  two  separate  notices,  will  not  serve  our 
pnipose,  as  each  judgment  is  for  less  than  £50, 
though  both  together  amount  to  more  than  £50.  If 
WB  were  to  serve  the  debtor  with  two  notices,  he 
might  comply  with  one  by  payment,  and  then, 
though  Ids  non-compliaiice  with  the  other  would  be 
an  act  of  bankruptcy,  the  debt  itself,  being  for  less 
Jhan  £50,  would  not  be  sufficient  to  support  a 
potition. 

Lord  EsHEB,  M.B. — I  am  of  opinion  that  we  must 
>«^  section  4,  sub-section  1  {<g),  as  it  is  written.  As 
H  is  written,  it  applies,  in  every  part  of  it,  to  one 
Judgment,  and  one  judgment  only.  I  think  we  shall 
De  ccnitruing  the  section  according  to  its  true  mean- 
Co*)  Reported  by  F.  G.  BtroKEB,  Esq.,  Banister-at- 
Law. 


ing  if  we  say  that  it  ddbs  not  contemplate  the  issuing 
of  a  bankruptcy  notice  in  respect  of  more  than  one 
judgment.  If  we  compare  it  with  section  6,  which 
deals  with  the  question  whether  two  creditors  may 
join  in  the  same  petition,  we  find  that  where  the 
Legislature  mean  that  two  may  so  join,  they  say  so. 
I  think  the  registrar  was  right  in  saying  that  he 
could  not  allow  two  judgment  debts  to  be  joined  in 
the  same  notice.  Another  reason  which  leads  me  to 
the  same  conclusion  is  this :  it  was  pointed  out  that  if 
the  bankruptcy  notice  is  limited  to  one  jud^ent,  the 
debtor  may  pay  it,  and  then  the  other  judgment, 
though  another  notice  might  be  issued  in  respect  of 
it,  would  not  be  sufficient  to  support  a  petition,  and 
so  the  appellants  would  not  be  able  to  make  the 
debtor  a  bankrupt.  As  to  that,  I  do  not  think  it 
would  be  right  to  extend  the  meaning  of  the  words  so 
as  to  deprive  the  debtor  of  the  opportunity  of  taking 
a  course  which  is  otherwise  lert  open  to  him,  and 
which  may  prevent  bankruptcy  proceedings  being 
taken  against  him. 

LoFES  and  Kat,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  company,  Lyne  &  Holman. 


From  Q.  B.  Div.  Dec.  11. 

In  re  Langlois  &  BiDEN.  (a.) 

Costs — Solicitor — County  court — Am4)unt  claimed  over 
£10— Amount  recovered  under  £10 — County  Courts 
Act,  1888  (51  &  52  Vid,  c.  43),  m.  118,  lid—County 
Court  Rules,  1889,  Appendix. 

Where,  in  an  action  in  a  county  court,  the  amount 
claimed  is  over  £10,  but  less  thar^  £10  is  recovered,  there 
is  a  discretion  to  allow  the  taxation  of  costs,  as  between 
solicitor  and  client,  on  the  higher  scale. 

Decision  of  the  Queen's  Bench  Division  (ante,  p.  110) 
reversed. 

Appeal  by  Messrs.  Lan^lois  &  Biden,  solicitors, 
from  the  decision  of  a  divisional  court  (reported  ante, 
p.  110). 

Messrs.  Langlois  &  Biden  were  instructed  by  a 
person  named  Wood  to  bring  an  action  for  him  in  the 
county  court  on  a  promissory  note  for  £15  of  which 
he  was  indorsee.  At  the  trial  Wood  admitted  in 
cross-examination  that  he  had  only  given  £5  for  the 
note,  and  judgment  was  'given  for  him  for  that  sum 
with  costs.  The  costs  as  between  party  and  party 
were  taxed  at  £2  13s.  6d.  and  paid  by  the  defendant. 
Messrs.  Langlois  &  Biden  then  sent  in  their  bill  of 
costs  to  Wood,  which  amounted  to  £9  14s.  6d.,  of 
which  £5  2s.  6d.  were  actual  expenses  out  of  pocket. 
This  sum  was  made  up  of  counsers  fee,  £2  4s.  6d., 
court  fees,  £2  8s.,  and  witnesses,  10s. 

Wood  obtained  an  order  for  the  taxation  of  this 
bill,  and  Master  Wilberforce,  before  whom  it  came, 
while  expressing  his  regret  at  the  hardship  infficted 
on  the  solicitors,  con8id^*ed  himself  bound  by  the 
rules  to  tax  the  costs  on  the  lower  scale  at  £2  13s.  6d. 
On  appeal  Huddleston,  B.,  at  chambers,  reversed  this 
decision,  but  the  Divisional  Court  restored  the 
master's  order. 

The  solicitors  appealed. 

Bv  section  118  of  the  County  Courts  Act,  1888, 
"  all  costs  and  charges  between  solicitor  and  client 
shall,  on  the  application  either  of  the  solicitor  or 

(a.)  Reported  by  A.  P.  Pbkcbval  Keep,  Esq.,  Bar- 
rifter-at-Law. 
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client,  but  not  otherwise,  be  taied  by  the  registrar  of 
the  couH  in  which  such  costs  and  charges  were 
incurred,  but  his  taxation  may  be  reviewed  by  the 
judge  on  the  application  of  either  party,  and  no  costs 
or  charges  shall  be  allowed  on  such  tsixation  which 
are  not  sanctioned  by  the  scale  then  in  force." 

The  scale  in  force  at  the  time  of  the  taxation  is 
given  in  the  Appendix  to  the  County  Court  Rules, 
1H89,  and  in  it  the  lower  scale  is  headed :  "  Costs  to 
be  paid  to  solicitors  in  actions  and  matters,  as  wedl 
between  party  and  party  as  between  solicitor  and 
client,  where  the  amount  recovered  exceeds  £2  and 
does  not  exceed  £10."  At  the  end  of  the  scale  is  the 
following  note:  **  N.B. — No  other  costs  are  to  be 
allowed  than  the  above  where  the  amoimt  claimed 
does  not  exceed  £10,  unless  the  judge  certifies  under 
section  119  of  the  Coimty  Courts  Act,  1888." 

The  higher  scale  is  headed :  *'  Costs  to  be  paid  to 
solicitors  in  actions  and  matters,  as  well  as  between 
party  and  party  as  between  solicitor  and  client,  where 
the  subject-matter  or  the  sum  recovered  exceeds  £10." 

Channelly  Q,C,y  and  R,  M,  Bray,  for  the  appellants. 

Crump f  Q,C.y  and  IF.  H.  C.  Payne,  for  the  re- 
spondent. 

The  arg^uments  used  were  the  same  as  in  the 
Divisional  Court. 

Lord  Esher,  M.R. — In  this  case  I  do  not  think  it 
necessary  now  to  decide  whether  the  taxation  of  this 
bill  of  costs  was  exclusively  a  matter  for  the  county 
court.  Certainly,  such  bills  of  costs  ought  not  to  be 
brought  before  masters  of  the  High  Court,  except 
under  exceptional  circumstances.  If  it  were  to 
becomci  a  practice  that  bills  of  costs  incurred  in 
proceedings  before  county  courts  should  be  brought 
for  taxation  before  masters  of  the  High  Court,  the 
judges  would  have  to  amend  the  rules  in  order  to 
prevent  such  a  thing  from  occurring.  But  assuming 
that  the  bill  of  costs  was  properly  brought  before 
the  master,  the  question  is,  whether  he  has  any  power 
when  the  amount  claimed  exceeds  £10,  and  the 
amount  recovered  is  less  than  that  limit,  to  direct  in 
a  taxation  between  solicitor  and  client  that  the 
solicitor  shall  receive  any  costs  other  than  those 
given  by  the  lower  scale.  The  question  really  turns 
on  the  construction  of  section  118  of  the  County 
Courts  Act,  1888,  and  of  the  rules  made  under  that 
Act.  Those  rules  were  made  by  a  committee  of 
county  court  judges,  and  they  are  to  have  the  same 
force  and  validity  as  an  Act  of  Parliament.  We 
must,  therefore,  look  at  the  rules  and  the  Act 
together,  and  construe  them  as  if  they  were  all  one 
enactment.  The  lower  scale  is  headed :  "Costs  to  be 
paid  to  solicitors  ...  as  well  between  party  and 
party  as  solicitor  and  client,  where  the  amount 
recovered  exceeds  £2  and  does  not  exceed  £10." 
Then  follows  the  scale  of  costs,  and  then  comes  this 
note :  *'  N.B. — No  other  costs  to  be  allowed  than  the 
above  where  the  amount  claimed  does  not  exceed  £10, 
unless  the  judge  certifies  under  section  119."  There- 
fore, even  where  the  amount  claimed  and  the  amount 
recovered  are  under  £10,  the  judge  may,  under  sec- 
tion 119,  certify  under  certain  circumstances,  which 
are  specified  in  the  section,  for  costs  on  the  higher 
scale.  But  where,  as  in  the  present  case,  the  amount 
claimed  is  over,  and  the  amount  recovered  is  under, 
the  limit,  the  negative  part  of  the  note  does  not 
apply.  It  is,  theiefore,  a  question  whether  the  note 
does  not  by  necessary  implication  give  a  power  in 
such  a  case  to  give  more  costs  than  are  allowed  by 
the  lower  scale.  No  doubt,  as  between  jjarty  and 
party,  the  taxation  must  in  such  a  case  be  on  the 
lower  scale.    In  my  opinion,  the  effect  of  the  note  is 


to  give  the  master  in  such  cases  a  discretion  to  allow, 
as  between  solicitor  and  client,  costs  on  the  higher 
scale.  Of  course,  he  cannot  give  more  costs  than 
are  allowed  by  the  higher  scale,  but  I  think  that  be 
has  a  discretion  where  the  amount  claimed  exceeds 
£10,  and  the  amount  recovered  is  less  than  £10,  to 
give  costs  either  on  the  higher  or  the  lower  scale. 

I  can  see  nothing  in  section  118  inconsistent  with 
this  view.  Section  119,  in  my  opinion,  does  not 
apply  at  all  to  disputes  between  solicitor  and  client. 
It  has  reference  only  to  taxation  as  between  party 
and  party,  and  therefore  I  think  it  does  not  in  any 
way  limit  section  118  on  this  point. 

The  note  to  the  scale  is  equally  a  part  of  the  enact- 
ment.  We  are  boimd  to  give  a  meaning,  if  possible,  to 
every  part  of  the  enactment,  and  this,  in  my  opinion,  is 
the  only  meaning  which  this  note  Ib  capable  of  beaiing. 
The  master,  therefore,  has  a  discretion  which  he  must 
exercise  on  the  circumstances  of  each  case.  He  will 
have  to  consider  whether  he  will,  under  the  drcnm- 
stances,  allow  costs  on  the  lower  or  the  higher  scale. 
If  a  solicitor  knew,  or  ought  to  have  known  by  taking 
ordinary  care  and  making  ordinary  inquiries,  that  his 
client,  who  alleged  that  he  claimed  a  larger  sum, 
would  not  possibly  recover  more  than  £10,  then  he 
ought  not  to  allow  him  to  claim  more,  and  if,  blow- 
ing this,  he  nevertheless  claimed  more,  then,  after 
judgment  had  been  given  for  less  than  £10,  when  tk 
bill  of  costs  csune  for  taxation,  I  should  think  that 
the  master  would  exercise  his  discretion  against  the 
solicitor,  and  would  bind  him  down  to  the  lower 
scale.  On  the  other  hand,  if  the  client,  through 
reticence  or  wilfulness,  misinformed  the  solicitor  and 
misled  him  into  believing  that  he  had  a  fair  chance  of 
recovering  a  larger  sum  than  £10,  then  if  the  solicitor 
refused  to  bring  the  action  for  that  larger  snm,  he 
would  be  equafly  wrong  ;  for  a  solicitor  has  no  right 
to  shut  out  his  client  from  recovering  the  amount  he 
believes  to  be  due  to  him.  In  such  a  case  it  would  be 
a  great  hardship  on  the  solicitor  if  he  "were  unable  to 
recover  against  the  client  even  the  costs  which,  on 
the  faith  of  the  client's  statement,  he  had  paid  out  of 
his  own  pocket  in  furtherance  of  the  action.  In  suc^ 
a  case  I  think  that  the  master  would  exercise  his 
discretion  in  the  solicitor's  favour,  and  would  give 
him  costs  on  the  higher  scale.  Therefore,  in  the 
present  case  I  think  that  the  master  had  a  discretiiHi 
which  he  has  not  exercised,  and  that  the  matter 
must  consequently  be  remitted  to  him  with  thL< 
expression  of  our  opinion.  It  follows  that  we  think 
that  the  Divisional  Court  was  wrong,  and  that  this 
appeal  must  be  allowed.  I  wish  to  repeat  that  this 
decision  is  given  on  the  assumption  that  the  master 
had  jurisdiction  to  tax  the  bill,  as  to  which  I  say 
nothmg. 

Ka.y,  L.J. — I  agree.  I  confess  that  at  first  I  was 
in  some  difficulty  to  reconcile  the  heading  and  the 
note  to  the  lower  scale  of  costs,  but  I  think  the  sug- 
gestion of  the  Master  of  the  BoUs  completely  solves 
the  difficulty.  No  doubt,  according  to  section  W. 
the  costs  in  this  case  must  be  taxed  on  the  lower 
scale,  but  that  lower  scale,  by  its  note,  allows  the 
master  a  discretion  in  such  a  case  as  this  to  give  more 
costs.  That  discretion  is,  I  think,  perfectly  consis- 
tent with  the  section,  and  it  alone  makes  the  heading 
and  the  note  reconcileable.  On  this  point,  therefore, 
we  differ  from  the  Divisional  Court,  and  the  master 
will  have  to  exercise  his  discretion  and  say  whether 
any  and  what  part  of  the  bill  should  be  taxed  on  the 
higher  scale.  I  am  most  anxious  not  to  fetter  that 
discretion,  and  I  will  only  suggest,  in  addition  to  the 
illustrations  given  by  the  Master  of  the  EoUb,  that  in 
my  opinion  the  master  might,  if  he  thought  fit,  say 
that  counsers  fee  or  some  other  outgoings  ought  not 
to  be  allowed  on  the  higher  scale,  and  might  leave 
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them  on  the  lower  scale  while  allowing  other  of  the 
costs  on  the  higher  scale. 

Aj^peal  alhu}ed. 

Solicitors  for  the  appellants,  Laiighn's  (f*  Bide  it. 

Solicitor  for  the  respondent,  Mwria  N.  Fullir, 


Prom  a  B.  Div.  Nov.  28. 

Abrahams  v.  Deakin.  (a.) 

Magter  and  servant — False  imprisonment — Arrest  by  a 
servant — Liability  of  master. 

The  plaintiff y  with  a  friend,  went  into  a  public-IiQusey 
in  which  N,,  a  servant  of  the  defetidanfs,  was  barman 
and  acted  as  manager  of  the  bar.  The  plaintiff ^ s  friend 
gave  to  N.^  in  payment  of  liquor  supplied  to  him  and  the 
plaintiffs  a  German  ten-mark  piece  in  lieu  of  a  half- 
sovereign.  N.  went  for  change,  but,  on  discovering 
that  the  coin  was  a  foreign  one,  brought  it  back  and 
got  an  English  half-sovereign  in  return.  On  the 
plaintiff  and  his  friend  leaving  the  public-house,  N, 
followed  them  out  and  gave  them  both  into  custody  for 
attempting  to  pass  false  coin.  The  charge  was  dismissed. 
Upon  an  action  by  the  plaintiff  against  the  defendant,  as 
master  of  N.,  for  false  imprisonment,  the  only  evidence 
of  any  authority  in  N.  to  give  suspected  persons  itito 
custody  was  the  fact  t/uit  he  was  manager  of  the  bar. 

Held,  that  there  toas  no  evidence  of  any  liability  in  the 
defendant  for  the  action  of  his  servant. 

Owston  V,  Bank  of  New  South  Wales  {decided  by 
the  Privy  Council),  4  App.  Cas.  270,  27  W.  R.  Dig. 
156,  approved  and  adoj^fted. 

This  was  an  action  for  false  imprisonment,  in  which, 
at  a  trial  before  Wills,  J.,  and  a  jury,  a  verdict  and 
judgment  had  been  entered  for  the  plaintiff  for  £50. 

The  material  facts  were  that  the  plaintiff  had  gone 
into  a  public-house  of  the  defendant's,  with  a  friend, 
who  offered  to  the  barman  a  ten-mark  German  piece 
in  lieu  of  half-a-sovereign. 

The  barman,  one  Nunney,  took  the  coin  to  get  it 
changed,  but,  finding  it  to  be  a  foreign  coin,  returned 
it  to  the  plaintiff's  friend,  who  thereupon  gave  the 
bonnan  a  half-sovereign  in  its  place.  Subsequently, 
when  the  plaintiff  and  his  friend  had  left  the  public- 
house,  the  barman,  Nunney,  followed  them  into  the 
treet,  and  gave  them  into  custody  for  attempting  to 
pass  bad  money. 

At  the  police-station  the  inspector  declined  to  take 
thecharse. 

The  plaintiff  brought  the  present  action,  and  his 
friend  had  brought  another,  against  the  defendant  as 
the  proprietor  of  the  public-house,  and  so  responsible 
for  its  servants.  The  defendant  did  not  reside  upon 
the  premises,  but  came  round  to  inspect  this  amongst 
other  houses,  for  which  he  held  a  licence.  Nunney, 
the  barman,  acted  as  manager  of  the  business  at  the 
bar.  There  was  no  other  evidence,  beyond  this  fact, 
that  Nunney  had  any  Huthority  to  give  people  into 
custody.  Wills,  J.,  allowed  the  case  to  go  to  the  jury, 
on  the  ground  that,  there  being  evidence  that  Nunney 
was  manager,  it  was  for  the  jury  to  say  whether  a 

CQ  acting  as  manager  in  that  particular  class  of 
ess  would  not  be  impliedly  authorized  to  give 
suspected  persons  into  custody. 

The  defendant  now  appealed,  on  the  ground  that 
tiiere  was  no  evidence  to  go  to  the  jury  of  Nunney 
having  any  authority  to  take  any  such  action. 

(o.)  Eeported  by  Spencer  L.  Holland,.  Esq.,  Bar- 
rister-at-Law. 


Cock,  Q.C.,  and  B.  Wallace,  for  the  appellant.-— 
There  was  no  evidence  of  any  implied  authority  in 
Nunney  to  take  anyone  into  custody :  Allen  v. 
London  and  South-Western  Railway  Co,,  19  W.  R.  127, 
L.  R.  6  Q.  B.  65;  Owston  v.  Bank  of  New  South 
Wiil4's,  4  App.  Cas.  270,  27  W.  R.  Dig.  166;  and 
Poulton  V.  London  ami  South-Western  Railway  Co.,  16 
W.  R.  309,  L.  R.  2  Q.  B.  534.  There  was  no  evi- 
dence of  any  immediate  necessity  to  arrest  the  re- 
rttdent.  The  property  of  the  master  was  not  in 
ger.  The  conunon  law  right  to  arrest  anyone 
suspected  of  being  about  to  commit  a  felony  does 
not  apply  here. 

French,  Q.C.,  and  c7.  W.  Gordon,  for  the  respond- 
ent.— It  was  for  a  jury  to  say  whether,  upon  the 
facts  of  this  case,  there  could  be  authority,  express  or 
implied,  in  the  manager  of  a  public-house  bar  to  take 
such  steps  as  Nunney  did.  This  is  a  question  of  fact 
which  the  jury  have  found  in  the  respondent's  favour : 
Ward  V.  General  Omnibus  Co,,  21  W.  R.  358 ;  Goff  v. 
Great  Ni/rthern  Railway  Co,,  3  El.  &  M.  672 ;  and 
Seymour  v.  Greenwood,  6  H.  &  N.  359. 

[It  was  mentioned  that  in  the  other  action  of 
Metcalfe  v.  Deakin,  upon  the  same  facts,  Denman,  J., 
had  ruled  that  there  was  no  evidence  of  authority  by 
Deakin  to  go  to  the  jury.] 

Lord  EsHEE,  M.R. — The  whole  of  this  case  tiuns 
upon  the  action  of  Nunney,  who  clearly  was  a  bar- 
man, whatever  else  people  chose  to  c^l  him.  The 
only  evidence  of  his  authority  is  the  fact  that  he 
acted  as  what  is  called  manager  in  this  public-house. 
He  was  not  a  general  manager  of  the  business ;  he 
did  not  act  as  manager  in  any  other  place  than  the 
bar  and  bar-room.  That  being  his  position,  the 
only  question  is.  Does  that  office  give  him  the  right 
ana  the  implied  authority  to  act  as  he  did 't  That  is, 
to  follow  two  persons  out  into  the  street  and  to  give 
them  into  custody  for  an  alleged  attempt,  which  in 
any  case  had  failed,  to  commit  a  crime.  In  the  ab- 
sence of  any  express  authority  by  his  employer  to 
take  persons  into  custody  on  suspicion,  it  was  for  the 
plaintiff  to  show  some  general  custom  in  the  trade 
to  give  managers  such  authority.  None  was  pro- 
duced. The  judge  appears  to  have  made  some  re- 
marks on  the  dangers  to  which  a  publican  is  more 
particularly  exposed  from  stray  customers.  I  do  not 
agree  with  that  opinion,  but,  even  if  I  did,  that  was 
no  evidence  as  coming  from  the  judge.  It  was 
merely  an  expression  of  opinion.  Was  there  any  evi- 
dence of  authority  being  in  Nxmney  upon  which  a 
jury  could  be  entitled  to  act  either  as  an  inference 
or  as  implying  authority?  I  am  clearly  of  opinion 
that  there  was  not.  The  case  comes  within  the  prin- 
ciples of  Allen  V.  London  and  South-Western  Railway 
Co.  and  Owston  v.  Bank  of  New  South  Wales.  If  an 
act  is  done  by  a  servant  on  his  own  behalf  or  out  of 
spite,  the  master  is  not  liable  for  its  consequences, 
even  though  the  authority  given  be  a  general 
authority.  The  latter  case  was  decided  by  the  Privy 
Council,  and  though  not  binding  upon  us  here,  is  of 
the  greatest  possible  weight,  and  I  adopt  its  judgment 
ui^esitating^. 

LoPES,  L.  J. — I  agree.  The  only  question  upon  the 
evidence  given  is,  "VHiat  was  the  implied  authority  in  a 
servant  in  charge  of  the  management  of  a  bar  ?  There 
is  no  other  evidence  of  aumority  here  except  the 
fact  that  Nunney  was  manager  of  the  bar-room. 
Blackburn,  J.,  in  Allen  v.  London  and  South -WesUrn 
Railway  Co,,  lays  down  the  right  principle:    **The 

Srincipie  which  governs  the  present  case  has  been  laid 
own  in  the  cases  cited ;  there  is  an  implied  authority 
to  do  all  those  things  that  are  necessary  for  the  pro- 
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tection  of  the  property  intrusted  to  a  person  or  for 
fulfilling  the  duty  which  a  person  has  to  perform." 
There  is  no  imphed  authority  in  a  servant  to  punish 
a  customer  for  a  supposed  infringement  of  the  law. 
How  can  an  authority  be  presumed  to  exist  em- 
powering him,  at  a  time  when  his  master's  property 
was  admittedly  safely  secured,  to  go  after  and 
arrest  a  customer  ?  Such  a  supposition  is  aimed  at 
in  Blackburn,  J.'s  words :  **  There  is  a  marked  dis- 
tinction between  an  act  done  for  the  purpose  of  pro- 
tecting the  property  by  preventing  a  felony  or  re- 
covering it  back,  and  an  act  done  for  the  purpose  of 
Sunishing  the  offender  for  what  has  already  been 
one."  There  can  be  no  such  authority  of  any  sort 
or  kind  implied,  nor  could  it  be  presumed  from  any 
evidence  before  the  court  in  this  case. 

ICay,  L  J.— The  question  is,  whether  there  was  evi- 
dence to  go  to  a  jury  on  which  they  could  reasonably 
find  that  there  was  an  implied  authority  in  the 
manager  of  a  public-house  bar  to  punish  anyone  for 
attempting  to  commit  a  crime  ?  No  evidence  of  cus- 
tom in  the  trade  was  ever  given.  The  sole  evidence 
was  the  fact  of  the  servant  being  the  manager  of  the 
bar.  There  was  no  question  of  property  having  to  be 
protected  or  as  to  the  prevention  of  a  felony.  Can 
there  be  said  to  be,  upon  such  evidence,  any  power  in 
the  servant  to  do  sucn  an  illegal  act  as  was  admit- 
tedly done  here  in  order  to  prevent  other  people  from 
tr3ring  to  commit  the  offence  originally  alleged  to 
have  been  attempted  ?  Suppose  the  case  of  a  wrong- 
ful assault  by  a  manager  upon  a  customer  at  the  bai, 
under  the  plea  of  'keeping  order,  or  of  libellous 
letters  inserted  by  him  for  some  reason  against  a 
customer  in  a  newspaper,  could  his  master  be  held 
liable  for  such  conduct  ?  It  would  be  as  absurd  to 
hold  so  as  it  would  in  this  case. 

Appeal  allowed. 

Solicitors  for  the  appellant,  PecJcham,  Mattland,  & 
Peckham, 

Solicitors  for  the  respondent,  Kime  lik  Ilaminond, 


Vtv^  ®outt  of  Kutitt^e. 


Chan.  Div.  \ 
North,  J.  j 


July  30,  1890. 

In  re  BiQNOLD. 
Bignold  v.  Bignold.  (a.) 
Will — Legacy — Interest  on  legacy — Date  at  which  interest 
begins  to  run, 
A  testator  directed  his  trustees  to  set  apart  and  invest  a 
certain  sum  {part  of  the  proceeds  of  sale  of  his  real  and 
personal  estate),  and  to  permit  his  wife  to  receive  the 
income  during  her  vndowhoody  the  provision  to  he  accepted 
by  her  in  lieu  of  dower  and  freebench.      The  widow 
elected,  to  take  the  legacy. 

Held,  that  she  was  entitled  to  interest  on  the  legacy 
from  the  expiration  of  a  year  after  the  date  of  the 
testator's  death ,  hut  twtfrom  the  date  of  his  death. 

Further  consideration. 

William  Atkins  Bignold,  by  his  wiU,  after  bequeath- 
ing to  his  wife  his  household  furniture  and  provisions, 
and  also  a  legacy  of  £1,000  to  be  paid  within  three 
months  after  his  death,  gave  his  freehold  estates  and 

(a.)  Reported  by  J.  Trustram,  Esq.,  Barrister-ftt- 
Law. 


residuary  personal  estate  to  trustees  lipon  trust  for  Bal« 
and  conversion,  and  devised  his  copyhold  estates  to  such 
uses  as  his  trustees  should  appoint  for  the  purpose  of 
completing  any  sale  of  them.  And  the  testator  di- 
rected his  trustees  to  set  aside  out  of  the  prooeeda  of 
sale  of  his  real  and  residuary  personal  estate  the  sum  of 
£2,(M)0  upon  trust  to  invest  the  same,  and  to  pemiit 
his  wife  to  receive  the  income  thereof  so  long  as  she 
should  continue  his  widow.  And  the  will  proceeded : 
"I  declare  that  the  provision  hereinbefore  made  for 
my  said  wife  shall  be  accepted  by  her  in  lieu  of  ker 
claim  to  dower  or  freebench  out  of  my  said  estates." 

The  testator  died  in  1884.  His  personal  estate 
proved  insufficient  for  the  payment  of  nis  funeral  snd 
testamentanr  expenses  and  debts  and  the  legacy  of 
£1,000,  so  that  the  whole  of  the  sum  of  £2,000  wu 
payable  out  of  the  proceeds  of  the  sale  of  his  freehold 
and  copyhold  estates. 

The  widow  elected  to  take  the  provision  made  for 
her  in  the  will  in  lieu  of  dower  and  freelienoh. 

This  was  the  further  consideration  of  an  action  for 
the  administration  of  the  testator's  estate,  and  the 
question  for  decision  was  whether  interest  on  the  snm 
of  £2,000  ran  from  the  date  of  the  testator's  death  or 
from  the  end  of  a  year  after  that  date. 

Cozens-Hardy,  Q.C,  and  Ijyttletofi  Chubb,  for  tbe 
plaintiff. — The  interest  on  the  £2,000  runs  from  tk 
expiration  of  a  year  from  the  death  of  the  testator. 
[They  were  stopped  by  the  court.] 

Everett,  Q,0,y  and  A,  J,  Chitty,  for  the  widow.— Ths 
widow  is  entitled  to  interest  on  the  £2,000  from  the 
date  of  the  testator's  death,  as  her  interest  in  the  £2,000 
is  in  satisfaction  of  dower  and  freebench,  and  a  legacnr 
in  satisfaction  of  a  debt  carries  interest  from  thedeau 
of  the  testator :  Clark  v.  SetveH,  3  Atk.  96 ;  Theobdd 
on  Wills,  3rd  ed.,  133.  [Cozens'-ffardy,  Q.C,  referred 
to  Elton  V.  Mfmtague,  1  L.  J.  Ch.  (O.  S.)  212.]  That 
case  differs  from  the  present,  as  there  the  legacy  was 
directed  to  be  paid  within  three  months  from  tke 
testator's  death.  The  fact  that  the  l^^acy  must  be 
paid  out  of  the  proceeds  of  real  estate  <K>e8  not  affect 
the  question :  Turner  v.  Buck,  22  W.  E.  748,  L.  B.  18 
Eq.  301. 

Hadley,  Whinrtey,  and  Stokes,  for  other  parties. 

North,  J. — It  is  dear  that  the  interest  on  tke 
£2,000  runs  from  the  end  of  the  year  after  the 
testator's  death.  There  is  no  personal  estate  of  the 
testator  to  satisfy  the  £2,000,  which  must  come 
entirely  out  of  the  proceeds  of  sale  of  his  real  estata 
In  an  ordinary  case  a  certain  rule  has  to  be  adopted 
in  the  distribution  of  personalty — ^viz.,  legacies  must 
be  paid  within  a  year  from  the  date  of  the  iestator^s 
death,  from  which  time  an  unpaid  legacy  will  cany 
interest.  I  think  that  the  same  rule  ought  to  apply 
in  this  case,  and  that  the  interest  ought  to  ooDunenoe 
to  run  after  the  expiration  of  that  year.  This  seems 
in  accordance  with  the  decision  in  Elton  ▼.  MotUagve, 
where  a  legacy  of  £5,000  was  given  to  the  testator's 
widow,  to  be  paid  her  within  three  months  after  his 
death  in  lieu  of  jointure,  and  it  was  held  that  the 
widow,  having  elected  to  taJce  the  legacy,  was  not 
entitled  to  interest  between  the  testator's  death  and 
the  three  months  within  which  the  legacy  was  directed 
to  be  paid.  The  Vice-Chancelldr  says :  **  The  comt 
intends  that  a  testator  means  his  widow  to  be  provided 
for  from  the  moment  of  his  death,  and  th^efore  a 
legacy  to  her  carries  interest  from  that  time.  This, 
however,  is  a  case,  not  of  a  simple  legacy,  but  of 
election.  The  widow  is  provided  for  by  her  jointure ; 
she  is  to  make  her  election ;  and,  in  that  cdeotion,  tiie 
circumstance  that  the  legacy  is  not  payable  till  three 
months  after  the  testator's  death,  is  one  of  the 
ingredients  to  be  taken  into  the  aoooant."     That 
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deonan  seems  in  point,  and  I  must  follow  it.  It  may 
beiemarked  that  the  Vice-Chancellor  took  the  view 
li^  *^®  «w®  of  an  ordinary  legacy  the  widow 
would  have  been  entitled  to  interest  from  the  testator's 
deal^H-wfaich  has  since  been  held  to  be  wrong.  The 
hck  that  he  took  that  view  makes  the  decision 
stronger. 

SoKdtos.  Thomeycroft  &  WiUis ;  Eldred  &  Biynold ; 
Blal-e  dfe  HaseUine;  F.  A.  &  A.  C.  Doyle. 


Chan.  Div.  ) 

Stirling,  J.  j  Nov.  14,  21. 

In  re  POWBBS. 
Manisty  v.  Abohdale.  (a.) 

^^'!^j'^^  i«*rcA<Mcr~iSofc  under  order  of  court— 
Cmdtiwne.aa  to  poaaesnon— Conditions  of  tenancy— 
Non-payment  of  rent  by  outgoing  tmanlr— Distress  by 
receiver— Statute  of  8  Anne,  c.  18,  «.  7. 

P.  was  yearly  tenant  of  a  farm  under  a  ivritten  agree- 
ment, whtch  provided  (inter  alia)  that,  in  tlie  last  year 
of  Aw  tenancy,  he  should  consume  an  the  farm  all  the 
%.  &r  produced  thereon ;  tfiat  he  should  stack  in  tlie 
fnrvs  and  ricA' yards  all  the  c^rrn,  grain,  and  hay  pro- 
rfwccrf,  and  the  hay,  straw,  .fee,  were  to  be  consumed  by 
came,and  the  dung,  iScc,,tobelefton  the  premises,  for  which 
purpose  he  was  to  have  the  i«w  of  the  bams  and  yards 
wcessary  until  the  2oth  of  March  next  after  the  end  of 
We  tenancy;  that  the  landlord  or  the  incoming  tenant 
ihmddbe  at  liberty  to  enter  upon  the  lands  and  prepare 
Wm  /or  seeds,  &c. ;  that  the  tenant  should  also  leave 
fwihe  landlord  or  incoming  tenant  ''all  the  hay,  straw, 
aiwr  ro(As  remaining  unconsumed,  being  paid  or  allowed 

u^ItT^"'  ^^  *^'  ^  ^^*  ^^  ^f  *^«  tenancy,  the 
toiMtford  or  the  incoming  tenant  should  allow  to  him  for 
tte  wawtre  and  other  things  done,  and  **for  the  wncon- 
timed  hay,  straw,  and  roots J*^ 

The  farm  was  sold  under  the  order  of  the  court  to  A., 
««^  to  "  such  tenant  right  as  the  occupier  might  be  en- 
tmdtoonguitting'';  and  by  one  of  the  conditions  the  pur- 
^Mser  was  to  pay  the  balance  of  his  purchase-money  on  or 
fte/ore  the  29th  of  Sq>temher,  1890;  and  upon  payment 
^f^JZ  ^  ^*^^  ^  possession  of  the  farm  as  frwn  the 
^th  of  Sf^fftember,  from  which  day  he  was  to  pay  all 
(nUgoings.  ^^ 

P.'s  tenancy  expired  at  Michaelmas,  1890.  A.  paid 
lii6purchase-money  into  court  on  the  l^th  of  October, 
IwO,  and  he  was  let  into  possession,  but  only  on  the 
WW  of  the  above  contract  of  tenancy,  and  no  conveyance 
Aarf  been  executed.  The  rent  payable  by  P.  at  Michael- 
Tf\}^^'  .^^  ^^  **^  iwtrf;  afid  on  the  24th  of 
fJciober  a  distress  was  put  in  by  ff,,  the  receiver  ap- 
pointed in  the  action,  and  under  it  certain  stacks  of  ftay 
"w  ftraw  produced  duHng  the  last  year  of  the  tenancu 
f'ffn  seized. 

A,  moved  for  an  injunction  to  restrain  the  receiver 
Jrm  remaining  in  possession  of,  or  from  removi?ig  or 
K«in^  any  of,  the  distrained  goods. 

5eW,  that  the  legal  reversioners  were  entitled  to 
^idrain  on  the  goods  of  the  tenant,  but  were  in  equity 
frMfew  for  the  purchaser,  and  could  not  exercise  their 
"3At«  so  as  to  prevent  his  enjoying  every  benefit  of  his 
^"fontrship, 

Hdd,  also,  that  the  statute  of  8  Anne,  r.  18,  did  not 
^pply  to  such  a  case. 

Motion. 

All  the  necessary  facts  are  stated  in  the  judgment. 


(a.)  Beported  by  H.  M.  Chabters  Maofhebson, 
Esq.,  Bairister-at^Law. 


Warrington,  for  the  defendant.— The  plaintiffs' 
distress  could  only  be  justified  under  8  Anne,  c.  18,  s, 
7,  and  they  had  not  brought  themselves  within  it. 

He  cited  NuttaUv.  Staunton,  4  B.  &  C.  51. 

Oraham  Hastinqs,  Q.C.,  and  Methold,  for  the  plain- 
ti^' — The  defendant  has  no  leffal  title,  and  cannot 
interfere  in  this  matter  at  aU.  The  tenant's  possession 
continues,  if  the  term  is  extended  for  certain  pur- 
poses. 

They  cited  Knight  v.  Benett,  3  Bing.  364. 
[Stirling,  J.— That  case  shows  that  the  Statute  of 
8  Anne  has  no  application]. 

Leverson,  foi;  other  parties. 

Warrington,  in  reply.— The  defendant  is  entitled  to 
protection  as  a  purchaser  under  the  sale  by  the 
court. 

Cur.  adv.  vult. 

November  21.— Stirling,  J.— This  is  a  motion  on 
behalf  of  the  defendant,  Frederick  Archdale,  that 
Edward  Hart,  the  receiver  appointed  in  the  action, 
and  the  bailiffs  or  agents  employed  by  him,  may  be 
restrained  from  remaining  in  possession  of  the  goods 
distrained  by  the  said  Edwturd  Hart  as  receiver  on 
the  24th  of  October,  1890,  or  from  removing  or  sell- 
ing any  of  the  said  eoods.  The  applicant  is  a 
defendemt,  but  he  is  also  purchaser  upon  a  sale  by 
the  court  under  conditions  stating  the  property  to  be 
"  in  the  occupation  of  Mr.  Herbert  Powers,  whose 
tenancy  expires  at  Michaelmas,"  1890;  and  to  be 
sold  subject  to  **  such  tenant  right  as  the  occupier 
might  be  entitled  to  on  quitting."  By  condition  14 
the  purchase-money  was  to  be  paid  on  or  before 
the  29th  of  September  last ;  and  it  is  provided  that 
the  purchaser  of  each  lot  was,  upon  pa3rment  of  his 
purchase-money,  to  be  entitled  to  possession  as  from 
the  29th  of  September,  from  which  day  all  outgoings 
were  to  be  paid  by  the  purchasers,  and  such  rents, 
profits,  and  outgoings  should,  if  necessary,  be  appor- 
tioned by  the  judge  at  chambers.  The  purohase- 
monfey  was  paid  on  the  13th  of  October,  1890 ;  the 
purchaser  was  let  into  possession ;  and  there  is  nothing 
to  show  that  he  was  let  in  otherwise  than  under  the 
terms  of  the  contract.  No  conveyance  has  yet  been 
executed,  and  the  legal  estate  is  vested  in  the 
plaintiffs. 

Herbert  Powers  held  under  an  agreement  dated  the 
2()th  of  December,  1884,  by  which  it  was  first  pro- 
vided that  the  tenancy  was  to  be  from  year  to  year, 
commencing  on  the  29th  of-  September,  1884,  deters- 
minable  at  the  end  of  any  year  by  a  year's  notice  to 
quit  by  either  party,  at  the  yearly  rent  of  £625, 
payable  half-yearly  on  the  25th  of  March  and  the 
29th  of  September  in  every  year,  the  first  pa3rment 
to  be  made  on  the  25th  of  March,  1885. 

The  9th  condition  of  tenancy  was  that  the  tenant 
should  in  the  last  year  of  the  tenancy  spend  and  con- 
stune  on  the  farm  and  lands  all  hay,  straw,  ^rain, 
crops,  and  fodder,  dung,  and  manure,  produced  and 
made  there,  the  dung  and  manure  to  be  spread  over 
the  lands  in  a  husband-like  manner ;  except  that  he 
should  be  at  liberty  to  remove  hay  and  straw,  if,  for 
every  ton  of  hay  and  straw  so  removed,  he  brought 
and  consumed  on  the  farm  at  last  three  tons  of  good 
rotten  dung  or  other  manure  of  equal  soodness. 

Condition  10  was  that  the  tenant  should  stock  in 
the  bams  and  rick  yards,  in  the  last  year  of  the 
tenancy,  all  the  com,  grain,  and  hay  produced  on 
the  premises,  the  com  and  grain  to  be  there  threshed 
out,  and  all  the  hay,  straw,  chaff,  stubble,  and  fodder 
to  be  there  consumed  l^  cattle,  and  the  dung, 
manure,  compost,  or  sofl  thereon  arising  to  be  left  on 
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of  the  debt.  So  far  as  it  conveys  the  estate,  the 
assignment  is  absolute  and  complete  the  moment  it  is 
ma&  according  to  the  forms  of  law.  Undoubtedly  it 
is  not  necessary  to  giye  notice  to  the  mortgagor  l^at 
the  mortgage  has  been  assigned  in  order  to  make  it 
valid  and  effectual.  The  estate  being  absolute  at 
law,  the  debtor  has  no  means  of  redeeming  it  but  by 
paying  the  money.  Therefore,  he  who  has  the  estate 
has,  In  effect,  the  debt,  as  tiie  estate  can  never  be 
taken  from  him  except  by  payment  of  the  debt.  With 
regard  to  the  mere  bond  or  covenant,  which  perhaps 
may  accompany  the  mortgage,  it  is  said  that  all  the 
ceremonies  declared  to  be  necessary  as  to  debts  in 
general  ought  to  be  observed.  But  it  is  difficult  to 
say  the  mortgage  passes  and  is  well  assigned  to  one 
person  and  yet  the  debt  remains  in  another.  It  is 
unpossible  that  it  can  be  so  divided.  Therefore,  by 
the  assignment  of  the  mortgage,  the  debt  necessarily 
passes  as  incident  to  it,  and  it  is  clear  that,  to  consti- 
tute a  valid  assignment,  notice  to  the  mortgagor  is 
not  necessary.  La  Walvyn  v.  The  AMignees  of  Shep- 
herdf  4  Vee.  119,  the  bankrupt  had  deposited  a  mort- 
ga^  and  bond ;  and  Lord  Alvanley  decreed  that  the 
assignees  should  execute  a  valid  assignment,  yet  the 
mortgagor  had  no  notice  whatever  of  the  deposit.  It 
would  be  strange  to  say  a  mere  deposit  ^ould  be 
effectual  against  the  assignees,  and  a  valid  and  com- 
plete assignment  should  not.  These  mortgage  debts, 
therefore,  passed  by  the  assignment  of  the  mortgages, 
and  the  plaintiffs  are  not  entitled  to  any  account  of 
them."  That  was  a  dear  decision  that  the  title  of 
the  particular  assignee  prevailed  as  against  the 
assignees  in  bankruptcy.  That  was  followed  in  Ex 
jHirte  Mackay,  In  re  Wrighty  1  Mont.  D.  &  B.  560,  and 
Ex  jxirte  Bametty  1  De  G.  194.  Those  were  all  bank- 
ruptcy cases,  but  the  same  principle  was  recognized 
by  Lord  Hatherley  in  In  re  Hughes'  Trusts^  12  W.  R. 
1025,  2  H.  &  M.  89,  where  he  takes  notice  of  the  dif- 
ference between  that  case  and  the  case  of  an  equitable 
mortgage.  He  says,  at  the  end  of  his  judgment: 
*^The  case  of  an  equitable  mortgagee  is  quite  dif- 
erent.  Suppose  it  is  one  mortgage,  it  is  quite  plain 
that  it  is  different,  because  one  mortgagee,  if  he 
has  an  equitable  estate  in  the  land  of  which  he 
is  the  cestui  que  trusty  may  at  any  time  require 
his  trustees  to  convey  that  equitable  estate  to  him. 
If  it  should  happen  that  there  are  several  mortgagees, 
if  a  single  mortgagee  could  require  to  have  the  estate 
conveyed  to  him,  it  follows  that  if  all  the  mortgagees 
concur  they  are  tenants  in  common  of  the  mortgage, 
and,  all  of  them  concurring,  could  have  it  either  con- 
veyed to  themselves,  in  oraer  to  secure  their  several 
mortgage  debts,  or  conveyed  to  trustees  for  them, 
they  joining  as  one  individual  in  making  that  request. 
They  have  a  distinct  estate  in  equity  in  the  land  itself, 
which  is  a  case  entirely  different  from  the  position  of 
persons  merely  having  an  interest  in  the  money  which 
is  to  be  produced  by  sale  or  mortgage,  as  they  had  in 
Lee  V.  HowleUy  4  W.  R.  406,  2  K.  &  J.  531,  and  as 
they  had  in  Foster  v.  Cockerelly  3  CI.  &  F.  466."  So 
that  from  the  time  of  Sir  W.  Grant  down  to  that  of 
Lord  Hatherley  the  rule  has  prevailed  that,  as  between 
the  particular  assignee  and  the  assignee  in  bankruptcy, 
the  title  of  the  particular  assignee  prevails. 

That  being  the  state  of  the  autnorities,  I  hold  in 
this  case  that  the  bank  are  not  entitled  to  priority 
by  reason  of  having  given  notice  before  the  executors, 
and  their  claim,  therefore,  fails. 

Solicitors,  WarreUy  Oard/nery  &  Murtouy  for  Wata&n 
&  Wadsworthy  Nottingham;  Wilson y  BristowSy  & 
Carpmael ;  TayloTy  HoarCy  &  Box;  PoniifeXy  Hewitty 
&  PiU,  for  Wells  &  Hindy  Nottingham. 


Q.B.Div.(Dayand|  ^^^^ 

Lawrance,  JJ.)      { 
Durham  Ooitntt  Oottncil  v.  Assessment  Ck>MMinxE 

OF  THE  GhE8T£R-LB-StREBT  PoOR  LaW  UnIOK .  (a.) 

Poor    rate  —  Bateability  —  Industrial    schools  —  Load 
Government  Act,  1888  (51  &  62  Vict.  c.  41),  «.  3{wk). 

An  industrial  school  had  been  edaMished  (under  Vnt 
Industrial  Schools  Acts,  1866  and  1872)  by  the  judiea 
of  a  county  t  and  had  been  transferredy  under  section  3 
(t^H'O  of  the  Local  Government  Act,  1888,  to  the  couniy 
council. 

Eddy  that  it  was  not  occupied  on  behalf  of  the  Oroumy 
and  was  liable  to  be  rated  for  the  relief  of  the  poor.* 

Special  case  stated  for  the  opinion  of  the  oooit. 

l^e  material  facts  stated  in  the  case  were  u 
follows : — 

In  the  year  1881  the  Court  of  Quarter  Sessions  of 
the  Gounly  of  Durham,  professing  to  act  as  Uie 
prison  authority  for  the  county,  resolved  to  estdb- 
ush  a  county  industrial  school  under  the  Industrial 
Schools  Acts,  1866  and  1872,  and  submitted  to 
tiie  Home  Secretary  the  plans  of  a  fazin,  partly 
freehold  and  partly  copynold  of  inheritance,  at 
Earl's  House,  near  the  city  of  Durham  (being 
the  farm  mentioned  in  the  assessment),  which  they 
proposed  to  purchase  for  the  purpose.  The  Home 
Secretary  signified  his  approval  of  the  intended  pur- 
chase on  me  17th  of  Aueust,  1881,  and  by  an 
indenture  and  surrender,  both  dated  the  6tii  of 
July,  1883,  the  farm  was  conveyed  to  the  Clerk  of 
the  Peace  of  the  Ck)unty  of  Durham,  and  his  socom- 
sors  in  office,  upon  trust  for  the  purposes  of  ^ 
Industrial  Schools  Acts,  1866  and  1872.  The  inden- 
ture recited  the  purchase  of  the  farm  by  quarter 
sessions  as  the  prison  authority,  and  the  approval  of 
the  Home  Secretary,  as  before  stated. 

The  purdhase-money  of  the  farm,  and  the  oosts  of 
the  building  and  furniture,  were  paid  out  of  moneyi 
borrowed  by  the  county  justices  under  the  Prisons 
Authorities  Act,  1874,  on  security  of  the  county  rate. 

On  the  29th  of  June,  1885,  the  Home  Seoretaiy 
certified  that  the  new  school  was  fit  for  the  reception 
of  children  under  section  7  of  the  Industrial  SchoolB 
Act,  1866.  The  school  was  opened  on  the  2nd  of 
July,  1885,  and  has  since  subsisted  as  a  certafisd 
industrial  school  within  the  meaning  of  the  Acts 
above  mentioned. 

In  addition  to  the  officers'  apartments,  the  school 
comprises  acoommodation  for  150  boys,  including  a 
cottage-hospital  and  workshops,  in  which  they  are 
taught  trades,  such  as  dioemasing  and  carpentering, 
by  schoolmasters  who  form  part  of  the  regular  staJL 
There  is  also  a  hind-house,  in  which  a  rann  bailiff 
resides,'  under  whose  direction  the  boys  are  employed 
in  tilling  the  farm.  The  farm  and  the  building  above 
mentioned  are  of  reasonable  size,  having  rc«ard  to 
the  purposes  for  which  they  are  required,  and  a&rd 
no  accommodation  further  than  such  as  is  essential 
for  the  proper  employment  and  education  of  the  boyL 
The  revenue  of  the  school  consists — ^firstly,  of  the 
grants  in  aid  paid  by  the  €h)veinment  under  the 
Industrial  Schools  Acts ;  secondly,  of  nayments 
made  in  respect  of  boys  committed  to  the  school,  bat 
not  at  the  cost  of  the  county ;  and,  thirdly,  of  the 
proceeds  of  the  boys'  work,  and  of  the  sale  of  the 
surplus  produce  of  the  farm,  the  bulk  of  which 
produce,  however,  is  consumed  in  the  schooL    Theae 

•  See  and  compare  the  case  of  Showers  v.  Asieu* 
ment  Committee  of  Chelmsford  Poor  Law  Unioiiy  re- 
ported antey  p.  174. 

(a.)  Reported  by  T.  B.  Golquhouk  Dnj.,  Esq.,  Bar- 
lister-at-Law* 
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samB  together  have  not  been  in  any  year  sufficient  to 
def»y  the  expenses  of  the  school,  and  a  considerable 
sum  has  been  raised  annually  out  of  the  county  rates 
to  meet  the  defidenoy. 

Until  the  1st  of  April,  1889,  the  school  was  under 
the  management  of  quarter  sessions,  but  on  that  day 
the  Local  Grovemment  Act,  1888,  came  into  operation, 
by  section  3  (vii.)  of  which  all  business  done  by  quarter 
sessioDS,  or  any  of  its  committees,  in  respect  of 
the  establishment  and  maintentmce  of,  and  the  con- 
tribution to,  industrial  schools,'*  was  transferred  to 
the  county  council.  Since  the  last-mentioned  day  it 
has  been  assumed,  as  between  the  quarter  sessions 
ind  the  county  council,  that  the  effect  of  the  Act  is 
to  transfer  the  management  also  of  the  school  to  the 
county  council,  and  the  school  has  in  fact  been 
managed  by  the  county  council,  but  there  has  been 
no  fresh  appointment  of  superintendent,  although 
some  changes  have  been  made  among  the  minor 
officers.  The  usual  deficiency  was  made  up  last  year 
(as  before)  out  of  the  county  rate.  The  valuation  list 
of  the  said  union  was  -duly  made  and  approved  by 
the  assessment  committee  of  the  said  union,  and  the 
county  ooundl  gave  notice  of  objection  against  the 
name,  but  failed  to  obtain  relief.  The  rate  now 
appealed  against  was  made  in  conformity  with  such 
valuation  list. 

Walton,  Q,  C,  [Simey  with  him),  for  the  appellants  (the 
County  Council). — Prisons  are  not  rateable :  Oambier 
V.  Owrtetrs  of  Lydford,  2  W.  R.  226,  3  E.  &  B.  346 ; 
and  industrial  sdiools  ought  to  follow  the  same  rule. 
These  industrial  schools  are  incapable  of  being 
rated,  for  there  is  no  beneficial  occupation  of  them : 
Mersey  Docks  y.  Camerofi,  13  W.  R.  1069, 11  H.  L.  Cas. 
443;  Coomber  v.  Tha  Justices  of  Berks,  32  W.  R.  525, 
9  App.  Cas.  61.  Moreover,  these  schools  never  could 
he bmefidally  occupied,  they  are  property  "struck 
with  sterility,"  and  thoivfore  i  f  rato:l,  their  value  should 
he  returned  as  nil — West  Broiawich  Hchool  Boardy,  Over- 
teers  of  West  Rrmnwich,  32  W.  R.  866,  13  Q.  B.  D.  929. 
Two  reoent  cases  as  to  the  rateability  of  reforma- 
toiy  schools  bear  out  the  case  for  the  appellants : 
Beg.  V.  West  Derby,  L.  R.  10  Q.  B.  283,  23  W.  R.  Dig. 
153,  and  Tunnidiffe  v.  Overseers  of  Birkdale,  36  W.  R. 
360,  20  a  B.  D.  450.  Those  were  both  cases  of 
tchools  established  by  private  persons  and  maintained 
by  private  funds,  and  the  decisions  that  they  were 
rateable  turned  upon  the  fact  that  they  were  private 
institutions.  See  per  Lord  Esher,  M.R.,  in  the  latter 
case.  In  the  present  case  the  schools  are  public  insti- 
tutions, and  do  not  fall  within  those  decisions. 

R,  8.  Wright  {R.  Cunningham  Glen  with  him),  for 
the  respondents  (the  Union). — These  schools  are  not 
incapable  of  beneficial  occupation.  The  county 
oooncil  could  at  any  time  cease  to  cany  on  the  school 
and  let  these  premises  at  a  rent.  The  case  is  similar 
to  the  case  oi  a  board  school,  which  was  considered 
capable  of  beneficial  occupation  in  London  School 
Board  v.  St.  Leonardos,  Shoreditch,  34  W.  R.  583,  17 
Q.  B.  D.  738,  followed  in  Burton  v.  Burton  Union, 
38  W.  R.  181,  24  a  B.  D.  197.  This  school  is,  there- 
fore, not  exempt  as  being  **  struck  with  sterility." 
Neither  is  it  exempt  as  being  Crown  property,  and  to 
he  dassed  as  a  prison.  Neimer  in  the  hands  of  the 
justices  *nor  when  transferred  to  the  county  council 
can  it  be  said  to  have  been  used  for  Crown  pur- 
poses. 

They  also  referred  to  The  Justices  of  Lancctshire  v. 
Cheetham,  16  W.  R.  124,  L.  R.  3  Q.  B.  14,  and 
MarHn  v.  West  Derby  Union,  31  W.  R.  489,  11  Q.  B. 
D.  145. 

WaUon,  Q.a,  repUed. 

Bay,  J. — ^The  question  arising  upon  this  special 
case  is  whether  a  particular  industrial  school  is  or  is 


not  rateable.  The  history  of  the  school  is  shortly 
this.  It  was  established  by  the  coimty  justices  and 
sanctioned  by  the  Home  Secretary.  It  was  carried 
on  and  managed  under  the  control  of  the  justices 
until  the  Local  Government  Act,  1888,  was  passed ; 
since  then,  together  with  other  buildings  formerly 
under  the  control  of  the  justices,  it  was  transferred  to 
the  county  council.  We  have  to  say  whether  it  is 
rateable. 

Now  primd  facie  all  property  is  rateable  to  the 
relief  of  the  poor,  but  tnere  are  certain  exceptions. 
Crown  property  is,  of  course,  exempt ;  under  that 
head  fall  post  offices  and  other  offices  which  are  under 
the  direct  control  of  servants  of  the  Crown.  Another 
head  of  exemption  comprises  buildings  which  are  occu- 
pied quasi  for  the  Crown,  such  as  assize  courts,  county 
courts,  prisons,  and  other  similar  buildings;  these 
also  are  exempt  from  rating.  It  was  contended  that 
industrial  schools  come  under  this  head.  But  on  in- 
dustrial school  is  not  a  prison ;  it  is  true  that  persons 
who  are  sent  there  are  obliged  to  remain  there,  but 
that  does  not  constitute  a  prison.  It  was  said  that 
they  exist  solely  for  the  benefit  of  the  public;  but 
that  remark  would  apply  to  many  classes  of  property, 
and  it  does  not  affect  the  question  of  rating.  Neither 
does  the  fact  of  the  school  having  been  built  with 
public  money.  Probably  that  is  the  case  with  all 
mdustrial  schools  in  the  first  instance.  It  has  been 
decided  that  industrial  schools  supported  by  private 
money  are  rateable,  and  I  do  not  think  that  tne  fact 
of  the  school  being  controlled  and  managed  by  public 
officials  affects  its  rateability.  It  is  said  that  certain 
passages  of  the  judgments  relating  to  private  schools 
show  that  had  they  been  public  the  cases  would  have 
been  differently  decided.  I  do  not  agree  with  that 
argument  Judges  decide  a  particidar  case  upon 
reasons  which  are  satisfactory  to  them  as  to  that  case, 
and  their  reasoning  cannot  be  applied  to  other  states 
of  fact. 

It  seems  to  me  that  this  building  was  rateable 
when  it  was  in  the  hands  of  the  justices.  It  is  now 
in  the  hands  of  the  county  council,  and,  whatever 
may  be  said  about  the  justices,  it  certainly  cannot  be 
contended  that  the  county  council  are  servants  of  the 
Crown.  Even  when  in  the  hands  of  the  justices  this 
building  was  not  used  by  them  as  a  court  for  them  to 
sit  in  (in  which  case  it  would  not  have  been  rateable). 
It  was  rateable  in  the  hands  of  the  justices,  and  d 
fortiori  it  is  rateable  in  the  hands  of  the  county 
council. 

The  other  argument  in  favour  of  the  appellants  was 
that  this  school  could  not  be  beneficially  occupied, 
that  it  was,  in  fact,  "  struck  with  sterility."  But  that 
is  not  so.  The  county  council  mav  give  the  school 
up  at  any  moment ;  they  might  sell  or  let  it.  I  can 
conceive  of  a  tenant  of  these  buildings.  The  exist- 
ence of  the  school  as  an  industrial  school  depends  on 
the  licence  of  the  Home  Secretary,  and  on  its  with- 
drawal the  school  would  come  to  an  end ;  so  that  its 
f  resent  condition  is  clearly  not  necessarily  permanent, 
think,  therefore,  that  the  argument  addressed  to  us 
on  behalf  of  the  appelhuits  ftul,  and  that  the  appeal 
must  be  dismissed. 

Lawrance,  J. — I  am  precisely  of  the  same  opinion. 
I  think  that  this  school  is  entirely  in  the  same  posi- 
tion as  a  reformatory  school.  The  justices  were  not, 
as  managers  of  the  school,  acting  as  servants  of  the 
Crown.  They  could  have  part^  with  the  school  at 
any  moment. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  H,  C.  Cook  <k  Ball^  for 
Ralph  Simey,  Durham. 

Solicitors  for  the  respondents,  Indermaur  &  Brown, 
for  F,  J,  i2a<|&|dL  Newcastle-upon-Tyne. 
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High  Coubt. 


Ex  PABTE  Raphael. — Ntjnneley  v.  Nitnnelby  &  Mabriak. 


High  Coukt. 


IN  BANKRUPTCY. 


Q.  B.  Div.  (Cave,  J.) 


Nov.  5. 


Ex  parte.  Raphael. 
In  re  CosTEB  &  Tack,  (a.) 


Solicitor — Coats — Bankruptcy — Petition  by  debtor — Be- 
fu&al  of  trustee  to  pay  costs — Previous  payments  made 
by  debtor  to  solicitor — Alleged  fraudulent  preferetice — 
Bankruptcy  Bnles,  1886,  r,  125. 

A  trustee  in  bajikruptcy  cannot  refuse  to  pay  out  of  the 
estate  the  taxed  costs  of  the.  solicitor  apjyearing  for  tJie 
debtor  on  thefiHmj  of  his  ownjyetition^  by  reason  of  the  fad 
that  certain  payments  have  been  made  by  the  debtor  to  such 
solicitor  shortly  before  the  bankruptcy,  which  the  trustee 
is  of  opinion  amount  to  a  fraudulent  j/reference  ;  but  in 
such  case  the  trustee  must  pay  the  taxed  costs  of  the 
solicitor,  and  move  the  couH  to  set  aside  the  pirevious 
payments  in  the  ordinary  way. 

Application  by  the  solicitor  acting  for  the  debtor  on 
the  presentation  of  his  own  petition  for  an  order 
directing  the  trustee  in  the  bankruptcy  to  pay  out  of 
the  estate  the  petitioning  debtor's  costs,  which  had 
been  duly  certified  by  the  taxing  master. 

In  June,  1890,  the  applicant  was  instructed  to 
appear  for  the  debtor  on  the  filing  of  his  petition,  in 
respect  of  which  he  subsequently  carried  in  his  bill  of 
costs  for  taxation.  On  July  31,  1890,  these  costs  were 
duly  certified  by  the  taxing  master  at  £44  16s.,  but 
application  for  payment  of  this  sum  out  of  the  estate 
was  refused  by  the  trustee. 

The  reasons  stated  by  the  trustee  for  this  refusal 
were  that  he  had  discovered  that  shortly  before  the 
filing  of  the  petition  two  sums  of  £60  and  £40 
re8X)ectively  had  been  received  by  the  solicitor  from 
the  debtor,  which  the  trustee  alleged  to  amount  to  a 
fraudulent  preference,  and  he  claimed  the  right  to  set 
oif  the  costs  due  against  these  sums. 

Application  was  now  made  to  the  court  to  enforce 
payment. 

Muir  Mackenzie,  for  the  solicitor. — ^The  contention 
of  the  trustee  is  wholly  inadmissible.  The  previous 
payments  were  made  in  respect  of  services  rendered 
before  the  petition,  and  the  solicitor  has  a  perfect 
right  to  ret^n  them.  But  if  the  trustee  is  of  opinion 
that  those  payments  constitute  a  fraudulent  prefer- 
ence, his  proper  course  is  to  proceed  by  motion  in  the 
ordinary  way.  He  cannot  claim  a  right  of  set-off  in 
this  way.  The  costs  are  payable  under  rule  125  of 
the  Bankruptcy  Rules,  1886. 

Mellor  {Herbert  Beed  with  him),  for  the  trustee. — 
The  debtor's  petition  was  filed  by  the  solicitor  on 
June  15,  1890.  The  trustee  has  found  that  on  May 
13  and  May  27,  1890,  the  sums  of  £40  and  £60 
respectively  were  paid  by  the  debtor  to  the  solicitor. 
The  trustee  claims  the  right  of  set-ofF,  as  he  says 
these  payments  were  a  fraudulent  preference. 

Cave,  J. — This  contention  of  the  trustee  cannot  be 
entertained.  His  proper  course  is  not  to  take  the  step 
he  has  taken,  but  to  move  to  set  the  payments  aside 
as  a  fraudulent  preference.  The  trustee  must  pay 
this  amount,  and  if  he  thinks  fit  he  can  make  his 
motion.  The  plan  he  has  adopted  is  a  most  inconve- 
nient one,  and  the  application  must  be  allowed,  with 
costs. 

Application  allowed. 

Solicitor  for  the  applicant,  B,  BaphaeL 

Solicitor  for  the  trustee,  A.  N.  Phillips, 


(a.)  Reported  by  C.  P.  Morbkll,  Esq.,  Barrister-at- 
Law. 


^^'  ^Divoii^*  ^^'  }  '^"^^  ^^'  24,  1890. 

NUNNELEY  V.  NtJNWELEY  AlfD  MARRU17.  (fl.) 

Divorce — Decree  absolute — Variation  of  Scottish  vHk- 
ment— 22  &  23  Vid,  c.  61,'«.  5. 

The  court  has  power,  under  22  <^  23  Vict,  r,  61, «.  52, 
after  a  dissolution  of  marriage,  to  vary  a  settlement  math 
according  to  the  ScMtish  law,  in  contempiation  of  ikt 
marriage  of  a  Scx^ish  unnnan  to  a  domiciled  Ehgliih' 
man. 

Motion  to  confirm  the  registrar's  report  on  a 
petition  by  the  husband  for  variation  of  settl^nent^ 
after  a  decree  absolute  dissolving  the  marriage  an  the 
ground  of  the  wife's  adultery. 

The  petitioner  was  a  domiciled  Englishman,  aod 
the  respondent's  domicile  of  origin  waa  Scotch.  Two 
settlements  were  executed  in  contemplation  of  mu- 
riage,  the  first,  relating  to  the  petitioner's  propertr, 
was  in  the  English  form,  the  second,  deaung  vifii 
the  respondent's  property.  Veal  estate  in  Sooilftod, 
and  personalty  invested  in  securities,  was  in  the 
Scottish  form.  It  was  agreed  before  the  registrar 
that  the  wife's  interest  under  the  first  settlemfat 
should  be  extinguished  as  though  she  were  dead;  but 
the  trustees  of  5ie  second  settlement  objected  to  an 
arrangement  agreed  on  between  the  parties  on  tbp 
ground  that  it  was  for  the  court  in  Scotland,  befoR 
which  the  matter  was  pending,  to  decide  what  should 
be  done,  especially  having  regard  to  the  interests  of 
the  children,  inasmuch  as  the  Scottish  law  would 
regard  the  wife  as  dead  by  reason  of  her  having  brai 
proved  guilty  of  adultery. 

June  10. — Middleton,  for  the  petitioner,  asked  for 
the  confirmation  of  the  report  under  the  powen  ««- 
tained  in  section  5  of  22  &  23  Vict.  c.  61. 

Barnard,  for  the  respondent,  consented. 

Deane,  for  the  trustees,  asked  this  court  not  to 
make  an  order  until  the  Court  of  Session  in  Soodsod 
had  made  their  order,  otherwise  the  trustees  would  be 
liable  to  have  two  orders  made  against  them,  one  in 
Scotland,  to  pay  half  to  the  children,  and  one  here, 
to  pay  one-third.  The  law  of  Scotland  treats  Ae 
wife  as  physically  dead,  and  the  property  included  in 
the  Scottish  settlement  must  be  oound  by  that  hw : 
Harvey  v.  Farquhar,  L.  R.  2  H.  L.  Sc.  192. 

Middleton,  in  reply. 

Cur.  adv,  tmlt. 

June  24. — Hannen,  P. — The  question  in  this  case  is 
a  simple  one.  It  is  the  case  of  a  Scottish  lady  married 
in  Scotiand,  and  whose  property  was  included  in  a 
Scottish  settiement.  Her  husband  was  a  domiciled 
Englishman,  and  his  property  was  included  in  an 
English  settlement.  The  simple  question  is  vbeth^ 
I  have  power  to  deal  with  tne  property  included  in 
the  Scottish  settlement.  The  language  of  tiie  Art 
22  &  23  Vict.  c.  61  is  very  large.  Section  5  prondrt 
that  **  the  court,  after  a  final  decree  of  nullity  oi 
marriage  or  dissolution  of  marriage,  may  inquire  into 
the  existence  of  ante-nuptial  or  post-nuptial  settle'" 
ments  made  on  the  parties  whose  marriage  is  thi* 
subject  of  the  decree,  and  may  make  sudi  orders 
with  reference  to  the  application  of  the  whole  «r « 
portion  of  the  property  settled  either  for  the  bewiit 
of  the  children  of  the  marriage  or  of  their  respectiw 
parents  as  to  the  court  shall  seem  fit."  I  am  cl(«Hy 
of  opinion  that  that  power  extends  to  a  aMemenl 

(a.)  Reported  by  J.  Gerard  Laing,  Esq.,  Banister- 
at-Law. 
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though  made  in  another  oountry  according  to  the  law 
of  ^lat  country.  It  is  clear  that  tiie  mfe  here,  by 
mairying  an  Engh'Rhman,  acquired  his  domicile,  and 
became  subject  to  the  law  of  England.  I  therefore 
aee  no  reason  to  doubt  that  I  have  the  power  to  make 
the  order  asked  for  to  vary  the  settlement,  and  as  it 
teems  greatly  to  the  advantage  of  the  children.  The 
petitioner's  and  tiiistee's  costs  to  be  paid  out  of  the 
fnnd. 

Solicitors  for  the  petitioner,  FcUhm^s  <f'  Rider, 

RoHcitoTS  for  the  respondent,  Robins,  BilliutjSy  <£*  Co. 

Solicitors  for  the  trustee,  Fallmus  cfc  Rider, 


Prob.  Div.  and  Adm.  Div.  I  a    «   \   i  oofk 

Admiralty.  [  ^"^-  *''  ^^^• 

"The  Carron  Park."  («.) 

f^kijipinff  —  Charter -party  —  Kxempttf>n —  ^*  Xeglect  or 
tUfatdf  "  of  rreir  dnrimf  the  inn/age — Kffecf  on  cUiima 
for  general  average  contribution  of  rfnusc  exempting 
shipowner  fnrm  negligenee. 

The  oivners  of  a  ship  entered  into  a  charter-partg 
whereby  they  agreed  that  the  ship  should  proceed  Ut  a 
specified  loading  port  and  there  load  a  cargo,  and,  being 
m  loaded,  should  tJierewith  proceed  to  her  port  of  discharge 
and  there  deliver  the  same,  the  act-  of  Ood  or  any  a^, 
Mylect,  or  default  whatsoever  of  the  pilot,  master,  creWf  or 
idhtr  servatds  of  the  shipowners  during  the  said  voyage 
iduHiys  excepted.  The  ship  duly  arrived  in  a  seaworthy 
wtiditioH  at  her  loading  port  and  commenced  taking  her 
mrgo  on  board,  biU,  before  the  hxiding  was  completed,  a 
portitm  of  it  already  shipped  was,  whilst  the  ship  teas 
'  h*^  <**  ^^  mooring  berth,  dnmitged.  by  water  which 
Qcrumulated  in  her  hold.  In  r^'ft-n' pience  of  one  of  her 
eugineers  having  negligently  left  open  a  valve  in  her 
engine  room.  To  recoi^er  for  the  danuu/e  so  occasioned^ 
the  cargo  oivners  brought  an  action  for  breach  of  contract 
against  the  shipotoners,  and  the  shipowners  counter- 
daimed  therein  for  expenses  incurred  by  them  in  respect 
iff  discharging  and  warehousing  the  damaged  cargo 
Monging  to  the  plaintiffs  and  pumping  the  water  out  of 
the  ship. 

Held,  thai  the  damage  proceeded  for  had  arisen  from 
the  neglect  or  default  of  one  of  the  crevj  during  the  said 
wyage  within  the  meaning  of  the  exemption  contained  in 
the  charter-party,  and  that,  consequently,  the  jdaintiffs* 
claim  must  be  dismissed, 

Hddj  also,  that  the  defendants  were  entitled  to  recover 
the  amounts  claimed  by  them  in  their  counter-claim  as 
general  average  on  the  cargo. 

This  was  an  action  for  breach  of  contract  instituted 
on  behalf  of  J.  Y.  Drake  &  Co.  against  the  Cathcart 
Steamship  Co.  (limited),  the  owners  of  the  steamship 
Girron  Park,  to  recover  the  damages  the  plaintiffs  had 
sustained  by  reason  of  a  portion  of  a  cargo  of  sugar 
bdoDging  to  them,  and  laden  on  board  The  Carrmi 
Park,  having  been  damaged  by  water  which  had 
■ocmnulated  in  The  Carron  Park  owing  to  one  of  her 
engineers  having  negligentlv  left  open  a  valve  in  her 
engine  room  when  ^e  was  lying  moored  at  a  loading 
berth,  to  which  she  had  prooeeoted  under  the  terms  of 
•  a  charter-party  exempting  the  shipowners  from 
^  liability  for  the  act  of  Gkxl  or  any  neglect  or  default 
whatsoever  of  the  pilot,  master,  crew,  or  other  ser- 
vants of  the  shipowniers  "  during  the  said  voyage." 
The  defendaate  appeared,  ana  denied  liability,  and 


(a.)  Reported  by  C.  F.  Jehmbtt,  Esq.,  Barrister-at- 
Law. 


claimed,  by  way  of  counter-claim,  to  recover  certain 
expenses,  incurred  by  them  in  saving,  discharging,  and 
warehousing  the  portion  of  cargo  damaged  as  above 
mentioned,  and  in  the  common  safety  and  preservation 
of  ship  and  cargo,  which  were  in  dajiger  by  reason  of 
The  Carron  Park  making  water  on  the  occasion  when 
such  portion  of  cargo  was  so  damaged. 

March  25,  26. — On  these  days  the  action  was  heard 
before  the  President. 

L,  Batten,  for  the  plaintiflPs. — The  exemption  from 
liability  for  the  negugence  of  the  crew  in  this  caso 
only  came  into  operation  on  the  ship  sailing  from 
her  loading  port:  »Sfre/  v.  The  State  Line  Steaimhip 
Co.,  3  App.  Cos.  72,  26  W.  R.  Dig.  216:  TafterssaU 
V,  The  S-ational  Steamship  Co.,  32  W.  R.  567,  12 
Q.  B.  D.  297  ;  and,  therefore,  cannot  exonerate 
the  defendants  from  the  omaequence  of  their  ship  iiav- 
ing  been  unseaworthy  before  leaving  that  ix)rt  and  at 
a  time  when  **  the  voyage  "  referred  to  by  the  charter- 
party  cannot  be  deemed  to  have  commenced :  (^row  v. 
Falk,  8  Q.  B.  467.  The  defendants  are  not  entitled 
to  the  expenses  claimed  by  them  by  way  of  counter- 
claim. Such  expenses  would  not  have  been  incurred 
but  for  the  negligence  of  the  crew  of  The  Carron 
Park,  and  are,  therefore,  under  the  decision  in  Schhm 
V.  fferiot,  11  W.  R.  596,  14  C.  B.  N.  S.  59,  expenses 
to  which  the  cargo  owners  are  not  required  to  con- 
tribute: Fawcus  V.  Sarsfield,  6  E.  &  B.  192,  4  W.  R. 
C.  L.  Dig.  177.  To  hold  otherwise  would  be  to 
make  the  exemptions  from  negligenc,  econtained  in 
the  charter-party,  and  intended  only  to  modify  the 
liability  of  the  shipowner  under  his  contract 
of  carriage,  alter  the  law  of  general  average,  the 
principles  of  which  do  not  depend  on  contract : 
Burton  v.  English,  32  W.  B.  655,  12  Q.  B.  D.  218; 
CriHtks  V.  Allan,  28  W.  R.  304,  5  Q.  B.  D.  38 ;  Schmidt 
V.  The  Royal  Mail  Steamship  Co,,  45  L.  J.  Q.  B.  646, 
24  W.  R.  Dig.  263 ;  Pirie  v.  The  Middle  Dock  Co.,  4 
Asp.  Mar.  Law  Cas.  N.  S.  217n,  388. 

He  also  refeired  to  the  following  authorities: — 
KopiU)ff  V.  Wilson,  24  W.  R.  706,  1  Q.  B.  D.  377 ; 
Cohn  V.  Davidson,  25  W.  R.  369,  22  Q.  B.  D.  455 ; 
The  Glenfruin,  33  W.  R.  826,  10  P.  D.  103;  The 
Undaunted,  34  W.  R.  686,  11  P.  D.  46;  Anderson  v, 
Mitrice,  23  W.  R.  180,  L.  R.  10  C.  P.  58 ;  Worms  v. 
Storey,  4  W.  R.  115,  11  Ex.  427;  Carver's  Carriage 
by  Sea,  s.  388 ;  The  Ettrick,  6  P.  D.  127  ;  Johnson  v. 
Chaimuin,  14  W.  R.  264 ;  Lowndes  on  General  Average, 
p.  47  ;  Mousir*s  ca^e,  12  Co.  63. 

Barnes,  Q,C,,  and  J,  WalUm,  for  the  defendants, 
relied  on  Barker  v.  McAndrew,  13  W.  R.  779,  18 
C.  B.  N.  8.  757;  Bruce  v.  Nicopulo,  3  W.  R.  483,  11 
Ex.  129 ;  Strang,  Steel,  <fe  Co,  v.  ScoU  cfc  Co.,  38  W.  R. 
452,  14  App.  Cas.  601  ;  and  The  Cargo  ex  Laertes,  36 
W.  R.  Ill,  12  P.  D.  187,  as  showing  that  the  damage 
complained  of  by  the  plaintiffs  had  occurred  **  during 
the  voyage  "  within  the  meaning  of  the  charter-party, 
and  that  the  exemptions  in  the  charter-party  must 
be  taken  into  consideration  in  determining  whether 
general  average  csntribution  was  due  from  the  de- 
fendants. 

Batten,  in  reply. 

(-ur.  aflv,  vnit, 

Haxnen,  p.  —  The  plaintiffs,  Messrs.  Drake  & 
Co.,  sued  the  defendants,  the  owners  of  The  Carron 
Park,  for  breach  of  charter-party,  entered  into  on  the 
9th  of  October,  1889,  by  which  it  was  agreed  that 
The  Carron  Park,  therein  described  as  "now  on 
passage  Fi-aserburgh  to  Libau,"  being  "now  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,"  should  proceed  to  New  Fairwater  and  should 
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there  load  a  full  and  complete  cargo  of  sugar  in  bags, 
and  being  so  loaded  should  therewith  proceed  to 
Greenock  and  there  deliver  the  same,"  the  act  of  God, 
or  any  act,  neglect,  or  default  whatsoever  of  the  pilot, 
master,  crew,  or  other  servants  of  the  shipowners 
during  the  said  voyage  always  excepted."  The  Carron 
Park  arrived  in  New  Fair  water  in  ballast  on  the  13th 
pf  October,  being  at  the  time  tight,  staunch,  and  strong, 
and  in  every  wajr  fitted  to  receive  and  carry  a  cargo 
in  accordance  with  the  charter-party.  On  the  14th  of 
October  the  loading  of  the  cargo  was  commenced, 
and  continued  until  the  evening  of  the  15th  of  October, 
but  it  was  not  then  completed.  On  the  morning  of 
the  16th  of  October  it  was  discovered  that  three  feet 
of  water  had  found  its  way  into  the  vessel  through  a 
valve  in  the  engine  room,  which  had  been  negligently 
left  open  by  one  of  the  engineers  of  the  vessel  during 
the  night  of  the  loth.  In  all  other  respects  the  vessS 
was  in  good  condition.  In  consequence  of  the  water 
thus  getting  in  the  plaintiffs*  cargo  was  damaged, 
and  the  plaintiffs  have  incurred  expenses.  Other 
expenses  were  incurred  by  the  defendants  in  dis- 
charging and  warehousing  the  cargo,  and  pumping 
the  water  out  of  the  vessel.  The  plaintiffs  claim 
damages  for  the  injury  sustained  by  their  cargo  in 
the  above  circumstances.  The  defendants  deny  their 
liability,  alleging  that  the  injury  was  caused  by  the 
neglect  or  default  of  the  engineers  of  the  said  vessel 
during  the  said  voyage,  and  that,  therefore,  it  is 
within  the  excepted  penis  enumerated  in  the  charter- 
party.  The  defendants  also  counter-claim  for  general 
average  contribution  for  expenses  incurred  by  them 
in  saving,  discharg^ing,  and  warehousing  the  plain- 
tiffs* goods,  and  otherwise  for  the  common  safety  of 
the  ship  and  cargo. 

There  can  be  no  doubt  that  the  defendants  would, 
unless  exempted  by  the  last  clause  of  the  charter-party, 
be  liable  for  the  damage  caused  to  the  plaintiffs'  cargo 
by  the  admission  of  water  to  the  hola  of  the  vessel. 
It  arose  from  the  direct  negligence  of  the  defendants* 
servants  and  was  a  breach  of  the  obligation  of  the  ship- 
owner that  his  servants  should  not  be  negligent  m 
and  about  the  carrying  of  the  goods.  The  ouestion 
then  arises,  whether  the  shipowners  have  freed  them- 
selves from  liability  for  this  negligence  by  the  terms 
of  the  charter-party,  which  stipulates  that  they  shall 
not  be  responsible  for  any  act,  neglect,  or  default 
whatsoever  of  their  servants  **  during  the  said  voyage.** 
It  was  contended  for  the  plaintiffs  that  this  only 
related  to  the  voyage  from  New  Fairwater  to 
Greenock,  and  did  not  include  the  period  of  time 
during  which  the  vessel  was  being  loaded.  For  this 
contention  the  case  of  Crow  Y,*FaSc  was  cited.  There 
the  Court  of  Queen's  Bench  held,  that  **  during  the 
voyage"  could  only  apply  to  the  time  after  the 
"voyage  commenced,  and  that  the  voyage  could  not 
begin  before  the  ship*8  loading  had  been  completed. 
Wules,  J.,  who  was  ooimsel  for  the  successful  party 
in  Crvtv  v.  FaUcy  stated  in  his  judgment  in  the  case  of 
liaker  V.  McA  ndrew  that  he  did  not  concur  in  the  judg- 
ment in  Crow  v.  Falk.  In  Baker  v.  Mc Andrew  it  was 
decided  that  where  a  ship  was  described  as  then  at  N., 
being  tight  and  staunch,  and  was  to  proceed  to  the 
usiul  place  of  loading  at  N.,  and  there  load  and  pro- 
ceed to  A.  with  the  usual  exceptions  '*  during  the 
voyage,"  that  the  voyage  commenced  from  her 
starting  from  her  then  berth,  and  that  the  exception 
applied  to  the  preliminary  transit  to  the  port  of  loading. 
In  Bruce  v.  Nicoptilo  PoUock,  B.,  stated  that  he  could 
not  subscribe  to  the  case  of  Crow  v.  FaZky  and  held, 
with  the  other  members  of  the  court,  that  a  prelimi- 
nary voyage  was  to  be  considered  part  of  the  voyage 
contemplated  by  the  contract. 

These  cases  appear  to  me  to  be  conclusive  in  the 
present  case,  and  to  lead  to  a  result  consistent  with 


the  intention  of  the  parties,  for  I  cannot  doubt  fiiit 
the  exemption  was  intended  to  apply,  not  only  to  the 
time  after  the  vessel  left  the  port  of  loading,  bat  also 
to  the  whole  time  during  which  this  vessel  was 
engaged  in  performing  the  contract  contained  in  the 
charter.  It  was  further  argued  that  the  leaving  open 
of  the  valve  rendered  the  ship  unseaworthy,  and  tiiat 
thus  the  defendants  were  liable  for  breach  of  wammty. 
It  is  admitted  that  the  vessel  was,  when  the  loadiii| 
commenced,  fit  to  receive  and  carry  the  carso,  and 
that  it  was  during  an  interval  in  the  loading  that  ^ 
water  was  by  the  n^ligence  of  the  engineer  aUowwi 
to  enter  the  shi))  and  damage  the  cargo  already  there. 
Holding,  as  I  do,  that  the  exemption  extends  to  a 
period  anterior  to  the  vessel  leaving  New  Fairwater, 
the  negligent  letting  of  the  water  into  the  vessel  would 
be  within  the  exemption.  It  did  not  render  the  YtmA 
unseaworthy  for  the  reception  of  this  cargo,  wWdi 
had  already  been  loaded  on  board  the  vessel  when  in 
good  condition.  It  is,  for  the  purposes  nownnder 
consideration,  as  though  during  the  passage  from  Ner 
Fairwater  the  valve  had  hem  negligently  opened: 
that  is,  as  Lord  Blackburn  said  in  the  case  of  SUH  y. 
The  State  Line  Steamship  Co.,  like  leaving  a  port  bok* 
open  at  sea,  negligence  on  the  part  of  the  crew,  and 
not  unseaworthiness  of  the  ship. 

With  regard  to  the  counter-claim  f or  genoal 
average,  I  think  the  defendants  are  entitled  if) 
recover.  The  claim  for  contribution  as  genenl 
average  cannot  be .  maintained  where  it  arises  oat 
of  any  negligence  for  which  the  shipowner  it  re- 
sponsible ;  but  negligence  for  which  he  is  not 
responsible  is  as  foreign  to  him  as  to  the  person  who  has 
suffered  by  it.  The  loss  would  not  have  fallen  on  the 
shipowner,  and  the  expenditure  or  sacrifice  made  by 
him  is  not  to  avert  loss  from  himself  alone,  but  from 
the  cargo  owner. 

This  question  was  considered  in  the  case  of  SfrsHfl. 
Steely  d:  Co.  v.  .Scott  A  Co,  That  was  a  case  of  jet- 
tisoned cargo.  Lord  Watson,  in  delivering  judg- 
ment, says :  "  The  fault  of  the  master  h&ng  mattw 
of  admission,  it  seems  clear  upon  authority  t^at  no 
contribution  can  be  recovered  by  the  owners  of  the 
ship  unless  the  conditions  ordinarily  existing  between 
parties  standing  in  that  relation  have  been  varied  bv 
special  contract  between  them  and  the  shippen." 
Here  it  appears  to  me  that  the  relation  of  the  good«' 
owner  to  the  shipowner  has  been  altered  by  the  con- 
tract that  the  smpownor  shall  not  be  responsible  for 
the  negligence  of  his  servants  in  the  events  whid 
have  happened.  I  therefore  give  judgment  for  the 
defendants  on  the  claim  and  counter-claim,  withco8t& 

Solicitors  for  the  phuntiffs,  Waiters^  Johnson  ^  A  SuW. 

Solicitors  for  the  defendants,  William  A,  Cnmp  ^ 
Son. 
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Or.  OF  Appeal.      (Jower  v.  Tobitt.— In  ee  Sandbach  and  Edmondson's  Contkaot.     Ct.  op  Appeal. 


(Rwxt  of  Appeal. 


Original  motioii. 


Jan.  13. 


GOWER  V.  TOBITT.  (o.) 


Practice — Trial — Motion  for  7iew  trial  —  Action  tried 
befure  official  referee — Court  in  which  to  move — Judi- 
ctaure  Act,  1890  (53  <St  54  Vict.  c.  44),  9.  1. 

Where  there  has  been  a  trial  be/ore  an  offin'al  referee, 
a  motion  for  a  new  tried  must  he  made  in  the  Queen*8 
Btnch  Division,  and  not  in  the  Court  of  Appeal, 

Api^ication  on  behalf  of  the  plaintiff  that  a  motion 
for  a  new  trial  should  he  taken  out  of  the  new  trial 
paper  in  the  (Jourt  of  Appeal  and  transferred  for  hear- 
ing to  the  Queen^s  Bench  Division.  The  whole  cause 
hid  been  ordered  to  be  tried  before  an  official  referee, 
and  tiie  referee  having  found  in  favour  of  the  plain- 
tiff, the  defendant  gave  notice  of  motion  for  a  new 
trial. 

E,  yeiosotij  for  the  plaintiff. — The  Judicature  Act, 
1890,  only  applies  to  actions  tried  with  a  jury.  The 
present  case  was  tried  before  an  official  referee,  and  so 
the  motion  must  be  set  down  for  hearing  in  the 
Divisional  Court. 

R,  A,  Germaine^  for  the  defendant. 

Lord  EsHEB,  M.B. — In  this  case  we  think  that, 
looking  at  the  Judicature  Act,  1890,  the  only  applica- 
tions which  under  that  Act  can  be  made  for  new  trials 
to  this  court  are  in  cases  where  there  has  been  a  trial 
irith  a  jury.  In  this  case  there  has  not  been  a  trial 
with  a  jury;  the  trial  has  been  before  an  official 
referee.  Therefore  in  our  opinion  the  case  does  not  come 
within  the  terms  of  the  Act,  and  the  application  for  a 
new  trial  should  not  be  made  to  this  court,  but  to  the 
Divisional  Court.  I  have  conununicated  with 
Pollock,  B.,  who  is  now  presiding  in  the  Divisional 
Court,  and  the  motion  for  a  new  trial  will  be  trans- 
ferred to  that  court. 

BowEN  and  Fry,  L.JJ.,  concurred. 

.  Order  accordingly. 

Solicitors  for  the  plaintiff,  Bedford  &  Hall, 

Solicitors  for  the  defendant,  Savery  &  Stevens, 


Fr^^Ij»«^P^tn.e|  Oct.  30;  Dec.  17. 

In  re  Sandbach  and  Edmondson's  Contract,  (i.) 

Vendor  and  purchaser — Defective  title — Misleading  con- 
dition of  sale  —  Condition  requiring  purchaser  to 
assume  facts  believed  to  be  true — Non-disclosure  of 
dependence  of  title  on  facts  to  be  assumed. 

The  title  of  personsy  claiming  under  a  trustee  of  real 
fTf^perty,  to  the  beneficial  ownership  {under  the  doctrine 
0/ Burgess  v,  Wheate,  1  Eden,  177)  of  the  same  property 
ifhe  trusts  affecting  it  having  become  exhausted  in  1876) 
depended  on  the  death  intestate  unthout  heirs  before 
18 lO  of  the  original  settlor,  who  was  believed  {though 
^egal  proof  was  wanting)  to  have  so  died  in  1851 ;  and 
f'o  claim  had  in  fad  ever  been  made  by  anyone  as  his 
heir.  The  property  was  sold  in  1890  under  conditions 
c;/  saie  one  of  which  required  the  purchaser  to  assume 

(«.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 

(h,)  Reported  by  R.  H.  Deane,  Esq.,  Barrister-at- 
Law.  . 


that  the  settlor  did  in  fact  die  before  1870  intestate  and 
unthout  an  heir ;  but  the  condition  contained  nothing  to 
show  that  the  title  depended  entirely  on  the  facts  which 
the  purchaser  was  required  to  assume,  or  to  eor^lain  how 
or  why  it  so  depended,  A  vendor  and  purchaser  sum- 
mons having  been  taken  outy  the  vendor  and  his  solicitor 
deposed  to  their  belief  that  the  facts  were  cis  the  pur- 
chaser was  required  to  assume. 

Held  {affirming  the  decision  of  Bristowe,  V.C.),  that, 
under  tlie  circumstances,  the  condition  was  not  a  mis- 
leading one,  btU  was  aptly  and  properly  framed  to  prevent 
the  purchaser  from  insisting  on  proif  of  what  was  tJien, 
and  was  still,  believed  to  be  the  fad  {though  the  vendor 
was  not  in  a  position  to  furnish  legal  proof  of  it),  and 
tJiat  the  condition  was  accordingly  biriding  on  the  pur" 
chaser. 

Appeal  from  Bristowe,  V.C.  (Lancaster  Palatine 
Court  of  Chancery). 

Four  cottages  in  Bridge-street,  Manchester,  were 
put  up  for  sale  in  February,  1890,  by  Joseph  Sand- 
bach,  and  purchased  by  one  Booth,  as  a^ent  for 
James  Edmondson.  The  conditions  of  sale  under 
which  the  cottages  were  sold  incorporated  the  general 
conditions  of  bsSq  of  the  Manchester  Law  Society,  and 
also  included  the  following  special  conditions  f  amongst 
others) : — *'  3.  The  title  ^aU  commence  wiin  an  m> 
denture  of  settlement  dated  the  10th  day  of  June, 
1848,  and  made  between  John  Bouchier  of  the  first 
part,  Frederick  Calvert  and  Michael  Pease  Calvert  of 
the  second  part,  Robert  Broome  of  the  third  part,  and 
Marv  Whittaker  of  the  fourth  part.  4.  The  purdiaser 
shall  assume  that  the  said  Jonn  Bouchier  died  in- 
estate  and  without  an  heir  before  the  year  1870." 

Robert  Broome  the  elder,  who  was  the  person  re- 
ferred to  in  special  condition  3,  claimed  to  be  ab- 
solutely entitled  to  the  property,  on  the  principle  of 
Burgess  v.  Wheate,  1  Eden.  177,  as  a  trustee  of 
trust  property  the  trusts  of  which  were  exhausted, 
and  the  settlor  whereof  had  died  intestate  and  without 
heirs  prior  to  the  coming  into,  operation  of  the  In- 
testates' Estates  Act  of  1884.  It  appeared  that  by  an 
indenture  of  settlement  of  the  10th  of  June,  1848, 
which  recited  that -John  Bouchier  was  entitled  in  fee 
simple  to  the  proiperhr  about  to  be  assigned,  subject 
to  the  original  rent  therein  mentioned,  but  that  the 
legal  estate  was  outstanding  in  Uie  said  F.  Covert 
and  M.  P.  Calvert,  the  property  was  conveyed  by 
Bouchier  and  the  Calverts  to  Robert  Broome  (the 
elder),  his  heirs  and  assigns,  ^pon  ttust  to  pay  the 
rents  and  profits  to  s£ury  Whittaker  (afterwards 
Mary  Broome)  for  life  for  her  separate  use,  and  after 
her  decease  upon  trust  for  the  settlor,  his  heirs  and 
assigns,  and  upon  and  for  no  other  trusts,  intent,  or 
purpose  whatsoever.  It  was  supposed  that  John 
Bouchier,  the  settlor,  had  died  in  1851  intestate  and 
without  an  heir,  and  evidence  as  to  their  belief  in  this 
behalf  was  given  by  the  vendor,  Mr.  Sandbach,  and 
his  solicitor,  but  there  was  no  legal  proof  of  the 
fact.  Robert  Broome  the  elder  died^  in  November, 
1870,  having  by  his  will  devised  all  his  real  estate  to 
trustees  upon  trust  for  his  nephew  Robert  Broome 
the  younger  and  his  assigns  for  his  life  without  im- 
peachment of  waste.  The  testator  had  been  in 
possession  of  the  settled  property  and  the  title  deeds 
down  to  the  time  of  his  deaui,  but  had  paid  over  the 
income  of  the  property  (according  to  the  trusts  of  the 
settlement)  to  Mary  Broome,  and  after  his  death  his 
trustees  continued  in  possession,  and  paid  over  the 
income  to  Mary  Broome  mitil  her  death  in  1876. 
After  her  death  the  trustees  renudned  in  possession 
until  1886,  retaining  the  rents  as  part  of  their  tes- 
tator's estate.  Ko  claim  had  ever  been  made  to  the 
troperty  by  anyone  claiming  as  the  heir  of  John 
touchier. 
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In  be  Sandbach  and  Edmondson's  Contract. 


CotJHT  OF  Appeal. 


In  the  year  1886  Robert  Broome  the  younger 
took  possession  of  the  rents  and  profits  under  an 
order  of  the  court  as  devisee  for  life  under  the  will  of 
Robert  Broome  the  elder,  and  he  subsequently  sold 
the  property  to  the  vendor  under  the  powers  of  the 
Settled  Land  Act,  1882.  From  the  death  of  Mary 
Broome,  therefore,  until  that  sale  there  had  been 
xminterrupted  jwssession  of  the  property  and  the 
rents  and  profits  thereof,  successively,  first,  by  the 
trustees  of  R.  Broome  iiie  elder,  and  then  by  R. 
Broome  the  younger.  On  the  sale  to  Mr.  Edmond- 
son,  the  present  purchaser,  the  abstract  of  title  was 
sent  in  due  course,  and  in  March,  1890,  the  purchaser 
sent  in  his  objections  and  requisitions  on  title.  The 
first  objection  was  that  it  did  not  appear  from  the  con- 
ditions what  estate  John  Bouchier  took,  and  that  con- 
dition four  did  not  sufficiently  disclose  the  importance 
of  the  fact  which  the  purchaser  was^equired  to  assume, 
and  that  he  was,  therefore,  not  bound  by  it ;  and  the 
purchaser  accordingly  demanded  evidence  of  the  death 
of  John  Bouchier  intestate  and  without  an  heir.  The 
vendor  replied  to  this  by  stating  his  belief  in  the 
truth  of  the  facts  required  to  be  assumed,  and  offered 
to  search  for  proof  at  the  purchaser's  expense.  Some 
correspondence  having  taken  place,  the  vendor  took 
out  a  summons  in  Sie  Palatine  Court  under  the 
Vendor  and  Purchaser  Act,  1874,  asking  for  a  declar- 
ation that  the  requisition  had  be^  sufficiently 
answered,  that  the  purchaser  was  precluded  by  the 
conditions  of  sale  from  making  such  a  requisition,  and 
that  a  good  title  had  been  shown  in  accordance  with 
the  particulars  and  conditions  of  sale. 

Bristowe,  Y.C.,  held  that  the  conditions  of  sale 
contained  no  auggestio  fahiy  no  suppreasio  vert,  no 
misrepresentation,  and  no  ambiguity,  and  he  made 
a  declaration  in  the  terms  of  the  summons. 

The  purchaser,  Mr.  Edmondson,  appealed. 

Haldancy  Q.C.,  and  Ernest  Radford^  for  the  appel- 
lant.— The  purchaser  cannot  get  a  marketable  tiUe. 
No  mortgagee  would  lend  money  on^the  title  the  pur- 
chaser is  asked  to  accept.  [Bowen,  L.J.— Can  you 
raise  the  point  on  a  vendor  and  purchaser  summons  r*] 
This  is  a  small  purchase,  and  tne  'O^her  side  do  not 
object  to  have  the  question  decided  in  the  cheapest 
way.  It  was  allowed  in  In  re  Marsh  and  Earl 
Oranville,  31  W.  R.  239,  845,  24  Ch.  D.  U.  [Lord 
Halsbuby,  L.C. — Wly  are  you  not  bound  by  the 
fourth  condition?]  That  condition  was  dishonest 
and  misleading.  "Hie  purchaser  ^ew  nothing  of  the 
real  facts,  but  the  vendor  knew  not  only  that  he 
could  not  prove  what  the  purchaser  was  required  to 
assume,  but  also  that  a  previous  purchaser  had  thiown 
up  his  bargain  on  account  of  the  defect.  A  vendor  is 
bound  to  give  a  purchaser  an  opportunity  of  seeing 
what  the  defect  is  so  as  to  enable  him  to  decide 
whether  he  will  buy  with  less  than  a  marketable  title. 
Here  the  entire  title  depends  on  this  assumption. 
The  use  of  a  date  so  far  back  as  1870  is  calculated  to 
make  a  purchaser  suppose  he  is  getting  a  possessory 
title,  and  thus  throw  him  off  his  guud.  If  a  vendor 
is  going  to  cut  down  the  statutory  title,  he  is  bound 
to  make  a  full  disclosure  of  the  x^  facts.  It  is 
dishonest  to  conceal  a  material  fact  which  is  within 
the  knowledge  of  the  vendor,  and  whidi,  if  disclosed, 
would  deter  the  purchaser  from  purchasing.  The 
vendor  ought  to  have  disdosed  the  fact  that  the  title 
depended  entirely  on  the  facts  required  to  be  assumed. 
No  one  could  have  gathered  from  these  conditions 
what  the  point  was.  Where  a  condition  does  not 
point  directly  to  the  defect,  the  purchaser  is  not  pre- 
cluded from  objecting  to  it :  Cruse  v.  Nowell,  4  W.  R. 
619,  2  Jur.  N.  S.  536;  Seaton  v.  Mapp,  2  CoU. 
562 ;  Rhodes  v.  Tbbetson,  4  De  G.  M.  &  G.  787,  at 
p.     792,     2    W.     R.     Ch.     Dig.     99.       **A11    the 


material  facts  must  be  known  to  both  parties'": 
Ellard  v.  Lord  Llandaff,  1  Ball.  &  B.  241,  at  p.  251. 
[Cozens-Hardy,  Q,C.y  and  Rutherford,  for  the  vendor, 
took  the  objection  that  the  question  could  not  be 
tried  upon  a  vendor  and  purchaser  summons  if  the 
purchaser  was  going  to  take  the  ground  of  fraud  or  dis- 
honesty in  the  conditions.]  It  is  too  late  to  raise  that 
objection.  [Lord  Halsbuby,  L.C.  pointed  out  that 
by  section  9  of  the  Vendor  and  Puniaser  Act,  1874, 
the  questions  raiseable  on  these  summonses  were 
limited  by  the  words  "  not  being  a  question  affecting 
the  existence  or  validity  of  the  contract,"  and  that 
the  whole  scheme  of  the  Act  seemed  inconsistent  iii& 
trying  such  a  question  as  that  now  raised  on  these 
summonses.]  The  Yice-Chancellor  decided  the  case 
on  the  ground  of  construction,  but  there  is  jurisdic- 
tion to  decide  more  than  a  mere  question  of  constiuc- 
tion :  Marsh  v.  Earl  Granville,  A  former  purchaser 
who  threw  up  his  contract  on  account  of  this  Teiy 
defect  in  the  title  was  asked  by  the  vendor  not  to 
attend  this  sale.  [Lord  Halsbury,  L.C. — ^You  cannot 
go  into  that  on  this  summons.  It  is  a  question  affect- 
ing the  validity  of  the  contract.  Cozens- Hardy,  Q.C.— 
There  was  no  evidence  on  this  point  before  the  Vic^ 
Chancellor.]  At  any  rate,  the  order  of  the  Yice-Chan- 
ceUor  goes  too  far  iu  aiSrming  the  validity  of  the 
contract.  The  condition  does  not  sufficiently  disdose 
the  importance  of  the  assumption  required.  There 
is  nothmg  to  show  the  existence  of  the  relationahip 
of  trustee  and  cestui  que  trust  between  Broome  and 
Bouchier.  The  purchaser  is  entitled  to  the  b^efidal 
title,  and  not  merely  .to  the  legal  title,  as  the  vendor 
appears  to  suppose.  The  purchaser,  if  he  accepted 
this  title,  might  be  involved  in  a  breach  of  trust  U 
such  a  condition  were  binding  trustees  could  sell  to 
themselves.  The  court  will  not  encourage  conditions 
which  do  not  clearly  disclose  the  blot :  Heywood  v. 
Mallalieu,  32  W.  R.  638,  25  Ch.  D.  357.  A  condition 
in  general  terms  will  not  preclude  a  purchaser  from 
taking  a  specific  objection  which  is  Imown  to  the 
vendor:  Nottingham  Patent  Brick  and  Tile  Co,  v. 
Butler,  34  W.  R.  405,  15  Q.  B.  D.  261,  16  a  B.  D. 
778,  at  pp.  786,  789. 

Cozens- JIardy,  Q,C,,  and  Ruiher/ord,  for  the  vendor. 
— [Lord  HAL8BU&T,  L.C. — ^We  should  like  to  hearyoa, 
Mr.  Hardy,  as  to  the  point  that  the  relation  of  trostee 
and  cestui  que  trust  subsisting  between  Broome  and 
Bouchier  was  not,  but  ought  to  have  been,  disdosed. 
BowEN,  L.  J. — If  a  vendor,  knowing  of  a  blot  on  his 
title,  frames  the  conditions  so  that  the  blot  may 
escape  detection,  will  a  court  of  equity  enforce  the 
contract  Pj  Yes,  in  such  a  case  as  this,  where  the 
condition  is  made  merely  to  preclude  proof  being  re- 
quired when  no  proof  is  avulable.  There  was  quite 
enouffh  in  the  condition  to  put  the  purchaser  on  his 
guard  and  enable  him  to  infer  the  state  of  the  title 
and  the  object  of  the  condition.  The  condition  is  a 
perfectly  proper  and  usual  one,  and  cannot  be  fairly 
described  as  misleading.  The  purchaser  was  only  re- 
quired to  assume  that  which  the  vendor  believed,  and 
still  believes,  to  be  true,  though  he  was  not  in  a 
position  to  prove  it.  It  is  not  necessarv  for  a  vendor 
in  such  a  case  to  point  out  the  exact  defect.  It  would 
be  different  if  the  purchaser  were  required  to  assume 
what  the  vendor  knew  to  be  untrue,  or  did  not  believe 
to  be  true.  There  is  no  case  which  requires  a  vendor  to 
point  out  the  defect  in  his  title  where  the  purchaser 
is  merely  required  to  make  an  assumption  which  the 
vendor  believes  to  be  true.  If  it  were  necessary  to  do 
so  half  the  land  in  the  country  would  be  rendered  un- 
saleable, for  there  is  much  as  to  which,  though  there 
maybe  no  positive  flaw,  there  is  deficiency  of  evi- 
dence. 


Haldane,  Q.C.,  replied..- 


Cur,  adv,  vuH, 
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Dec.  17. — Lord  Halsbury,  C. — I  am  of  opinion 
that  tlie  judgment  of  the  court  below  must  be 
affirmed.  Th«*e  can  be  no  doubt  that  in  terms  Mr. 
Edmondson  is  precluded  b^  the  fourth  of  the  special 
conditions  of  sale  from  makmg  or  raising  the  requisition 
and  objection  upon  which  the  question  now  arises,  if 
that  special  condition  can  be  insisted  upon  by  the 
Tender.  It  is  argued  that  it  cannot  be  insisted  upon, 
inasmuch  as  it  comes  within  the  general  principle 
ihat  a  condition  is  bad  if  it  be  misleading.  6  is  not. 
suggested  here  that  the  vendor  knew  that  the 
assumption  required  to  be  made  was  false.  In- 
deed, it  is  not  suggested  even  now  that  the  facts 
required  to  be  assumed  are  not  true.  I  should 
quite  agree  that  if  there  were  any  actual  mis- 
statement in  the  conditions  or  such  an  imperfect 
statement  of  the  facts  as  in  the  result  makes 
what  is  stated  untrue,  the  conditions  would  be  so 
tainted  by  falsehood  that  they  could  not  be  insisted 
on  as  against  the  purchaser  misled  by  such  taint  of 
falsehood.  But  now  that  the  facts  are  all  knovm  the 
condition  appears  to  have  been  aptly  and  properly 
framed  to  prevent  the  purchaser  from  insisting  on 
proof  of  what  was  then  and  is  now  believed  to  be  l^e 
iacU  although  the  vendor  is  not  in  a  position  to 
•establish  it  by  legal  proof.  It  seems  to  me  that, 
although  the  exact  defect  in  the  proof  of  the  title  is 
not  specifically  pointed  out,  it  required  very  little  fore- 
sight to  ooniecture  that  the  death  of  John  Bouchier 
intestate  and  without  an  heir  was  really  material  by 
reason  of  some  such  objection  as  that  which  is  now  in 
•question.  It  seems  to  me  that  an  opposite  view 
would  establish  the  principle  that,  Apart  from  inten- 
tional misleading,  and  ax>art  from  any  knowledge  by 
the  vendor  that  the  facts  required  to  be  assumed  were 
not  true,  a  condition  requiring  assumptions  as  to  the 
title  could  only  be  supported  where  the  specific 
objection  to  the  title  was  pointed  out.  For  that  pro- 
position I  can  find  no  authority,  and  it  certainly 
would  make  every  title  in  which  there  was  not  only 
defect  as  a  matter  of  fact,  but  absence  of  proof  of 
soundness,  absolutely  unsaleable — a  formidaDle  pro- 
position with  reference  te  the  known  condition  of 
titles  to  real  property  in  this  country.  Possibly  there 
eould  not  be  a  better  illustration  of  the  effect  of  such 
a  proposition  than  the  present  case.  The  vendor 
would  have  been  compelled  to  state  the  exact  objec- 
tion, with  the  result  tnat  no  one  could  deal  with  that 
estate  in  the  future. 

BowEN,  and  Fbt,  L.JJ.,  concurred. 

Appfoi  dimnissed. 

Solicitors  for  the  vendor,  Field,  Boscoe,  &  Co,,  for 
John  Hugh  Ijewu,  Liverpool. 

Solicitors  for  the  purchaser,  Jiowdiffes,  Bawle,  ds 
Co.,  for  J.  <fe  G.  W,  Fox,  Manchester. 


From  Q.  B.  Div.  Nov.  10,  26. 

Bbo.  v.  Baenaiok). 
Jones's  Case,  (a.) 

Pfodiet — Appeal — ^Habeas  corpus — Custody  of  infant 
—Right  of  mother  of  illegitimate  child  —  Appoint- 
merU  of  guardian. 

An  appeal  lies  to  the  Court  of  Appeal  from  an  order 
direcUrig  a  writ  of  habeas  corpus  to  issue  where  the 
liberty  of  the  subject  is  not  involved,  and  where  the  Court 
^/Appeal  has  power  to  enforce  its  decision. 

^a.)  Reported  by  A.  P.  Pebceval  Keep,  Esq.,  Bar- 
lister-at-Law. 


Bell-Cox  V.  Hakes,  ante,  p.  145,  15  App.  Cos.  506, 
explained. 

The  mother  of  an  illegitimate  child  is  entitled  to  its 
custody  as  a  matter  of  right,  unless  she  be  proved  to  be 
unfit  to  have  the  control  of  it.  By  committing  the  child 
to  the  care  of  another  person  for  the  purpose  of  education, 
she  does  not  lose  Jier  rights  over  the  child,  and  the  court 
will  oMist  her  to  regain  its  custody.  She  has  also  the 
right  to  nominate  a  guardian  for  the  child,  whom  the 
court  will  appoint  if  he  be  a  fit  and  proper  person. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Lord  Coleridge,  C.J.,  and  Mathew,  J.\ 

The  mother  of  an  illegitimate  chila — a  boy  aged 
eleven  years — ^being  in  very  poor  circumstances,  had 
in  1888  voluntarilv  placed  the  boy  in  Dr.  Bamardo's 
home,  and  the  child  had  rraoained  there  with  her  con- 
sent for  eighteen  months.  The  mother,  who  was  now 
a  Roman  Catholic,  subsequently  became  desirous  to 
remove  the  child  from  Dr.  Bamardo's  custody,  in 
order  to  place  it  in  a  Roman  Catholic  home,  and  with 
that  view  had  nominated  a  Mr.  Walsh,  a  Roman 
Catholic  gentleman  of  unexceptional  character  and 
position,  as  guardian  of  the  child. 

Dr.  Bamu^o  had  refused  to  deliver  up  the  child 
for  reasons  which  are  fully  steted  in  the  judgment  of 
Lindley,  L.J. 

The  Divisional  Court,  on  the  application  of  the 
mother,  made  two  orders — one,  directing  a  writ  of 
habeas  corpus  to  issue  to  Dr.  Bamardo  to  produce  the 
child  to  the  court;  and  the  other,  appointing  Mr. 
Walsh  the  guardian  of  the  child. 

From  this  judgment  Dr.  Bamardo  appealed. 

Murphy,  Q.C.,  Joseph  Walton,  and  Forbes  Lankester, 
for  tiie  respondent,  took  the  preliminary  objection 
that  no  appeal  lay  in  such  a  matter. 

They  cited  Bell-Cox  v.  Hakes,  ante,  p.  145. 

The  CouET  decided  to  hear  the  appeal  on  the  meriti« 

The  appellant  in  person. 

Murphy,  Q.C.,  Joseph  Walton,  and  Forbes  Lankester^ 
for  the  respondeat. 

Cur.  adv.  vuU. 

Nov.  25.— Lord  Esheb,  M.E.— The  first  question 
in  this  case  is  whether  any  apjpeal  lies  to  this  court 
from  the  decision  of  the  Divisional  Court  on  such  a 
question  as  this.  It  has  been  argued  that  there  is  no 
appeal,  and  that  that  has  been  decided  by  the  House 
of  liords  in  a  recent  case.  This  is  a  writ  of  habeas 
corpus  to  bring  an  in&nt  child  before  the  court  in 
oraer  that  the  court  may  determine  whether  the  child 
should  remain  in  the  custody  in  which  it  now  is,  or 
whether  it  should  be  handed  over  to  its  mother  or  to 
persons  whom  she  nominates.  Is  any  appeal  given  to 
this  court  in  such  a  case  ?  The  writ  of  habeas  corpus 
is  a  writ  of  procedure  for  the  purpose  of  the  court 
mining  an  order  with  regard  to  the  person  brought 
before  it.  It  generally  and  originally  had  reference 
to  persons  whose  liberty  was  affected,  out  the  writ  has 
always  been  used  in  tiie  case  of  infant  children  to 
determine  whether  the  person  having  charge  of  them 
as  G^drai  is  the  riffht  person  to  take  charge  of  them. 
The  question  in  su<m  cases  is  one  not  of  ubertv,  but 
of  nurture  and  education.  The  House  of  Loros  has 
determined  that,  with  regard  to  one  set  of  cases  in 
which  the  writ  of  habeas  corpus  is  in  use,  there  is  no 
appeal.  It  is  said  that  they  have  gone  further,  and 
have  said  that  for  whatever  purpose  the  writ  is  used 
there  is  no  appeal.  After  carefully  reading  the 
judgments  of  the  House  of  Lords  in  the  case  cited  I 
have  come  to  the  conclusion  that  the  decision  of  the 
House  of  Lords  does  not  go  so  far.  The  House  of 
Lords  said  that  the  words  of  the  Judicature  Act  were 
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sufficiently  large  to  give  an  appeal  in  cases  of  habeas 
corpust  but  that  when  a  subject  of  the  Queen  has  been 
deprived  of  his  liberty  there  are  great  constitutional 
reasons  why  there  should  not  be  any  appeal  from  a 
writ  discharging  him  from  custody.  But  those 
reasons  do  not  apply  in  the  present  case,  and,  there- 
fore, I  think  that  the  House  of  Lords  did  not  take 
away  the  right  of  appeal  in  such  a  case  as  the  present. 

That  brings  me  to  deal  with  the  case  before  us.  I 
cannot  deal  with  it  on  the  merits  without  first  of  all 
reducing  it  to  what,  in  my  judgment,  is  the  value  and 
truth  of  the  matter.  It  is  said  that  this  is  the  case  of 
a  sensitive  mother  anxious  to  have  her  child  under  her 
own  care,  and  wounded  by  Dr.  Bamardo's  refusal  to 
let  her  see  it  as  often  as  she  wished.  I  do  not  believe 
a  word  of  this.  Here  is  a  perfectly  well-known 
institution  with  distinct  objects.  Its  primary  object  is 
to  rescue,  take  care  of,  and  educate  neglected  children 
taken  from  the  streets,  but  there  is  a  fundamental 
point  which  animates  Dr.  Bamardo  and  those  who 
assist  and  support  him — namely,  that  these  children 
should  be  educated  as  Protestants.  On  the  other  side, 
we  have  a  body  of  equally  sincere  and  honest  people 
who  desire  to  bring  up  children  as  Roman  Catholics. 
It  is  a  dispute  between  two  sets  of  earnest  benevo- 
lent enthusiasts.  The  real  dispute  is  whether  this 
child  is  to  be  educated  as  a  Protestant  or  a  Roman 
Catholic.  This  was  the  child  of  a  poor  woman,  and 
was  practically  on  the  streets.  It  was  as  poor  as  it 
could  be.  Ite  mother  could  not  keep  it  properly 
clothed  or  properly  fed,  but  it  would  be  wrong  to 
say  that  she  starved  it.  Nevertheless,  it  is  true  that 
the  child  was  not  clothed,  fed,  or  educated  as  one 
could  wish.  Under  these  circumstances  the  mother 
takes  the  child  to  Dr.  Bamardo,  in  order  that  it  may 
be  properly  fed,  clothed,  and  looked  after,  and  she 
does  so  of  her  own  free  will.  It  is  absurd  to  say  that 
she  had,  at  that  time,  any  religious  earnestness ;  she 
had  nothing  of  the  kind.  The  mother  deliberately 
gave  the  child  to  Dr.  Bamardo,  a'ii4  left  it  there  for 
eighteen  mc  mths. 

In  Dr.  Bamardo's  institution  children  are  fed, 
clothed,  and  brought  under  prop^  discipline,  and 
they  are  educated  religiously.  Dr.  Bamardo  assures 
us  that  he  does  not  educate  them  in  the  controversial 
points  of  difference  between  Roman  Catholics  and 
Protestants.  I  hope,  indeed,  in  the  case  of  such 
young  children,  that  he  does  not.  The  child  is  per- 
fectly happy  where  he  is.  Nobody  suggests  that  any 
harm  can  come  to  it  from  remaining  in  Dr.  Bamardo's 
care.  The  mother,  however,  has  Roman  Catholic 
relations.  Her  own  religious  views  are  about  as 
indifferent  as  they  well  can  be,  but  under  persuasion 
— ^having  apparently  changed  her  views  several 
times — she  decides  to  be  a  Roman  Catholic,  and 
her  relations  persuade  her  that  the  child's  soul  is  in 
danger  if  it  is  left  to  be  brought  up  as  a  Protestant, 
and  she,  therefore,  is  persuaded  that  she  wishes  that 
it  should  be  removed  from  this  institution.  If  I 
thought  that  she  was  not  persuaded  at  all,  and  that 
she  was  a  mere  catspaw  and  perfectly  indifferent  to 
the  child's  interests — if  I  found  that  she  had  received 
money  for  her  consent  to  this  api^lication  I  should 
say  that  it  was  not  b<md  fide.  But,  as  it  is,  I  think 
she  really  is  persuaded  that  she  wishes  to  remove  the 
child.  It  is  not  to  be  handed  over  to  its  mother, 
but  it  is  to  be  given  up  to  the  Roman  Catholic 
institution. 

Now,  the  child  is  an  illegitimate  child.  No  doubt 
that  makes  a  difference  as  to  the  position  of  the 
mother,  but  it  makes  none  in  respect  of  her  right  and 
wish  to  have  the  custody  of  her  own  child.  Her 
wishes  as  to  that  will  be  considered  by  the  court. 
There  is  no  difference  whatever  in  this  respect  between 
the  mother  of  an  illegitimate  child  and  the  father  of 


a  legitimate  chUd.  It  is  an  undoubted  right  by  the 
law  of  England,  recognissing  the  law  of  nature,  that 
the  mother  of  an  iUegitimate  child  shall  have  the 
company,  the  care,  and  the  control  of  her  own  child 
unless  for  any  reason  the  law  of  England  is  obliged 
to  intei'fere  with  the  law  of  nature.  She  has  there* 
fore  the  same  right  as  the  father  of  a  legitimate  chili 
has  to  nominate  someone  to  take  care  of  the  child  for 
her.  She  may  say  to  what  school  it  is  to  he  seot, 
and  may  choose  its  tutors  and  governesses. 

Now,  suppose  the  child  is  actually  in  the  custody 
of  a  particular  person  by  her  consent,  as  in  this  case 
it  is  in  the  charge  of  Dr.  Bai^iardo.  She  has  hoond 
herself  by  agreement  not  to  take  it  away.  The  law 
is  perfectly  plain.  A  parent  cannot  bind  himself  by 
any  such  agreement.  He  cannot  by  agreement— ai 
Dr.  Bamardo  has  often  been  told — ^^ve  up  hii 
natural  right  to  the  control  of  the  child.  Ttua  is 
exactly  the  same  in  the  case  of  the  mother  of  an 
iUegitimate  child.  She  cannot  by  agreement  absolve 
herself  from  her  duties  and  rights  to  .her  chUd.  Ths 
agreement,  therefore,  that  she  made  with  Dr. 
Bamardo  is  absolutely  null.  Then  comes  the  questioiL 
as  to  which  of  the  two  persons  it  is  to  be  given  to. 
Unless  there  is  some  reason  to  the  contrary,  the  oomt 
is  bound  to  give  effect  to  the  wish  of  the  mother.  1$ 
there  in  this  case  any  reason  to  the  contrary  ?  The 
child  is  given  up  to  Dr.  Bamardo  by  its  mother. 
She  had  no  means  of  taking  proper  care  of  it. 
She  did  the  right  thing  in  giving  it  to  him,  in 
my  opinion.  Then,  after  Dr.  Bamardo  has  had  all 
the  trouble  and  expense  of  keeping  the  child,  she 
insists  on  having  it  back  again,  not  that  she  may 
enjoy  its  society  herself,  but  that  it  may  be  handed 
over  to  be  brought  up  in  a  Roman  Catholic  institu- 
tion. The  court  can  take  no  notice  of  any  prefereooe 
of  one  religion  over  another.  It  was  not  unnatoial 
that  under  the  circumstances  Dr.  Bamardo  should 
look  closely  into  the  application.  His  mind  was  at 
once  filled  with  suspicion,  and  he  therefore,  not  un- 
naturally, has  this  woman  closely  watched.  I  do  not 
blame  him  for  doing  so,  but  I  think  he  did  not 
appreciate  the  danger  of  employing  agents  to  watch 
her  who  knew  perfectly  well  that  he  wanted  to  find 
out  that  she  was  diireputable.  Accordingly  they 
made  reports  which,  if  they  »re  true,  would  show 
that  she  is  now  a  disreputable  woman.  The  repoits, 
however,  have  been  carefully  investigated  in  the 
Divisional  Court,  and  the  judges  have  oome  to  the 
conclusion  that  Dr.  Bamardo's  agents  were  either 
deceived  or  have  exaggerated  matters.  Therefore,  we 
must  take  it  that  she  is  not  now  a  disreputable 
woman.  The  law,  as  Dr.  Bamardo  has  be^  told 
before,  puts  him  into  this  position — that,  although  he 
takes  a  child  in  at  its  parent's  request,  and  by  agree- 
ment with  him,  and  expends  care  and  money  upon  it, 
nevertheless,  whenever  the  parent  chooses  to  ask  for 
the  child,  he  has  no  course  but  to  acquiesce,  unless  he 
can  show  some  good  reason  to  the  contrary.  There 
is  in  this  case  nothing  to  entitle  the  court  to  interfere 
with  the  mother's  rights,  and,  therefore.  Dr.  Bamardo 
is  bound  to  hand  over  the  child  as  directed  by  the 
Divisional  Court.  I  will  only  add  that  I  do  not  ame 
with  the  strictures  passed  on  Dr.  Bamardo's  conduct 
in  the  court  below. 

The  following  judgment  was  read  by  LDfDLET. 
L.J. — Two  questions  are  raised  by  this  appeal— (1) 
Does  an  appeal  lie  ?  (2)  If  it  does,  ought  the  ordere 
appealed  from  to  be  confirmed  or  reversed!"  The 
orders  appealed  from  are  two — (1)  an  order  that  a 
writ  of  habeas  corpus  do  issue  directing  Dr.  Bamardo 
to  bring  up  an  infant  named  Jones  or  Roddy ;  (2}  an 
order  appointing  a  Mr.  Walsh  guardian  of  the  infant. 
There  is  not  yet  any  order  for  the  delivery  of  the 
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jaJant  to  him,  but  if  this  appeal  fails  such  an  order 
will  forthwith  be  made  as  a  matter  of  course.  That 
animpeal  lies  against  the  second  of  these  orders  is 
too  dear  for  aerious  controversy.  Such  orders  were 
always  made  in  Chancery  before  the  passing  of  the 
Judicature  Acts,  and  they  were  always  appealable. 
The  appeal  section  of  the  Judicature  Act,  1873 — ^viz., 
section  19 — ^pkinly  includes  orders  of  this  description. 
Whether  in  form  the  appeal  should  be  brought  by  Dr. 
Bamardo,  as  it  in  fact  is,  or  whether  it  should  be 
brought  by  the  infant  by  a  next  friend,  who  might 
be  Br.  Bamardo,  is  a  matter  of  no  real  importance. 
The  latter  form  is,  I  think,  the  more  correct ;  but  as 
the  order  has  been  served  on  Dr.  Bamardo,  and  is  a 
preliminary  step  towards  removing  the  child  from  his 
custody,  and  as,  moreover,  the  order  directs  him  to 
pay  the  costs  of  the  application,  I  am  not  prepared  to 
say  tiiat  his  appeaX  is  technically  wrong  in  point  of 
fonn.  Even  if  it  were  the  court  would  not  hesitate 
to  allow  it  to  be  amended,  and  I  pass  from  this 
subject  without  further  comment.  But  then  it  is  said 
that  no  appeal  lies  from  tiie  order  directing  a  writ  of 
habeas  corpus  to  issue,  and  reliance  was  phu^ed  on  the 
recent  decision  of  the  House  of  Lords  m  Bell- Cox* s 
COM.  That  decision,  however,  appears  to  me  to  have 
no  application  to  such  a  case  as  this.  The  question 
whe&er  a  person  in  prison  ought  to  be  set  at  liberty 
or  not  is  entirely  different  from  the  question  which  of 
several  persons  ought  to  have  the  custody  of  a  child. 
It  is  true  that  proceedings  by  habeas  corpus  may  be 
had  recourse  to  for  the  purpose  of  settUng  both 
questions ;  but  the  proper  custody  of  an  infant  is  by 
no  means  finally  settled  by  habeas  corpus. 

The  Court  of  Chancery  has  asserted  its  powers  to 
lestrain  a  father  from  applying  for  a  habeas  corpus  in 
order  to  recover  possession  of  a  child  from  a  properly 
appointed  guardian  (McPhersonon  Infants,  149) ;  and 
in  Andrews  y.  Salt,  21  W.  E.  616,  L.  R.  8  Ch.  622,  the 
<x>nrt  restrained  a  testamentary  guardian  who  had 
ajmlied  for  a  habeas  corpus  to  obtain  possession  of  an 
i^oit,  in  the  custody  of  her  mother,  irom  interfering 
witiitiie  custodv  or  education  of  the  infant.  The 
jurisdiction  of  me  Court  of  Chancery  to  control  legal 
tights  of  custody  enforceable  at  law  by  habeas  corpus 
-was  never  disputed,  so  far  as  I  am  aware.  On  the 
other  hand,  the  court  had  no  jurisdiction  to  restrain 
a  person  from  seeking  to  obtun  his  freedom  by  that 
well-known  writ.  The  Judicature  Acts  have  put  an 
end  to  injunctions  to  restrain  legal  proceedings,  and 
as  regards  infants  it  is  expressly  enacted  by  section 
25  (10)  of  the  Judicature  Act,  1873,  that  "  in  ques- 
tions relating  to  the  custody  and  education  of  in- 
fants the  mles  of  equity  shall  prevail."  It  certainly 
would  be  a  strange  state  of  things  if,  since  the 
Judicature  Acts,  there  should  be  an  appeal  from  an 
order  as  to  the  custody  of  an  infant  if  made  on  sum- 
mons, and  no  appeal  from  a  similar  order  if  made  on 
habeas  corpus^  even  although  the  two  orders  were 
wholly  inconsistent  with  each  other.  It  is  true  that 
there  was  no  appeal  from  an  order  on  habeas  corpus 
before  the  Judicature  Acts,  but  section  19  of  the  Act 
of  1873  gives  such  an  appeal,  so  far  as  words  are 
concerned,  and  I  can  discover  no  reason  for  cutting 
them  down  in  a  case  of  this  sort.  These  reasons,  as 
well  as  a  careful  study  of  the  judgments  of  the 
House  of  Lords  in  Bell- Cox* s  case,  \^A  me  to  the 
conclusion  that  it  is  competent  for  this  court  to 
entertain  the  appeal  from  the  order  on  habeas  corpus 
as  well  as  from  the  order  on  the  summons,  which  is 
the  more  important  of  the  two. 

I  pase^  now  to  the  merits  of  the  case.  The  child 
is  illegitimate.  The  consequence  is  that  he  has  no 
gnardSan :  In  re  Ullee,  53  L.  T.  N.  S.  711.  In  other 
words,  there  is  no  person  who  has  all  the  rights  of 
a  guardian  over  either  him  or  his  property.     But, 


although  this  is  true,  it  is  now  settled,  after  some 
fluctuation  of  opinion,  that  the  mother  of  an  illegiti- 
mate child  has  a  prima  facie  rieht  to  the  custody  of 
the  child  up  to  the  age  of  fourteen  in  preference 
either  to  the  reputed  father  or  to  any  other  person : 
Reg,  V.  Nashy  31  W.  E.  420,  10  Q.  B.  D.  454.  This 
right  is  based  on  the  relationship  which  exists  be- 
tween a  mother  and  her  child,  and  on  the  absence 
of  all  superior  right  on  the  part  of  the  reputed 
father  or  of  anyone  else.  This  right  of  the  mother 
is,  no  doubt,  subject  to  control  by  the  High  Court, 
and  if  in  any  case  it  be  proved  that  a  mother  is 
imfit  to  have  the  custody  of  her  own  illegitimate 
child,  the  court  clearly  has  jurisdiction  to  remove  the 
child  from  her  control. 

The  power  of  the  Court  of  Chancery  to  deprive  a 
father  of  the  custody  of  his  own  legitimate  child  in  a 
proper  case  is  undoubted  ;  and  the  power  of  the  High 
Coiut  over  the  mojiher  of  an  illegitimate  child  is  cer- 
tainly no  less  extensive.  The  power  of  the  court  to 
control  the  mother  is,  in  truth,  indisputable  and  not 
disputed.  But  the  court  wiU  not  interfere  with  her 
arbitrarily,  and  wiU  support  her  and  give  effect  to  her 
views  and  wishes  unless  it  becomes  the  duty  of 
the  court  towards  the  child  to  refuse  so  to  do. 
Taking  this  view  of  the  mother*s  rights  and  of  the 
duty  of  the  court,  I  see  no  reason  why  a  mother 
should  not  from  time  to  time  change  her  mind  as  to 
where,  how,  or  by  whom  her  child  shall  be  brought 
up,  nor  why  the  court  should  interfere  with  her  or 
refuse  to  support  her,  unless  circumstances  be  proved 
whidi  satisfy  the  court  that  its  duty  to  the 
infant  requires  it  to  act  contrary  to  her  wishes. 
The  circumstances  relied  upon  by  the  appellant 
to  show  that  the  mother's  wishes  ought  not  to 
prevail  are  as  follows:  —  (1)  The  mother's  im- 
moral and  dissolute  character.  The  worst  charges 
against  her  were,  however,  disproved  in  the  opinion 
of  the  Divisional  Court,  and  must  be  taken  as  not 
established.  The  fact  that  she  lived  with  a  man 
without  being  married  to  him  is  not  of  itself  suffi- 
cient to  deprive  her  of  her  rights.  (2)  The  want  of 
bona  fides  on  the  part  of  the  mother,  who  is  alleged 
to  be  a  mere  inj^trument  in  the  hands  of  others. 
There  can  be  no. doubt  that  she  is  supported  in  this 
controversy  by  Boman  Catholic  priests,  but  the  evi- 
dence is  strong  that  she  went  to  them  for  help,  and 
that  they  did  not  first  go  to  her ;  and,  although  it 
would  be  ridiculous  to  suppose  that  she  is  not  under 
priestly  influence,^  I  cannot  come  to  the  conclusion 
that  she  does  not  really  desire  to  have  her  child 
removed  from  his  present  custodians.  (3)  The  aban- 
donment by  her  of  her  right  to  the  child.  That  even 
the  father  of  a  legitimate  child  may  abandon  his 
right  to  educate  lus  child  as  he  thinks  proper  is 
established  by  Andrews  v.  Salt,  but  it  is  extremely 
difficult  to  define  the  conduct  which  amoimts  to  such 
an  abandonment.  A  mere  agreement  with  a  stranger 
that  he  shall  have  the  child  for  a  definite  time  will  not, 
although  acted  upon,  necessarily  amount  to  such  an 
abandonment.  But  if  it  can  be  shown  that  it  would 
be  an  injury  to  the  child  not  to  abide  by  such  an 
agreement,  this  additional  circumstance  may  turn  the 
s^e.  It  is  necessary  to  consider  this  point — ^viz.  (4) 
the  injury  which  would  accrue  to  this  child  if  it  were 
removed  to  a  Roman  Catholic  school.  Dr.  Bamardo 
has  educated  the  child  as  a  Protestant.  But,  con- 
sidering the  age  of  the  child  and  the  short  time  he 
has  had  any  religious  instruction,  I  cannot  think  that 
he  has  yet  arriv^  at  that  stage  in  his  reHeious  educa- 
tion at  which  a  change  of  education  will  be  injurious 
to  him.  So  far  as  I  can  judge,  no  injury  will  be  done 
to  him  whether  he  remains  where  he  is  or  whether  he 
is  removed  to  some  Roman  Catholic  institution.  He 
will  be  as  well  cared  for  in  the  one  place  as  in  the 
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other,  and  his  wishes  are  not  strongly  one  way  or  the 
other.  Nor  is  it  the  daty  of  the  court  to  insist  that 
he  shall  be  brought  up  in  the  Protestant  rather  than 
in  the  Roman  Catholic  religion  against  the  wishes  of 
the  mother. 

I  have  now  passed  in  review  the  various  grounds 
relied  upon  by  the  appellant  for  leaving  the  child 
with  him,  and  I  have  given  my  reasons  for  holding 
them  to  be  insufficient.  Being  insufficient,  I  am  of 
opinion  that  the  law  requires  that  the  mother's  wishes 
must  prevail.  I  will  only  add  that  I  am  not  sur- 
prised that  Dr.  Bamardo  should  feel  annoyed  at  find- 
ing his  efforts  thwarted,  as  they  occasionally  are,  by 
persons  who  do  not  awake  to  their  own  duties  to  their 
children  until  he  has  rescued  them  from  degradation 
and  ruin.  But  the  duty  of  this  court  is  to  ascertain 
and  maintain  rights  and  to  administer  the  law  with 
absolute  indifference  to  every  other  consideration; 
and  whilst  I  regret  that  such  a  cc^test  as  this  should 
ever  have  arisen,  yet,  having  arisen,  it  is  my  duty  to 
say  that  the  law  is  on  the  side  of  the  mother,  and  that 
the  appeal  must  be  dismissed,  with  costs. 

Lopes,  L.^**  read  the  following  judgment : — It  was 
contended  that  no  appeal  would  lie  in  this  case,  and 
reliance  was  placea  upon  the  case  of  Bell- Cox  v. 
Hakesy  in  the  House  of  Lords.  That  case  establishes 
that  there  is  no  appeal  under  section  19  of  the  Judica- 
ture Act,  1873,  from  an  order  of  the  High  Court  dis- 
charging a  prisoner  from  custody  under  a  writ  of 
Tiabeas  corpus.  It  is  said  that  the  decision  is  not  con- 
fined to  discharges  from  custody,  but  is  applicable  to 
all  illegal  detentions,  and  includes  a  case  like  the 
present,  where  no  question  of  the  personal  freedom 
of  l^e  infant  arises,  but  a  change  of  custody  is  sought 
from  one  who  has  the  custody  to  another  who  claims 
to  be  entitled  to  it.  To  determine  this  it  is  necessary 
carefuUy  to  consider  the  judgments  in  the  Bell -Cox 
casej  and  the  reasoning  upon  which  those  judgments 
are  founded.  I  feel  that  it  is  somewhat  anomalous 
to  hold  that  one  order  made  under  a  writ  of  habeas 
corpus  is  an  order  within  the  meaning  of  the  word 
"  order "  used  in  section  19  of  the  Judicature  Act, 
1873,  and  that  another  order  is  not.  The  words  of 
the  statute  are: — "The  Court  or  jLppeal  shall  have 
jurisdiction  and  power  to  hear  and  determine  appeals 
from  any  judgment  or  order  of  her  Majesty's  Hieh 
Court  of  Justice,  or  any  judges  or  judge  thereof." 
Lord  Bramwell  says  that  he  has  a  misgiving  whether, 
in  awarding  or  disposing  of  a  writ  of  habeas  corpus^  a 
judge  of  the  High  Court,  in  the  High  Court  itself,  is 
acting  as  a  court  or  a  judge  of  a  court  of  judicatiu*e. 
The  ground,  however,  of  the  judgments  in  the  Bell- 
Cox  case  is  that,  there  being  no  power  to  re-capture 
or  re-arrest,  an  appeal  after  an  order  of  discharge 
from  custody  woula  oe  useless ;  consequently  that  the 
right  way  of  dealing  with  the  word  "order"  in 
section  19  is  to  limit  its  meaning  to  cases  where  the 
Court  of  Appeal,  or  the  court  appealed  from,  can 
execute  the  oraer  or  judgment  of  the  court  if  required. 
The  passages  I  am  about  to  read  from  Lord  Bram- 
well's  and  Lord  Herschell's  judgments  make  this 
clear.  Lord  Bramwell  says : — **  If  an  order  of  dis- 
charge is  a  judgment  or  order  of  judicature,  and  so 
within  the  very  words  of  section  19,  a  limitation  must 
be  put  upon  them,  excluding  such  appeals  as  would 
be  futile."  Lord  HerscheU  says: — **I  am  driven 
then  to  the  conclusion  that  where  a  prisoner  has  been 
discharged  by  the  High  Court  under  a  writ  of  habeas 
eorpusy  the  Court  of  Appeal  has  no  power  effectually 
to  mterfere  with  the  action  of  the  court  below.  The 
judgment  of  the  higher  court  cannot  in  any  way  affect 
the  dischai^e  or  restore  to  custody  the  person 
liberated.  It  is  incompetent  to  give  effect  to  its  judg- 
ment, and  cannot  undo  what  it  holds  to  have  been 


wrongly  done  by  the  order  appealed  from.  I  think  it 
is  impossible  to  read  the  section  to  be  constmed  with- 
out seeing  that  the  power  to  hear  and  determine  sn 
appefid,  and  the  power  to  enforce  the  judgm«>iit  of  the 
Court  of  Appeu  in  case  it  should  differ  from  Hui 
court  below,  were  intended  to  be  oo-extensive." 

It  is  dear,  therefore,  that  what  the  House  of  Lord^ 
decided  was  that  in  the  case  of  a  discharge  from 
custody  under  a  writ  of  habeas  corjnis  there  is  ii6 
appeal,  because  the  court  cannot  g^ve  effect  to  iti 
order.  This  reasoning  is  inapplicable  to  the  case  noir 
under  consideration.  There  has  been  no  discharge 
of  the  infant.  The  infant  is  within  the  oontiol  of 
the  court,  and  the  court  can  make  what  order  it 
thinks  fit  with  regard  to  his  custody,  and  can  giT8 
full  effect  to  its  order  or  judgment.  I  come  to  the 
conclusion,  therefore,  that  there  is  an  appeal  in  tliii 
case,  and  that  this  case  is  not  governed  by  the  M- 
Cox  case.  Indeed,  it  seems  to  me  that  the  appeal  it 
sanctioned  by  the  reasoning  in  that  case. 

With  regard  to  the  merits  of  the  case,  I  cannot  h^ 
saying  that  I  doubt  much  if  the  mother  of  the  dnla 
would  have  wished  to  remove  him  if  she  had  not  been 
influenced  by  others.  I  believe  the  desire  to  remon 
the  diild  emanates  from  others,  and  not  from  henelL 
She  placed  the  child  in  Dr.  Bamardo's  institution  in 
the  first  instance  of  her  own  free  will.  She  entered 
voluntarily  into  an  agreement,  by  which  the  dnld 
was  to  be  left  there  for  several  years,  and  she,  in  fact^ 
left  tiie  child  there  without  any  interference  for  man 
than  a  year.  The  child,  it  is  to  be  observed,  was 
happy  and  desirous  to  be  left  with  Dr.  Barnardo. 
The  child^s  reputed  father  had  the  same  desire.  I 
doubt  -if  the  contemplated  change  into  a  differeDi 
atmosphere,  with  new  and  different  surroundings,  viB 
be  for  the  welfare  of  the  child.  It  is,  however,  a 
matter  of  discretion.  The  court  below  has  seen  sad 
examined  the  witnesses  and  carefully  considered  ^ 
case.  In  such  circumstances  the  exercise  of  the  dis- 
cretion is  not  lightly  to  be  set  aside,  and  for  thsi 
reason,  and  this  reason  only,  I  do  not  dissent  from 
the  judgment  delivered.  On  Dr.  Bamardo  severe 
strictures  have  been  passed  in  the  court  below.  I  do 
not  entirely  agree  with  what  has  been  said.  Donht* 
less  he  is  over-zealous,  often  misguided,  and  too 
prone  to  resist  the  law ;  but,  at  any  rate,  I  believe  bia 
motives  are  benevolent  and  philanthropic. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  H.  C.  Nisbet  <t  Daw, 

Solicitors  for  the  respondent,  Leathley  d:  Phipson. 


7.    '^^^yer^S^3,  i  ^^.   ^ 


In  re  Edyb.  (a.) 

Attachment — Solicitor — Non-compliance  with  order  to 
pay  a  sum  of  money  in  his  cliaracter  of  an  officer  of 
the  court — Bankruptcy  of  solicitor — Debtors  Act,  IS69 
(32  &  33  Vict,  c.  62),  s,  4  {'i)—Bankrupt4:y  Act,  ISSS 
(46  tt  47  Vict,  c,  52),  s,  9. 

The  court  has  jurisdiction  to  cdtach  a  soUciior  for 
default  in  payment  of  a  sum  of  money  whidi  he  has  keen 


(a.)  Eeport^d  by  G.  RowLAKD  Alston,  Esq.,  Bar- 
rister-at-Law. 
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In  be  Edyb.— Cubtis  v,  Kestbven  County  Council. 


High  Coubt. 


ordfred  to  pay  in  his  character  of  an  officer  of  the  court, 
Mough  he  has  subsequently  become  a  baiikrupt. 

In  re  Wray,  36  W.  R,  67,  followed. 

In  re  Simes,  38  W,  B,  570,  not  followed. 

Motion. 

This  was  a  motion  for  leave  to  issue  a  writ  of 
attachment  against  a  solicitor  for  default  in  the  pay- 
ment of  a  sum  of  money  under  an  order  made  on  the 
27th  of  October,  1890,  against  him  in  his  character 
of  an  officer  of  the  court. 

The  motion  was  founded  on  the  4th  exception  to 
section  4  of  the  Debtors  Act,  1869.  The  notice  of 
motion  was  given  in  and  for  November  last,  but  by 
urangement  the  hearing  had  been  postponed  from 
time  to  time  with  a  view  to  negotiations  for  a  settle- 
ment. 

On  the  11th  of  December,  1890,  the  defendant  was 
adjudicated  a  bankrupt  on  his  own  petition. 

Leonard  Field,  for  the  motion. — ^The  bankruptcy  is 
no  bar  to  this  application,  which  is  of  a  punitive 
character :  Harris  v.  Ingram,  28  "W.  E.  434,  13  Ch. 
D.  338  ;  /n  re  Wray,  36  W.  R.  67,  36  Ch.  D.  138 ;  In 
re  Gent,  37  W.  B.  151,  40  Ch.  D.  190 ;  In  re  Dudley, 
82  W.  K.  264,  12  Q.  B.  D.  44 ;  Mitchell  v.  Simpson, 
37  W.  R.  798,  23  Q.  B.  D.  373,  at  p.  379. 

Johnston  Watson,  for  the  respondent. -r-The  applica- 
tion is  barred  by  the  Bai^kruptcy  Act,  1883,  s.  9,  and 
the  court  has  no  jurisdiction :  In  re  Simes,  38  W.  R. 
570. 

Chitty,  J.,  stated  the  facts,  and  proceeded : — ^Now 
this  bankruptcy  is  set  up  by  the  solicitor  as  a  com- 
plete answer  to  the  motion,  and  reliance  is  placed  on 
section  9  of  the  Bankruptcy  Act,  1883,  and  it  is  said 
that  the  bankrupt  is  ipso  facto  exempted  from  all 
liability  under  the  Debtors  Act,  1869. 

The  point  came  before  North,  J.,  in  7n  re  Wray,  in 
which  case  the  learned  judge  held  that  such  a  de- 
fence could  not  be  maintained,  and  in  an  elaborate 
judgment  he  founded  himself  mainly  on  the  reason 
that  the  proceeding  was  not  merely  civil,  but  was  of 
a  punitive  or  disciplinary  nature,  and,  therefore,  the 
provisions  of  the  Bankruptcy  Act  had  not  tak^i  away 
tiie  jurisdiction.  The  grounds  upon  which  the 
Legislature  proceeded  in  framing  the  Debtors  Acts 
are  stated  in  Harris  v.  Ingram,  In  the  case  of  In  re 
TTniv  the  learned  judge,  for  reasons  appearing  to  his 
mind  sufficient,  declined  in  his  discretion  to  allow  the 
■writ  to  issue.  On  appeal  the  Lords  Justices  did  not 
interfere  with  the  learned  judge's  discretion,  leaving 
untouched  that  part  of  his  judgment  which  referred 
to  the  question  of  jurisdiction. 

In  re  Wray  was  cited  to  the  Divisional  Court  in 
Mitchell  V.  Simpson,  and  Charles,  J.,  after  referring 
to  the  decision  of  North,  J.,  expressed  his  approval  of 
it.  A  case,  however,  relating  to  a  trustee,  but  in- 
volving the  same  question  of  jurisdiction,  subse- 
quently came  before  Kekewich,  J.,  in  which  he  de- 
cided that  he  had  no  jurisdiction.  This  was  the  case 
of  In  re  Simes,  on  which  the  respondent  relies.  In 
that  case,  however,  neither  In  re  Wray  nor  Mitchell 
V.  Simpson  were  cited,  and  I  cannot  but  think  that 
had  the  learned  ludge  been  aware  of  these  decisions 
he  would  have  followed  them. 

On  the  question  of  jurisdiction  I  must  follow  the 
judgment  of  North,  J.,  which  I  think  well  founded. 

I  have,  therefore,  jurisdiction  to  make  the  order. 

His  lordship  then  reviewed  the  facts,  and  in  the 
exerdse  of  his  discretion  made  the  order,  directing  it 
to  lie  in  the  office  for  a  fortnight. 

Order  made. 

Solicitors  for  the  applicant,  Field,  Roscoe,  ifc  Co, 

Solicitors  for  the  respondent,  Leslie,  Antill,  <t 
Ar^iM,  for  F,  P,  DighUm,  Cheltenham. 


Chan.  Div.  \  a        i    ^or^ 

North,  J.  I  ^''«'  1'  1S»^- 

Cubtis  v.  Kesteven  County  Council,  (a.) 

Local  government  —  Hain  road  —  Roadside  tt/astes  — 
County  council — Local  Oovemment  Act,  1888  (51  <fc 
52  Vict,  c,  41],  s.  11,  sub-sections  1,  6. 

Strips  of  uuaste  land  adjoining  a  main  road  are  "  road- 
side wastes**  within  the  meaning  of  sub-section  1  of 
section  11  of  the  Local  Government  Act,  1888,  and  are 
not,  like  the  main  road,  vested  in  the  county  council 
by  sub-section  6  of  that  section ;  and,  cotisequently,  the 
county  council  have  no  right  to  the  herbage  of  such  strips 
of  waste  land. 

Motion. 

The  question  for  determination  was  whether  strips 
of  waste  land  lyiiig  on  the  side  of  the  metalled 
portion  of  a  main  road  are,  by  virtue  of  section  11  of 
the  Local  Oovemment  Act,  1888,  vested  in  the 
county  coimcil  in  which  the  main  road  is  vested. 

Under  the  will  of  Thomas  Curtis,  to  whom  the 
strips  of  waste  land  adjoining  that  part,  which  was  in 
the  parish  of  Sinderby,  of  the  main  road  from  Newark 
to  Lincoln,  were  conveyed  in  the  year  1876,  C.  C. 
Curtis  was  entitled  for  his  life  to  those  strips  of  waste 
land,  and  let  to  inhabitants  of  the  parish  the  right  of 
grazing  cattle  thereon. 

The  width  of  the  metalled  part  of  the  main  ro6^ 
from  Newark  to  Lincoln  was  22  feet,  but  the  total 
width  of  the  road  from  hedge  to  hedge  varied  from  65 
feet  to  95  feet,  and  the  area  of  the  strips  of  waste 
land  was  about  13  acres. 

By  virtue  of  section  11,  sub-section  6,  of  the  Local 
Oovemment  Act,  1888,  the  part  which  was  in  the 
parish  of  Sinderby  of  the  main  road  from  Newark  to 
Lincoln  was  vested  in  the  Kesteven  Coimty  Coimcil, 
who  purported  to  sell  the  herbage  growing  on  the 
strips  of  waste  land  adjoining  that  part  of  the  main 
road  to  a  purchaser  for  a  year. 

The  action  was  brought  by  C.  C.  Curtis  and  two 
inhabitants,  to  whom  he  had  let  the  herbage  of  the 
strips  of  waste  land,  against  the  Kesteven  County 
Council  and  the  purchaser  from  them  of  the  herba^ 
of  the  strips,  clauning  a  declaration  that  the  plaintiff 
Curtis  was  entitled  to  the  strips  of  waste  land  and  an 
iniimction  to  restrain  the  defendants  from  wrong- 
fully cutting  or  removing  the  trees  and  herbage 
growing  thereon. 

This  was  a  motion  by  the  plaintiffs  for  an  interlocu- 
toiy  injunction  to  restrain  the  defendants  from  wrong- 
fully cutting  or  removing  the  herbage.  By  consent 
of  the  parties  it  was  treated  as  the  trial  of  the  action. 

Cozens-Eardy,  Q,C,,  and  Ingle  Joyce,  for  the  motion. 
— The  strips  of  waste  land  adjoining  the  main  road 
are  **  roadside  wastes  "  within  the  meaning  of  sub- 
section 1  of  section  11  of  the  Local  Oovemment  Act, 
1888,  which  gives  the  county  council  the  same 
powers  as  a  highway  authority  over  roadside  wastes ; 
and  this  is  inconsibtent  with  a  construction  of  sub- 
section 6  which  would  vest  roadside  wastes  in  the 
coimty  council  in  the  same  way  as  a  main  road  is 
vested  in  them  by  that  sub-section.  The  words  **a 
main  road  "  in  sub-section  6  do  not  include  every- 
thing from  hedge  to  hedge,  for  otherwise  there  would 
have  beoi  no  necessity  for  mentioning  the  materials 
and  drains  belonging  thereto.  Only  so  much  of  the 
soil  of  the  road  as  is  necessary  for  the  purposes  of  the 
coimty  council  as  a  road  authority  is  vested  in  the 
coimty  coimcil :  Coverdale  v.  Charlton,  27  W.  R.  258,  4 

(a.)  Reported  by  J.   Tbustbam,  Esq.,  Barrister-at- 
Law. 
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Q.  B.  D.  104.  But  the  public  have  a  light  of  way 
over  the  roadside  wastes  as  well  as  over  the  main 
road. 

E,  S.  Wright  and  Vernon  R,  Smithy  for  the  county 
council. — Sub-section  6  of  section  11  vests  in  the 
county  council  the  whole  width  of  the  road  from 
hedge  to  hedge  over  which  the  public  have  a 
right  of  way:  Elwood  v.  Bullock,  6  Q.  B.  383; 
Reg,  V.  United  Kingdom  Electric  Telegraph  Co., 
10  W.  B.  538;  In  re  Warminster  Local  Board,  38 
W.  R.  670,  25  Q.  B.  D.  450.  The  county  coundl 
have  a  right  to  the  herbage  of  the  strips  of  waste 
land  adjoining  the  main  rqad :  Coverdale  v.  Cliarlton  ; 
Wandsworth  Board  of  Works  v.  United  Telephone  Co., 
32  W.  R.  776,  13  Q.  B.  D.  904 ;  Rolh  v.  Vestry  of  St. 
George  the  Martyr,  Southwark,  28  W.  B.  867.  14  Ch. 
B.  785,  and  they  can  remove  trees  which  obstruct  the 
public  right  of  way  over  the  strips  of  waste  land, 
although  they  have  not  a  right  of  ownership  in  the 
trees  :  Turner  v.  Ringwood  Highway  Board,  18  W.  R. 
424,  L.  R.  9  Eq.  418.  [North,  J.— What  do  you  say 
is  the  meaning  of  the  words  *'  roadside  wastes  "  in 
sub-section  1  of  section  11  ?]  They  may  apply  to 
village  greens  and  other  waste  land  over  wluch  the 
public  have  rights,  but  which  are  not  part  of  a  high- 
way. 

North,  J. — This  case  turns  on  the  construction  of 
the  Local  Government  Act,  1888.  The  question  is 
whether  an  area  of  ground,  about  thirteen  acres  in 
extent,  is  vested  by  this  Act  in  the  coimty  councQ, 
and  whether  a  person,  who  admittedly  was  the  owner 
of  the  land  until  it  was  vested,  if  so  vested,  is  to  be 
deprived  of  it  without  compensation.  I  do  not  think 
this  comes  within  section  11  of  the  Act,  which  section 
provides,  by  sub-section  1,  **  Every  road  in  a  county 
which  is  for  the  time  bemg  a  main  road  within  the 
meaning  of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  inclusive  of  every  bridge  carrying 
such  road,  if  repairable  by  the  highway  authority, 
^hall,  after  the  appointed  day,  b^VhoUy  maintained 
and  repaired  by  the  council  of  the  county  in  which  the 
road  is  situate,"  and  certain  powers,  are  given  for  the 
purpose.  Then  it  provides:  **Tnie  coimty  coimcU 
shall  have  the  same  powers  as  a  highway  board  for 
preventing  and  removing  obstructions  and  for  assert- 
ing the  right  of  the  public  to  the  use  and  enjoyment 
of  the  roadside  wastes."  The  other  material  clause 
of  that  section  is  sub-section  6^  which  deals  with  the 
vesting,  and  says :  '*  A  main  road  and  the  materials 
thereof,  and  all  drains  belonging  thereto,  shall,  except 
where  the  urban  authority  retain  the  powers  and 
duties  of  maintaining  and  repairing  such  road,  vest 
in  the  coimty  council,  and  where  any  sewer  or  other 
drain  is  used  for  any  purpose  in  connection  with  the 
drainage  of  any  main  road  the  county  coundl  shall 
continue  to  have  the  right  of  using  such  sewer  or 
drain  for  such  purpose.'' 

These  two  sub-sections  seem  to  me  to  draw  a  clear 
distinction  between  what  the  Act  calls  a  '^  road  "  and 
what  the  Act  calls  *'  roadside  wastes."  It  is  suggested 
that  *^ roadside  wastes"  have  some  meaning  which 
the  counsel  for  the  county  coundl  confesses  he  does 
not  know,  and  suggests  that  it  may  apply  to  village 
greens.  I  think  fliat  **  roadside  wastes  "  is  an  intem- 
gible  phrase,  and  what  the  coimty  council  have  given 
to  them  by  the  Act  is  a  power  of  asserting  the  right 
of  the  public  to  the  use  and  enjoyment  of  these 
'*  roadside  wastes."  That  in  itself  seems  inconsistent 
with  the  idea  that  the  roadside  wastes  were  the  pro- 
perty of  the  board ;  because,  to  say  that  the  absolute 
owners  are  to  have  power  to  assert  the  right  of  the 
■public  to  the  use  and  enjoyment  of  thdr  property 
fleems  to  require  an  explanation  that  has  not  been 


given.  I  do  not  think  the  roadside  wastes  are 
vested  by  this  Act  in  the  county  council.  In  re  War- 
minster  Local  Board  is  a  decision  upon  this  Tery 
section,  and  if  I  thought  it  governed  this  case  I 
should  follow  it.  But  I  do  not  think  it  governs  the 
case  at  all,  because  the  question  there  was  who  was 
to  keep  up  the  footways,  and  it  was  held,  as  I  shonld 
have  held,  if  it  had  been  a  new  case,  that  the  foot- 
ways were  part  of  the  road — i.e.,  that  the  part  of  the 
road  most  convenient  for  foot  passengco-s  was  as  nmeh 
part  of  the  road  as  the  other  part  which  can  be  used 
Dv  horses  and  carriages.  I  should  have  thought  it 
clear  that  the  footways  were  part  of  the  road.  Bat 
it  does  not  go  any  fmiiher,  excepting  that  there  is  aa 
observation  by  Charles,  J.,  where  he  says  that 
**  under  the  Local  Government  Act  the  whole  of  the 
expenses  of  the  maintenance  of  main  roads— ^that  ii 
to  say,  main  roads  from  hedge  to  hedge,  indudingthe 
footways — ^is  thrown  on  the  county  coundl."  Tbe 
sole  question  before  the  court  was  as  to  a  footway 
forming  part  of  a  street  within  the  control  of  an 
urban  authority,  and  although,  no  doubt,  Chailes,  J., 
uses  that  phrase  "  road  from  hedge  to  hedge,"  he 
could  not  have  had  in  his  mind  what  I  have  to  deal 
with  now — a  large  area  of  ground  outside  the  foot- 
path. 

Under  these  circumstances  I  come  to  the  conclusion 
that  these  roadside  wastes — as  I  hold  them  to  be— 
are  not  vested  in  the  county  coundl,  and  that  the 
plaintiffis  are  entitled  to  the  rdief  they  ask  for. 

An  injunction  was  granted  restraining  the  coudif 
council  from  cutting  and  removing  grass,  timber,  anS 
other  growths  by  the  side  of  the  main  road,  "  wUhtivi 
prejudice  to  the  rights  of  the  county  council  under  tk 
Local  Government  Act,^* 

Solicitors,  C.  2>.  Woolley ;  Peacock  &  Goddard. 
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In  re  JosHUA  Stubbs  &  Co.  (Limited). 

BaBNEY  and  the   BntMINQHAM   DISTRICT  BANKEfO 

Co.  (Limited)  v.  J.  Stubbs  &  Co.  and  William 
Abbott,  (o.) 

Company  —  Winding    up  —  Debenture  —  LiquidoUor — 


mere  debenture-holders  Jiave,  in  an  action  to  reolize 
their  security,  obtained  the  appointment  of  a  receiver, 
that  receiver  will  not  be  displaced  by  the  official  liquidakr 
of  the  company  if  the  debentures  include  pradically  tht 
whole  of  the  company* s  property;  but  the  dehendure' 
holders  will  be  allowed  to  continue  their  action  and 
to  control  the  realization  of  the  assets. 

Where  a  receiver  of  the  company^s  property  has  leeu 
appointed  in  a  debenture-holder* s  action,  the  plaintiff 
ought,  on  a  subsequent  application  to  appoint  an  ojjkial 
liquidator,  to  apply  to  have  their  receiver  appoiuUd 
liquidator. 

Summons  and  motion. 

The  summons  asked  for  leave  to  proceed  with  a 
debenture-holder's  action  notwithstanding  the  wind- 
ing up ;  the  motion  was  by  the  official  liquidator  to 
discharge  an  order  made  in  the  action  appointing  a 
receiver  and  to  appoint  himself  receiver  for  the  de- 
benture-holders in  his  plaoe. 

The  company,  in  1886,  issued  debentures  to  William 
Abbott,  one  of  the  vendors  and  managing  director,  in 

(a.)  Eeported  by  H.  C.  Ropeb,  Esq.,  Barrister-at- 
Law. 
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payment  of  the  balance  of  his  purchase-money.  These 
debentures  constituted  a  chai^  on  tlie  whole  of  the 
company's  undertaking  and  property,  indudin^  un- 
callei  capital,  but  not  indudmg  frediolds  and  lease- 
holds. The  freeholds  were  also  mortgaged  to  Abbott, 
and  the  leaseholds  were  mortgaged  to  other  persons. 
Abbott's  debentures,  amoimting  to  £6,000,  and  his 
mortgage  were  transferred  to  Barney  as  trustee  for  the 
plaintiffs,  the  Birmingham  District  Bank,  to  secure 
the  account  of  the  company. 

On  the  30th  of  September,  1890,  a  winding-up 
petition  was  presented  against  the  company.  The 
oebentures  thereupon  became  immediatdy  payable, 
and  the  bank,  on  the  2nd  of  Octob^,  commenced 
proceedings  as  debenture-holders  to  enforce  their 
securities  in  respect  of  the  overdraft  of  the  company's 
account,  amounting  to  more  than  £4,tt00. 

On  the  same  day  an  order  was  made  by  consent 
appointing  a  receiver. 

On  the  15th  of  October  a  winding-up  order  was 
made  and  an  official  receiver  appointed.  The  bank 
were  present  as  creditors  when  the  order  was  made, 
bat  neither  supported  nor  opposed  it.  The  liquidator 
gave  security  to  the  amoimt  of  £10,000,  but  the  re- 
ceiver had  given  none. 

It  was  stated  that  there  would  probably  be  surplus 
assets  after  satisfaction  of  the  claim  of  the  bank. 

The  summons  and  motion  came  on  together. 

Warmington,  Q.C.,  and  i?.  J,  Parker j  for  the  bank, 
cpened  the  summons,  and  asked  that  their  action 
should  be  allowed  to  proceed. 

Benshaw,  Q.C.y  and  Ashton  Cross,  for  the  motion. — 
There  is  no  reason  why  the  action  should  go  on.  We 
admit  the  plaintiffs'  rights,  and  offer  them  all  the 
relief  they  are  entitled  to.  We  submit  that  the  usual 
practice  should  be  followed — i.e.,  that  the  receiver  be 
discharged  and  the  official  liquidator  appointed  re- 
ceiver in  his  place  :  CampheU  v.  Compagnte  Q4nSrale  de 
Bdhgarde,  24  W.  R.  573,  2  Ch.  D.  181 ;  In  re  David 
Lloyd ik  Co.,  25  W.  B.  872,  6  Ch.  D.  339  ;  In  re  Henry 
Pound,  Son,  &  Hutchins,  38  W.  R.  18,  42  Ch.  D.  402. 
The  bank  did  not  oppose  the  appointment  of  the 
offidal  liqiddator. 

Warmingtan,  Q.  C,  audi?.  J.  Parker. — Both  questions 
are  within  the  discretion  of  the  court.  The  action 
ought  to  go  on,  as  the  accounts  must  be  taken  in  the 
presence  of  Abbott.  The  company's  property  is  of 
very  doubtful  value,  and  the  object  of  the  liquidator 
is  to  get  his  costs  made  a  first  charge  on  the  assets. 
Be  ought  not  to  be  allowed  to  come  before  us.  We 
did  not  oppose  the  appointment  of  the  liquidator  nor 
give  security  because  we  could  do  nothing  till  a  liqui- 
oator  was  appointed.  We  only  appeared  as  creditors. 
There  is  no  rule  which  makes  it  incumbent  on  the  court 
to  appoint  the  liquidator  recdver.  It  is  only  done  when 
his  powers  will  be  useful  in  realizing  the  security : 
Bartlett  v.  Northumberland  Avenue  Hotel  Co.,  53  L,  T. 
X  8.  611,  34  W.  B.  Dig.  36.  Those  powers  are  not 
wanted  here.  If  the  liquidator  were  also  receiver  for 
ns  there  would  be  a  conflict  of  interest. 

Renshaw,  Q.C.,iD.  reply. — The  liquidator's  costs  will 
in  any  case  come  after  those  of  the  mortgagees.  A 
conflict  of  interest  is  of  no  consequence :  Tottenham  v. 
Swansea  Zinc  Ore  Co.,  32  W.  R.  716. 

Kekbwich,  J. — I  wiU  deal  with  these  applications 
«eparatdy. 

The  first  is  the  summons  by  the  plaintiffs  in  the 
action  of  Bammr  and  others  against  Joshua  Stubbs 
(Limited]  and  William  Abbott  for  leave  to  continue 
]^eir  action,  notTwithstanding  the  winding-up  order. 
The  action  for  ihejnoment  is  dead,  and  any  applica- 


tion they  can  possibly  make  in  it — ^not  strictly  an 
application  in  the  action,  but  in  the  winding  up — 
must  be  for  leave  to  continue.  I  see  no  reason  why 
it  should  not  continue,  and  several  reasons  why  it 
should.  If  the  company,  through  their  official 
liquidator,  are  willing  to  give  the  plaintiffs  at  once 
(that  is  to  say,  as  soon  as  the  forms  of  the  court  will 
allow)  all  that  they  are  entitled  to  in  the  action,  of 
course  there  would  be  no  further  cause  for  litigation, 
the  accoimt  might  be  taken  up,  and  there  would  be 
no  reason  for  an  action  and  judgment  or  any  other 
form  of  proceedings;  but  the  company  have  not 
absolute  control  oi  the  proceedings  in  that  way, 
because  Mr.  Abbott  is  a  co-defendant,  and  the  plain- 
tiffs' security  was  constituted  by  a  transfer,  either  to 
the  plamtiffs  or  to  a  trustee  for  them  by  the  deben- 
ture-holder of  the  debentures  which  haa  in  the  first 
instance  been  issued  to  Mr.  Abbott.  It  is  quite 
possible  that  whm  the  action  is  alive  something  of 
that  kind  may '  be  done ;  that  is,  if  Abbott  is  willing 
and  other  parties  will  be  bound,  an  order  of  that 
kind  may  be  made  at  once,  but  I  do  not  see  that  that 
is  possible  imtil  the  action  is  alive,  and  though  I 
should  certainly  deprecate,  so  far  as  I  can,  and  pre- 
vent any  useless  costs,  still  I  think  the  action  must  be 
put  on  its  legs,  to  use  the  common  expression,  in  order 
that  justice  may  be  done  between  the  parties.  It 
does  not  seem  to  me  by  any  means  to  be  a  common 
case  of  an  action  by  a  secured  creditor  against  the 
company  to  realize  his  security.  There  is  that 
difference  between  the  parties.  So  I  think  that  that 
action  must  go  ou. 
Now  a  very  much  more  important    and  difficult 

Suestion  is  raised  by  the  motion  of  the  official 
quidator.  He  seeks  to  discharge  the  receiver 
appointed  in  the  action  of  the  debenture-holders  and 
to  substitute  himself,  and  Mr.  Benshaw  says,  with 
perfect  accuracy,  that  though  there  is  no  rule,  there 
IS  a  uniform  practice  on  the  subject.  What  is  that 
uniform  practice?.  That  there  shall  be  one  repre- 
sentative of  the  company  in  general  and  of  the 
secured  creditors  in  particular,  but,  inasmuch  as 
either  the  same,  or  at  any  rate  very  similar,  accounts 
must  be  taken  in, both  proceedings — the  proceedings 
for  the  liquidait)<^  oi  the  company  and  the  proceed- 
ings for  the  ascertainment  and  payment  of  the 
debenture-holders — ^those  accounts  shall  be  taken — 
watched  over — ^by  the  same  person,  being  an  officer 
of  the  court.  So  far  I  have  no  doubt  that  there  has 
been  a  uniform  practice,  and  it  is  a  uniform  practice 
founded  on  convenience,  not,  of  course,  to  be 
extended  to  cases  where  its  extension  would  do 
injustice,  but  foimd  by  experience  seldom,  if  ever,  to 
do  injustice.  If  it  is  desired  to  go  further  and  say 
that  the  uniform  practice  has  been  to  appoint  the 
liquidator  receiver  of  the  debenture-holders'  securities, 
then  I  do  not  myself  think  that  the  practice  has  gone 
so.  far.  Certainly,  within  my  own  experience,  the 
appointment  has  been  the  other  way — ^that  a  receiver 
for  the  debenture-holders  has  been  appointed  liquida- 
tor— and  it  is  very  important  to  notice  the  difference. 
I  have  recentiy  had  a  case  before  me  which  has 
given  me  considerable  trouble  in  ascertaining  how 
the  liquidator  was  to  be  paid.  The  liquidator  had 
done  ffood  work,  and  it  was  everybody's  wish  that  he 
should  be  fairly  treated,  but  the  whole  of  the  pro- 
perty was  swallowed  up  by  the  debenture-holders,  or 
nearly  the  whole,  and  it  was  extremely  difficult  to 
find  anything  out  of  which  his  fair  charges  and 
remuneration  as  liquidator  could  be  paid.  As  often 
happens  in  those  cases,  there  was  no  ill-feeling.  The 
debenture-holders  were  aware  that  the  liquidator  had 
done  good  work,  and  there  was  some  property  applic- 
able to  that,  and  he  was  in  the  end  paid.  But  there  is 
considerable  difficulty  in  some  of  these  cases  in  doing 
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that,  and  it  is  needless  to  say  that  there  is  a  temptation 
— an  almost  irresistible  temptation — on  the  part  of 
the  liquidator  to  find  something  out  of  which  to  pay  his 
charges  and  to  take  care  that  in  the  character  of 
liquidator  he  is  properly  remunerated.  That  danger 
the  court  must  look  into  and  face.  Also  in  regardmg 
the  cases  which  have  laid  down  the  rule,  or,  at  any 
rate,  have  settled  the  uniform  practice,  one  must  not 
forget  that  the  form  of  debentures  has  changed  venr 
much  of  late  years,  and  that  now,  owing  very  muck 
to  the  industiy  and  ingenuity  of  a  learned  member 
of  the  profession,  the  debentures  are  made  in  such  a 
form  that  there  is  nothing  really  left  outside,  and  that 
the  company  (not  strictly  in  technical  language) 
really  is  mortgaged  to  the  debenture-holders.  Now 
I  find  that  is  so  in  this  very  case.  It  may  be  possible 
to  get  something.  I  am  told  it  is  possible  to  get 
something  outside  the  charge,  but  the  charc^  in  the 
debenture  which  is  before  me  is  on  '*  the  undertaking 
and  all  its  property,  whatsoever  a&d  wheresoever, 
both  real  and  personal,  and  present  and  future,  not 
including  freehold  and  leasehold  property  comprised 
in  the  indenture  mentioned  in  the  second  condition 
indorsed  hereon  "  (that  may  or  may  not  be  valuable) 
''but  including  the  uncalled  capital  for  the  time 
being."  Therefore,  imless  the  security  is  sufScient 
to  pay  principal,  interest,  and  costs,  one  sees  that 
there  is  really  nothing  for  the  general  creditors,  and 
still  less  for  tiie  shareholders  of  the  company. 

Now  why  should  I,  under  those  circumstances, 
tLot  leave  the  mortgagee  in  possession  of  his  rights  ? 
Why  should  he  not  control  the  realization  of  his 
security  and  the  ascertainment  of  the  persons  to 
whom  the  money  is  to  be  paid,  ap^  the  proportions 
in  which  it  is  to  be  paid,  and  so  forth  ?  In  the  case 
cited  by  Mr.  Benshaw  in  reply  there  was  a  question 
whether  some  particular  property  was  includ^  in  the 
mortgage  or  not.  Here,  imless  something  can  be 
made  out  of  the  words  to  which  I  have  called  atten- 
tion, and  which  I  have  read,  there  is  nothing  reedly 
substantial  at  all,  and  therefore  it  seems  to  me  it 
would  be  wrong  to  prevent  the  mortgagees  from 
controlling  the  realization  of  the  property,  notwith- 
standing the  uniform  practice  which  has  been  men- 
tioned and  which  is  to  be  found  ii^  the  case  of  In  re 
David  Lhyd  &  Co,,  and  the  subsequenFcases  to  which 
my  attention  has  been  called,  and,  as  has  been  said, 
the  numerous  other  cases,  reported  and  unreported. 

I  was  a  little  startled  by  one  circumstance,  which 
was  this.  It  is  distinctly  sworn,  and  I  do  not  say 
improperly,  by  Mr.  Harris,  who  is  the  solicitor  for  the 
petitionmg  creditor,  that  on  the  appointment  of  the 
official  liquidator  who  was  of  course  proposed  by  the 
petitioning  creditor,  there  attended  before  the  chief 
clerk  the  solicitors  to  the  Birmingham  Bank>  one  of 
the  plaintiffs  in  the  action,  and  William  Abbott  and 
other  creditors,  and  that  they  supported  the  appoint- 
ment of  Mr.  Hill,  the  present  official  liquidator.  If 
that  had  been  really  accurately  true,  exactly  as  the 
lang^uage  of  the  affidavit  says,  I  certainly  should 
have  been  disposed  to  have  acceded  to  the  liquidator's 
application.  I  think  the  debenture-holders,  who  of 
course  knew  of  the  petition,  for  their  action  was 
founded  upon  it,  who  of  course  knew  of  the  appoint- 
ment of  the  official  liquidator,  and  who  realfy  were 
there  in  one  sense,  and  the  banking  company,  which 
is  one  of  the  plaintiffs  attending  by  a  solicitor,  ought 
to  have  at  once  come  forward  and  said  :  "  We  oppose 
this  appointment,  we  insist  upon  our  man,  our 
nominee,  having  the  control  at  once ;  there  ought  to 
be  one  liquidator  and  one  receiver,  and  that  one  man 
ought  to  be  the  nominee  of  the  debenture-holders." 
They  did  not  do  that,  and  I  think  they  were  remiss  in 
not  doing  it,  but  they  did  not.  Now  that  I  have  had 
an  opportunity  of  seeing  the  chief  clerk  and  hearing 


all  that  can  be  said  about  it,  I  understand  that  the 
bank  did  not  go  so  far  as  to  support  the  appointment 
of  Mr.  Hill.  No  doubt  it  was  aesirable  to  appoint  a 
liquidator  as  soon  as  possible.  The  plaintiff  were  not 
there  as  plaintiffs  in  the  action.  I  do  not  know  how 
they  could  have  been.  Thev  could  only  have  been 
there  as  creditors,  and  I  do  not  rely  on  Thomas 
Barney's  absence.  But  they  seem  to  have  not 
opposed ;  they  do  not  seem  to  have  taken  any  part, 
and  the  utmost  that  can  be  said  against  them  ia  that 
they  assented.  That  being  so,  they  may  find  it 
extremely  difficult  to  displace  the  official  liqmdator, 
but  I  do  not  think  their  conduct  goes  so  &r  aa  to 
preclude  them  from  insisting  upon  meir  own  reoeiTer 
in  their  own  action. 

Therefore,  I  must  refuse  the  application  of  the 
official  liquidator  and  leave  him  in  possession,  at  any 
rate  for  the  nonce,  of  what  he  can  get  as  official 
liquidator  and  leave  the  receiver  in  possession  in  the 
action.  The  plaintiffs*  costs  will  be  costs  in  the  action, 
and  the  official  liquidator's  costs  will  be  allowed  in  the 
winding  up. 

Solicitors,  Fieldy  Boscoey  &  Co,,  for  Smith,  Pitaeid, 
&  Co.,  Birmingham;  HemhaJl  Fereday,  for  Beetx, 
Harris,  &  Harris,  Birmingham. 


Q.  B.  Div.  (Denman,  Haw-  I  -^^^   jq  ^ 

kins,  and  Stephen,  JJ.)    / 

Ex  parte  Castioni,  (a.) 

Extradition — ''Offence  of  a  political  cJiarader"-^ 
Habeas  corpus  —Jurisdiction  of  magistrate — Ejira- 
dition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  3. 

An  offence  of  '' a  political  character,'*  for  which  a 
fugitive  criminal  is  not  to  be  surrendered  under  any 
treaty  incorporating  the  provisions  of  the  Extradition 
Act,  1870,  s,  3  (1),  is  any  criminal  ad,  as  speciJUd 
within  the  section  **  incidental  to  and  forming  part  of 
a  political  disturbance,** 

Upon  an  application  for  a  writ  of  habeas  coipos,  the 
court  bef&re  wham  the  application  is  made  has  power  to 
review  tfie  whole  evidence  brought  before  tf,  whether  suck 
evidence  was  brougM  before  the  magistrate  who  oommiUed 
the  fugitive  criminal  or  not. 

Motion  for  a  rule  for  a  writ  of  habeas  corpus  on 
behalf  of  one  Oastioni,  committed  to  prison  Dy  Mr. 
Lushington,  as  stipendiary  magistrate  sitting  at  Bow- 
street,  London,  upon  an  application  of  the  Swiss 
Federal  Government  with  a  view  to  Castioni*s  extra- 
dition to  take  his  trial  on  a  charge  of  murder. 

Under  the  provisions  of  the  Extradition  Act,  1870 
(33  &  34  Vict.  c.  52),  a  treaty  of  extradition  was  con- 
cluded between  Great  Britain  and  Switzerland,  by 
article  11  of  which  it  was  agreed,  foUowinjg  the  terms 
of  section  3  (1)  of  the  Act,  that  "  a  fugitive  criminal 
shall  not  be  surrendered  if  the  offence  is  one  of  a 
political  character,  or  if  he  proves  that  the  requisition 
for  his  surrender  has  in  fact  been  made  with  a  view  to 
try  and  punish  him  for  an  offence  of  a  politicaL 
character." 

The  following  are  the  material  circumstances  relat- 
ing to  the  charge  : — 

The  Cantons  of  Switzerland  were  federated  together 
under  a  central  authority,  the  headquarters  of  whidi 
were  at  Berne.  But  each  of  the  Cantons  had  a  local 
or  home  Government  of  its  own,  and,  according  to  a 

(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 
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constitution  of  its  own,  it  appeared  that  in  the  State 
of   Tidno    the    Ck>n8ervative    or,    as    it    was    more 
frequeDtly  called,  the  Ultramontane  party  had  been  in 
power  for  some  fifteen  years,  and  by  the  opposing  or 
liberal  party  complaints   had  been  made  that  the 
GoYernment  in  power  had  acted  contrary  to  the  Con- 
fltitation,  and  that  justice  was  not  fairly  administered. 
It  was  also  complained  that  the  elections  had  been 
unduly  influencea,  that  there  had  been  manipulation 
of  the  voting  lists,  and  also  peculation.     Under  the 
Constitution  of  Ticino  there  was  a  provision  that  if  a 
certain  number  of   people  entitled  to  exercise  the 
franchise,  that  number  being  fixed  at  9,000,  should 
address  a  petition  to  the  (Government  demanding  the 
revision  of  the  Constitution  the  Gfovemment  oF  the 
day  should  yield  to  them,  and  take  the  popular  will 
according  to  the  existing  fnmchise  as  to  whether  that 
revision  of  the  Constitution  ought  or  ought  not  to 
take  place.     In  the  case  of  Ticino,   on  the  9th  of 
Ai^ust,  1890,  that  demand  was  constitutionally  made 
and  was  signed  by  more  than  the  requisite  number  of 
people.     One  month  was  allowed  by  the  Constitution 
of  Ticino  to  act  upon  that  demand,  which  month 
expired  on  the  10th  of  September.    The  Government 
however  took  no  steps,  and  their  organs  in  the  press 
declared  that  they  would   not.      Tae   matter   was 
brought  before  the  Federal  Council  bv  certain  persons 
who  were  prominent  in  what  was  called  the  Liberal 
party,  and  the  Federal  Council  were  warned  eaf ly  in 
September,  and  again  upon  the  eve  of  the  insurrection, 
that  unless  steps  were  taken  to  tranquiUze  the  public 
mind,  and  to  snow  that  it  was  the  mtention  of  the 
Government  to  act  according  to  the  Constitution,  the 
consequences  would  be  serious.    The  Federal  Coimcil, 
BO  far  as  it  rested  with  them,  communicated  with  the 
local  Government  of  Ticino,  but  stiU  nothing  was 
done.   Finally,  a  great  shooting  match  was  announced 
to  take  place  on  the  11th  of  September  at  Lugano, 
and  danger  was  supposed  to  be  imminent  if  in  the 
meanwhile  nothing  were  done.     On  the  11th  of  8^- 
tember  the  insurrection  actually  came    to    a   head. 
Bnini,  a  leading  kwyer,  practising  in  the  State  of 
Ticino,  was  at  the  head  of  the  insurgents.     The  rising 
in  which  he  took  part  was  in   BelSnzona.     On  that 
day  a  body  of  people  obtained  arms  and  went  to  the 
arsenal,  whei-e  uiey  disarmed  the  guard  and  furnished 
themselvee  with  a  further  supply  of  weapons,   and 
marched  to  the  Mimicipal  Palace.    There  seemed  to 
have,  been  two  sets  of  eates  to  the  building,  which 
were  both  shut  when  they  arrived  there.     Bruni,  as 
the  mouthpiece  of  the  insurrectionary  party,  demanded 
admittance.     Castioni  was  one  of  those  in  the  attack- 
ing party.   Bossi,  who  appeared  to  have  been  a  young 
man  who  had  but  latelv  joined  the  Gk)vemment,  was 
seen  upon  the  steps  leaoing  to  the  Government  House, 
and  inside    the    gates  were    about   eighty    guards. 
Bossi  from  the  st^  parleyed  with  the  armed  body  of 
men  who,  in  the  name  of   the  people,  demanded 
entrance.     Rossi  refused  to  give  them  entrance,  warn- 
ing them  of  the  consequences  of  the  illegal  acts  in 
which  they  were  engaged.     Several  shots  were  fired, 
Bome  from  within  the  building  and  some  from  with- 
out ;  and  then  it  appeared  that  a  man  in  the  crowd 
came  forward  with  a  hammer  and  broke  the  gates 
open.    The  populace  rushed  in,  and  there  was  evi- 
dence that  would  justify  the  magistrate  in  coming  to 
the  conclusion  that  Castioni  did,  after  or  about  the 
time  that  the  gates  were  broken  open,  fire  a  revolver, 
and  that  a  shot  struck  Bossi,  from  the  effects  of  which 
he  sabsequently  died.     The  insurrectionary  party  had 
meanwhile  seized  and  put  in  confinement  several  of  the 
members  of    the    existing  Government.     After    the 
successful  seizure  of  the  arsenal  and  the  Government 
House,  other  persons  were  also  taken  into  custody 
and  put  in  prison.     A  provisional  Government  was 


then  formed,  the  two  principal  members  of  it  appear- 
ingto  be  Bruni  and  Simon. 

The  Federal  Gt>vemment  subsequently  sent  a  spe- 
cial commissioner  named  Kuntsli  to  report  on  the 
whole  proceeding.  His  report  was  objected  to  as 
evidence  of  any  facts,  but  was  allowed  to  be  read  as 
material  to  show  what  was  the  existing  state  of 
political  affairs  in  Bellinzona  at  the  time.  In  that 
report  it  was  alleged  that  someone  reported  Castioni 
to  have  shouted  out  words  to  the  effect  that  the  blood 
of  his  brother  called  for  vengeance.  His  brother  had 
been  killed  or  assassinated  ten  years  before  in  the  pro- 
vince. Bruni,  in  his  evidence  at  the  police  court, 
stated  that  the  death  of  Bossi  *'  was  not  necessary  for 
the  success  of  the  revolution,''  and  **  was  an  acci- 
dent." 

The  magistrate  found  to  the  following  effect: — 
**  That  he  was  satisfied  that  there  was  a  political 
rising  at  the  time  when  the  alleged  offence  was  com- 
mitted, but  that  it  did  not  follow  that  any  offence 
committed  during  the  rising  was  necessarily  a  politi- 
cal offence.  He  thought  that  the  accused  had  failed 
to  establish  the  fact  that  the  murder  of  Bossi  was  a 
political  offence,  and  that  there  was  some  evidence, 
though  it  was  slender,  of  a  personal  motive — such  as- 
the  evidence  that  Castioni  exclaimed  to  a  comrade, 
*  You  are  a  victim  !  I,  too,  am  a  victim '  ;  his  worda- 
on  seeing  Bossi  fall — *  He  is  down ' ;  and  the  expres- 
sion reported  in  the  commissioner's  statement,  though 
not  strictiy  evidence — ^viz.,  *  The  blood  of  my  brother 
calls  for  vengeance.'  On  the  whole  he  considered  that 
those  expressions  were  not  those  of  a  man  conmiitting 
a  politi(»l  offence,"  and  he  conmiitted  him  to  prison 
with  a  view  to  his  beiug  surrendered  to  the  Swiss^ 
(Government. 

Further  depositions  were  put  in  upon  the  present 
application  by  Castioni  denying  the  shooting  of  Bossi, 
but  stating  that  if  the  killing  of  Bossi  was  done  by 
him  or  his  friends  it  was  an  act  done  in  the  course  of 
a  political  disturbance ;  and  also  alleging  that  he  went 
to  Italy  for  some  marble  upon  a  sculptor's  commis- 
sion, and  that  he  n^ver  knew  or  saw  or  heard  of  Bossi 
imtil  this  occurrence. 

Sir  Charles  Russell,  Q,C.j  Grain,  and  Elridge,  for 
the  applicant. — This  is  an  original  motion,  and  not  a 
review  of  the  magistrate's  decision.  The  court  can 
decide  upon  the  facts  as  brought  before  it,  and  is  not 
bound  by  the  magistrate's  finding.  Even  if  it  is 
bound  by  the  findings  of  fact  by  the  magistrate,  the 
court  can  review  his  decision  either  on  the  ground  of 
want  of  evidence  to  warrant  his  evidence,  or  of  fresh 
evidence  being  brought  before  them  which  was  not 
before  the  magistrate.  The  magistrate  is  bound  to 
intimate  to  a  fugitive  criminal  if  committed  that  he 
has  a  right  to  apply  for  a  writ  of  habeas  corpus  within 
fifteen  days  (Extradition  Act,  1870,  s.  11).  Thia 
implies  a  statutory  right  of  appeal :  Ex  parte  ffuguet, 
29  L.  T.  (N.  S.)  40;  Beg.  v.  Maurer,  31  W.  B.  609,  la 
Q.  B.  D.  513 ;  and  Clarke  upon  Extradition,  3rd  ed., 
p.  170.  The  question  for  the  court  is  one  of  mixed 
law  and  fact—viz.,  whether  the  evidence  shows  the 
offence  to  be  one  of  **a  political  character"?  The 
phrase  was  first  introduced  into  the  Extradition  Act, 
1870,  s.  3  (1).  It  has  never  been  the  subject  of 
judicial  decision,  and  can  only  be  interpreted  with  the 
aid  of  text-books.  The  following  definitions  have 
been  offered :  —  Clarke  on  Extradition,  3rd  ed.. 
Appendix,  p.  cclvii..  Notes  on  Pohtical  Offences :  "  The 
killing  of  a  man  in  civil  war,  the  seizure  of  property 
by  the  leaders  of  an  armed  rebellion,  are  examples  of 
true  pohtical  crime " ;  and  vide  speech  of  Lord 
Stanley  in  House  of  Conmions,  August  3,  1866,  there 
cited ;  also  John  Stuart  Mill's  definition,  ibid, :  **  Any 
offence  committed  in  the  course  of  or  furthering  of 
civil    war,   insurrection,    or    political    commotions*"^ 
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\Stephen*8  History  of  the  Criminal  Law,  vol.  II.,  pp. 
69 — 71,  Ist  ed. :  **The  general  rule  as  to  extradition 
is  qualified  by  three  exceptions,  first,  no  person  is  to 
be  surrendered  if  the  offence  in  respect  of  which  his 
surrender  is  required  is  one  of  a  political  character  or 
if  he  proves  .  .  .  that  the  requisition  for  his 
surrender  has  in  fact  been  made,  with  a  view  to 
try  or  to  punish   him    for  an  offence    of  a  politi- 

.oaJ  character.  .  .  .  There  are  three  senses 
which  might  be  given  to  this  expression  standing 
alone.     The  first  and  most  obvious  sense  is  an  offence 

•  consisting  in  an  attack  upon  the  political  order  of 
things  established  in  the  country  where  it  is  com- 
mittod  (c.^.,  high  treason,  political  riots,  seditious 
conspiracies,  &c.).  The  second  sense  is  any  offence 
committed  in  order  to  obtain  any  political  object. 
The  exception  would  cover  all  crimes  committed 
under  the  orders  of  any  secret  society  (e.y.,  assassina- 
tion, arson,  &c.).  It  is  monstrous  to  suppose  that 
this  interpretation  can  be  the  true  one.  The  third 
meaning  which  may  be  given  to  the  words,  and  which 
I  take  to  be  the  true  one,  is  somewhat  more  compli- 
cated. ...  I  think  ttie  expression  in  the  Extra- 
dition Act  ought  to  be  interpreted  to  mean  that 
fugitive  criminals  ought  not  to  be  surrendered  for 
extradition  crimes  if  those  crimes  are  incidental  to 
and  formed  part  of  political  disturbances."  See  also 
Beport  of  Royal  Commission  on  Extradition,  1877, 
Pari.  Papers,  1878,  c.  2039,  s.  III.:  "Generally 
speaking,  we  would  decline  to  recognize,  therefore, 
the  suggestion  of  a  political  motive  as  a  ground  on 
which  a  magistrate  .  .  .  should  refuse  a  demand 
for  surrender  .  .  .  imless  the  act,  to  which 
a  political  character  was  sought  to  be  ascribed, 
occurred  during  a  time  of  civil  war  or  open  insurrec- 
tion.'*     The  application  here  can  be  based  on  Sir 

. JameA  Stephens  definition  of  the  third  meaning  of 
the  words.  The  offence  charged  is  an  extraditable 
offence,  but  one  "  incidental  to  and  forming  part  of 
a  series  of  political  disturbances."  The  burden  of 
proof  that  the  offence  was  non-political  is  on  the 
other  side.  The  court  cannot  aojudicate  upon  the 
necessity  or  non-neoessitv  of  the  act  if  it  is  shown 
to  have  been  of  a  political  character. 

Sir  Bichard  Wfb^ter,  A,G.,  and  A.  S.  Wright,  for 
the  magistrate.— The  definition  given  by  John  Stuart 
Mill  is  too  wide — **  any  act  by  any  person  done  in  the 
oourse  of  a  successful  revolution."  There  should  be 
a  distinction  between  **  things  done  in  the  course  of  a 
political  affitation "  and  *'  things  necessary  to  and 
havingfortheir  object  a  particular  political  movement." 
The  court  must  consider  whether  a  thing  done  merely 
in  the  course  of  a  political  agitation  does  or  does  not 
amount  to  a  thing  necessary  to  and  having  for  its 
^ject  a  political  end.  The  evidence  of  Bnmi, 
Gastiom*s  witness,  shows  that  he  considered  the  death 
oi  Bossi  to  be  **  a  misfortune  and  not  necessary  to 
nor  the  object  of  the  political  revolution."  There 
was  no  evidence  of  several  shots  being  fired  by  either 
party,  nor  of  any  determined  resistance  by  the 
Government  party.  The  shot  which  kiUed  Bossi  was 
fired  after  the  gates  had  been  broken  down,  and  aft^ 
the  Government  had  intimated  that  if  the  gates  were 
forced  they  would  suxrender  to  force.  The  shot  was 
not  neoesnry  for  the  forcing  of  the  gates.  There  was 
some  evidence  that  personal  motive  might  have  been 
tiie  cause  of  Castioni's  firing  at  fiossi.  He  had  not 
been  permnall  v  affiected  by  the  political  grievances, 
because  he  had  lived  in  England  for  many  years.  There 
was  evidence  that  he  had  only  come  to  Ticino  the  day 
of  the  oatbreftk,  and  that  he  left  after  he  saw  Rossi 
falL  This  was  a  question  of  fact  for  the  magistrate. 
U  there  was  some  eridence  for  his  fiwHing  to  be  based 
on,  the  cowt  could  not  review  his  finding  of  fact 


The  court  had  only  to  consider  whether  there  wat 
general  evidence  that  this  particular  offence  was  of 
such  a  political  character  that  the  magisfeste  wv 
prevented,  by  the  terms  of  the  statute  of  1870,  from 
committing  the  prisoner  with  a  view  to  his  sozreiider. 
The  magistrate  has  found  that  it  was  an  act  not  *^in 
furtherance  of,"  or  *' necessary  to,"  or  **  an  overt  act 
in  "  a  political  movement. 

They  cited  Billot  Trait^es  d'Extradition,  p.  102; 
Phillimore's  International  Law,  3rd  ed.,  voL  L, 
pp.  551-2. 

Sir  E,  Clarke,  S,0.,  for  the  Swiss  Federal  Goreni- 
ment. — Under  article  9  of  the  Berne  Treaty,  1880,  the 
Swiss  Gk>vemment  are  entitled  to  be  represented  by 
the  law  officers  of  the  Crown  in  cases  where  it  maybe 
thought  necessary.  The  court  could  not  question  the 
magistrate's  decision  were  it  based  solely  on  evidenoe 
of  the  fact  that  Castioni  fired  the  shot.  They  migbt 
do  so  where  there  was  overwhelming  fresh  evidaooe 
on  the  subject,  but  not  otherwise.  The  real  question 
before  the  court  is  whether,  upon  the  facts  as  brou^t 
before  them,  the  accused  came  within  the  treaty  as  a 
matter  of  law  ?  The  commissioner's  report  was  not 
evidence  except  as  showing  the  oonditton  of  things  in 
this  little  community.  It  was  admitted  that  there  wia 
a  political  tumult,  but  only  this  one  death  took  place, 
and  that  death  was  declared  by  one  of  the  leaden 
of  the  tumult  to  have  been  **  accidentaL"  There  vw 
no  evidence  of  any  serious  resistance  or  of  any  ahote 
being  fired  by  the  Government  party.  Bossi  was  im- 
armed.  The  evidence  went  to  show  that  this  was  not 
a  natural  incident  in  the  particular  political  dis- 
turbance. If  the  offence  charged  was  an  isolated  act, 
unnecessary  to  the  success  of  a  revolution,  and  nofe 
called  for  by  any  violence,  or  reascmable  fear  of  rio- 
lence,  that  was  not  an  offence  within  the  privilege  of 
the  Act  as  **  an  offence  of  a  political  character." 

Sir  a  RuMdly  Q,C.y  replied. 

The  following  sections  of  the  Extradition  Act,  1870, 
were  cited : — 

"2.  Where  an  arrangement  has  been  made  witli 
any  foreign  Stata  with  respect  to  the  surrender  to 
such  State  of  any  fugitive  criminals,  her  Majesty  may, 
by  Order  in  Council,  direct  that  this  Act  ^all  applj 
in  the  case  of  such  foreign  State." 

*'3.  The  following  restrictions  shall  be  ob^nrpd 
with  respect  to  the  surrender  of  fugitive  criminals  :— 

"  (1)  A  fugitive  criminal  shall  not  be  surrendered  if 
the  offence  in  respect  of  which  his  surrender  is  de- 
manded is  one  of  a  political  character,  or  if  he 
prove  to  the  satisfoction  of  the  police  magistrate  of 
the  court  before  whom  he  is  brought  on  habeas  eorpm, 
or  to  the  Seo^tary  of  State,  that  the  requisition  for 
his  surrender  has,  in  fact,  been  made  with  a  view  to 
try  or  punish  him  for  an  offenoe  of  a  political 
character. 

*'  (2)  A  fugitive  criminal  shall  not  be  surrendered  to 
a  foreign  State  unless  provision  is  made  by  the  Isw  ol 
that  State,  or  by  arrangement,  that  the  fugitive 
criminal  shall  not,  until  he  has  been  restored  or  had 
an  opportunity  of  returning  to  her  Majesty's  do- 
minions, be  detained  or  tried  in  that  foreign  State  lor 
any  off^aice  committed  prior  to  his  surrender  other 
than  the  extradition  crime  proved  by  the  &ct8  on 
which  the  surrender  is  grounded." 

**  (7)  A  requisition  for  the  surrender  of  a  fogilxYe 
criminal  of  any  foreign  State  who  is  in,  or  suspected 
of  being  in,  the  United  Kingdom  shall  be  made  to  a 
Secretary  of  State  by  some  person  recognised  hj  ^ 
Secretary  of  State  as  a  diplomatic  representatbe 
of  that  foreign  State.  A  Secretary  of  State  may,  by 
order  under  his  hand  and  seal,  signify  to  a  pols« 
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fflagutrate  that  such  requisition  has  been  made,  and 
require  him  to  issue  his  warrant  for  the  apprehension 
of  the  fugitive  criminal." 

"  If  the  Secretary  of  State  is  of  opinion  that  the 
offence  is  of  a  political  character,  He  may,  if  he  think 
fit,  refuse  to  send  any  such  order,  and  may  also  at  any 
time  order  a  fu£^tive  criminal  accused  or  convicted  of 
sach  offence  to  be  discharged  from  custody." 

"  (10)  In  a  case  of  a  fugitive  criminal  accused  of  an 
extradition  crime,  if  the  foreign  warrant  authorizing 
the  arrest  of  such  criminal  is  duly  authenticated,  and 
such  evidence  is  produced  as  (subject  to  the  provisions 
of  this  Act)  would,  according  to  the  law  of  England, 
justify  the  committal  for  tnal  of  the  prisoner  if  the 
Clime  of  which  he  is  accused  had  been  committed  in 
England,  the  police  magistrate  shall  commit  him  to 
prison,  but  otherwise  shall  order  him  to  be  dis- 
chaiged." 

''^11)  If  a  police  magistrate  commits  a  fugitive 
crimmal  to  prison  he  shall  inform  such  criminal  Ihat 
he  shall  not  be  surrendered  until  after  the  expiration 
of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a 
writ  of  habeas  corpus,*^ 

Dekman,  J. — This  case  is  of  such  considerable  im- 
portance that  if  I  had  the  slightest  doubt  on  the  sub- 
ject I  should  be  disposed  to  reserve  my  judgment, 
not  so  much  for  the  purpose  of  consideiing  what 
judgment  to  give,  but  in  order  to  give  it  in  the  best 
shape.  But  other  considerations  apply  here.  The 
man  is  in  custody,  and  there  shoufa  be  no  greater 
delay  than  necessary  if  our  decision  is  to  be  for  his 
discharge.  After  the  very  able  and  exhaustive  dis- 
cussion we  have  had  before  us  I  have  no  doubt  what- 
ever that  this  case  is  one  in  which  we  ought  to  order 
his  discharge.  There  has  been  no  legal  decision  to 
guide  us  on  the  meaning  of  the  section  in  the  Extra- 
dition Act,  1870,  on  which  this  case  mainlv  depends. 
Many  suggestions  for  its  interpretation  have  been 
offered,  and  much  light  has  been  thrown  on  the  lan- 
guage used  by  text-books  and  by  great  political 
authorities,  and  by  a  very  learned  philosopher — John 
Stuart  Mill.  Though  not  strictly  legal  authority, 
the  inteipretations  offered  have  rightly  been  cited  as 
very  userol  to  our  present  decision,  and  especially  the 
comments  of  my  brother  Stephen  in  his  very  valuable 
History  of  the  Criminal  Law  ^  but  I  do  not  think  it 
necessary  or  desh-able  for  us  to  attempt  to  lay  down  a 
definition  which  would  embrace  every  state  of  things 
which  might  bring  particular  cases  within  the  descrip- 
tion of  "  offences  of  a  political  character."  It  is  no 
sood  to  try  and  draw  up  an  exact  and  exhaustive 
definition  never  to  be  departed  from,  and  to  be  cited 
in  future  courts  of  law  to  meet  cases  which  must  vary 
in  their  circumstances. 

It  is  necessary,  however,  first  to  express  my  view 
on  one  matter  on  which  I  hold  a  very  strong  opinion. 
If  the  description  given  by  Mill  of  offences  of  a 
political  character  were  to  be  construed  €ts  embracing 
**  any  act  done  in  the  course  of  a  political  rising" 
without  reference  to  the  object  and  intention  of  Sie 
poUtical  rising,  that  would  be  a  wrong  definition,  and 
not  one  legally  applicable.  It  was  suggested  that 
the  sentence  should  be  read  in  the  following  way : 
"  any  act  done  in  the  cause  of,  and  in  furtherance  of, 
the  political  rising,"  substituting  "and"  for  **  or," 
and  that  the  first  phrase  is  only  an  alias  for  the 
second.  At  any  rate,  I  agree  with  the  Solicitor- 
General  that  the  words  taken  in  any  other  sense  than 
that  would  give  a  wrong  definition.  To  bring  the 
case  within  the  exception  in  the  Act,  and  to  avoid 
extradition  for  an  act  of  murder,  it  must  be  at  least 
shown  that  the  act  was  done  in  furtherance  of,  or 
with  the  intention  of  assisting,  or  was  an  overt  act 
in  the   course  of  active  proceedings   in  a  political 


matter,  whether  in  the  form  of  an  actual  rising,  or 
in  a  dispute  between  two  acknowledged  political 
parties.  There  must  be  something  of  that  sort  shown 
to  bring  a  case  within  the  terms  of  the  Act.  Another 
point  raised  I  must  deal  with.  It  was  argued  that 
it  was  for  the  parties  claiming  extradition  to  bear 
the  onm  of  proving  that  the  action  was  not  of  a 
political  character,  and  on  the  other  hand  it  was  said' 
that  if  the  offence  was  shown  to  be  extraditable,  it 
was  for  the  accused  to  prove  the  political  character  of 
his  action.  I  do  not  think  it  is  possible  to  decide  the-- 
true  meaning  of  the  statute  by  any  such  test  as  to 
onus. 

It  was  not  intended  that  upon  a  scrap  of  a  primd 
fade  case  the  rights  of  either  one  or  the  other  party 
should  have  to  depend  upon  the  chance  of  the 
one  throwing  any  particular  oniia  or  proof  on  the 
other.  The  words  of  the  Act  are  agamst  any  such- 
intention.  The  section  runs,  **  A  fugitive  criminal' 
shall  not  be  surrendered  if  the  offence  in  respect  of 
which  his  surrender  is  demanded  is  one  of  a  political 
character,  or  if  he  prove,  to  the  satisfaction  of  the 
police  magistrate,  or  to  the  Secretary  of  State,  or  the 
court  before  whom  he  is  brought  on  habeas  corpus^ 
that  the  requisition  for  his  surrender  has,  in  fact, 
been  made  with  a  view  to  try  or  punish  him  for  an 
offence  of  a  political  character."  Then  come  certain 
other  restrictions  in  regard  to  his  extradition,  one, 
finally,  that  he  '*  shall  not  be  surrendered  until  the 
expiration  of  fifteen  days  from  the  date  of  his  com» 
mittal."  In  none  of  the  sections  is  anything  said  as* 
to  the  onus  probandi  being  on  the  prisoner  to  prove 
that  he  comes  within  any  of  the  restrictions  or  ex- 
ceptions. There  was  also  a  contention  advanced 
that  we  could  not  review  in  any  way  any  decision  of 
fact  found  by  the  magistrate.  What  the  Solicitor- 
Greneral  seemed  to  say  at  first  was  that,  when  once- 
the  magistrate  has  made  up  his  mind  in  a  case  on 
any  question  of  fact  we  haa  no  jurisdiction  to  review 
or  hear  the  evidence?,  or  even  fresh  evidence,  on  any  ' 
fact  so  found,  t' think  that  such  a  contention  can- 
not be  maintained  in  the  face  of  the  Act,  and  the 
Solicitor-  Qeneral  rightly  abandoned  such  a  sweeping - 
contention.  The  accused  is,  by  the  Act,  to  be  expressly 
informed  by  the  magistrate  of  his  right  to  apply  for 
a  writ  of  habeas  corpus  within  a  given  time.  If  he  is 
so  entitied  to  apply,  it  follows  that  the  Queen's- 
Bench  or  any  court  to  which  the  ajpplication  is  pro- 
perly made  must  have  power  to  go  mto  the  evidence 
on  the  matter,  and  in  some  cases,  if  fresh  and  cogent 
evidence  is  produced  before  such  court  other  than 
that  produced  before  the  magistrate,  that  court  could 
not  be  crippled  in  their  jurisdiction  by  the  fact  that 
the  magistrate  had,  upon  other  evidence  or  in  some 
cases  even  upon  the  same  evidence,  come  to  a  dif- 
ferent conclusion  than  that  which  might  appear  correct 
to  the  court. 

With  these  observations,  and  after  the  admissions  < 
made,  and  rightiy  made,  in  the  course  of  the  argu- 
ments, this  question  comes  to  be  one  of  mixed  law 
and  fact,  and,  in  readity,  one  mainly  of  fact.  We- 
have  to  decide  really  whether  the  facts  produced 
before  this  court  bring  the  case  within  tne  third 
restriction,  and  show  the  offence  to  be  one  of  a  poli- 
tical character.  It  is  not  now  disputed  that  a  state* 
of  things  existed  in  Ticino  which  went  to  show  more 
than  a  mere  small  rising  of  a  few  people.  It  has 
been  clearly  made  out  that  soniethmg  serious, 
amounting,  at  the  moment,  to  civil  war,  existed 
there  on  the  occasion  of  this  act  being  committed. 
An  armed  body  of  men,  with  arms  seized  from  a 
Government  arsenal,  rushed  to  the  municipal  house,, 
where  the  members  of  the  Government  were  assem- 
bled. There  was  some  firing.  The  pate  is  broken 
down.     It  is  perfectly  plain  that  Castioni  had  taken- 
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part  in  the  movement  at  an  earlier  part  of  the  day. 
He  had  taken  a  share  in  binding  certain  captured 
members  of  the  Government.  He  was  seen  with  a 
pistol  in  his  hand  before  the  attack  on  the  municipal 
house.  He  joins  a  multitude  of  men  all  armed.  All 
this  goes  to  show  that  he  was  taking  an  active  part  in 
the  revolt  from  the  first,  and  it  seems  to  me  quite 
immaterial  that  he  had  previous  to  this  occasion 
lived  for  some  time  in  England.  A  very  small  part 
of  all  the  evidence  produced  in  this  case  really  affects 
the  question  we  have  to  decide.  The  message  of 
Commissioner  Kuntsli  we  only  allowed  to  be  read, 
not  in  any  sense  as  evidence  of  facts,  but  only  as 
tending  to  show  the  character  of  the  rising.  It  was 
never  intended  to  be  used  by  us  for  any  other  pur- 
pose. The  question  for  us  is  simply  whether  the  act 
done  is  to  be  adjudged,  from  the  depositions  and  affi- 
davits before  us,  an  act  done,  not  only  in  the 
course  of,  but  as  actuallypart  of,  a  political  rising. 

I  quite  agree  with  Sir  Charles  Bussell's  observation, 
that  we  cannot  decide  this  question  by  inquiring 
whether  the  act  was  a  good  or  wise  one  for  the 
furtherance  of  the  politicaJ  object  in  view.  Such  a 
consideration  would  not  be  consistent  with  the  words 
of  the  statute.  Nor  would  it  be  right  to  limit  such 
action  to  any  test  of  its  necessity — for  instance,  by 
dwelling  upon  the  fact  that  one  witness  for  the 
accused  admitted  that  the  shooting  of  Eossi  was 
unnecessary  for  the  success  of  the  revolution.  The 
question  is  simply  whether  the  act  was,  one  of  many, 
undertaken  for  a  political  object.  There  is  only  a 
very  shadowy  suggestion  that  the  act  was  committed 
for  any  private  object.  The  alleged  allusion  by  the 
accused  to  the  assassination  of  his  brother  is  only 
asserted  in  the  commissioner's  message,  and  we 
cannot  take  that  as  evidence  of  the  fact  of  such  an 
•  exclamation.  There  is  not  a  scrap  of  evidence  before 
us  to  show  that  Eossi  was  in  any  way  connected 
with  the  death  of  this  brother  of  Castioni,  which  took 
plaoe  ten  years  ago.  There  is  'really  very  little 
dispute  as  to  what  actually  took  place  in  the  attack 
on  the  municipal  hall.  I  coula  go  through  the 
evidence  if  necessary  and  could  j^lnt  out  that  there 
is  nothing  to  displace  the  view  that  at  the  moment 
when  Castioni  fired  (assumiiu^  that  he  was  sufficiently 
identified  as  the  man  who  &ed  the  particular  shot) 
the  reasonable  presumption  is  that  he,  knowing 
nothing  of  Bossi  personally  and  without  any  private 
spite  against  him,  fired  under  "the' 'impression  tnat  his 
death  or  disablement  would  advance  and  be  in 
furtherance  of  the  very  oWect  of  the  rising — namely, 
to  get  rid  of  the  existing  Government  anf  under  the 
reasonable  supposition  that  until  the  place  was 
actually  captured  resistance  of  some  sort  was  being 
made.  That,  I  think,  is  the  fair  and  reasonable 
presumption  to  be  deduced  from  all  the  evidence 
before  us.  It  is  not  necessary  to  demonstrate  what 
was  actually  the  position  of  affairs  at  the  exact 
moment  when  the  shot  was  fired.  There  was  un- 
doubtedly confusion  and  tumult,  in  which  Castioni 
was  actually  involved,  and  I  agree  that  we  cdnnot 
measure  the  exact  state  of  mind  of  men  engaged 
imder  such  circumstances  by  the  standard  of  calm 
deliberation  which  might  be  calculated  on  under  other 
-circumstances.  I  think  that  this  warrant  for  a 
haheas  corpus  ought  to  issue,  and  that  it  would  be 
contrary  to  the  spirit  and  to  the  meaning  of  the  Act 
if  we  held  otherwise. 

Hawkins,  J. — I  am  of  the  same  opinion.  The 
first  question  for  the  magistrate  to  decide  was 
whether  there  was  primd  facte  evidence  of  the  shot 
which  killed  Bossi  being  fired  by  Castioni.  No  doubt 
there  was  a  sufficient  primd  facie  case  made  out  to 
that  effect.     But  it  is  said  the  accused  ought  not  to 


be  given  up  unless  the  offence  was  proved  to  l)e  in 
itsdf  an  extraditable  offence,  and  by  the  statute  th* 
offence  is  not  extraditable — that  is  to  say,  the  accused 
is  not  to  be  surrendered  where  the  offence  is  proved 
to  be  one  of   a  political  character.     The  magistnte 
here  held  that  there  was  a  primd  facie  case  made  out 
upon  which  the  accused  might  have  been  put  on  liis 
tnal  in  England  for  murder,  and  that  uie  offence 
charged  was  not  of  a  political  character.    We  must 
ask  ourselves  whether,  having  regard  to  the  wbole 
circumstances  of  the  case  as  shown  upon  the  de- 
positions before  us,  the  offence  charged  was  of  a 
political  character.     Now  it  is  impossible  to  saylii&t, 
u  a  man  has  a  right  to  move  the  High  Court  (or  any 
other  court)  for  a  writ  of  haheas  corpus  for  his  own 
release,  we  might  not  go  into  all  the  matters  brought 
before  us.     The  court  can  in  no  way  be  precluded  from 
adjudicating  upon  the  facts  of  the  case  as  presented 
to  them.     The  magistrate  only  states  his  opinion 
that  a  primd  facie  case  has  been  made  out  for  ex- 
tradition of  the  accused.     I  have  no  doubt  in  my  own 
mind  that  the  magistrate  has  no  right  or  jurisdiction 
to  find  finally  as  against  the  accused,  who  is  expressly 
given  this  right  of  claiming  a  writ  of  habfos  fcrpm, 
that  the  offence  was  one  of  a  political  character.    It  has 
been  argued  also  that  upon  the  person  seeking  bis 
discharge  lies  the  onus  of  proving  the  offence  to  V 
one  of  a  political  character.      Upon  the  first  pomt 
sections  9  and  11  of  the  Extradition  Act,  1873,  throw 
light.     By  these  the  magistrate  is  bound  to  reoeire 
any  evidence  tendered  to  show  that  the  crime  charged 
is  an  offence  of  a  political  character,  and  if,  notwith- 
standing such  evidence,  he  commits  the  accused  he  is 
bound  to  inform  him  that  he  will  not  be  surrendered 
until  after  the  expiration  of  fifteen  days,  and  that  he 
has  a  right  to  apply  for  a  writ  of  hahetis  corpus,  llien, 
again,  there  is  a  power  under  section  7  given  to  tibe 
Secretary  of  State  to  discharge  a  fugitive  criminal 
from  custody,  even  after  his  committal,  if  he  is  of 
opinion  that  the  offence  is  one  of  a  political  character, 
lliese    provisions    are    sufficient    to  show   that  the 
magistrate's  decision  is  by  no  means  binding  in  law 
or  fact,  and  that  this  court  must  consider  the  whole 
case  as  it  is  placed  before  them,  whether  on  new  or  M 
evidence,  to  see  whether  the  offence  be  one  of  a 
political  character  or  not. 

Assuming,  then,  that'cogentevidence  has  been  shown 
of  murder,  ought  a  fi^tive  criminal  to  be  sairen- 
dered?  If  the  murder  be  an  offence  of  a  political 
character,  the  accused  is  exempted  by  the  Act  from 
being  surrendered.  Now  I  entirely  dissent  from  the 
proposition  that  any  act  done  in  the  course  oi  a 
pohtical  rising  must  be  said  to  be  of  a  politiosl 
character.  If,  notwithstanding  the  fact  of  a  pcditicsl 
rising  bein^  proved,  an  act  which  takes  place  in  the 
course  of  it  is  shown  to  be  done  for  purposes  of 
revenge,  or  if  it  were  shown  that  the  accused  had 
deliberately  shot  an  unoffending  man  in  sadi  a 
manner  that  he  might  be  reasonably  presumed  to 
have  been  guilty  of  murder,  such  an  act  oould  have 
no  relation  to  political  crime,  and  must  be  universaDy 
punished.  What  is,  then,  a  crime  of  a  political 
character  P  Is  there  any  definition  ?  I  think  there 
is  none  so  satisfactory  and  complete  as  that  grren 
by  my  brother  Stephen  in  his  learned  and  valoahle 
History  of  the  Criminal  Law,  vol.  ii.,  p.  71,  and  I 
adopt  that  definition  absolutely  as  the  best  ca]^ble  of 
being  given.  I  refer  to  the  sentence,  *'  I  think  the 
expression  in  the  Extradition  Act  ought  to  be  inter- 
preted to  mean  that  fugitive  criminals  ought  not  to  he 
surrendered  for  extradition  crimes*  if  those  crimes  aw 
incidental  to  and  form  part  of  a  political  disturb- 
ance." Were,  then,  these  acts  here  of  a  politLoal 
character  ?  There  was  a  rising,  a  levying  war  on  the 
existing    Government,  the  parties  engaged    in  tiie 
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lismg  anticipated  violent  resistance.  Five  men, 
members  of  the  Govemment,  were  caught,  bound, 
«Dd  placed  at  the  head  of  the  revolutionists  for  the 
yery  purpose  of  protecting  themselves  against  the 
resistance  and  probable  firing  anticipated.  They  then 
proceed  to  attack  the  Government  building. 

It  seems  to  me  utterly  immaterial  whether  the  gate 
was  broken  down  or  not.  The  sole  question  is,  Was 
tiiis  act  of  shooting  Rossi  done  by  the  accused  in  his 
character  of  political  insurgent  at  the  time  ?  His 
foimer  or  usual  residence  is  immaterial.  He  was 
treated  as  a  citizen  of  the  place,  and  he  is  not  to  be 
deprived  of  the  privilege  given  by  the  statute  because, 
eyen  after  the  place  had  been  successfully  broken  into, 
he  made  use  of  a  revolver  in  his  political  capacity  as 
an  insurgent.  There  is  no  evidence  to  satisfy  a  com-t 
that  his  object  in  going  to  the  palace  or  in  joining 
the  revolt  was  to  take  Rossi's  life  from  any  private 
nievanoe  or  purpose  of  revenge  for  any  act  done  by 
Kossi.  It  is  not  proved  that  Rossi  was  even  Imown 
to  him.  Many  actions  done  at  such  a  time  may  be 
without  or  against  all  reason.  We  must  not  look  too 
closely  on  the  actions  of  men  hot  in  a  tumult  of 
political  excitement.  Things  may  be  done  contrary 
to  all  reason,  yet  in  furtherance  of  a  political  object, 
even  though  tiie  action  taken  and  the  deeds  done  may 
be  deploim,  and  however  cruel  and  irrational  they 
may  seem  afterwards  imder  calm  reflection.  This 
rale  must  be  made  absolute. 

Stephen,  J. — So  much  has  been  said  as  to  the 
definition  which  I  attempted  to  draw  in  my  book  as 
to  the  meaning  of  the  words  *'  political  offence  *'  that 
I  will  only  add  that  I  adhere  to  t^e  definition  I  have 
there  laid  down.  As  to  the  facts  of  this  case,  it  is 
obvious  that  the  act  of  shooting  took  place  in  a  scene 
of  great  confusion  and  excitement.  However  wrong 
that  act  may  have  been,  or  however  unnecessary,  is 
not  for  us  to  consider.  It  was  clearly  an  incident  of 
the  insurrection,  and  as  such  comes  within  the  defini- 
tion of  a  *•  political  offence  "  before  cited. 

Rule  made  ahsolute,  and  dieeharge  of  prisoner  ordered. 

Solicitor  for  the  applicant,  Phelan . 

Solicitor  for  the  Crown,  The  Solicitor  for  the 
Trtatury. 


C.  C.  R.  (Denman,  J.,  Pollock, ) 
B.,and  Hawkins,  St^hen,  and  >  Nov.  8. 

Charles,  JJ.)  j 

Reg.  v.  Bowerman.  (a.) 

OriffUnal  law — Larceny — Fraudulent  mieappropriation 
— "Broker,  attorney,  or  other  agent  ^^ — "  Security  for 
the  payment  of  money  ^^ — Bill  of  exchange  without 
drawer^g  name— Larceny  Act  (24  &  25  Vict.  c.  96), 
«.  Ib—BiJU  of  Exchange  Act,  1882  (45  <fe  46  Vid.  c. 
61),  s.  18. 

A  document  which  is  confute  as  a  bill  of  exchamge, 
«wp<  that  it  is  not  signed  by  the  drawer,  is  **  a  security 
M  the  payment  of  money  "  within  section  75  of  24  &  25 
^id.  c  96.  It  is  a  quesUon  for  the  jwry  whether  a 
ftnon  who  had  some  interest  in  a  bill-discounting  trans- 
«*km  beyond  that  of  a  broker  or  agent  on^,  was  intrusted 
^ciih  the  bill**  as  a  broker  or  agent," 

Case  stated  by  the  Recorder  of  the  City  of  London. 

The  prisoner  had  been  tried  at  the  Central  Criminal 

Court  upon  an  indictment  under  24  &  25  Vict.  c.  96, 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


6.  75,  which  enacts  as  follows: — "Whosoever  having 
been  intrusted,  either  solely  or  jointly  with  any  other 
person,  as  a  banker,  mercnant,  broker,  attorney,  or 
other  agent,  with  any  money  or  security  for  the  pay- 
ment of  money  with  any  direction  in  wiiting  to 
apply,  pay,  or  aeliver  such  money  or  security  or  any 
part  thereof  respectively,  or  the  proceeds  or  any  part 
of  the  proceeds  of  such  security,  for  any  purpose  or 
to  any  person  specified  in  such  (urection,  shall,  in  vio- 
lation of  good  faith  and  contrary  to  the  terms  of  such 
direction,  in  anywise  convert  to  his  own  use  or  benefit, 
.  .  .  such  money,  seciuity,  or  proceeds,  or  any 
part  thereof,  respectively,  .  .  .  shaU  be  guilty  of 
a  misdemeanour.'' 

The  prisoner  was  convicted,  and  the  question  for 
the  court  was  whether  he  was  properly  convicted 
upon  th,e  following  facts  which  were  proved  at  the 
trial. 

Messrs.  Tebbitt  Bros,  being  in  need  of  additional 
capital,  inserted  an  advertisement  in  the  newspapers 
that  they  required  from  £lO,OOi>  to  £15,000.  To  that 
advertisement  the  prisoner  replied  by  sending  by  post 
his  visiting  card,  '*  Mr.  Bowerman,  Belmont  House, 
Peckham  Rye,  S.E.,"  with  a  memorandum  on  the 
back  that,  should  personal  services  not  be  essential, 
he  would  be  glad  of  particulars  of  the  advertisement. 

Shortly  afterwards  Mr.  A.  P.  Tebbitt  called  upon 
the  prisoner  at  his  residence,  and  the  prisoner  then 
represented  to  him  that  he  was  a  bill  broker  or 
money  lender  and  a  bill  discounter,  and  that  he  had 
large  facilities  for  advancing  the  capital  required.  At 
a  subsequent  interview  it  was  arranged  that  the 
prisoner  was  to  draw  bills  upon  Messrs.  Tebbitt 
Bros,   to  the  extent  of   £5,000,   and  endeavour  to 

Set  them  discoimted  at  a  moderate  rate  of  interest ;  a 
ocument  was  drawn  up  and  signed  by  Mr.  Tebbitt, 
setting  out  the  terms  of  the  arrangement,  and  this 
was  the  direction  in  writing  referred  to  in  the  indict- 
ment.   This  dooumejit  was  as  follows : — 

"  Mr.  Bowerman.- 

"  Dear  Sir, — In  accordance  with  our  interview  with 
you,  we  a^ee  to  enter  into  an  arrangement  with  you 
in  connection  wit^biUs  of  exchange  by  drawing  upon 
us  at  four  monies,  gradually,  to  the  amount  of 
£5,000,  and  endeavour  to  discount  the  same  at  a 
moderate  rate  of  interest,  but  in  no  event  is  the  rate 
to  exceed  7  J  per  cent,  on  the  80  per  cent,  (to  be  paid 
us  on  the  proceeds  of  the  bills),  or  2  per  cent,  over 
the  Bank  of  England  rate  to  be  charged  us,  and  half 
stamps  as  usual.  The  biUs  to  be  kept  renewed  for  a 
period  of  three  years,  and  when  eventually  paid  off 
by  us  we  undertime  to  provide  the  80  per  cent,  pro- 
portion.— Yoturs  truly,  **  Tebbitt  Brotheks. 

"  P.S. — ^We  have  accepted  for  you  five  bills — ^total 
amount  £1,886  14s.  2d.— T.  Bros." 

And  a  similar  document  was  signed  by  the  prisoner 
and  handed  to  Mr.  Tebbitt.  The  prisoner  then  pro- 
duced five  stamped  biU  forms  and  drew  five  bills  of 
exchange  addressed  to  Messrs.  Tebbitt  Bros,  for  sums 
amountmg  altogether  to  £1,886  14s.  2d.,  and  includ- 
ing among  them  the  two  bills  referred  to  in  the  in- 
dictment. He  handed  them  to  the  Messrs.  Tebbitt  for 
acceptance,  and  they  accepted  them,  and  handed  them 
back  to  the  prisoner,  who  signed  a  memorandum  (at 
the  foot  of  the  document  above  referred  to  as  havine 
been  handed  to  Mr.  Tebbitt)  that  he  had  received 
those  acceptances  on  account  in  pursuance  of  the 
arrangement,  and  also  a  memorandum  as  follows : — 
**  In  the  event  of  my  not  discounting  the  said  biUs  I 
agree  to  return  them  to  you  cancelled  within  threcf 
days.-F.  B." 

At  the  time  these  bills  were  handed  to  the  prisoner 
the  drawer's  name  was  left  blank,  but  the  bills  were 
in  all  other  respects  complete.  The  prisoner  after- 
wards handed  the  two  bills  referred  to  in  the  indict- 
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ment  to  Mr.  L.  Berg,  and  requested  him  to  discount 
them.  When  they  were  handed  to  him  no  drawer's 
name  was  upon  them,  and  the  prisoner  requested  Mr. 
Berg  to  sign  as  drawer,  which  he  did.  Mr.  Berg 
then  got  the  bills  discounted  and  handed  the  prisoner 
the  amount  of  the  discount  less  his  commission,  and 
the  prisoner,  in  violation  of  good  faith,  converted  that 
sum  to  his  own  use. 

The  bills  were  described  in  the  different  coimts  of 
the  indictment  both  as  bills  of  exchange  and  as 
acceptances. 

Poland^  Q,C,  {Metcalfe  with  him),  for  the  prisoner. 
— The.  instruments  which  were  handed  over  to  the 
prisoner  were  inchoate  only — bills  of  exchange  with- 
out any  drawer's  name  upon  them.  Such  instruments 
are  not  securities  for  the  payment  of  money  within 
the  section  :  Reg,  v.  Harper,  29  W.  E.  743,  7  Q.  B.  D. 
78 ;  Rey,  v.  HarU  6  C.  &  P.  100;  Stoessiger  v.  The 
South-Eastern  Railway  Co,,  2  W.  R.  375,  3  E.  &  B. 
549  ;  McCall  v.  Taylor,  13  W.  R.  840.  The  transac- 
tions between  the  prisoner  and  the  prosecutor 
amounted  to  a  partnership,  and  the  prisoner  was, 
therefore,  not  a  "broker  or  other  agent":  Re<j,  v. 
Portugal,  34  W.  R.  42,  16  Q.  B.  D.  487. 

Horace  Avory,  for  the  prosecution,  was  not  called 
upon  to  argue. 

Denman,  J. — ^The  first  point  that  was  argued  be- 
fore us  was  whether  this  document  is  a  valuable 
security  for  the  payment  of  money  properly  described 
as  a  bill  of  exchange  or  an  acceptance.  We  think 
that  there  was  very  good  ^ound  for  finding  it  to  be 
so.  It  was  said  that  in  omer  to  support  the  convic- 
tion it  must  have  been  such  at  the  tune  when  it  was 
intrusted  to  the  prisoner.  Now  what  was  the  con- 
dition of  this  document  at  the  time  when  it  came  to 
the  prisoner's  hands  ?  At  that  time  the  amoimt  had 
been  inserted,  it  had  been  accepted  by  the  persons  to 
whom  it  was  addressed,  it  was  properly  stamped,  and 
all  that  was  wanted  to  make  it  complete  was  the 
name  of  the  drawer. 

It  appears  to  me  that  the  case.j^  covered  by  section 
18  of  the  Bills  of  Exchange  Act,  1882,  which  enacts 
that  "a  biU  may  be  accepted  before  it  has  been 
signed  by  the  drawer  or  while  otherwise  incomplete." 
It  is  thus  laid  down  that  a  bill  accepted  before  it  is 
drawn  may  be  considered  to  be  an  acceptance.  No- 
thing remained  but  to  add  the  name  of  the  drawer 
and  the  instrument  became  Available,  as  it  was,  in 
fact,  made  available  in  this  case  for  purposes  of  fraud. 

Several  cases  have  been  cited  on  behalf  of  the 
prisoner's  contention,  but  they  are  all  distinguishable 
from  this  case.  In  Reg,  v.  Harjjer  an  indorsement 
was  required  to  make  the  instrument  a  valuable 
security,  and  no  valid  indorsement  was  ever  made ; 
the  case  is  not  i  w  jpari  materia  with  the  present.  In 
Reg,  V.  Hart  there  was  a  very  good  ground  upon 
which  all  the  judges  relied — viz.,  that  the  document 
was  not  a  security  for  anything ;  no  sum  was  filled  in, 
and  when  people  speak  of  a  document  being  a  secu- 
rity for  money  they  do  not  mean  a  security  for  any 
sum  which  may  be  filled  in,  but  a  security  for  a  cer- 
tain sum.  That  case  is  an  authority  only  to  that 
extent.  As  to  Stoesaiger  v.  South- Eastern  Railway  Co,, 
there  the  document  had  never  reached  the  hands  of 
the  drawer  at  all,  and  that  is  fatal  to  that  case  as  an 
authority  in  the  present.  In  McCall  v.  Taylor  the 
document  was  not  dated,  and  as  the  sum  was  not 
payable  on  demand  there  was  no  security  for  the 
payment  of  money  at  any  time. 

As  to  the  Bills  of  Exchange  Act,  1882,  Mr.  Poland 
has  contended  that,  according  to  the  definition  of  a 
bill  of  exchange,  this  document  was  not  a  bill  of 
exchange;  but  I  think  that  section  18  disposes  of 


that  argument.  *'A  bill  may  be  accepted";  that 
means  mere  may  be  a  valid  acceptance,  and  that  ww 
so  here.  Immediately  this  document  got  mto  the 
hands  of  a  person  he  could  make  it  avsulable  at  any 
moment ;  it  is  a  valuable  security.  The  prisoner  took 
this  valuable  security  and  improperly  converted  it  to 
his  own  use. 

As  to  the  point  whether  the  prisoner  was  a  broker 
or  other  agent,  the  only  question  for  us  to  consider  is, 
was  there  evidence  to  go  to  the  jury  on  the  point? 
But  the  prisoner  himself  described  himself  as  a  hill 
broker ;  as  a  biU  broker  he  took  this  document  for  the 
purpose  of  ge^tting  it  disooimted,  and  fraudulently 
appropriated  the  proceeds,  which  were,  to  a  considei^ 
able  extent  at  all  events,  the  property  of  the  prose- 
cutor. On  this  point  also,  I  think  the  verdict  ww 
warranted,  and  the  conviction  must  be  sustained. 

Pollock,  B. — I  was  not  without  some  doubt  upon 
these  points,  but  I  have  arrived  at  the  same  oondoaon 
as  my  brother  Denman.  The  question  is  not,  Is  tiiis 
a  bill  of  exdiJEUige  ?  but.  Is  it  a  security  for  the  pay- 
ment of  money  Y  I  am  dear  that  it  is  such  a  secu- 
rity as  a  business  man  or  a  banker  would  take  as  a 
security  for  the  payment  of  money.  That  disposes  of 
the  first  point.  As  to  the  second,  it  was  said  that  tiie 
prisoner  had  an  interest  in  this  transaction  beyond 
that  of  a  broker  or  agent.  If  that  were  so  it  does  not 
follow  that  he  was  not  a  broker  or  agent  within  the 
meaning  of  the  statute,  and  I  entirely  concur  with 
my  learned  brother  in  thinking  that  the  jury  were 
justified  in  their  finding. 

Hawkins,  J. — I  am  of  the  same  opinion.  I  tiiink 
that  it  would  be  very  dangerous  to  hold  that  this  was 
not  a  security  for  money.  The  arran^ment  was  that 
the  prisoner  should  draw  the  bills ;  in  pursuance  of 
the  arra^ment  he  got  the  bill  stamps,  drew  the  hiOs 
address^  to  Messrs.  Tebbitt,  and  handed  them  to 
Messrs.  Tebbitt  for  acceptance ;  they  accepted  them  and 
handed  them  back  to  the  prisoner,  who  was  to  get  them 
discounted.  If  under  these  circumstances  they  were 
not  valuable  securities  my  notion  of  valuable  securities 
is  altogether  astray.  Take  the  unindorsed  cheque  of 
a  solvent  person  with  money  in  his  bank,  it  is 
deposited  with  some  other  person  by  the  man  in  whose 
favour  it  was  drawn ;  is  it  to  be  said  that  that  is  not 
a  valuable  security?  undoubtedly  it  is  a  valuable 
security,  and  yet  tifie  indorsement  was  not  on  it  when 
it  left  the  drawer's  hands.  On  the  second  question  I 
entertain  even  less  doubt  The  prisoner  introduced 
himself  to  the  prosecutors  in  answer  to  an  advertiae- 
ment,  and  described  himself  as  a  bill  broker.  Apart 
from  his  being  a  bill  broker  he  was  an  agent  in  every 
sense  for  the  purpose  of  getting  these  bifis  discounted 
on  the  understanding  that  he  should  hand  over  the 
proceeds.  I  think  there  was  evidence  of  his  being  both 
broker  and  agent,  and  as  these  documents  were 
securities  for  the  payment  of  money  I  think  the  con- 
viction was  right  and  must  stand. 

Stephen,  J. — My  opinion  and  the  reasons  for  it 
have  been  so  fully  expressed  by  my  brother  Hawkins 
that  I  do  not  desire  to  add  anything. 

Charles,  J. — I  concur. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  The  Solia'tor  fc  f^ 
Treamiry, 

Solicitors  for  the  prisoner,  Norria  &  Son, 
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Court  of  Appeal. 


In  re  Mxjudy's  Settled  Estates. 


Court  of  Appeal. 


OTourt  of  ^Ippeal. 

From  Chan.  Biv.  Jan.  13. 

In  re  MuNDY's  Settled  Estates,  (a.) 

SfUlemait  —  SetUed  land  —  *  *  Capital  inoiiey  "— *  *  Im- 
jmvemenU  " — Land  settled  hy  deed —  Will  bequeathing 
money  to  be  im^sied  in  land  a  to  J>e  settled  to  same  uses 
— One  settlement  for  pur  looses  of  Act — Settled.  Land 
Art,   1882  (45  &   Kj   )>/.  r.   3*8),  as.  2  (1),  33;  25 

By  deed  of  settlement  made  in  1872  certain  lands  stood 
limited  iqum  trusts  for  j^ersons  by  way  of  succession,  and 
tlit  sMetneid  gave  the  trustees  power  to  sell.  Other  lands 
utre  subsequently  devised  by  will  to  the  trustees  for  the 
tim  being  of  the  settlement  of  1872  upon  the  same  trusts 
lU  icert  declared  in  the  settlemeid  of  1872  eanceming  the 
hinds  therein  a/mprised  ;  and  by  the  same  will  tlie 
iegUdor  bequeathed  his  residuary  2>^sfinal  estate  to  his 
three  executors  {one  of  whom  was  also  a  trustee  of  the 
ittUemetit  of  1872)  ujxm  trust  to  convert  and  invest  in  the 
jtHTchase  of  lands  to  be  settled  upon  the  trusts  in  the  will 
tleclared  concerning  the  lands  therein  devised.  Part  of 
tht  testator*  9  residuary  jjersojial  estate  now  consisted  of  a 
large  sttm  of  money  remainiiuj  as  yet  uninvested  in  the 
hinds  if  the  ex^cuUrrs, 

Held,  hy  tlie  Court  of  Appeal  {reversing  North,  J.), 
ikat^  hamng  regard  to  sections  2  (1)  and-  33  of  the  Settled 
Land  Act,  1882,  ami  ttt  the  scope  awl  purport  of  that 
Aft^  this  mm{ey  uris  **  ca^ntal  money  "  arising  under  tlie 
xidfirr  the  purjHtses  both  of  the  settlement  of  1872  and  of 
the  will,  or  of  either  of  them — the  tivo  cotistituting  really 
one  settlement  for  the  jmrposes  of  the  Act ;  and,  conse- 
(juenUy,  that,  as  such  "  capital  money,''*  it  might  be 
applied  in  effecting  improvements  on  the.  lands  comprised 
in  the  settlement  of  1872. 

In  re  Mackenzie's  Triuta,  31  W.  R,  948,  23  Ch.  D. 
75(),  and  In  re  Tennant,  37  W,  R,  542,  40  Vh,  D,  594, 
apimiped. 

Held,  by  North,  J.,  that,  in  the  case  of  settled  land 
tmisisting  of  a  mining  proj^^ty,  the  erection  of  a  new 
pumping  engine  and  of  new  pumps  for  the  purpose  of 
carrying  out  an  effective  system  of  drainage  were  *^  im- 
provfments "  authorized  mider  section  25,  sub-sections 
(w.),  {xx.),  of  tlie  Settled  Land  Act,  1882. 

Appeal  from  North,  J. 

Certain  lands  in  Derbyshire  called  the  Shipley 
Estate  were,  by  a  deed  of  settlement  dated  the  2nd  of 
November,  1872,  conveyed  by  A.  M,  Mundy  and  his 
eldest  son,  A.  £.  M.  Mimdy,  to  the  use  of  the  father 
and  son  successively  for  life,  with  remainder  to 
trustees  (Sir  H.  Wumot  and  Francis  Smith)  for  a 
term  of  years  upon  certain  trusts,  with  remainder  to 
the  first  and  other  sons  of  the  son  successively  in  taU 
male,  with  remainders  over  in  strict  settlement ;  and 
the  trustees  were  thereby  empowered,  with  the  con- 
sent of  the  tenant  for  life  for  the  time  being,  to  sell 
the  premises  thereby  granted,  and  were  directed  to  in- 
vest the  moneys  payable  on  such  sale  in  the  purchase 
of  other  lands  to  be  settled  to  the  same  uses. 

The  father  (A.  M.  Mundy)  died  in  1877,  having  by 
bis  will  devised  other  lands  not  comprised  in  the 
settlement  of  1872,  to  the  trustees  for  the  time  being 
of  that  settlement,  to  the  uses  and  upon  the  trusts 
sod  subject  to  the  powers  in  the  settlement  of  1872 
dedaied  oonoeming  the  lands  comprised  therein ;  and 
he  hequeathed  his  residuary  x>or8onal  estate  to  his 
execntoni  (the  said  Sir  H.  Wilmot,  Edward  Hall,  and 
the  said  A.  E.  M.  Mundv)  and  directed  his  executors 
to  inyest  the  same  in  the  purchase  of  lands,  and  to 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Banister-at- 
Law. 


settle  the  lands  so  purchased  to  the  uses  and  upon  the 
trusts  declared  in  the  will  concerning  the  testator's 
other  lands  therein  devised. 

The  Shipley  Estate  was  a  large  Tnming  property, 
and  a  scheme  for  the  efiPective  drainsige  oi  £he  mines 
thereon  had  been  prepared,  which  would  require  the 
erection  of  a  new  pumping  engine  and  new  pumps, 
the  existing  en/zine  and  pumps  being  worn  out  and 
insufficient.  The  truMtees  of  the  settlement  of  1872 
had  no  capital  inonoy  iindor  that  settlement  in  their 
hands,  but  a  lar^e  Kuin  (£170,000J  representing  j>art 
of  the  testator's  i-esiduary  personal  estete  was  in  the 
hands  of  the  testator's  executors,  and  it  was  desired  to 
apply  that  sum  in  paying  the  cost  of  the  execution  of 
the  works  proposed  by  the  scheme. 

A  suumions  was  accordingly  taken  out  by  A.  E.  M. 
Mundy,  the  prosent  tenant  for  life,  to  have  it  deter- 
mined whether  such  an  application  of  the  money  in 
question  was  authorized  oy  the  Settled  Land  Act, 
1882. 

North,  J.,  held  that  the  proposed  works  were  "  im- 
provements" under  section  25,  sub-section  (xx.),  of  the 
Settled  Land  Act,  1882,  but  he  also  held  that  the 
trustees  were  not  authorized  in  applying  the  money 
in  question,  representing  the  testator's  residuary  per- 
sonal estate  remaining  iminvested  in  the  hands  of  the 
executors,  in  paying  the  costs  of  these  improvements ; 
his  lordship  refeired  to  the  cases  and  expressed 
doubts,  first,  as  to  whether  the  settlement  of  1872 
and  the  will  could  be  considered  as  constituting 
one  settlement,  so  that  capital  money  arising 
under  the  will  might  also  be  aeemed  capital  money 
under  the  settlement  of  1872 ;  and,  secondly,  whether 
the  money  in  question,  while  remaining  as  money  un- 
invested in  the  hands  of  the  executors  could  be  treated 
as  ''capital  money"  even  imder  the  will,  without 
first  going  through  the  process  of  investing  it  in  land 
and  then  selling  the  land  and  applying  the  proceeds. 

From  the  latter  part  of  this  decision  the  applicant 
(the  tenant  for  life)  appealed. 

The  material  sections  of  the  Settled  Land  Act, 
1882,  are  section  2,  sub-section  (1),  which  enacts  that 
**  any  deed,  will,  ...  or  otJier  instrument  or 
any  number  of  instruments  .  .  .  under  or  by 
virtue  of  which  instrument  or  instuments  any  land,  or 
any  estate  or  interest  in  land,  stands,  for  the  time 
being,  limited  to  or  in  trust  for  any  persons  by  way 
of  succession,  creates  or  is  for  the  purpose  of  this 
Act  a  settlement,  and  is  in  this  Act  referred  to  as 
a  settlement,  or  as  the  settlement,  as  the  case  re- 
quires." 

Section  33,  "Where  under  a  settlement  money  is 
in  the  hands  of  trustees  and  is  liable  to  be  laid  out  in 
the  purchase  of  land  to  be  made  subject  to  ihv 
settlement,  then,  in  addition  to  such  powera  of 
dealing  therewith  as  the  trustees  have  independently 
of  this  Act,  they  may,  at  the  option  of  the  tenant 
for  life,  invest  or  apply  the  same  as  capital  money 
arising  under  this  Act." 

CozenS'Hardy,  Q,C,t  and  Dibdin,  for  the  appellant. 
— ^The  settlement  of  1872  and  the  settlement  imder 
the  will  really  constitute  only  one  settlement,  because 
the  settlement  imder  the  will  expressly  incorporates 
the  terms  of  the  settlement  of  1872.  The  limitations 
and  the  devolution  of  the  estates  are  identical  in 
both,  and  it  is  not  material  that  the  trustees  of  the 
settlement  of  1872  und  those  of  the  will  are  not 
exactly  the  same  persons;  the  two  settlements, 
therefore,  constitute  one  settlement :  In  re  Lord 
Stamford^s  SeUled  Estates,  3$  W.  E.  317,  43  Ch.  D. 
84.  Secondly,  section  2,  sub-section  (1),  and  section 
33  taken  together  show  that  the  money  in  question 
is  ''capital  money"  under  the  Settled  Land  Act, 
1882,  and  can,  therefore,  be  applied  as  such  in  paying 
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Court  of  Appeal. 


In  re  Mundy's  Settled  Estates. 


Court  of  Appeal. 


the  costs  of  the  proposed  improvements.  The  cases 
of  In  re  Mackenzie's  Trust,  31  W.  R.  948,  23  Ch.  D. 
750,  and  In  re  Tennant,  37  W.  R.  542,  40  Ch.  D. 
594  (which  were  referred  to  but  doubted  by  North,  J.), 
show  that  it  is  not  necessaiy  in  order  to  treat  the 
money  in  question  as  "capital  money"  to  first  go 
through  the  process  of  investing  it  in  land  and  then 
selling  that  land. 

Sydney  WilliamSy  for  the  trustees  of  the  settlement, 
did  not  oppose  the  appeal. 

LiNDLEY,  L.J.— [The  Lord  Justice  stated  shortly 
the  facts  of  the  case  and  the  nature  of  the  appeal,  and 
proceeded : — ]  The  money  in  question,  and  out  of 
which  it  is  sought  to  have  the  costs  of  these  improve- 
ments paid,  is  a  sum  of  £170,000  in  the  hands  of 
the  trustees  of  the  will  (one  of  whom  is  also  a  trustee 
of  the  settlement  of  1872),  and  that  sum  represents, 
cither  wholly  or  in  part,  the  residuary  personal 
estate  of  the  testator  A.  M.  Mundy ,  and  the  trusts  on 
which  that  simi  of  £170,000  is  held  are  the  trusts  of 
the  settlement  of  1872.  That  is  so  by  the  express 
terms  of  the  will.  [The  Lord  Justice  read  the  clauses 
above  mentioned  of  the  will,  and  continued: — ] 
Therefore  we  have  it  that  this  £170,000  is,  by  the  ex- 
press terms  of  the  will,  to  be  laid  out  in  lands,  which 
are  to  be  settled  to  the  same  uses  and  upon  the  same 
trusts  and  purposes  as  the  lands  comprised  in  the 
settlement  of  1872,  and  there  is  no  possible  distinc- 
tion, either  present  or  future,  between  the  persons 
who  are  interested  in  the  settled  lands — f'.e.,  the 
lands  comprised  in  the  settlement  of  1872 — and  the 
persons  who  would  be  interested  in  the  lands  bought, 
if  any  are  bought,  with  the  £170,000.  The  limita- 
tions are  the  same,  and  the  persons  beneficially  in- 
terested must  be  the  same  now  and  hereafter. 

Under  these  circumstances,  is  there  any  real  diffi- 
culty in  doing  that  which  the  court  is  asked  to  do 
in  this  case  f  That  turns  upon  an  examination  of 
section  2  (1)  and  section  33  of  the  Settled  Land  Act, 
1882.  [The  Lord  Justice  read  section  2,  clause  (1^, 
and  continued : — ]  Looking  at  those  words,  what  is 
required  to  be  found  in  order  to  constitute  a  settle- 
ment seems  to  be  some  instrument  or  instruments 
under  which  some  estate  or  interest  in  land  stands, 
for  the  time  being,  limited  in  trust  for  persons  by 
way  of  succession.  If  you  look  at  that  language  in  a 
microscopic  or  narrow  way,  you  may  raise  this  diffi- 
culty ana  say,  **  Here  is  money  to  be  laid  out  in  land, 
but  before  it  has  been  laid  out  in  land  at  all,  can  it 
be  said  that  there  is  any  land  which  stands,  for  the 
time  being,  limited  to  the  trusts  of  the  settlement  ?  " 
That  is  a  hypercritical  interpretation,  which  would 
lead  to  the  inference  that  it  cannot ;  but  even  if  we 
were  disposed  to  put  such  a  narrow  construction  on 
those  words,  section  33  shows  that  that  would  be  a 
mistake.  [The  Loi-d  Justice  read  section  33,  and 
continued : — ]  Now,  taking  that  section  in  connec- 
tion with  section  2,  sub-section  (1),  it  seems  to  me 
that  the  Ijegi&Lature  has  taken  the  trouble  to  say  that 
that  hypercritical  interpretation  ought  not  to  prevail, 
and  that  where  you  have  a  direction  that  moneys 
shall  be  laid  out  in  the  purchase  of  lands  to  be  settled 
upon  persons  by  way  of  succession  then  those  moneys 
are  '*  capital  moneys  "  within  this  Act. 

That  is  the  construction  which  has  been  placed  upon 
this  section  by  Chitty,  J.,  in  In  re  Mackenzie* a  TrasU, 
and  which  was  followed  by  North,  J. ,  in  /n  re  Tennant, 
and  it  is  also  the  view  adopted,  as  I  understand  it,  by 
Stirling,  J.,  in  In  re  Lord  Stamford's  Settled  Estates^ 
which  was  a  more  difficult  case  than  either  of  the  two 
preceding  ones.  If  we  look  at  the  object  of  the  Act 
it  seems  to  me  that  we  are  perfectiy  safe  in  going  thus 
far  —that  where  you  have  two  instruments,  by  one  of 
which  lands  are  settied,  and  by  the  other  of  which 


(referring,  as  here,  to  the  former  instrument)  money  is 
directed  to  be  laid  out  in  land  to  be  settled  to  the 
same  uses,  then  that  money  is  capital  money  for  the 
of  both,  or  of  either.     How  the  case  would 


be  if  we  had  to  deal  with  two  distinct  instrumenti 
with  distinct  limitations  under  them  we  need  not  con- 
sider. We  are  dealing  with  a  case  in  which  the  mSL 
refers  to  the  settiement  and  in  which  the  limitations 
are  the  same,  and  it  appears  to  me  that  there  is  no 
difficulty  in  this  case  when  one  bears  in  mind  and  con- 
strues this  Act  of  Parliament  for  the  purpose  of  cany- 
ing  out  the  plain  and  clear  object  wmch  the  Legisla- 
ture had  in  contemplation. 

I  think,  therefore,  that  this  appeal  ought  to  succeed, 
and  tiiatthe  order  made  by  Nortii,  J.,  should  be  varied 
by  striking  out  the  word  **not"  before  the  word 
"authorized." 

Lopes,  L.J. — The  trusts  of  the  fund  in  questioiL 
and  of  the  settiement  of  1872  are  identicid.  The 
devolution  is  also  the  same.  It  appears  to  me  that 
this  case  is  within  section  2,  sub-section  (1 ),  and  section 
33,  and  this  conclusion  is,  to  my  mind,  in  aooordanoe 
with  the  language  of  the  Act  and  also  in  aooordanoe 
with  its  spirit.  I  should  be  very  sorry  to  be  oUiged 
to  come  to  any  other  conclusion  than  that  at  wHch 
we  have  arrived. 

I  entirely  agree  with  what  has  been  said,  and  that 
this  appeal  should  be  allowed. 

Kat,  L.J. — I  quite  appreciate  the  difficulty  which 
North,  J.,  felt  in  this  case.  At  present  it  seems  to  ma 
that  the  case  is  a  very  arguable  one  on  either  of  the 
points  which  he  raised.  The  learned  judge  thought 
that  there  were  difficulties  in  two  respects ;  the  one, 
whether  this  money  could  be.  considered  ''capital 
money"  under  the  Act,  because  it  had  never  been 
invested  in  land  at  all ;  and  the  other,  whether  the 
improvements  which  it  was  desirous  to  make  were 
improvements  on  lands  within  the  settlement  by 
which  the  money  was  settied. 

Now  the  facts  are  shortiy  these.  There  was  a 
settiement  of  land  to  legal  limitations  by  way  of  uses, 
by  deed  in  1872,  and  among  the  trusts  of  that  settle- 
ment there  was  a  trust  by  which  the  trustees  bad 
power  to  sell  that  land.  Then  there  was  a  will  under 
which  the  monev  in  question  is  derived,  and  this  will 
dealt  also  with  land,  but  of  course  with  other  land— 
I.e.,  lands  not  comprised  in  the  settiement  of  1872— 
and  dealt  with  that  land  by  directing  it  to  go  aooord- 
ing  to  the  uses  and  trusts  of  that  settlement  exactly 
and  without  any  difference.  Then  the  will  eJiao  dealt 
with  the  money  now  in  question,  and  directed  that  it 
should  be  invested  in  lands  to  be  settied  on  the  same 
uses  and  trusts,  and  in  accordance  with  the  powers 
contained  in  that  settlement.  There  was  this  differ- 
ence between  the  two  instruments,  that  although  one 
of  the  trustees  of  the  will  was  also  trustee  of  the 
settiement  of  1872,  yet  the  trustees  of  the  will  were 
not  altogether  the  same  as  the  trustees  of  the  settle- 
ment, and  of  course,  when  the  settiement  imder  the 
will  came  to  be  made,  it  could  not  be  made  in  the 
names  only  of  the  trustees  of  the  settiement  without 
their  consent;  it  seems  to  me  probable,  therefore, 
that  the  power  of  selling  the  lands  comprised  in  the 
will  and  the  lands  which  ouffht  to  be  bought  under 
the  trusts  of  the  will,  might  oe  vested  in  persons  dif- 
ferent to  those  in  whom  was  vested  the  power  of 
selling  the  lands  comprised  in  the  settlement  of  1872. 
In  one  sense,  therefore,  and  in  the  strictest  possible 
sense  of  the  word,  there  were  two  settiements,  one  by 
the  deed  of  1872,  and  the  other  by  the  will,  which 
was  a  separate  settiement  settling  other  lands,  and 
moneys  to  be  invested  in  lands,  on  trusts  which  were 
declared  by  reference  to  the  serttiement  of  1872,  but 
the  trusts  were  identical.    There  was  the  same  t/BDani 
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for  life  of  the  t'vo,  and  if  the  money  dealt  with  by 
the  will  had  been  invested  in  lands  the  same  person 
voold  have  been  tenant  for  life  of  those  lands,  and 
&fter  his  life  estate  had  determined,  all  the  lands,  both 
under  the  will  and  imder  the  settlement  would  go  by 
the  same  series  of  limitations  which  are  explicitly  set 
forth  in  the  settlement. 

Now,  although  the  limitations  are  the  same,  yet, 
nevertheless,  in  one  sense,  those  are  two  settlements. 
In  the  stiicteet  sense  of  the  word,  they  are  separate 
settlements.  But  are  they  two  separate  settlements 
for  tho  purpose  and  intention  of  this  Act  'f  No  doubt 
n  slight  ambiguity  arisos  on  tho  toruis  of  tho  sec- 
tkm  which  has  boon  reforrod  to.  Assuming  that 
thoro  is  an  ambiguity,  what  is  the  propor  mode 
of  construing  an  Act  of  this  kind  ?  Tho  proper  mode 
is  to  asoert^  what  the  scope  and  intention  of  tho 
Act  is.  Is  it  within  the  scope  and  purport  of  the 
Act  that,  where  land  and  money  ai*e  settled  on 
identically  the  same  trusts,  the  money  should  be 
applicable  to  the  improvement  of  that  land?  It 
seems  to  me  that,  unless  it  were  so,  there  would  be  a 
clear  casiu  omissus  in  the  Act,  and  I  do  not  think  that 
the  language  of  the  section  can  bo  read  so  hyper- 
critically  as  to  oblige  us  to  come  to  any  conclusion 
other  than  the  conclusitm  we  have  come  to. 

In  this  particular  case  I  have  come  to  the  conclu- 
sion (although  I  appreciate  tJioroughly  the  difficulties 
of  the  learned  judge  in  the  court  below)  that  this 
money  is  capital  money  both  for  the  puri)oses  of  tho 
trusts  of  the  will  and  of  the  trusts  of  the  settlement 
of  1872  ;  and  having  come  to  that  conclusion,  it  then 
iwems  to  me  to  follow  that  it  is  capital  money  which 
may  be  applied  in  making  the  improvements  sought, 
on  the  lands  comprised  in  the  settlement  of  1872. 
The  will  includes  money  as  well  as  settled  lands,  and 
therefore  the  money  is  made  "  capital  money  " 
mider  the  will ;  and  it  seems  to  me,  on  the  second 
point — viz.,  whether  it  is  applicable  to  the  purposes 
of  improvement  of  lands  under  the  settlement  of 
1872 — that  the  proper  construction  of  the  Act  is  to 
hold  that  the  true  scope  and  object  of  the  Act  is  to 
make  it  so  applicable. 

I  therefore  agree  with  the  rest  of  the  court. 

Ajipeai  allotted. 

Solicitor,  H.  B,  Wade,  for  Fmoler,  Warwick,  & 
Neai^,  Leicester. 


Prom  Q.  B.  Div.  Dec.  1,  19. 

HeCKBCHER  v.   CrOSSLEY  AND  ANOTHER,   (a.) 

Practice — Security  for  costs — Motion  for  new  trial — 
Judicature  Act,  1890  (53  <S:  54  Vict.  c.  44)— Ord.  58, 
r.  15. 

As  a  general  rule,  the  Court  of  Appeal  will  not  order 
0  fariy  moving  for  a  new  trial,  under  the  Jtulicature 
Ad,  1890,  of  an  action  tried  with  a  jury  to  give  security 
for  the  costs  of  the  motion. 

AppHcation  bv  the  defendants  for  security  for  tho 
costs  occasioned  by  the  plaintifiTs  application  for  a 
new  trial. 

The  action  had  been  tried  by  a  judge  with  a  jury, 
and  the  motion  for  a  new  tnal  was  entered  in  the 
Court  of  Appeal  in  accordance  with  the  provisions  of 
the  Judicature  Act,  1890,  and  the  role  made  under 
that  Act. 

/.  Q,  Witt,  for  the  defendants. — The  court  has 
juriidiction  in  this  case  to  order  security  for  costs. 

(a.)  Reported  by  A.  P.  Pbkckval  Keep,  Esq.,  Bar- 
I  rister-at-Law. 


The  effect  of  the  Judicature  Act,  1890,  is  to  bring  the 
case  within  ord.  58,  r.  15,  as  the  motion  for  a  new 
trial  is  now  an  **  appeal "  within  the  meaning  of  this 
rule. 

R.  T,  Reid,  Q.C,  Raven,  and  Baines,  for  the  plain- 
tiff, were  not  called  upon  to  argue. 

The  CoxTBT  refused  the  application  on  the  ground 
that  the  defendants'  affidavits  did  not  show  with 
sufficient  clearness  that  the  plaintiff,  if  unsuccessful, 
would  be  unable  to  pay  the  costs,  but  they  reserved 
their  opinion  on  the  question  of  jurisdiction. 

Dec.  19. — Lord  Esher,  M.R. — In  this  case  an 
application  for  security  for  coats  was  made  on  the 
ground  that  tho  party  moving  for  a  now  trial  would 
not  be  able,  if  unsuccessful,  to  pav  his  opponents' 
costs.  We  took  time  to  consider  whether  we  ought 
to  require  security  for  costs  to  be  given  by  a  party 
moving  in  this  court  for  a  new  trial  under  the 
Judicature  Act,  1890.  We  have  come  to  the  conclu- 
sion that  we  ought  to  deal  with  these  cases  as  nearly 
as  possible  in  the  same  way  as  they  were  dealt  with 
by  the  Divisional  C!ourt  when  the  application  for  a 
new  trial  was  made  before  them  in  the  first  instance. 
As  a  general  rule  no  security  was  required  to  be 
given  by  a  party  moving  for  a  new  trial  in  the 
Divisional  Court,  and  we  wink  that  we  ought  not  to 
alter  the  practice  in  that  respect  now  that  they  come 
in  the  first  instance  before  us. 

Lopes  and  E[ay,  L.JJ.,  concurred. 

Application  refused. 

Solicitors  for  the  plaintiff,  Cole  d:  Higson, 

Solicitors  for  the  defendants,  Crosley  dh  Burn, 


From  Q.  B.  Div.  Dec.  19. 

Jones  v,  Macaulay.  (a.) 

Practice — Counter-claim — Default  of  defence  thereto— 
Mode  of  obtaining  Judgment — R,  S,  C,  1883,  ord.  23, 
r.  4 ;  ord.  27,  rr.  2,  11. 

Where  a  plaintiff  makes  default  in  delivering  a  defence 
to  a  counter-claim,  the  defendant  cannot  sign  judgment 
uiion  default,  hut  must  move  for  judgment  under  ord,  27, 
r.  11. 

Higgins  V.  Scott,  2\  Q.  B.  D,  10,  36  W.  R.  Dig, 
155,  followed. 

The  plaintiff  having  brought  an  action  for  £1,024, 
the  price  of  goods  sold  and  delivered,  the  defendant 
delivered  a  defence,  and  counter-claimed  for  £100  for 
medical  attendance.  The  plaintiff  not  having  deliv- 
ered a  defence  to  the  coimter-claim,  the  defendant 
applied  at  the  Central  Office  to  enter  judgment  on  the 
counter-claim,  but  it  was  refused.  The  defendant 
thereupon  applied  ex  parte  at  chambers  for  leave  to 
enter  judgment  on  the  counter-claim.  The  judge  at 
chambers  held,  upon  the  authority  of  Higgins  v.  Scott, 
21  a  B.  D.  10,  36  W.  R.  Dig.  155,  that  judgment 
could  only  be  signed  upon  a  motion  for  judgment 
under  ord.  27,  r.  11,  and  dismissed  the  application. 
The  Divisional  Court  affirmed  this  decision. 

Cluer,  for  the  defendant,  moved  ex  parte  by  way  of 
appeal  from  this  decision. — The  case  is  not  expressly 
provided  for  by  the  rules.  By  ord.  23,  r.  4,  a  reply 
to  a  counter-claim  is  to  be  subject  to  the  rules  applic- 
able to  statements  of  defence.  In  order  27  the  word 
'*  plaintiff"  must  be  construed  as  including  a  plaintiff 
by  counter-claim.     Hence  ord.  27,  r.  2,  which  pro- 


(a.)  Repoi-tod  by  W.  F.  Bauky. 
Law. 


Esq.,   Barrister-at- 
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vides  that  if  the  plaintiffs'  claim  be  only  for  a  Hqui- 
dated  demand,  and  the  defendant  does  not  deliver  a 
defence,  the  plaintiff  may  enter  final  judgment  for  the 
amount  claimed.  The  present  counter-claim  is  for  a 
liquidated  demand,  ana  therefore  the  defendant  can 
enter  jud^ent  upon  it.  Ord.  27,  r.  11,  which  provides 
for  a  motion  for  judgment,  appUes  to  all  other  actions 
than  those  in  the  preceding  rules  of  that  order.  In 
Higgina  v.  ScoUy  the  counter-claim  was  for  unliqui- 
dated damages.  In  Burkkardt  v.  Im  Thurm^  noted 
in  the  Annual  Practice  for  1890-91,  p.  496,  the 
counter-claim  was  for  a  liquidated  demand,  but  that 
case  ou^ht  not  to  be  followed. 

He  ^so  referred  to  ord.  27,  r.  9;  ord.  32,  r.  6; 
McGoxiHin  V.  Middletm,  31  W.  R.  835,  11  Q.  B.  D. 
464 ;  Street  v.  Crump,  32  W.  R.  89,  25  Ch.  D.  68. 

Cur,  adv,  vult, 

Dec.  19. — Lord  Esher,  M.R. — In  this  case  there 
wets  a  claim  and  a  counter-claim,  and  no  defence  to 
the  coimter-claim  has  been  delivered.  The  question 
is  whether  the  defendant  can  sign  judgment  upon 
such  default,  or  whether  a  motion  for  judgment  is 
necessary.  The  question  is  simply  one  of  practice. 
I  can  see  nothing  in  the  rules  that  is  contrary  to  the 
practice  laid  down  in  Burkhardt  v.  Im  Thurm,  I 
think  the  practice  there  laid  down,  that  a  motion  for 
judgment  is  necessary,  is  a  good  practice.  The  appeal 
must  therefore  bo  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The  deci- 
sion of  the  court  below  seems  to  me  to  be  in  accordance 
with  the  rules.  The  question  depends  upon  orders  23 
and  27.  The  case  seems  to  me  to  be  within  ord.  27,  r. 
1 1 ,  which  says  that  in  all  other  actions  than  those  in  the 
preceding  ndes  of  this  order,  if  the  defendant  makes 
default  in  delivering  a  defence,  the  plaintiff  may  set 
down  the  action  on  motion  for  judgment.  In  my 
opinion  ord.  23,  r.  4,  which  has  been  relied  upon,  has 
no  application  here.  It  is  important  to  notice  the 
headings  of  the  different  orders.  The  heading  to 
order  23  is,  "Reply  and  Subsequent  Pleadings." 
That  order  applies  to  an  action  proceeding  with  plead- 
ings in  the  usual  course.  Order  27  is  headed  "  Default 
of  Pleadine,"  and  rule  11  seems  to  me  to  apply  to  a 
default  in  Reading  to  a  counter-claim,  and  it  provides 
that  a  motion  for  judgment  is  necessary.  That  appears 
to  me  to  be  the  plain  reading  of  the  rules.  I  there- 
fore think  that  the  decision  in  Higgina  v.  Scott  is  right. 
Moreover,  there  is  a  good  reason  for  this.  Suppose 
an  action  was  brought  for  £500,  and  the  defendant 
counter-claimed  for  £100,  and  no  defence  to  the 
counter-claim  was  delivered.  If  the  defendant  was 
entitled  to  sign  judgment  he  could  issue  execution 
for  £100  while  the  claim  against  him  for  £500  would 
be  pending.  This  rule  was  framed  with  the  view  of 
pi-eventing  that,  and  to  enable  the  court  to  keep  its 
control  over  the  action.  The  defendant,  therefore, 
must  come  to  the  court  upon  motion  for  judgment. 

Kay,  L.J. — I  entirely  agree.  The  practice  has 
been  established  by  the  case  of  Higgiiis  v.  Scotty  and 
it  is  entirely  consistent  with  the  rules.  It  would  be 
extremely  inconvenient  to  allow  a  defendant  to  sign 
judgment  and  issue  execution  upon  his  counter-claim 
while  the  claim  was  still  pending. 

Appeal  dismisaed. 

Solicitor  for  the  defendant,  Hood  Barra, 


Nov.  19 ;    Dec.  3, 16. 
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Redfern  v.  Redfern.  (a.) 

Divorce — Practice — Discovery — Affidavit  of  dacumtnU— 
Doctrine  thai  "  no  one  ia  hound  to  criminate  himseif,''' 
whether  applicable  where  aduUery  ia  the  charge— Jurit- 
diction — In/ant — Evidence  Further  Amendment  Ad^ 
1869  (32  cfc  33  Vict,  c.  68),  a.  3—^.  S,  C,  1883.  ortL 
68,  r.  1  (d). 

Although  aection  3  of  the  Evidence  Further  Amend' 
ment  Act,  1869,  doea  not  relate  to  diacovery  at  all,  biU 
merely  to  evidence  given  at  the  trial  of  divorce  auitt,  iftt 
it  recognizea  and  ia  baaed  on  the  exiatence  of  the  dodriuf 
that  a  peraon  queationed  aa  to  the  fact  of  hia  or  her 
adultery  ia  not  hound  to  answer,  A  party  oanwA  ht 
compelled  to  discover  thai  which,  if  diacoverA,  may  tend 
to  subject  him  to  any  puniahment,  penalty,  /(jr/eiture,  w 
ecclesiastical  cenaure,  and,  though  the  fear  of  eccfeaiadiral 
censure  ia  now  practically  obaolete,  it  ia  only  natural  that 
the  doctrine  that  no  one  ia  bound  to  criminate  hinadf 
ahould  be  applicable  to  a  charge  of  auch  gravity  as 
adultery,  notwithstanding  that  it  ia  nU  a  criminal,  bat 
only  an  eccleaiaatical  offetice. 

Although,  aa  a  general  rule,  it  ia  iwt  a  sujficirid 
ground  for  refuaing  an  order  for  diacovery,  ttr  f/r  au 
affidavit  of  documenta,  that  it  may  tend  to  critnimte 
the  party  against  whom  it  is  sttught,  or  that  he  ma^ 
thereby  he  rendered  liable  to  a  penalty  or  ecclesia^icaJ 
cenaure,  the  proper  course  being  to  raiae  that  objtdim, 
not  on  the  aummona  fvr  diacovery,  but  in  the  affidavit 
made  in  answer  thereto,  and  with  respect  to  the  par- 
ticular interrogatories  or  documents  as  to  which  th 
objection  appliea ;  yet,  if  it  is  evident  that  the  disctivrry 
or  affidavit  of  documeivta  ia  vxinted  aclely  for  the  pnrpimit 
of  proving  adultery  against  the  party  against  whom  it  m 
aought,  the  order  ought  not  to  be  made. 

The  court,  however,  has  power  to  order  discot-ery  or  as 
affidavit  of  documenta,  even  in  divorce  auits,  upon  tcsiiei 
other  than  adultery,  aubject  to  the.  doctrine  that  no  one  it 
bound  to  criminate  himself  and  to  the  ordinary  rtdea  ai 
to  privilege, 

Semble  (per  lindley,  L.J.),  thai  the  ride  prevailing 
in  the  Chancery  and  Queen''a  Bench  Divisions,  not  tu 
grant  diacovery  against  an  infant,  never  extended  to  ihf 
eccleaiaatical  courta,  and  does  not  now  extend  to  proceed- 
inga  in  divorce,  the  invariable  practice  in  which  ia  tn- 
conaistent  with  that  rule. 

Mayor  v,  Collins,  38  W,  B.  349,  24  Q,  B,  D,  361, 
distinguished, 

Deciaion  of  Butt,  J.,  affirmed,  birt  on  different  gronndt. 

Appeal  from  Butt,  J. 

This  was  a  suit  by  the  husband  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery.  The 
wife  was  an  infant. 

The  petitioner  having  taken  out  a  summons  asking 
that  the  respondent  might  be  ordered  to  make  an 
affidavit  of  aocuments,  vie  objection  was  raised  that, 
the  respondent  being  an  infant,  no  diacovery  ooaM  be 
granted  against  her,  and  that,  the  sole  object  of  the 
order  asked  for,  being  to  obtain  the  production  or 
CMlmission  of  criminatmg  documents,  she  could  not, 
even  irrespective  of  the  question  of  infancy,  he  com- 
pelled to  make  the  affidavit. 

The  registrar  refused  to  make  an  order  for  an  affi- 
davit of  documents;  and  Butt,  J.,  held  that  he  was 
bound  by  the  case  (in  the  Queen's  Bench  Division)  of 
Mayor  v.  Collins,  38  W.  R.  349,  24  a  B.  D.  361,  to 
refuse  the  application  on  the  ground  of  the  respond- 

(a.)  Reported  by  R,  H.  Deanb,  Bsq.,  Bamster-at- 
Law. 
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enf  8  infancy,  and  he  acoordingly  affirmed  the  regis- 
tiw*fl  refusal  to  order  the  respondent  to  make  such 
an  affidavit. 

The  husband  appealed. 

Section  3  of  the  Evidence  Further  Amendment 
Act,  1869  (32  &  33  Vict.  c.  68),  enacts  as  follows : 
"The  parties  to  any  proceeding  instituted  in  con- 
■equenoe  of  adultery,  and  the  husbuids  and  wives  of 
nich  parties,  shall  be  competent  to  give  evidence  in 
such  proceeding :  Provided  that  no  witness  in  anv 
pooeeding,  whether  a  party  to  the  suit  or  not,  shall 
be  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of 
adultery,  unless  such  witness  shall  have  already  given 
evidence  in  the  same  proceeding  in  disproof  of  ^  or 
her  alleged  adultery." 

Indenoickt  Q,C,y  and  Searle,  for  the  appellant. — It 
was  no  doubt  the  practice  in  chancery  to  refuse  to 
compel  an  infant  to  answer  interrogatories,  but  there 
is  a  distinction  between  that  and  making  an  affidavit 
of  documents.     [They  referred  to  the  Divorce  Act, 
1857  (20  &  21  Vict.  c.  85),  ss.  22,  48,  and  52.]    There 
is  no   general  order  or  rule  extending  the  common 
law  practice    or    the  practice  in  equity  to  divorce 
proceedings ;   but  in  VTijiscom  v.  Wingcomj  12  W.  K. 
535,  3  Sw.  &  Tr.  380,  at  p.  384,  it  appears  that  the 
Divorce  Court  assumed  autnority  to  require  discovery, 
and  that  practice  has  since  been  followed.   The  decision 
in  Mayor  v.  CoHiMy  by  which  the  learned  judge  below 
Uioufht  he  was  bound,  is  not  applicable,  because  it  is 
based  on  the  Bules  of  the  Supreme  Court,  1883,  and 
those  rules  do  not  apply  to  divorce  proceedings :  ord.  68, 
T.  1  {(i).     [They  referred  also  to  Southwarky  &c,y  Water 
Co.  V.  Quick,  26  W.  R.  328,  341,  3  Q.  B.  D.  315,  321 ; 
Dyke  v.  Stepketis,  33  W.  R.  932,  30  Ch.  D.   189 ;  and 
to  an  unreported  case  of  Novelli  v.  Novelli.'}    We  shall 
rely,  if  necessary,   u^n  the  large  inherent  powers 
which   the    ecclesiastical  courts  formerly  possessed. 
They  had  inherent  power  to  grant  discovery  :  Dun  v. 
CoaUg,  1  Atk.  288 ;  Boxley  v.  StubbingUm,  2  Lee,  501. 
Section  3  of  32  &  33  Vict.  c.  68  will  be  relied  on  for 
the  respondent,  but  it  has  no  application  to  a  case  like 
the  present.    [Linblet,  L.  J.— -Does  that  section  apply 
to  oiscovery  at  all  ?"]    No,  it  is  not  addressed  to  pre- 
liminary proceedings  at  all,  it  only  apphes  to  the  actual 
trial,  as  is  evident  from  the  preamble  to  the   Act. 
[BowBN,  L.J.,  referred  to  Ranger  v.   Oreat   Western 
Railway  Co.,  1  W.  R.  426,  4  De  G.  &  J.  74.]     The  next 
friend  of  infant  plaintiflfe  has  been  ordered  to  make  an 
affidavit  of  documents :  Crotve  v.  Governor  and  Com- 
(any  of  Batik  of  Ireland,  19  W.  R.  910.    That  decision 
18  based  on   Ranger  v.    Great    Western  Railivay  Co, 
[Finlay,  Q,C,,  referred  to  Harvey  v.  Lovekin,  33  W.  R. 
188,  10  P.  D.  1221     The  procedure  in  divorce  is  not 
a  criminal  procedure :    Mordaunt   v.    Motwreife,   23 
W.  R.  12.  L.   R.  2   8c.  &  D.  374,   387.      [Bowbn, 
IbJ. — Is  adultery  a  criminal  offence  within  the  mean- 
ing of  the  rule  that  no  person  is  bound  to  criminate 
bimself  ?]     Clearly  not.     The  jurisdiction  which  the 
Court  of  Chancery  exercises  over  infants  is  confined 
to  infants  who  are  wards  of  court:    Hyde  v.  Hytle, 
36  W.  R.   708,  13  P.  D.   166,  where   the  Court  of 
Appeal  came  to  the  conclusion  that  the  jurisdiction 
which  the  Chancery  Division  exercised  over  wards  of 
court  was  very  peculiar,  and  ought  not  to  be  ex- 
tended to  the  other  divisions.     The  Evidence  Amend- 
ment  Act,    1869,   s.     3,  makes  parties  to   the  suit 
competent  to  give  evidence.     The  literal  effect  is  to 
make  a  person  chained  with  adultery  a  competent 
witness  to  di^rove,  but  not  to  prove,  the  charge,  but 
in  practice  it  is  never  treated  as  making  them  incom- 
petent witnesses    even  to  that  extent.      They    are 
called,  and  do   prove   adultery  every    day :  Hebhle- 
ihwaite  V.  Hebbkthivaite,  2  P.  &  D.  29,  18  W.  R.  Prob. 


Dig.  7.     The  Act  was  intended  to  enlarge,  not  to 
restrict,  the  capacity  to  give  evidence. 

Finlay,  Q,  (7. ,  and  Rnfua  Isaaca,  for  the  respondent. — 
The  broad,  general  groimd  on  which  the  practice  of  the 
Queen's  Bench  Division  as  to  infants  rests  appears  in 
Moraan  v.  Thome,  7  M.  &  W.  400,  408.  There  is  no 
gooa  ground  for  contending  that  the  same  practice 
is  not  applicable  in  divorce.  In  Harvey  v.  Lovekin 
it  was  hdd  tliat  a  party  interrogated  may  decline  to 
answer  interrogatories  tending  to  criminate  him. 
The  rule  that  no  one  is  compelled  to  answer  questions 
tending  to  make  him  liable  to  penalties  extends  to 
forfeitures  and  to  ecclesiastical  censures  as  well  as  to 
penalties.  AU  that  Hebblethioaite  v.  Hebblethwaite 
decides  is,  that  if  a  willing  witness  is  called,  the 
Act  does  not  prevent  his  giving  evidence.  The 
rule  should,  at  any  rate,  be  maintained  in  the 
case  of  infants.  The  old  practice  in  divorce  as 
to  ordering  discovery  appears  in  the  case  of  Shaw 
V.  Shaiv,  2  Sw.  &  Tr.  642,  10  W.  R.  Div.  Dig. 
23;  and  Pollard  v.  Pollard,  3  Sw.  &  Tr.  613,  13 
W.  R.  Div.  Dig.  14.  There  was  no  greater  power 
in  the  Divorce  Court  to  give  discovery  against 
infants  than  in  the  equity  or  common  law  courts: 
Fuller  V.  Ingram,  7  W.  R.  302 ;  Dodd  and  Brooks' 
Probate  Practice,  ed.  1865,  pp.  907,  911,  note  (z). 
The  onus  is  on  the  appellant  to  show  that  such  a 
practice  exists  in  divorce,  and  he  has  been  xmable  to 
produce  a  single  case  to  that  effect.  The  rule  is,  that 
a  case  against  an  infant  must  be  made  out  without  his 
own  assistance,  and  a  next  friend  or  guardian  ad  litem 
is  not  a  party,  and  discovery,  therefore,  cannot  be 
ordered  against  him.  In  re  Corsellis,  Lawton  v. 
Ehves,  31  W.  R.  414 ;  Ingram  v.  LitUe,  31  W.  R. 
858,  11  Q.  B.  D.  251.  The  R.  S.  C,  1883,  ord.  19, 
r.  13,  which  provides  that  allegations  of  fact  in 
pleadings,  if  not  denied,  shall  1^  taken  to  be  ad- 
mitted, expressly  excepts  infants  from  its  operation. 

Inderwick,  Q.C,  replied. 

Cur,  adv,  vult. 

Dec.  16. — LiNDLEY,  L.J. — ^The  question  raised 
by  this  appeal  is,  whether  an  infant  respondent 
in  a  suit  for  dissolution  of  her  marriage,  on  the 
ground  of  her  adultery,  ought  to  be  required 
to  make  an  affidavit  of  documents.  Butt,  J., 
has  decided  that  she  ought  not,  and  he  so  de- 
cided in  supposed  conformity  with  a  decision 
of  the  Queen's  Bench  Division  in  Mayor  v.  Collins, 
which  is  to  the  effect  that  an  infant  is  not  bound  to 
make  such  an  affidavit  in  an  action  in  the  Queen's 
Bendi  Division,  liat  case,  however,  turned  upon 
the  Rules  of  the  Supreme  Court — ^viz.,  ord.  31,  r.  12 — 
and  upon  the  practice  of  the  Court  of  Chancery 
before,  and  of  the  Chancery  Division  of  the  High 
Court  since  1875  -when  the  Judicature  Acts  came 
came  into  operation  (see  Judicature  Act,  1873,  s.  25, 
sub-section  11 ;  R.  S.  C,  1883,  ord.  1,  r.  2,  and  ord. 
72,  r.  2).  But,  by  ord.  68,  r.  1  {d),  the  Rules  of  the 
Supreme  Court  do  not  apply  to  proceedings  for 
divorce,  or  other  matrimomal  causes,  except  when 
expressly  made  applicable  to  such  proceedings.  There 
is  no  rule  of  the  Supreme  Court  expressly  relating  to 
discovery  in  such  proceedings ;  and  the  question 
raised  by  this  appeal  must  be  decided  on  grounds  other 
than  those  on  which  Butt,  J.,  decided  it. 

When  we  turn  to  the  Divorce  Acts  and  the  rules 
made  under  them,  no  express  provision  can  be  found 
relating  directly  to  the  subject  in  question.  There  is 
neither  statutory  enactment,  nor  rule,  relating  directly 
to  discovery  or  affidavits  of  documents.  The  Divorce 
Act,  1857  (20  &  21  Vict.  c.  85),  enacts  (section  22) 
that  in  all  suits  and  proceedings  other  than 
proceedings      to      dissolve      any      marriage,      the 
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court  shall  proceed  on  the  principles  and  rules 
which  prevailed  in  the  ecclesiastical  courts,  but 
subject  to  the  provisions  of  the  Act,  and  to  the 
rules  and  orders  made  under  it ;  and,  by  section  53, 
the  court  is  directed  to  make  such  rules  and  orders 
concerning  the  practice  and  procedure  under  the  Act 
as  it  may  consider  expedient,  with  power  to  revoke  or 
alter  the  same.  Now,  although  no  rules  have  been 
made  relating  to  discovery  or  s^davits  of  documents, 
yet  it  is  plain  that  the  ecclesiastical  courts  had,  and 
exercised,  the  power  of  compelling  suitors  in  those 
com^  to  make  discovery ;  and  that  this  practice  has 
been  continued,  and  discovery,  by  interrogatories  and 
by  affidavit  of  documents,  has  been  adopted  in  pro- 
ceedings for  dissolution  of  marriage,  which  were  be- 
yond tne  power  of  the  ecclesiastical  courts.  It  is 
obviously  inexpedient  to  have  two  sets  of  rules 
applicable  to  discovery  in  the  same  court — viz.,  one 
set  for  those  matrimonial  causes  over  which  the 
ecclesiastical  com^  had  jurisdiction,  and  another  for 
those  matrimonial  causes  over  which  those  courts  had 
no  jurisdiction ;  and  it  is  desirable  that  the  practice 
and  procedure  should,  as  far  as  possible,  be  the  same 
in  both  classes  of  causes. 

This  view  has,  I  believe,  been  adopted  by  the  suc- 
cessive judges  of  the  Divorce  Court,  and  a  practice  has 
been  established,  based  partly  on  the  old  ecclesiastical 
practice  and  partly  on  the  rules  which  prevailed  at 
common  law  and  in  equity,  and  which  now  prevail  in 
in  other  branches  of  tiie  "High.  Court.  The  power  of 
the  ecclesiastical  courts  to  require  discovery  has  been 
long  established  and  recognized  (see  3  Bum's 
Ecclesiastical  Law,  298,  and  Harveif  v.  Lovekin,  and 
the  cases  there  referred  to).  This  power,  has,  in 
fact,  been  constantly  exercised  by  the  Divorce  Court 
in  divorce  cases ;  see  EvsUni  v.  Smithy  32  W.  R.  596, 
9  P.  D.  57,  and  Harvey  v.  Lovekin^  in  which  latter 
case  the  practice  in  this  respect  was  held  by  the  Court  of 
Appeal  to  be  legal,  although  not  founded  on  any  express 
rule.  The  practice  of  requiring  affidavits  of  documents 
in  divorce  proceedings  seems  to  have  been  introduced, 
or  at  least  settled,  in  1864,  in  Wiiucom  v.  Winscom 
and  Pollard  v.  Pollard^  and  it  has  prevailed  ever  since ; 
and,  although  not  introduced  or  sanctioned  by  any 
express  order  or  rule  of  the  Divorce  Court,  the 
decision  in  Harvey  v.  Lovekin  is  an  authority  for 
upholding  the  practice.  It  was  contended  that  a 
suit  for  divorce  for  adultery  was  a  criminal  pro- 
ceeding, or,  at  all  events,  that  adultery  exposed  the 
adulterer  to  punishment,  or  to  some  kind  of  penalty 
— I.e.,  penance  or  fine.  It  was,  however,  decided 
by  the  House  of  Lords  in  Mordaunt  v.  Moncreiffcy 
374  that  a  suit  for  divorce  for  adultery  was  a  purely 
civil,  and  in  no  sense  a  criminal,  proceeding.  The 
cases  there  cited  show  clearly  that  no  indictment  lies 
at  conmion  law  for  adultery  (see  2  Salk.  552) ;  neither 
is  there  any  statute  making  it  punishable.  But 
adultery,  like  other  forms  of  fornication  and  lewdness, 
expose  the  guilty  party  to  ecclesiastical  censure  and 

Sunishment  (2  Bum's  Ecclesiastical  Law,  403),  and 
iscovery  may  be  resisted  on  this  groimd.  It  is  true 
that  ecclesiastical  pimishmont  for  such  offences  is 
pra(;tically  obsolete,  but  I  cannot  say  tliat  tlio  juris- 
diction of  the  courts  in  this  r(;si)ect  has  ceased. 
IndcH3d,  the  enactment  to  which  I  am  about  to  refer  is 
based  on  the  theory  that  adulteiy  is  punishable,  and 
that  no  person,  therefore,  is  bound  to  answer  any 
question  tending  to  prove  himself  or  hersdf  guilty 
of  it. 

The  practice  of  requiring  discovery  in  divorce  cases 
is  not  opposed  to  the  statute  32  &  33  Vict.  c.  68, 
s.  3,  which  relates  to  the  examination  of  parties 
to  divorce  suits  as  witnesses,  but  that  statute  clearly 
recognizes  the  doctrine  that  a  person  asked  about  his 
or  her  adultery  is  not  bound  to  answer.     By  that 


statute  parties  to  proceedings  instituted  in  oofnseqiiGnce 
of  adultery  are  competent  witnesses  in  such  prooeed- 
ings,  **  provided  that  no  witness  in  any  proceeding, 
whether  party  to  the  suit  or  not,  shall  be  uable  to  be 
asked,  or  bound  to  answer,  any  question  tending  to 
show  that  he  or  she  has  been  guilty  of  adultery,  nideis 
such  witness  shall  have  already  given  evidence  in  ^ 
same  proceeding  in  disproof  of  his  or  her  alleged 
adultery."  Discovery  was  enforced,  both  in  the 
ecclesiastical  courts  and  in  the  Court  of  Ghanooy, 
long  before  parties  to  suits  in  those  courts  were  oom- 
petent  witnesses  in  such  suits,  and  the  statute  in  qneB- 
tion  does  not,  in  truth,  relate  to  discovery  at  alL  A 
very  little  reflection  will  show  that,  in  suits  for  dis- 
solution of  marriage,  discovery,  whether  by  intetro- 
gatories  or  affidavit  of  documents,  may  be  perfecUj 
consistent  with  the  provisions  of  th&t  Act.  In  eveiy 
such  suit  the  marriage  of  the  parties  has  to  be  proved; 
discovery  addressed  to  that  subject  may  be  wanted, 
and,  if  wanted,  ia  clearly  permissible.  Again,  in  a 
wife's  suit  for  dissolution  on  the  ground  of  adnlfceiy 
and  cruelty  or  desertion,  discovery  as  to  these  kit 
matters  is  equally  permissible.  On  the  other  hand, 
adultery  bei^  an  ecclesiastical  offence,  and  the  re- 
cognition of  this  state  of  the  law  by  the  Legislature 
b^g  obvious  from  the  prohibitory  words  in  the 
statute,  it  would  be  wrong  to  compel  discovery  by 
means  of  interrogatories  me  object  of  which  is  to 
obtain  answers  tiding  to  show  that  the  person  in- 
terrogated has  been  guilty  of  adultery.  So,  wi^ 
regard  to  an  affidavit  of  documents,  if  there  is  resEoa 
to  believe  that  a  party  has  documents  ndating  to 
matters  in  question  in  the  cause,  other  than  his  or  her 
adultery,  it  would  be  quite  right  to  require  an  affi- 
davit as  to  such  documents ;  but,  if  there  is  reason  to 
believe  that  the  affidavit  is  required  only  for  the  par- 
pose  of  discovering  documents  tending  to  uoye 
adultery  by  the  person  required  to  make  tibe  affidsTxt, 
no  order  for  such  an  affidavit  ought  to  be  made.  He 
objection,  however,  that  a  person's  affidavit  of  doco- 
ments,  or  answer  to  an  interrogatory,  may  tend  to 
criminate  him,  is  an  objection  which,  as  a  rule,  oug^t 
to  be  raised  to  the  production  of  a  document,  or  to 
answering  an  interrogatory.  Exposure  to  punish- 
ment, or  to  a  p^oalty,  does  not,  as  a  rule,  afford  a 
ground  for  refusing  an  order  for  discovery,  or  for  an 
affidavit  of  documents.  But  if  discovery,  or  an  affi- 
davit of  doctunents,  is  wanted  solely  for  the  purpose 
of  proving  adultery,  no  order  for  discovery  or  for  an 
affidavit  ought  to  be  made.  Such  an  order  would  be 
oppressive  and  unjust. 

The  next  and  last  point  for  consideration,  and 
the  one  mainly  relied  upon  by  the  appellant,  is 
that  an  infant  cannot  be  compelled  to  make  anj 
affidavit  of  documents  or  other  disooveiy.  It 
has  certainly  been  the  long-established  nile  in 
Chancery  not  to  require  an  infant  to  make  discovery, 
and  the  same  rule  was  followed  in  the  Queen's 
Bench  Division  in  Mayor  v.  CoUins,  If  this 
matter  were  open  to  discussion,  I  should  tiiink  the 
Chancery  rule  too  rigid.  Be  this  as  it  may,  I  can 
find  no  trace  of  any  such  rule  in  the  ecclesiastiial 
courts,  and  the  invariable  practice  in  the  Divorce 
Court  has,  I  am  informed,  been  inconsistent  with  any 
such  rule.  I  see  no  reason  why  this  practice  should 
be  declared  wrong.  The  point,  however,  does  not 
reqiure  decision  in  this  case,  and  I  say  no  more  about 
it.  Having  made  the  above  observations,  I  ask  myseli 
what  usefm  purpose  can  possibly  be  attained  by  com- 
pelling the  respondent  in  this  suit  to  make  an  affidavit 
of  documents  ?  The  only  possible  purpose  must  be  to 
extract  from  her  an  admission  that  she  has  or  had 
documents  which  tend  to  prove  her  own  adulteiy. 
The  pleadings  allude  to  otner  matters,  which  are. 
however,  wholly  immaterial ;  but  the  sole  question  in 
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the  cause  is  wHethesr  she  has  committed  adultery  or 
not.  Guided  by  the  principles  explained  above,  I 
think  she  ought  not  to  be  required  to  make  any  aJB- 
davit  of  documents,  not  because  she  is  an  infant,  for 
I  should  come  to  the  same  conclusion  if  she  were 
adult.  She  cannot  be  compelled  to  produce  the 
letters  which  the  plaintiff  desires  to  see ;  she  cannot 
be  asked  any  question  tending  to  show  that  she  has 
be^  guilty  of  adultery,  and  that  being  the  case,  to 
order  her  to  make  an  affidavit  of  documents  would,  in 
my  opinion,  be  wrong.  The  appeal,  therefore,  will  be 
dismissed,  with  costs. 

BowEN,  L.  J. — It  is  one  of  the  inveterate  principles 
of  English  law  that  a  party  cannot  be  compelled  to 
discover  that  which,  if  answered,  would  tend  to  sub- 
ject him  to  any  punishment,  penalty,  forfeiture,  or 
ecclesiastical  censure.  In  these  days,  when  the 
ilimiders  of  the  Church  have  become  lees  formidable, 
the  rule,  so  far  as  it  relates  to  ecclesiastical  censure, 
seems  to  wear  an  archaic  form;  but  adultery  is  a 
charge  of  such  gravity  as  to  render  it  not  unnatural 
that  we  should  find  tiiat  the  doctrine  that  **  no  one 
is  bound  to  criminate  himself "  should  be  applicable 
to  it.  Based  upon  the  traditions  of  a  law  belonging 
to  an  earlier  age,  and  a  fear  of  ecclesiastical  moni- 
tions, which  are  now  technical  and  obsolete,  the 
TOivilege  in  such  a  case  has  never  been  abrogated. 
The  principle  has  been  recognized  as  governing 
similar  subject-matter  by  common  law  and  equity 
alike  (see  Finch  v.  Finchy  2  Ves.  sen.,  at  p.  493; 
Chdwynd  V.  LindoUy  2  Ves.  sen.  450).  The  ecclesi- 
astical courts  have  dealt  with  the  question  in  a  like 
manner.  In  King  v.  King,  2  Bob.  Ecc.  153,  Dr.  Lush- 
ington  held  (in  a  cause  of  divorce  by  reason  of  adultery) 
ihat  a  party  in  her  personal  answers  to  a  Ubel  was 
not  bound  to  answer  upon  oath  to  articles  which, 
though  not  on  the  face  of  them  criminatory,  might 
by  possibility  furnish  a  link  in  the  evidence  against 
herself  (see  also  Svnft  v.  Siuift,  4  Hagg.  139,  at  p. 
164). 

Such  was  the  law  at  the  date  of  the  passing  of  the 
Divorce  Act,  at  which  time,  it  must  be  remembered, 
the  parties  to  a  suit  were  incapable  in  the  superior 
courts  of  giving  evidence  themselves  on  oath  in  their 
own  case.     The  statute  14  &  15  Yict.   c.  99,  which 
rendered  parties  to  a  suit  or  action  competent  and 
compellable  to  give  evidence,  provided  by  section  4  as 
follows : — "  Nothing  herein  contained  shall  apply  to 
any  action,  suit,    proceeding,   or    bill  in  any  court 
of  common  law,  or  in  any  ecclesiastical  court,  or  in 
either  House  of  Parliament,  instituted  in  consequence 
of  adultery."      And  in   section  2  of    the  Evidence 
Amendment  Act,  1853  (16  &  17  Vict.  c.  83),  there  was 
included  a  similar  provision.     Such  was  the  law  at 
the  time  when  the  present  Divorce  Court  was  insti- 
tuted, and  it  remains  to  be  seen  whether  the  Legis- 
lature has  anywhere  justified   a   practice,    hitherto 
unknown,  of  compelling  a  peucty  to  a  divorce  pro- 
ceeding to  make  answer  upon  oath  of  any  matter  which 
niight  tend  to  prove  him  or  her  guilty  of  adultery. 
By  section  43  of  the  Act  of  20  &  21  Vict.  c.  85  (the 
Divorce  Act,  1857),  the  court  was    empowered    to 
order  the  attendance  of  the  petitioner,  and  to  exa- 
mine, or  permit  him  or  her  to  be  examined  or  cross- 
examined,  on  oath  on  the  hearing  of  any  petition ; 
but  the  section  provided  that  no  petitioner  should  be 
bound  to  answer  any  question  tending  to  show  that 
he  or  she  had  been  guilty  of  adultery  ;  and,  by  sec- 
tion 48,  the  rules  of  evidence  observed  in  the  superior 
courts  of  common  law  were  made  applicable  to,  and 
▼ere  to  be  observed  in,  the  trial  of  all  questions  of 
fact  in  the  court  (see  Deane  v.  Deane,  1  Sw.  &  Tr.,  at 
P<  90).      An  important  change  in  the  law  was  no 
doubt  effected  by  the  Act  32  &  33  Vict.  c.  68,  being 
"an  Act  for  the  further  amendment  of  the  law  of 


evidence."  [The  Lord  Justice  read  section  3  of  that 
Act,  and  continued : — ]  It  seems  to  result  from  the 
history  of  the  subject  already  set  forth  that  no  power 
existed  down  to  the  Divorce  Act,  and  that  no  power 
has  since  been  given  by  the  Legislature,  to  compel  a 
witness  to  make  any  answer  on  oath  which  would 
tend  to  show  that  he  or  she  was  guilty  of  adultery. 

On  the  principles  of  law  hitherto  recognized  as 
applicable  to  such  cases,  no  interrogatories,  moreover, 
addressed  directly  or  indirectly  to  the  sole  proof  of 
adultery,  ought  to  be  permitted,  and,  on  similar 
grounds,  the  coui-t  cannot  properly  compel  discovery 
on  oath  of  documents  which  can  only  be  material  so 
far  as  they  may  tend  to  establish  that  issue,  although 
in  ordinary  ca^es  such  an  objection  would  naturaUy 
be  raised,  not  on  the  summons  for  discovery,  but  in 
the  affidavit  made  in  answer  thereto.  I  do  not  doubt 
for  a  moment  that  the  court  has  the  power  of  allow- 
ing interrogatories  and  discovery  both  in  ordinary 
cases,  and  even  in  divorce  suits,  upon  issues  which 
are  not  directed  to  the  proof  of  adultery;  subject 
always  to  the  ordinary  principles  of  the  law  of 
privilege,  and  to  the  same  doctrine  (wherever  applic- 
able) l£at  no  one  is  bound  to  criminate  himself. 

In  Emton  v.  Smith,  which  was  a  suit  of  nullity.  Sir 
James  Hannen  stated  that  he  found  it  to  be  in  accord- 
ance with  the  practice  in  the  Divorce  Division  to  allow 
interrogatories,  a  view  which  was  subsequently  adopted 
in  the  Court  of  Appeal  in  Harvey  v.  Lovekin,  The 
Ecclesiastical  Court  in  like  manner  had,  in  former 
times,  and  still  has,  the  power  of  compelling  the  dis- 
covery of  documents  (see  Dunn  v.  Coates),  But  it  is 
contrary  to  the  principles  of  law  recognized  alike  in 
the  common  law  courts,  the  Chancery  Division,  and 
the  ecclesiastical  courts,  that  a  wife  or  husband 
should  be  compelled  to  answer  on  oath  as  to  matters 
tending  to  show  adultery,  whether  in  the  shape  of 
discovery  of  documents  or  of  any  other  fact,  and  the 
legislation  affecting  the  Divorce  Court  has  done 
nothing  to  disturb,  but  much  to  recognize  this,  to  my 
mind,  salutary  principle.  It  is  true  that  the  House  of 
Lords,  in  the  case  of  Mordawnt  v.  Moncreiffe,  adopted 
the  conclusion  that  a  divorce  suit  is  not  a  criminal  or 
penal  proceeding,  but  their  judgment  in  no  way  con- 
flicts with  the  view  which  I  have  above  expressed. 
The  question  as  to  the  liability  of  infants  to  orders  for 
discovery  of  documents  in  the  Divorce  Court  does  not, 
therefore,  arise  in  the  present  case,  which  is  to  be 
decided  on  a  still  broader  ground.  Whether  in 
matrimonial  causes  infants  are  compellable  to  make 
discovery,  or  to  answer  interrogatories,  as  to  matters 
other  than  adultery,  is  a  question  I  prefer  myself  to 
leave  open  tiU  the  point  arises  with  reference  to  some 
specific  issue,  the  character  of  which  may  possibly  be 
material  to  the  inquiry  which  will  have  then  to  be 
pui*8ued.  It  is,  pemaps,  questionable  whether  infants 
have  any  special  protection  in  the  Divorce  Court,  but 
I  express  no  final  opinion  on  the  subject.  If  the 
opinion  at  which  I  have  arrived  as  to  the  issue  of 
adultery  had  been  in  confiict  with  the  practice  of  the 
learned  judges  in  the  Divorce  Court,  I  should  feel 
much  hesitation  in  disturbing  what,  upon  that  hypo- 
thesis, would  have  been  the  settled  course  of  the 
court,  but  there  seems  no  reason  to  think  that  inter- 
rogatories addressed  solely  to  the  issue  of  adulteiy 
have  ever,  otherwise  than  ^r  incnriam,  been  allowed, 
or  that,  when  the  only  issue  was  adultery,  the 
practice  of  discovery  of  documents  has  been  deliber- 
ately adopted  by  the  judges  of  that  court.  So  far 
as  any  laxity  of  practice  may  have  crept  in,  it  has, 
I  think,  been  due  to  the  fact  that  other  issues, 
besides  that  of  adultery,  are  often  necessarily  ventila- 
ted in  a  divorce  suit.  On  the  ground  above 
mentioned  I  think  the  appeal  should  be  dismissed, 
with  costs. 
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Fby,  L.J. — I  have  had  the  benefit  of  reading  the 
judgments  delivered  by  my  brethren,  and  I  cannot 
usefully  add  anything  to  what  they  have  said.  I 
agree  with  them,  and  for  the  reasons  which  they  have 
given — ^that  discovery  ought  not  to  be  required  from 
the  litigants  in  a  divorce  suit  for  the  purpose  of 
proving  adultery.  The  appeal  must  therefore  be  dis- 
missed, with  costs. 

Appeal  dismissed. 

Solicitors,  J,  B,  Churchill ;  Eldred  &  Bignold, 


igtgf)  Otourt  of  Swtict. 


Chan.  Div, 
Chitty,  J. 


•} 


Nov.  12. 


In  re  Meeus's  Application,  (a.) 

Trade-mark — Old  mark — User  of  pari — A7n€ndm£nt  of 
application  —  Disclaimer  —  User  in  British  port — 
Patents,  DeMam,  and  Trade-Marks  Act,  1883  (46  & 
47  Vid,  c.  57),  ss,  69,  71,  72,  74,  suh-aection  (2). 

An  applicaiU,  seeking  to  register  a  trade-mark  as  an 
"  old  mark  "  must  prove  that  the  entire  mark  proposed 
{with  the  eaxeption  of  immaterial  differences)  was  used  a^s 
a  ivhole  he/ore  the  VMh  of  August,  1875.  Proof  that 
some  part  of  such  mark  was  used  before  that  date  will  not 
entitle  him  to  register  that  part  as  an  (tld  mark. 

In  re  Palmer's  Trade-Mark,  '32  U\  R,  306,  24  Ch,  D, 
504,  discussed. 

The  court  has  no  power  judicial ig  to  amend  an  appli- 
cation, but  can  merely  determine  whether  or  not  the 
comptroller  shall  proceed  with  such  application  as  it 
stands, 

Orr-Ewing  v.  The  Registrar  of  Trade-Marks,  28 
IV,  R,  17,  4  App,  Cos,  479,  explained, 

Section  74,  sub-section  (2),  of  the  PateiUs,  Designs, 
and  Trade-Marks  Act,  1883,  must  be  strictly  construed, 
so  tliat  disclaimer  of  part  of  the  mark  proposed  can  only 
be  made  in  the  application,  and  only  of  devices,  words, 
((re,  that  are  common  to  the  trade, 

Semble,  user  of  a  distinctive  mark  on  goods  lying  in 
the  holds  of  ships  which  are  merely  touching  at  British 
ports  is  not  sufficient  user  to  acquire  a  trade-mark  here, 

8uminons. 

This  was  a  summons  under  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  asking  that  the  Comi)- 
troUer-General  might  be  directed  to  proceed  with  the 
registration  of  the  applicant's  mark,  notwithstanding 
the  opposition  of  Messrs.  Blankenheijm  &  Nolet. 

The  applicants,  Louis  Meeus  &  Ck).,  carried  on  the 
business  of  distillers  of  a  spirit  known  as  "  Geneva" 
at  Antwerp,  and  proposed  to  register  as  an  old  mark 
— i.e,,  as  a  trade-mark  used  before  the  13th  of 
August,  1875 — ^a  label  for  bottles  consisting  of  a  key 
ornamented  with  ears  of  com,  with  the  signature 
*  •  Louis  Meeus  '*  written  across  it,  and  the  word 
'*  Antwerp ''  printed  underneath,  the  whole  being 
enclosed  by  a  circular  band,  on  which  was  printed 
**  Geneva  *  Key  '  Brand  Louis  Moeus."  A  consider- 
able quantity  of  the  applicants'  **  Geneva  "  had  been 
ini|K>rted  since  1874  to  the  United  Kingdom,  and 
oi  elered  bj^erchants  and  agents  here  under  the  name 
of  **  Key  Brand  Geneva,"  but  the  gieater  part  of 
such  impelled  *'  Geneva  "  was  at  once  transhipped 
and  re-exported. 

The  summons  was  opposed  by  Messrs.  Blanken- 

(a.)  Reported  by  G.  Rowland  Alston,  Esq.,  Bar- 
rister-at-Law.  i 


heijm  &  Nolet,  distillers  of  Geneva  at  Rotterdam,  in 
Holland,  whose  Geneva,  for  at  least  twenty  yean 
before  the  aj^lication,  had  been  known  in  the  British 
market  as  "  Key  Brand  Geneva  "  or  "  Key  C^eva." 

Romer,  Q,C,,  and  Chadwyck  Healey,  for  the  appli* 
cants. — Importation  to  a  British  port  of  goods  muved 
with  our  mark  is  sufficient  user  in  England,  althon^ 
the  goods  are  never  taken  out  of  the  hold,  or  only 
transhipped  and  re-exported.  We  have  at  least  fasd 
a  concurrent  user  with  the  respondents.  Section  74 
of  the  Patents  Act,  1883,  as  explained  by  section  16 
of  the  Patents  Act,  1888  (51  &  52  Vict.  c.  50),  clearly 
contemplates  a  distinction  between  essential  and  im- 
essentiid  features,  so  that  In  re  Palmer's  Trade-Mori, 
32  W.  R.  306,  24  Oh.  D.  504,  does  not  affect  ns.  The 
essential  part  of  our  mark  is  the  distinctive  dericeof 
the  key  and  the  com,  and  if  we  have  proved  our  daim 
to  these  we  are  entitled  to  register  with  the  other  un- 
important additions:  Orr-Ewing  v.  Begistrw  of 
Trade-Marks,  28  W.  R.  17,  4  App.  Cas.  479. 
They  must  prove  absolute  fraud  to  prevent  us  regis- 
tering: In  re  Beaton's  Trade-Mark,  32  W.  R.  951,  27 
Ch.  D.  570. 

Byrne,  Q,C,,  and  A,  J,  Walter,  for  Blankenheijm  & 
Nolet. — Orr-E wing's  case  only  decided  that  the  marb 
therein  proposed  were  le^tmiate  subjects  of  trade- 
marks. The  decision  was  smiply  against  the  registrar, 
not  the  public.  See  also  Perry  Davis  v.  Harbord,  7  Pat 
Cas.  336,  15  App.  Cas.  316.  Again,  the  ''user"  mnst 
be  open  to  many  persons :  In  re  Miiv.ch,  50  L.  T. 
N.  8.  12,  32  W.  R.  Dig.  212;  McAndreiv  t. 
Bassett,  12  W.  R.  777,  4  De  G.  J.  &  S.  380; 
In  re  Ilodson's  Trade-Mark,  34  W.  R.  616;  Jacksm 
V.  Na2}per,  35  W.  R.  228,  35  Ch.  D.  162,  4  Pat  Cat 
45,  at  p.  56;  In  re  The  Australian  Wine  Importen 
{Limited),  37  W.  R.  578,  41  Ch.  D.  278,  at  p.  283; 
In  re  Riviere's  Trade-Mark,  32  W.  R.  390,  26  Ch.  D. 
48;  Eno  v.  Dujin,  ante,  p.  161,  15  App.  Cas.  252,  at 
p.  262.  The  public  know  our  Geneva  as  *'  Key  Brand 
Geneva,**  and  in  their  interests  the  applicants  ought 
not  to  register.  [Chitty,  J.,  referred  to  In  rt 
Arbenz's  Application,  35  W.  R.  527,  35  Ch.  D.  248.] 

Chadwyck  Healey,  in  reply. — ^The  key  is  a  device, 
and  not  within  the  proviso  of  the  64th  section  of  the 
Act  of  1883,  or  the  10th  section  of  the  Act  of  1875. 
It  is  within  the  "  three  marks  rule  "  in  JeUeu's  caae.  51 
L.  J.  Ch.  639,  30  W.  R.  Dig.  209.  Palme/s  case  and 
Leonard  v.  Ellis,  32  W.  R.  530,  26  Ch.  D.  288,  turned 
on  words,  and  came  within  the  proviso  of  the  section. 
Our  device,  a  key,  was  used  before  the  13th  of 
August,  1875,  and  we  have  added  the  maker's  name 
and  address,  and  the  title  ^'Geneva  Key  Brand  "as 
the  name  of  the  article,  and  we  do  not  claim  excIosiTe 
use  of  these  immaterial  additions.  As  to  user  see  In 
re  Wragg's  Trade-Mark,  29  Ch.  D.  551,  33  W.  R  Kg. 
218.  If  necessary,  we  can  disclaim  now :  Sebastian  on 
Trade-Marks,  3rd  ed.,  p.  384,  where  all  the  authoriti^ 
are  reviewed ;  and  our  proposed  trade-mark  can  be 
registered  with  the  disdaimer  of  all  but  the  key 
and  com,  as  In  re  Bnrland's  Trade-Mark,  38  W.  R.  89. 
42  Ch.  D.  274.  The  rule  against  deceiving  the  public 
does  not  apply  to  a  conflict  of  old  marks.  All  ih^ 
cases  against  us  are  between  an  old  and  a  new  mark, 
such  as  the  Australian  Wine  case.  As  to  the  cases 
citoii  by  tho  other  side,  Miinch's  rase  only  dodded 
thai  the  murk  was  not  within  the  three  marks  rule  I 
Riri'rie's  la^t  expressly  left  the  point  undecided:  see 
26Ch.  D.,at  p.  54.  It  was.  I  think,  an  old  mark.  The 
"  user  '*  observations  in  Ja<:kson  v.  Napper  are  not  con- 
tained in  the  authorized  reports.  Goods  are  vendible 
on  the  market,  though  never  offered  for  sale  or  seen 
by  vendor  or  purcluhser.  It  is  all  done  by  a  piece 
of  paper  in  the  City.     Again,  mere  riiamnw^wwawftp  of 
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In  re  Meetjs's  Apflioation. 


High  Court. 


user  without  evidence  of  distinct  intention  to  abandon 
does  not  bar  our  right :  Mouaon  v.  Boehm,  32  W.  K 
612,  26  Ch.  D.  398. 

CHirry,  J.,  after  stating  the  facts,  proceeded : — 
Xow  the  summons  to  proceed  was  taken  out  under 
the  29th  rule  of  the  Patent  Rules  of  1883,  and  is  in 
the  proper  form — viz.,  that  the  comptroller  may  be 
directed  to  proceed  with  the  application  of  Louis 
Meeus,  notwithstanding  the  opposition  of  Blanken- 
heijm  &  Nolet.  The  procedure  under  the  69th 
section  of  the  Act  of  1883  is  this :  The  application  is 
made  to  the  comptroller,  he  directs  advertisements  of 
the  marks  brought  in  as  old  marks,  those  advertise- 
maits  give  notice  to  the  trade  or  persons  interested 
that  they  may  come  forward  and  oppose.  The 
opponents  deliver  a  written  notice  of  opposition, 
stating  their  grounds,  and  then  there  is  a  reply  on 
the  piut  of  the  applicant,  and,  in  the  language  of  sub- 
section 4,  the  case  is  thereupon  deemed  to  stuid  for  the 
determination  of  the  court.  In  passing,  I  observe 
tiiat  the  Srd  and  4th  sub-sections,  under  which  the 
application  was  made,  have  been  since  repealed  by  the 
Act  of  1888. 

Xow  what  is  the  case,  according  to  the  language  of 
the  enactment,  which  stands  for  determination  ?  It  is 
the  question  of  the  reg^tration  of  the  particular  mark 
brought  in,  and  where  it  is  asserted  that  it  is  an  old 
mark,  as  in  the  case  before  me,  the  application  is,  as  a 
whole,  to  register  the  entire  mark  as  brought  in,  as  an 
old  mark.  The  court  then  has  to  determine  whether 
in  the  case  before  it  the  application  has  to  proceed  or 
not.  I  need  scarcely  observe  that  if  another  or  differ- 
ent mark  were  brought  in  it  would  have  to  be  re- 
advertised,  and  other  opponents  who  might  not  think 
fit  to  come  forward  and  oppose  the  registration  of  the 
particular  mark  which  thev  have  seen,  might  for  good 
leaaons  come  forward  and  oppose  an  application  to 
register,  say,  a  part  of  the  whole  mark  brought  in. 
Conceivably  it  might  be  much  more  injurious  to  cer- 
tain traders  that  a  part  of  the  whole  thing  proposed 
should  be  registered  than  that  the  whole  should  be 


L  come  then  to'consider  the  ouestion  of  the  user  of 
the  proposed  mark.  [His  lordship  here  reviewed  the 
evidence,  and  after  holding,  in  the  result,  that  the 
applicant  had  failed  to  prove  any  user  of  the  mark 
proposed  as  a  whole  in  the  United  Kingdom,  or,  in 
fact,  elsewhere,  before  the  13th  of  August,  1875,  pro- 
ceed : — ]  It  becomes,  then,  to  my  mind,  not  neces- 
sary to  consider  the  evidence  of  user  of  part  of  the 
mark — ^viz.,  the  key  with  or  without  the  ears  of  com — 
which  has  been  adduced  on  the  part  of  the  applicants 
as  having  taken  place  before  this  statutory  date.  That 
evidence  consists  mainly  of  two  importations  into 
ports  in  this  country  merely  for  the  purpose  of  tran- 
shipment to  the  Havannah,  and  on  the  evidence  it 
would  seem  there  were  two  cases,  with  a  mark  pos- 
sibly of  the  key  outside,  in  the  ship's  hold,  and  that 
there  was  only  a  nominal  transhipment — i.e.^  there 
was  no  distinct  evidence  of  any  kind  to  show  that  the 
goods  were  taken  out  of  the  ship,  but  it  is  quite  open 
on  the  evidence  to  conclude  that  the  ship  was  touch- 
ing only  at  the  ports  named,  and  that  the  goods, 
without  the  cases  being  seen,  were  passed  on  in  the 
same  ship  to  the  Havannah.  But  it  is  not  necessary 
to  consider  this  user,  which,  at  the  utmost,  is  user  of 
ii  iJttTt  of  the  mark  only,  because  the  question  I  have 
to  consider  is  the  user  of  the  mark  as  a  whole.  If 
and  80  far  as  it  should  be  necessary  to  consider  the  evi- 
<lenoe  of  partial  user  in  detail,  I  state  my  opinion 
tbat  the  result  of  it  is  adverse  to  the  applicants. 

Of  the  many  authorities  cited  at  the  bar  I  need  only 
mention  two.  The  first  is  In  re  Pcdmer'a  Trade- 
Marky  which  has  been  followed  in  many  subsequent 


cases.  There  Palmer  proposed  for  registration  three 
words,  **  Braided  Fixed  Stars,'*  and  the  Court  of 
Appeal  having  found,  as  a  fact,  that  thete  words  had 
not  been  used  separately  as  a  trade-mark  before  the 
13th  of  August,  1876,  held  that  Palmer  could  not 
register  that  part  of  the  entire  mark  which  he  had,  in 
fact,  used  before  the  statutory  date.  That  case, 
therefore,  decided  that  where  the  mark  proposed  to 
be  registered  was  less  than  the  whole  mark  used 
before  the  date  in  question,  registration  could  not  be 
permitted,-  and  it  seems  to  follow  that  the  applicant 
who  comes  forward  and  alleges  that  the  mark  which 
he  proposes  for  registration  has  been  used  before  the 
statutory  date  has  to  show  that  it  has  been  used  just 
as  he  proposes  it  should  be  registered — t.e.,  the  whole 
combination,  except  immatenal  differences.  In  the 
case  before  me  the  words  **  Gteneya  Key  Brand  "  form 
a  very  important  and  material  part  of  tiie  trade-mark. 
The  other  authority  is  one  that  was  cited  by  the 
applicant's  counsel  with  the  view  of  inducing  the 
court  to  give  a  direction  to  the  comptroller  to  pro- 
ceed, not  with  this  application,  but  with  some  other 
application — viz.,  an  application  to  register  the  key, 
with  the  ears  of  com — and  reliance  was  placed  upon 
the  order  of  the  House  of  Lords,  in  which  a  direction 
was  given  to  the  registrar  to  proceed  with  Orr- 
Ewing's  application  to  register  as  trade-marks  the 
distinctive  devices  of  animals  on  the  labels  with  the 
name  and  address  of  Orr-Ewing's  firm.  The  labels 
contained  something  more  than  the  devices  of 
animals,  but  it  is  important  to  see  how  that  case 
came  before  the  House  of  Lords.  As  is  well  known, 
the  business  of  forming  the  first  Begister  of  Trade- 
Marks  was  found  to  1^  so  serious  and  so  large,  as 
regards  textile  goods,  that  a  committee  of  experts 
was  appointed  in  regard  to  ^oods  of  this  class  for 
the  purpose  of  sifting  the  various  trade-marks  used 
in  that  trade.  The  committee  were  appointed  under 
general  orders  which  had  a  statutory  effect,  and  it 
was  their  duty  to  divide  the  marks  that  were  brought 
before  them  into  two  classes,  one  class,  the  first  class, 
being  those  which  they  considered  fit  and  proper  to 
be  registered,  and  the  other,  the  second  class,  oeing 
those  that  they  thought  were  not  proper  to  be 
registered,  and  it  was  Jart  of  the  orders,  which  had, 
as  I  say,  a  statutory  effect,  that  it  should  not  be  law- 
ful for  the  registrar — that  was  then  the  title  of  the 
officer  who  nad  the  control  of  the  register— to 
register  any  person  as  proprietor  of  any  cotton  mark 
in  the  second  class  of  the  list  except  in  pursuance  of 
an  order  of  court.  An  application  for  such  an  order 
was  made  to  Hall,  Y.C,  and  he  directed  the  registrar 
to  proceed,  but  the  Court  of  Appeal  were  of  a  different 
opinion,  and  held  that  a  comnuttee  of  experts  was  a 
tribunal  in  the  nature  of  a  tribimal  of  commerce,  and 
that  in  dealing  with  their  decision  the  court  oufht 
not  to  interfere  unless  satisfied  they  had  proceeded 
upon  some  wrong  principle  or  in  some  improper 
manner.  The  House  of  Lords,  however,  overruled 
that  decision,  and  looked  into  the  marks  of  Orr- 
Ewinff  themselves,  and,  after  examining  them, 
thought  that  they  had  shown  a  prtmd  facte  case  for 
being  allowed  to  proceed  with  an  application  for 
registration  of  the  distinctive  devices  that  I  have 
already  referred  to. 

The  result,  therefore,  of  that  decision  was  simply 
to  remove  what  was  a  statutory  impediment,  or  quasi- 
statutory  impediment,  or  bar,  that  had  been  placed 
against  the  registrar  even  entertaining  the  question  of 
the  application.  The  House  of  Lords  did  not  decide 
that  Messrs.  Orr-Ewin^  were  entitled  to  register  the 
device,  as  is  explained  m  the  speeches  of  Lord  Cairns 
and  others  of  uie  noble  lords  ;  they  left  the  question 
entirely  open,  so  that  they  merely  removed  that 
initial  dimculty  whidi  stood   in  Otr-Ewings'    way 
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by  reason  of  the  decision  which  the  committee  of 
experts  had  come  to.  Mr.  Orr-Ewing,  after  he  had 
obtained  the  order  of  the  House  of  Lords,  had  to 
start  before  the  registrar,  and  his  marks  had  to  be 
advertised,  and  any  opposition  that  persons  interested 
thought  fit  to  make  could  have  been  brought  forward. 
That  case,  therefore,  is  no  authority  for  the  proposi- 
tion on  which  the  applicants'  counsel  rely.  It  is  diffi- 
cult exactly  to  ascertain  the  nature  of  the  proposition 
that  they  put  forward,  but  it  seems  as  if  they  were 
asking  me  now  judicially  to  amend  the  .application 
that  has  been  made  before  the  comptroller,  and  which 
application  stands  for  my  decision  at  present.  Obvi- 
ously the  decision  of  the  House  of  Jjords  does  not 
affirm  that  proposition.  Here,  as  I  have  said,  I  have 
to  determine  in  my  judgment,  aye  or  no,  whether  the 
comptroller  is  to  proceed  with  this  application. 

Then  an  ingenious  suggestion  was  made,  I  rather 
think  by  Mr.  Chadwyok  Healey,  for  the  first  time, 
in  his  reply,  as  to  disclaimer,  and  the  sugges- 
tion appeared  to  be  in  some  way  or  other  that 
Louis  Meeus  was  entitled,  here  in  court,  to  dis- 
claim some  part  of  the  trade-mark  proposed  for 
registration.  After  some  little  disoussion,  as  I  under- 
stood the  proposition,  the  proposal  was  now  to 
disclaim  the  whole  of  the  traae-mark  that  has  been 
brought  in  for  registration  except  the  key  and  the 

Xture.     Now  on    this    suggestion    or  argument 
ince  was  made  to  the  74m  section  of  the  Act  of 
1883,  which  is  to  the  effect  that  nothing  in  the  Act  is 
to  be  construed  to  prevent  the  comptroller  entering 
on  the  register,  as  an  addition  to  any  trade-mark  in 
the  case  of  a  mark  in  force  before  the  13th  of  August, 
1875,  ''any  distinctive  device,  mark,  brand,  heading, 
label,  ticket,  letter,  word,  or  figure,  or  combination  of 
letters,  words,  or  figures,  though  the  same  is  common 
to  the  trade  in  the  goods  with  respect  to  which  the 
application  is  made.*'     And  by  the  2nd  sub-section  of 
that    section     '*  the     applicant    for    entry   of    any 
such  common  particular  or  particulars  must  disclaim 
in  his  application  any  right  to  the  exclusive  use  of  the 
same,  and  a  copy  of  the  disclaimer  is  to  be  entered  on 
the  register.  *'  In  passing,  again,  I  merely  mention  that 
that  sub-section  has  been  repealed  by  the  Act  of  1888, 
and  other  provisions  have  been  substituted  for  it.     The 
disclaimer,  therefore,  according  to  the  section,  must 
be    in    the    application.      The    words    are  express. 
Nothing  is  said  about  the  disclaimer  at  the  bar  m  the 
course  of  the  determination  of  the  matters  which  I 
have  to  determine  imder  the    69th    section.     And, 
further,  the  disclaimer  that  is  required  here  is  a  dis- 
claimer of  any  such  common  particular  or  particulars. 
Such  common  particular  or  particulars,  means  words 
and  so^lorth  which  are  common  to  the  trade.     There 
is  no  pretence  for  saying  that  the  important  words 
*' Geneva  Key  Brana"   are   common    to  the  trade. 
That  is  not  the  case  for  the  applicant  that  is  presented 
to  the  court.     There  are  but  two  traders  in    this 
country  who  are  entitled  to  use  that  term — that  is,  the 
applicants  and  the  respondents.     The  evidence  which 
I  have  briefly  referred  to  at  the  commencement  of 
this  judgment  shows  that  **G^eva  Key  Brand'*  or 
*  *  Key  Brand  Geneva"  is  a  term  which  for  twenty  years 
and  upwards  has  been  the  designation  in  the  market 
by  which  the  respondents'  goods  have  been  known. 
The  result  is  that  there  is  no  room  for  the  sugses- 
tion  that  the  disclaimer  could  be   made  in  such  a 
case  as  this,  because  it  is  hardly  necessary  for  me  to 
point  out  again  that  I  am  dealing  with  these  special 
statutory  enactments,  and  there  is  no  room,  there- 
fore, for  any  disclaimer  at  the  bar.     The  disclaimer 
is  too  late,  and  the  proposed  disclaimer  is  not  with- 
in   the    enactment.      There  is  another   point  upon 
which  the  respondents  have  relied— viz.,  that  to  allow 
this  mark  to  go  on  the  register  would  be  to  place  on 


the  register,  or  to  allow  that  there  should  he  placed 
on  the  register,  a  mark  calculated  to  deoeive  tiie 
public.  It  is  not  necessary  for  me  to  determine  fhst 
question,  because  what  I  have  already  stated  is  suffici- 
ent, in  my  judnnent,  to  dispose  of  the  applicatioiL, 
but  it  must  not  be  for  a  moment  assumed  uiat  I  We 
arrived  at  any  conclusion  adverse  to  the  respondents 
on  that  eround.  As  the  case  stands,  though  1  am 
not  cidled  upon  to  decide  it  judicially,  my  Strang 
impression  is  that  it  would  be  calculated  to  deoeiTe, 
and,  as  the  respondents  have  alleged,  to  injure  tiiem 
in  the  trade  which  thev  have  established  for  yeusin 
tl^  country.  The  result  is  that  I  think  Louis  Meeoi's 
application  fails,  and  I  must  dismisw  it  with  costs. 

Summons  dismissed. 

Solicitors  for  the  applicants,  ffollums,  Sons,  Coward, 
&  HawksUy. 

Solicitor  for  the  respondents,  Frank  A,  Rehder, 


In  re  Agbicultural  Hotel  Co.  (Limitkd).  (a.) 

Cam^ny  —  Capital  —  Seduction  —  Preference  asd 
ordinary  shares — Resolution  for  reduction  ofordiMrif 
shares  only — Confirmation  by  court — CompamtsAd, 
1867  (30  <fe  31  Vid,  c.  131),  m.  9,  ll—ComfOfm 
Act,  1877  (40  <fc  41  Vict.  c.  26),  s,  3. 

Under  the  Companies  Acts,  1867  and  1877,  theecmi 
Jias  power  to  sanction  a  spedcU  resolution  for  the  rtdst- 
tion  of  the  ordinary  capital  only  of  a  company,  Hi 
preference  capital  remaining  unreduced. 

In  re  Union  Plate  Glass  Co.,  37  W.  R.  792,  42 
Ch.  D!  513,  not  followed. 

In  re  Gatling  Gun  Co.,  38  W.  R.  317,  43  a  d. 
628,  and  In  re  Barrow  HsBmatite  Steel  Co.,  37  W.  B. 
249,  39  Ch.  D.  b%%  followed. 

Petition. 

The  Agricultural  Hotel  Co.  was  incoiporated  in 
June,  1863,  with  a  capital  of  £100,000  divided  into 
10,000  shares  of  £10  each.  Only  4,326  shareawere 
issued ;  all  these  shares  were  fully  paid  up. 

In  Apnl,  1867,  a  special  resolution  was  puaed. 
under  a  power  contained  in  the  artiGles  of  assooation 
of  the  company,  for  the  increase  of  capital  by  the  iasoe 
of  500  preference  shares  of  £10  each,  bearing  interest 
at  the  rate  of  10  per  cent,  (afterwards  reduced  to  6  per 
cent.);  andin  Jmy,  1872,  another  special  resolaiioD 
was  passed  for  the  further  increase  of  capital  by  the 
issue  of  500  preference  shares,  called  B.  pretence 
shares,  of  the  same  value  and  bearing  the  same  nte 
of  interest.  The  latter  resolution  provided  tlist  the 
interest  on  the  B.  preference  shares  should  be  voA- 
poned  to  the  interest  on  the  former  preference  shaw 
(therein  called  A.  preference  shares),  but  shonld  hi^ 
priority  to  any  dividend  on  the  ordinary  shares,  «« 
also  provided  for  a  preference  in  respect  of  o^"* 
over  the  ordinary  shares  in  the  event  of  a  dissdlntioB 
of  the  company,  but  subject  to  a  similar  prefereooBifl 
respect  of  capital  in  favour  of  the  A.  preferepoe  shar* 
Of  tiie  A.  preference  shares  415  only  were  issued,  hat 
all  the  B.  preference  shares  were  issued;  all  theif 
shares  were  ruUy  paid  up. 

The  company  was  mdebted  to  the  amount  w 
£27, 100,  which  was  secured  partly  by  mortgages  ptftij 
by  debentures.  The  articles  of  association,  as  m 
varied  by  resolution,  authoriised  a  redaction  of  espv* 

[ii.)  Reported  by  Jambs  H.  Bakbwbll,  Esq.,  Ba^ 
riflter-at-Law. 
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In  July,  1890,  resolutioiis  were  duly  passed  and  con- 
firmed that  the  ordinary  share  capital  of  the  coxnpany 
should  be  reduced  from  £100,000  to  £50,000,  and  that 
such  reduction  should  take  effect  by  cancelling  paid- 
up  capital  unrepresented  by  available  assets  to  the 
extent  of  £21,630,  being  £5  per  share  in  respect  of  the 
4,326  ordinary  £10  shares  wnich  had  been  issued  and 
were  fully  paid  up,  and  by  reducing  the  nominal 
amount  of  me  remaining  5,674  ordinary  shares  from 
£10  to  £5  each,  being  a  reduction  in  the  unissued 
ordinary  share  capital  of  £28,370.  A  petition  was 
presented  by  the  company  for  the  confirmation  of 
these  resolutions. 

Warminfftan,  Q,C,,  and  Eve,  for  the  company. — It 
is  proposed  to  reduce  the  ordinary  but  not  the  prefer- 
ence capital.  The  decisions  of  the  judges  of  this 
division  as  to  such  a  reduction  are  coimictmg. 

They  referred  to  In  re  Union  Plate  Glass  Co.y  37 
W.  R.  792,  42  Ch.  D.  513 ;  In  re  Barrow  Hcematite 
Steel  Co.,  37  W.  R.  249,  39 Ch.  D.  582  ;  In  re  Quebrada 
Raihcay^  Land,  and  Copper  Co.,  40  Ch.  D.  363,  37 
W.  R.  Dig.  34 ;  In  re  Qatling  Oun  Co.,  38  W.  R.  317, 
43  Ch.  D.  628 ;  In  re  American  Pastoral  Co.,  62  L.  T. 
N.  8.  625,  38  W.  R.  Dig.  32. 

Kekswich,  J. — If  the  opinion  of  Kay,  J.,  stood 
alone  it  would  have  been  my  duty  at  once  to  follow 
it  and  to  say,  as  he  said,  that  the  question  must  be 
decided  by  the  Court  of  Appeal.  But  a  decision  of 
North,  J.,  has  been  cited  to  me,  not  only  expressly 
differing  from  the  opinion  of  Kay,  J.,  but  so  differing 
with  reference  to  former  decisions  of  the  same  judge, 
and  after  he  had  considered  the  case  of  In  re  Unioti 
Plate  Glass  Co,  Then  there  is  the  later  case,  before 
North,  J.,  of  In  re  American  Pastoral  Co.  I  think 
that,  under  the  circumstances,  I  am  bound  to  exercise 
my  own  judgment  in  the  matter,  and  my  opinion  is 
in  favour  of  the  view  taken  by  North,  J.,  and  not  of 
that  taken  by  Kay,  J. 

I  do  not  express  any  opinion  whether  the  com- 
pany can  reduce  any  part  of  one  class  of  capital. 
Here  the  application  is  to  reduce  the  whole  of 
the  ordinary  capital,  leaving  intact  the  preference 
capital,  and  the  preference  capital  and  the  ordinary 
capital  seem  to  stand  in  different  classes,  quite  apart 
from  the  distinction  to  which  Mr.  Wamungton  has 
called  my  attention  between  the  preference  capital  in 
this  case  and  the  preference  capital  in  the  case  of  In 
re  Union  Plate  Glass  Co.  All  I  say  is  that  if  the  com- 
pany dccdres  to  reduce,  and  has  by  proper  resolution 
purported  to  reduce,  the  whole  of  its  ordinary  capital, 
that  may  be  done  and  may  be  sanctioned  by  the  court, 
notwithstanding  that  there  is,  outside  and  above 
that,  preference  capital.  I  think  it  better  to  say  so 
in  plain  terms  rather  than  to  endeavour  to  find  dis- 
tinctions, which  may  or  mav  not  be  tenable,  between 
the  case  before  Kay,  J.,  ana  the  cases  before  Nortii,  J. 

fhder  as  prayed. 

Solicitors,  Kingsford,  Dorman,  &  Co. 


Chan.  Div.  ' 
Pry,  L.J.  J 


Aug.  7,  8,  1890. 


In  re  BOWDEN. 
A^'DREW  T.  Cooper,  (a.) 

'ir.titu — Breaih  of  trust — Folhivvig  assets — Statute  of 
Umilations—Trnsiee  Act,  1888  (51  <&  52  Vict.  c.  59), 
s.  8  (1)  a,  b,  {'6)— Parties— R.  S.  C,  1883,  ord.  16, 
r.4. 

An  adion/or  breach  of  trust  was  brought  by  a  newly- 
fa.)  Reported  by  R.  H.  Dkanb,  Esq...  P^Tister-at- 


appointed  trustee  against  the  survivor  of  the  former 
trustees  and  the  representatives  of  two  deceased  former 
trustees,  to  make  them  replace  trust  money,  lost  through 
investments  made  {more  than  six  years  before  the  action) 
unthout  proper  valuations  and  on  insufficient  securities. 
The  executor  of  G.,  one  of  the  deceased  trustees,  had,  after 
duly  issuing  the  statutory  advertisements,  administered 
his  testator*s  estate,  and  then  retained  the  balance  as 
trustee  of  certain  trust  lega>cies,  which  it  vxis  insufficient 
to  2^y  in  full.  The  court  gave  leave  at  the  trial  to  amend 
the  statement  of  claim  so  as  to  make  the  ojction  one  against 
G.*s  executor  as  a  trustee,  and  not  merely  as  an  executor, 
and  so  that  the  ammint  retained  for  the  lega/^ies  might  be 
followed  in  his  hands ;  but  such  amendment  was  allowed 
only  upon  the  terms  that  the  action  vms  to  be  treated  as 
commenced  on  the  day  of  the  trial,  and  that  the  defence 
was  to  be  treated  as  amended  so  as  to  allow  G.^s  executor 
to  claim  the  benefit  of  any  statutes  of  limitation. 

Held,  that  the  Trustee  Act,  1888,  s.  8,  subsection  (I) 
(b),  did  apply  to  the  case,  though  sub-section  (1)  (a) 
did  not. 

Held,  also,  that,  in  view  of  R.  S.  C,  1883,  ord.  16, 
r.  8,  the  beneficiaries  entitled  to  the  legacies  were  not 
necessary  parties  to  a/n  action  to  follow  the  legacies  in  the 
hands  if  a  trustee. 

Trial  of  action. 

William  Bowden  by  his  wiU  devised  and  bequeathed 
his  real  and  personal  estate  to  trustees  upon  trust  to 
convert  the  same,  and  to  hold  the  proceeds  in  trust 
for  such  of  his  eight  children  in  his  said  will  named 
as  should  survive  nim  and  attain  twenty-one  in  equal 
shares,  the  shares  of  daughters  (of  whom  there  were 
six)  being  settled. 

The  testator  died  in  1864,  leaving  all  the  eight 
children  surviving  him,  and  they  aU  attained  twenty- 
one.  In  1869  three  new  trustees  of  the  will  were 
appointed  by  the  court.  They  were  Baxter,  Daniel 
(^featorex,  and  the  defendant  Cooper ;  and  in  the 
year  1874  they  advanced  a  sum  of  £4,000,  part  Of  the 
trust  estate,  upon  a  mortgage  of  real  estate  (land  and 
buildings)  situate  at  Birkenhead,  and  in  the  same  year 
they  advanced  another  stun  belonging  to  the  trust 
estate  to  another  person  upon  the  security  of  another 
mortgage.  Part  of  the  latter  sum  had  been  paid  off, 
but  at  uie  time  of  the  action  £2,600  still  remained 
due  on  this  security. 

About  the  end  of  1878  the  two  surviving  trustees 
(Baxter  having  died  in  1876)  made  a  further  advance 
on  the  first-mentioned  security,  additional  buildings 
having  been  erected.  In  1882  Andrew  (the  plaintiff) 
was  appointed  trustee  in  Baxter's  place. 

At  the  commencement  of  the  following  year  D. 
Qreatorex  died,  having  by  his  will  left  his  real  and 
residuary  personal  estate  to  Richard  Ghreatorex  and 
Worthington  (the  latter  of  whom  disclaimed)  upon 
trust  to  appropriate  two  legacies  of  £6,000  and 
£5,000,  and  to  hold  the  same  upon  trusts  mentioned 
in  the  will.  The  testator  also  named  four  execu- 
tors, of  whom  only  the  defendant,  R.  Ghreatorex, 
proved  and  acted.  After  administering  the  estate, 
there  remained  to  meet  the  two  legacies  a  sum  of 
£8,000  only,  which  he  invested  upon  mortgage  in  his 
own  name. 

The  securities  upon  which  part  of  Bowden's  estate 
had  been  invested  having  proved  iiisuifident,  this 
action  was  commenced  m  1889  against  Cooper, 
Baxter's  executors,  and  R.  Greatorex  as  executor  of 
D.  Greatorex.  The  plaintiff  alleged  that  the  ad- 
vances on  mortgage  had  been  made  on  insufficient 
securi^  and  with  no  proper  valuation,  and  he  claimed 
that  Cooper  was  personally  liable,  that  Baxter's 
executors  were  liable  to  the  extent  of  their  testator's 
assets,  and  that  R.  Ghreatorex  was  liable  as  executor 
of  D.  Ghreato^T  ^o  make  good  out  of  his  testator's 
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estate  the  sums  of  £4,000  and  £2,600,  with  interest, 
and  that  the  defendants  generally  might  be  ordered 
to  replace  those  sums.  He  further  claimed  that 
Cooper  was  liable  personally,  and  R.  Ghreatorex  out  of 
his  testator's  estate,  to  make  good  the  further  ad- 
vance, with  interest,  and  that,  if  necessary,  the 
estates  of  Baxter  and  D.  Qreatorex  might  be  ad 
ministered  by  the  court. 

R.  Gh-eatorex's  defence  was  to  the  effect  that  he  had 
duly  advertised  for  creditors  of  his  testator's  estate, 
and  had  not  administered  the  estate  till  the  time  for 
creditors  to  come  in  had  expired,  and  that  the  £8,000 
was,  therefore,  not  in  his  hands  as  executor. 

The  action  was  tried  before  Fry,  L.J.,  sitting  as  an 
additional  judge  of  the  Chancery  Division.  It  was 
clear  upon  the  evidence  that  no  proper  valuations  had 
been  made,  and  it  followed  {me  seciuities  having 
proved  insuf&cient)  that  the  trustees  who  advanced 
the  money  were  liable  to  make  good  the  losses  sus- 
tained in  conseQuence. 

Section  8,  sub-section  f3),  of  the  Trustee  Act,  1888, 
provides  that  section  8  snail  apply  only  to  actions  or 
other  proceedings  commenced  after  the  1st  of  January, 
1890. 

WarminytoTif  Q.C.y  asid  Methold^  for  the  plaintiff. — 
We  are  entitied  to  judgment  in  the  terms  of  the  claim. 

Neville,  Q.C,  and  T,  L,  Higgins,  for  Baxter's 
executors. — ^The  court  will  not  imder  the  circum- 
stances make  an  immediate  order  to  replace  the  whole 
amounts,  but  will  order  the  securities  to  be  realized, 
and  the  deficiencies,  then  ascertained,  to  be  replaced. 

Clare y  for  the  executors  of  Cooper  (who  had  died 
since  the  action  was  conmienced). 

S.  Holly  Q.C,  and  E.  S.  Ford,  for  R.  Greatorex.— 
As  the  action  is  constituted,  the  assets  cannot  be 
followed  in  the  hands  of  R.  Greatorex,  who  is  sued 
as  executor  only,  and  not  as  trustee;  for  his  lia- 
bility in  the  capacity  of  executor  was  at  an  end  after 
the  issue  of  the  statutory  advertisements  and  the 
expiration  of  the  time  for  creditors  to  come  in: 
Clegg  v.  Rowland y  15  W.  R.  2ol,  L.  R.  3  Eq. 
368.  But  if  the  action,  as  constituted,  can  be  treated 
as  an  action  to  follow  the  assets,  the  cestuis  que 
trust  ought  to  have  been  made  parties :  Clegg  v.  Bow- 
land,  [Fby,  L.J.,  held  that  if  on  the  pleadings  R. 
Greatorex  was  sued  as  trustee,  on  the  principle  of 
following  the  assets,  then  by  R.  S.  C,  1883,  ord.  16,  r. 
8,  cestuis  que  trust  were  not  necessary  parties,  and  he 
accordingly  dissented  from  the  dicta  of  Malis,  V.C, 
in  Clegg  v.  Rowland,  but  he  thought  it  not  clear  that 
the  statement  of  claim  did  ask  such  relief  against  R. 
Greatorex  as  trustee,  and  therefore  held  that  the 
plaintiff  should  be  put  to  his  election  whether  he 
would  proceed  on  the  present  pleadings,  or  amend  his 
claim  on  the  terms  that  the  action  shoiild  be  treated 
as  commenced  on  that  day,  and  that  the  defence  of 
R.  Greatorex  should  be  taken  as  amended  in  such  a 
wfiy  as  to  enable  him  to  claim  the  benefit  of  every 
atjttute  of  limitations  on  which  he  could  rely.  The 
plaintiff  elected  to  amend  on  those  terms,  and  the 
case  accordingly  proceeded  on  that  footing.]  As  this 
tiction  is  now  to  be  treated  as  commenced  to-day,  sec- 
tion 8  of  the  Trustee  Act,  1888,  applies  :  see  sub-sec- 
tion r3)  of  that  section.  The  action  is  therefore 
barred  by  the  Statute  of  Limitations,  because  by 
Bt'ction  8  (1)  (a)  of  the  Trustee  Act,  1888,  trustees 
arc  no  longer  excluded  from  the  benefit  of  the  former 
statute  except  in  cases  of  fraud. 

MdhMy  in  reply. — ^The  section  referred  to  of  the 
Tinistee  Act,  1888,  cannot  apply,  because  an  action  like 
the  present,  for  breach  of  trust,  could  not  be  brought 
against  anyone  who  was  not  a  trustee. 


Fby,  L.J. — ^It  is  not  seriously  contended  in  tUa 
c€ise  that  these  investments  were  not  breaches  of  trait, 
it  being  clear  on  the  evidence  that  the  secuiities  were 
insufficient,  and  that  no  proper  valuations  were  made. 
What  I  propose  to  do  is  to  order  the  securities  to  be 
realized  and  the  deficiency  ascertained,  and  to  direct 
an  inquiry  how  sudi  deficiency  is  to  be  made  up  out 
of  the  different  estates  liable.  I  will  take  time  to 
consider  the  point  as  to  the  liability  of  R.  Greatorex. 

Cur.  adv.  vuiU 

Aug.  8. — Fby,  L.J. — ^This  action  for  breach  of  inut 
has  been  brought  by  a  newly  appointed  trustee  against 
an  old  trustee,  and  the  representatives  of  two 
deceased  trustees.  The  estate  of  Daniel  Greatorex, 
one  of  those  dec^ued  trustees,  was  administered  some 
years  ago,  after  the  usual  statutory  advertisements 
had  been  issued.  His  executor  accordingly  raised  the 
objection  tiiat  if  the  plaintiff  sought  to  follow  the 
funds,  which  remained  in  his  hands,  not  as  executor, 
but  as  a  trustee  of  trust  legacies,  the  persons  bene- 
ficially interested  in  those  legacies  were  neoessaiy 
parties  to  the  action.  I  decided  adversely  to  that  oon- 
tention,  but  the  further  question  arose  whether  upon 
the  pleadings  this  could  be  treated  as  an  action  to 
follow  assets,  or  was  merely  an  action  againat 
Ghreatorex's  executor  in  his  character  as  such.  There 
was  a  difficulty  on  the  pleadings  as  they  stood,  be- 
cause, according  to  the  statement  of  daim,  the  sum  of 
£8,000,  which  was  all  that  was  available  to  pay  the 
legacies,  had  be^i  appropriated  to  them,  and  had 
been  invested  on  a  mortgage  in  the  name  of  Bichaid 
Greatorex,  the  executor,  and  was  **  now  held  by  him 
as  executor  and  trustee  of  the  will  of  I)aiiiel 
Greatorex,"  and  was  '*  applicable  to  answer  the  daim 
raised  in  this  action. ' *  Some  embarrassment  obviously 
arises  from  the  statement  that  the  money  is  held  hjf 
h\m  in  those  two  characters.  The  claim  then  proceeds 
to  ask  for  a  dedaration  that  Kichard  Ghneatorex  is 
liable  as  executor  of  D.  Greatorex,  out  of  his  estate, 
to  make  good  the  breaches  of  trust,  and  (oonse- 
quentiaJly)  that  so  far  as  necessary  the  real  and 
personal  estate  of  D.  Greatorex  may  be  administered 
under  the  direction  of  the  court.  Moreover,  the  writ, 
which  has  never  been  amended,  claimed  against  R. 
Greatorex  as  executor.  The  plaintiff,  however,  hamg 
elected  to  amend  his  statement  of  daim  so  as  to  mske 
this  an  action  for  following  assets,  upon  the  tenns 
which  I  consider  fair,  the  question  arose  whether 
under  the  circumstances,  the  Trustee  Act  of  1888 
afforded  R.  Greatorex  a  good  defence  to  the  action. 
The  last  of  the  breaches  of  trust  took  place  more  thaa 
six  years  before  the  commencement  of  the  action. 

Section  8  provides  that  **in  any  action  or  other 
proceeding  against  a  trustee  or  any  person  daiming 
through  him,  except  where  the  daim  is  founded  upon 
any  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy,  or  is  to  recover  ti^ 
property,  or  the  proceeds  thereof  still  retained  by  the 
trustee,  or  previously  received  by  the  trustee  said 
converted  to  his  use,  the  following  provisions  shftU 
apply."  It  is  plain  to  my  mind  that  none  of  those 
exceptions  apply  to  the  present  case,  so  as  to  take  it 
out  of  the  section.  Then  sub-section  (1)  (a),  yhid; 
contains  the  first  of  the  "  following  proviaons 
referred  to  in  the  paragraph  I  have  read,  is  w 
follows  :  **  All  rights  and  privileges  conferred  by  «^ 
statute  of  limitations  shall  be  enjoyed  in  the  like 
manner  and  to  the  like  extent  as  they  would  haw 
been  enjoyed  in  such  action  or  other  prooeednigw 
the  trustee  or  person  daiming  through  nim  had  no* 
been  a  trustee  or  person  claiming  through  him." 

The  defendant,  R.  Greatorex,  relietl  on  that  p»- 
vision,  but  I  dp  not  think  it  can  apply  to  the  case, 
because  it  is  obvious  in  the  first  placie  that  a  penon 
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oonld  not  be  sued  for  breach  of  trust  if  he  had  not 
been  a  trustee;  and,  secondly,  so  far  as  I  am  aware, 
no  statute  of  limitations  confers  any  right  or  privilege 
in  respect  of  a  breach  of  trust.  But  it  appears  to  me 
-  that  me  next  following  provision,  contained  in  sub- 
section (1)  (6),  to  which  my  attention  was  not  called, 
does  apply  to  the  case.  It  is  this :  *'  If  the  action  or 
other  proceeding  is  brought  to  recover  money  or 
other  property,  and  is  one  to  which  no  existing 
statute  of  limitations  appUes  "  (both  those  conditions 
are  fulfilled  by  the  present  action),  **  the  trustee  or 
person  claiming  through  him  shall  be  entitled  to  the 
benefit  of  and  be  at  Hberty  to  plead  the  lapse  of  time 
as  a  bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  daun  had  been 
against  him  in  an  action  of  debt  for  money  had  and 
received." 

That  appears  to  me  to  afford  this  defendant  a  good 
defence.  For,  if  this  had  been  an  action  for  debt  for 
money  had  and  received,  and  such  debt  had  arisen 
more  than  six  years  ago,  and  there  had  been  no 
acknowledgment  of  it  in  the  meantime,  the  lapse  of 
time  would  have  afforded  a  good  defence.  The  clause 
goes  on  (omitting  a  part  that  is  immaterial  here)  *  *  but 
80,  nevertheless,  that  Uie  statute  .  .  .  shall  not 
bqgin  to  run  against  any  beneficiary,  unless  and 
ontQ  the  interest  of  such  beneficiary  shall  be  an 
interest  in  possession.'*  That  restriction  does  not 
apply  to  tbe  present  case,  because  this  action  is 
brought,  not  by  a  beneficiary,  but  by  one  trustoo 
against  another.  It  appears  to  mo,  therefore,  that  a 
good  defenoo  is  afforded  by  the  section,  and  it  foUows 
that  the  action,  as  against  Richard  Greatorex,  must 
\»  dismissed  with  costs. 

Upon  consideration,  it  seems  to  me  that  the  inquiry 
I  proposed  yesterdav  might  raise  troublesome  ques- 
tunis  of  law,  and  that  l£e  better  course  will  be  to 
order  a  sale,  and  direct  the  chief  derk  to  certify  the 
amount  remaining  due  in  respect  of  the  breaches  of 
trust,  and  to  reserve  further  consideration. 

Action  dismissed  M  against  the  defendant  B,  Greaiorex, 
Jtidynht7it  for  plaintiff  as  against  the  other  defendants. 

Solicitors,  BawcliffeSy  Rawley  &  Co,,  for  Claye  &  Son^ 
Manchester ;  Wynne,  Holme,  <fc  Wynne,  for  Cooper  & 
Sons,  M^ehester;  Becher,  for  Hedgcock  &  Ducker, 
Manchester;  Chester  iSt  Co,,  for  Bullock  d;  Worthhigton, 
Manchester. 


"aS^hK^rl  Oct.  29;  Nov.  12. 

QUABDIANS'  OF  TIIE  POOR  OF  THE  IPSWICH  UnION 
[AffpeUants)    v,    GUAUDLANS  OF  THE  PoOR  OF  THE 

Macclesfield  Union  {Bespondents),  (a.) 

Poor  law — Lunatic — County  asylum — Private  patient 
hecomifig  pauper  —  Chargeahility — Lunatic  Asylums 
Ad,  1833  (16  &  17  Vict,  c.  97),  m.  95,  96. 

A  lunatic  loas  sent  by  her  relations  from  a  parish  in 
the  Ipswich  Union  to  the  asylum  at  Ma>cclesjield  as  a 
privoU  patient.  Subsequently  they  gave  notice  to  the 
(uylum  that  they  toould  cease  paying  for  her  maintenance 
<u  a  private  patient.  The  clerk  to  the  asylum  thereupon 
fxot  notice  to  the  guardians  of  the  Ma^cclesfield  Union 
that  the  lunatic  had  been  transferred  to  the  list  of  pauper 
^itids  chargeable  to  their  union.  The  guardians  a^-- 
fofdingly  paid  a  sum  for  her  maintenance., 

EM,  that  none  of  the  provisions  of  the  Lunatic 
Aa^lvms  Act,  1853,  applied  to  the  circumstances  of  the 

(o.)  Reported  by  T.  E.  Colquhoun  Dill,  Bsq.,  Bar- 
nster-itt-I^aw, 


case  ;  that  the  lunatic  was  not  chargeable  to  tlie  Maccles- 
field Union ;  that  the  payment  by  thai  union  was  mwlt 
under  a  mistake ;  and  consequently  that  an  order  upon 
the  Ipswich  Union  to  repay  the  sum  loas  bad.* 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Chester  upon  an  appeal  against  an 
order  of  justices  directing  the  Ipswicn  Union  to  pay 
to  the  Macclesfield  Union  a  sum  of  £21  7s.  paid  by 
the  latter  union  to  the  treasurer  of  the  coimty  lunatic 
asylum  at  Macclesfield  for  the  maintenance  and  care 
of  Margaret  Jane  Robinson,  a  lunatic,  and  also  to 
pay  to  the  said  treasurer  the  reasonable  charge  of 
the  future  maintenance  and  care  of  the  said  lunatic 
as  long  as  she  should  remain  in  the  said  asylum. 

The  court  of  quarter  sessions  afiirmed  the  oi'der 
subject  to  the  following  case  : — 

1.  Margaret  Jane  Robinson,  the  pauper,  is  the 
daughter  of  Henry  Robinson,  now  residing  at  Shrews- 
bury. 

2.  The  said  Margaret  Jane  Robinson  was  bom  at 
Ipswich  on  the  4th  day  of  June,  1854.  Her  father 
subsequently  took  a  house  in  the  parish  of  Stratford, 
in  the  West  Ham  Union,  in  the  county  of  Essex,  and 
resided  there  for  some  years. 

3.  The  said  Henry  Robinson,  in  or  about  1874, 
went  to  reside  at  Hadley,  in  the  Cosford  Union,  in 
the  county  of  Suffolk,  and  continued  to  Uve  there  up 
to  January,  1885.  In  1884  the  pauper,  who  had  been 
away  from  homo  in  different  situations,  returned  to  her 
father's  house,  and  remained  there  until  she  went  to 
Il>swich,  as  hereinafter  stated.  She  was  described  as 
** rather  affected  in  the  head"  during  the  time  she 
was  at  Hadley,  and  unable  to  do  any  work  beyond 
light  domestic  duties,  but  she  frequently  walkea  out 
by  herself,  and  she  was  consulted  about  going  to 
Ipswich,  and  described  as  quite  able  to  judge  for 
herself  about  removing  there,  as  in  the  next  para- 
gi*aph  stated. 

5.  In  January,  1885,  the  said  Henry  Robinson 
went  to  live  at  43,  Alpe-street,  in  the  parish  of  St. 
Matthew,  in  the  Ipswich  Union,  and  the  pauper 
accompanied  him.  She  continued  to  reside  with  him 
there  imtil  March,  1886,  but  during  the  latter  part  of 
the  time  became  **  worse  in  her  mind." 

6.  In  March,  1886,  the  said  pauper  was  conveyed 
as  private  patient  to  Parkside  Lunatic  Asylum,  at 
Macclesfield  aforesaid.  She  was  so  conveyed  there  by 
a  female  attendant  who  had  been  sent  from  the 
asylum  to  Ipswich  for  the  purpose,  and  she  has  been 
confined  as  a  lunatic  patient  therein  until  the  present 
time  under  an  order  signed  by  her  said  father,  who, 
in  April  of  the  same  year,  removed  from  Ipswich  to 
Shrewsbury. 

7.  On  the  22nd  of  October,  1888,  the  derk  of  the  said 
county  asylum  wrote  to  the  clerk  to  the  guardians  of 
the  I^^icclesfield  Union  informing  him  that  the  rela- 
tives of  the  said  pauper  had  given  notice  that  they 
would  cease  paying  for  her  maintenance  as  a  private 
patient  from  the  30th  of  September  then  last,  and  that 
she  had  been  transferred  to  the  list  of  pauper  patients 
chargeable  to  the  Macclesfield  Union  as  from  the  1st 
of  October  then  last.  No  order  of  a  justice  or  lus- 
tices  was  made  directing  the  said  Margaret  J.  Robin- 
son to  be  received  into  the  said  asylum  as  a  pauper 
lunatic,  and  no  steps  other  than  ihe  writing  of  the 
said  letter  by  the  clerk  of  the  asylum  were  taken  with 
a  view  to  uie  admission  of  the  said  Margaret  Jane 
Robinson  in  the  said  asylum  as  a  pauper  Ixmatic. 

8.  The  guardians  of  the  Macclesfield  Union  accord- 
ingly paid  for  the  maintenance  of  the  said  pauper  as 

*  But  see  now  sections  286  and  295  of  the  Lunacy 
Act,  1890  (53  Vict,  c  5),  which  came  into  operation 
on  the  1st  of  May»  1890. 
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from  which  the  lunatic  is  sent  is  sitoated,  but  also 
into  the  asylum  of  another  county  or  borough,  but 
every  lunatic  shall  be  sent  to  an  asylum  of  the  county 
or  borough  in  which  the  place  from  which  he  is  sent 
is  situated,  unless  tiiere  be  some  special  circumstanceg, 
by  reason  whereof  he  cannot  conveniently  be  taken 
there.  The  next  section  (section  73)  ™x)vides  that  no 
pauper  shall  be  received  into  any  asylum  without  an 
order  under  the  hands  of  one  justice,  or  under  Ae 
hands  of  an  officiating  cle^yman,  or  one  of  the  orer- 
seers,  or  the  relieving  officer  of  the  j>ari8h.  Then 
there  are  several  sections  dealing  with  the  maintai- 
of  lunatics,  and  they  begin   with   section  U 


a  lunatic  primarily  chargeable  to  the  Macclesfield 
Union  from  the  1st  of  October,  1888. 

9.  It  is  admitted  that  the  said  pauper  is  not  settled 
in  any  parish  in  the  Ipswich  Union. 

10.  On  the  19th  of  November,  1889,  the  said  guar- 
dians of  the  Macclesfield  Union  applied  for  and  obtained 
the  order  of  adjudication  and  maintenance  herein- 
before referred  to  upon  the  Ipswich  Union  in  resi)ect 
of  the  Raid  pauper. 

If  the  court  should  be  of  opinion  that  the  order  of 
adjudication  and  maintenance  was  bad,,  that  ordei*, 
and  the  order  of  sessions  confirming  the  same,  were 
to  be  quashed,  otherwise  the  said  orders  were  to  be 
confirmed. 

The  arguments  and  the  statutory  provisions  beai*- 
ing  upon  the  case  are  sufficiently  stated  in  the  judg- 
ment of  the  court. 

E,  Hmoratus  Lloyd  and  R,  V,  Oleriy  for  the  appel- 
lants. 

Jelfy  Q.C.y  and  Marshall y  for  the  respondents. 

Cur.  adr,  vult 

Nov.  12. — Hawkins,  J.,  delivered  the  judgment  of 
the  Court  : — This  case  raises  the  question  whether  an 
order  made  by  two  justices  of  the  peace  for  the  coimty 
of  Chester  durecting  that  the  appellants  should  pay 
to  the  respondents  the  amount  paid  by  the  latter 
for  the  maintenance  of  a  certain  pauper  lunatic, 
was  a  valid  order  or  not.  [His  lordship  stated 
the  facts  shortiy,  and  proceeded: — ]  The  Question, 
therefore,  arises  whether  she  was  properly  placed  on 
the  list  of  pfttmer  patients  chargeable  to  the  Maccles- 
field Union.  There  never  was  any  order  made  by  a 
J'ustice  for  her  admission  into  the  asylum  as  a  pauper 
unatic.  It  is  admitted  that  she  never  was  settled  in 
any  parish  in  the  Ipswich  Union,  and  also  that  she 
had  acquired  a  atatua  of  irremovability  in  that  union. 
On  behalf  of  the  appellants  it  is  contended  that  the 
pauper  lunatic  never  was  chargeable  to  the  Maccles- 
field Union,  and  that  the  respondents  cannot,  tiiere- 
f ore,  recover  from  them  the  amoimt  they  have  paid 
for  her  maintenance.  We  are  of  opinion  that  this 
contention  must  prevail. 

In  order  to  see  in  what  asylum,  and  at  whose 
expense,  a  pauper  lunatic  may  be  confined,  it  is 
necessary  to  consider  various  sections  of  the  Lunatic 
Asylums  Act,  1853  (16  &  17  Vict.  c.  97),  an  act  which 
was  passed  to  consolidate  and  amend  tne  laws  for  the 
provision  and  regulation  of  limatic  asylums  for 
counties  and  boroughs  and  for  the  maintenance  and 
care  of  pauper  lunatics  in  England.  By  section  43 
of  that  Act  it  is  provided  that  if  an  asylum  is  more 
than  sufficient  to  accommodate  all  the  pauper  Ixmatics 
of  the  county  or  borough  to  which  the  same  belongs, 
the  pauper  lunatics  of  other  coimties  or  boroughs  may 
be  admitted  upon  certain  terms  as  to  payment.  Then 
section  67  contains  provisions  for  sending  pauper 
lunatics  to  asylums.  The  medical  officer  of  hcaltii  is  to 
inform  the  relieving  officer  of  the  presence  of  any 
pauper  resident  in  the  parish  who  is  or  is  deemed  to 
be  a  lunatic,  and  the  relieving  officer  is  to  inform  a 
justice  of  the  fact,  and  he  is  to  order  the  pauper  to  be 
brought  before  him ;  then  the  justice,  wiui  the  assist- 
ance of  a  medical  man,  is  to  decide  whether  the  pauper 
is  a  lunatic,  and,  if  he  finds  that  the  pauper  is,  to 
order  his  removal  by  the  relieving  officer  to  an  asylum. 
Section  68  provides  that  every  lunatic  wandering  at 
large  or  not  being  properly  tajcen  care  of  shall  be  ap- 
prehended and  tiucen  before  a  justice,  and  by  him  sent 
to  an  asylum.  Then  section  72  enacts  that  every 
order  of  a  justice  for  the  reception  of  a  lunatic  into  an 
asylum  may  authorize  his  admission,  not  only  into  the 
asylum  of  the  county  or  borough  in  w]iich  the  place 


ance  __  .       ^  .     . 

which  only  applies  where  it  appears  to  the  jushces 
that  the  lunatic  has  property  which  is  applicable  to 
his  maintenance.  Then  section  95,  upon  which  <k 
argument  before  us  was  founded,  provides  that  when 
any  pauper  lunatic  is  confined  under  the  provisians  of 
this  Act  ne  shall,  for  the  purposes  of  this  Act,  be  charge- 
able to  the  parish  from  which,  or  at  the  instance  of 
some  officer  or  officiating  derg^yman  of  which,  he  has 
been  sent,  unless  and  until  such  parish  shall  have  es- 
tablished, under  the  provisions  herein  contained,  tiiat 
such  lunatic  is  settled  in  some  other  parish,  or  that  it 
cannot  be  ascertained  in  what  parish  such  lunatic  i« 
settled. 

Although  the  lunatic  in  the  present  case  he- 
came  a  pauper,  having  no  property  applicable  for 
her  maintenance,  her  friends  having  refused  to 
provide  for  her,  she  was  not  confined  in  the  asylum 
under  the  provisions  of  this  Act,  and,  therefore, 
section  95  does  not  apply  to  her  case.  Then  section 
96  enacts  that  it  shall  be  lawful  for  the  justice  bj 
whom  any  pauper  lunatic  is  sent  to  an  asylum  to 
make  an  order  upon  the  guardians  of  the  union  or 
parish,  or  the  overseers  of  the  parish,  for  payment 
to  the  treasurer  of  the  asylum  of  the  reasonable 
charges  for  the  lodgings  and  maintenance  of  sai^ 
lunatic  in  such  asylum.  Then  comes  section  97, 
which  may  be  shortly  stated  as  authorizing  justices 
to  inquire  into  and  adjudge  the  settlement  of  a  lunatic 
and  order  the  payment  of  her  maintenance  by  the 
guardians  of  the  union  to  which  the  parish  in  which 
such  lunatic  is  adjudged  to  be  settied  belongs ;  and  sec- 
tion 98  provides  that  if  the  settlement  of  the  lunatic 
cannot  oe  ascertained,  a  pauper  lunatic  may  be  made 
chargeable  to  the  county  in  which  he  was  found.  In 
the  present  case  it  cannot  be  suggested  that  this  pauper 
lunatic  was  found  in  the  coimty,  or  that  she  conw 
within  the  provision  for  arresting  lunatics  found  st 
large.  The  last  Stetion  I  will  refer  to  is  section  102, 
which  says  that  the  costs  of  pauper  lunatics  who  are 
irremovaole  are  to  be  borne  by  the  parish  wherm 
they  were  exempt  from  removal. 

Now  there  can  be  no  doubt  that  if  it  could  be 
made  out  that  this  pauper  lunatic  was  sent  to  the 
lunatic  asylum  at  Macclesfield,  under  the  prorisioiis 
of  this  Act,  the  cost  of  her  maintenance  could  be 
recovered  from  the  appellants,  but  there  was  no  onJff 
of  justices  under  this  Act  authorizing  her  to  be  sent 
to  this  asylum,  for  she  was  sent  there,  in  the  first  in- 
stance, by  her  relatives.  Then,  when  they  ceased  to 
pay  for  her,  no  order  was  obtained  from  ^.J^"!^ 
making  it  incumbent  on  the  asylum  to  reoeiTe  and 
maintain  her. 

There  is  certainly  nothing  in  the  Act  itsdf  wbico 
makes  her  chargeable  to  the  respondents,  *"^  ^Jj* 
order  had  been  made,  she  would  have  been  chargesUe 
to  the  appellants,  not  to  the  respondents.  I*  ^  * 
mistake  upon  the  part  of  the  authorities  of  the  asyium 
to  say  that  she  was  chargeable  to  the  respondinto. 
The  respondents,  therefore,  should  not  have  paid  the 
amount  they  did  to  the  asylum,  and  as  they  were  not 
liable,  they  cannot  recover  the  amount  from  the 
appellants.     So  far  as  I  can  see,  there  is  no  provisioo 
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High  Court. 


in  the  Act  proyiding  for  the  very  singular  circum- 
itanoes  which  have  arisen  in  the  present  case.  We 
are  not  called  upon  to  decide  whether  the  asylum 
inthorities  could  have  obtained  an  order  making  the 
appdlants  pay  direct  to  them,  but  this  order,  having 
been  made  under  an  Act  whidi  does  not  authorize  it 
to  be  made,  is  bad  and  fails.  Tbere  is  a  provision 
eontained  in  25  &  26  Vict.  o.  HI,  s.  26,  which 
aathorizes  the  detention  of  a  person  who  has  been  a 
priyate  patient,  and  subsequently  becomes  a  pauper 
nmatic ;  but  so  far  as  I  can  ascertain,  there  is  no  pro- 
vision for  his  maintenance.  The  case  is  not  affected 
by  the  Lunacy  Act,  1889  (52  &  53  Vict.  c.  41).  In  all 
these  drcumstances,  the  order  must  be  quashed 
amply  upon  the  groimd  that  there  was  no  liability 
upon  the  part  of  uie  respondents  for  the  maintenance 
of  this  pauper  lunatic. 

Ajypeal  allowed. 

Solicitor  for  the  apx>ellants,  Rexiv(trthy,  for  Vulliamyy 
Ipswich. 

Solicitors  for  the  respondents,  Stephens  &  Stephens ^ 
for  May,  Macclesfield. 


Q.  B.  Div.  (Ghrantham,  Vaughan  1  ^       ^ 

Williams,  and  Lawranoe,  JJ.)   J  ^°^'  '* 

Sutton  v.  Wade. 
Gale    v.   Overend. 
Moore  v,  Atkinson,  (a.) 

Kiedion  law  —  Parliament  —  Registration  —  Notice  of 
itbjedion  to  overseers — Signature  of  objector — List  of 
names  after  signature  —  Autlienticatiou  —  Form  7., 
So,  1,  in  schedule  to  Registration  Orders  1889 — Regis- 
tration  Act,  1885  (48  Vict,  c,  15),  a.  18. 

A  notice  of  objection  given  to  overseers  tvas  as  follows  : 
— '*  7  hereby  give  you  notice  that  I  object  to  the  names  of 
(he  persons  menticmed  and  described  below  being  retained 
outhelistas  parliamentary  electors  for  the  parliaTnentary 
aiy  of  ^."  [signed  by  the  objector).  After  the  signature 
<if  the  objector  came  a  list  of  the  names  of  the  persons 
objected  to.  An  objection  was  taken  that  this  7iotice  was 
a  departure  from  the  form,  and  was  bad,  on  the  ground 
ihai  the  signature  of  the  objector  ought  to  have  been  after 
the  list  of  names. 

Held,  that  the  notice  of  objection  did  not  substantially 
depart  from  the  form  in  the  schedule  to  the  Registration 
Order,  1889,  and  was  good. 

In  Sutton  V.  Wade,  which  was  an  appeal  from  the 
lerising  barrister  for  the  city  of  Norwich,  the  question 
wu  as  to  the  validity  of  the  notice  of  objection  given 
to  the  ovpTseers. 

It  was  proved  that  the  respondent,  the  objector, 
bad  duly  signed  and  served  on  the  appellant,  the 
P^non  objected  to,  a  personal  notice  of  objection  to 
018  name  being  retained  on  the  list  of  parliamentary 
electors,  and  there  was  no  question  as  to  this  notice. 

The  notice  to  the  overseers  was  in  the  following 
fom: — 

*'I  hereby  give  you  notice  that  I  object  to  the 
luunes  of  the  persons  mentioned  and  described  below 
being  retained  on  the  List  No.  1,  Division  No.  1,  as 
parliamentary  electors  for  the  parliamentary  city  and 
county  of  the  dty  of  Norwich,  and  as  citizens  for  the 
mmndpal  dty  and  county  of  the  same  city. 

"Dated  this  18th  day  of  August,  1890. 

"  (Signed)    William  Arthur  Wade." 

Then  followed  a  Ust  of  the  persons  objected  to, 
vith  their  addresses. 

(o.)  Reported  by  Sir  Sherston  Baker,  Barrister-at- 
Law. 


The  whole  of  the  notice  was  written  and  printed 
on  the  same  side  of  a  sheet  of  paper.  The  name  of 
William  Arthur  Wade  was  the  signature  of  the 
respondent,  and  the  notice  was  not  otherwise  signed 
by  him.  The  name  of  the  appellant,  Henry  Sutton, 
appeared  in  this  list,  together  with  the  names  of  the 
other  persons  objected  to. 

It  was  contended  before  the  revising  barrister  on 
behalf  of  the  appellant  that  the  above  notice  to 
the  overseers  was  not  a  good  notice  of  objection, 
on  the  ground  that  the  name  of  the  appellant 
did  not  appear  in  the  body  of  the  said  notice,  and 
that  as  the  signature  of  the  respondent  (the  objector) 
preceded  the  names  of  the  appedlant  and  of  the  other 
persons  objected  to,  the  notice  was  not  signed  at  the 
foot  thereof,  as  required. 

The  revising  banister  decided  that  the  notice  was  a 
«x)d  notice  of  objection  to  the  name  of  the  appel- 
lent,  on  the  ground  that  the  name  of  the  appellant 
was  suf&oientiy  incorporated  by  reference  in  the  body 
of  the  said  notice,  which  was  duly  signed  at  its  foot 
in  accordance  with  (Form  I.),  No.  1,  prescribed  by  the 
Begistration  Order,  1889,  schedule  3,  and  having 
regard  to  the  proviso  in  section  18  of  the  Begistration 
Act,  1885 ;  and  as  it  was  proved  that  the  appellant 
was  not  qualified  to  be  on  the  list  of  electors,  he 
allowed  the  objection,  and  expunged  the  name  of  the 
appellant  from  the  list. 

The  appellant  appealed,  and  the  revising  barrister 
stated  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether  the  notice  to  the  overseers  was  a  good  notice 
of  objection  to  the  name  of  the  appellant. 

B,  8,  Wright,  for  the  appellant. — The  form  is  Form 
I.,  No.  1,  in  the  Schedule  3  of  the  Begistration  Order, 
1889,  and  in  that  form  the  place  of  signature  of  the 
objector  is  at  the  foot  or  end  of  the  notice,  and  after 
the  name  of  the  person  objected  to.  The  signature  of 
the  objector  ought  to  be  at  the  bottom  of  the  notice : 
Toms  V.  Cuming,  7  M.  &  G.  88.  The  signature  of  the 
objector  is  for  the  purpose  of  authentication,  and 
there  can  be  no  authentication  where  the  names  come 
after  the  fldgnature,  as  names  might  be  added  im- 
properly, lie  question  here  is  as  to  what  is  the  effect 
to  be  given  to  the  proviso  at  the  end  of  the  18th  sec- 
tion of  the  Begistration  Act,  1885,  that  a  disregard  of 
any  form  shall  not  of  itself  invalidate  any  list  or 
notice.  This  does  not  apply  to  an  entire  departure 
from  the  form  such  as  the  present:  Humphrey  v. 
Karle,  36  W.  B.  510,  20  Q.  B.  D.  294;  Wood  v. 
Chandler,  36  W.  B.  522,  20  Q.  B.  D.  297.  The  prin- 
dple  of  those  cases  applies  here.  The  case  of  Smith 
V.  Holloway,  14  W.  B.  202,  L.  B.  1  C.  P.  145,  is  dif- 
ferent fro^  the  present. 

Mattinson,  for  the  respondent. — The  first  statute 
dealing  with  the  subject  is  (i  Vict.  c.  18,  and  that 
statute  provides,  in  section  17,  for  the  giving  of  two 
notices,  a  notice  to  the  voter  and  a  notice  to  the  over- 
seers. That  statute  makes  no  provision  for  the  place 
of  signature  of  the  objector.  As  an  illustration  that 
the  signature  need  not  be  at  the  bottom,  there  is  the 
Statute  of  Frauds,  where  the  signature  need  not  be  at 
the  end.  In  this  statute  of  6  Vict.  c.  18  there  is  no 
provision  as  to  the  place  of  the  signature  of  the  ob- 
jector. Smith  V.  Holloway  is  in  the  respondent's 
favour  on  that  point.     [He  was  stopped.] 

In  (hUe  V.  Overend,  which  was  an  appeal  from  the 
revising  barrister  for  the  borough  of  Leeds,  the  same 
question  arose  as  to  the  validity  of  the  notice,  the  re- 
vising barrister  holding  that  the  notice  was  bad. 

Asquith,  Q.C.,  for  the  appellant. 

Macaskie,  for  the  respondent. 
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In  Moore  v.  Atkinson,  which  was  an  appeal  from 
the  revising  barrister  for  the  borough  of  Whitehaven, 
the  signature  of  the  objector  was  at  the  end  of  the 
list  of  names,  and  the  notice  was  held  to  be  bad  on 
the  ground  that  the  form  made  no  provision  for  a  list 
of  names,  and  that  there  must  be  a  separate  notice  of 
objection  to  the  overseers  in  the  case  of  each  person 
objected  to. 

MaUinsony  for  the  appellant. 

H.  Z>.  Warr,  for  the  respondent. 

Grantham,  J. — We  are  of  opinion  that  in  each  of 
these  cases  the  notices  sent  to  the  overseers  was  a 
sufficient  compliance  with  the  form  in  the  schedule, 
and  that  consequently  the  notices  were  good  notices 
of  objection.  Our  judgment,  therefore,  is  that  in 
the  first  case — Sutton  v.  Wade — ^we  hold  that  the 
revising  barrister  was  correct,  and  in  the  other  two 
cases — Gale  v.  Overend  and  Moore  v.  Atkinson — ^^ve 
hold  that  the  decision  of  the  revising  barrister  must 
be  reversed.  The  chief  thing  we  have  to  bear  in 
mind  about  these  notices  of  objection  is  this,  that 
notice  has  to  be  given  to  the  person  objected  to,  and 
unless  it  can  be  shown  that  this  has  been  done  the 
objection  will  be  bad.  But  the  statute  further 
requires  that  the  overseer  should  have  notice  of  all 
I)er8on8  objected  to,  as  the  overseer  prepares  the  list, 
and  he  requires  to  know  what  the  objections  are. 
Referring  to  Trotter  v.  Walker,  13  C.  B.  N.  S.,  at  p. 
38,  Erie,  C.J.,  says,  *'  If  the  sole  object  of  the  statute 
was  merely  to  authenticate  the  document,  the  signa- 
ture was  undoubtedly  sufficient,*'  and  he  holds  that 
that  is  the  object  of  the  statute — ^namely,  to  authenti- 
cate the  document.  All  that  has  to  be  done  is  to 
authenticate  the  document  which  gives  a  list  of  the 
persons  objected  to.  In  that  case  of  Trotter  v.  Walker, 
a  stamp,  in  which  the  name  was  almost  illegible,  was 
held  to  be  sufficient.  Much  less  particularity  is 
required  when  the  name  itself  is  written,  so  long  as 
it  is  clearly  written  to  indicate  the  name  and  the 
address  of  the  person  objected  to  by  the  person  who 
signs  the  objections.  No  doubt  the  statute  must  be 
fairly  complied  with,  but  not  only  is  there  a  power, 
under  the  18th  section  of  the  Act  of  1885,  to  dis- 
regard technical  objections,  but  there  is  a  positive 
enactment  that  a  disregard  of  any  form  or  instruction 
shall  not  of  itself  invalidate  any  list  or  notice.  Even 
apart  from  that  section  I  see  nothing  in  any  of  these 
forms  which  creates  any  doubt  or  difficulty  in  finding 
out  who  had  been  properly  objected  to.  No  doubt 
the  form  was  prepared  as  though  for  an  objection  to 
one  name  only,  but  it  has  been  sanctioned  by 
authority  that  tiiere  could  be  no  objection  to  the 
names  of  all  the  persons  objected  to  appearing  on 
one  Hst.  The  object  of  the  Legislature  seems  to  have 
been  arrived  at  by  a  correct  Hst  being  given  to  the 
overseer  of  the  persons  upon  whom  individual 
notices  of  objection  had  been  served.  It  seems, 
therefore,  that  we  are  bound  to  give  effect  to  these 
notices,  and  that  if  we  did  not  we  should  be  dis- 
obeying the  terms  of  the  18th  section  of  the  Act  of 
1885. 

Vaughan  Williams,  J.— I  am  of  the  same  opinion. 
The  objection  here  is  that  these  notices  are  not  in  the 
form  provided  in  the  schedule  to  the  Registration  Order, 
1889.  If  the  departure  from  the  form  is  a  departure 
in  point  of  form  only,  but  not  in  substance,  then  by 
section  18  of  the  A(^  of  1885  we  ought  not  to  give 
effect  to  the  departure.  The  real  question  here  is 
whether  this  is  a  substantial  departure  from  the  form, 
a  departure  so  as  to  make  the  notice  given  substan- 
tially different  from  that  given  in  the  form.  If  the 
departure  be  such  as  to  raise  any  question  which  could 
not  be  roiled  if  the  form  had  been  followed,  then  it.is 


a  substantial  departure,  otherwise  it  is  not  a  sub- 
stemtial  departure.  Here  in  substance  the  objectaon 
taken  is  that  the  notice  of  objection  to  the  overBeers 
has  not  been  properly  authenticated.  If  I  thought 
that  the  notice  was  not  properly  authenticated,  I 
should  hold  that  a  departure  in  substance,  and  not 
merely  in  form,  and  that  the  notice  was  bad.  When 
we  come  to  look  at  the  notices  themselves,  it  seems  to 
me  that  there  can  be  no  further  question  as  to  the 
authentication  than  if  the  signature  of  the  objector 
had  followed  the  names.  I  hold,  therefore,  thatthfse 
notices  have  been  properly  authenticated,  and  that 
they  are  good  notices  of  objection. 

Lawbaxce,  J.,  concurred. 

Appeal  in  Sutton  v.  Wade  dismissed  ;  ajqtmi  in  Galf 
V,  Overend  and  in  Moore  v,  Atkinson  aUutved, 

Sutton  V.  Wade, — Solicitor  for  the  appellant,  C.  ii. 
Qover, 

Solicitors  for  the  respondent,  Oldman  &  Clahbwm. 

Gale   V.    Overend, — Solicitors    for    the    appeUint, 
Faterson,  Snow,  Bloxam,  &  Kinder,  ' 

Solicitors  for  the  respondent,  Firrd  &  Warvfu.  j 

Moore  v.  A  tkinson, — Solicitor  for  the  ax^pellant, »/.  K.    \ 
Shaw,  ] 

Solicitors  for  the  respondent,  HeUlrr  d-  liolwiiff. 


Q.  B.  Div.  (Day  and  1 
Lawrance,  JJ.)      j 


Nov,  3. 


Powell  v,  Thomas,  (a.) 
Practice — Appeal  from  county  court — I^otice  of  motiop. 
—Service  of—R,  S.  C,  1883,  ard,  59,  rr.  10, 12. 

Service  of  notice  of  motion  upon  the  Liotdtm  (i^ht*\f>\ 
country  solicitor,  on  appeal  frmn  a  county  mnrf,  h  »«^ 
sufficient  to  satisfy  ord.  59,  r.  12. 

Appeal  from  Glamorganshire  County  Court. 

A  preliminary  objection  to  the  appeal  was  tflken 
on  the  ground  that  a  notice  of  motion  had  not  bees 
served  on  the  solicitor  for  the  respondents  at  Swansw 
within  twenty-one  days  from  the  date  of  the  oidff, 
although  it  was  alleged  that  a  notice  of  motiao 
had  been  served  within  this  time  upon  his  Londim 


E,  Ford,  for  the  respondents. 

Ashton  Cross,  for  the  appellants. 

The  CouBT  upheld  the  objection,  and  expressed  the 
opinion  that  in  an  appeal  from  a  county  court  ser- 
vice of  notice  of  motion  on  a  London  agent  of  • 
country  solicitor  is  not  sufficient  to  satisfy  ord.  59, 
r.  12. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  R,  White,  for  Cox,  Swan- 
sea. 

Solicitors  for  the  respondents,  Thomas  <fc  Mfi(alfi* 
for  Leyson,  Swansea. 

(a.)  Beported  by  G.  K.  Paley,  Esq.,  Barrister-at- 
Law. 
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OoUBT  OF  AfPEAXi. 


In  re  Dice. 


CouBT  OF  Appeal. 


Prom  Chftn.  Div.  Jan.  16. 

In  re  DiCK. 
Lopes  v.  Hume-Dick,  (a.) 

Triutee — Investment — Power  to  vary  existing  investments 
-Trud  Investment  Act,  1889  [62  &  63  Vict.  c.  32), 
ts.  3,  6. 

In  the  absence  of  any  express  prohibition  in  the  instru- 
ment creating  the  trust,  the  jyower  to  vary  investments 
given  by  section  3  of  the  Trust  Investment  Act,  1889, 
applies  as  well  to  investments — of  the  classes  specified  in 
sub-aedions  (a)  to  (o)  of  that  section — existing  prior  to, 
or  not  made  under,  tJie  Act  of  1889,  as  to  investments 
node  under  the  powers  given  by  that  Act. 

In  re  Manchester  Boyal  Infirmary,  38  IF.  B.  460, 
43  Ch.  D.  420,  disapproved  on  this  point. 

Appeal  from  Stirling,  J. 

Mr.  Quintin  Dick,  by  his  will  dated  August  30, 
1844,  gave  all  his  real  and  personal  estate  to  his 
executors  and  trustees  therein  named,  upon  trust  to 
convert  into  money  such  part  of  the  same  as  should 
not  consist  of  money  or  securities  for  money  or 
Government  securities,  and  to  invest  the  same  in  the 
pabUc  stocks  or  funds  of  Great  Britain,  and  to 
stand  possessed  of  the  same  and  aU  other  his  residuary 
estate  upon  trust  to  lay  out  the  same  or  any  part 
thereof  in  the  purchase  of  freehold  lands  of  inherit- 
ance in  Ireland  to  be  vested  in  the  trustees  upon  the 
trusts  and  to  and  for  the  uses,  &c.,  therein  men- 
tioned. 

The  testator  died  on  March  26,  1858.  The  pi*esent 
trustees  of  the  will  were  Lord  Justice  Lopes  and  Sir 
Gustavus  Hume.  Part  of  the  testator*  s  residuary 
estate  had  been  laid  out  in  the  purchase  of  lands  in 
Ireland,  but  part  of  it  still  i-emained  invested  in 
Government  stocks  in  the  names  of  the  trustees. 
The  trustees  had  been  requested  by  the  present 
tenant  for  life  of  the  residuary  estate  to  sell  so  much 
of  the  said  Government  stocks  as  would  be  suf&cient 
to  raise  a  sum  of  £106,900  cash,  and  to  invest  this 
sum  upon  mortgage  of  certain  freehold  estates  in 
ike  county  of  Wuts. 

The  win  contained  no  power  to  vary  investments, 
and  although  it  did  not  authorize  an  investment  of 
the  trust  funds  in  a  mort^nge  of  real  estate,  it  did 
not  expr^ly  prohibit  sudi  an  investment. 

An  originating  summons  was  accordingly  taken 
ont  by  the  truistees  to  determine  the  question 
whetiier  they  had  power  under  the  Trust  Investment 
Act,  1889,  to  make  the  proposed  investment. 

Stirling,  J.,  sitting  in  chambers,  held,  on  the 
authority  of  In  re  Manchester  Boyal  Infirmary,  38 
W.  E.  460,  43  Ch.  D.  420  (a  decision  of  North,  J.), 
Hiat  the  trustees,  having  no  power  under  the  w^  to 
vary  investments,  were  not  authorized  by  the  Trust 
Invesfanent  Act,  1889  (52  &  53  Vict.  c.  32),  to  selL 
out  exisHng  investments  for  the  purpose  of  invest- 
ing the  proceeds  in  the  manner  sanctioned  by  the 
Act 

The  material  sections  of  the  Trust  Investment  Act, 
1889,  are  as  follows  : — Section  3,  which  enacts :  "  It 
than  be  lawful  for  a  trustee,  unless  expressly  for- 
hidden  by  the  instrument  (if  any)  creating  the  trust, 
to  invest  any  trust  funds  in  his  hands  in  the  manner 
following — that  is  to  say  (a)  In  any  of  the  parlia- 
mentary stocks  or  public  funds  or  Government 
aeeoritiee  of  the  United  Euigdom;  (2>)  On  real  or 
heritable  aeeoritiee  in  Great  Britain  or    Ireland;" 

(a.)  Beported  by  M.  J.  Blajos,  Esq.,  Banister-at- 
Law. 


and  the  section  contains  a  series  of  other  sub-sections 
running  down  to  (o)  enumerating  various  other 
classes  of  investments,  and  then  condudes  as  follows : 
**  And  also  from  time  to  time  to  vary  any  such  in- 
vestment." 

Section  6  enacts : — "  This  Act  shall  apply  as  well 
to  trusts  created  before  as  to  trusts  created  after  the 
passing  of  this  Act,  and  the  i)ower8  hereby  conferred 
shall  be  in  addition  to  the  powers  conferred  by  the 
instrument  (if  any)  creating  the  trust." 

From  this  decision  the  tenant  for  life  appealed. 

Phipson  Beale,  Q.C.,  and  Farwell,  for  the  appellant. 
— The  words  "any  trust  ftmds  in  his  hands,"  con- 
tained in  section  3,  although  no  doubt  they  apply  to 
and  include  money  or  cash  in  the  hands  of  a  trustee, 
do  not  necessarily  mean  only  money  or  cash  in  the 
hands  of  the  trustee,  but  include  also  existing  invest- 
ments standing  in  his  name.  The  words  **in  his 
hands"  cannot  be  construed  literally,  as  a  trustee 
never  keeps  trust  moneys  actually  in  his  own  hands, 
but  would  pay  them  into  a  bank.  [Kay,  L.J. — ^But 
the  words  may  mean  money  awaiting  investment  in 
the  hands  of  the  trustee.]  No  doubt  th^  include 
that,  but  they  are  not  confined  to  that.  The  words 
at  the  end  of  section  3,  *'  and  also  ...  to  vary 
any  such  investment,"  clearly  show  that  the  section 
appHes  to  existing  investments  of  a  like  nature  to 
those  previously  specified.  Section  6  expressly  says 
that  the  Act  is  retrospective,  and  that  the  powers 
conferred  thereby  are  to  be  in  addition  to  the  powers 
conferred  by  the  trust  instrument.  The  whole  object 
and  scope  of  the  Act  is  to  enlarge  trustees*  power  of 
investment ;  it  is  an  enabling  Act,  and  if  there  be 
any  ambiguity  in  the  words  of  section  3,  a  wide 
construction  ought  to  be  put  on  them.     In  re  Wards, 

2  J.  &  H.  191,  10  W.  B.  Ch.  Dig.  50,  was  a  decision 
on  Lord  St.  Leonards'  Act,  1859  (22  &  23  Vict.  c. 
35),  s.  32,  but  in  that  Act  there  was  no  power  at 
all  given  to  vary  investments,  and  therefore  that 
case  is  no  authority  on  the  present  Act.  In  In  re 
Clergy  Orphan  Corporation,  22  W.  B.  789,  L.  R.  18 
Eq.  280,  which  turned  on  section  11  of  the  23  &  24 
Yict.  c.  38,  Malins,  Y.C,  held  that  the  trustees  of  a 
charity  might  sell  out  trust  funds  then  invested  in 
Consols  for  the  purpose  of  reinvestment  in  other 
securities  authorized  by  the  general  order  of  February 
1,  1861,  with  regard  to  cash  under  the  control  of  the 
court.  The  view  taken  of  the  Act  of  1889  by  North, 
J.,  in  In  re  Manchester  Boyal  Infirmary  was  not 
necessary  for  the  decision  in  tnat  case.  [Kay,  L.J. — 
Suppose  the  trust  instrument  gives  power  to  invest 
in  mvestments,  some  of  whidi  are  authorized  by  section 

3  of  the  Act  of  1889,  and  some  of  which  are  not  so 
authorized.  Do  you  say  that  the  effect  of  the  Act  is 
io  give  power  to  va^  the  former,  but  not  the  latter  P] 
Yes ;  the  proper  mode  of  construction  is  to  read  into 
the  investment  clause  contained  in  the  trust  instru- 
ment the  words  of  section  3  of  the  Act. 

They  referred  also  to  Waits  v.  Ltttleiaood,  41  L.  J. 
Ch.  636,  and  In  re  Cooper's  Trusts,  W.  N.,  1873,  p.  87. 

HomeU,  for  the  trustees. 

Cozens-Ha/rdy,  Q.C.,  and  E.  Beaumont,  for  the 
remaindermen,  the  respondents. — The  words,  *'and 
also  to  vary  any  such  investment,"  only  apply  to 
investments  made  under  the  powers  nven  by  the  Act 
of  1889,  and  not  to  investments  already  ezistmg  when 
the  Act  came  into  operation,  and  which  were,  there- 
fore, not  made  under  the  powers  given  by  IJie  Act. 
Section  3  only  gives  a  trustee  power  to  invest  ^*  any 
trust  funds  in  his  hands,"  and  uiose  words  only  cover 
«  money  in  the  hands  of  a  trustee  awaiting  invest- 
ment," and  do  not  apply  to  ftTiHting  inveetments. 
The  same  words,  ''  any  trust  funds  in  his  hands," 
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occur  in  Lord  St.  Leonards'  Act,  1859,  and  it  wets 
held  in  In  re  Warde  that  they  only  covered  money 
awaiting  investment  in  the  hands  of  a  trustee,  and 
did  not  apply  to  funds  already  invested.  That 
decision  was  well  known  when  the  Act  of  1889  was 
passed ;  and  as  section  3  of  that  Act  uses  the  very  same 
words  as  Lord  St.  Leonards'  Act,  it  is  clear  that  the 
words,  *  *  and  also  to  vary  any  such  investment,"  were  not 
intended  to  apply  to  existing  investments,  but  only  to 
investments  made  under  the  authority  of  the  Act  of 
1889.     That  Act,  therefore,  does  not  touch  the  present 


Phipson  Beakf  Q.Cy  was  not  called  on  to  reply. 

LiNBLEY,  L.J. — The  question  raised  on  this  appeal 
is  one  of  very  great  importance  to  aU  trustees  who 
have  moneys  to  invest,  or  who  have  money  invested. 
Now  the  facts  with  which  we  have  to  deal  are  these. 
Under  a  will  made  in  1844,  certain  trustees  have  con- 
siderable sums  of  money  invested  in  Government  securi- 
ies — ^properly  invested  under  the  trusts  of  the  will.  They 
have  power  under  the  will  to  sell  out  those  invest- 
ments, and  invest  the  money  in  land ;  but  at  present 
they  have  got  the  money  invested  in  their  names  in 
Oovemment  securities,  and  they  had  no  power  imder 
the  will  to  vary  the  securities  which  they  were 
empowered  to  invest  their  trust  moneys  upon. 

Now,  in  that  state  of  things,  in  1888  the  Govern- 
ment reduced  the  interest  or  dividend  payable  upon 
Government  securities.  The  efiEect  of  that  was,  of 
course,  very  great  indeed,  and  in  consequence  of  that 
reduction  it  was  seen  that  it  was  necessary,  or,  if  not 
necessary,  that  it  was,  at  least,  desirable  to  extend 
the  powers  which  were  formerly  enjoyed  by  trustees 
as  regards  the  investment  of  trust  moneys.  That 
being  the  general  object  of  this  Act  of  Parliament, 
we  have  now  to  construe  it  and  to  apply  it  to  the 
present  state  of  things.  [The  Lord  Justice  read  sec- 
tion 6  of  the  Trust  Divestment  Act,  1889,  and 
continued: — ']  That  is  a  section  which  is  in  some 
respects  remarkable,  because  it  says  in  plain  lan- 
guage that  the  Act  shall  apply  to  trustees  who  hold 
moneys  under  trusts  created  before  the  passing  of  the 
Act;  and  the  whole  object  is  to  redress  the  incon- 
venience and,  perhaps,  injustice  which  would  be  the 
inevitable  result  of  tiie  reduction  of  the  interest  pay- 
able upon  Government  securities  if  there  were  no 
such  Act  as  this.  Then,  having  made  the  Act 
perfectly  retrospective,  as  I  understand  it,  section  3 
says  this: — *^  It  shall  be  lawful  for  a  trustee,  unless 
expr^isly  forbidden  b^  the  instrmnent  (if  any) 
creating  the  trust,  to  mvest  the  trust  funds  in  his 
hands  in  manner  following,  that  is  to  say." 

Now  the  expression,  *' trust  funds  in  his  hands," 
probably  does  apply  to  trust  funds  requiring  invest- 
ment. I  think  probably  that  is  so.  They  may 
invest  such  moneys  in  a  great  variety  of  investments, 
which  are  specified  in  sub-sections  beginning  with  (a) 
and  running  down  to  (o) ;  and  then  the  section  says 
this,  '*  And  also  from  time  to  time  to  vary  any  such 
investment.'*  Now  this  last  expression,  *'  and  also 
from  time  to  time  to  vary  any  such  investment," 
appears  to  me  to  be  of  the  utmost  importance.  There 
were  no  such  words  in  Lord  St.  Leonards'  Act  (22  & 
23  Vict.  c.  36,  s.  32),  the  Act  on  which  In  re  Warde 
was  decided ;  and  without  saying  whether  In  re  Warde 
was  right  or  wrong,  which  is  a  matter  which  concerns 
nobody,  it  seems  to  me  that  In  re  Warde  is  no 
authority  on  the  construction  of  the  present  Act  at 
all.  It  IS  said  the  words  are  capable  of  being  read  in 
this  sense,  that  the  power  to  vary  shall  only  apply  to 
cases  in  which  money  has  been  invested  under  this 
Act  of  Parliament.  That  is  one  construction  which 
is  possible ;  but  the  other  construction,  which  I  con- 
fess I  prefer  myself,  is  this,  that  it  is  a  power  io  vary 


any  of  the  investments  enumerated  in  section  3,  sub- 
sections (a)  to  (o),  whether  made  under  the  Act  or  ooi 
The  second  construction  appears  to  me  to  be  tbat 
which  is  most  in  accordance  with  the  objects  irbich 
the  Legislature  had  in  view  in  passing  tbat  Act 
There  is  no  authority  against  mat  oonstroctioii, 
except  the  intimation  of  opinion,  which  there  dMiiy 
was,  on  the  part  of  North,  J.,  in  /n  re  Mancheder 
Royal  Infirmary.  I  cannot  confirm  that  view.  1 
thmk  that  the  view  adopted  by  the  learned  judge  is 
too  narrow,  and  would  be  most  unfortunate  for  all 
trustees  and  their  cestui  que  trusts,  I  am  of  opinkRi 
that  a  wider  view  ought  to  prevail,  and  consequently 
that  this  appeal  ought  to  be  allowed. 

Fry,  L.J. — I  am  of  the  same  opinion.  We  most 
approach  the  consideration  of  this  statute  witkthe 
knowledge  that  from  the  year  1859  down  to  18S9~ 
that  is,  a  period  of  thirty  years — ^various  attempts  bsre 
been  made  by  the  Legislature  to  enlarge  tiie  powos 
of  trustees  with  regard  to  their  investments^  The 
decreasing  of  the  difficulty  of  making  investments  of 
a  kind  which  would  be  sought  for  by  trustees  waa,  no 
doubt,  the  object,  and  motive  of  that  legislation.  We 
must,  therefore,  look  upon  this  as  an  enabling  statute; 
€uid,  as  already  has  been  pointed  out,  it  is  expreaslj 
retrospective,  and  is  therefore  an  enabling  statute,  oot 
only  in  respect  to  investments  and  instruments  nude 
and  executed  after  the  passing  of  the  Act,  but  ab 
with  regard  to  those  made  before  the  passing  of  tb 
Act. 

Now,  bearing  that  in  mind,  I  approach  the  con- 
struction of  section  3,  which  is  the  most  material  8e^ 
tion,  and  I  find  that  it  enables  trustees,  unless  sum- 
marily forbidden  by  the  instrument  creating  tlie 
trust  (if  any),  to  invest  any  trust  funds  in  their 
hands  in  the  manner  which  is  mentioned.  It  giveB  t 
very  large  discretion  and  power  of  selection  among  a 
series  of  trust  funds. 

Now,  pausing  there,  it  seems  to  me  that  only  in- 
dicates moneys  which,  according  to  the  ordinaiy 
description,  are  in  the  hands  of  Isnisteee  forinvestmeni 
It  does  not  apply  to  sums  already  invested.  Then 
come  the  words  at  the  end  of  the  section  giving 
power,  *'  and  also  from  time  to  vary  any  such  inyest- 
ment."  Such  as  what  ?  The  Legislature  has  not 
told  us.  It  seems  to  me  that  it  must  mean  either 
any  such  investments  as  are  hereinbefore  mentioned, 
or  any  such  investments  as  shall  hereafter  be  made 
under  the  power  conferred  by  this  section.  Which  of 
the  two  things  should  it  be  P  In  my  opinion,  it  is 
the  former,  and  it  should  be  read  as  if  the  words 
"  any  such  investment"  were  followed  by  the  words 
'*  as  hereinbefore  mentioned."  I  think,  therefore,  the 
power  of  variation  applies  to  investments  of  the  speci- 
fied character,  whether  the  investment  be  made  bj  the 
testator  during  his  lifetime  or  whether  the  invest- 
ment be  made  by  the  trustees  under  a  power  to  invest 
Now  I  have  come  to  that  conclusion,  induced  in  the 
first  place  very  largely  by  the  view  that  I  take  of  the 
object  of  the  Act — ^the  object  of  the  Act  being  to  en- 
large the  powers  of  selection  of  investments  given  to 
trustees  who  are  exposed  to  the  difficulty  of  obtain- 
ing remunerative  investments  of  a  particular  kini 
But  there  are  other  circumstances  in  the  case  which 
incline  me  to  the  same  conclusion.  Now,  in  the  fint 
place,  it  would  be  a  very  strange  result  if ,  in  s 
case  where  a  testator  leaving  trust  funds  invested 
in  securities  of  the  description  enumerated  in  the 
Act,  e.g.,  parliamentary  stocks,  and  not  giving  any 
power  of  variation,  and  leaving  cash  which  was  to  ht 
mvested  by  the  trustees  also  in  parliamentary  stock, 
the  trustees  should  find  themselves  placed  in  this 
position,  viz.,  that  they  had  power  to  vary  one  por- 
tion of  the  stock — ^viz.,  the  parliamentary  stock  pnr- 
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diaaedwitli  the  cash  after  the  passing  of  the  Act — ^but 
that  they  had  not  power  to  vary  the  other  portion  of 
the  same  olass  of  stock  invested  in  before  the  Act.  I 
ifamk  that  is  an  impossible  conclusion,  and  it  is  not 
one  which  we  ought  to  arrive  at.  But,  again,  the 
foci  that  the  Act  applies  to  documents  existing  at 
the  passing  of  the  Act  seems  to  me  to  be  veiy  strong 
to  show  that  it  must  apply  to  enable  a  variation  to  be 
made  of  the  stocks  in  whiph  investments  have  been 
made  under  the  power  of  the  existing  document,  because 
otherwise  it  is  obvious  we  should  be  doubting  very 
mach  the  operation  of  the  power  of  the  section.  But, 
again,  the  6th  section  provides  "that  the  powers 
hereby  conferred  shall  be  in  addition  to  the  powers 
conferred  by  the  instrument  creating  the  trust."  It 
consequently  follows  that  the  true  mode  of  construing 
this  power  is,  as  was  said  by  Mr.  Farwell,  to  read  it 
into  the  will,  and  then  the  power  to  vary  invest- 
moits  applies  to  all  investments  made  under  the  will 
and  under  the  Act  of  Parliament,  unless  they  are  ex- 
cluded by  the  express  lan^^uage  of  the  will.  The  in- 
tention of  the  Act  evidently  is,  that  the  powers  given 
hj  the  Act  should  be  in  addition  to  the  powers  of 
the  trustees  under  the  will. 

For  these  reasons  I  think  that  the  decision  of  the 
learned  judge  below,  following  as  he  did  the  view 
ezpressea  by  North,  J.,  in  In  re  Manchester  RoycH 
Infirmary  y  was  wrong,  and  that  the  trustees  have 
power  to  vary. 

Kat,   L.J. — It  seems    that  there   is  considerable 
ambiguity  in  construing  this  Act  of  Parliament.     For 
my  part   I  cannot  wonder  that  the  learned  judge 
should  arrive  at  the  conclusion  which  he  did,  looking  at 
the  ftxigfifig  decisions  and  the  words  of  this  Act ;  but 
upon  the  whole  I  think  the  true  mode  of  dealing  with 
an  ambiguity  of  this  kind  is  to  look  at  what  was  the 
scope  and  intention  of  the  Act  of  Parliament,  and  to 
conistrue  the  Act  in  such  a  manner  as  will  best  carry 
oot  the  general  purpose  and  object  of  the  Act.    Now 
&e  words  of  the  Act  have  been  referred  to,  and  I 
will  not  read  them  again,  and  certain  illustrations 
have  been  given  of  what  would  be  the  consequence  of 
raiding  the  words  of  the  Act  giving  the  power   of 
variation  of  investments  as  applying  only  to  invest- 
ments made  under  the  Act.     It  is  extremely  easy  to 
pnt  difficult  cases  with  regard  to  either  view  of  con- 
struction.    The  power  to  vary  such  investments,  even 
if  you  read  the  whole  section  into  the  will,  only 
means  a  power  to  vary  such  investments  as  are  men- 
tioned in  section  3.     It  is  quite  possible  there  might 
be  under  the  will  or  settlement  investments  not  men- 
tioned in  section  3,  which,  if  the  will  or  settlement 
contained  no  power  to  vary,  would  not  be  variable 
nnder  the  power  given  in  this  section,  even  if  you 
read  it  into  the  will.     That  is  a  difficulty  which  was 
pat  to  counsel  during  the  argument,  and  a  difficulty 
which  would  still  remain  even  after  the  construction 
which  the  court  has  put  upon  it.      However,  it  is 
easy  to  put  difficult  cases   whichever    construction 
he  adopted,  and  it  seems  to  me  that  having  regcurd 
to  the  object  of  this  statute,  which  was,  speaking 
generally,  to  enlarge  the  powers  of  trustees  even  under 
existing  trosts  as  well  as  under  trusts  created  in 
fotore,  it  is  more  consistent  with  that  object  to  give 
the  wider  interpretation  to  this  power  of  variation 
tiian  the  narrower  one ;  and  I,  therefore,  prefer  to 
say  that  this  power  of    varying  investments  means 
envying  sndi  investments  as  are  mentioned  in  section 
3  of  the  Act,  whether  those  investments  are  made 
under  the  power  given  by  the  Act,  or  whether  they 
were  made  before  the  Act  by  the  settlor  or  testator 
himself,  or  by  the  trustees  since  the  trust  has  arisen. 
If  the  investments  so  made,   whenever   made,   are 
within  any   of  the   investments   described  in    sub- 


sections (a)  to  (o)  in  section  3  of  the  Act,  then  I  think 
the  words  at  the  end  of  that  section  give  power  to 
vary  such  investments. 

For  these  reasons  I  agree  with  the  other  members 
of  the  Court  of  Appeal. 

I  fear  that  our  decision  will  subject  trustees  to 
greater  importunities  on  the  part  of  tenants  for  life 
than  heretofore,  and,  therefore,  I  wish  to  add  that  in 
changing  existing  investments  trustees  have  to  exercise 
a  discretion,  and  that  it  would  not  be  a  proper  exercise 
of  that  discretion  to  change  the  investment  merely 
for  the  sake  of  increasing  the  income  of  the  life 
tenant,  if  in  so  doing  the  security  of  the  'capital  fund 
is  diminished. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Arnold  &  Henry  IVhite, 

Solicitors  for  the  respondents,  Munns  (k  Longden, 


From  Chan.  Div.  Dec.  3,  18. 

In  re  McGtowAN. 
McGowAN  V.  Murray,  (a.) 

Solicitor — Costs — Taxatiofi — Negotiating  sale  subject  to 
sanction  of  court — Fees  paid  to  estate  agents  to  obtain 
evidence  as  to  indue  in  order  to  procure  sanction — 
**  Commission " — Scale  fee  for  negotiating  sale  by 
private  contract — General  Order  under  Solicitors^ 
Remuneration  Act,  1881,  Schedule  /.,  Part  I. ,  r.  11. 

Where  real  estate  is  being  sold  by  private  cojitract  under 
the  order  and  direction  of  the  court  in  an  administration 
action,  a  solicitor  who  does  everything  that  a  solicitor  ca7i 
do  in  arranging  the  sale  and  the  price  and  terms  and 
conditions  thereof  which  only  further  require  the  sanction 
of  the  court  to  become  binding,  **  arranges  the  sale"  <fec., 
within  the  meaning  of  rule  11  of  the  General  Order 
{guilder  the  Solicitors*  Remuneration  Act,  1881),*  Schedule 
/.,  Part  /.,  and  is,  therefore,  not  disentitled  to  the  scale 
fee  ^^for  negotiating  a  sale  of  property  by  private  con- 
tract "  under  the  scale  of  charges  in  Schedule  L,  Part  /., 
aforesaid,  by  the  mere  fact  that  the  contract  for  sale  does 
not  become  a  binding  one  till  sanctioned  by  the  court, 
provided  that  it  is  ultimately  so  sanctioned  and  an  actual 
sale  is  consequently  effected. 

Fees  paid  or  payable  by  the  cliefit  in  such  a  case  to 
valuers  [though  they  may  be  auctioneers  or  estate  agents), 
not  for  assisting  to  negotiate  the  sale,  but  in  order  to 
obtain  their  evidence  to  satisfy  the  court  that  the  price 
offered  is  a  fair  and  proper  one,  and  thus  obtain  its 
necessary  sanction,  are  not  "  commission  paid  by  the 
client  to  an  auctioneer  or  estate  or  other  agent "  within 
the  meaning  of  the  said  rule,  so  as  to  disetititle  the  solicitor 
to  tJie  aforesaid  scale  fee. 

Decision  o/Kay,  J.  (ante,  p.  90),'reversed, 

Appeal  from  Kay,  J. 

This  was  an  appeal  by  the  defendant,  and  hy  a 
party  having  leave  to  attend,  from  an  order  of  STay, 
J.,  disallowing  objections  to  taxation  in  this  action, 
in  which  real  estate  was  being  administered  by  the 
court. 

It  appeared  that  the  trustees  of  the  estate  which 
was  the  subject  of  the  action  had,  during  its 
pendency,  conducted  through  their  solicitor  ne^tia- 
tions  for  the  sale  of  the  property  under  administra- 
tion. The  solicitor  earned  the  negotiations  to  a 
successful  issue  to  the  extent  of  procuring  an  offer 
from  a  bank  to  purchase  it,  but  the  agreement  which, 
consequently  upon  that  offer,  was  entered  into  for  the 

(a,)  Reported  by  R.  H.  Deawe,  Esq.:  Barrister-at- 
Law. 
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purchase  of  the  property  by  the  bank,  was  (the 
estate  being  imd«r  administration  by  the  court) 
necessarily  conditional  upon  the  sanction  of  the  court 
being  obtained.  The  solicitor  got  affidavits  (to 
satisfy  the  court  that  the  price  offered  was  fair  and 
proper)  from  two  sldUed  valuers,  who  were  estate 
agents,  for  which  he  paid  them  a  small  fee,  which  he 
charged  to  his  clients.  The  court  being  satisfied  upon 
the  evidence  procured  by  the  solicitor  (including  the 
affidavits  by  the  two  skilled  valuers)  that  the  price 
offered  was  a  fair  and  proper  one,  sanctioned  the 
sale. 

The  General  Order  made  in  pursuance  of  the 
Solicitors'  Remuneration  Act,  1881  (44  &  45  Vict.  c. 
44),  provides,  by  Schedule  I.,  Part  I.,  r.  11  {inter  alia), 
that  **the  scale  for  negotiating  shall  apply  to  cases 
where  the  solicitor  of  a  vendor  or  purchaser  arranges 
the  sale  or  purchase,  and  the  price  and  terms  and 
conditions  thereof,  and  no  commission  is  paid  by  the 
client  to  an  auctioneer  or  estate  or  other  agent.'' 
The  scale  fee  for  '*  negotiating  a  sale  of  property  by 
private  contract  "  appears  at  the  beginning  of  the 
scale  of  charges  in  Schedule  I.,  Parti.,  in  the  General 
Order  aforesaid. 

When  the  costs  came  to  be  taxed,  the  taxing  master 
allowed  the  costs  of  obtaining  the  sanction  of  the 
court,  but  disallowed  the  scale  fee  for  negotiating 
(which  the  solicitor  had  charged  in  his  bill  of  costs), 
mainly  on  the  ground  that  commission  had  been  paid 
to  estate  agents  (referring  to  the  fees  paid  to  the 
valuers). 

The  question  having  come  before  Eav,  J.,  on  a 
summons  to  review  the  taxation,  he  held  that  the 
word  '*  arranges,"  in  rule  11,  meant  **  finally 
arranges,  so  that  a  binding  contract  is  created,"  and 
that  inasmuch  as  the  bank  nere  was  not  bound  until 
the  court  sanctioned  the  agreement,  the  sale  could  not 
be  said  to  have  been  finally  arranged  till  such  ssmction 
had  been  given  to  it,  and  the  solicitor  therefore  had 
not  arranged  the  sale  within  the  meaning  of  rule  11. 
The  jud^  accordingly  disniissed  the  summons,  and  up- 
held the  decision  of  the  taxing  master  (see  the  report, 
antey  p.  90). 

From  that  judgment  the  defendant  and  A.  Murray 
(a  party  attending)  appealed. 

Sir  H,  Bavei/y  Q.C.,  and  J.  D.  Davenport,  for 
the  appellants. — ^The  negotiation  was  in  fact  com- 
plete, notwithstanding  that  the  sanction  of  the  court 
was  required  to  make  the  contract  binding;  and 
with  respect  to  the  commission  paid  to  the  estate 
agent,  it  was  not  paid  for  arranging  the  sale.  In 
Parker  v.  Blenkhom  and  Newh&M  v.  Bailwardy  37 
W.  B.  401,  14  App.  Cas.  1  (before  the  House  of 
Lords),  in  which  the  decision  of  this  court  in  In  re 
Neivhould,  36  W.  R.  161,  20  a  B.  D.  204,  was  reversed, 
it  was  held  that  even  where  the  auctioneer's  commis- 
sion is  paid  by  the  client,  rule  11  does  not  deprive  the 
solicitor  of  all  remuneration  for  work  done  in  respect  of 
theconduotof  thesale,  butthat  under  the  Gtoeral  Order, 
r.  2  (c),  he  is  entitled  to  a  quantum  meruit  for  such  work, 
the  remuneration  to  be  regulated  according  to  the  old 
system  as  altered  by  Sch^ule  11.  Here  me  solicitor 
has  been  allowed  nothing  at  all  for  the  negotiating. 
The  scale  fees  apply  equa&y  to  sales  in  court  as  to  out- 
side sales :  Stanford  v.  Eoherts,  32  W.  R.  404,  26  Ch. 
D.  155;  In  re  Merchant  Taylors*  Co,,  33  W.  R. 
693,  30  Ch.  D.  28 ;  Humphreys  v.  Jones,  34  W.  R.  1, 
31  Ch.  D.  30,  32.  All  that  rule  11  means  is  that  the 
solicitor  is  not  to  be  remimerated  according  to  the 
scale  unless  he  does  the  work  himself ;  so  that,  if,  for 
instance,  the  negotiation  is  managed  by  an  estate 
agent,  the  solicitor  is  not  to  be  paid  for  it,  but  is 
simply  to  be  paid  a  quantum  meruit  for  what  he  has 
done,   if  he  nas  done  anything :    In  re    Wilson  (a 


lunatic),  29  Ch.  D.  790,  34  W.  R.  Dig.  185.  The 
negotiation  is  finished  before  the  matter  goes  to  tiie 
court  for  its  approval.  As  to  the  amount  paid  to  ihe 
valuers,  it  was  so  paid  to  obtain  the  necessary  evidoioe 
of  value  to  lay  before  the  court — ^it  was  not  paid  to 
them  as  agents  for  conducting  the  negotiatioiL 

Levett,  for  the  respondents. — ^The  judgment  of  the 
learned  judge  is  right.  The  negotiation  is  not  com- 
plete until  the  court  has  sanctioned  the  agreement 
it  might  have  come  to  nothing  through  the  non- 
approval  of  the  court.  The  solicitor  has  not  done  the 
whole  of  the  work.  If  he  is  to  have  the  scale  fee  he 
must  himself  advise  as  to  the  value  of  the  propertj  to 
be  sold.  How  can  it  be  said  that  the  sale  has  beoi 
arranged  when  no  one  is  bound  ?  Having  taken  part 
of  the  costs  on  the  quantum  meruit  footing,  he  cannot 
take  the  rest  according  to  the  scale.  Rule  11  lays 
down  two  conditions  for  entitling  the  soHcitor  to  be 
paid  by  the  scale  :  (1)  he  must  arrange  the  sale  and 
the  price  and  terms  and  conditions  thereof ;  and  [i] 
no  commission  must  be  paid  by  the  client  to  an 
auctioneer  or  estate  or  other  agent.  Neither  of  th» 
conditions  has  been  complied  with  in  this  case.  The 
client  is  charged  in  the  bill  of  costs  with  the  amoani 
paid  to  the  agents.  The  arranging  of  the  prioe  cosld 
not  be  complete  until  the  sanction  of  the  court  is 
obtained,  and  that  could  not  be  obtained  without  ihfl 
skilled  evidence  of  an  estate  agent  to  show  that  the 
price  offered  is  a  fair  and  proper  one.  [Bowex,  U. 
— Does  not  the  solicitor  arrange  the  prioe  when  be 
has  done  all  that  a  solicitor  as  such  can  do  to  arrange 
it  y]  No  !  Obtaining  an  offer  is  not  arranging  the 
sale.  [BowEN,  L. J. — Then  the  scale  can  only  apnly 
where  the  solicitor  has  authority  to  contract  ?]  Unles 
negotiating  a  sale  is  equivalent  to  merely  getting  an 
offer,  the  learned  judge  was  right.  The  prioe  here 
was  not  arrived  at  without  payment  of  a  fee  to  an 
estate  agent.  [Sir  H,  Davey,  Q.C.,  undertook  that, 
if  necessary,  the  charge  for  paying  the  agent  should 
be  struck  out  of  the  bill  of  costs,  as  it  appeared  from 
In  re  Wilso7iy  29  Ch.  D.,  on  p.  794,  that  if  the  aolidtor 
pays  the  agent  out  of  his  own  pocket  he  can  claim  the 
scale  fee.]  Hie  case  ought  to  oe  decided  as  it  stands, 
and  not  altered  in  the  way  proposed.  It  is  well  settle 
practice  that  you  must  stand  on  your  objectionfl: 
R.  S.  C,  1883,  ord.  65,  r.  27,  sub-rule  41.  Points  not 
raised  in  the  objections  before  the  taxing  masto- 
cannot  be  taken  upon  the  hearing  of  a  summons  to 
review :  In  re  Nation,  Nation  v.  Hamilton,  ol  L  T. 
N.  S.  648,  36  W.  R.  Dig.  66.  [BowEN,  L.J.— Theoomt 
can  impose  terms.]  According  to  their  own  state- 
ment, tne  trustees  consulted  the  skilled  person  before 
verbeJly  accepting  the  offer,  and  it  was  only  on  that 
advice  that  they  did  accept  it.  Therefore,  the  price 
was  not  arnuiged  by  the  solicitor  as  required  by  the 
rule. 

lilNDLEY,  L.J.— We  need  not  trouble  you,  Sir 
Horace  Davey.  This  case  raises  a  very  important 
question  upon  the  taxation  of  solidtors*  bills  of  oosti, 
where  sales  are  conducted  under  the  order  or  direcUoo 
of  the  court.  Everyone  knows  that  in  cases  of  that 
kind  there  never  is  or  can  be  any  binding  contnrf 
imtil  the  approval  of  the  court  has  been  obtained. 
Every  sale  under  the  direction  of  the  court  takes  this 
turn : — Proposals  are  laid  before  the  court  for  its 
approval ;  if  the  court  does  not  approve,  of  ooui* 
the  proposals  go  off,  or  have  to  be  modified.  If  the 
court  does  approve  them,  of  course  there  is  a  binding 
contract.  The  rule  relatLog  to  this  matter  which  «e 
have  to  consider  is  to  be  found  in  Schedule  L,  Put  L 
of  the  General  Order  made  under  the  McitorJ 
Remuneration  Act.  The  schedule  says  this,  in  ^^ 
I.,  *'  Scale  of  Charges  on  Sales,  Purchases,  and  Hoit- 
gages,  and  rules  applicable  thereto."  Then  "  YeDdoi'i 
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soEotor  for  negotiating  a  sale  of  property  by  priyate 
contract,  208.  per  £100."  Then  there  are  the  words, 
•'For  sale  of  property  by  public  auction,"  which  I 
may  pass  over.  Then  there  is  an  item  for  deducing 
title,  which  I  only  refer  to  because  it  includes  the  **  pre- 
paration of  contract  or  conditions  of  sale,"  so  much. 
Thai  in  connection  with  that  we  have  rule  11  :  "  The 
scale  for  conducting  a  sale  by  auction  shall  apply 
only  in  cases  where  no  commission  is  paid  by  the 
dioit  to  an  auctioneer."  That  does  not  apply  here, 
because  this  was  a  sale  by  private  contract.  Then  it 
goes  on:  **The  scale  for  negotiating  shskll  apply  in 
cases  where  the  solicitor  of  a  vendor  or  purchaser 
oranges  the  sale  or  purchase,  and  the  price  and 
tennsand  conditions  tnereof,  and  no  commission  is 
paid  by  the  client  to  the  auctioneer  or  estate  or 
other  agent." 

Now  the  facts  in  this  case  were  shortly  as  follows. 
A  lady  whose  estate  was  being  administered  in 
Chancay  was  entitled  to  £6,000  upon  mortgage  of 
lome  property,  and  there  was  a  foreclosure  order 
made.  I  do  not  think  it  had  been  made  absolute,  but 
it  was  dose  upon  being  made  absolute,  emd  steps 
were  taken  to  have  the  property  sold.  The  solicitor 
to  the  trust  had  an  offer  from  some  bankers.  They 
laid  they  would  buy  it  out  and  out  for  £6,000.  He 
thought  that  a  fair  price.  He  knew  perfectly  well 
that,  even  if  it  were  a  fair  price,  he  could  not  effect  a 
sde  on  behalf  of  his  client  at  that  or  any  other  price 
without  obtaining  the  sanction  of  the  court ;  and  he 
knew  he  could  not  obtain  that  sanction  without  lay- 
ing before  the  court  proper  evidence  that  the  price 
was  a  fair  one.  So  that  what  he  does  is  this:  He 
goes  to  certain  gentiemen  who  he  knew  had  valued 
tiie  property  some  years  before,  and  adra  them  whether 
£5,000  was  a  fair  price.  They  said  it  was,  and  he 
goi  them'  afterwards  to  make  an  affidavit  to  that 
cffiBct,  for  which  he  paid  three  guineas  and  a  half, 
nd  one  guinea.  He  carries  the  case  into  court,  and 
the  sale  at  £5,000  is  approved.  Then  he  says,  "  Now 
pay  me  for  negotiating  that  sale  i^e  scale  charges, 
and  pay  me  in  addition  what  I  have  paid  these  two 
genUemen  for  satisfying  the  court  th&t  the  proposals 
1  have  laid  before  the  court  aro  fit  and  proper  and 
onght  to  be  allowed." 

The  taxing  master  has  disallowed  that,  and  Eay, 
;.,  has  upheld  the  taxing  master's  decision.  The 
tuing  master  disallowed  tiie  claim  for  two  reasons : 
•'Rrst  of  all,"  he  says,  "you  have  not  negotiated 
the  sale  within  the  meanmg  of  this  rule  ;  and, 
woondly,  your  client  has  paid  commission  to  an 
agent." 

Now  let  UJB  see  what  the  first  proposition  in- 
volves. I  think  I  do  not  misunderstand  the  taxing 
master,  who  is  an  extremely  experienced  officer,  when 
I  construe  his  observations  as  amounting  to  an 
intimation  of  opinion  upon  his  part  that  this  scale  fee 
never  applies  to  sales  under  the  direction  of  the  court. 
His  ninth  observation  is  this : — "  It  is  not  at  all  dear 
to  my  mind  that,  where  the  sale  or  purchase  has  to  be 
>Pproved  by  the  court,  that  negotiation  fee  can  ever  be 
•i^pported,  as  in  every  such  case  a  considerable  sum  in 
action  to  the  negotiation  fee  must  be  paid  by  the 
dient,  and  this  the  solicitor  knows  before  starting  on 
the  business."  Now  it  appears  to  me  there  is  a  Bttie 
confusion  of  thought  there  as  to  what  **  negotiation  " 
means.  What  is  a  solicitor  who  has  the  conduct  of 
the  sale  in  court  to  do  ?  What  is  his  business  as  a 
negotiator  ?  I  cannot  understand  that  it  is  anything 
more  than  this : — ^To  obtain  all  the  terms  and  all  the 
conditions  (including  the  cost  price)  which  are  to  be 
hud  before  the  oourt.  It  is  his  business  to  negotiate 
those— it  is  not  his  business  as  negotiator  to  see 
to  tbdr  performance.  That  is  quite  another  matter. 
But  when  he  draws  up  and  finally  setties  the  pro- 


posals, which  are  laid  before  the  court  for  its  approval, 
that  appears  to  me  to  finish  the  part  of  the  business 
which  can  properly  be  called  negotiation.  If  in  the 
course  of  doing  that  he  charges  his  client,  or  his 
client  pays  or  has  to  pay — I  do  not  attach  any 
importance  to  actual  payment — ^if  in  the  course  of 
discharging  those  duties  which  are  involved  in  the 
negotiation,  his  client  pays,  according  to  the  language 
of  the  rule,  any  commission  to  an  auctioneer,  estate 
or  other  agent,  then  the  scale  fee  is  not  applicable. 

Now,  supposing  that  I  am  right  to  that  extent,  it 
appears  to  me  that  this  solicitor  aid  in  the  language  of 
this  rule,  as  the  solicitor  of  the  vendor,  arrange  the 
sale,  and  the  price  and  the  terms  and  conoitions 
thereof — that  is  to  say,  he  brought  the  parties  to  a 
point,  and  said,  *<  There  aro  the  terms,  there  is  the 
price,  and  there  are  the  conditions."  That  is  the 
negotiation.  Thereforo,  so  far  it  appears  to  me  he  is 
within  the  rule. 

Now  it  is  said  he  is  excluded  by  the  second  clause 
of  this  rule,  **  and  no  conmiission  is  paid  by  the  client 
to  an  auctioneer  or  estate  or  other  agent."  That 
appears  to  me  to  mean  necesseuily  this,  that  no  com- 
mission is  paid  by  the  client,  or  payable — I  put  that 
word  in — "  to  an  auctioneer  or  estate  or  other  agent," 
as  part  of  the  negotiation.  It  cannot  be  that  no  fee 
is  to  be  paid,  or  no  commission  is  to  be  paid,  by  the 
client  while  the  negotiation  is  pending — that  is  not 
what  the  rule  prohibits. 

Now,  what  the  solicitor  has  done  is  this ;  I 
take  the  facts  in  substance  from  Mr.  Tatham's 
affidavit,  which  is  obviously  a  truthful  one,  and 
from  what  is  stated  in  the  objections,  which  is 
to  the  same  effect.  What  Mr.  Tatham  says  in 
substance  is  this: — **I  negotiated  the  sale,  but  I 
knew  perfectiy  well,  in  order  that  that  condition 
of  obtaining  the  approval  of  the  court  should  be 
performed,  that  I  must  obtain  evidence  to  satisfy 
the  court  that  the  contract  was  a  proper  one ;  and  it 
was  for  that  purpose  that  I  paid  these  fees,  and  not  as 
part  of  ihe  negotiation."  And  he  says,  ''I  am 
entitled  to  the  s^e  fees  plus  these."  I  think  he  is 
right  on  that.  Mr.  Levett  says  that  in  this  particular 
case  the  facts  are  not  quite  in  accordance  with  the 
statement  I  have  made.  He  says,  in  effect,  **  Tou,  the 
solicitor,  went  and  negotiated  with  this  surveyor,  and 
even  if  you  did  not  pay  him,  you  became  uable  to 
pay  him  for  it  as  part  of  the  negotiations."  Well,  the 
solicitor  explains  that ;  he  says,  **  I  might  have  gone  to 
the  surveyor  after  I  had  got  this  proposal,  but  I  did  not 
go  after  tiiat,  because  I  knew  perfectly  well  it  would 
be  absurd  for  me  to  go  to  the  court  unless  I  had  got  the 
evidence  that  the  price  was  fair,  and  thereforo  I  got 
the  surveyor's  opinion  as  to  that  before,  instead  of 
after."  Still  the  question  arises.  Did  he  get  that 
opinion  as  part  of  the  negotiations,  or  did  he  get 
it  for  the  purpose  of  performing  the  condition  P  It 
appears  to  me  that  he  got  it  for  the  latter  purpose, 
and  that  the  view  taken  by  the  solicitor  is  right,  and 
that  the  appeal  must  be  allowed. 

BowBN,  L.J. — I  am  of  the  same  opinion,  and  I 
must  add  my  views,  as  we  aro  differing  from  the 
learned  judge  who  decided  the  case.  I  begin  by 
stating  that  we  aro  not  now  discussing  the  case,  nor 
aro  we  discussing  the  construction  of  the  rule  with 
rogard  to  a  case,  in  which  the  sale  has  ^ne  off,  and 
what  I  am  going  to  say  applies  to  cases  in  which  the 
sale  has  not  gone  off,  but  nas  been  effected,  and  in 
which  the  negotiations  with  the  agent  have  termin- 
ated in  a  successful  sale. 

Now  what  does  the  rule  say  ?  It  lays  down  two 
conditions  upon  which  alone  the  scale  for  negotiating 
is  to  apply.  The  first  is  an  affirmative  or  positive 
condition.    The  solicitor  must  have  arranged  the  sale 
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or  puichase,  and  the  prioe  and  the  terms  and  oondi- 
tiozxs  thereof.  The  second  is  a  negative  condition. 
He  must  haye  done  that,  but  the  client  must  not  have 
paid  any  commission  to  an  auctioneer  or  estate  or 
other  affent.  The  first  is  afifirmative.  The  second, 
which  sSao  must  exist  before  the  scale  can  be  applied, 
is  a  negative  condition.  Not  only  must  the  first  con- 
dition have  been  fulfilled,  but  the  prohibition  of  the 
second  condition  must  not  have  been  infringed. 
When  the  second  condition  says  that  no  commission 
must  be  paid  by  the  client,  it  means,  I  think,  it  must 
neitiier  oe  paid,  nor  must  the  client  be  made  liable 
in  law  to  pay,  because  I  think  the  one  is  really  the 
same  as  the  other  in  the  eves  of  the  law.  Where 
those  two  conditions  are  fulfilled  the  scale  applies. 

Now,  the  first  observation  which  it  seems  to  me  to 
be  necessary  to  make  is  that  this  rule  cannot  be 
intended  not  to  apply  to  cases  where  the  agent  has 
only  power  to  negotiate,  it  cannot  be  that  it  is  only 
meant  to  be  applicable  in  cases  where  the  agent  has 
power  to  contract,  and  to  complete  the  whole  con- 
tract, as  well  as  to  complete  the  negotiation.  If  that 
is  so,  What  does  it  mean  ?  What  does  the  first  con- 
dition mean  when  it  says  that  the  solicitor,  before 
the  scale  applies,  must  arrange  the  sale  or  purchase, 
and  the  price  and  terms  and  conditions  thereof  ?  It 
means,  I  think,  in  cases  like  that  which  we  are 
considering,  where  the  sale  is  ultimately  effected, 
that  the  solicitor  "  arran^,"  if  he  brings  the 
negotiation  to  a  close  which  leaves  his  principal 
free  to  accept  or  not,  and  his  principal  afterwards 
does  accept.  Negotiation,  I  should  have  thought, 
in  the  ordinary  meaning  of  the  English  language, 
is  that  which  passes  between  parties  or  their 
agents,  in  the  course  of,  or  incident  to,  the  making 
of  the  contract ;  and  if  the  negotiation  is  brought  to 
a  dose  which  leaves  the  principal  at  liberty  to  say, 
"  You  have  done  this;  I  accept  the  offer,"  then  tiie 
agent  has  done  all  that  a  negotiating  agent  can  do, 
and  within  the  meaninfi^  of  the  rule  he  has  ''ar- 
ranged "  the  sale,  the  sale  afterwards  being  effected. 
Mr.  Levett  says  that  the  arrangement  is  not  complete 
if  the  principal  has  had.  to  consult  somebody  else,  or,  if 
the  principal  chooses  to  consult  somebody  else,  before 
he  consents.  Beally,  with  great  respect  to  one  of  the 
most  ingenious  arguments  we  have  had  in  this  court, 
it  is  an  absurdity,  and  Mr.  Levett  had  to  admit  that 
his  argument  went  to  this — that  a  solicitor  had  not 
arranged  a  sale  if  the  principal  went  down  to 
Brighton  to  consult  his  wife  oefore  he  accepted. 
Now,  is  that  possible?  But  if  the  solicitor  has 
nevertheless  arranged  completely,  although  the  prin- 
cipal may  take  time  to  consult  a  third  person,  why  is 
it  not  arranged  completely  as  regards  the  solicitor, 
and  as  regwds  a  thurd  pajrty,  because  the  principal 
has  to  get  the  sanction  of  the  court  before  he  can 
effectuate  the  sale  P  It  seems  to  me  that  it  is  clear 
that  the  solicitor  has  *'  arranged"  if  he  has  done  all 
that  a  man  can  do  who  is  appointed  an  agent  to 
negotiate.  If  that  is  so,  then  the  first  branch  of 
the  definition  is  fulfilled.  The  solicitor  here  has 
arranged  the  sale. 

Is  tae  negative  condition  compUed  with  P  Has  any 
commission  been  paid  by  the  chent  to  an  auctioneer 
or  estate  or  other  agent  P  The  answer  seems  to  me  to 
be  dear — ^that  no  commission  has  been  paid  at  all  to 
anybody.  A  commission  means  a  payment  on  a 
particular  scale  paid  to  an  agent;  but  this  fee  has 
Bot  been  paid  by  the  solidtor  on  behalf  of  the  client 
to  anybody  as  an  agent.  It  was  paid  to  obtain  the 
expert  evidence  of  a  witness.  That  is  really  what  it 
was  intended  for.  However  you  characterize  it, 
the  last  words,  it  seems  to  me,  in  which  you  can 
characterize  it,  are  as  commission  paid  to  an  anc 
tioner  or  estate  or  other  agent. 


To  my  mind  the  learned  judge  was  wrong,  with 
great  respect  to  him,  and  it  is  dear  where  he  went 
wrong — ^he  thought  that  the  rule  was  a  much  harder 
rule.  The  learned  judge  put  a  construction  upon  tfaii 
rule  which  would  exclude,  it  seems  to  me,  from  the 
operation  of  it  a  vast  amount  of  business  which  the 
rule  must  have  been  intended  to  cover.  It  certainly 
covers,  to  my  mind,  cases  in  which  the  scent  is 
appointed  as  agent  to  negotiate  only,  and  I  Uiinkit 
certainly  ought  te  cover  cases  in  which  sales  aie 
effected  under  the  sanction  of  the  court  The  leaned 
judge  says : — *^  Arrange,  I  think,  in  this  role  11, 
which  only  applies  te  negotiations,  means  that  the 
negotiation  must  be  a  complete  negotiation  resnltinj^ 
in  a  binding  contract." 

If  he  means  by  that  that  the  solidtor  cannot  get 
the  fee  because  he  is  only  an  agent  to  negotiate,  it 
seems  to  me  that  it  makes  the  rule  inapplioAhie  to  a 
vast  mass  of  business,  and  if  he  means  tiiat,  to  make 
the  scale  fee  applicable,  the  negotiation  must  Tesolt 
in  a  binding  contract  by  the  prindpal  accepting  tbat 
which  has  been  done  without  being  obliged  to  apply 
for  the  sanction  of  the  court,  I  do  not  myself  see 
any  valid  reason^  for  the  distinction. 

Fry,  L.J. — I  will  endeavour  with  what  brevify  I  1 
can  to  express  my  concurrence  ia  the  opinions  of  my 
learned  brethren.  We  are  concerned  with  interpreting  : 
a  rule  which  describes  under  what  drcumstanoes  ^  , 
vendor's  solicitor  is  to  be  entitled  to  a  fee  for  n^  j 
tiating  a  sale  of  property  by  private  contract  Kov  'j 
it  appears  to  me  that  there  is  no  better  aeooiained 
distmction  than  that  which  exists  between  n^ 
tiating  for  a  contract  and  the  contract  itself,  and 
thou^  the  negotiation  continues  up  to  the  point 
when  the  consent  of  the  consenting  party  is  giveB, 
it  ceases  there.  Now  the  cases  in  which  the  scak 
fee  is  applicable  are  defined  in  these  words: 
**  The  scale  fee  for  negotiating  shall  apply  in 
cases  where  the  solidtor  of  a  vendor  or  pnn^aser 
arranges  the  sale  or  purchase,  and  the  price  and  teimi 
and  conditions  thereof."  According  to  my  viev  of 
the  facts  of  this  case  the  solicitor  did,  in  feet,  ana^ 
the  sale,  the  price,  the  terms,  and  the  conditions,  nt 
had  an  interview  with  the  bank  manager,  who  he 
found  was  willing  to  give  a  sum  of  £5,000.  He  thea 
settled  the  terms  with  the  bank  manager  or  the  8(£- 
dtor  of  the  bank — he  arranged  with  them  the  tenni 
and  conditions  of  the  contract,  and  then  presented  it 
in  that  form  to  the  court.  I  tl^nk,  therefore,  in  point 
of  fact,  he  did  arrange  all  the  things  that  are  thoe 
mentioned. 

Now  it  is  said  by  the  learned  judge  that  in  sadi  a 
case  as  this  the  solicitor  does  not  '*  arrange,"  bat  that 
the  court  "arranges.''  We  are  not  dealing  with  a  case 
in  which  the  court  has  refused  to  accede  to  or  approve 
of  the  terms  which  had  been  settled  by  the  soluator. 
It  may  be  that  there  are  circumstances  in  whidi  it 
might  be  truly  said  that  the  judge  in  chamben  has 
arranged  the  terms  or  the  conditions  of  sale.  About 
those  cases  I  say  nothing.  Nothing  of  the  kind 
occurs  in  the  present  instance.  So  far  as  we  haie 
heard,  the  contract  as  settled  by  Mr.  Tatham  in  o^ 
junction  with  the  solicitors  of  the  bank  was  adopted 
and  approved  by  the  court  Therefore  I  think  the 
affirmative  words  are  amplv  satisfied  in  this  case. 

The  second  inquiry  is  tnis.  Has  any  oommisBiflD 
been  paid,  or,  I  may  say,  is  any  oommission  pay^ 
able,  by  the  client  to  an  auctioneer,  or  to  id 
estate  or  other  agent  P  The  auctioneer  is  out  of  the 
question.  The  only  thing  that  can  be  said  is  that 
two  fees,  one  of  three  and  a  half  guineas,  and  the 
other  of  one  guinea,  were  paid  to  two  gentleman,  ^ 
I  suppose  may  be  describe  as  estate  agents.  They 
are  called  valuers,  and  no  doubt  oany  on  businfisa  ai 
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eBtste  agents.  They  were  not  employed  in  this  case 
M  agents,  and  therefore  they  could  earn  no  commis- 
sion, and  therefore  no  commission  was  either  paid  or 
payable  to  them.  What  was  paid,  or  is  payable,  to 
them,  are  fees,  in  the  one  case  for  inspecting,  and 
makiiig  an  affidavit  as  to  the  value  of,  tne  property, 
and  in  the  other  for  making  an  affidavit  with  regard 
to  the  value  of  the  property  without  inn>ecting.  They 
are  not  commissions.  I  tmnk  the  solicitor,  therefore, 
has  brought  his  case  within  the  very  terms,  and  within 
the  meaning  and  spirit,  of  this  rule,  and  therefore  this 
appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Cunliffea  &  Davenport^ 
kac  Darbyshire,  TcUhamj  &  W<yrthinffton,  Manchester. 

Solicitors  for  the  respondents,  Bower,    CoUon,    & 
Bwffer, 


From  a  B.  Div.  Jan.  12. 

Showers  and  Others,  AppellarUs, 
Assessment  Committee  of  the  Chelmsford  Union, 
Bespondenta,  (a.) 

Poor  rate  —  Bateability — Residence  of  police  officers — 
Occupation  for  public  purposes — Police  station* 

Certain  buildings  under  one  roof  and  surrounded  by  a 
wall  consisted  in  part  of  private  residenceSy  occupied  by 
the  appellarUs,  who  were  the  chief  constable  and  other 
officers  of  police,  and  tlieir  families,  and  in  pa/rt  of  store 
rooms  J  parade  ground,  and  stables  used  for  police  pur- 
potet.  There  were  no  cells  used  for  the  reception  and 
d^rUion  of  prisotiers.  All  the  buildings  were  used 
eidmively  for  police  purposes,  the  Chief  Constable  being 
Imnd  to  reside  there  ow  a  condition  of  his  appointment. 
Each  officer  paid  a  rent  for  the  premises  occupied  by  him, 
wch  rerit  being  deducted  from  his  pay.  The  appellants 
having  been  assessed  to  the  poor  rate  in  respect  of  the 
iuildings  occupied  by  them  as  residences. 

Held,  thai,  upon  the  fads,  the  appellants  had  a  separate 
heneficial  occupation  of  the  premises,  which  were  used  by 
(hem  <u  private  residences,  and  not  for  public  purposes, 
and  tluU  they  were  therefore  rateable  in  respect  thereof 

Decision  of  the  Queen^s  Bench  Division,  ante,  p.  174, 
affirmed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
DiTiaon  (reported,  ante,  p.  174),  upon  a  case  stated 
00  appeal  against  a  poor  rate. 

The  case  is  fully  set  out  in  the  report  in  the  coiu-t 
bdow. 

Channell,  Q.C.,  and  Woollett,  for  the  appellants. 

W.  J.  Orubbe  and  IT.  B,  Duffield,  for  the  respond- 
ents, the  assessment  committee,  were  not  called  upon. 

The  following  cases  were  referred  to  in  addition  to 
tiiose  cited  in  the  court  below: — Jones  v.  Mersey 
Doda,  13  W.  R.  1069,  11  H.  L.  Cas.  443,  and  Beg. 
T.  Stewart,  6  W.  R.  35,  8  E.  &  B.  360. 

Per  Curiam  fLord  Esher,  M.B.,  and  Bowen 
md  Fry,  L.JJ.): — The  question  in  this  case  is 
omplj  one  of  fact.  The  appellants  occupied 
tiiese  houses  beneficially,  and  they  paid  a  rent 
for  tiiem.  It  is  dear  upon  the  facts  stated  in 
the  case  that  this  building,  called  Springfield  Court, 
ia  not  one  building.  Each  appellant  occupied  a 
Kpaiate  house,  and  he  occupied  it  as  a  private  resi- 
^oice,  and  not  for  public  purposes.     The  appellants, 

(a*)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


therefore,  are  liable  to  be  rated.  But,  even  assuming 
that  this  is  all  one  building,  still,  upon  the  facts 
stated  in  the  case,  it  is  obvious  that  it  is  not  a  police- 
station,  and  within  the  rule  of  exemption  on  that 
ground.  A  police-station  is  a  well-known  term,  and 
there  are  here  none  of  the  ordinary  essentials  of  a 
police-station.  The  appeal  must,  therefore,  be  dis- 
missed. 

Appeal  dismissed. 

Solicitors    for    the  appellants,     Patersons,     Snow, 
Bl<fxam,  &  Kinder,  for  H.  &  H.  W.  Gibson,  Ongar. 

Solicitors  for  the  respondents,  Duffield  <fc  Bruty. 


From  Q.  B.  Div.  Dec.  3,  8. 

De  Pass  v.  Capital  and  Industries  Corporation 
(Limited). 
ViNALL  {Garnishee),  (a.) 

Practice  —  Garnishee  —  Affidavit  of  judgment  creditor 
alleging  specific  debt — Affidavit  of  garnishee  specific 
cally  denying — Ord.  45,  r.  1. 

Where,  on  an  application  for  a  garnishee  order,  the 
applicant  specifies  a  particular  debt  owed  by  the  garnishee 
to  the  judgment  debtor,  it  is  not  sufficient  for  the  garnishee 
to  deny  that  he  owes  that  particular  debt,  but  he  must 
state  that  he  is  not  indebted  to  the  judgment  debtor  at  all. 

On  such  an  application  it  is  sufficient  for  the  applicant 
to  state  that  he  is  informed  and  believes  thai  the  garnishee 
is  indebted  to  the  judgment  debtor. 

Coren  v.  Bame,  37  W.  B.  415,  22  Q.  B.  D.  249,  ap- 
proved. 

Appeal  from  the  decision  of  a  divisional  court 
(Mathew  and  Gfrantham,  JJ.). 

The  plaintiff  having  recovered  judgment  for  £148  in 
the  action  against  the  defendant,  which  remained  im- 
paid,  obtained  a  garnishee  order  nisi  against  Yinall 
on  the  following  affidavit  made  by  his  solicitor : — **  I 
am  informed  bv  Mr.  W.  E.  Walker,  the  managing 
director  of  the  defendant  company,  and  verilv  bcilieve, 
that  F.  J.  Yinall,  of  79.  Camden-road,  Lonaon,  wine 
merchant,  is  indebted  to  the  defendant  company  in 
the  sum  of  £100  and  upwards  for  unpaid  calls  due  in 
respect  of  300  shares  held  by  him  in  the  defendant 
company.'*  Upon  the  application  to  make  this  order 
absolute  Vinall  appeared  to  show  cause,  and  filed  the 
following  affidavit : — "  I  have  paid  to  the  Capital  and 
Industries  Corporation  (Limited)  all  sums  payable  by 
me  in  respect  of  the  300  shares  held  by  me  m  the  cor- 
poration, save  and  except  such  sums  as  are  still  un- 
called on  such  shares,  and  which  simis  I  am  advised 
I  am  not  liable  to  pay  until  a  call  is  properly  made." 

The  master  required  Yinall  to  make  an  affidavit  stat- 
ing that  he  was  not  indebted  to  the  company  at  all,  and 
on  Yinall's  refusal  referred  the  matter  to  the  judge. 
Yaughan  Williams,  J.,  at  chambers,  after  giving 
Yinall  an  opportunity  of  amending  his  affidavit  in 
this  respect,  which  Ymall  declined  to  do,  made  the 
order  absolute.  The  Divisional  Court  reversed  this 
order,  thinking  that  as  the  plaintiff  had  chosen  in  his 
affidavit  to  specify  a  particular  debt  it  was  sufficient 
for  Yinall  to  deny  uiat  he  owed  that  debt.  The 
plaintiff  appealed. 

Winch,  Q.C.,  and  Ciavell  Salter,  for  the  appellant. 
— The  plaintiff  has  put  more  than  was  necessary  in  his 
affidavit.  Under  ord.  65,  r.  1,  he  need  only  state 
that  the  third  party  **is  indebted"  to  the  debtor. 

(a.)  Beported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 
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High  CotmT.   . 

In  re  Jeffery.                                               High  CJourt. 

Chan.  Div. 
North,  J. 


Nov.  13. 


In  re  Jbffery. 
Burt  v.  Arnold,  (a.) 


In/ant  —  Contingent  legacy  —  Income  —  Maintenance — 
Conveyancing  and  Law  of  Property  Act,  1881  (44  <fc 
45  Vict,  c.  41),  «.  43. 

A  tesUUoT  gave  his  residuary  estate  to  trustees  in  trust 
for  saltj  conversion,  and  investme^it,  and  out  of  the 
income  of  the  investments  to  pay  certain  life  annuities, 
and  subject  thereto  the  fund  was  to  he  held  upon  trust  for 
all  and  every  the  present  and  future-horn  children  of  his 
two  daughters  respectively  {except  a  specified  sofi  of  one  of 
them)  who,  whether  in  the  testator's  lifetime  or  after  his 
death,  being  a  8<m  or  sons,  should  have  attained  or  should 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  should  have  attained  or  should  attain  that 
age  or  should  have  married  or  should  marry. 

Held,  that  the  whole  surplus  income  belonged  to  those 
grandchildren  who  had  attained  twenty-one  at  the  time 
it  adeemed,  and  that  section  43  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  empowering  trustees  to  apply 
for  the  maintenance  of  an  infant  the  income  of  property 
held  in  trust  for  him  contingently  on  attaining  twenty- 
one,  was  not  applicable  to  the  case. 

Adjourned  summons. 

William  Jeffery  by  his  will,  dated  the  1st  of  July, 
1886,  gave  his  residuary  estate  to  F.  Arnold  and  B. 
Blatch  upon  trust  for  sale  and  conversion  and  invest- 
ment of  the  proceeds,  and  out  of  the  income  of  the 
investments  to  pay  certain  life  annuities,  and  the 
testator  directed  that,  subject  to  the  trusts  therein- 
before declared,  the  proceeds  of  the  sale  and  the  in- 
vestments thereof  for  the  time  being  should  be  held 
upon  trust  for  all  and  every  the  present  and  future 
bom  children  of  his  son  Clayton  William  Jeffery,  and 
all  and  every  the  present  and  future  bom  children 
(except  W.  C.  Burt)  of  his  daughter  Matilda  Jane 
Burt,  and  all  and  evenr  the  present  and  future  bom 
children  of  his  daughter  Paulina  Mary  Burt,  who, 
*'  whether  in  my  lifetune  or  after  my  decease,  being  a 
son  or  sons,  shall  have  attained  or  shall  attain  the  age 
of  twenty-one  years,  or,  being  a  daughter  or  daughters, 
shall  have  attained  or  shall  attain  that  age  or  sh^  have 
married  or  shall  marry,*'  and  if  more  than  one  in 
equal  shares  as  tenants  in  common,  such  children 
of  his  sons  and  daughters  to  take  jter  capita  and  not 
per  stirpes.  And  the  testator  declared  that  the  shares 
of  his  granddaughters  not  bom  in  his  lifetime  should 
be  for  their  separate  use. 

The  testator  also  directed  that  the  shares  of  his 
grandchildren  bom  in  his  lifetime  should  be  settled 
upon  them  and  their  children. 

The  testator  died  on  the  20th  of  Febmary,  1887, 
leaving  his  son  Clayton  William  Jeffery,  who  after- 
wards married  but  had  no  children;  his  daughter 
Matilda  Jane  Burt,  who  had,  besides  W.  C.  Burt  and 
a  child  who  died  a  minor  in  the  testator's  lifetime,  a 
son  who  was  of  age  and  a  daughter  who  was  under 
twenty-one  and  unmarried;  and  his  daughter 
Paulina  Mary  Burt,  who  had  nine  children,  four  of 
whom  were  of  age,  and  who  was  living  apart  from 
her  husband  and  maiTifRining  her  children. 

The  surplus  income  of  the  testator's  residuary  estate 
after  payment  of  the  annuities  given  by  his  will  was 
represented  by  a  sum  of  £1,221  Consolidated  £2J 
per  Cent.  Annuities  standing  in  the  names  of  the 
trustees. 

This  was  an  originating  summons  taken  out  by 

(a.)  Beported  by  Jr.  Trustram,  Esq.,   Barrister-at- 
Law. 


Paulina  Mary  Burt  and  her  children,  and  served  upon 
the  trustees  of  the  will  and  the  son  who  was  of  age  of 
Matilda  Jane  Burt,  for  the  detennination  of  the 
questions  who  were  entitled  to  the  surplus  income, 
and  whether  Paulina  Mary  might  be  repaid  out  of  the 
surplus  income  the  moneys  which  had  been  expended 
by  her  for  the  maintenance  of  her  children,  and  also 
whether  part  of  the  surplus  income  might  be  paid  to 
her  for  the  future  maintenance  of  her  infant  childreB 
by  virtue  of  section  43  of  the  Conveyancing  Act,  1881. 

Section  43  of  the  Conveyancing  Act,  1881,  enaolB 
as  follows:  **(i.)  Where  any  property  is  held  bj 
trustees  in  trust  for  an  infant,  either  for  life  at  for 
any  greater  interest,  and  whether  absolutely,  or  con- 
tingently on  his  attaining  the  age  of  twenty-one 
years  or  on  the  occurrence  of  any  event  before  bis 
attaining  that  age,  the  trustees  may,  at  their  nk 
discretion,  pay  to  the  infant's  parent  or  giiaHian  if 
any,  or  otherwise  apply  for  or  towcuxls  Sie  infant' • 
maintenance,  education,  or  benefit,  the  income  of  that 
property,  or  any  part  thereof,  whether  there  is  any 
other  fund  applicable  to  the  same  purpose,  or  any 
person  bound  by  law  to  provide  for  the  infant's  main- 
tenance or  education  or  not. 

'*  (ii.)  The  trustees  shall  accumulate  all  the  residiie 
of  tnat  income  in  the  way  of  compound  interest  by 
investing  the  same  and  the  resulting  income  there- 
of from  time  to  time  on  securities  on  which  they  are 
by  the  settlement,  if 'any,  or  by  law  authorized  to 
invest  trust  money,  and  shall  hold  those  aocumulatioDs 
for  the  benefit  of  the  person  who  ultimately  becomes 
entitled  to  the  propexty  from  which  the  same  arise ; 
but  so  that  the  trustees  may  at  any  time,  if  they  think 
fit,  apply  those  accumulations,  or  any  part  thereof,  as 
if  the  same  were  income  arising  in  the  then  current 
year." 

O,  Curtis  Price,  for  the  plaintiffs. — ^This  is  a  case  in 
which  the  income  of  the  shares  to  which  the  infants 
are  entitled  contingently  on  attaining  twenty-one  is 
applicable  for  the  maintenance  of  the  infants,  and 
Mrs.  Burt  ought  to  be  repaid  out  of  the  surplus 
income  the  sums  she  has  expended  on  the  maintenanoe 
of  her  infant  children,  and  to  receive  part  of  the 
surplus  income  for  their  future  maintenance:  Con- 
veyancing Act,  1881 ,  8.  43  (i.) ;  Hill  v.  Grant,  33  W.  B. 
511,  29  Ch.  D.  331. 

Coltman,  for  the  defendant  other  than  the  tmsteee. 
— The  surplus  income  of  the  trust  fund  belongs  to 
those  of  the  children  who  have  for  the  time  being 
attained  twenty-one,  and  section  43  (i.)  of  the  Con- 
veyancing Act,  1881,  is  inapplicable  to  this  case. 

He  reiferred  to  Shepherd  v.  Ingram,  Amh.  448; 
Mills  V.  Norris,  5  Ves.  jun.  336 ;  Sc<M  v.  Earl  of  Scar- 
borough, 1  Beav.  154. 

Wright  Taylor,  for  the  trustees. 

Curtis  Price,  in  reply. — Shepherd  v.  Ingram,  MilU 
V.  Norris,  and  Scott  v.  Earl  of  Scarborough  are  at 
variance  with  the  later  case  of  Bratidon  v.  AtUm,  *i 
Y.  &  C.  C.  C.  24,  30. 

North,  J.— The  43rd  section  of  the  Conveyancing 
Act,  1881 ,  provides  : — [His  lordship  read  the  section 
and  proceeded.]  Now,  eliminating  the  words  not 
apphcable  in  the  present  case,  it  comes  to  this.  Where 
property  is  held  by  trustees  in  trust  for  an  in&nt 
either  for  life  or  for  any  greater  interest  contingently 
on  his  attaining  twenty-one,  the  trustees  may,  st 
their  discretion,  pay  to  the  infant's  parent,  or  other-  ^ 
wise  apply  for  the  infant's  maintenanoe,  education,  or 
benefit,  me  income  of  that  Broperty,  or  any  put 
thereof.  A  Construction,  whicn  1  am  bound  by,  has 
been  given  by  the  Court  of  Appeal  to  this  section  m  thd 
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)  of  JSiU  y.  Orani,  The  decision  is  thiS)  that  sec- 
tion 43  of  the  Conveyancing  Act,  1881,  empowering 
trostees  to  apply  towards  the  maintenance  of  an 
mfant  the  income  of  property  held  in  trust  for  him 
contingently  on  his  attaining  the  age  of  twenty-one 
years,  does  not  authorize  the  allowance  of  maintenance 
where,  apart  from  the  Act,  the  infant  on  attaining 
tw^enty-one  would  only  be  entitled  to  the  legacy 
without  interest.  That  decision  settles  the  law  as  far 
as  I  am  concerned.  If  the  infants  attain  twenty-one 
would  they  be  entitled  to  the  past  income  of  their 
shares  P  If  not  this  section  docs  not  apply.  Would  an 
infant,  on  attaining  twenty-one  ana  so  becoming 
entitled  to  a  share,  be  entitled  to  say,  '*  Where  is  the 
past  income  of  my  share,  pay  it  over  to  me  P  "  On  read- 
iag  the  will  it  is  impossible  to  say  what  the  share 
wm  be  which  any  infant  will  become  entitled  to  on 
attaining  twenty-one.  If  I  cannot  say  what  any  share 
will  be,  it  is  impossible  to  give  the  income  of  any  share 
or  say  what  sum  should  1^  allowed  for  maintenance 
in  reroect  of  any  share.  If  any  share  were  vested, 
ihen  I  might  consider  whether,  if  an  infant  must 
receive  something,  I  could  not  render  the  fund  avail- 
able for  the  maintenance  of  the  infant ;  but  here  the 
infants  are  entitled  contingently  on  attaining  twenty- 
one.  Then,  again,  is  there  any  past  income  which  an 
infant  could  call  for  on  attaining  his  majority  P 
The  cases  seem  to  show  that  the  income  of  tiie 
trust  fund  belongs  to  the  children  who  for  the 
time  being  have  attained  twenty-one,  according  to 
Shepherd  V.  Ingraniy  Mills  v.  Norris,  Scott  v.  Earl  of 
Scarborough,  It  is  suggested  that  the  later  case  of 
Brandon  v.  Astan  is  at  variance  with  these  cases.  But 
I  do  not  think  the  point  was  decided  in  that  case.  I 
do  not  find  that  the  adult  children  asked  to  have  the 
income  of  the  whole  trust  fund.  The  learned  judffe 
stated  that  he  should  allow  tiie  adult  children  me 
interest  of  their  shares,  which,  if  not  otherwise  right, 
might  be  supported  by  analogy  to  the  course  fre- 
queotly  taken  oy  the  court  as  to  maintenance,  and  no 
parties  objected. 

Then  there  is  the  still  later  case  of  Fumeaux  v. 
Rueker,  W.  N.,  1879,  at  p.  135,  in  which  the  dr- 
comstances  are  stated  thus  : — *'  Bequest  in  trust  for 
the  daughter  of  the  testatrix  for  me,  and  after  her 
decease  for  all  her  children  living  at  tlie  death  of  the 
testatrix  who,  being  sons,  should  attain  twenty-one 
or  who,  being  daughters,  should  attain  that  age  or 
marry,  in  equ^  shares.  The  daughter,  who  survived 
the  testatrix,  died,  leaving  three  children,  two  sons  and 
B  daughter,  bom  in  the  testatrix's  lifetime.  The 
Miaster  of  the  Rolls  considered  that  the  income  of  the 
property  up  to  the  time  when  the  eldest  child  attained 
twenty-one  should  fall  into  the  residue,  and  that  on 
his  attaining  twenty-one  he  was  entitled  to  the  whole 
of  the  income  until  the  next  child  attained  twenly- 
ooe,  when  the  two  eldest  were  entitled  to  share  the 
income  until  the  youngest  attained  a  vested  interest  in 
the  property,  when  the  corpus  would  be  divided  be- 
tween them  in  equal  shares.''  This  decision  seems  to 
be  a  decision  in  point ;  and  I  decide  this  case  in  the 
Bsme  way.  I  should  be  glad  to  decide  the  other  way 
if  I  could. 

Solicitors,  Harlow;  Whitehouse  cfc  EtheringUm, 
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In  re  Pyle  Works  (Limited),  (a.) 

Company — Borrowing  powers — Indemnity  by  company 
to  directors  to  secure  promissory  notes  and  guarantees 
given  by  directors — Mortgage  of  uncalled  capital, 

A  limited  company y  incorporaied  in  1880,  of  which 
one  object  was  (clause  3  (t) )  **  to  borrow  money  by 
mortgage  or  otherunse,  receive  money  on  deposit,  arid 
issu€  tra/nsferable  and  other  bonds  and  mortgage  deben- 
tures, and  any  other  securities  founded  or  bcued  upon  all 
or  any  of  the  real  and  personal  assets  or  upon  the  crtdit 
of  the  company,'*^  uhu  in  liquidation  under  an  order  of 
the  IGth  of  February,  1889.  In  1882  the  company  had 
obtained  an  overdraft  from  a  bank  on  security  of  two 
joint  promissory  notes,  payable  on  demand,  given  by  two 
directors,  M,  and  G,  These  notes  ivere  renewed  at 
various  times  down  to  1889.  M,  and  O,  also  executed 
guarantees  to  two  railway  companies.  In  April,  1882, 
the  board  resolved  that,  under  article  81  of  the  company^ s 
articles,  the  directors  should  be  indemnified,  and  in 
March,  1886,  a  similar  resolution  was  passed,  and  also 
that  they  should  be  secured  by  means  of  a  charge  on  the 
uncalled  capital.  In  May,  1886,  a  mortgage  by  way  of 
indemnity  to  M,  and  O,  was  executed  ^^  of  the  uneatled-up 
amounts  of  £4  per  share  on  5,000  shares,^*  M,  and  Q, 
had  made  payments  to  the  bank  and  to  the  railway 
companies,  and  now  claimed  the  benefit  of  their  security. 

Held,  upon  the  evidence,  that  it  was  part  of  the  agree- 
ment that  M,  and  G,  should  be  indemnified  by  a  charge 
upon  the  uncalled  capital,  and  that,  the  overdraft  being  a 
borrowing  of  money,  the  transaction  was  a  borrowing  on 
the  security  of  the  uncalled  capital,  and  to  that  extent  the 
mortgage  was  valid. 

Held,  also,  that  clause  3  (L)  authorized  the  issue  of 
securities  founded  upon  uncalled  capital. 

Held,  also,  that,  under  the  artides,  the  indemnifying 
of  a  director  was  a  legitimate  business  purpose  of  the 
company. 

Adjourned  summons. 

The  question  in  this  case  was  whether  a  mortgage 
of  uncalled  capital,  dated  the  3rd  of  May,  1886,  m 
favour  of  Robert  Mcllwraith  and  Edward  Gotto,  two. 
of  the  directors  of  the  company,  was  valid. 

The  company  was  incorporated  in  1880  under  the 
Ck>mpanie6  Acts,  1862  and  1867.  The  objects  of  the 
company  were,  inter  alia,  to  acquire  certain  mines, 
and  ^clause  3  (L)  of  the  memorandum  of  association) 
**  to  Dorrow  money  by  mortgage  or  otherwise,  receive 
money  on  deposit,  and  issue,  transferable  and  other 
bonds  and  mortgage  debentures,  and  any  other 
securities  founded  or  based  upon  all  or  any  of  the  i-eal 
and  personal  assets  or  on  the  credit  of  the  company." 

Amoi^  the  articles  of  association  were — 

*  *  81.  Everydirector,  and  also  every  auditor,  manager, 
secretary,  and  other  officer,  and  his  heirs,  executors, 
administrators,  and  assigns,  shall  be  indemnified  by 
the  company  from  aU  losses  and  expenses  incurred  by 
them  respectively  in  or  about  the  discharge  of  their 
respective  duties,  except  such  as  happen  from  their 
own  respective  wilful  acts  or  defaults." 

**  102.  The  business  of  the  company  shall  be  managed 
by  the  board,  who  shall,  on  behalf  of  the  company, 
adopt  and  carry  out  the  amercements  mentioned  in  the 
memorandum  of  association,  and  exercise  all  such 
powers  of  the  company  as  are  not  by  Act  of  Parlia- 
ment, or  by  the  regulations  of  the  company  for  the 
time  being  in  force,  expressly  declared  to  m  exercis- 
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able  by  the  company  in  general  meeting;  subject, 
nevertheless,  to  such  regulations  (not  beins  inconsis- 
tent with  the  aforesaid  provisions  or  regmations)  as 
may  be  prescribed  by  the  company  in  general  meet- 
ing ;  but  no  regulations  ma<&  by  iJie  company  in 
general  meeting  shall  invalidate  any  prior  act  of  the 
board  which  would  have  been  valid  if  such  regulation 
had  not  been  made." 

Powers  of  directors  : — 

•*  106.  They  may  let,  mortgage,  sell,  or  otherwise 
dispose  of,  either  absolutely  or  conditionally,  and  in 
sucn  manner  and  upon  such  terms  and  conditions  in 
all  respects  as  they  think  fit,  any  of  the  property  of 
the  company,  and  may  accept  payment  or  satufaction 
for  any  property  so  disposed  of  in  fully  paid-up  or 
other  shares,  or  partly  m  shares  of  the  company  or 
any  other  company  and  partly  in  cash,  or  in  any  such 
other  manner  whatsoever  as  they  deem  expedient." 

"  111.  They  may  from  time  to  time  borrow  on 
bonds  or  debentures  of  the  company,  or  on  mortgage 
of  all  or  any  part  of  the  property  of  the  company,  and 
either  with  or  without  including  in  any  such  mort- 
gage all  or  any  definite  proportion  of  the  capital  of 
the  company  then  uncalled,  such  sums  of  money  as 
they  from  tmie  to  time  think  expedient." 

**  116.  They  may  do  all  such  acts,  enter  into  all 
such  contracts  and  engagements,  and  pay,  apply,  and 
dispose  of  any  of  the  moneys  or  property  of  tne  com- 
pany, and  generally  act  in  such  manner  as  they  shall 
from  time  to  time  deem  necessary  or  expedient  for 
carrying  out  all  or  any  of  the  objects  or  purposes  of 
the  company,  and  may  also  from  time  to  time,  and 
either  temporarily  or  permanently,  omit,  postpone,  or 
abstain  from  carrying  out  all  or  discontinue  the 
further  carrying  out  of  any  one  or  more  of  such 
objects  as  they  shall  from  time  to  time,  in  the  exer- 
cise of  their  discretion,  deem  most  to  the  advantage  of 
the  company." 

In  1882  ttie  company  foimd  it  necessary  to  obtain 
an  overdraft  from  their  bankers,  who  were  willing  to 
give  the  required  accommodation  on  the  security  of  a 
promissory  note  signed  by  two  directors.  At  this 
time  there  were  five  directors — McH wraith  and  Gbtto, 
the  claimemts,  R.  C.  Grant,  J.  S.  Fletcher,  and  M.  W. 
Cave,  the  last  named  hema  since  deceased.  It  was 
arranged  that  the  note  shomd  be'  given  by  the  claim- 
ants, and  a  promissory  note,  dated  the  ufii  of  April, 
1882,  for  £2,500,  payable  on  demand^  was  given  by 
them  to  the  bankers. 

On  the  28th  of  April,  1882,  the  following  resolu- 
tion was  passed : — *  *  Besolved  that,  under  artide  81 ,  the 
directors  who  have  made  themselves  jointly  responsible 
with  the  company  for  a  sum  of  £2,500  by  a  promis- 
sory note  signed  by  Mr.  Gotto  and  Mr.  Mcllwraith 
be,  and  are,  hereby  indeionified.  This  promissory 
note  having  been  requested  by  the  company's  bankers 
as  a  security  for  a  loan  to  the  company;  the  bank 
having  asked  a  second  promissory  note  for  £2,500  as  a 
security  for  a  further  loan  to  the  company  for  that 
sum,  and  Messrs.  Gotto  and  Mcllwraith  having 
consented  to  sign  such  note,  Resolved  that,  on  their 
doing  so,  they  be  indemnified  in  respect  of  such 
liability,  in  accordance  with  article  81,  as  above." 

A  second  promissory  note  for  £2,500,  payable  on 
demand,  was,  on  the  29th  of  April,  1882,  given  by 
Mcllwraith  and  Gotto  to  the  bankers  for  a  similar 
purpose.  The  two  notes  were  renewed  from  time  to 
time,  the  last  renewals  being  on  the  29th  of  January 
and  the  4th  of  February,  1889.  On  the  23rd  of  May, 
1886,  Mcllwraith  and  Gotto  executed  guarantees  in 
favour  of  the  Great  Western  and  London  and  North- 
Westcm  Railway  Companies  for  sums  which  might 
become  due  from  the  Pyle  Works  (Limited)  to  those 
railway  companies.  The  guarantees  were  as  fol- 
lows : — 


*'  Great  Western  Railway. — Conditions  of  Ghiarantee. 

**  We,  the  undersigned,  Robert  Mcllwraith,  Rodies- 
ter-buildings,  Leadenhall-street,  and  Edward  Gotto, 
The  Lodge,  Hampstead,  two  of  the  directors  of  tlie 
Pyle  Works  (Limited),  do  hereby  guarantee  and  agree 
that,  in  consideration  of  the  Great  Western  Railway 
Co.  giving  credit  to  the  Pyle  Works  (Limited),  we 
will  be  personally  responsible  for  the  payment  oif  all 
mone3rs  from  time  to  time  owing  by  the  Pyle  Worfa 
(limited)  to  the  Great  Western  Railway  Co.,  and  will 
pay  the  same  on  demand  in  case  of  default  by  tlie 
Pyle  Works  (limited)." 

This  guarantee  was  duly  executed  by  these  two 
directors  on  the  26th  of  May,  1886. 

The  guarantee  given  to  itie  London  and  North- 
Western  Railway  (>).  was  in  a  somewhat  fidler  foim, 
and  was  as  follows : — 

**  In  consideration  ofyour  opening  a  ledger  aoooimt 
in  favour  of  the  Pyle  Works  (limited)  for  carriage  of 
materials  to  be  both  received  and  forwarded  over 
your  system  and  other  systems  connected  therewitli, 
we  hereby  jointly  and  severally  agree  to  guarantee 
the  due  payment  of  such  account  on  the  following 
conditions." 

Ten  conditions  foUowed  with  reference  to  the  car- 
riage of  the  goods,  including,  (3),  to  the  effect  that 
the  accounts  were  to  be  made  up  monthly  and  must 
be  paid  in  full  within  eight  days  after  tne  12tii  of 
each  month ;  and  (10),  that  in  case  of  failure  to 
observe  any  of  the  conditions  the  credit  accounts 
would  be  closed  and  cash  payments  required  to  be 
made  for  the  future,  and  in  case  the  account  should 
not  be  paid  in  accordance  with  the  conditionB  the 
company  was  to  have  the  right  to  detain  any  goods 
or  wagons  by  way  of  lien,  and  to  sell  them,  and 
apply  the  proceeds  in  or  towards  the  liquidation  of 
the  debts  due  to  the  company.  This  guarantee  was 
duly  executed  by  the  same  two  directors  on  the  28th 
of  May,  1886. 

At  a  meeting  of  the  directors  of  the  Pyle  Worin 
(limited)  on  the  18th  of  March,  1886,  it  was  resolved 
*'  that,  Messrs.  Mcllwraith  and  Gotto  having  gnanm- 
teed  the  loan  to  the  company  of  £5,000  by  the  BiitiBh 
Lmen  Co.'s  Bank,  be  indemnified,  and  that  a  chaigeon 
the  uncalled  capital  be  given  them  in  respect  of  1^ 
loan,  and  that  they,  having  guaranteea  the  Great 
Western  Railway  and  the  London  and  North- Western 
Railway  ledger  accounts,  that  a  similar  charge  be 
given  for  £1,500;  and  it  is  resolved  that  the  com- 
pany's solicitors  be  instructed  to  prepare  the  diaige, 
and  that  the  company's  solicitors,  Messrs.  Grant  ft 
Beesley,  be  instructed  to  affix  the  seal  of  the  company 
to  the  documents." 

The  mortgage  of  the  3rd  of  May,  1886,  was  given 
in  pursuance  of  the  last-mentioned  resolution.  It 
contained  recitals  that  the  company  had  been  incor- 
porated with  a  capital  of  £100,000,  divided  into 
10,000  shares  of  £10  each,  that  6,000  shares  had  been 
issued  and  allotted,  and  that  from  5,000  of  them  the 
sum  of  £6  per  share,  and  no  more,  had  been  called 
up,  and  that  the  remainder  of  the  6,000  had  been 
paid  up  in  full  or  issued  as  fully  paid  up,  and  that  a 
mortgage  was  given  on  the  3ra  of  January,  1882,  to 
Messrs.  F.  &  J.  B.  Greenwood  (see  38  W.  R.  282, 
674,  44  Ch.  D.  535)  on  3,500  of  the  shares  to  sccnre 
the  repayment  to  them  of  the  sum  of  £2,500  and 
interest  thereon.  It  was  further  recited  that  the 
mortgagees  (McIlwraitJi  and  Gotto)  had,  at  the 
request  of  the  company,  guaranteed  to  the  British 
linen  Co.'s  Bank  the  repayment  of  a  sum  of  £5,00<» 
which  had  been  advanced  by  the  bank  to  the  com- 
pany with  interest  at  four  per  cent,  per  annum,  and 
had  also  at  the  like  request  guaranteea  to  the  railway 
companies  above-mentioned  the  payment  of  such  sun 
as  might  be  owing  to  tiho^e  oompaniee  by  the  com- 
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pany  for  carriage  of  goods  upon  their  ledger  account 
with  the  railway  companies,  and  that  ''the  said 
goarantees  were  given  by  the  said  mortgagees  upon 
the  express  condition  that  the  said  company  should 
execute  to  thoni  the  mortgage  hereinafter  contained 
to  secure  them  (the  said  moi*tgagees)  against  any  loss 
or  damage  they  may  sustain  by  reason  of  giving  the 
said  guarantees."  After  such  recitals  the  company,  in 
consideration  of  the  premises,  thereby  covenanted  with 
the  mortgagees  that  the  company,  their  successors 
and  assigns,  would  forthwith,  immediately  after  the 
mortgagees,  or  either  of  them,  should  pay  any  moneys 
under  the  guarantees,  repay  the  same,  with  interest 
at  £4  per  cent.,  and  would  otherwise  indemnify  their, 
and  each  of  their  heirs,  &c.,  against  all  loss  or 
damage  by  reason  of  entering  into  the  said 
goarantees,  and  that,  in  further  consideration  of  the- 
premises,  the  said  company,  as  beneficial  owners,  did 
hereby  assign  imto  tne  said  mortgagees  "  all  the 
said  uncalled-up  amounts  of  £4  per  ^lare  on  o,000 
shares'*  of  the  said  company  (these  5,000  shares 
including  ordinary  and  preference  shares),  on  which 
£6  per  shctre  only  had  been  paid  up. 

This  was  expressed  to  be  subject  to  a  prior  mort- 
gage of  the  3rd  of  January,  1882,  above-mentioned,  to 
Messrs.  Greenwood  of  *'  the  uncalled-up  amounts  of 
£4pershai-eon  5,000  shares  of  the  company,"  and  to  be 
by  way  of  indenmity  to  Mcll wraith  and  Gotto  against 
ail  loss  and  damage  by  reason  of  their  giving  the 
guarantees  mentioned  in  the  recitals.  The  Pyle 
Works  (Limited)  had  gone  into  liquidation,  by  an 
order  made  the  16th  of  February,  1889,  and 
Hcllwraith  and  Gotto  had  been  called  upon  to  make, 
and  had  made,  payments  to  the  British  linen  Co.'s 
Bank  of  £5,000,  and  to  the  railway  companies,  in 
respect  of  the  promissory  notes  and  of  the  guarantees, 
of  £1,943,  and  they  now,  by  their  summons,  claimed 
the  benefit  of  their  security. 

Mr.  Mcllwraith,  who  had  been  chairman  of 
the  board,  and  was  largely  interested,  having  been 
settled  on  the  list  of  contributories  for  583  shares, 
had,  since  the  decision  of  Stirling,  J.,  in  January, 
1890  (see  38  W.  R.  282,  44  Ch.  D.  234)  deposed  that 
he  was  willing  to  assist  in  procuring  the  overdraft  or 
loan  to  be  made  if  he  was  assured  uiat  he  could  be 
secured  against  loss,  that  he  consulted  Mr.  Lane,  the 
solicitor  to  the  company,  as  to  what  security  could  be 
given  to  the  directors  who  should  join  in  the 
guarantee,  and  that  the  solicitor  suggested  a  mort- 
gage over  the  uncalled  capital,  that  he  explained  to 
Mr.  Gotto  that  such  a  security  could  be  given,  and 
that  he  agreed  to  join  in  guaranteeing  the  overdraft 
or  loan  upon  the  terms  of  a  mortgage  of  the  uncalled 
capital  b^g  given  them ;  that  at  a  meeting  of  the 
hoaid  of  directors  on  the  12th  of  April,  1882,  it  was  re- 
solved that  an  overdraft  should  be  obtained  on  the  note 
of  the  company  and  two  directors,  it  having  been  pre- 
viously arranged  that  Mr.  Gbtto  and  himself  should  be 
the  directors  executing  it  on  the  terms  of  their  being 
properly  indemnified  by  the  company,  and  having 
s  security  given  to  them  over  the  uncalled  capital  to 
protect  them  against  loss,  and  that  on  the  17th  of 
April,  1882,  Mr.  Gotto  and  he,  relying  on  that 
understanding  and  arrangement,  executed  a  joint 
and  several  promissory  note  for  £2,500  payable  on 
demand,  that  beine  the  amount  required  m  the  first 
instance,  that  the  loan  account  of  the  company  was 
&t  once  debited  with  the  sum  and  credit  was  given 
by  the  buik  for  the  amount  to  the  company  in  the 
oidinary  current  account.  He  further  deposed  that 
he  discussed  with  the  other  directors  the  question  of 
giving  them  a  security  for  their  guarantee  before  they 
consented  to  give  such  s^uarantee ;  that  in  particular 
be  suggested  the^  should  have  a  mortgage  similar  to 
that  given  to  prior  mortgagees,  but  not  to  include 


the  general  assets ;  that  it  was  unanimously  aereed 
that  they  ought  to  be  so  secured  in  respect  of  the 
guarantees,  and  that  it  should  be  executed  in  their 
favour  when  they  required  it,  and  that  it  was  cer- 
tainly undcratood  by  him,  and,  he  believed,  by  Mr. 
Gbtto,  by  Mr.  Lane,  the  solicitor  of  the  company, 
and  by  the  other  directors  that  they  were  to  be  en- 
titled to  have  such  a  proper  and  sufficient  security 
given  to  them,  whenever  they  should  ask  for  it,  to 
secure  them  against  loss  under  their  guarantees; 
that  they  only  executed  the  promissory  notes  upon 
that  footing ;  and  that  the  further  overdraft  or  ad- 
vance of  £2,500  was,  in  due  course,  carried  through 
in  the  same  manner  and  upon  the  same  ^  terms  and 
understanding.  He  also  deposed  that  he  and  Mr. 
Gbtto  were  asked  to  give  the  guarantees  to  the  rail- 
way companies  in  1886,  and  that,  having  regard  to 
the  additional  liability  which  they  were  then  asked 
to  undertake,  they  both  agreed  that  they  ought  to 
press  the  company  to  execute  to  them  we  security 
which  it  had  been  imderstood  they  were  to  have  to 
secure  them  against  loss  in  respect  of  the  guarantees 
given  to  tiie  British  Linen  Ck).'s  Bank;  that  both 
Mr.  Gk>tto  and  he  insisted  that  a  security  should  be 
given  to  them  over  the  uncalled  capital  to  secure 
them  against  liability  under  the  guarantees  to  the 
two  railway  companies,  and  also  aguust  the  liability 
under  which  they  were  to  the  British  Linen  Co.'s 
Bank  in  respect  of  the  two  promissory  notes,  and 
that  it  was  only  on  condition  of  such  security  being 
given  them  that  they  consented  to  give  the  new 
guarantees.  He  further  deposed  that  it  was 
thoroughly  intended  by  them,  and  they  believed, 
thoroughly  understood  by  the  other  members  of  the 
board,  that  tiiey  would  only  aUow  the  guarantees  to 
the  bank  to  continue  upon  the  terms  of  the  security 
beine  given,  and  that,  therefore,  a  mortgage  of  the 
uncaU^  capital  was  given  them  on  the  3rd  of  May, 
1886 ;  and  on  the  26th  of  May,  1886,  Mr.  Gotto  and 
he  signed  the  guarantees  to  the  two  railway  com- 
panies. Similar  evidence  was  given  by  Mr.  Gk>tto, 
which  was  confirmed  by  an  affidavit  of  the  two  sur- 
viving directors,  Messrs.  Grant  and  Fletcher. 

On  the  10th  of  August,  1887,  the  company  executed 
a  mortgage  to  Fer&iand  Gautier  (who  was  not  a 
shareholder),  to  secure  a  sum  of  £4,000,  with  interest 
at  eight  per  cent,  per  annum,  the  property  assigned 
as  security  being  '*  idl  the  said  uncalled-up  amounts 
of  £4  per  share  on  the  said  5,000  shares, ''  but  subject 
to  the  said  mortgages  to  Messrs.  Greenwood  and  to 
Mcllwraith  and  Gotto. 

On  the  28th  of  October,  1887,  the  company 
executed  a  mortgage  to  Mcllwraith  alone  to  secure  a 
sum  of  £3,000,  with  interest  at  four  per  cent,  per 
annum,  the  property  assigned  as  security  being  **  all 
the  said  uncallea-up  amounts  of  £4  per  share  on  the 
said  5,000  shares."  This  mortgage  purported  to  be 
made  subject  to  the  mortgages  to  Messrs.  Greenwood 
and  to  Mcllwraith  and  Gotto,  but  did  not  refer  to 
Gbutier*s  mortgage  of  the  10th  of  August,  1887. 

Of  these  four  mortgages  the  only  one  roistered  at 
the  office  of  the  Begistrar  of  Joint-Stock  Companies 
was  Gautier's,  but  all  four  were  registered  m  the 
resistor  of  mortgages  kept  by  the  company. 

On  the  13th  of  January,  1890,  Stirling,  J.,  after 
deciding  that  the  mortgagees  under  the  mortgages  of 
imcalled  capital  of  the  3rd  of  January,  1882,  of  the 
10th  of  August,  1887,  and  of  the  28th  of  October, 
1887,  were  entitled  to  have  the  calls  appHed  in  pay- 
ment of  their  mortgage  debts  in  priority  to  the 
general  creditors  (anavmich  decision  was  affirmed  by 
the  Court  of  Appeal,  38  W.  R.  674,  44  Ch.  D.  534), 
said  that  the  mortgage  of  the  3rd  of  May,  1886, 
appeared  to  go  a  step  beyond  those  which  had  been 
upheld  in  In  re  Inna  of  Court  Hotel  Co,,  L.  B.  6  Eq. 
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82,  16  W.  R.  Ch.  Dig.  65,  and  Howard  v.  Patent  Ivwy 
Manu/acturitig  Co.,  36  W.  R.  801,  38  Ch.  D.  156,  and 
that  he  would  not  then  say  that  it  was  invalid,  but 
that  it  would  be  desirable  to  know  something  more 
of  the  circumstances  under  which  that  mortgage  was 
given  than  was  contained  in  the  affidavits  then  before 
the  court,  and  that  his  decision  on  that  part  of  the 
case  would  be  postponed  until  that  information  had 
been  furnished  to  the  court.  Since  this  last-men- 
tioned date  the  further  evidence  above  summarized 
had  been  in  consequence  filed. 

ff.  B,  Buckley,  Q,C.,  and  C.  A,  James,  for  Gotto. — 
At  the  date  of  the  agreement  to  indemnify  there  was 
an  agreement  to  give  an  advance,  and  the  evidence  now 
put  in  shows  the  transaction  was  the  borrowing  of 
money  in  compliance  with  a  request  made.  The 
directors  went  to  the  bank  under  their  powers  (article 
102);  this  may  not  aU  appear  in  the  books  of  the 
co^>any,  but  the  directors  had  to  be  secured. 

They  referred  to  In  re  Patent  Ivory  Manufacturing 
Co, 

Gralmm  HastinySy  Q.C.,  and  F,  Whinney,  for 
Mcllwraith. 

H,  A,  Giffard,  Q.C,  and  Haldane,  Q,C.,  for  the 
liquidator. — Was  there  a  power  to  borrow?  It  is 
covered  by  the  earlier  part  of  the  clause ;  it  is  for  the 
purposes  of  the  company ;  either  it  is  part  of  the  busi- 
ness of  the  company,  or  it  faUs  into  some  express 
clause ;  and,  if  the  latter,  it  must  be  under  the  borrow- 
ing clause.  Article  81  only  refers  to  a  general  in- 
demnity out  of  general  assets.  There  is  no  power 
of  giving  such  a  preference.  Tlie  directors,  it  should 
be  observed,  abstained  until  1886  from  taking  this 
form  of  indenmity,  and  merely  took  a  general  in- 
demnity under  article  81. 

Phipson  Beale,  Q,C,,  and  T,  H,  Caraoti,  for  unsecured 
creditors. — If  the  general  power  to  issue  bonds  and  to 
borrow  is  taken,  article  106  might  possibly  justify 
these  transactions ;  but  even  in  that  article  the  power 
is  only  to  borrow  such  sums  as  they  shall  deem  ex- 
pedient; so  these  mortgages  have  to  be  justified. 
Was  this  really  a  mortgage  for  money  borrowed? 
A  definite  agreement  is  wanting.  A  mortgage  must 
be  something  capable  of  being  registered  under  sec- 
tion 43  of  the  Act  of  1862.  The  mortgage  of  1886  is 
not  really  part  of  the  transactions  of  the  year  1882. 
As  to  the  railway  companies,  that  is  not  borrowing 
money,  it  is  running  into  debt. 

They  referred  to  In  re  German  Mining  Co,,  2  W.  R. 
543,  4  De  G.  M.  &  G.,  at  p.  40. 

Buckley,  Q.C,  in  reply. — The  powers  of  the  direc- 
tors to  boirow  are  entirely  at  their  own  discretion. 

He  referred  to  In  re  Anglo- Danubian  Navigation 
and  Steam  Colliery  Co.,  23  W.  R.  783,  L.  R.  20  Eq.  339, 
and  Brooks  &  Co.  v.  The  Blackburn  and  District  Benefit 
Building  Society,  33  W.  R.  309,  9  App.  Gas.  857. 

Cur.  adv.  vult. 

Nov.  18. — STiKLlNa,  J.  (after  stating  the  facts  and 
reading  the  resolutions  and  articles  of  association 
above  set  out). — The  Pyle  Works  having  gone  into 
liquidation,  Messrs.  McDwraith  and  Gotto  have  been 
called  upon  to  make,  and  have  made,  payments  to 
the  bankers  and  the  railway  companies  m  respect  of 
the  promissory  notes  and  the  guarantees,  and  they 
now  claim  the  benefit  of  their  security.  The  validity 
of  a  charge  on  uncalled  capital  of  the  company  given 
by  way  of  security  for  money  borrowed  has  been 
establii^ed  by  the  decision  of  the  Court  of  Appeal 
{In  re  PyU  Works,  38  W.  R.  674,  44  Ch.  D.  634V 

In  the  present  case  no  money  was  borrowed  from 
McHwraith  and  Qotto,  and  the  question  is  whether 


it  was  within  the  powers  of  the  directors  to  give 
such  a  security  as  that  of  the  3rd  of  May,  1886. 
First,  is  it  valid  as  an  indemnity  against  loss  on  the 
promissory  notes  given  to  the  bankers?  It  is  to  be 
observed  that  the  resolutions  of  the  28th  of  ApnL 
1882,  as  recorded  in  the  minutes,  say  nothing  as  to 
any  bargains  on  the  part  of  Mcllwraith  and  Gotto 
for  a  security  on  the  uncalled  capital,  or  on  any  part 
of  the  property  of  the  company.  I  apprehend,  how- 
ever, that  evidence  is  admissible  to  show  what  the 
real  agreement  was  between  them  and  the  oompany. 
This  would  clearly  be  so  if  Mcllwraith  and  Gotto 
had  not  been  directors ;  in  that  case  the  minute  would 
not  have  been  admissible  against  them.  As  they 
were  directors,  the  minute  is  admissible  against  them, 
but  none  the  less  does  other  evidence  appear  admb- 
sible,  though  the  existence  of  the  minute  is  a  drcum- 
stance  to  h^  considered  in  judging  its  weight.  Now, 
McHwraith  gives  this  accoimt  of  the  matter:  [His 
lordship  read  the  evidence  of  Mr.  Mcllwraith,  a  sum- 
mary of  which  is  above  stated.  1  Gotto  gives  siinilai 
evidence,  and  this  is  confirmed  by  the  joint  affidsnt 
of  the  other  surviving  directors.  Grant  and  Fletdier. 
None  of  these  gentlem^i  have  been  cross-exammed. 
and  I  come  to  the  conclusion  that  it  was  a  term  of 
the  agreement  between  the  company  and  McHwraith 
and  Gotto,  under  which  the  promissory  notes  were 
given  to  the  bankers  that  Mcllwraith  and  Gotto 
should  be  indemnified  by  means  of  a  charge  on  t^ 
imcalled  capital  of  the  company  in  accordance  witk 
the  recited  to  that  effect  in  the  deed  of  the  3rd  oi 
May,  1886.  That  being  so,  and  the  overdraft  being 
clearly  a  borrowing  of  money,  it  appears  to  me  that 
the  transaction  was  in  substance  a  borrowing  of 
money  on  the  security  of  the  uncalled  capital  of  the 
company  within  the  meaning  of  article  111.  It  is 
true  that  the  bankers  from  whom  the  money  was 
actually  borrowed  were  content  with  the  pCTSonsl 
security  of  the  guarantors ;  but  the  fuarantora,  as 
part  of  the  same  transaction,  stipulated  for  a  counter 
security  in  the  shape  of  a  charge  on  the  uncalled 
capital;  and  I  do  not  think  £at  article  111  re- 
qmres  the  mortgages  there  mentioned  to  be  mm. 
to  the  persons  by  whom  the  money  is  lent.  I  think, 
therefore,  that  to  this  extent  the  mortgage  is  valid. 

Next,  how  does  the  case  stand  as  regards  the  sums 
paid  in  respect  of  the  g^uarantees  given  to  the  railway 
companies  r  The  company  did  not,  on  the  security  of 
these  guarantees,  borrow  money  from  the  railway 
companies,  but  by  means  of  them  obtained  on  credit 
the  services  of  &e  companies  as  carriers  of  goods. 
No  authority  has  been  cited  to  show  that  this  can  he 
treated  as  a  borrowing  of  money,  and  on  principle  1 
have  difficulty  in  seeing  that  it  is.  If,  then,  the 
validity  of  the  mortgage  depended  on  the  applicahtlity 
of  article  111,  I  should  feel  great  doubt  whether  it 
could  be  supported.  I  think,  however,  that  danse  3 
(L)  of  the  memorandum  of  association  empowers  the 
company  to  *'  issue  transferable  and  other  bonds,  and 
mortgage  and  debenture  and  any  other  securities 
founded  or  based  upon  all  or  any  of  the  real  aod 
personcd  assets  or  on  the  credit  of  the  oompany," 
not  merely  to  secure  the  repayment  of  borrowed 
money,  but  generally  for  the  purposes  of  the  com- 
pany. I  think,  further,  that  the  term  **  assets"  in 
this  clause  is  intended  bv  article  111  to  include  unpaid 
capital,  and,  accordingly,  that  the  clause  authorizes 
the  issue  by  the  company  of  securities  founded  or 
based  upon  the  imcalled  capital  of  the  company.  By 
article  102  the  directors  may  exercise  all  the  powers  of 
the  company,  subject  to  any  regulations  prescribed 
by  the  company  in  general  meeting.  There  are  no 
such  regulations  whicm  affect  the  issue  of  securities ; 
and  I  think,  therefore,  that  the  directors  might  issue 
securities  founded  or  based  upon  uncalled  capital  for 
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any  legitimate  business  purpose  of  the  company. 
The  indemnifying  of  a  director  seems  to  me,  both 
mder  article  81  and  under  article  116,  to  be  such  a 
purpose,  and  I  therefore  come  to  the  conclusion  that 
the  mortgage  is  valid,  and  that  the  claim  under  it 
ought  to  be  admitted. 

Solicitors,  Drake^  Son^  &  Parian;  Maples ^  Te^adale, 
d'  Co.  ;  Lan^j  Monro ^  Sonttery  &  Blark ;  G*  M. 
f'lnnents. 


Chan.  Div. 
Kekewich 


iv.    ) 
,J.l 


Dec.  o. 


Williamson  v.  Hine  Brothers,  (a.) 
Skipping — Managing  owners  —  Principal  and  agent — 
Secret  profits — Brokerage — Commission, 

It  is  the  duty  of  a  managing  owner  of  a  ship  to  pro- 
cHTf  rhurttrs  and  freii/hts,  and  there/ore^  in  the  absence 
of  any  s}tecial  bargain,  a  managing  owner  who  is  also  a 
thipbroker  is  mrt  entitled  to  make  a  profit  for  himself  by 
commission  or  brokerage  for  procuring  charters  and 
freights. 

Adjourned  summons. 

This  action  had  been  brought  by  one  of  the  co-owners 
of  certain  ships  against  the  managing  owners,  who  were 
a  firm  of  ship  and  insurance  brokers,  for  a  declaration 
that  the  defendants  were  not  entitled  to  retain  for 
their  own  benefit  certain  secret  profits,  alleged  to 
have  been  made  by  them,  oonsistdng  of  brokerage 
on  freights  and  charters,  commissions  on  insurance 
premiums,  and  other  commissions,  and  an  account  of 
each  alleged  secret  profits  and  payment  accordingly. 
The  defendants  received  as  their  remuneration  for 
management  a  fixed  sum  for  each  ship. 

Upon  the  action  coming  on  for  trial,  judgment  was 
given,  dismisding  the  greater  part  of  the  plaintiff* s 
chum,  but  an  inquinr  was  directed  whether  it  was 
within  the  duties  of  the  defendants,  as  managing 
owners  of  the  ships,  or  otherwise  as  agents  of  the 
phiintiff  and  the  other  owners,  to  procure  freights  and 
charters ;  and,  if  so,  an  account  of  the  sums  received 
by  them  by  wa^  of  commission  or  brokerage  in  respect 
of  such  chartermg  or  freightage.  This  judgment  was 
affirmed  on  appeal.  The  chief  clerk,  by  his  certifi- 
cate, answerea  the  inquiry  in  the  affirmative. 

This  was  a  summons  by  the  defendants  to  vary  this 
certificate. 

QfjTtll  BarneSy  Q.C.,  and  Farwell,  for  the  summons. 

Warmingtotiy  Q,C,y  and  Ashton  Cross,  for  the 
phkintiff. 

Kekewich,  J. — The  principle  upon  which  this 
inquiry  is  based  is  abundantly  dear.  A  paid  agent — 
lam  not  now  concerned  with  an  unpaid  agent — is 
bound  to  discharge  for  a  reasonable  remuneration  all 
thoee  duties,  multifarious  or  otherwise  and  onerous 
or  otherwise,  in  his  personal  contemplation,  which 
the  tenns  of  the  agency  cover.  He  must  make 
his  own  bargain  with  his  principal,  and  it  is  his  duty 
to  do  all  that  that  bargain  entails,  and  to  be  content 
with  his  wages.  If  he  is  called  upon  to  do  anything 
outside  the  terms  of  his  agency,  he  is  entitled  to  make 
a  special  bargain,  or  he  can  decline  to  do  it  unless  he 
is  ronuneratod  on  a  special  footing.  Or  he  may  do 
the  work,  and,  provided  everything  is  fair  and  above 
board,  he  pro&bly  would  be  imowed  some  fair 
remuneration  according  to  some  known  measurement 


(a.)  Beported  by  James  H.  Bakewell,  Esq.,  Bar- 
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of  the  value.  But  if  he  does  anything  within  the 
terms  of  his  agency,  however  uncompensated  it  may 
seem  to  him  personally,  he  can  neither  charge  for  it 
in  his  account,  nor  can  he  secretly  take  emv  commis- 
sion for  it.  Take  such  a  case,  by  way  of  illustration, 
as  that  of  an  estate  agent.  An  estate  agent's  duties 
might  be  extremely  difficult  to  define,  but  if  the 
landowner  requires  him  to  see  after  the  building  of  a 
cottage  which  involves  the  purchase  of  timber,  it 
would  be,  I  apprehend,  the  duty  of  the  estate  a^ent 
to  purchase  the  timber  on  the  best  terms  obtainable ; 
and  if  he  happezis  to  be  a  timber  merchant  he  can- 
not supply  the  timber  at  a  profit.  If  he  deals  with 
another  timber  merchant,  who  is  disposed  to  give 
him  a  commission  for  the  introduction  of  the  busi- 
ness, he  must  either  resign  that  commission,  or, 
accepting  it,  give  his  employer  the  benefit  of  it.  If, 
on  the  other  hand,  the  landowner  requires  a  carriage 
for  his  own  use,  and  he  asks  the  estate  agent  to 
get  it  for  him,  the  estate  agent  certainly  can  employ 
himself,  or  somebody  else,  or,  provided  it  is  all  fair 
and  above  board,  he  can,  if  he  happens  to  be  a 
carriage  builder,  sell  a  carriage  to  his  employer. 
That  is  outside  the  limits  of  his  agency,  and,  as  long 
as  it  is  all  done  fairly,  no  one  could  complain  of  a 
man  making  a  profit  m  his  own  trade  which  was  not 
within  the  terms  of  his  agency.  , 

Nobody  ever  doubted  that  managing  owners  were 
at  liberty  to  employ  brokers.  Nor  was  it,  as  far  as  I 
remember,  at  all  doubted,  nor  do  I  doubt  now,  that  if 
the  managing  owner  is  idso,  as  frequently  happens,  a 
ship  broker,  he  can,  so  to  speak,  employ  himself,  if  it 
is  fair  and  above  board ;  but  there  must  be  no  secret 
arrangement  and  no  secret  profit.  If  he  employs 
another  broker,  of  course  he  can  pay,  on  behalf  of  the 
shipowner,  the  moneys  necessary  to  pay  that  broker. 
If  he  employs  himself  he,  of  course,  can  pay  what  is 
necessarily  expended  in  making  a  bargain ;  but,  unless 
it  is  outside  his  duty  as  managing  owner,  he  cannot 
make  a  profit  if  he  employs  himself,  and  he  cannot 
receive  a  commission  for  nis  own  benefit  from  the  out- 
side broker.  [His  lordship  then  dealt  with  the  evi- 
dence before  the  chief  derk,  and  continued: — ]  I 
have  not  before  me  satisfactory  evidence  that,  in  the 
absence  of  a  special  bargain,  there  is  a  right  on  the 
part  of  the  managing  owner  to  charge  this  extra  pay- 
ment for  procuring  nreights  and  charters  against  the 
ship.  On  iiie  other  hand,  I  have  a  considerable 
amount  of  evidence  on  behalf  of  the  plaintiff  to  show 
that  it  is  not  part  of  the  duty  of  managing  owners  to 
make  any  such  charge  against  the  ship.  I  think, 
therefore,  that  I  must  hold  that  it  is  one  of  the  duties 
of  the  managers  to  procure  charters,  and  that  it  is 
such  a  duty  as  comes  within  the  terms  of  their  duties 
as  managing  owners,  in  respect  of  which  they  are  not 
entitied  to  make  a  charge,  and  in  respect  of  which 
they  are  not  entitled  to  debit  the  ship  with  a  conmiis- 
sion.  If  they  receive  a  commission  I  think  it  belongs 
to  the  shipowner  as  the  principal,  and  cannot  prop^Ty 
be  received  by  them  for  their  own  benefit.  That 
being  so,  I  thmk  the  chief  clerk  has  come  to  a  proper 
oondusion,  and  the  certificate  must  stand. 

Summons  dismissed. 

Solicitors,  J.  R,  Hobson,  for  Tyson  &  Hobson,  Mary- 
port  ;  H,  N.  Paisley,  for  Paisley  &  Falcon,  Working- 
ton. 
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HidH  Ck^UBT. 


pAYifB  (Appellant)  v,  Thomas  (Respondent). 


High  Coubt. 


Q,  B.  D.  (Hawkms  and  Stephen,  JJ.)  Oct.  28. 

PAY^'E  (AppeUtini)  V.  Thomas  {Respondent),  (a.) 

IfifiFtinfd  hfitine  — fiifojinifiiifj  Ihfttftr  -Sale  of  beer  in 
jtieftJiHre  not  mftrkftt  aft  an  im}f^riaJ.  measure — Con- 
vktiOfi—Lkenaiuij  Ad,  1872  (35  <t  36  Vid.  c.  94),  8,  8. 

A  pitbKcafi  supplied  to  a  rusUaner^  at  the  request  of  the 
customer y  what  was  ktwwtt  as  a  ^^hhie*^  of  beer,  which 
iua4  a  qintjititi/  of  l^^r  in  o.  hhie  j\uj,  more  than  half  a 
pitd  ft  lid  af}Oiit  one~fh(rd  of  a  qti/irt*  At  the  time  of  the 
saft  fherf  n^n  musptrtuntsh/  posff^d  up  in  the  room 
nUir^m  that  thf^i^tMtl  mikd  a  '*  hitw^'  was  not  represented 
as  eoniaiititig  any  amoani  of  imju'rial  measure,  or  as 
being  u  vi^mnre  of  imjitrial  sktndurdy  and  in  fad  the 
itfssel  was  7iot  an  impt^rial  'i}i*MiJMLrt  or  marked  as  such. 

Iffldjhat  thfpnhh'ruit  had,  uftdtr section  8  oftheLicens- 
if  iff  Adf  1872,  cominitte*l  the  offtnce  of  selling  intoxicat- 
iutf  litpiifT^  not  heiiig  a  qnantitg  Ir^s  than  half  a  pint,  in 
a  v\j£€tsur^  ni^  marked  according  to  the  imperial  standards, 
and  that  ?ie  uyis  proper! t/  convicted  of  the  same. 

Case  stated  by  justiees. 

An  infljxxitor  of  weights  and  moasares  preferred  an 
information  o^inst  the  appellant,  Henry  Pa3nie,  a 
Uoensmd  person,  for  having,  on  the  11  th  of  October, 
1889,  at  hia  hoenHed  premiaea  caJled  the  Gk)lden  Lion, 
in  the  parish  of  Llanelly,  and  county  of  Carmarthen, 
unlawfully  sold  in  a  certain  measure  not  marked 
according  to  the  imperial  standards,  certain  intoxica- 
ting liquor,  to  wit,  beer,  whi^b  was  then  sold  by 
retful,  and  not  in  cask  or  bottle*  and  was  not  then 
sold  in  a  quantity  less  than  half  a  pint. 

The  justiees  coavioted  the  appellant,  and  fined 
him  in  the  ssum  of  five  shilUngis,  including  costs, 
but  stated  a  case  from  which  the  following  facts  ap- 
peared :^ 

The  prosecutor,  an  inspector,  viftited  the  house  of 
the  defendant  for  the  purpose  of  tcfltdng  the  measures 
used  by  him  in  his  buftiness  ;  a  customer  came  in  and 
asked  for  a  ^'bluo^'  of  beer  (that  is,  a  blue  jug  of 
beer),  and  the  defendant  banded  him  a  blue  vessel  of 
beer,  called  a  '*  blue  "  c*f  beer,  saying,  **  That's  two- 
pennyworth  " ;  and  the  cuatomor  paid  twopence  for 
the  Aame.  At  the  time  of  such  sale  there  were  con- 
spicuously displayed  in  the  room  in  which  the  sale 
took  place  cards  on  which  the  following  notice  was 
prmt^^ridelirrty  **  Notice,  the  vessel  called  blue  is 
not  represented  either  as  containing  any  amount  of 
imperial  measure,  or  as  being  a  measure  of  imperial 
standard,  or  seoondary  imperial  measure  of  capacity." 
The  prosecutor  seized  the  measure  or  **  blue,  tried  it 
and  found  it  contained  more  than  half  a  pint,  to  wit, 
one -third  of  a  quart,  and  then  proceedings  were 
taken  against  the  defendant  under  section  8  of  the 
Intoxicating  Liquors  Ltoenaing  Act,  1872,  for  selling 
intoxicating  liquor  in  a  larger  quantity  than  half  a 
pint  in  a  measure  not  marked  according  to  the 
]uit>erial  standards.  It  wa^  proved  that  there  is  no 
imperial  measure  answering^  to  one -third  of  a  quart. 
It  was  ailmitted  that  the  blue  contained  more  than 
half  a  pint,  and  that  it  was  supposcni  to  contain  one- 
third  of  a  quart,  but  at  the  same  time  the  beer  was 
not  sold  as  one -third  of  a  quart,  but  under  the  local 
denomination  of  a  ^*  blue,"  a  ''blue"  being  well 
known  in  the  locality  as  being  a  vessel  of  a  particular 
shape  containing  about  a  third  of  a  quart. 

The  prosecutor  conti^nded  that  uie  fact  of  the 
defendant  knowing  he  was  selling  intoxicating  liquor 
in  a  vessel  containing  more  than  half  a  pint,  rendered 
him  liable  to  the  penalty  under  section  8  of  the 
above-mentioned  Act,  and  that  all  intoxicating 
liquors  sold  in  quantities  exceeding  half  a  pint  must 

(a.)  Beported  by  Bir  Sqebstox  Baksb,  £arrister-at- 
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be  sold  in  measures  marked  according  to  the  impedal 
standards. 

The  defendant  contended  that  section  8  of  the 
Licensing  Act  of  1872  only  applied  to  sales  by 
measure,  and  that  the  section  was  not  intended  to 
inflict  a  penalty  for  a  sale  to  a  customer  who  might 
ask  for  and  be  supplied  with  a  quantity  of  intoxica- 
ting liquor  which  might  be  more  or  less  than  an 
imperiid  measure,  and  that  he  was  at  liberty  to  sell 
any  quantity  of  intoxicating  liquor  exceeding  half  a 
pint  so  long  as  he  did  not  sell  it  in  a  vessel  represent- 
mg  it  as  containing  any  amount  of  imperial  measme, 
and  he  also  relied  upon  sections  19  and  22  of  the 
Weights  and  Measures  Act,  1878. 

The  justices  held  that  the  defendant  did  seU 
intoxicating  liquor  by  retail  in  a  quantity  exceeding 
half  a  pint  in  a  measure  or  vessel  not  marked  ac- 
cording to  the  imperial  standards,  and  they  conTicted 
him  accordingly. 

Section  8  of  the  Licensing  Act,  1872  f35  &  36 
Vict.  c.  94),  enacts : — "  Every  person  shall  sell  all 
intoxicating  liquor  which  is  sold  by  retail  and  not  in 
cask  or  bottle,  and  is  not  sold  in  a  quantity  leas  than 
half  a  pint,  in  measures  marked  according  to  the 
imperial  standards." 

Crump,  Q.C.,  and  W.  Evans,  for  the  appellant 
referred  to  section  22  of  the  Weights  and  Measnres 
Act,  1878,  and  to  the  case  of  Addy  v.  Blaht,  3j 
W.  R.  719,  19  Q.  B.  D.  478. 

Tudor  Howell,  for  the  respondent,  was  not  called    : 
upon. 

Hawkins,   J. — Nothing  can   be  clearer  than  flie 
language  of   section  8  of   the  Licensing  Act,  1872, 
nevertheless,  it  has  been  suggested  that  we  ought  to 
introduce  words  into  the  section  to  explain  its  mean- 
ing, words  which,  I  think,  would  niake  the  section 
al^urd.     The  clear  meaning  of  the  section  is,  that  a 
publican  may  sell  an  intoxicating  liquor  of  a  quantity 
less  than  half  a  pint  in  a  measure  that  is  not  mai^. 
but  that  if  the  quantity  is  half  a  pint  or  over  half 
a  pint  it  must  be  sold  in  a  measure  marked  according 
to  the  imperial  standards,  the  only  exceptions  being 
when  the  liquor  is  sold  in  bottle  or  cask.    The  case 
of  Addy  V.  Blake  is  rather  in  favour  of  the  prosecntor 
than  the  defendant.     Then  it  is  said  that  section  22 
of  the  Weights  and  Measures  Act,  1878,  in  effect 
repeals  section  8  of  the  Licensing  Act,  1872,  hot  this 
section    merely    deals    with    measures    and  ves^ 
coming  under  the  Weights  and  Measures  Act,  and 
has  no  reference  to  the  Licensing  Act,  1 872.    It  is  clear 
that  there  was  no  intention  of  repesding  section  8  of 
the  Act  of  1872,  as  it  is  not  mentioned  in  tiie  schedoleof 
repealed  Acts  at  tiie  end  of  the  Weights  and  Measttres 
Act.     Section  8,  then,  of   the  Licensing  Act,  1872, 
being  in  force,  we  are  bound  to  interpret  it  by  the 
ordinary  rules,  and  I  cannot  imagine  langoaee  more 
apt  for  the  purpose  of  compelling  persons  seUing^ 
toxicating    liquors  to  do    so    in    measures  mariwi 
according  to  tne  imperial  standards. 

I  am  of  opinion,  therefore,  that  the  appeHsnt 
was  properly  convicted,  and  the  conviction  must  be 
affirmea. 

Stephen,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Speechly,  Mnmf<^^  ^ 
London,  for  Roderick,  LlEuielly. 
Solicitor  for  the  respondent,  Randell,  Llanelly. 
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Court  of  Appeal. 


Aylesford  (Earl)  v.  Poulbtt  (Earl). 


Court  of  Appeal. 


Qtmxt  of  aivpeaL 

Prom  Chan.  Div.  Dec.  19,  20. 

Aylesford  (Earl)  v.  Poulett  (Earl),  (a.) 

Sdicitor — Bemuneration — Mortgage — In vestigating  title 
—  Separate  mortgage  transactiona  —  SoHcitors*  Re^ 
muneration  Acty  1881  (44  <fc  45  Vict.  c.  44),  «.  7— 
Solicitors*  Bemunerati&n  Order y  1882,  Schedule  /., 
PaH  /.,  r.  10. 

The  life  interest  of  a  tenant  for  life  in  the  whole  of  the 
rtal  estates  comprised  in  a  settlement  made  in  1871  toas 
subject  to  a  mortgage  of  £192,000  created  by  the  tenant 
for  life.  In  1882  the  trustees  of  the  settled  estates  were 
empowered  by  a  private  Act  to  raise  a  larger  sum,  on 
mirtgage  of  the  fee  of  the  settled  estates,  fw  the  purpose 
^f  P^y^^H/  off  the  charge  on  the  life  estate  and  the  other 
debts  of  the  tenant  for  life.  In  August,  1883,  the  trus- 
tees  accordingly  executed  a  mortgage  in  fee  of  part  of  the 
sealed  estates,  to  the  same  mortgagees,  for  a  sum  of 
£232,000,  out  of  which  the  sum  of  £192,000  was  retained 
by  the  mortgagees  in  repayment  of  their  charge  on  the  life 
estate,  and  only  the  balance — viz.,  £40,000— jwtd  in  cash 
to  the  trustees.  The  mortgagees  employed  the  same 
solicitors  in  respect  of  both  mortgage  transactions. 

Held,  thai  the  mortgage  of  1883  tww  jwt  a  further 
charge  for  £40,000,  but  an  entirely  new  mortgage  for 
£232,000,  and,  therefore,  that  the  solicitors  of  the  mort- 
gagees were  etUitled  to  be  remunerated  on  thai  footing, 
according  to  the  scale  fee  prescribed  in  Schedule  /., 
Part  I.,  of  the  Solicitors*  Re^nuneraiion  General  Order, 
1882. 

Decision  o/"  North,  J.  {reported  ante,  p.  106),  reversed. 

Appeal  from  the  decision  of  North,  J,  (reported 
€mte,  p.  106). 

In  1882  the  life  estate  of  the  then  Earl  of  Aylesford 
in  the  whole  of  the  Aylesford  settled  estates  was 
sahject  to  a  mortgage  of  £192,000  which  was  vested 
in  the  Eagle  Insurance  Co.  By  the  Aylesford  Settled 
Estates  Acts,  1882-3,  the  trustees  of  the  settled  estates 
were  empowered  to  raise,  by  mortgage  of  the  fee  of 
fhe  settled  estates,  a  sum  not  exceecung  £350,000,  and 
to  apply  the  same  in  paying  off  tJie  mortgage  on  the 
life  estate  and  the  other  debts  of  the  then 


life. 


tenant  for 


On  the  7th  of  August,  1883,  the  trustees  accord- 
ingly mortfi;aged  the  fee  simple  of  part  of  the  settled 
estates  to  ti^e  Eagle  Co.  for  a  sum  of  £232,000,  out  of 
which  sum,  the  sum  of  £192,000  was  applied  in  paying 
off  the  mortgage  on  the  life  estate  and  was  accord- 
ingly retained  by  the  Eagle  Co.,  so  that  the  sum 
sctoally  paid  in  cash  by  the  Eagle  Co.  to  the  trustees 
of  the  settled  estates  was  only  £40,000. 

The  Eagle  Co.  (the  mortgagees)  had  employed  the 
aame  solicitors  in  respect  of  boui  mortgage  trans- 
actions, and  the  question  raised  by  the  appeal  was 
whether  the  remuneration  to  whic^  the  mortgagees' . 
solicitors  were  entitled  was  the  sum  of  £450,  that 
heing  the  amoimt  of  the  full  scale  item  prescribed  by 
8ch»lule  I.,  Part  I.,  of  the  Solicitors'  Bemuneration . 
Order,  1882,  on  a  mortgage  for  £232,000,  or  whetherj 
the  solicitors  were  only — at  the  utmost---entitled  toi 
receive  for  their  remuneration  the  sum  of  £145,  that  • 
l>eing  the  amount  of  the  scale  fee  on  the  sum  of, 
£40,000.  ^ 

The  trustees  (the  defendants  in  the  present  action)' 
claimed  in  passing  their  accoimts  to  get  credit  for  the 
payment  to  the  mortgagees'  solicitors  of  the  larger 
6'nn,  while  the  plaintiff  (the  present  tenant  for  life) 

JaJBeported  by  M.  J.  Blake,  Esq.,   Barrister-at- ! 
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contended  that  only  the  smaller  sum  should  be 
allowed. 

The  taxing  master  disallowed  the  charge  for  £450, 
and  expressed  his  opinion  that  the  mortgagees' 
solicitors  were  only  entitled  to  remuneration  accoraing 
to  Schedule  II.,  the  transaction  being  a  further  charge 
of  £40,000  on  property  the  title  to  which  had  been 
already  investigated;  but  with  the  assent  of  the 
plaint^  he  allowed  the  charge  for  £145,  being  the 
scale  fee  on  the  simi  of  £40,000. 

North,  J.,  on  a  sunmions  by  the  defendants  to 
review  taxation,  held  that  the  view  taken  by  the  taxing 
master  was  right,  and  dismissed  the  suounons  (see  the 
report  ante,  p.  106). 

The  defenoants  appealed. 

Napier  Higgins,  Q.C.,  and  Dauney,  for  the  appel- 
lants. 

Cozens- Hardy,  Q.C.,  and  W.  C,  Druce,  for  the 
plaintiff. 

LiNDLEY,  L.  J. — ^This  is  a  question  of  some  import- 
ance to  solicitors.  [The  Lord.  Justice  then  stated  the 
facts,  and  proceeded : — ']  The  question  before  us  is 
whether  the  trustees  are  to  be  allowed  in  passing  their 
accounts  to  charge  the  estate  with  a  sum  of  £450,  that 
being  the  scale  fee  prescribed  on  a  mortg^age  of 
£232,000,  or  whether  tney  are  only — at  the  utmost — 
entitled  to  charge  the  estate  with  the  stun  of  £145, 
being  the  scale  fee  on  the  sum  of  £40,000. 

The  question  tiums  on  the  rules  under  the  Solicitors' 
Bemuneration  Act,  1881,  Schedule  I.,  Part  I.,  and 
rule  10  in  that  sdhedule.  By  the  fint  part  of  the 
schedule  a  mortgagee's  solicitor  is  entitled  to  a  soBde 
fee  '<  for  negotiating  loan,"  and  to  another  scale  fee 
''for  investigating  title  to  freehold,  copyhold,  or 
leasehold  property,  and  preparing  and  completing 
mortgage.  Then  rule  10  provides  that ''  the  above 
scale  as  to  mortgages  is  to  apply  to  transfers  of 
mortgages  where  Uie  title  is  mvesti^ted,  but  not 
to  transfers  where  the  title  was  investigated  by  the 
same  solicitor  on  the  original  mortgage  or  in  any  pre- 
vious transfer,  and  it  is  not  to  apply  to  further 
charees  where  the  title  has  been  so  previously  investi- 
gated. As  to  such  transfer  and  further  charges,  the 
remuneration  is  to  be  regulated  according  to  the 
present  system  as  altered  b^  Schedule  IL  hereto. 
But  the  scale  for  negotiatmg  such  loan  shall  be 
chargeable  on  such  transfers  and  further  charges 
where  it  is  applicable." 

The  taxing  master  having  allowed  only  the  scale  fee 
on  £40,000,  the  defendants  carried  in  this  objection : 
*<  The  item  of  £1,255  should  have  been  allowed  at 
£450,  being  the  amount  according  to  the  scale 
authorized  by  the  Solicitors'  Bemuneration  Act,  1881, 
upon  a  mortgage  for  £232,000.  The  mortgage  for 
the  £232,000  was  a  new  and  independent  transaction, 
and  entirely  distinct  from  the  mortgage  for  £192,000 
which  previously  existed  on  the  life  estate."  The 
taxiuK  master  answered: — '*The  solicitors  have 
already  been  once  paid  for  investigating  the  title,  at 
least  on  £192,000  (part  of  £232,000)— that  is,  on  the 
life  estate.  On  the  present  occasion  an  additional 
£40,000  was  advanced,  no  doubt  this  time  on  the  fee. 
But  the  transaction  was  between  the  same  parties, 
and,  as  before  observed,  the  proper  fee  had  been 
already  paid  for  investigating  the  title.  On  the 
present  occasion  the  def  todants  are  really  entitled  to 
nothing  more  than  the  proper  chaiges  under 
Schedule  11.,  and  I  invited  them  to  brine  in  such 
items.  This  they  declined  to  do,  contending  that 
they  were  entitled  to  be  allowed  the  fidl  scale  item  on 
£232,000.  In  these  circimistances  I  have,  with  the 
assent  of  the  plaintiff's  solicitors,  allowed  them  £145, 
being  the  scale  fee  on  £40,000,  which  is  in  mv  judg- 
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ment  much-  more  than  the  defendants  would  be 
allowed  if  items  were  brought  in  under  Schedule  II.'* 

This  appears  to  proceed  on  the  theory  that  this  mort- 
gage is  a  further  charge  within  rule  10.  It  cannot  be 
contended  that  it  is  a  transfer,  but  the  taxing  master 
treated  it  as  a  further  charge  on  property  the  title 
to  which  had  been  previously  investigated  by  the 
same  solicitor. 

Now,  no  doubt  the  title  had  been  investigated  on 
behalf  of  the  Eagle  Co.  when  they  advanced  the 
£192,000,  but  the  real  question  is  whether  the  trans- 
action can  be  considered  a  further  charge.  I  think 
that  it  cannot.  I  should  be  sorry  to  sacrifice  sub- 
stance to  form,  but  it  appears  to  me  that  the  deed  of 
the  7th  of  August,  1883,  was  really,  and  in  substance, 
a  new  mortgage  under  the  statutory  power  given  to 
the  trustees,  and  cannot  be  treated  as  a  doed  of 
further  charge.  It  is  not  on  the  same  property,  being 
a  mortgage  in  fee  of  part  of  the  property,  whereas 
the  former  mortgages  were  on  the  interest  of  the 
tenant  for  life  in  the  whole  of  the  property ;  and  it 
was  not  made  by  the  same  parties,  being  made  by  the 
trustees  and  not  by  the  tenant  for  life ;  it  is,  then,  in 
my  opinion,  nothing  but  a  new  mortgage  for  £232,000. 
It  is  true  that  only  £40,000  was  advanced  in  cash,  but 
that  does  not  make  the  transaction  a  further  charge  for 
£40,000.  It  is  a  new  mortgage  in  fee  for  £232,000, 
and  falls  within  Schedule  I.,  Part  I.,  and  the  scale 
fees  for  i^^otiating  a  loan  of  that  amount  and 
for  investigating  title  and  preparing  and  completing 
mortgage  must  be  allowed. 

BOWEN,  L.J. — In  order  to  bring  this  case  within 
rule  10  of  Schedule  I.  the  respondent  must  make  out 
that  the  deed  is  only  a  f  uruier  charge.  The  rule  is 
both  affirmative  and  negative,  and  if  the  present  case 
is  within  the  rule  it  must  fall  within  the  second  part 
of  it — viz.,  that  the  scale  is  not  to  apply  to  further 
charges  where  the  title  has  been  previously  investi- 
gated. But  to  bring  the  present  case  within  those 
words  it  must  be  made  out  that  this  is  a  deed  of 
further  charge,  which,  in  my  opinion,  for  the  reasons 
given  by  Lindley,  L.J.,  it  is  not. 

Fry,  L.  J. — If  we  had  a  discretion  as  to  the  taxation 
of  costs  I  am  not  sure  that  I  should  not  e^roe  with 
the  taxing  master  and  North,  J.  But  the  Solicitors' 
Bemuneration  Act»  1881  (44  &  45  Vict,  c  44),  s.  7, 
enacts  that  so  long  as  any  general  order  under  the 
Act  is  in  operation  the  taxation  of  solicitors*  bills  of 
costs  shaU  be  regulated  thereby.  We  have,  therefore, 
no  discretion  to  depart  from  the  terms  of  the  order. 
It  seems  to  me  that  the  remuneration  in  this  case  does 
come  strictly  within  the  charge  which  the  mortgagees' 
solicitor  is  entitled  to  make  as  on  a  new  mortgage. 
The  present  instrument  cannot  fall  within  rule  10  un- 
less it  isa  transfer  or  a  further  charge.  It  cannot  be  con- 
tended that  it  is  a  transfer,  and  I  am  of  opinion  that  it 
is  not  a  further  charge.  The  statutory  trustees  were 
bound  to  raise  money  by  mortgage  of  the  estate  and 
apply  the  money  in  paying  off  the  subsisting  charges 
on  the  life  interest.  The  instrument  by  which  they 
raised  the  money  is  a  new  mortgage,  and  cannot  be 
held  a  fiuther  charge  because  only  a  part  of  the  sum 
raised  was  actually  advanced  in  cash.  I  am  of  opinion, 
therefore,  that  the  appeal  succeeds. 

Solicitors,   Kaye  &   GuedcUla;   Bennett^  Dawsoriy  & 

Bennett. 


From  Chan.  Div. 


Dec  10. 


Jenkins  v.  Jackson,  (a.) 

Coats — Taocation — Plaintiff  successful  on  some  isswi  attd 
failing  on  others — General  costs  of  odto?;,  how  appor- 
tionei—Form  of  order. 

A  plaintiff  in  the  Chancery^ Division  succeeded  m  ike 
substantial  part  of  his  claim  and  failed  on  a  sithorditiaif 
part,  but  the  form  of  order  adopted  referred  rt  to  tte 
taxing  master  to  tax  the  defendants*  costs  of  so  mwk  of 
the  action  as  related  to  the  issue  on  whidi  the  plaiuHf 
failed,  and  to  tax  the  plaintiff^ s  costs  of  the  regi  of  thf 
action,  and  directed  the  said  costs  of  the  defendauU  to  k 
set  off  against  the  said  costs  of  the  plaintiff,  atd  the 
balance  to  be  certified,  and  ordered  the  defendaidi  fo  pa^ 
such  certified  balance  to  the  plaintiff.  It  appeared  thA 
in  the  taxing  master* s  offke  in  the  Chancery  i^irijiVu  it 
was  the  established  practice,  where  the  order  usu  i»  tfc?  • 
above  form,  to  apportion  the  general  costs  of  the  adim  ' 
between  the  plaintiff  and  defendant  according  to  the 
number  of  issues  on  ivhich  they  had  respectively  sn&xedd, 
without  regard  to  the  relative  importance  of  such  iam^ 
bui  that,  where  the  plaintiff  was  intended  to  have  sack 
general  costs,  the  form  of  order  is  adopted  which  gim 
him  "  the  costs  of  the  action,  except  so  far  as  they  ka« 
been  increased  by  the  issue  "  on  which  he  has  been  wt- 
successful.  The  general  costs  of  this  action  having,  a 
accordance  with  the  above  rule,  been  apportioned  bdwm 
the  plaintiff  and  defendants  in  moieties,  the  plaintijf  t$ik 
out  a  summor^s  to  review  the  taxation. 

Held  {affirming  the  decision  of  Kekewich,  J.),  ttai, 
though  the  plaintiff  got  less  than  he  ivas  fairly  entiikd  to, 
that  was  owing  to  the  adcyption  of  the  torong  form  of 
order  {a  misted  which  could  not  now  be  rectified],  mid 
that  it  would  be  vrrong  to  disturb  the  sestUed  practia  cf 
the  chancery  tcucing  office,  in  accordance  with  which  tk 
taxation  under  the  form  of  order  here  adopted  had  Im 
correctly  worked  out. 

Semble,  having  regard  to  the  case  of  Sparrow  v.  ffill, 
29  W.  R.  490,  705,  7  Q.  B.  D.  362,  8  Ihid.  479,  lAf 
practice  in  the  Queen*s  Bench  Division  differs  in  tfttf 
respect  from,  that  of  the  Chancery  Division. 

Bowen,  L.J.,  called  attention  to  the  importance  of  ik 
proper  authority  making  methodical  inquiry  ivto  ik 
diversity,  both  of  opinion  and  practice,  existing  in  titt 
respect  on  the  chancery  and  common  law  sides  of  ^ 
court,  with  a  view  to  their  assimilation. 

EJoight  v.  Pursell,  28  W.  B.  90,  and  Harley  v.  Hunt, 
32  8.  J.  8,  W.  N.,  1887,  p.  184,  foUowed. 

Appeal  from  Kekewich,  J. 

Tnis  was  an  appeal  by  the  plaintiff  from  a  dedson 
of  Kekewich,  J.,  dismissing  a  summons  for  the 
review  of  taxation  in  an  action  for  nuisance.  The 
plaintiff  had  in  his  pleadings  alleged  that  a  daociB^ 
room  belonging  to  the  defendants  over  lus  office 
caused  a  nuisance,  owing  to  the  noise  and  vibntkm 
when  dancing  was  going  on.  He  had  also  alleged 
unmannerly  and  offensive  conduct  upon  the  stairotse 
and  in  the  lobby  of  the  house  on  the  part  of  dis^ 
orderly  persons  assembled  there  for  the  purpose  of 
the  dcmcing. 

At  the  trial  (reported  37  W.  E.  253,  40  Ch.  D.  71) 
Kekewich,  J.,  founa  in  favour  of  the  plaintiff  as  to  the 
noise  and  vibration  alleged  to  be  caused  by  the  dancingr 
and  ordered  the  defendants  to  pay  him  £20  damagtf 
on  that  issue.  But  as  to  the  alleged  unmannerly  aqo 
offensive  conduct  on  the  staircase  and  in  the  panagaii 
he  found  that  the  defendants  were  not  liable  for  it 
The  judge  referred  it  to  the  taxing  master  to  tax  the 
costs  of  the  defendants  of  so  mudi  of  the  action  » 

(a.)  Reported  by  B.  H.  DeanS,  Esq.,  Banister-*^^ 
Law. 


Vol.  XXXIX.   [Peb.u,i89i.j   THE  WEEKLY  REPORTER. 


243 


CouKT  OF  Appeal. 


Jenkins  v.  Jackson. 


Court  of  Appeal. 


idaied  to  the  unmaimerly  and  offensive  conduct,  and 
to  tax  the  plaintiff's  costs  of  the  rest  of  the  action, 
and  dunected  the  taxing  master  to  set  off  the  defend- 
ants* costs  affainst  the  plaintiff's  costs,  and  certify  the 
bslanGe,  and  ordered  the  defendants  to  pay  such 
balance  to  the  plaintiff. 

Proceeding  under  this  order,  the  taxing  master 
apportioned  the  general  costs  of  the  action  in  moieties 
between  the  plaintiff  and  defendants,  treating  the 
cue  on  the  footing  of  the  plaintiff  having  succeeded 
on  one  issue,  and  the  defendants  on  the  other.  The 
pluinfiff  was  dissatisfied  with  this  apportionment,  as 
£e  considered  that  the  issue  on  which  he  had  failed 
was  a  minor  one,  and  that  regard  ou^ht  to  have  been 
bad  to  the  relative  importance  of  the  issues,  which 
ooold  have  been  gathered  from  the  pleadings  and 
endoice.  He  accordingly  took  out  a  summons  to 
renew  the  taxation. 

After  the  summons  had  been  argued,  Eekewich,  J., 
8BQt  a  memorandum  to  the  taxing  master  desiring  his 
assistance  and  that  of  his  colleagues  in  ascertaining 
ike  principle  on  which  the  costs  ought  to  be  taxed 
m  such  a  case,  and  he  mentioned  tbueit  the  judgment 
was  intentionally  not  in  the  form  of  directing  **the 
defendant  to  pay  the  costs  of  the  action,  except  so 
far  as  they  had  been  increased  by  the  "  complaint  of 
disorderly  conduct,  and  directing  the  plaintiff  to  pay 
ihe  costs  so  excepted,  but  in  the  form  of  giving  each 
party  ^e  costs  of  the  issue  on  which  he  had  sue- 
eeeded.  He  also  explained  the  grounds  of  the 
plaintiff's  dissatisfaction  with  which  he  (the  judge) 
was  disposed  to  sympathize,  and  added  that  it  there 
was  a  settled  practice  to  tax  the  costs  on  such  an 
order  in  the  way  the  taxing  master  had  done,  he  (the 
iodge)  was  unwilling  to  interfere  with  it,  though  it 
oid  not  g^ve  effect  to  his  intention  in  the  present 
ease. 

To  this  memorandum  a  reply  was  received  to  the 
effect  that  the  practice  as  to  costs  when  a  party  was 
partially  successful  and    partially  failed    was    well 
settled  in    the    chancery  taxing   master's  office   in 
accordance  with  the  decision  of  Kniyht  v.   Puraaelly 
28  W.  R.  90,  referred  to  in  the  memorandum,  that 
where  the  form  of  order  was  that  adopted  in  the 
present  case,  the  plaintiff  got  his  costs  of  the  issue  or 
Ibe  part  of  his  cl^m  on  which  he  had  succeeded,  and 
tbe  defendant  the  costs  of  the  other  issue  or  part ;  that 
there  was  nothing  in  the  order  to  show  the  relative 
importance  of  the  issues,  and  the  master  could  not 
go  behind  that  order.     It  was  the  practice,  there- 
fore, in  such  a  case,  to  divide  the  general  costs  in 
moieties,  but  to  give  each  party  the  costs  of  such 
part  of  every  affidavit  or  document  as  related  to  that 
part  of  the  claim  on  which  he  had  succeeded,  dis- 
allowiiig  the  rest.    Where  the  judge  considered  the 
pbuntiffentitled  to  more  than  this,  the  other  foim  of 
order  was   adopted,  which  gives  him  "  the  costs  of 
tbe  action  except  so  far  as  they  have  been  increased 
by  the  unsuccessful  issue."    The  effect  of  the  latter 
fonn  was  to  give  the  plaintiff  aU  the  general  costs, 
eliminating  everything  on  which  he  had  failed.     The 
reply  farther  called  the  judge's  attention  to  the  case 
(d  Barley  Y.  Hunt,  32  Solicitors*  Jouknal,  8,  W.  N., 
1B87,  p.  184,  and  stated  that  the  taxing  master  was 
hound  by  the  form  of  the  order. 

Kekewich,  J.  (after  receiving  this  reply),  gave 
jiidgment  dismissing  the  summons  to  review  the  taxa- 
I  tion.  He  held  that  he  was  bound  by  Harley  v.  Hunt, 
which  bad  not  been  cited  to  him  in  the  argument, 
^t  case  was  a  decision  of  the  Ck>urt  of  Appeal  upon 
sn  order  substantially  the  same  in  form  as  tJkat  in  the 
pTMit  case,  and  the  effect  of  that  was  that  the 
>  THHsble  on -which  the  general  costs  had  been  appor- 
*^ionfid  here  was  correct.  Though  he  did  not  think 
the  plaintiff  had  got  all  he  ought  to  have  got  by  way 


of  costs,  he  thought  it  more  important  that  the  practice 
should  be  certain  than  that  it  should  be  right.  The 
same  order  as  to  costs  would,  probably,  have  been 
differently  worked  out  in  the  Queen's  Bench  Division, 
and  he  tnought  that  was  an  anomaly  which  it  was 
desirable  to  get  rid  of,  if  possible,  by  bringing  the 
conflicting  practices  in  the  two  divisions  into  har- 
mony. 
The  plaintiff  appealed. 

Warmijigton,  Q,C.,  and  i?.  J,  Parker,  for  the  appol- 
lant. — In  Harley  v.  HhtU  there  were  two  distinct 
issues  and  causes  of  action,  which  was  not  the  case 
here.  In  Kniyht  v.  ParBsell,  also,  the  several  issues 
on  which  the  plaintiff  succeeded  and  failed  were  en- 
tirely distinct  from  each  other.  The  plaintiff  here 
was  successful  in  the  substantial  and  important  part 
of  the  action,  and  only  failed  in  a  minor  and  sub- 
ordinate part.  In  Sparrow  v.  Hilly  29  W.  R.  490, 
705,  7  Q.  B.  D.  362,  8  Q.  B.  D.  479,  in  which  case 
the  plaintiff  succeeded  on  one  issue  and  failed  on  two, 
the  Court  of  Appeal  held  that  the  order  was  rightly 
interpreted  by  the  taxing  master,  who  gave  the 
plaintiff  the  general  costs  of  the  cause,  disallowing 
only  those  which  applied  exclusively  to  the  parts  of 
his  claim  on  which  he  had  failed,  and  allowed  the  de- 
fendants such  costs  only  as  were  incurred  by  them  by  , 
reason  of  the  two  items  of  claim  which  they  success- 
fully resisted.  The  order  in  that  case  was  that  the 
plaintiff  was  "  to  be  allowed  such  costs  as  one  of  the 
masters  may  find  he  has  lightly  incurred  in  recover- 
ing',' the  amount  for  which  he  had  got  judgment, 
and  that  the  defendants  were  **to  be  allowed  such 
costs  as  they  have  rightly  incurred  in  defending 
themselves  on  those  pomts  on  which  they  have  suc- 
ceeded." We  deny  that  the  taxing  master  has  no 
power  to  discriminate  between  the  relative  importance 
of  the  different  issues.  It  will  be  observed  that  the 
order  here  is  that  the  defendemts  shall  pay  the  certi- 
fied balance  of  the  costs  to  the  plaintiff,  which  shows 
that  the  judge  did  not  intend  the  general  costs  to  be 
equally  divided.  There  is  no  such  nard-and-fast  rule 
as  to  the  principle  of  taxing  according  to  the  form  of 
order,  as  the  taxing  master's  reply  asserts.  A  witness 
might  be  in  the  box  all  day  on  one  point,  and  be 
asked  only  one  question  on  another,  which  is  what 
actually  occurred  here.  The  taxing  master  has  exer- 
cised no  discretion  at  all,  as  he  considered  himself 
bound  by  an  arbitrary  rule. 

They  also  referred  to  Heighington  v.  Oranty  1  Beav. 
228. 

NevilUy  Q,C,y  and  Prance,  for  the  respondents,  were 
not  called  upon. 

Lindley,  L.J. — I  regret  to  say  I  think  there  has 
been  something  wron^  here,  and  that  the  plaintiff 
will  not  get  all  it  was  intended  he  should  get ;  but  it 
does  not  foUow  that  we  can  put  that  right  now. 
Judging  from  the  observations  made  by  Kekewich,  J., 
I  should  come  to  the  conclusion  that  the  wrong  form 
of  order  has  been  put  in.  If  it  was  intended,  as  I  am 
inclined  to  think  it  was,  that  the  plaintiff  should  have 
the  general  costs  of  the  action,  minus  a  certain  portion 
of  tnem,  there  is  a  well-known  form  of  order  for 
fi;iving  him  that  advantage.  It  is  in  the  power  of  the 
judge  to  make  such  an  order  as  to  costs  as  he  thinks 
proper,  and  I  suppose  in  the  Chancery  Division,  as  in 
the  Queen's  Bench  Division,  if  the  plaintiff  succeeds 
primd  facie  he  gets  his  general  costs  of  the  action, 
although  he  may  fail  upon  some  minor  point.  At  the 
same  tune  it  is  for  the  iudge  to  say  wnether  that  is 
to  be  so.  It  is  perfectly  competent  to  the  judge  to 
depcuii  from  that  and  to  apportion  the  costs  of  the 
action  between  the  plaintiff  and  the  defendant.  The 
question  is,  which  has  the  judge  done  ?    I  think  what 
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he  intended  to  do,  I  am  bound  to  say,  having  regard 
to  his  own  observations,  was  to  give  the  plaintiff  the 
general  costs  of  the  action.  But  unfortunately  the 
order  has  been  drawn  up  in  such  a  way  that,  con- 
sistently with  the  established  practice,  which  I  do 
not  think  we  ought  to  disturb,  it  does  not  give  him 
the  costs  of  the  cause. 

Now  the  form  of  the  order  is  this.  It  says,  **  It  is 
ordered  that  the  defendants  pay  the  plaintiff  £20  " — 
that  is,  damages  for  the  nuisance  occasioned  by  the 
wrongful  use,  by  dancing,  of  a  room  over  the  plaintiff's 
room — '^  and  on  so  much  of  the  statement  of  claim  as 
relates ''  to  what  I  call  bad  behaviour  and  disorderly 
behaviour  on  the  stairs,  the  court  gives  judgment  for 
the  defendants ;  *  *  and  it  is  ordered  that  it  be  referred 
to  the  taxing  master  to  tax  the  costs  of  the  defendants 
of  so  much  of  this  action  as  relates  to"  such  dis- 
orderly conduct,  I  will  call  it,  **  and  also  to  tax  the 
plaintiff's  costs  of  the  rest  of  this  action,  including  in 
the  plaintiff's  costs  the  costs  of ''  a  certain  motion, 
and  then  to  set  off  the  defendant's  costs  against  the 
plaintiff's  costs  and  to  certify  the  balance,  cknd 
then  the  defendants  cure  to  pav  the  balance  of 
the  plaintiff's  costs  so  certified.  I  think  there 
are  two  methods  of  reading  that.  I  am  not  at  all 
sure  that  a  judge  in  the  Queen's  Bench  Division 
would  not  say  that  that  should  give  the  plaintiff  the 
general  costs  of  the  action — I  rather  think  that  it 
would  be  so  construed  there.  But  then  in  the  Queen's 
Bench  Division  there  are  not  those  two  forms  of  order 
which  are  ia  constant  use  ia  the  Chancery  Division, 
and  when  this  is  taken  to  a  chancerv  taxing  master, 
he  says:  **This  is  not  the  form  which  would  have 
been  adopted  if  you  had  been  intended  to  have  the 
general  costs — it  is  the  other  form,  and  under  it  you 
cannot  get  the  general  costs."  That  appears  to  me  to 
be  the  established  rule.  It  was  established  long  before 
Knight  v.  Purssell ;  it  has  been  followed  ever  since 
Knight  v.  Pursaell,  and  it  was  reconsidered  only  in 
1887  by  the  Court  of  Appeal  in  the  case  (to  which  we 
have  been  referred)  of  Harley  v.  Hunt.  It  appears 
to  me  it  is  quite  impossible  to  put  the  matter  right 
by  forcing  upon  this  order  a  construction  which  would 
not  be  put  upon  it  by  those  who  are  in  the  habit  of 
dealing  with  it.  I  regret  to  say  I  think  there  has 
been  an  injustice  done  to  the  plaintiff.  I  attribute  it, 
not  to  any  error  of  the  taxing  master,  but  to  the  fact 
that  the  wrong  form  of  order  was  adopted.  I  am 
afraid  it  is  too  late  to  clear  that  up,  and  I  think, 
therefore,  the  appeal  should  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I  think, 
exactly  as  lindley,  L.J.,  does,  that  here  the  wrong 
form  of  order  has  been  adopted.  It  seems  to  me  that 
the  judge  really  intended  to  give  the  plaintiff  the 
general  "costs  of  the  action.  That  is  the  form  to 
which  on  my  side  we  are  most  accustomed.  Of 
course  the  Chancery  Division  has  its  own  fonus,  which 
are  more  appropriate  to  the  business  brought  in  that 
division.  Again,  I  also  think  that  on  the  common 
law  side  of  the  court  we  should  probably  have  con- 
strued this  order  as  giving  the  plaintiff  the  general 
costs  of  the  action  ;  but  it  seems  to  me  that  in  chan- 
cery it  has  been  construed  in  a  different  way,  and 
that  the  case  of  Knight  v.  Pursaell  cannot  be  overruled 
or  set  aside  and  treated  as  of  no  effect.  It  really 
settles  the  practice. 

I  will  only  add  one  word,  and  the  word  I  am  about 
to  add  shows  the  reason  why  I  add  anything  to  what 
the  Lord  Justice  has  said.  It  is  this,  that  I  have 
been  constantly  pressed  for  the  last  twelve  years 
since  I  have  been  a  judge  with  the  diversity  of 
opinion  and  practice,  as  to  taxations,  that  exists  in 
the  Chancery  Division  and  the  Queen's  Bench  Divi- 
sion, and  it  seems  to  me  reaUy  that  nothing  could  be 


more  important  than  that  the  Lord  Chaooellor,  or 
some  authority  at  the  head  of  the  law,  should 
methodically  inquire  into  the  differences  that  do 
exist  both  in  the  opinion  and  in  the  practice  as  to 
taxation  on  the  different  sides  of  the  court. 

Fry,  L.  J.— I  concur. 

Appeal  dismissed. 

Solicitors,  Fielder  <fc  Sumner  ;  Riddelly  T'aizcy,  <t  Co* 


From  Q.  B.  Div.  Jan.  K. 

CusACK  v.  London  and  North- Westers  Rail- 
way Co.  (a.) 

Practice — County  court — Appeal — Extension  of  Uvm  /or 
appealing — Discretion  of  court — Ord.  59,  rr.  12, 16. 

Under  ord,  59,  r,  16,  the  court  has  a  discretion^  irAici 
it  will  exercise  on  tJie  particular  circumstances  o/  each 
casCf  to  extend  the  time  for  appealing  from  the  judgmoA 
of  a  county  court, 

Collins  r.  Paddington  Vestry,  28  W,  B.  o88,  a 
Q,  B.  D,  368,  explained. 

Appeal  from  the  decision  of  a  divisional  ooioi 
(Pollock,  B.,  and  Charles,  J.)  refusLog  to  extend  t2» 
time  for  appealing  from  the  judgment  of  a  oountf 
court. 

On  December  12,  1890,  the  action  was  tried  in  fte 
county  court  of  Bloomsbuiy,  and  judgment  lu 
given  for  the  defendants.  The  plaintiff,  being  deairoo 
of  appealing,  applied  to  the  county  court  judge  for 
his  notes,  and  asked  the  defendants  to  supply  \m 
with  a  document  which  had  been  put  in  at  the  tmL 
On  December  29,  not  having  received  either  of  these, 
he  served  notice  of  appeal,  but  waited,  hoping  to 
receive  the  notes  and  documents,  until  Jannazy  3^ 
when  he  tried  to  enter  the  appeal,  but  was  told  ^ 
he  was  too  late,  since,  by  oid.  59,  r.  12,  such  a^eal 
must  be  entered  within  twenty-one  days  from  ibe 
date  of  the  judgment. 

The  Divisional  Court  refused  to  extend  the  time  for 
enteiing  the  appeal,  holding  themaelves  bound  by  the 
decisions  in  Collins  v.  Vestry  of  Paddington,  28  W.  B. 
588,  5  Q.  B.  D.  368,  and  Reg,  v.  Kettle,  17  a  B.  D. 
761,  34  W.  R.  Dig.  50. 

The  plaiutiff  appealed. 

Cavanagh,  for  the  plaintiff. 
Shearman,  for  the  defendcmt. 

Lord  Esher,  M.E. — I  think  that  we  must  say  that 
we  do  not  think  that  the  decision  in  Reg,  v.  KSf 
fetters  the  discretion  of  the  court  to  grant  an  exten- 
sion of  the  time  for  appealing  under  ord.  59,  r.  16. 
No  doubt  that  was  the  tendency  of  the  case  of  Cdlisa 
V.  Paddiugtim  Vestry,  but  that  case  was  dedded  at  a 
time  when  the  court  took  much  stricter  views  of  the 
rules,  aDd  nearly  every  judge  of  the  Court  of  Appeal 
has  withdrawn  from  that  case  in  its  strictneas.  1 
think  the  court  has  a  discretion,  which  it  will  not 
exercise  loosely,  but  which  must  be  exercised  on  the 
circumstances  of  each  particular  case. 

In  the  present  case,  considering  all  the  ciream- 
stances,  I  think  that  the  extension  of  time  should  be 
granted, 

BowEN  and  Fry,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  T,  Bore, 

Solicitor  for  the  defendants,  C,  H.  Mason, 

r— 

(a.)  Reported  by  A.  P.  Perceval  Keep,  Esq.,  Bar* 
rister-at-Law. 


Vol.  XXXIX.  [Feb.  14, 1891]   THE  WEEKLY  REPORTER. 


2^5 


Ct.  of  App.      Western  National  Bank  of  City  of  Nfw  York  v.  Pere*?  Triana  &  Co.      Ct,  of  App. 


Prom  Q,  B.  Div.  Aug.  8 ;  Dec.  19. 

Western  National  Bank  of  the  City  of  New 
York  v,  Perez  Triana  &  Co. 
Koppel's  Appeal,  (a.) 

fradice — Writ — Service  —  Foreign  firm  —  Partners  all 
resident  out  of  jurisdiction — Service  on  alleged  partner 
temporarily  within  jurisdiction — B,  S.  C,  1883,  ord. 
9,  r.  6;  ord,  11. 

In  an  action  against  a  foreign  firm  having  no  place  of 
htsiness  in  England,  all  the  partners  of  which  were 
fttident  and  domiciled  abroad ,  service  of  the  writ  was 
fjfeded  on  the  appellant  {who  urns  alleged  to  be  a  paytner) 
while  temporarily  in  England,  He  entered  an  appear- 
once  and  applied  to  have  the  service  set  aside,  on  the 
ground  that  he  was  not  a  partner. 

Held,  by  Lord  Esher,  M.R.,  that  the  foreign  firm  was 
properly  sensed  under  ord,  9,  r.  6,  by  service  on  the 
appellant y  and  that  the  service  could  not  be.  set  aside. 

Held,  by  Lindley  and  Bowen,  L.J  J.,  up<m  the 
authority  of  Russell  v,  Cambefort,  37  W,  R,  701,  23 
Q,  B,  D,  526,  that  ord,  9,  r.  6,  did  not  apply  to  the  case 
of  foreign  firms,  and  that  the  service  was  bad  as  against 
the  firm  :  but,  further,  that,  if  the  plaintiff  should  elect 
to  amend  the  writ  so  as  to  state  that  the  appellant  was 
Bued  together  with  the  other  partners  {naming  them),  the 
9ervice  should  stand  as  against  the  appellant,  the  appel- 
lard  having  by  appearing  waived  the  irregularity  in  the 
nomenclature  of  the  writ. 

PoUexfen  v,  Sibson,  34  W,  R.  534,  16  Q,  B.  D,  792 ; 
O'Nea  V,  Clason,  46  L,  J,  Q,  B,  191,  25  W  R,  Dig, 
208;  and  Sheppwd  v,  Hirsch,  Pritchard,  &  Co.,  38 
W,  R,  745,  45  Ch,  D,  231,  not  followed. 

Appeal  from  a  refusal  of  a  divisional  court 
{Pouock,  B.,  and  Day,  J.),  to  set  aside  the  service  of 
ihe  writ  in  ihis  action  upon  a  person  named  Koppel. 
The  action  was  brought  against  the  defendant  nrm 
(in  the  firm  name)  as  acceptors  of  certain  bills  of 
exchange.  The  defendant  firm  carried  on  business 
abroad  and  had  no  place  of  business  in  England  ;  all 
the  partners  were  resident  and  domiciled  abroad.  In 
Jime,  1890,  the  plaintiff  served  the  writ  upon  Koppel 
(who  was  temporarily  in  England),  allegmg  that  he 
was  one  of  the  partners  in  the  firm.  On  July  3 
an  appearance  was  entered  on  behalf  of  Koppel,  the 
words  **but  who  denies  that  he  is  a  partner"  being 
added  to  the  ordinary  form  of  appearance.  At  the 
same  time  Koppel  took  out  a  summons  to  set  aside 
the  service.  On  July  4  he  took  out  a  summons 
askm^  for  security  for  costs.  On  July  21  the 
Divisional  Court  made  an  order  refusing  to  set  aside 
the  service  of  the  writ,  striking  out  the  appearance  as 
being  "  conditional "  (see  Daviesv,  Andre,  38  W.  R. 
437,  24  Q.  B.  D.  598) ;  and  giving  Koppel  forty- 
eight  hours  in  which  to  enter  an  unconditional 
m)earance — which  he  accordingly  did  on  July  23. 
Koppel  now  presented  this  appeed  on  behalf  of  himself 
alone  against  so  much  of  the  order  as  refused  to  set 
aside  the  service. 

French,  Q,C,,  and  Danckwerts,  for  Koppel. — The 
ttmrt  below  decided  upon  the  preliminary  objection 
ihat  after  service  of  the  writ  Koppel  entered  an 
appearance.  But  he  appeared  denying  that  he  was  a 
IMfftner,  and  that  is  no  appearance  at  all :  Tkivies  v. 
AndrS,    He  was  in  a  position  of  difficulty,  as  service 

ri  him  might  affect  other  persons  (the  partners  in 
firm)  with  whom  he  had  no  time  to  communicate ; 
^^  had  no  intention  to  submit  to  the  jurisdiction. 
His  action  in  the  matter  was  a  nullity :  Heivitson  v. 
fahrt,  36  W.  B.  717,  21  Q.  B.  D.  6.     There  is  no 

(a.)  Beported  by  T.  R.  Colqtthoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


power  under  or  J.  9,  r.  6,  to  serve  a  foreign  firm,  the 
members  of  which  are  resident  abroad,  by  serving  one 
partner  within  the  jurisdiction,  Russell  v.  Cambefort, 
37  W.  R.  701,  23  Q.  B.  D.  526.  That  rule  does  not 
apply  **  to  firms  consisting  of  foreigners  who  have 
in  no  way  become  subject  to  the  English  Parliament," 
per  Cotton,  L.J.,  at  p.  528  of  23  Q.  B.  D.  If  the 
plaintiff  were  to  succeed,  judgment  would  go  against 
the  firm,  who  had  never  been  properly  before  the 
court :  Jackson  v.  Litchfield,  30  W.  R.  531,  8  Q.  B.  D. 
474 ;  Adam  v.  Townend,  14  Q.  B.  D.  103,  33  W.  R. 
Dig.  165. 

Bigham,  Q,C,,  and  R,  M,  Bray,  ioT  the  plaintiffs. — 
The  service  is  good  against  the  firm ;  Koppel  comes 
within  the  description  '*  one  or  more  of  the  partners  " 
in  ord.  9,  r.  6.  The  service  is  good  also  against 
Koppel  individually.  Adam  v.  Townend  does  not 
decide  that  judgment  cannot  be  signed  ag^nst  the 
individual  partner  who  is  served.  Besides  the  con- 
sequences of  service  are  not  under  consideration  now  ; 
the  sole  question  is  as  to  the  validity  of  the  service. 

Cur.  adv,  vult. 

Dec.  19. — Lord  Esher,  M.R.,  after  stating  the 
facts,  continued : — The  question  raised  in  the  action 
being  one  of  the  liability  on  a  contract,  is  a  question 
of  personal  liability  ambulatory  with  the  person,  and 
is  therefore  a  question,  although  it  arises  abroad  be- 
tween foreigners,  which  the  English  court  must 
entei-tain  if  the  defendants  are  personally  brought 
according  to  the  English  law  before  the  court.  The 
writ  is,  on  the  face  of  it,  one  which  the  English  court 
must  entertain  if  it  has  been  duly  served.  The  ques- 
tion, therefore,  is  whether  there  has  been  such  a 
service  as,  according  to  English  law,  brings  the  defend- 
ant in  the  action  legally  before  the  court  as  a  defend- 
ant, the  defendant  in  the  action  being  the  firm — that 
is  to  say,  all  the  partners  in  the  firm.  The  question 
cannot  be  satisfactorily  determined  without  a  close 
examination  of  the  English  procedure  as  to  service  of 
English  writs.  That  the  question  is  one  of  procedure 
is  determined  by  this,  that  the  writ  is  an  English  writ 
in  respect  of  a  matter  over  which  the  English  court 
has  jurisdiction  if  the  writ  is  duly  served.  The 
service  of  the  writ  of  the  court  is  therefore  a  part  of 
the  procedure  of  the  court.  The  procedure  of  the 
court  as  to  service  of  its  writ  is  contained  in  the 
rules  and  orders  made  under  the  Judicature  Acts. 
In  order  to  determine  whether  they  can  be  applied  to, 
and  if  '^yes"  their  effect  on,  the  particular  case  in 
question,  it  seems  valuable  to  consider  their  bearing  on 
other  cases  which  are  beyond  question  within  them 
and  governed  by  them. 

First,  then,  I  will  take  the  case  of  a  writ  issued 
against  a  defendant,  an  English  subject  found  in 
England.  The  writ  must  be  served,  or  that  done  which 
is  equivalent  to  service  (order  9).  If  the  person 
attempted  to  be  served  desires  to  submit  that  there 
was  no  proper  service  he  must  move  to  set  aside  the 
alleged  service.  But  he  must  do  so  before  he  appears, 
because  if  he  has  appeared,  any  irregularity  m  the 
service  is  waived  by  his  appearance  (ord.  12,  r.  30). 
If  the  service  is  not  impeached,  the  person  served, 
the  defendant,  may  appear  or  not.  If  he  appears  he 
may  defend  by  alleging  he  never  was  liable — that  is, 
that  he  never  ought  to  have  been  made  a  defendant ; 
if  that  turns  out  to  be  so,  the  defendant  succeeds.  If 
the  person  served  does  not  appear,  the  plaintiff  files 
fikn  affidavit  of  service  of  the  writ  on  the  defendant 
named  in  it  and  verifies  the  writ  indorsed  according 
to  ord.  9,  r.  15,  the  affidavit  of  service  alleging  a 
service  on  A.  B.  as  defendant  according  to  ord.  13,  r. 
2.  Upon  such  affidavit,  judgment  is  entered  against 
the  alleged  defendant  for  demult  of  appearance. 
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It  is  obvious  from  this  statement  that  a  judgment 
for  default  of  appearance  is  procured  solely  upon 
assertions  of  the  plaintiff.  He  asserts  a  service  on  the 
defendant  against  whom  he  obtains  such  judgment. 
If  there  has  been  a  service,  however  irregular,  the 
defendant  is  bound  by  the  judgment,  unless  the  court 
sets  aside  the  service  for  particular  reasons.  It  may 
be,  however,  that  the  affidavit  of  service,  either  by 
mistake  or  fraud,  is  erroneous,  and  that  in  truth  the 
defendant  waa  not  served  at  bJI,  Nevertheless  the 
judgment  is  good  against  the  defendant  named  in  it 
until  it  is  set  aside ;  the  defendant  must  move  to  set  it 
aside  (ord.  27,  r.  15);  of  course,  in  the  suggested 
case,  it  will  be  set  aside  with  costs. 

I  will  next  consider  a  case  equally  beyond  question 
governed  by  the  rules  and  orders,  the  case  of  an 
action  against  the  partners  of  an  English  fiim  in 
England,  where  this  court  has  general  jurisdiction  over 
the  cause  of  action.  The  mooe  and  manner  in  which 
the  court  will  exercise  the  jurisdiction  is  matter  of 
procedure  regulated  by  the  rules  and  orders.  By  them 
the  partners  may  be  sued  in  the  name  of  their  firm 
(ord.  16,  r.  .14);  the  partners,  therefore,  are  sued, 
although  the  finn  is,  as  it  were,  defendant  on  the  face 
of  the  writ.  The  service  of  the  writiis  regulated  by 
ord.  9,  r.  6.  If  the  writ  is  against  the  firm  it  shall  be 
served  **  on  one  or  more  of  the  partners,  or  at  the 
place  within  the  jurisdiction  of  business  of  the  part- 
nership upon  any  person  having  at  the  time  of  service 
the  control  or  mcmagement  of  the  partnership  busi- 
ness there,  and  such  service  shall  be  deemed  good 
service  on  the  firm."  The  last  word  **  firm  "  in  the 
rule  obviously  includes  slU  the  partners  in  the  firm. 
All  the  partners,  therefore,  shall  be  deemed  to  have 
been  served.  This  is  made,  if  possible,  more  clear  by 
the  rule  as  to  appearance  in  such  case.  In  case  of 
such  a  writ  and  such  service  each  and  every  partner 
shall  c^pp^  individually  in  his  own  name  (ord.  12, 
r.  15).  This  rule  could  not  have  been  made  except 
on  the  assumption  that  each  and  every  partner  is  to 
be  deemed  to  have  been  served.  If  a  person  specifi- 
cally served  as  a  partner  desires  to  aUege  that  the 
service  is  wrong,  he  must,  before  appearing,  move 
under  ord.  12,  r.  30,  But  the  only  question  then  is 
whether  the  service  was  regularly  made  in  the 
prescribed  manner.  If  it  was,  the  person  served  must 
appear  absolutely,  or  will  not  appear.  If  he  appears 
he  will  defend,  and  his  defence  wiU  be  entertained ; 
he  can  plead  that  he  was  not  a  partner,  or  that  the 
firm  was  not  liable.  If  he  does  not  appear,  the  plain- 
tiff will  proceed  to  obtain  judgment  for  default  of 
appearance,  as  in  the  case  of  a  single  defendant.  The 
plaintiff  will  verify  the  writ  and  make  an  affidavit  of 
service.  The  writ  will  disclose  an  action  against  the 
firm.  The  affidavit  will  assert  service  on  the  firm  by 
means  of  service  on  A.  B.  as  partner.  Such  service 
being  deemed  to  be  service  on  the  firm,  the 
judgment  following  the  writ  will  be  judgment 
a^amst  the  firm  for  default  of  appearance ;  execution 
will  without  more  be  against  the  property  of  the  fimi, 
and  against  the  person  who  has,  according  to  the 
affidavit  of  service,  been  actually  served  as  a  partner. 
But  other  persons  alleged  to  be  partners  must  be 
brought  in  according  to  ord.  42,  r.  10.  In  the  same 
way  as  in  the  case  of  an  individual  defendant,  if  the 
affidavit  of  service  is,  by  mistake  or  fraud,  erroneous 
to  this  extent,  that  in  truth  the  person  alleged  to  have 
been  served  as  a  partner  of  the  firm  has  not  been 
served  at  all,  the  court  will,  on  the  application  of  the 
firm  or  of  the  person  alleged  to  have  been  actually 
served,  set  aside  the  judgment  and  all  proceedings. 

If  the  writ  is  against  the  firm  it  may  be  served 
otherwise  than  on  a  partner — if  there  be  a  place  of 
business  within  England  and  a  manager  there,  then  the 
writ  may  be  served  there  on  such  manager.    If  the  writ 


is  so  served,  it  is  deemed  to  be  service  on  the  fiznu 
Hiere  is  no  rule  which  says  that  the  person  so  served* 
and  served  in  that  character,  can  appear  in  bis  ow& 
name.  Ord.  12,  r.  15,  excludes  him;  he  is  not  a 
partner,  and,  therefore,  not  a  defendant.  PartDos 
who  have  left  their  business  to  be  managed  by  such  a 
person  must  accept  the  consequences  of  his  omxttiii^ 
to  inform  them  of  the  service  of  the  writ  on  him.  In 
case  of  such  a  service,  and  no  appearance  by  a  part- 
ner, the  plaintiff  could,  upon  proper  affidavitsy 
obtain  judgment  as  for  default  of  appeazanoe  against 
the  firm. 

I  will  next  consider  the  more  delicate  case  of  a  wiil 
issued  against  a  foreigner  not  domiciled  or  reaidenft 
in  England,  but  found  in  England.  In  certain  cases 
the  English  court  will  entertain  and  determine  a 
cause  against  a  foreigner  neither  resident  nor  doist* 
ciled  in  England.  Whether  the  cause  of  actioa  is 
one  which  the  English  court  can  entertain  as  a  cause 
of  action  will  appear  by  the  writ.  If  the  writ  is 
unobjectionable,  the  court  has  the  general  jnrisdictioQ 
over  it.  How  is  the  court  to  exercise  such  juiisdie- 
tion?  It  must  proceed  in  it  according  to  its  own 
laws  of  procedure.  The  writ  must  be  served,  or  that 
done  which  is  equivalent  to  service.  If  the  writ  can 
be  served  in  England  it  can,  according  to  the  roles 
and  orders,  be  served  without  leave.  If  the  foreigner 
is  in  England  the  service  can  be  on  him  wii&iak 
leave.  Then  it  must  be  served  according  to  tfaft 
rules  and  orders,  and  with  all  the  effects  of  such  ser- 
vice as  regulated  by  the  rules  and  orders.  Ihe 
whole  procedure  and  all  its  results  will  correspood 
exactly  with  all  the  steps  and  their  results  which  have 
been  described  in  the  first  case  of  a  writ  iasoed 
against  an  English  subject  served  on  him  in  EnglaniL 
This  is  not  denied.  If  follows  from  it  that  ^ 
English  procedure  can  be  exercised  against  s 
foreigner  temporarily  in  England,  although  neither  ' 
resident  nor  aomiciled  in  England.  His  case  is 
governed  by  the  procedure  of  the  English  court. 

If  ihe  foreigner  thus  sued  is  not  found  in  En^and, 
or,  indeed,  if  an  English  subject  sued  in  England  i| 
not  in  England,  the  English  laws  of  procedure  ooold 
not  be  exercised  outside  the  territorial  jurisdiction  of 
England  by  an  English  court,  unless  the  court  were 
authorized  to  do  so  by  an  English  Act  of  Parliament 
which  it  was  bound  to  obey.  The  writ  must  be  on^ 
with  regard  to  a  cause  of  action  which  the  Engliih 
court  can  entertain.  Can  the  English  court  serre 
such  a  writ  abroad,  first,  on  an  English  subject, 
secondly,  on  a  foreigner.  Ord.  11,  r.  1,  is  a  direct 
enactment  that  the  court  can  give  leave  to  serve 
its  writ  abroad.  The  cases  in  which  it  can  are 
exhaustivelv  included  in  order  11.  But  in  those  cases 
it  can.  It  18  only  by  virtue  of  that  rule  bdng  equiva- 
lent to  an  enactment  that  the  court  can  give  sodi 
leave.  Whether  such  enactment  is  strictly  within 
international  comity  is  a  question  which  no  English 
court  can  entertain.     The  order  binds  the  court 

The  order  is  conclusive  that,  to  the  extent  to  whidt 
it  goes,  the  court  must  exercise  its  jurisdiction  over  a 
foreigner  neither  resident  nor  domiciled  in  England. 
The  forms  5  and  6  in  appendix  A.  and  the  N.B.  to 
form  5  support,  if  necessary,  the  view  that  b^ 
English  Act  of  Parliament  a  foreigner  sued  by  a  wnt 
issued  from  an  English  court  is,  in  certain  cases 
enumerated  in  order  11,  liable  to  be  proceeded  against 
in  enforcement  of  that  writ  by  the  English  enacted 
rules  and  orders,  it  being  true,  however,  that  only 
enacted  rules  and  orders  could  be  used  against  him. 
But  if  the  order  11  is  effective  against  him,  it  aeens 
absurd  to  say  that  the  enacted  rules  made  for  the 
purpose  of  giving  effect  to  the  service  of  a  writ  served 
under  that  order  do  not  bind  him.  Otherwise,  the 
leave  given  under  order  11  would  be  futile.     If,  there- 
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fore,  the  leave  is  given  under  order  11,  and  the  service 
is  effected,  then  all  the  effects  enacted  by  the  other 
inles  and  orders  must  have  the  same  force  against  the 
defendant  so  served  as  against  a  defendant  served  in 
SDgland.  The  plaintiff  may  on  proper  affidavits 
obtain  judgment  for  default  with  all  its  consequences. 
In  case  of  mistake  or  fraud,  and  in  all  respects,  the 
court  would  deal  with  such  judgment  precisely  in  the 
same  manner  as  with  any  other  judgment  signed  for 
de&nlt  of  appearance. 

We  now  come  to  the  case  of  foreign  partners  of  a 
foreign  firm,  sued  in  an  English  court,  the  partners 
hong  all  abroad,  none  of  them  resident  or  domiciled 
in  Inland.  If  the  partners  were  each  and  all  sued 
hf  name,  it  is  difficult,  I  think  impossible,  to  say 
otherwise  than  that  each  of  them  would  be  subject 
to  the  procedure  and  rules  and  orders  just  previously 
described.  Each  of  them  would  be  within  order  11, 
and,  therefore,  within  the  consequent  or  consequential 
nles.  If  their  case  is  within  some  of  the  rules,  they 
must,  I  think,  be  within  all  the  rules.  There  is  no 
distinction  made  between  the  rules.  They  are  all 
niles  laade  for  the  same  ultimate  purpose — ^namely, 
for  the  purpose  of  enforcing  the  writ  of  the  court. 
They  are  aU  rules  of  procedure  adapted  to  different 
Gicmastances,  but  with  one  ultimate  purpose.  If  so, 
the  rules  as  to  the  form  of  the  writ  and  as  to  its 
service  must  have  the  same  effect  in  the  case  of 
foreign  partners  as  in  the  case  of  a  foreign  individual. 
Then  the  foreign  partners,  in  the  case  in  which  an 
Snfflish  writ  can  issue,  may  in  such  writ  be 
soed  by  their  firm  name.  The  court  may,  under  order 
11,  give  leave  that  the  writ  may  be  served  abroad. 
If  the  writ  may  be  served  abroad,  the  reasoning  which 
led  to  the  concuusion  that  all  the  rules  subsequent  to 
the  service  must  apply  to  an  individual  who  might  by 
leave  be  served  abroad,  will  lead  to  the  same  con- 
cbsion  with  regard  to  a  firm  which  by  such  leave 
may  be  served  abroad.  It  foUows  that  service  on 
one  partner  abroad  is  service  on  the  firm  and  on  all  the 
partners  of  the  firm.  If  one  partner  is  served  and  he 
appears,  his  appearance  is  that  of  the  firm.  If  he 
does  not  appear,  judgment  for  default  of  appearance 
vdn  be  entered  against  the  firm.  In  case  of  mistake, 
or  fraud,  or  other  circumstances,  the  same  relief  or 
indulgence  will  be  given  as  in  all  other  cases  of  judg- 
ment for  default  of  appearance.  And  if  one  of  the 
foreign  partners  be  found  in  England,  service  may  be 
eSected  on  him  without  leave.  Order  11  is  not  then 
oaJled  into  play.  But  the  other  orders  and  rules 
mly,  and  service  on  that  partner  is  service  on  the 
fam  and  on  all  the  other  partners,  with  all  the  con- 
sequent results.  As  to  this  last  case,  the  case  9i 
PbOexftn  V.  Sihwny  34  W.  E.  534,  16  Q.  B.  D.  792,  is 
absolately  in  point.  The  reasoning  of  the  judges  in 
that  case  seems  to  me  to  be  the  same  as  the  reason- 
ing more  elaborately  set  forth  in  this  judgment. 
J)avie$  V.  Andre  is,  I  think,  an  authority  that  ser- 
vice in  England  on  a  foreign  partner  found  in  Eng- 
land is  a  good  service  on  the  foreign  firm.  The 
question  directly  decided  was,  that  a  conditional 
appearance  was  no  appearance  at  all.  That  the  ser- 
vice was  good  service  was  not  disputed.  The  C€ise 
of  Ruwell  V.  Cambe/ort  is  hardly  consistent  with  all 
the  reasoning  of  tins  judgment.  But  in  it  the  case 
of  PoUeu-fen  v.  Sibaoii  was  not  overruled.  Russell  v, 
Oamhe/ort  raises  for  the  present,  in  my  opinion,  an 
exception  as  to  the  application  of  the  second  part  of 
Old.  9,  r.  6,  to  the  service  of  a  sufficient  writ  in  the 
prescribed  manner  on  a  foreign  firm  where  all  the 
partners  in  it  are  foreigners  abroad. 

I  have  gone  elaborately  into  all  the  cases  to  which 
tibe  rules  and  orders  are  applicable  in  order  to  show 
how  I  construe  those  rules.  If  my  view  is  right,  the 
preeent  case  is  simple.    The  service  on  the  person 


alleged  by  the  plaintiffs  to  be  a  partner  could  not  at 
any  time  have  been  set  aside.  It  certainly  cannot  be 
set  aside  now  that  he  has  appeared  unconditionally. 
He  can  proceed  to  make  his  defence.  What  that 
defence  may  be,  what  questions  may  arise  with  regard 
to  it,  I  think  it  unnecessary  now  to  suggest. 

A^ain,  it  has  been  said  that  no  foreign  court 
would  enforce  in  its  own  country  a  judgment  ob- 
tained in  this  country  under  the  rules  and  orders 
in  the  manner  above  described.  That  may  be  so 
as  to  the  partners  not  actually  served  and  as  to 
their  share  in  the  partnership  property.  It  hardly 
seems  that  it  would  be  so  as  to  the  property  or  share 
of  the  partner  who  has  actually  been  served.  All 
these  questions  do  not  seem  to  me  to  arise  ^et  in  the 
present  case.  But,  supposing  that  the  judgment 
would  be  ineffectual  abroad,  it  may  well  stand  as  a 
valid  judgment  in  this  country  effectual  against  any 
partnership  or  personal  property  which  may  here- 
after come  into  this  country. 

I  have  the  strongest  opinion  that  the  rules  and 
orders  as  to  the  service  of  writs  abroad  should  be  at 
once  revised. 

The  appeal,  in  my  opinion,  should  be  dismissed. 

LiNDLEY,  L.J. — I  have  had  the  advantage  of  read- 
ing the  judgment  which  is  about  to  be  read  by 
Bowen,  Ij.J.,  and  in  which  I  concur.  I  only,  there- 
fore, add  a  few  words  on  my  own  account.  When  a 
firm's  name  is  used  it  is  only  a  convenient  method  for 
denoting  those  persons  who  compose  the  firm  at  the 
time  when  the  name  is  used;  and  a  plaintiff,  who 
sues  partners  in  the  name  of  their  ^m,  in  truth 
sues  tnem  individually  just  as  much  as  if  he  had  set 
out  all  their  names.  Wow,  if  one  of  those  partners 
is  out  of  the  jurisdiction,  the  mode  of  proceeding 
against  him  is  under  order  11,  and  the  necessity  for 
proceeding  against  him  under  order  1 1  exists  whether 
he  is  sued  by  name  or  as  one  of  the  firm  under  order 
9.  That  is  the  ratio  decidendi  of  the  Court  of  Appeal 
in  Russell  v.  Cambe/ort,  and  is,  in  my  judgment, 
right.  That  case  is  inconsistent  with  some  other  deci- 
sions which  will  be  alluded  to  presently  by  Bowen,  L.J. 
Practically  it  comes  to  this,  as  I  understand  it,  that 
if  a  member  of  a  firm  is  resident  abroad,  the  prudent 
way  is  to  proceed  against  all  the  partners  by  name, 
or  against  all  who  are  in  this  country,  and  not  to 
attempt  to  proceed  under  order  9,  and  sue  them  in  the 
name  of  the  finn,  which  will  lead  to  trouble  in  getting 
judgment  and  future  execution,  and  had  better  be 
avoided.  The  order  appealed  from  should  be  varied, 
as  the  Lord  Justice  wul  state. 

Bowen,  L.J. — ^The  contracts  here  sued  upon  are 
foreign  contracts  made  and  to  be  performied  abroad, 
the  contracting  parties  on  both  sides  are  wholly  resident 
and  domiofled  abroad,  having  no  place  of  business, 
and  so  far  as  appears  no  joint  assets,  in  this  country. 
But  a  person  who  is  alleged  to  be  one  of  the  partners 
of  the  firm  being  temporarily  and  accidentally  in 
England  has  been  servea  with  a  writ  issued  a^^ainst 
the  firm  in  the  firm  name,  and  served  upon  himself 
"  as  partner.**  This  person,  to  whom  I  hereafter 
allude  as  the  defendant,  has  appeared,  but  objects  to 
the  writ  and  asks  us  to  set  it  aside  altogether  as  null 
and  void,  and  not  warranted  by  the  rules. 

The  firat  question  which  arises  is  whether  such  ser- 
vice is  good  service  as  against  the  "  firm  '*  within  the 
meaning  of  onl.  9,  r.  6.  The  second  question  wiU  be 
whether,  assuming  the  writ  as  against  the  firm  to  be 
misexpressed,  it  is  not  (after  the  defendant*s  appear- 
ance) to  be  held  good  as  against  himself,  the  case  of 
the  plaintiffs  being  that  the  defendant  is  a  partner  in 
the  firm,  without  proof  of  which  fact  they  cannot 
succeed.  If  i^e  writ  in  its  present  form,  and  the 
service  of  it,  are  to  be  held  valid  as  against  the  firm» 
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the  judgment  entered,  if  the  plaintiffs  were  to  prove 
successful  in  the  action,  would  be  in  form  a  judgment 
against  the  firm  (ord.  12,  r.  15),  a  judgment  which  in 
Buch  a  shape  would  not  be  recognized  by  any  other 
country,  since  the  firm  are  not  within  the  English 
jurisdiction.  It  is  contrary  to  the  doctrines  of  inter- 
national law  that  a  judgment  should  have  any  validity 
except  against  such  persons  as  are  or  as  have  been 
brought  within  the  jurisdiction  of  the  court  that 
gives  it,  and  as  the  other  members  of  the  foreign  firm 
do  not  come  within  this  category,  a  judgment  against 
the  entire  foreign  firm's  property  would  be  useless 
abroad,  and  unjust  both  abroad  and  here. 

Upon  such  a  ground  it  has  been  urged  before  us 
that  it  was  never  intended  by  ord.  9,  r.  6,  to  deal 
with  actions  against  foreign  firms,  the  members  of 
which  are  whofly  resident  abroad,  but  that  the  proce- 
dure which  governs  such  actions  is  indicated  by  order 
^1  so  far  as  concerns  service  of  writs  out  of  the 
jurisdiction.  In  opposition  to  this  view  the  plain- 
tiff*^ coimsel  have  contended  before  us  that  ord.  9,  r. 
6,  applies  to  actions  against  all  firms,  foreign  and 
English  alike,  whether  the  members  of  such  firms  are 
or  are  not  resident  abroad — that  the  rules  are  not 
necessarily  intended  to  be  confined  within  doctrines  of 
international  law,  and  are  competent  to  prescribe 
how  actions  should  be  tried  against  all  persons  out- 
side or  inside  the  jurisdiction — and,  lastly,  that  ord. 
9,  r.  6,  has,  in  effect,  prescribed  what  procedure 
should  be  adopted  both  as  respects  foreign  firms  and 
English. 

I  do  not  think  that  the  field  is  open  to  me 
to  discuss  the  broad  and  important  subject  upon 
principle,  apart  from  authority.  The  case  of  Eussell 
V.  Caml>e/<)rt  was  a  case  which  arose  under  the  same 
rule  and  order,  although  the  service  in  that  case  was 
effected  not  on  a  partner,  but  on  a  manager  of  the 
partnership  business.  The  judgment  of  the  Court  of 
Appeal  was,  however,  based  expressly  on  the  view 
that  ord.  9,  r.  6,  was  not  intended  to  govern  writs 
directed  against  fc^ei^  firms,  none  of  whose  partners 
were  resident  or  domiciled  in  England,  and  I  do  not 
think  we  should  be  carrjdng  out  the  real  view  of  the 
la*v  so  laid  down  if  we  were  to  seek  to  distinguish 
the  case  of  service  effected  on  a  partner  under  one 
portion  of  the  rule  from  that  of  service  effected  on  a 
manager  under  the  other  portion  of  it.  We  are, 
therefore,  I  think,  bound  to  apply  the  same  reasoning 
to  both  cases,  and,  this  being  so,  we  ought  to  hold, 
on  the  autiiority  of  Rmsell  v.  Camhe/orty  that  the  pre- 
sent writ  is  incorrectly  issued  against  the  firm,  and 
cannot  be  justified  as  against  the  firm  by  ord.  9,  r.  6. 
It  follows  that  O'Neil  v.  CVewow,  46  L.  J.  Q.  B. 
191,  Pollexfen  v.  Sihaon,  and  Shepherd  v.  Hirsch, 
Pritchardy  <&  6V).,  if  really  inconsistent  with  that 
decision,  must  not  be  followed.  It  must  not  be  sup- 
posed that  our  decision  implies  that  no  remedy  can  be 
nad  against  foreign  firms  or  such  of  their  members  as 
happen  to  come  within  the  jurisdiction.  The  law  as 
to  suing  and  serving  them  will  remain  what  it 
always  has  hitherto  been,  though  the  writs  cannot, 
under  ord.  9,  r.  6,  be  addressed  against  them  in  the 
.foreign  firm's  name.  The  old  course  will  be  still 
pursued — namely,  to  insert  in  the  writ  the  names  of 
the  partners  whom  it  is  desired  to  sue,  and  such  writ 
80  framed  may  be  served  on  any  of  the  partners  who 
are  found  within  the  jurisdiction.  For  service  out  of  the 
jurisdiction  recourse  must  be  had  to  order  11  if  the 
case  is  one  which  can  be  brought  within  the  rules  of 
that  order. 

The  law  as  to  actions  against  foreign  firms  being 
thus,  according  to  the  effect  of  our  present  decision, 
wholly  unaltered  and  unaffected  by  ord.  9,  r.  6,  it 
becomes  necessary  to  apply  ourselves  to  the  second 
question  in  this  case — viz.,  whether,  as  against  the 


defendant  who  has  appeared,  the  writ  should  be  set 
aside  on  the  ground  of  its  being  directed  against  his 
firm,  and  it  appears  to  me  that  as  against  the  defend- 
ant the  service  of  the  writ  must,  under  the  drcmn- 
stances,  be  upheld.  The  defendant  is  not  the  less 
intended  to  be  sued  because  he  is  int^ided  to  be  soed 
with  others  who,  with  him,  are  misnamed,  and  who, 
together  with  him,  are  intended  to  be  comprehended 
(though,  as  we  have  seen,  irregularly)  in  one  fiim 
name.  The  writ  is  no  doubt  irregular  in  that  it  uses 
a  single  firm  name  to  describe  the  defendant  and 
others  who  are  beyond  the  jurisdiction.  This 
irregularity  as  regards  the  firm  must  be  set  right 
What  has  been  writ  short  must  be  writ  large,  for  tlie 
plaintiff  is  not  entitled  to  the  benefit  of  ord.  9,  r.  6, 
nor  to  the  advantage  of  proceeding  further  as  against 
the  firm  in  the  firm  name.  But  the  defendant  is 
really  himself  sued  together  with  others,  since  the 
plaintiff  intends  to  include  him,  and  to  show  at  the 
trial  that  he  is  properly  included,  among  the  members 
of  the  firm,  and  the  irregularity  of  the  nomenclatare 
in  the  writ  the  defendant  has  waived  as  against  him- 
self by  appearance,  since  he  might,  if  he  had  chosen, 
have  moved  under  ord.  12,  r.  30,  to  set  aside  the 
service  upon  himself,  and  was  not  obliged  to  appear 
to  enable  himself  to  move. 

The  service,  therefore,  must  stand  as  against  him- 
self, if  the  plaintiffis  elect  to  amend  the  writ  in  ten 
days,  so  as  to  state  that  the  defendant  is  sued  together 
with  the  other  alleged  members  of  the  firm,  who  should 
be  named  separately,  and  when  this  amendment  has 
been  made  thie  parties  wiU  be  left  to  take  such 
further  steps,  if  any,  in  respect  of  the  progress 
of  the  action  as  they  may  be  advised,  if  any 
steps  can  be  lawfully  taken  against  the  remaining 
defendants  beyond  the  jurisdiction,  as  to  which  I 
offer  no  opinion  at  present.  The  defendant  will  be 
entitied  in  his  defence,  if  the  action  proceeds,  to  avail 
himself  of  any  defence  open  at  law  or  equity  to  a 
defendant  who  is  sued,  together  with  other  persons 
beyond  the  jurisdiction,  on  an  alleged  liability  idiich 
he  disputes. 

The  costs  here  and  below  will,  in  such  a  case,  be 
costs  in  the  cause. 

If  the  plaintiffs  do  not  so  elect  in  ten  days,  the  writ 
must  be  set  aside,  and  the  plaintiffs  must  pay  all 
costs  down  to  and  including  the  costs  of  the  appeal 

In  conclusion,  in  addition  to  what  has  been  said 
by  the  Master  of  the  Bolls,  I  desire  to  express  an 
opinion,  formed  after  some  experience  and  observa- 
tion, of  the  necessity  of  re-drafting  the  rules  mider 
th«  Judicatiu^  Act  so  far  as  they  affect  partnerships. 

Solicitors  for  the  appellant,  Travera-Smith,  Braitk- 
waiUy  &  Robinson, 

Solicitors  for  the  plaintiffs,  John  W.  St/kes, 


l^igf)  dtwvt  of  g|u0tice. 


K^<£"j.|  Dec.  12.  13.  16,  IT. 

In  re  WHITELEY  AND   BOBERTS'  ARBITRATION,  (o.) 

Arbitratum — Setting  aside  award — Misconduct — Adm*- 
aion— Evidence — Arbitration  Ad,  1889  (52  dc  53  VieU 
c.  49),  8.  11  (2). 

On  a  motion  to  set  aside  an  awards  on  the  grot{nd  of 
the  miscondtict  of  the  arbitrator ^  it  was  alleged  that  he 

(a.)  Eeported  by  H.  C.  Roper,  Esq.,  Barrister-st- 
Law. 
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In  re  Whiteley  and  Roberts'  Arbitration. 


High  Court. 


iad  heen  bribed.  The  only  evidence  of  the  truth  of  this 
^JUegation  adduced  at  the  hearing  xoa^  thai  of  witnesses 
w&o  had  Tuard  the  arbitrator  himself  admit  the  fact  in  a 
^OttversaiioHy  at  which  R,  {the  other  party  to  the  arbitra- 
tion) toaa  not  present » 

Hddy  that  the  admission  was  not  sufficiently  proved  to 
tnable  the  court  to  set  aside  the  award  as  ayainst  R. 

Motion. 

The  question  was  whether  misconduct  on  the  part 
of  an  arbitrator  could  be  proved  by  evidence  of 
admissions  made  by  him  after  the  award  without 
calling  him  as  a  wi^ess. 

The  motion  asked  that  an  award  might  be  set  aside 
i^n  the  ground  that  the  arbitrator  had  misconducted 
biiiself  by  acting  in  collusion  with  the  defendant 
Boberts  (the  other  party  to  the  arbitration),  and  by 
accepting,  or  agreem^  to  accept,  money  from  Eoberts, 
or  some  other  person  in  bis  behalf,  as  an  inducement 
io  fraudulently  make  his  award  in  favour  of  Eoberts ; 
and  that  the  award  had  been  improperly  procured 
through  such  fraudulent  conduct. 

The  evidence  at  the  hearing  was  taken  viva  voce, 
and  the  plaintiffs  witnesses  alleged  that  in  a  conver- 
sation, which  took  place  after  the  award,  and  in  the 
aibsenoe  of  Eoberts,  the  arbitrator  Clough  had  said 
that  he  had  made  enough  out  of  the  arbitration  to 
keep  him  for  a  twelvemonth.  There  was  no  other 
«?iaence  of  misconduct. 

Before  calling  any  witnesses  the  defendant  Eoberts 
took  the  objection  ikat  no  evidence  of  misconduct  on 
.the  part  of  the  arbitrator  had  been  adduced  except 
Mb  admission  in  the  alleged  conversation,  and  that 
that  admission  was  not  evidence  against  Eoberts,  as 
it  was  not  made  in  his  presence. 

BenshaWf  Q,C,,  and  Waggett,  for  the  motion. — The 
arbitrator  has  misconducted  himself,  and  the  award 
has  been  improperly  obtained  within  the  Act  of  1889, 
«.  U  (2).     It  ought  to  be  set  aside. 

Warmingtony  Q.C,  and  Dare,  for  Eoberts.- -There 
18  no  evidence  against  Eoberts  of  any  misconduct  on 
&e  part  of  the  arbitrator.  He  has  not  been  called  as  a 
witness.    In  fact  he  has  made  an  affidavit  denying  it. 

Benshaw,  Q.C.,  and  Waggett,— If  the  arbitrator  has 
^e  so  far  wrons  as  to  justify  the  court  in  setting 
aside  the  award,  the  court  will  act  upon  any  admission 
by  him :  Mills  v.  The  Society  of  Dowyers,  3  K.  &  J. 
06;  Earl  v.  Stock-er,  2  Vem.  251  ;  Morgan  v.  Mather, 
2Ve8.  Jun.  15. 

Warmington,  Q.C.,m  reply  on  the  authorities. — The 
adnuBsion  must  be  made  to  the  court.  In  all  those 
cases  it  was  on  the  record. 

Kekewich,  J. — It  is  somewhat  strange  that,  not- 
^n^standing  the  industry  of  counsel,  no  case  has 
been  found  bearing  directly  on  this  point,  which  is  of 
^om  importance  and  must  have  occurred  before. 
It  is  desirable  to  show  how  the  question  arises.  The 
^licant  says  that  the  arbitrator  arrived  at  an  unjust 
condnsion  because  he  was  bribed  by  Eoberts.  In 
•opport  of  that  he  brings  forward  a  variety  of 
<»cum8tanoes  intended  to  show  a  probability  that 
«nch  a  thing  took  place,  or,  at  any  rate,  that  it 
jrould  be  consistent  with  those  facts  that  it  took  place, 
but  his  only  piece  of  direct  evidence  is  this.  He 
^ed  several  witnesses  to  prove  that  on  the  23rd  of 
yctober  the  arbitrator  himself  expressed  himself  in 
»ngoage  which  can  be  interpreted  fairly  enough  to 
mean  that  he  had  been  bribed  by  Eoberts.  I  have 
^  heard  the  argument  on  the  part  of  Eoberts  or 
^^lougb  on  the  meaning  of  those  words,  and  need  not 
^P^Ms  any  opinion  on  their  meaning,  nor  would  it 
he  convenient  now  to  criticize  the  conduct  of  the 
8  who  swore  to  them.     So  I  assume  that  they 


are  stating  what  occurred,  and  that  what  occurred 
was  an  admission  by  Clough  from  which  the  con- 
clusion would  follow  that  the  award  was  corrupt. 
The  question  is,  Is  that  admission  by  Clough  sufficient 
to  call  upon  Eoberts  to  answer  Whiteley's  charge? 
Is  there  any  evidence  to  go  to  a  jury.  As  a  rule,  an 
admission  by  any  one  party,  though  it  ccm  be  adduced 
as  evidence  against  himsmf,  cannot  be  adduced  as 
evidence  against  any  other  party,  and  that  rule  stands 
on  common  sense  and  legal  principles.  There  are 
well  known  exceptions  to  the  rule,  which  may  be 
classed  under  two  heads.  The  first  is  when  the  party 
against  whom  the  admission  is  sought  to  be  read 
has  a  joint  interest  with  the  party  whose  admission 
is  sought  to  be  read.  That  is  on  the  principle 
that  persons  seised  jointly  are  each  seised  of 
the  whole  of  the  subject-matter,  so  that  an 
admission  by  one  joint-owner  is  an  admission 
by  the  owner  of  the  whole.  That  is  an  application  of 
a  rule  of  real  property  law  to  other  matters.  The 
other  exception  is  where  the  party  against  whom  the 
admission  is  sought  to  be  used,  derives  title  to  what  he 
claims  in  the  subject-matter  from  the  person  who 
made  the  admission — ^as,  for  instance,  where  it  is 
sought  to  read  against  the  heir  an  admission  by  his 
ancestor.  He  stands  in  the  shoes  of  the  person  who 
made  the  admission,  and  derives  his  title  through  him, 
so  it  is  only  fair  that  he  should  be  bound  by  the 
admissions  of  the  pei*son  through  whom  he  claims. 
With  these  two  exceptions  the  rule,  so  far  as  I  am 
aware,  is  absolute.  Why  should  admissions  by  an 
arbitrator  form  any  exception  to  the  rule?  Apart 
from  authority,  it  is  put  rather  on  the  necessities  of 
life.  It  would  be,  to  use  the  term  of  Lord  Com- 
missioner Wilson,  a  *'  melancholy ''  thing  if  this  could 
not  be  done,  but  one  must  have  regard  to  the  great 
danger  of  introducing  such  an  exception.  If  the 
argument  of  Whiteley  were  admitted  any  arbitrator 
might,  not  only  immediately  after  the  award, 
but  at  any  time  afterwards,  say,  perhaps  for 
insufficient  reasons,  that  he  had  been  bribed,  and  the 
person  against  whom  the  award  was  made  could  apply 
to  set  it  aside.  Of  course,  there  are  rules  as  to  the 
time  within  which  an  application  can  be  made  for  that 
purpose,  but  the  court  has  power  to  extend  the  time 
for  doing  so,  and  it  might  be  very  difficult  to  resist 
such  an  application  where  the  allegation  was  of  gross 
misconduct.  It  would  introduce  uncertainty  into  the 
law. 

Is  there  any  authority  for  the  exception  ?  Two  or 
three  cases  were  cited,  but  none  go  exactly  to  the 
point,  and  it  is  difficult  to  extract  any  principle  from 
them.  The  most  direct  authority  is  the  case  of  Mills 
V.  The  Society  of  Bonders.  There,  no  doubt.  Wood, 
y.C,  attributed  great  importance  to  an  admission  by 
the  arbitrator.  The  admission  in  that  case  was  of  a 
mistake,  and  he  pointed  out  that  the  admission  was 
absolutely  necessary.  He  referred  to  two  cases, 
and  stated  that  there  the  arbitrators  admitted 
by  affidavit  the  mistake  they  had  made.  The 
Vice-Chancellor  farther  said  that  in  the  case  be- 
fore him  he  thought  he  had  an  admission  on  the 
part  of  the  arbitrators  that  they  had  made  a  mistake, 
and  he  seems  to  have  thought,  by  reference  to  those 
cases  and  on  general  prindjiles,  that  he  must  have 
such  an  admission. 

But  I  am  bound,  under  that  judgment,  to  turn  to 
the  special  facte  of  the  case,  and  see  the  meaning  of 
his  judgment.  There  was  a  contest  between  the 
parties  whether  the  award  had  proceeded  on  a  proper 
basis.  Affidavits  were  filed  on  both  sideJB  showmg 
the  principle  on  which  the  award  was  made,  and  it 
was  alleged  that  the  umpire  had  improperly  held 
commimication  with  the  agents  of  the  company. 
Then  I  understand  that  the  umpire  himself  made  an 


250 


THE  WEEKLY  REPORTER.    [Feb.  u.  i89i.]  VoL  XXXIX. 


High  Coubt.       Habrison,  Ainsue,  &  Co.  v.  Corporation  op  Barrow-in-Furness.       High  Court. 


affidavit,  and  there  was  a  conflict  of  evidence.  The 
Vice-Chancellor  referred  to  the  arbitrator's  affidavit 
as  containing  admissions  of  mistake,  and  relied  on 
that ;  so  that  I  cannot  necessarily  consider  that  the 
Vice-Chancellor  said,  "  I  can  set  aside  the  award  on 
the  admission  of  the  arbitrator,"  but,  "  even  though 
the  impropriety  is  proved  by  otlier  evidence,  I  cannot 
set  aside  the  award  without  the  evidence  of  the 
arbitrator."  There  were  only  two  other  cases  cited, 
and  in  the  paucity  of  authority  I  ought  to  notice 
them.  There  was  the  old  case  of  Earl  v.  Stocher, 
which  there  is  some  little  difficulty  in  understanding, 
because  one  has  not  the  ordinary  facts,  but  I  must 
take  it  that  the  admission  of  the  arbitrators  was  in 
some  way  a  matter  of  record,  so  that  it  was  an 
admission  made  to  the  court.  They  had  confessed  it 
by  their  answer.  Without  more,  that  could  only  be 
read  against  the  arbitrators  themselves,  but  it  was 
read  against  other  parties  as  well.  No  other  case  has 
been  cited  which  lays  down  that  if  arbitrators  con- 
fess, even  by  answer,  to  improper  motives,  that  that 
should  operate  ag^ainst  the  award  and  enable  the 
parties  to  set  it  aside. 

The  only  other  case  referred  to  is  Morgan  v.  Mather, 
where,  at  p.  18,  Lord  Commissioner  Wilson  says : — 
**  The  only  grounds  for  setting  aside  awards  are,  first, 
that  the  arbitrators  have  awarded  what  was  out  of 
their  power ;  secondly,  corruption,  or  that  they  have 
proceeded  contrary  to  the  principles  of  natural  jus- 
tice, though  there  is  no  corruption,  as  if,  without 
reason,  they  wiU  not  hear  a  witness."  Those  €tre 
matters  which  would  have  to  be  proved ;  and,  thirdly, 
the  case  which  Wood,  V.C.,  d^t  with  in  Mills  v. 
Society  of  Bowyers,  "  that  they  have  proceeded  upon 
mere  mistake,  which  they  themselves  admit." 

That  entirely  agrees  with  what  the  Vice-Chancellor 
says.  Where  you  are  dealing  with  a  mistake  you  must 
not  be  cont^ted  with  conflicting  evidence,  but  must 
have  the  admission  of  the  arbitrator.  Here  was  a 
case  where  it  could  not  possibly  be  proved  to  the 
satisfaction  of  the  court,  as  regards  the  domestic  tri- 
bunal, so  as  to  enable  the  court  to  adjudicate  on 
the  validity  of  the  award  without  the  admission  of 
the  arbitrator.  The  mistake  is  in  his  own  mind,  and 
if  he  does  not  himself  confess  it  the  court  must  hold 
that  there  was  no  mistake  at  all.  The  case  shows 
what  the  value  of  admissions  is,  and  why  the  admis- 
sion of  the  arbitrator  is  of  such  value. 

^  It  was  argued  that  he  could  not  give  evidence  of 
his  own  misconduct.  But  that  was  argued  in  the 
case  of  Duke  of  Buccleuch  v.  Metropolitan  Board  of 
Works,  L.  R.  5  H.  L.  418,  and  the  matter  was  gone 
into  fully.  Lord  Cairns  says: — **It  appears  to  me 
that  upon  every  point  which  may  be  considered  to  be 
a  matter  of  fact  with  reference  to  the  making  of  the 
award  the  evidence  of  the  arbitrator  or  tmipire  was 
preperly  admissible.  He  was  properly  asked  what 
haa  be^  the  course  which  the  argument  before  him 
had  taken,  what  claims  were  made,  and  what  claims 
were  admitted,  so  that  we  might  be  put  in  possession 
of  the  history  of  the  litigation  before  the  umpire  up 
to  the  time  when  he  proceeded  to  make  his  award. 
But  there,  it  appears  to  me,  the  right  of  asking  ques- 
tions of  the  tmipire  ceased."  If  you  desire  to  prove 
a  mistake  you  may  call  the  umpire  to  show  what  dr- 
ctmistances  were  brought  before  the  umpire  which 
ought  not  to  have  been  brought  before  him,  and  you 
must  call  him  and  get  his  evidence,  he  being  the 
person  best  qualified  to  give  it.  Beyond  that  you 
must  not  ask  him  as  to  the  award  itself,  but  that 
does  not  exclude  his  evidence  in  a  case  like  this.  It 
does  not  exclude  questions  as  to  what  occurred  before 
the  umpire,  or  the  circumstances  on  which  the  award 
is  founded.  This  question  is  outside  the  award, 
whether  or  not  the  arbitrator  was  bribed.     You  can 


Call  him  to  prove  that,  and  no  objection  can  be  taken 
to  his  evidence.  That  shows  that,  although  tiiere 
may  be  difficulty  in  proving  such  a  &Mst,  there  is  no 
le^  difficulty  in  doing  so ;  and  that  is  a  reason  why 
one  should  rely  on  the  ordinary  rule,  and  say,  if  a 
man  comes  here  to  establish  a  case  of  fraud,  he  most 
prove  that  fraud,  or  otherwise  his  case  fails. 

The  point  is  new,  and  there  seems  to  be  no  direct 
authority  upon  it ;  but,  on  principle  and  such  autho- 
rity as  there  is,  I  think  the  objection  is  good,  and  a 
mere  admission  such  as  is  stated  will  not  sn£Boe  to 
prove  fraud  on  the  part  of  the  arbitrator,  and  tbat 
the  motion  fails  as  against  Roberts. 

[The  plaintifEi  declined  to  so  on  with  the  case 
against  the  arbitrator  alone,  and  the  motion  was  re- 
fused, with  costs.] 

Solicitors,  Van  Sandau,  for  E,  F.  Brook,  Hudden- 
field ;  Torr  &  Co,,  for  Doidhwaite  db  Wadding, 
Cleckheaton;  Yewdall,  Son,  &  MarrioU^  for  J.  F. 
Curry,  Bradford. 


^^•^J-|  Jan.  12. 

Komer,  J.  J 

Harrison,  Ainslib,  &  Co.   v.   CoRPORATioir  of 
Barrow-in-Furness,  (a.) 

Lease — Covenant  not  to  assign — Manu/<uiuring  purpose* 
— Ci/rporation — Person  of  responsibiUty  and  rtsped- 
ability, 

A  lease  of  land,  with  an  iron  furnace  and  mill  and 
certain  waier  rights  for  the  purpose  of  working  the  samt, 
contained  a  covenant  on  the  part  of  the  lessees  nU  to 
assign  or  underlet  without  the  consent  in  writing  of  the 
lessors,  **  such  consent  not  to  be  unreasonably  refused,  <ir 
refused  to  a  person  of  responsibility  and  respedabUitff." 
The  lessees  agreed  with  the  Corporation  of  Barrow-in- 
Furness  to  assign  to  them,  and  the  corporation  agreed 
with  the  lessees  not  to  use  the  water  rights  for  manuf(K- 
turing  iron  or  steel.  The  lessors  refused  to  consent  i» 
the  assignment,  on  the  ground  that  the  corporation  cotdd 
not  use  the  premises  for  the  purposes  they  were  intended. 

Held,  that  the  corporation  was  not,  under  the  terms  af 
the  lease,  **  a  person  of  responsibility  and  respedabUi^'' 
within  the'  meaning  of  the  covenant  therein,  and  that  the 
consent  had  not  been  ujireasonably  withlidd. 

By  a  lease  dated  January  6,  1886,  the  plaintilbr 
Harrison,  Ainslie,  &  Co.,  who  were  iron  manufw- 
turers,  leased  from  the  trustees,  under  the  will  of 
William  lAurey  Rawlinson,  certain  premises  with  aa 
iron  furnace  and  bobbin  mill  thereon,  situate  at  Duddon 
Bridffe,  in  the  county  of  Cumberland,  together  with 
the  dams,  sluices,  and  water  courses  connected  there- 
with, for  fourteen  years  from  May  12.  1885,  at  ea 
annual  rent  of  £25.  In  the  lease  was  oontained  a 
covenant  by  the  lessees  not  to  assign  or  underlet  the 
premises  or  any  part  (except  the  mill  and  other 
buildings)  without  the  previous  consent  in  writing  w 
the  lessors.  The  covenant  then  proceeded  **  but  ro^ 
consent  shall  not  be  unreasonably  refused  or  refused 
to  a  person  of  responsibility  and  respectability."  ^ 
lease  also  contained  a  covenant  by  the  lessees  to  repur 
and  yield  up  the  premises  in  substantial  and  teoBnt- 
able  repair  at  the  expiration  of  the  term. 

For  a  period  of  more  than  twenty  vears  before  the 
grant  of  the  lease  the  furnace  and  mill  had  not  been 
worked.  The  plaintifiEis  themselves  had  no  intentioa 
of  working  them.  On  June  3,  1889,  HaniBO^ 
Ainslie,    &    Co.   agreed    with  the    defendants,  the 

(a.)  Reported  by  J.  W.   Grkio,  Esq.,  Barrister-at- 
Law. 
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mayor,  aldermen,  and  buigesses  of  Barrow-in- 
Fumeas,  to  assign  to  them  the  lease  in  consideration 
of  a  premium  of  £570,  and  they  also  agreed  to  with- 
draw their  opposition  to  a  Bill  then  before  Parliament 
by  which  the  corporation  sought  power  to  impound 
the  waters  of  the  Eiver  Duddon,  and  to  obtain  all 
necessary  licences  for  the  assignment  of  the  lease. 
The  corporation,  on  their  side,  agreed  not  to  use  the 
vaters  of  the  Biver  Duddon  for  or  in  connection  with 
ihe  manufacture  of  iron  or  steel  at  any  place  without 
tiie  water  limits  of  the  corporation.  The  Bill  was  in 
&ct  not  passed. 

On  June  5  an  application  was  made  by  the  plain- 
tife  to  the  solicitors  of  the  lessors  for  the  requisite 
consent  to  the  assignment,  and  on  October  7  the  lessors 
definitehr  declined  to  give  it,  on  the  ground  that  the 
proposed  assignees  were  a  corporation  who  were  not 
ta^g  the  lease  for  the  purposes  it  was  granted,  and 
inight  use  it  prejudicially  to  the  lessors.  By  their 
daim  the  plaintifGs  averred  that  the  consent  was  un- 
leasonably  withheld,  and  that  consequently  they  were 
entitled  to  assign  it  without  licence,  and  claimed  a 
declaration  to  fliat  effect,  and  specific  performance  by 
the  corporation  of  the  agreement  to  take  the  lease. 
The  defendants  {iivter  alia)  pleaded  that  it  was  ultra 
vin9  of  the  corporation  to  take  the  l^ase. 


Haldane,  Q,C,,  and  Fellows,  for  the  plaintiffs.— The 
reasons  given  for  withholding  consent  are  insufficient, 
w  they  contemplate  future  injury.  The  lessors  will 
he  amply  protected  xmder  the  covenants  in  the  lease. 
"  Person  "  in  that  lease  includes  corporation  (Convey- 
andnff  Act,  1881,  s.  2,  xvii.),  and  it  cannot  be  sug- 
jBMted  that  this  corporation  is  not  a  responsible  one. 
The  consent  has,  therefore,  been  unreasonably  with- 
held: Treloar  v.  Bigge,  22  W.  R.  843,  L.  R.  9  Ex. 
151 ;  Sear  v.  The  House  Property  and  Investment  Co, 
[Limited),  29  W.  R.  192,  16  Ch.  D.  387.  There  is 
m)thing  ultra  vires  in  the  corporation  taking  the  lease : 
Biche  V.  TAc  AshJmry  Railway  Carriage  and  Iron  Co, 
(Lmited),  23  W.  R.  7,  L.  R.  9  Ex.  224;  Jesus  College 
T.  Qibbs,  1  Y.  &  C.  Ex.  145;  Vigors  v.  Dean  of  St. 
Faul\  18  L.  J.  a  B.  97. 

Wilkinson  and  AUioatery  for  the  corporation. 

Neville,  Q,C,,  and  Morshead,  for  the  lessors.— The 
eorporation  is  not  ."a  person  of  responsibility  and 
wspectability  "within  the  meaning  of  the  covenant,  as 
•noi  a  corporation  cannot  work  an  iron  furnace  or  a 
ami,  and  the  consent  has  therefore  not  hf^esi  unreason- 
ihly  withheld.  The  corporation  has  taken  the  lease  to 
get  rid  of  the  opposition,  not  to  use  the  premises  as 
wntemplated  by  the  lease ;  indeed,  there  is  a  covenant 
try  them  not  to  use  the  water  rights  for  manufacturing 
»».  Hence  it  was  not  unreasonable  to  withhold 
J«J»^t.  It  was  not  mere  caprice  which  caused  the 
J^MW  to"  refuse  consent :  Lechmann  v.  McArthur. 
16W.R.  877,  L.  R.  3Ch.  496. 

Haldane,  ©.C,  replied. 

I^oim,  J.— This  is  an  action  for  specific  perform- 
ance of  an  agreement  for  the  sale  and  purchase  of 
^hold  premises.  The  parties  to  the  action  are  the 
^<loTg,  who  are  the  plaintiffe,  the  Corporation  of 
wow-in-Pumess,  who  are  the  purchasers,  and  the 
J««™iing  defendants  are  the  lessors.  The  premises 
™3^^a  are  granted  by  a  lease  of  the  6th  of  Janu- 
«7.  Iw6,  for  a  short  term  of  years  of  an  iron  furnace 
^  other  premises,  and  certain  rights  to  use  the 
JJJtoB  of  the  River  Duddon,  which  fiows  close  to  the 
J^M  premises,  for  the  iron  works.  Such  being 
«ft  leaw,  the  agreement  in  this  action  was  entered 
™w  under  the  following  circumstances :— The  defend- 
J^  corporation  were  promoting  a  Bill  in  Parliament 
wenaUe  them  to  take  the  waters  of  this  river  for  the 


purposes  of  the  borough.     The  lessees  and  lessors 
opposed  the  Bill,  on  the  ground  that,  should  the  cor- 
poration acquire  the  powers  which  they  sought  by 
their  Bill,  the  lessees  and  lessors  would  both  1^  con- 
siderably injured.     The  corporation  thereupon  enters 
into  an  agreement  of  the  3rd  of  June,  1889,  to  buy 
the  leasehold  property  belonging  to  the  plaintifls. 
There  can  be  no  doubt  that  the  sole  object  was  to  buy 
off  the  plaintiffs'  opposition  to  the  Bill,  an  object 
apparent  on  the  agreement  and  the  admitted  facts. 
Under  that  agreement  the  corporation  purported  to 
buy  all  the  leasehold  rights  of  the  plaintiffs,  and  it 
contains  a  very  important  clause,  the  short  effect  of 
which  is  that  the  corporation  were  to  bind  themselves 
never  to  use  any  of  the  waters  of  the  River  Duddon 
for  the  purposes  of  using  in  connection  with  the 
manufacture  of  iron  or  steel  at  any  plcuse  or  places 
outside  the  water  limits  of  the  corporation.      The 
result  of  that  would  be  that  the  corporation  could  not 
.use  all  the  rights  given  to  them  as  lossees,  though  the 
lease  clearly  contemplates  the  use  of  the  waters  by 
the  lessee  for  the  purpose  of  the  manufacture  of  iron 
and  steel.     It  is  quite  true  that  for  a  period  prior  to 
the  date  of  the  agreement  the  original  lessees  did  not 
work  the  furnaces,  but  they  could  nave  resumed  work 
at  any  moment  if  they  had  chosen,  and  they  had 
never  abandoned  the  idea  of  so  doing,  and  the  lessors 
could  always  look  forward  to  that,  whereas  if  the  cor- 
poration became  lessees  that  could  never  take  place. 
Under  these  circumstances  it  struck  the  lessors  that  it 
was  undesirable  that  they  should  give  the  licence  to 
assign  which  was  asked  for.     The  provision  in  the 
lease  is  this.     There  is  a  covenant  by  the  lessees  witii 
the  lessors  that  the  lessees  will  not,  without  the  con- 
sent in  writing  of  the  lessors,  assign  or  underlet  the 
premises,  '*  but  such  consent  shall  not  be  unreason- 
ably refused,  or  refused  tp  a  person  of  responsibility 
and  respectability."    The  reason  eiven  as  a  refusal 
was  the  circimistances  I  have  stated.     The  defence,  as 
amended,  states  that  the  defendants  were  entitled  to 
refuse  to  give  the  licence  to  assign  because  the  cor-   ' 
poration  were  not  able  to  become  the  assignees,  as  it 
was  ultra  vires  on  their  part  to  have  entered  into  the 
agreement  to  purchase. 

Now  I  have  to  decide,  first,  whether  the  corpora- 
tion can  be  considered  **  a  person  of  responsibility  and 
respectability."  No  doubt,  for  many  purposes,  the 
word  **  person  "  includes  corporation  as,  for  example, 
for  the  purposes  of  the  (>)nveyancing  Act,  1881. 
But,  loolong  at  the  particular  lease,  I  have  to  decide 
whether  the  Corporation  of  Barrow-in-Furness  falls 
within  the  definition  of  **a  person  of  responsibility 
and  respectability."  I  think  not.  The  corporation 
cannot,  under  the  terms  of  the  lease,  and  in  view  of 
the  facts,  be  said  to  come  within  the  fair  meaning  of 
these  words.  Has,  then,  the  consent  of  the  lessors 
been  unreasonably  withheld.  I  think,  on  this  point, 
that  the  plaintiffis  have  not  shown  or  established  that 
the  lessors  refused  their  consent  unreasonably.  I 
come  to  this  conclusion  because  the  lessors  were  fairly 
entitled  to  say  that  the  corporation  could  not  be  a 
good  tenant  or  assignee,  because  they  could  not  use 
these  water  rights  for  working  the  furnace.  The 
action  will,  therefore,  be  dismissed,  with  costs. 

Solicitors  for  the  plaintiffs,  Dawson,  AinsUe,  & 
Martineau, 

Solicitors  for  the  defendants,  lliffe,  Henley,  d:  Sweety 
for  C.  F,  Preston,  Barrow-in-Furness;  Harrison  <fe 
Powell,  for  Harrison  d:  Milne,  Kendal. 
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Angus  v.  Clifford,  (a.) 


Company —  Misrepresentation —  Prospectus  —  Materialty 
of  statements. 

Directors  of  a  gold  mining  company  issued  a  prospectus 
containing  a  statement  that  ''^  full  reports  on  the  property 
have  been  prepared  for  the  directors  by  eminent  engineers  " 
{naming  them).  None  of  the  reports  in  question^  how- 
ever, had,  in  fact,  been  prepared  on  the  instructions  of 
the  directors,  or  on  their  behalf,  and  one  of  the  reports 
had,  in  fact,  been  prepared  on  the  instructions  of  the 
agent  of  a  vendor  of  the  property.  The  value  of  the 
shares  had  greatly  decreased. 

In  an  action  for  damages  brought  against  the  directors 
by  a  person  who  had  taken  shares  in  the  belief,  induced 
by  the  prospectus,  that  the  reports  had  been  prepared  on 
behalf  of  the  directors. 

Held,  that  the  statement  as  to  the  reports  in  the  pro- 
spectus  was  a  maierial  misstatement,  and  none  the  less 
material  because  the  plaintiff  adduced  no  evidence  to  show 
that  the  reports  were  in  themselves  inaccurate  or  exagger- 
ated, and,  consequently,  that  the  defendants  were  liable  in 
damages. 

Trial  of  action. 

This  was  an  action  claiming  a  declaration  that  the 
plaintiff  was  induced  to  take  2,000  shares  of  £1  each 
in  the  Valley  Gold  Co.  (Limited),  by  alleged  mis- 
representations in  a  prospectus  issued  on  the  27th  of 
October,  1886,  by  the  defendants  as  directors  of  that 
company,  and  for  damages  thereby  incurred. 

The  company  was  registered  in  August,  1886,  with 
the  object  of  purchasing  and  working  certain  gold- 
be€iring  land  in  California. 

After  the  plaintiff  had  taken  shares,  for  which  he 
pdid  £2,000,  the  company  was  reconstructed,  the  £1 
shares  being  divided  into  5s.  shares,  which  had  greatly 
decreased  in  value. 

The  prospectus  stated  that  full  reports  (therein  set 
forth)  on  the  property  had  been  "prepared  for  the 
directors  "  by  four  eminent  engineers  therein  named. 

It  further  stated  that  the  engineers  had  personally 
inspected  the  property,  that  one  of  them  hsA  advised 
the  board  as  to  the  means  to  be  adopted  for  working 
and  developing  it  to  the  best  advantage,  that  the 
reports  had  convinced  the  directors  that  the  estate 
was  a  rich  one,  and  that  the  directors  had  no  hesita- 
tion in  recommending  the  shares  to  the  public  as  a 
genuine  investment. 

The  reports  of  the  engineers  had,  in  fact,  been  made 
before  the  defendants  became  directors,  and  had  not 
been  made  for  them,  but  on  the  instructions  and  on 
behalf  of  the  London  agent  of  the  vendors  to  the 
company. 

,Sit>  Horace  Davey,  Q,C,,  and  T,  B,  Hughes,  for  the 
plaintiff. — The  plain  meaning  of  the  words  in  the 
prospectus  is  that  the  directors  had  themselves 
employed  the  engineers  to  make  the  reports.  This 
allegation  is  untrue  and  a  material  misstatement, 
and  the  defendants  are  therefore  liable. 

Jiighy,  Q.C,  Asquith,  Q,C,,  and  Grosvenor  JVoods, 
lor  tae  defendants. 

BOMER,  J. — The  plaintiff  in  this  case  is  Mr.  John 
Henry  Angus.  The  defendants  are  four— Sir  Charles 
Clifford,  Mr.  Thomas  Meates,  Mr.  Nelson,  and  Mr. 
Lloyd.  They  were  the  directors,  and  the  only  direc- 
tors, of  a  company  called  the  Valley  Gold  Co. 
(Limited).  The  action  is  one  for  damages  caused  to 
the  plaintiff,  as  he  alleges,^  by  his  being  induced  to 

(o.)  Reported  by  C.   Herbert  Browx,   Esq.,  Bar- 
rister-at-Law. 


take  shares  in  the  company  by  a  certain  alleged 
untrue  statement  contained  in  a  prospectus  invitiiig 
subscriptions  for  shares  in  the  company  issued  by,  or 
by  the  authority  of,  the  defendants.     Now  th<»e  is  bo 
question  in  this  case  that  the  defendants  are  re^un- 
sible  for  the  prospectus  in  question,  and  that,  if  tiie 
prospectus  makes  those  who  issued  it  liable  for  the 
statements  contained  in  it,  the  defendants  are  liaUe 
accordingly.      Hiere    is    no  question  here  tiiat  Ik 
plaintiff  applied  for  shares  in  this  comnany  on  the 
faith  of  the  prospectus,  and  was  allotted  shares  m- 
cordingly.     Upon  the  evidence  before  me  I  thiak  it  is 
clear  there  has  been  some  loss,  at  any  rate,  accruiiig 
to  the  plaintiff  by  reason  of  his  having  been  indnoed 
to  take  those  shares.     The  real  question  in  issoe  is 
this  action  is  as  to  whether  certain  statements,  to 
which  I  will  refer  in  a  moment,  were  or  were  not,  a 
fact,  made  and  inserted  under  such  circumstances  iitthe 
prosj)ectus,   that  the  defendants  are  liable  for  the 
statements  so  contained.     Now  those  statements  ir 
these  :— "  Full  reports  on  the  property  have  been  pre- 
pared for  the   directors  by  the  following  enmsai 
engineers."     I  may  mention  here  that  there  is  no 
question  as  to  who  the  directors  are ;  they  are  re- 
ferred to  by  that  statement  because  their  names  ap- 
pear in  the  earlier  portion  of  that  prosj^ectus,  and  tky 
are  the  four  defendants  to  this  action.     ISien  4e 
prospectus  proceeds  by  giving  the  names  of  the  four 
eminent  engineers— Messrs.  Jackson,  Pearson,  Bodda, 
and    Del    Mar.      Then  follow    these    statements: - 
*'  These  gentlemen  have  personally  inspected  the  pr.^ 
perty,  and  Mr.  Del  Mar  has  advised  the  board  as  vi 
the  means  to  be  adopted  for  workinsr  and  developing 
the  same  to  the  best  advantage.     These  reports  h»v 
convinced  the  directors  that  the  estate  is  a  rich  cxk 
and  they  have  no  hesitation  in   recommending  lie 
shares  to  the  public  as  a  genuine  investment." 

Now  the  first  question  which  arises  is,  What  met  * 
ing  would  natiirally  be  attributed  to  these  rtai-- 
ments  by  the  ordinary  reader?  I  think  inj 
ordinary  reader  would  come  to  the  conclusion  tiii 
the  mining  engineers  referred  to  had  been  instrntt^ 
by  the  directors  to  report  to  them  in  the  interert  ^ 
the  comi)any  as  to  the  property  to  be  purchased, » 
that  they  might  see  whether  it  was  one  that  the  coe^ 
pany  could  be  advised  to  purchase.  That  is  how  L 
at  least,  should  read  these  statements,  and  theiis- 
pression  which  they  would  convey  to  me.  Bi3 
whether  that  be  or  be  not  their  undoubted  measoBS. 
it  clearly  is  a  meaning  which  could  be  attribiited  » 
them.  . 

Then  the  question  arises.  Did  the  plaintiff  a  - 
self  attribute  such  a  meaning  to  the  statenarn 
in  question  ?  The  plaintiff  has  given  his  evidfet 
in  the  box,  and  has  been  cross-examined.  IV 
result  is  he  has  established  before  me  that  be  iA 
attribute  the  meaning  that  I  have  given  to  As* 
statements,  and,  acting  in  the  belief  that  those  sar^ 
ments  had  that  meaning,  he  applied  for  the  shares  3 
question,  and  so  had  them  allotted  to  him.  He  ^rm 
not  in  any  way  shaken  by  cross-examination;  he  *■ 
a  good  witness,  and  I  trust  what  he  has  said. 

The  next  question  which  arises  under  the  dicar- 
stances  is  this,  Assuming  these  statements  to  have  k^ 
the  meaning  attributed  to  them,  were  the  tAMUmtn,: 
true  ?    Now  I  think,  beyond  any  question,  the  «a^ 
ments  were  not  true  as  to  the  reports  of  Mhh^ 
Jackson,  Pearson,  and Rodda.    Mr.  Qrosyenor  W«-^ 
said,  and  said  iaruly,  that  what  the  plaintiff  <^"^ 
relied  upon  were  the  statements  so  far  as  theyii-fc«' 
to  Mr.  Del  Mar's  reports ;  and  it  is  said  <m  bsfc^ 
the  defendants  that,  as  applied  to  Mr.  Del  ^iMt*  *«pa 
the  statements  were,  at  any  rate,  in  some  sense  tme. « 
evidence  has  been  given  by  the  defendants  for  th^l* 
pose.     Upon  the  evidence  I  come  to  the  " 
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that  these  statements,  even  as  applied  to  Mr.  Del  Mar's 
iiq)ort,  are  not  true  in  any  fair  se^j^e.  When  the 
defendants,  who  were  all  called  and  cross-examined, 
were  asked  to  explain  what  meaning  they  attributed 
to  these  statements  with  regard  to  these  reports,  they 
were  not  able,  to  my  satisfaction,  to  explain  what 
meaning  in  fact  they  attributed  to  them  them- 
selves. One  of  them — the  defendant,  Mr.  Uoyd — 
gud,  in  effect,  that  the  meaning  to  be  attributed  to 
the  statements  in  question  was  that  the  reports  of 
tiiose  engineers  had  been  adopted  on  behalf  of  the 
directors,  or  hy  the  directors.  Another  defendant, 
Sir  Charles  Clifford,  after  stating  that  he  attached  no 
meaning  whatever  to  these  words  used  so  far  as 
eonoemed  the  report  of  Messrs.  Jackson,  Pearson,  and 
Bodda,  said  that,  with  regard  to  the  first  report  of 
Mr.  Del  Mar  he  attributed  the  meaning  to  it  that  Mr. 
Del  Mar  had  been  instructed  by  the  promoters  to 
make  that  report,  so  as  to  ffive  information  to  the 
proposed  directors.  I  also  ustened  to  the  evidence 
of  the  other  two  defendants,  and  the  result  I  have 
oome  to  is  ihis — that  I  do  not  think  that  the  de- 
fendants themselves,  as  I  have  said,  can  give  any 
satisfactory  explanation  of  what  they  did  mean  by 
the  statements  in  question  as  applied  to  these  two 
reports.  But  one  thing  I  think  is  clear.  Mr.  Bel 
Mar's  reports  were  not  prepared  on  the  instructions  of 
&e  defendants,  nor  on  their  behalf,  nor  in  the  interest 
of  the  company  as  purchasers.  In  fact,  there  is  no 
evidence  of  any  kind  against  that,  except,  possibly, 
some  few  observations  of  the  defendant,  Mr.  Meates, 
in  the  witness-box. 

Having  regard  to  what  Mr.  Meates  said  in  his 
answers  to  interrogatories,  and  to  his  demeanour  in 
the  box,  I  am  bound  to  say  I  do  not  rely  on  Mr. 
Meates'  statement  that  I  am  referring  to.  I  wish  to 
deal  with  Mr.  Meates  as  gently  as  I  can,  and  I  would 
only  say  that  in  the  witness  box  he  was  somewhat  too 
anxious  to  defend  himself.  Bearing  the  whole  evi- 
dence in  mind,  I  think  it  is  clear  'msyond  any  ques- 
tion that  the  first  report  of  Mr.  Dei  Mar  was  not 
prepared,  as  I  have  said,  on  the  instructions  of  the 
aefendants,  or  on  their  behalf,  or  in  the  interests  of 
the  company,  and  I  also  think  that,  with  regard  to 
tiie  second  report,  although  there  is  a  little  more 
evidence  with  regard  to  it,  that  report  also  was  in  no 
true  sense  made  at  the  suggestion  of  the  defendants, 
or  at  their  request,  or  on  their  behalf,  or,  in  other 
words,  that  that  second  report  stands  on  any  dif- 
ferent footing  from  the  first  report.  Hie  only 
evidence  which  would  tend  to  show  that  that  second 
report  stood  on  a  different  footing  from  Mr.  Del 
lur's  first  report  was  the  evidence  of  Mr.  Nelson  and 
Mr.  Meates,  which,  when  examined,  only  came  to 
this,  that  they  deposed  to  certain  conversations 
which  they  had  had  with  Mr.  Del  Mar  with  regard  to 
&e  property.  In  fact,  wiiih  regard  to  most  of  the 
defendants,  it  is  clear  tiiat  ihev  did  not  finally  resolve 
even  to  become  directors  until  after  both  the  reports 
of  Mr.  Del  Mar  had  been  sent  in. 

Now  Mr.  Del  Mar  has  not  been  called  on  be- 
half of  the  defendants  in  this  case;  but  I  gather 
that,  in  making  these  reports,  he  was  acting,  to  a 
certain  extent  at  any  rate,  in  the  interests  of  the 
vendor.  I  gather  that  from  the  whole  evidence, 
and  also — because  it  is  clear  from  the  evidence  that 
certainly  he  was  so  far  assisting  those  interested  with 
the  vendors,  and  in  the  promotion  of  the  company — 
that  he  was  trying  in  their  behalf  to  procure  direc- 
tors for  this  company.  It  also  appears  by  the  evi- 
dence that  he  was  instructed  to  make  his  reports  to  the 
vendors'  agents  in  this  country,  Messrs.  Beachcroft  & 
Gordon,  and  was  to  be  paid  by  them.  They,  and  not 
ihe  directors,  were  his  emplovers.  It  is  true  that  the 
reports  purported  to  be  adclressed  to  the  directors 


of  the  companv,  which  by  this  time  was  not  formed. 
At  the  time  tJiese  reports  were  made  there  were  no 
directors  of  the  company,  in  fact,  constituted  or  even 
finally  agreed  upon  ;  and  I  have  come  to  the  conclu- 
sion that  they  were  addressed  in  that  way  because 
undoubtedly  Mr.  Del  Mar  thought  of  submitting 
these  reports  to  certain  persons  with  a  view  of 
inducing  them  to  become  directors  of  the  company. 
These  reports  of  Mr.  Del  Mar,  in  my  judgment,  were 
not  prepared  for  the  directors  of  this  company  in  any 
true  sense — in  any  fair  sense — ^perhaps  I  may  say  in 
any  sense  except  that  in  which  any  vendor's  expert 
making  a  report  for  the  benefit  of  lus  employer  may 
contemplate  the  fact  that  his  reports  may  be  used  for 
the  purpose  of  inducing  persons  to  become  share- 
holders in  a  company  to  be  formed  by  the  vendor  to 
purchase  the  property.  In  that  sense  and  no  othef 
could  Mr.  Del  Mar's  reports  be  considered  to  be  pre- 
pared for  the  directors.  In  my  judgment  also  it  is 
not,  on  the  evidence,  true  that  Mr.  Del  Mar  advised 
the  board  as  to  the  means  to  be  adopted  for  working 
and  developing  the  property  to  the  best  advantage. 

The  resmt  is  that,  in  my  opinion,  these  state- 
ments which  have  been  relied  upon  by  the  plaintitf 
in  this  case  are  not  true,  and  I  think  the  defendants 
were  not  justified  in  allowing  them  to  be  inserted  in 
the  prospectus.  In  fact,  looking  at  the  Circumstances 
stated  by  some  of  the  defendants  in  the  box  under 
which  the  prospectus  was  allowed  to  go  out,  I  think 
it  is  clear  that  no  proper  care  was  taken  by  the 
defendants  with  regfurd  to  the  statements  contained 
in  that  prospectus. 

The  next  question  that  I  have  to  consider  is, 
whether  the  statements  are  material.  In  my  judg- 
ment, they  are  material.  I  think  that  any  person 
who  is  considering  the  statements  in  a  prospectus 
given  by  experts  as  to  the  nature  of  the  property  to 
be  acquired  by  the  company  and  worked  by  the 
company,  woidd  be  very  much  influenced  by  con- 
sidering in  whose  interest  and  by  whose  instruc- 
tions &e  reports  were  prepared.  Looking  at  the 
question  as  men  of  busmess,  there  is  no  one  who 
knows  the  affairs  of  life,  I  think,  who  would  not  say 
that,  either  as  to  the  reports  on  the  value  and  the 
nature  of  a  property  by  experts  or  as  to  the  valuation 
of  a  property  by  experts,  it  is  material  to  know 
on  whose  behalf  they  were  acting  in  considering  a 
question  as  between  vendor  and  purchaser.  I  sup" 
pose,  theoretically,  it  ought  not  to  make  any  differ- 
ence on  whose  behalf  an  expert  is  employed  to  report 
on  or  value  a  property.  If  experts  were  ^^rfect  men, 
and  could  be  relied  on  to  make  reports  as  if  they  were 
calculating  machines,  of  course  it  would  be  im- 
material; but  in  the  practical  affairs  of  life  it  does 
make  a  very  considerable  difference  by  whom  an 
expert  is  employed.  For  example,  could  anyone  say 
that  it  made  no  difference  in  considering  the  price  to 
be  paid  for  a  property  whether  that  price  was  fixed 
by  a  valuer  for  the  vendor  or  by  a  valuer  for  the 
purchaser  ?  Of  course  it  does.  In  the  ordinary 
course,  would  any  prudent  purchaser  choose  to  buy  a 
property  at  the  valuation  of  a  valuer  instructed  by  the 
vendor  and  acting  for  the  vendor.  I  think  not,  euid  vice 
versa.  Therefore  it  appears  to  me  that  it  was  a  very 
material  thing  for  the  plaintiff  to  know,  in  a  c^se  like 
the  present,  when  he  applied  for  shares,  whether  the 
reports  to  which  his  attention  was  called  by  the 
prospectus,  putting  it  substantially,  were  reports 
given  by  experte  employed  by  the  vendor  or  experts 
employed  by  the  purchaser.  In  my  judgment,  there- 
fore, the  statements  in  question  were  material,  and 
did  influence  the  plaintiff,  as  appears  by  his  testimony 
in  the  box. 

But  then  it  was  said  that  the  statements  ceased  to 
be  material  because  the  plaintiff  had  not  taken  upon 
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from  the  general  district  rate  account.  No  part  of 
this  sum  of  £8,404  was  a  receipt  in  respect  of  water 
rates,  rents,  or  charges,  or  of  a  rate  in  aid,  nor  was 
any  part  of  the  sum  supplied  towards  the  working 
expenses,  but  it  was  applied  partly  to  the  payment  of 
interest  on  capital  borrowed  for  the  construction  of 
the  works,  and  partly  to  the  payment  of  instalments 
on  loans. 

The  first  item  in  the  valuation  prepared  for  the 
respondents — viz.,  that  of  £8,424— was  arrived  at  by 
subtracting  from  the  said  sum  of  £8,404,  the  amount 
expended  in  respect  of  instalment  of  loan — ^viz.,  the 
sum  of  £5,680 — and  adding  the  balance  of  £2,724  to 
the  said  £5,700,  thereby  making  the  total  £8,424, 
the  amoimt  which  is  alleged  by  the  respondents  to  be 
necessary  to  pay  working  expenditure  and  interest  on 
capital  for  the  year.  The  question  for  the  opinion  of 
the  court  is,  TVliich  is  the  correct  figure  to  adopt  as 
the  basis  of  the  calculation  for  estimating  the  rate- 
able value  of  the  works — ^whether  the  said  sum  of 
£5,700  only,  as  the  appellants  say,  or  that  amount 
increased  by  the  said  sum  of  £2,724,  as  the  respond- 
ents say. 

The  appellants  submit  that  the  water  rates  and 
charges  alone  which  are  received  by  them  form  the 
proper  basis  for  estimating  the  rateable  value  of  the 
undertaking,  that  thev  have  no  power  to  make  up  any 
deficiency  in  the  receipts  to  meet  the  expenses,  out- 
goings, and  liabilities  of  the  works  by  a  rate  in  aid,  or 
to  levy  a  public  water  rate ;  and  if  they  have  such 
power  they  have  had  no  necessity  to  put  it  in  force, 
nor  have  they  done  so.  Hiey  ^so  contend  that  the 
respondents  are  not  entitled  to  bring  any  part  of  the 
district  rate  into  account  in  estimating  the  net  rate- 
able value  of  the  works,  inasmucti  as  a  hypothetical 
tenant  could  not  draw  upon  the  general  dis^ct  rate, 
or  levy  a  rate  in  aid,  and,  therefore,  could  not  have 
the  b^efit  of  such  assistance. 

The  respondents  contend  that  the  water  rates  and 
charffes  alone  do  not  represent  the  value  of  the  water 
supplied  to  the  district,  and  do  not  therefore,  by 
themselves,  form  a  proper  basis  for  estimating  the 
rateable  value ;  that  a  local  board  or  munic^al  cor- 
poration is  on  a  different  footing  from  a  private 
company,  inasmuch  as  such  a  company,  in  obtaining 
parliamentary  powers  for  supplying  water,  will  take 
care  that  their  scale  of  charges  is  such  as  to  secure  a 
fair  return  for  capital  invested,  while  a  local  board 
may,  for  the  purpose  of  giving  the  public  a  cheap 
suppy  of  water,  be  compiled  to  adopt  a  scale  of 
water  rate  which  is  insufficient  to  meet  current  out- 
goings and  rent,  any  deficiency  being  made  up  by  a 
rate  in  aid,  or  by  contributions  out  of  the  general 
district  rates,  and  that  a  hypothetical  tenant  would 
be  entitled  to  tiie  same  advantages,  amongst  them 
being  that  of  raising  loans,  and  paying  the  interest 
thereon  out  of  the  district  rate. 

If  the  court  is  of  opinion  tiiat  the  contention  of  the 
appellants  is  right,  then  the  rate  is  to  be  amended, 
and  the  rateable  value  of  the  undertaking  is  to  stand 
at  £2,624,  as  the  rateable  value  thereof,  being  the 
amount  at  which  the  same  is  valued  for  rating  pur- 
poses by  the  appellants ;  otherwise  the  present  rate- 
able value  is  to  stand. 

Balfour  Browm,  Q,C.  {W,  Evam  with  him),  for 
the  appellants. 

F,  Marshall  {Poland,  Q.C,,  with  him),  for  the 
respondents. 

The  following  cases  were  referred  to  during  the 
argument  :—r/<e  Corporation  of  MWcester  v.  Dnniwich 
Assessment  Committee,  25  W.  B.  33G,  2  Ex.  D.  49 ;  West 
Bromwich  School  Board  v.  Overseers  of  IVest  Bromiuich, 
32  W.  R.  866,  13  Q,  B.  D.  929;  Dewshury  Waterworks 


Board  v.  Assessment  Committee  of  PenisUme  TnioR,  S4 
W.  B.  622,  16  Q.  B.  D.  585,  17  a  B.  D.  384;  Tht 
Mayor,  <fcc.,  of  Peterborough  v.  Stamford  Unim,  31 V. 
B.  949;  The  Mayor,  <lrc.,  of  Burton-upm-Trad  i. 
Assessment  Committee  of  Burton-upon- Trent  Uni(m,^ 
W.  B.  181,  24  a  B.  D.  197 ;  Tyne  Coal  Co,  v.  Om- 
seers  of  Wallsend  Parish,  46  L.  J.  M.  C.  185,  25  ¥.  R. 
Dig.  237 ;  Jmies  v.  Mersey  Docks  and  Harbour  Burd, 
13  W.  B.  1069,  11  H.  L.  Cas.  448:  The  Qumj. 
Birstall  Local  Board,  1  Times  L.  B.  541 ;  The  Qmn 
V.  School  Board  for  London,  34  W.  B.  683,  17  a  B.  D. 
738. 

Cur.  adv,  wU, 

Nov.  25.— Williams,  J.,  read  the  writtm  jtMit' 
ment  of  the  CJourt,  as  follows : — The  question  in  thii 
case  is  whether  or  not  a  sum  of  £2,724  ought  to  be 
included  in  the  receipts  of  the  appellants  for  the  pm- 
pose  of  calculating  the  net  rateable  value  of  tfae^io- 
perty.  The  answer  to  questions  of  tins  sort  as  to 
the  rateable  value  of  land  occupied  by  wrpoaiMK 
and  companies  for  purposes  of  large  undertaldngB  far 
the  service  of  the  public  is  hardly  ever  of  satisfMtoy 
character,  having  regard  to  the  object  of  asoertttm; 
the  rateable  value.  It  could  hardly  be  expected  to 
be  so,  seeing  that  the  question,  in  effect,  geneFBUyii, 
What  is  the  proper  conclusion  to  draw  from  gmi 
impossible  hypothetical  premises. 

The  sum  of  £2,724  is  a  portion  of  a  tnmaf 
£8,404  ^.  8d.  received  by  the  appellants  by  traute 
from  the  general  district  rate.  Of  tiiie  said  som  d 
£8,404  6s.  8d.,  £5,680  was  expended  in  respect  of  m- 
stalment  of  loan,  and  the  £2,724  is  the  balance  of  tte 
£8,404,  which  was  received  by  the  appellants  and  ex- 
pended by  them  for  purposes  other  tnan  the  iiutel- 
ment  of  loan.  Now  if  this  sum  of  £2,724  is  to  le 
treated  as  part  of  the  money  received  by  the  vppi" 
lants  for  me  supply  of  water,  ^en  it  would  seen 
properly  included  in  the  receipts  for  tiie  pnipoee  of 
calculation  of  rateable  value:  see  Dewsbitry  Wdrr- 
works  Board  v.  Assessment  Committee  of  Fetudmi 
Union;  for  if  the  £2,724  is  reoeivecl  in  paymsatfor 
water  supply  it  is  equally  a  reoeipt  of  money  svifl- 
able  as  an  item  of  gross  profit  in  arriving  st  ti» 
profit  or  debit  balance. 

Whether  the  money  is  received  from  the  faandiof 
the  consumer,  or  by  means  of  a  rate  in  aid,  or  lif 
means  of  an  unconditional  transfer  of  money  bam  tbe 
general  district  rate,  the  only  essential  is  tliat  the 
money  so  received  should  be  money  potentali^ 
available  to  the  hypothetical  tenant  as  an  itemoif 
gross  profits.  It  is  because  the  £5,680  was  not » 
available  to  the  hypothetical  tenant,  being  ^propn- 
ated  to  the  repayment  of  capital  expenditu«,  aoi 
therefore,  received  by  the  appellants,  not  as  hjpo* 
thetical  tenants,  but  as  landlords,  that  tiliis  som  is 
pro^ly,  by  common  consent,  not  included  in  tbe 
receipts  of  the  hypothetical  tenant  for  the  pozpott 
of  arriving  at  the  annual  value. 

But  al&ough  it  may  be  conceded  that  when  once 
money  has  been  received,  or  is  receivable,  by  the 
hypothetical  tenant  as  such  tenant,  itmustbeincinded 
in  the  receipts  for  the  purposes  of  the  <»lciilatioQ  of 
his  anticipated  profit,  even  tiiough  the  profits  whefi 
earned  may  be  appropriated  in  the  hands  of  theteoiot 
to  the  liquidation  of  aebts  which  are  not  his  as  hypo- 
thetical tenant,  as  was  held  in  the  Dewsbury  case,  y^ 
the  money  must  have  been  received  by  the  tenant 
imder  conditions  that  make  it  potentially  availftUeto 
him  as  an  item  of  gross  profit.  It  is  so  available  i 
the  money  is  received  as  the  price  of  water  supplier!' 
or  as  an  unconditional  aid  augmenting  the  receipts  of 
the  tenant ;  but  it  is  not  so  reoeiv^  if  the  tenant 
received  the  money  on  terms  that  he  shall  repay  it- 
if  he  receives  it,  in  short,  by  way  of  loan. 
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Now  do  the  appellants  receive  this  money  as  they 
woald  money  raised  by  a  rate  in  aid,  as  an  uncondi- 
tional aid,  or  do  they  receive  it  by  way  of  loan,  or 
oUierwise  on  terms  which  render  it  not  an  item  of 
ffross  profit  ?  We  are  of  opinion  that,  having  regard 
to  the  terms  of  the  63rd  section  and  the  71st  section 
of  the  special  Act  of  1858,  the  money  is  received  by 
the  appellants  by  way  of  loan,  and  that  it  is  not  the 
less  80  received — or,  at  all  events,  on  terms  which 
prevent  it  being  an  item  of  gross  profit — ^because  the 
repayment  is  deferred  and  conditional  on  the  happen- 
ing of  a  contingency  which  may  never  happei)-- 
namely,  the  contingency  of  a  balance  standing  to  the 
credit  of  the  waterworks  account  available  for  the 
repayment  of  moneys  advanced  out  of  the  general 
district  rates  in  accordance  with  the  6th  appropria- 
tion of  section  71. 

We  think,  therefore,  that  the  contention  of  the 
appellants  is  right,  and  that  the  £2,724  should  not  be 
included  as  a  receipt  of  the  tenant  for  the  purpose 
of  arriving  at  the  rateable  value. 

Appeal  allowed, 

SoUcitors  for  the  appellants,  Schultz  <fr  fifon,  for 
0.  &  C.  James,  Merthyr  Tydfil. 

Solicitors  for  the  respondents,  Wrenimore  &  Son,  for 
Frank  James  <fc  Sons,  Merthyr  Tydfil. 
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Bellamy  v.  Debenham.  (a.) 

Vendor  and  purchaser — Sjtedfic  performnnce — Contract 
contained  in  letters — Subsequent  negotiation — Contract 
to  it'll  freehold— Minerals  found  not  to  belong  to  vendor 
— Right  of  purchaser  to  rescind  before  time  for  com- 
pletion— Bights  of  vendor  to  specific  performance  or 
damages  on  acquisition  of  minerals  prior  to  time  for 
completion — Damages. 

D.  offered  by  letter  to  purchase  from  B.  {assuming  the 
title  to  be  satisfactory)  tlie  freehold  of  a  house,  with  about 
a  quarter  of  an  acre  of  land,  with  possession  at  a  fixed 
date  {beyond  which  nothing  was  said  about  the  time  for 
cfmjidion),  and  B.  accepted  that  offer  by  letter,  B,^8 
idicitor  subsequently  attempted  to  introduce  into  the 
contract  srrtne  additional  terms,  which,  however,  he 
vltimately  abandoned.  In  the  Tneantime,  D.*s  solicitor, 
having  discovered  that  the  minerals  under  the  property, 
which  was  enfranchised  copyhold,  belonged  to  the  lord  of 
iU  manor,  and  not  to  the  vendor,  wrote  that  he  could  not 
advise  his  client  to  go  on  with  the  matter,  D.  adopted 
this  advice  of  his  solicitor,  and  neither  of  them  ever 
needed  from,  that  position.  Before  the  day  fixed  for 
delivery  of  possession,  the  lord  had  agreed  to  convey  the 
minerals  to  the  vendor,  but  they  were  not  actually  con- 
teyedtill  more  than  two  months  after  that  day.  The 
vendor  had  in  the  meajitime  commenced  an  adimi  for 
Specific  performance  and  {alternatively)  for  damages  for 
breach  of  contract. 

Held,  first,  that,  assuming  {without  deciding  the  ques- 
Hon)  that  there  was  a  concluded  agreement,  the  purchaser 
was  not  bound  to  wait  till  the  day  fixed  for  delivery  of 
possession,  which,  in  the  circumstances  of  this  case,  was 
the  end  of  a  reasonable  time,  for  the  completion  of  the 
contract,  but  was  entitled  to  rescind  the  contract  as  soon 
«« he  found  that  the  vendor  had  not  got  what  he  had 
contructed  to  sell ;  arid  held,  that  the  contract  was  in  fact 

(a.)  Eeported  by  E.  H.  Dea2^e,  Esq.,  Barrister-at- 
Law. 


so  rescinded  by  the  conduct  of  the  defendant  and  his 
solicitor. 

Held,  secondly,  tlutt,  as  the  plaintiff  was  not  in  a 
positi(m  to  carry  out  his  ccmtra/'i  vn  the  said  day  fixed 
for  delivery  of  possession,  he  could  not  maintain  an 
cLctionfor  damages  for  breach  rf  con  tract. 

Whether  he  could  have  done  so  if  he  had  been  in  a 
position  to  carry  out  his  contract  on  that  day,  qusBre. 

Hoggart  v,  Scott,  1  Buss,  rfc  My,  293;  Forrer  v, 
Nash,  14  W,  B.  8,  35  Beav,  167  ;  In  re  Head's  Trus- 
tees, 3«  W,  B.  657,  45  Ch,  J).  310 ;  and  Weston  v. 
Savage,  27  W,  B.  654,  10  Ch.  D.  736,  followed. 

Decision  of  North,  J.  (45  Ch,  I).  481,  34  *S.  ./.  638), 
affirmed. 

Appeal  from  North,  J. 

This  was  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  North,  J.,  dismissing  an  action  for  specific 
performance  of  a  contract  to  purchase  a  freehold 
house  and  land  known  as  ''  Emngham-place,''  and 
situate  at  Cheshunt. 

Early  in  April,  1889,  the  defendant,  Mr.  Deben- 
ham, was  negotiating  by  letter  with  Mr.  Sanders,  an 
agent  of  the  plaintiff,  as  to  a  proposal  for  the  pur- 
chase by  the  defendant  of  **  Effingham-place,'*  on 
behalf  of  the  committee  of  a  hospit^. 

On  April  17,  1889,  Mr.  Debenham  wrote  to  a  Mr. 
Bridgman,  an  agent  of  the  plaintiff,  as  follows  : — 
*^  Effingham-place. 

**  I  am  prepared  myself  to  offer  you  £800  for  the 
freehold,  with  possession  at  Midsummer,  and  run  the 
risk  of  inducing  the  committee  to  take  it  off  my 
hands.  I  am  assuming,  of  course,  that  the  title  is 
satisfactory,  and  that  all  the  ground  now  occupied  with 
the  house  is  included.'' 

To  this  Mr.  Bridgman  replied  on  April  18 : — **  I 
am  obUged  by  your  letter  of  the  17  th  inst.,  and  am 
instructed  by  Mr.  Sanders  to  accept  your  offer  of 
£800  for  the  freehold  therein  contained,  subject  to 
the  owner's  ratification,  of  which  he  enterta^s  no 
doubt,  and  for  which  he  will  at  once  apply." 

On  April  25  the  defendant  wrote  to  Sanders : — '*  I 
have  no  wish  to  press  you  unduly,  but  I  cannot  allow 
my  offer  to  stand  over  indefinitely,  and  as  we  have  a 
committee  meeting  to-morrow  evening,  if  I  do  not 
hear  that  the  owners  accept  it  before  5  p.m.  to- 
morrow, I  must  consider  myself  at  liberty  to  withdraw 
it." 

Sanders  replied  the  same  day  in  a  letter  headed, 
"  Effingham-place  "  :  "I  am  pleased  to  inform  you  the 
owner  confirms  the  sale  of  above  to  you  for  £800. 
Possession  to  be  given  at  Midsummer  next.  Kindly 
let  me  know  if  the  contract  shall  be  prepared  in  your 
name  or  that  of  the  committee." 

The  defendant  replied  on  April  29: — "The  com- 
mittee have  decided  not  to  buy  the  property,  so  that 
the  contract  must  be  made  out  in  my  name,  and  can 
be  sent  to  my  solicitor,  Mr.  T.  G.  Bullen." 

On  May  3  the  plaintiff's  solicitors  wrote  to  Mr. 
T.  G.  Bullen :— **  We  are  instructed  by  Mr.  Bellamy 
to  send  you  the  enclosed  draft  contract  for  sale  of 
Effinghajn-place  to  your  client,  Mr.  F.  G.  Debenham, 
for  approval  on  his  behalf.  On  receipt  of  the  drait 
approved,  we  will  lose  no  time  in  exchanging  contracts, 
and  we  will  then  send  you  abstract  of  title." 

The  draft  contract  which  accompanied  the  last 
letter  contained  several  special  conditions  as  to 
evidence  of  identity  and  verification  of  title,  and  pro- 
viding that  the  abstract  of  title  should  commence 
with  the  will  of  a  testator  who  died  in  1863,  that  as 
to  such  testator's  seisin  or  ownership  no  proof  should 
be  required,  and  that  the  property  was  to  be  sold 
subject  to  the  existing  tenancy.  All  the  special  con- 
ditions were  struck  out  by  the  defendfuit's  solicitor, 
who  retur^^^e  draft  as  altered  to  the  plaintiff's 
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solicitors,  with  a  letter,  dated  May  7th,  informing 
them  that  he  returned  the  draft  agreement  **  settled 
on  behalf  of  the  proposed  purchaser/*  and  that  he 
could  not  accept  the  special  conditions.  On  the  14th 
of  May  the  plaintiff's  solicitors  wrote  to  the  defend- 
ant's solicitor:  "We  return  draft  agreement.  We 
cannot  consent  to  all  your  alterations,  which,  in  fact, 
make  the  contract  almost  an  open  one.  We  submit 
that  none  of  the  conditions  are  special.  You  will 
observe  that  our  client  does  not  insist  upon  the  pay- 
ment of  any  deposit,  and  will  allow  the  fixtures 
belonging  to  the  landlord  to  pass  with  the  house." 

The  defendant's  solicitor  replied  on  the  17th  of 
May :  "In  reference  to  your  letter  of  the  14th  inst., 
returning  the  draft  agreement,  I  am  sorry  I  cannot 
advise  Mr.  Debenham  to  go  on  with  the  negotiation. 
Two  points  were  of  the  greatest  importance — that 
there  should  be  clear  possession  on  the  24th  of  June, 
and  a  title  that  trustees  could  accept.  I  return  your 
draft."  On  the  18th  of  May  the  plaintiff's  solicitors 
wrote  :  **  We  cannot  understand  the  objections  which 
you  raise  to  the  draft  contract.  We  appreciate  the 
importance  of  the  facts  you  mention.  With  reference 
to  the  title,  we  propose  to  commence  the  abstract 
with  the  will  of  an  ancestor  of  the  present  owner 
who  died  twenty-four  years  ago.  We  could,  of 
course,  go  further  back,  but  we  do  not  know  what 
would  be  gained  by  doing  so.  The  property  has 
been  in  the  hands  of  the  Bellamy  family  for  several 
generations.  We  inclose  without  prejudice  the  ab- 
stract of  title,  that  you  may  judge  for  yourself  as  to 
its  sufficiency.  We  may  mention  that,  when  the 
present  owner  disentailed  the  property,  we  were 
advised  by  counsel  on  the  title.  With  regard  to  pos- 
session at  Midsummer,  we  hear  from  the  land  agent 
that  he  has  agreed  with  the  tenant  to  give  us  posses- 
sion ;  but  we  have  written  to  him  again  to  m^e  this 
quite  clear.  We  return  the  draft  contract,  in  which 
we  have  made  a  further  alteration  with  reference  to 
possession,  and  we  hope  that  all  difficulty  will  now 
be  removed,  as  we  are  not  aware  of  anything  in  ihe 
form  which  is  unusual."  On  the  20th  of  May  the 
defendant's  solicitor  wrote :  "  I  have  your  letter  of 
the  18th  inst.,  with  the  draft  contract  and  abstract  of 
title.  I  have  read  the  abstract.  I  daresay  you  could 
carry  the  title  back,  and  show  that  the  property  was 
part  of  the  estate  of  Anna  Maria  Bellamy ;  and  who 
Oayley  Shadwell  was;  but  I  see  there  is  this  fatal 
objection — ^that  your  client  has  not  the  mines  and 
minerals.  The  minerals  are  very  valuable  in  Cheshunt. 
I  am  very  sorry  not  to  do  business;  but  I  cannot 
possibly  advise  my  client  to  go  on  with  the  matter. 
I  return  the  draft  contract  and  abstract."  On  the 
25th  of  May  the  plaintiff's  solicitors  replied :  "  We 
received  your  letter  of  the  20th  inst.,  and  confess  that 
we  were  much  surprised  at  its  contents.  The  rights 
of  the  lord  of  the  manor  are,  we  understand,  worth- 
less ;  but  to  avoid  any  question  with  your  client,  Mr. 
Bellamy  has  agreed  to  purchase  them,  so  that  we 
shall  be  able  to  convey  the  fee  simple  on  the  24th  of 
June,  as  agreed.  Please  return  the  contract  (inclosed) 
approved,  at  your  early  convenience.  The  tenant  is 
moving  out  of  the  house,  so  as  to  give  possession  at 
Midsummer. " 

On  May  27  the  defendant's  solicitor  wrote: — "I 
have  received  your  letter  of  the  25th  inst.,  with  the 
draft  agreement.  I  take  leave  to  remind  you  that 
I  wrote  to  you  on  the  17th  inst.  that  I  could  not 
advise  my  client  to  ^o  on  with  the  negotiation,  and  I 
BO  iirformed  him,  and  he  has  given  up  all  idea  of  the 
purchase.  He  is  away  from  home  and  I  really  can- 
not reopen  the  matter.     I  return  the  draft." 

On  June  8  the  plaintiff's  solicitors  replied  that  they 
were  advised  by  counsel  that  there  was  a  good  contract 
upon  the  letters,  and  added :  "  The  question  raised  by 


you  about  the  minerals  is  one  which  we  are  prepared 
to  remove  before  the  time  of  completion.  There  was 
a  binding  contract  by  letter,  which  in  our  case  left  no 
further  terms  to  be  arranged.  It  is  true  we  sought  to 
introduce  further  details  as  to  title,  &c.,  in  our  draft 
contract,  but  we  are  willing,  if  there  is  to  be  a  formal 
contract,  that  it  should  be  in  the  form  approved  hj 
you  on  7th  May  last." 

Having  received  no  reply,  the  plaintiff's  solidton 
on  June  22  commenced  this  action.  The  plaintiff 
claimed  specific  performance  of  the  agreement  em- 
bodied in  the  four  letters  of  April  17,  18,  and  25. 

The  defendant  by  his  defence  did  not  admit  any 
contract,  craved  leave  to  refer  to  the  whole  correspond* 
ence,  and  said,  if  there  ever  was  a  oontract,  it  was  put 
an  end  to  by  his  solicitor's  letter  of  May  17,  or.  if 
not  then,  at  any  rate,  by  the  subsequent  letters,  and 
that  the  plaintiff  had  previously  refused  to  cany  it 
out.  He  also  pleaded  section  4  of  the  Statute  of 
Frauds. 

It  was  proved  that  prior  to  May  27  the  agent  of  the 
lord  of  the  manor  had  promised  verbally  that  the  bid 
would  convey  his  rights  in  the  mines  and  minerals 
under  the  property  te  the  plaintiff,  and  that  on  Jmae 
18  the  lord  had  authorized  his  agent  to  convey  audi 
rights,  together  with  similar  rights  under  some 
other  land  larger  in  quantity,  for  ten  guineas  in  all 

The  action  was  heard  before  North,  J.,  on  July  15. 
1890. 

North,  J.,  held  that  there  was  a  complete  contrart 
in  the  letters  of  Apnl  17  and  18,  and  though  tiie 
whole  correspondence  ought  to  be  looked  at,  yet  a 
definite  offer  having  been  once  made,  and  acc^ted 
without  qualification,  and  all  the  terms  agreed  on  by 
the  parties  being  contained  in  the  two  letters  above 
mentioned,  the  contract  thus  arrived  at  could  not  be 
affected  by  subsequent  negotiation  ;  but  he  came  to 
the  condusion,  iJiat  as  the  plaintiff,  through  hii 
solicitors,  had  caused  the  whole  difficulty  by  insisting 
in  the  subsequent  letters  upon  terms  to  which  he  wi* 
not  entitled,  it  would  not  be  equitable  at  that  distance 
of  time  to  enforce  specific  performance  of  the  contnet 
The  judge  accordingly  dismissed  the  action,  but  gaw 
no  costs  to  either  party. 

From  that  judgment  the  plaintiff  now  appealed. 

Napier  Higgim,  Q.C.,  and  C.  S.  Medd,  for  tiie 
appellant. — "What  the  learned  judge  meant  by  "at 
this  distance  of  time"  is  not  apparent.  The  corre- 
spondence ended  ,on  the  8th  of  June,  1889,  and  ^ 
writ  was  issued  on  the  22nd  of  the  same  month.  The 
question  of  the  minerals  was  a  very  unimportant  one, 
in  view  of  their  trifling  value,  and  we  were  re«^  to 
convey  them  by  the  date  fixed  for  completion.  [Kat, 
L.J. — Has  not  a  purchaser  a  right  to  rescind  even 
before  that  time  li  he  finds  the  vendor  is  not  in  a 
position  at  once  to  make  a  title  to  a  material  part  of 
the  subject-matter  of  the  contract :  Forrer  v.  N<j^  W 
W.  R.  8,  35  Beav.  167,  171  ?]  In  In  re  Bnfaniafd 
Barniiigkam's  Contract,  38  W.  R.  469,  44  Ch.  D.  218, 
at  p.  223,  Cotton,  L.J.,  said,  "  I  do  not  doubt  that  if 
the  vendor  is  able  to  make  a  good  title  before  the  day 
fixed  for  the  completion  of  the  contract,  the  oontract 
can  be  enforced."  Moreover,  the  minerals  here  wwe 
not  a  "  material  part "  of  the  property.  The  learned 
judge  himself  hdd  that  there  was  a  complete  and 
concluded  contract.  In  Hu8sey  v.  Home-Payne,  27 
W.  R,  585,  4  App.  Cas.  311,  it  was  found  as  a  feet 
that  the  two  letters  did  not  contain  the  whole  oon- 
tract, but  here  the  judge  has  found  that  there  was  a 
complete  contract  in  the  two  letters  of  the  17th  and 
18th  of  April.  The  decision  of  Kay,  J.,  in  theci« 
of  Briatol,  Ac,  Bread  Co.  v.  Maggs,  38  W.  R.  393, 44 
Ch.  D.  616,  was  avowedly  based  solely  on  Hu»e}f  ▼• 
Horne-Payne,  and  is  distinguishable  on  similar  groraids. 
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[Ldtdley,  L.J. —The  letter  of  the  14th  of  May  seems 
the  most  against  you,  as  showing  that  the  writer 
did  not  consider  there  was  a  binding  contract.] 
Chamberlain  v.  Lee^  10  Sini.  444,  at  p.  450,  shows 
our  right  to  acquire  the  minerals  within  a  reasonable 
tiffle  after  the  conclusion  of  the  contract.  lOozena- 
Hardy,  Q.C.,  referred  to  Wylsan  v.  Dumiy  35  W.  R. 
400,  34  Ch.  D.  569,  as  showing  the  purchaser's  right 
to  rescind  up  to  the  date  of  the  vendor's  acquiring 
tiie  minerals.  Kay,  L,J.,  referred  to  Brewer  v. 
Brvadwood,  31  W.  B,  115,  22  Ch.  D.  105,  as  support- 
ing the  same  view.]  Brewtr  v.  Broadwood  is  incon- 
sistent with  Cliamberiain  v.  Lee»  There  is  a  wide 
distinction  between  a  case  where  there  is  a  defect  of  no 
importance,  which  can  be  cured  at  any  time,  and 
▼here  there  has  been  no  intentional  misrepresenta- 
tion, and  a  case  where  there  is  no  title  to  a  material 
part  of  the  property  ;  and  in  the  former  class  of  cases 
the  vendor  is  allowed  time  to  make  his  title  complete, 
Pry  on  Specific  Performance,  2nd  ed.,  pp.  321,  576. 
[KiY,  L.J.,  referred  to  In  re  Head's  Trustees  and 
Maedonaid,  38  W.  R.  657,  45  Ch.  D.  310.]  In  Forrer 
v.  ATcmA  the  plaintiff  had  agreed  to  let  the  property 
for  twenty-one  years,  but  found  he  had  only  twenty 
years  and  no  right  to  underlet.  Time,  moreover,  was 
essential  there,  and  he  failed  to  remedy  the  defect 
for  months  after  the  time  of  the  contract.  In  Weston 
▼.  Savage,  27  W.  E.  654,  10  Ch.  D.  736,  the  property 
was  a  leasehold  public-house,  and  the  vendor's  I'^ssors 
had^  an  option  to  determine  the  lease  before  its 
expiration.  If  a  man  sells  what  he  has  not  got  he 
has  till  the  date  of  completion  to  get  it ;  at  any  rate, 
mileas  the  purchaser  previously  rescinds.  The  letter 
of  May  20  did  not  amount  to  rescission,  nor  was 
tijere,  at  that  time,  any  right  to  rescind,  as  the 
plaintiff  had  given  no  ground  for  it.  The  value  of 
fixe  minerals  here  was  not  much  over  a  pound.  The 
lord  sold  us  the  minerals  under  this  property  and  a 
gnat  deal  more  for  ten  gxdneas.  This  case  is  within 
the  reasoning  of  Kay,  J.,  in  Batten  v.  Russell^  36  W. 
K.  317,  320,  38  Ch.  D.  334,  at  p.  347.  In  IIoggaH  v. 
8cm,  1  Russ.  &  My.  293,  the  vendors  filed  their  bill 
before  they  had  ctu^  the  defect  in  their  title.  In  no 
ease  has  the  purchaser  been  allowed  to  rescind  where 
flie  vendor  has  cured  his  defect  before  the  time  for  com- 
pletion. [OozenS'Hard?/,  Q,C, — It  was  done  in  Weston 
r.Sai'oge,  27  W.  R.  654,  10  Ch.  D.,  at  p.  741.  The 
purchaser  was  there  absolved  from  waiting  till  the  day 
of  completion.]  That  was  the  case  of  a  public-house 
•old  as  a  going  concern,  where  every  day  was  valuable, 
and  time,  therefore,  was  of  the  essence  of  the  con- 
tnct.  A  mere  letter,  as  in  this  case,  from  the  vendor's 
•oHcitor,  endeavouring  to  settle  something  more, 
eould  not  reopen  a  concluded  contract.  The  mere 
fcct  that  a  formal  contract  is  contemplated  does  not 
prevent  an  agreement  from  being  complete :  Rossiter 
▼.  MUUir,  26  W.  R.  865,  3  App.  Cas.  1124;  Bolton 
ffiri^s  V.  Lamlmrt,  37  W.  R.  236,  434,  41  Ch.  D. 
55.  [Kay,  L.J.,  referred  to  May  v.  Thomson,  20 
Ch.  D.  705,  31  W.  R.  Dig.  187.] 

CozenS'Hardy,  Q,C,,  and  McSwinney,  for  the 
wspondent,  referred  to  Upperton  v.  Nickohon,  19 
W.  E.  733,  L.  R.  10  Eq.  228,  L.  R.  6  Ch.  App.  436, 
▼here,  as  in  the  present  case,  the  land  had  b^n  sold 
••freehold,  but,  having  been  formerly  copyhold,  the 
nunerals  belonged  to  the  lord  of  the  manor,  and  the 
objection  was  held  fatal.     [They  were  stopped.] 

J^o^pier-Higginsy  Q.C,  in  reply.— In  Upperton  v. 
Nickolson  it  does  not  appear  that  the  vendor  ever 
JEmedied  or  offered  to  remedy  the  defect  in  his  title. 
That  case,  therefore,  has  no  relevancy  to  the  present 
«w.  If  we  cannot  have  specific  pmormance,  we  are 
entitled  to  damages  for  breach  of  contract.  There 
ire  circomstances  in  which  damages  may  be  awarded, 


pecific  performance  is  refused, 
in  Falcke  v.  Gray,  7  W.  R. 


The  subject  is 
535,  4\Drew. 


discusd 
651. 

They  also  referred  to  Murrell  v.  Goodyear,  8  W.R. 
398,  1  De  G.  F.  &  J.  432,  and  Halse^f  v.  Grant,  13 
Ves.  73. 

LmDLEY,  L.J. — ^This  is  an  appeal  by  a  vendor  in 
an  action  against  a  purchaser,  in  which  the  vendor 
seeks  to  enforce  specific  performance  of  an  agreement 
for  the  sale  of  a  house  at  Cheshunt,  and  asks,  in  the 
alternative,  for  damages,  if  he  cannot  have  specific 
performance.  The  contract  is  to  be  found  (if  at  all) 
in  a  series  of  letters  which  have  been  carefully  con- 
sidered by  us  all.  It  is  not  necessary,  I  think,  in 
view  of  the  point  to  which  I  will  allude  presently,  to 
spell  through  those  letters  to  see  whether  or  not  they 
amount  to  a  concluded  agreement,  though  I  confess  I 
feel  very  considerable  doubt  whether  they  do  so.  But 
I  shall  assume  that  they  do  amount  to  a  concluded 
agreement  for  the  sale  and  purchase  of  this  house  and 
land,  and  I  will  then  consider  whether  the  plaintiff  is 
entiUed  to  specific  performace  of  such  agreement,  and, 
secondly,  whether,  if  not,  he  is  entitled  to  damages. 
The  contract,  if  there  was  one,  as  I  shall  assume,  was 
for  the  sale  of  this  house  as  freehold.  There  was  in 
terms  no  day  fixed  for  completion,  but  the  contract 
was  entered  into  in  April,  1889,  and  the  time  fixed 
for  delivery  of  possession  was  the  24th  of  June  fol- 
lowing, and,  that  being  so,  and  having  regard  to  the 
nature  of  the  property  and  the  time  which  had 
elapsed,  it  does  seem  to  me,  I  confess,  that  that  day 
was  at  the  end  of  a  reasonable  time  for  the  comple- 
tion of  the  contract.  The  real  truth  was  that  this  was 
not  an  ordinary  freehold  house,  but  it  was  a,  house 
built,  upon  land  which  had  formerly  been  copyhold 
land,  and  had  been  enfranchised.  There  was  a 
quarter  of  an  acre  of  land,  and  under  the  Copyhold 
Acts  the  mines,  minerals,  clay,  gravel,  &c.,  did  not 
belong  to  the  vendor. 

It  was  argued  that  the  purchaser  (an  auctioneer  of 
long  standing,  whose  name  is  familiar  to  us  all]  must 
have  known  that  h^  was  buying  land  which  had  been 
enfranchised.  That  may  be,  but  it  does  not  necessarily 
follow,  that  he  would  know  that  the  minerals  had  not 
been  acquired  l^  the  vendor.  The  vendor  had  not  got 
that  which  he  had  contracted  to  sell.  That  is  per- 
fectly obvious.  The  purchaser  sees  that,  as  soon  as 
the  abstract  is  sent  in  ;  he  does  not  see  it  before,  and 
he  immediately  says,  **I  shall  not  complete."  The 
letter  of  the  28th  of  May  (written  by  the  defendant's 
solicitor)  says,  in  effect,  **You  cannot  give  me  the 
mines  and  minerals,  and,  therefore,  I  cannot  advise 
my  client  to  complete  the  contract."  The  client 
adopts  that  advice,  and,  therefore,  it  seems  to  me 
there  was  a  plain  repudiation  by  the  defendant  of 
all  liability  to  complete  the  contract  on  that  day,  and 
he  has  never  fiinched  from  that  position — ^he  has  always 
stood  by  it  from  that  day  to  this. 

Now,  what  effect  has  that  on  the  plaintiff's  riKht  to 
specific  performance?  I  will  not  go  throu^  the 
authorities,  but  I  shall  merely  say  that,  having  regard 
to  the  cases  of  Hoggart  v.  8coU,  Ferrer  v.  Nash,  in  re 
Head*s  Trustees  and  Macdanald,  and  Weston  v.  Savage, 
I  think  the  purchaser  was  justified  in  refusing  to 
complete. 

Now  as  to  damages,  the  plaintiff  had,  if  I  am  right 
in  the  assumption  I  have  made,  until  the  24th  of 
June  to  tender  a  conveyance,  and  if  he  had  been 
ready  and  willing  on  that  day  to  complete  his  con- 
tract and  give  the  defendant  such  a  conveyance  as  he 
was  entitled  to,  I  am  not  prepared  to  say  that  the 
defendant  would  not  have  been  liable  in  damages  in 
an  action  for  non-completion.  I  rather  think  he 
woidd. 
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But  the  facts  are  that  on  the  24th  of  June  the 
plaintiff  had  no  more  got  the  property  than  he  had 
in  April.  He  had  begun  to  negotiate  for  it,  but  he 
did  not  get  it  till  September.  Mr.  Higgins  says  he 
has  an  answer  to  that — ^he  says  the  purchaser  pre- 
vented him  from  getting  it.  He  did  nothing  of  the 
sort — ^he  merely  refused  to  complete.  There  was  no 
prevention.  If  you  look  at  it,  therefore,  as  an  action 
by  the  vendor  for  damages  for  non-completion,  the 
purchaser's  defence  is  complete ;  he  says,  **  You  were 
not  in  a  position  at  the  tune  for  completion  to  give 
me  what  I  had  bargained  for."  That  is  a  complete 
defence  to  any  action  at  law. 

It  appears  to  me,  therefore,  that  both  the  equitable 
remedy  and  the  legal  remedy  fail,  and  that  the  appeal 
ought  to  be  dismissed. 

Lopes,  L.J. — As  to  whether  there  was  a  concluded 
agreement  here  I  express  no  opinion,  but  I  have,  like 
Lindley,  L.J.,  considerable  doubts  upon  the  subject ; 
and  I  shall  assume  for  the  purposes  of  this  decision 
that  there  was  a  concluded  agreement.  The  question 
then  arises,  Was  there  repudiation  of  that  agree- 
ment y 

It  has  been  contended  that  the  letters  relied  on  as 
supporting  repudiation  are  insufficient  to  support  it. 
I  think,  looldng  at  the  letters  of  the  17th  and  20th 
of  May,  that  the  defendant  did  repudiate  the  con- 
tract. Then  the  question  arises  whether  he  had 
power  to  do  so.  At  that  time  the  vendor  had  not 
a  freehold  title  to  the  property  which  the  defendant 
had  agreed  to  purchase.  The  mines  and  minerals 
under  the  house  and  land  did  not  belong  to  the 
vendor,  but  were  vested  in  the  lord  of  the  manor. 
There  was,  therefore,  no  title  at  all  to  a  material  part 
of  the  subject-matter  of  the  purchase.  That  being 
so,  had  the  defendant  a  right  to  repudiate  the  con- 
tract? I  think  the  authorities  on  the  subject  are 
dear,  and  I  will  read  the  end  of  the  judgment  in 
Forrer  v.  Nash,  which  seems  to  be  very  much  in 
point.  .  The  learned  judge  says  (35  Beav.,  on  p.  171) : 
*  *  I  am  of  opinion  that  when  a  person  sells  property 
which  he  is  neither  able  to  convey  himself,  nor  has 
the  power  to  compel  a  conveyance  of  it  from  any 
other  person,  the  purchaser,  as  soon  as  ho  finds  that 
ijo  be  the  case,  may  say,  *  I  will  have  nothing  to  do 
with  it.'  The  purchaser  is  not  bound  to  wait  to  see 
whether  the  vendor  can  induce  some  third  person 
(who  has  the  power)  to  join  in  making  a  good  title  to 
property  sold." 

It  appears  to  me  that  that  entirely  covers  this  case. 
There  are  other  decisions  to  the  same  eftoci-^Hoggart 
V.  Scotty  Head's  Trustees  and  Macdonald,  Weston  v. 
Sauagey  and  other  cases  referred  to  in  the  argument. 
It  app^krs  to  me,  therefore,  that  there  is  a  complete 
answer  to  the  action  for  specific  performance. 

But  then  it  is  said  by  Mr.  Higgins  that  there  is  a 
right  to  damages  for  breach  of  contract — that  he  was 
entitled  to  sue  the  defendant  for  not  completing  the 
contract  on  the  24th  of  June.  Without  expressing 
any  opinion  whether  such  an  action  would  be  main- 
tainable for  other  reasons — ^and  I  have  very  grave 
doubts  whether  it  would — ^there  is  a  perfectly  clear 
answer  to  Mr.  Higgins'  contention.  He  would  be 
nonsuited.  In  order  to  maintain  such  an  action  he 
would  have  to  prove  that  he  was,  on  the  24th  of  June, 
in  a  position  to  make  a  good  and  valid  conveyance  of 
this  property;  whereas  in  fact  we  know  from  the 
evidence  that  it  was  not  till  a  much  later  period  that 
he  acquired  those  mines  and  minerals  which  alone 
would  enable  him  to  fulfil  his  contract,  and  convey 
that  which  he  had  contracted  to  convey  to  the 
defendant. 

On  all  grounds,  therefore,  I  think  the  decision  of 
the  learned  judge  was  right,  although  I  am  not  pre- 


pared to  say  that  I  come  to  that  condnsioii  on  iiie 
same  grounds  as  he  did,  or  that  I  altogether  follow 
many  of  his  observations. 

Kay,  L.J. — I  entirely  agree  with  the  other  LordgJiB- 
tices.  I  have  followed  closely  what  Lindley,  L.J.,  M 
in  his  judgment ;  I  am  not  able  to  add  to  it,  and  I  agree 
with  every  word  of  it.  I  content  myself,  therefore, 
with  saying  I  am  not  satisfied  that  there  was  a  vM 
concluded  contract  in  this  case ;  but,  assuming  that 
there  was,  I  think  it  was  validly  rescinded,  and  that 
no  claim  is  sustainable  either  for  specific  performance 
or  damages.  We  are  resting  our  judgment  on  rather 
different  grounds  from  those  relied  on  by  the  learned 
judge  below,  but  I  suppose  that  will  make  no  diffar- 
ence  as  to  the  costs,  ^e  appeal  must  be  dismissed, 
with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Childsy  5attea,  k 
Ha r ling,  for  Venning  dr  Goldsmith,  Devonport. 

Solicitor  for  the  respondent,  T,  G,  Bidlen, 
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In  re  JoHAXNESBURG  Hotel  Ck). 

Fx  parte  ZOUTPANSBERG  PROSPECrriXQ  Co.  [d] 

Company — Shares — Payment    in    cash — ContrihtUorj^ 
Companies  Act,  1867  (30  &  31  Vict,  c,  131),  «.  23. 

Shares  which  have  been  allotted  to,  and  accepttd  ijf,  a 
creditor  of  a  company  as  fully  paid  up,  in  considtnim 
of  the  extinguishment  of  the  company^ s  debt,  camui^it 
the  liquidation  of  the  company y  he  treated  as  hating  Ittt 
paid  for  *'  in  cash  "  within  the  meaning  of  sedion  25  */ 
the  Companies  Act,  1867,  as  expounded  by  8pargo*8  case, 
21  W,  M.  306,  Z.  i?.  8  Ch.  App.  407,  because  a  mtrad 
to  take  fully  paid-up  shares  ci^eates  no  liability  to  j«j 
money,  and  consequejitly  the  transaction  cannot  amui 
to  an  extinguishment  of  existing  cross-debts  of  the  cm' 
pany  and  the  allottee. 

Appeal  from  Chitty,  J. 

The  Zoutpansberg  Prospecting  Co.  was  incoiparatei 
in  April,  1889,  one  of  its  objects  being  the  pnunodflA 
and  formation  of  other  oompanies.  Two  of  iti 
directors,  Dumford  and  Stephenson,  carried  out  thft 
promotion  of  the  Johannesburg  Hot^  Co.,  which  m 
registered  on  September  25,  1889,  with  a  nomiDil 
capital  of  £75,000  divided  into  £l  sharas.  One  d 
the  objects  ^)ecified  in  the  memorandum  of  aasc 
tion  of  the  Hotel  Co.  was  to  adopt  and  cany  in** 
effect  an  agreement,  dated  September  25,  18^.  be* 
tween  Charles  Tyler  of  the  one  part  and  £.  B.  Ph^ 
of  the  other  part.  Tyler  was  the  nominee  of  t^ 
Prospecting  Co.,  and  Phelps,  who  was  its  searetail 
entered  into  the  agreement  as  trustee  for  theHo<M 
Co.  The  agreement  provided  that  Tyler  was  to  cow 
plete  the  registration  of  the  Hotel  Co.,  pay  J 
expenses  of  promotion  up  to  the  date  of  toe  fc^ 
allotment  of  shares,  and  indemnify  Phelps  aga' 
all  liability  for  such  expenses,  and  Phelps, 
trustee,  thereby  agreed  with  Tyler  that  the  direeM 
shoidd  as  soon  as  possible  proceed  to  allot  siidl 
shares  as  should  have  been  apphed  for  by  the  palM 
and  that,  immediately  after  such  allotment,  ^^ 
Hotel  Co.  should  pay  in  cash  to  Tyler  the  sam 
£3,750,  being  £5  per  cent,  on  the  nominal  capital 
the  company.  The  memorandum  and  artiicleB 
association  of  the  Hotel  Co.  were  signed  by  Dunfoiw 

(a.)  Eeported  by  M.  J.  Blake,  Esq.,   Banister^ 
Law. 
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Stephenson,  and  Phelps  (among  others),  and  on 
September  26,  the  day  after  the  registration  of  the 
company,  Dumford,  Stephenson,  and  two  others, 
alleged  to  be  nominees  of  theirs,  met  as  signatories  of 
the  memorandum  and  purported  to  approve  the  pro- 
ipectas  and  to  adopt  the  agreement  of  September  25, 
1889. 

On  October  1  the  same  four  persons  again  met  and 
paiported  to  adopt  and  confirm  the  agreement  to  allot 
the  shares  applied  for  to  date— viz.,  4,718 ;  to  appoint 
four  gentlemen  named  in  the  prospectus  and  Dum- 
foid  and  Stephenson  directors ;  and  to  resolve  that 
£1,250  be  paid  to  Tyler  on  account. 

On  October  2  Dumford  and  Stephenson  and  another 
director  formed  a  board  meeting  of  the  Hotel  Co.,  at 
which  a  cheque  for  £150  was  drawn  in  favour  of 
Tyler. 

At  a  board  meeting  held  on  the  8th  of  October  a 
farther  cheque  for  £500  and  certain  bills  were  drawn  in 
Tyler's  favour  (which,  with  the  cheque  of  £150,  alto- 
gether amounted  to  the  sum  of  £1,250),  and  it  was  re- 
solved that  2,500  fully  paid  ordinary  shares  be  allotted 
to  the  Prospecting  Co.  in  terms  of  the  agreement.  In 
paisoance  of  this  resolution  2,500  shares  were,  on 
the  same  day  (October  8)  allotted  to  the  Prospecting 
Co.,  and  on  the  same  day  a  letter  of  allotment  was 
lent  to  the  Prosx)ecting  Co. 

There  was  no  evidence  from  the  books  of  the  Pro- 
specting Co.  that  this  resolution  was  communicated 
to  or  accepted  by  the  Prospecting  Co.,  and,  although 
there  was  evidence  to  show  that  the  cheques  and  bills 
pven  to  Tyler  were  indorsed  by  him  to  the  Prospect- 
mg  Co.,  there  was  no  evidence  as  to  the  date  when 
they  found  their  wav  into  the  possession  of  the  Pro- 
specting Co. — ^whether  before  or  after  the  8th  of 
October.  The  Prospecting  Co.  were,  however,  on 
&e  8th  of  October,  registered  as  the  holders  of  2,500 
folly  paid  shares  in  the  Hotel  Co.  No  certificate 
of  the  shares  had  been  issued.  No  contract  relating 
to  the  2,500  shares  had  been  registered  under  section 
25  of  the  Companies  Act,  1867. 

On  October  21  the  Prospecting  Co.  declared  a 
dividend. 

On  November  23,  1889,  the  Hotel  Co.  was  ordered 
to  be  wound  up  by  the  court  upon  its  own  petition. 
The  official  liquidator,  finding  the  Prospectmg  Co. 
altered  in  the  share  register  as  the  holder  of  2,500 
shares,  and  that  no  contract  respecting  them  had 
been  registered  pursuant  to  section  25  of  the  Com- 
panies Act,  1867,  put  the  Prospectdng  Co.  in  the  list 
of  contributories  of  the  Hotel  Uo.  in  respect  of  these 
shares. 

On  a  summons  taken  out  by  the  Prospecting  Co., 
Ghitty,  J.,  held  that  there  was  no  agreement  binding 
on  the  Hotel  Co.  to  pay  Tyler  the  £3,750,  but  that 
there  was  an  agreement  by  the  Prospecting  Co.  to 
take  the  2,500  shares,  and  that,  having  regard  to 
section  25  of  the  Companies  Act,  1867,  the  sh^es  had 

not  been  paid  for. 

From  this  decision  the  Prospecting  Co.  now  ap- 
pealed. 

Dunham,  for  the  appellant  company. — ^Dumford 
sod  Stephenson  were  directors  of  the  Prospecting  Co. 
as  well  as  directors  of  the  Hotel  Co.  The  Hotel  Co. 
was  incorporated  on  the  25th  of  September,  and  the 
fact  that  Dumford  and  Stephenson,  after  the  incor- 
poration of  the  Hotel  Co.,  were  parties  to  the  resolu- 
tions passed  at  the  meetings  of  that  company  held  on 
the  26th  of  September  and  the  1st  and  8th  of  October, 
coupled  with  the  other  facts  as  to  the  way  in  which 
the  allotments  and  the  payments  in  cash  were  made, 
is  evidence  from  which  a  new  contract  between  the 
I  two  companies,  made  after  the  incorporation  of  the 
I    Hotel  Co.,  must  be  inferred.    This  new  contract  was 


that  the  Hotel  Co.  should  pay  to  the  Prospecting  Co. 
for  work  and  labour  done  in  promoting  the  Hotel  Co. 
the  sum  of  £3,750,  of  which  £1,250  was  to  be  paid  in 
cash,  and  the  balance — viz.,  £2,500  was  to  be  paid  by 
allotting  2,500  fully  paid  shares  in  the  Hotel  Co.  to 
the  Prospecting  Co.  It  was  intended  to  register  this 
new  contract  under  section  25  of  the  Act  of  1867,  buc 
by  mistake  the  preliminary  contract  was  registered 
instead.  However,  what  was  done  in  this  case 
amounted  to  a  "pajrment  in  cash  "  so  as  to  satisfy 
section  25.  The  Hotel  Co.  being  indebted  to  the 
Prospecting  Co.  to  the  extent  of  £2,500,  allot  to  the 
Prospecting  Co.  fully  paid  shares  to  the  amount  of 
£2,500,  on  the  terms  that  the  liability  for  calls  should 
be  set  off  against  the  debt.  That  is  equivalent  to  a 
payment  in  cash  within  section  25 :  Spargd'a  case,  21 
W.  E.  306,  L.  R.  8  Ch.  App.  407 ;  and  the  fact  that 
calls  had  not  been  made  in  respect  of  the  shares  so 
allotted  does  not  prevent  the  transaction  being  treated 
as  payment  in  cash:  In  re  Jones,  Lloyd,  tJf*  Co.,  37 
W.  R.  615,  41  Ch.  D.  159 ;  Ferrao's  case,  22  W.  R. 
386,  L.  R.  9  Ch.  App.  355.  In  the  present  case  there 
was  at  the  time  of  allotment  a  present  debt  due  by 
the  Hotel  Co.  to  the  Prospecting  Co.,  and  KenVs  case, 
36  W.  R.  818,  39  Ch.  D.  259,  is  therefore  distinguish- 
able, for  that  case  does  not  establish  that  there  must 
be  a  present  debt  due  on  both  sides. 

Jiomer,  QX\,  and  Borthwkk,  for  the  liquidator,  the 
respondent. — At  the  date  of  the  allotment  of  the 
shares  there  was  not,  in  fact,  a  debt  due  to  the  Pro- 
specting Co.  by  the  Hotel  Co.,  and  Spargo^s  case  is 
not  applicable :  Andress'  case,  26  W.  R.  567,  8  Ch.  D. 
126.  No  such  new  contract  as  is  suggested  by  the 
appellant  can  be  inferred.  There  was  no  considera- 
tion given  to  the  Hotel  Co.  for  the  supposed  debt,  no 
property  was  transferred  by  the  Prospecting  Co.  to  the 
Hotel  Co.  The  real  agreement  was  that  these  shares 
should  be  issued  to  the  Prospecting  Co.  as  fully  paid 
up,  and  they  were  allotted  to  and  received  by  the 
Prospecting  Co.  on  that  footing ;  there  was,  no  doubt, 
a  common  mistake  in  thinking  that  a  proper  contract 
had  been  registered  before  the  issue  of  the  shares,  so 
as  to  satisfy  section  25,  but  now  that  the  Hotel  Co.  is 
in  liquidation,  the  Prospecting  Co.  cannot  be  relieved 
from  the  liability  of  paying  cash  for  the  shares  they 
hold.  The  Prospecting  Co.,  by  their  conduct,  showed 
that  they  accepted  tho  allotment,  as  they  declared  a 
dividend  after  the  allotment,  and  as  they  carried  on 
no  business  except  the  promotion  of  the  Hotel  Co., 
the  dividend  must  have  been  declared  on  the  ground 
that  these  shares  belonged  to  them.  [Lord  Halsbury, 
C,  referred  to  ArnoVs  case,  36  Ch.  D.  702,  36  W.  R. 
Dig.  34,  and  In  re  Railway  Time  Tahles  Publishing 
Co,,  Ex  imrU  Sandys,  37  W.  R.  531,  42  Ch.  D.  98.] 
There  must  be  a  present  debt  existing  on  both  sides 
in  order  to  constitute  an  equivalent  to  payment  in 
cash :  White's  case,  27  W.  R.  895,  12  Ch.  D.  511 ; 
KenVs  case, 

Dunham,  in  reply,  cited  In  re  Empress  Engineering 
Co,,  29  W.  R.  342, 16  Ch.  D.  125,  and  Ex  parte  Bentley, 
28  W.  R.  165,  12  Ch.  D.  850. 

Cur.  adv.  vult. 

Dec.  17.— Lord  Halsbury,  C— The  policy  of  the 
Act  of  1867  appears  to  have  been  that  the  capital  of 
the  companies  to  which  that  Act  applies  should  be 
real,  and  that  such  arrangements  as  nad  occupied  the 
attention  of  the  courts  in  that  same  year,  by  which 
payments  from  the  shareholders  were  to  form  tho 
capital,  should  not  be  satisfied  by  agreements  like 
that  in  PellaVs  case  or  Elkington's  aine  (15  W.  R. 
613,  665,  L.  R.  2  Ch.  511,  527),  dfKjided  in  the 
earlier  part  of  that  same  year  (1867).  The  language 
of  the  statute  is  simple  enoiiigh — "Every  share  in. 
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any  company  shall  be  deemed  and  taken  to  have  been 
issued,  and  to  be  held  isubject  to  the  payment  of  the 
whole  amount  thereof  in  cash,''  unless  a  written 
contract  to  be  filed  before  the  issue  of  the  shares  shall 
otherwise  determine.  The  policy  and  language  are 
equally  dear.  The  shares  are  to  be  paid  for,  and 
paid  for  in  cash,  so  that,  I  think,  the  Legislatiure 
contemplated  that  the  money  should  actually  be 
received  on  behalf  of  the  company,  and  those  who 
received  it  should  be  accountable  to  the  incorporated 
body  for  the  money  so  received.  It  is  obvious,  I 
think,  what  security  that  was  intended  to  give  both 
to  shareholders  and  creditors,  and  if  it  were  honestly 
acted  on,  security  would  be  given  that  the  capital  of 
the  new  trading  concern  should  really  and  truly  be 
subscribed.  Experience  had  shown  what  indirect  and 
dangerous  arrangements  might  be  made  whereby  a 
person  might  appear  to  be  a  shareholder  and  yet 
have  never  contiibuted  one  farthing  to  the  concern. 
The  statute,  as  it  seems  to  me,  intended  by  express 
language  to  render  ijgipossible  any  such  inmrect 
setuements  of  the  right  of  the  incorporated  body  to 
have  the  money,  and  provided  that  the  shares  should 
not  only  be  paid,  but  added  the  words  "in  cash." 
Had  the  coiurse  of  decisions  always  followed  the 
language  of  the  statute,  no  difficulty  would  have 
arisen.  But  a  case  to  which  I  will  presently  refer 
has,  I  think,  unfortunately  established  that  payment 
in  cash  need  not  be  what  the  words  literally  signify  ; 
but  that  if  there  is  something  which  the  parties 
choose  to  call  payment,  and  if  there  is  that  which  the 
court  can  consider  equivalent  to  cash,  the  language 
of  the  statute  is  satined. 

In  this  case  it  is  difficult  to  speak  of  the  adventures 
which  are  in  question  as  real  companies.  Two  gentle- 
men appear  to  have  got  up  both  companies  in  differ- 
ent characters,  and,  having  gone  through  the  legal 
forms  to  establish  two  companies,  and  themselves 
acting  SLS  directors  of  both  companies,  proceeded  to 
enter  into  contracts  binding  each  of  the  companies 
in  a  way  which  would  be  ludicrous  if  it  did  not  in- 
volve loss  and  damage  to  persons  who  knew  little  or 
nothing  of  the  real  nature  of  the  machinery  by  which 
these  companies  were  being  established.  The  Pros- 
pecting Co.  promote  the  Hotel  Co.,  and  the  Hotel 
Co.  agree  to  pay  £3,750  for  the  work  of  promotion 
and  for  an  agreement  of  indemnity  against  all 
liability  in  respect  of  the  formation  of  the  company 
up  to  tiie  date  of  the  allotment.  Before  the  existence 
of  the  Hotel  Co.  two  persons  named  Tyler  and 
Phelps  executed  a  written  contract  which,  upon  the 
formation  of  the  Hotel  Co.,  was  adopted  and  con- 
firmed by  the  two  gentlemen  (Dumford  and  Stephen- 
son) who  really  were  the  only  active  persons  in  either 
,  company,  but  in  the  name  of  all  the  persons  who 
signed  the  memorandiun  of  association  of  the  Hotel 
Co.,  and  it  may  be  assumed  that,  if  in  the  name  of 
the  Prospecting  Co.  these  persons  did  in  fact  agree 
to  the  alleged  contract  thus  adopted  by  the  Hotel 
Co.,  that  contract,  whatever  its  results  may  be,  bound 
the  Prospecting  Co.  But  I  am  unable  to  see  any  evi- 
dence of  any  such  agreement.  It  was  boldly  argued 
that  the  identity  of  the  two  gentlemen  in  question 
was  sufficient  to  establish  the  contractual  assent  of  the 
Prospecting  Co.  It  may  be  (indeed,  it  certainly  is 
so)  that  the  companies  were  but  nominees — ^puppets 
— only  intended  to  move  as  their  manufacturers  in- 
tended they  should  move,  and  had  they  passed  resolu- 
tions under  such  circumstances  as  to  bind  the  com- 
ry  for  which  they  were  then  professing  to  act,  I 
lot  deny  that  the  abstraction  would  be  boimd  by 
formal  acts,  however  imreal  might  be  the  separate 
identity  of  each  company.  But  persons  who  engage 
in  such  transactions  must  at  least  make  their  pup- 
pets move  in  a  legal  manner.     The  knowledge  and 


intention  of  the  individual  persons  is  nothing  to  the 
purpose.  It  is  the  abstraction,  the  ideal  legal 
personage,  which  is  sought  to  be  bomid.  Its  wkde 
nature  is  artificial,  and  it  can  only  be  bound  hy  sudi 
acts  as  it,  in  its  abstract  form,  consentB  to  be  bound 
by.  I  caimot  affirm  that  the  Prospecting  Co.  eirer 
accepted  the  terms  of  the  contract  which  the  Hotd 
Co.  adopted  and  were  willing  to  agree  to.  Neither 
resolution  nor  minute  purporting  to  be  tliat  of  the 
Prospecting  Co.  can  be  found  which,  as  against  the 
Prospecting  Co.,  could  be  relied  on  as  agreemg  to 
the  proffered  terms. 

Now,  what  was  intended  to  be  done  by  what  I 
have  described  as  the  puppets,  was  to  get  rid  of  the 
payment  of  the  shares  allotted  to  the  Pioepectiiig  Co. 
by  registering  a  contract  in  writing  withm  tJie  2^ 
section.  Either  from  a  blunder  or  for  some  leason 
which  at  present  I  am  not  able  to  f oUow,  the  6m- 
tract  which  might  or  might  not  have  effected  that 
object  was  not  registered,  and  the  result  wu  th&t 
2,500  shares  in  the  Hotel  Co.  were  alloted  to  the 
Prospecting  Co.  without  the  protection  from  payment 
for  the  shares  which  the  parties  probably  intended. 
That  the  Prospecting  Co.,  tiierefore,  are  shoreholdm, 
that  they  are  not  protected  by  any  agreement  within 
the  2dth  section,  are  facts  about  which  there  can  he 
no  dispute  and  the  only  mode  by  which  the  Prospect- 
ing Co.  can  effectually  relieve  themselves  from  the 
oluigation  for  the  payment  on  these  2,500  shares  is  hf 
showing  that  they  have  paid  for  the  shares  of  wbui  < 
they  are  the  registered  holders.  This  is  an  issue  vhieh 
lies  on  the  Prospecting  Co.  to  prove,  and  altiiongfa 
James,  L.J.,  and  Mellish,  L.J.,  have  both  held  in 
Spargo^s  case  (an  authority  by  which  sitting  in  thii 
court  I  am  bound,  whatever  I  might  be  efiewhere), 
that  what  would  be  proof  of  payment  as  distuigiiished 
from  set-off,  or  accord  and  satisfaction,  would  satisfy 
the  language  of  the  statute,  I  am  unable  to  see,  ts^ 
the  facts  I  have  pointed  out,  that  there  would  be  aoj 
evidence  to  go  to  a  jury  of  payment,  as  distinguished 
from  accord  and  satisfaction,  in  this  case.  I  Tentoie 
to  doubt  whether  what  is  described  by  those  emineBt 
judges  as  the  absurdity  of  handing  money  backwaids 
and  forwards  when  two  people  have  cross  demands  ii 
so  great  as  the  absurdity  of  construing  the  words  "in 
cash  "  as  payment  without  cash.  However,  as  I  have 
said,  I  am  boimd  by  the  decision  in  this  court  Ball 
am  of  opinion  that  it  was  for  the  appellant  company  to 
satisfy  us  that  there  were  in  the  present  case  such  cross 
demands  of  each  company  upon  the  other,  and  at  the 
date  when  each  had  an  actual  demand  upon  the  other 
for  present  payment,  as  to  bring  it  withm  the  decision 
in  Sparg6*8  case,  I  am  of  opinion  that  they  have 
wholly  failed  to  establish  that  proposition,  and  I 
think,  therefore,  that  this  appeal  should  be  dismissed 
with  costs. 

BowEN,  L.J. — I  am  of  the  same  opinion. 

Fky,  L.J. — The  judgment  I  am  about  to  read  wm 
written  before  I  had  the  opportunity  of  reading  thit 
just  delivered  by  the  Lord  Chancellor,  and  I  read  it 
now,  not  as  differing  in  any  way  from  what  has  bees 
said  by  the  Lord  Chancellor,  but  only  because  it  desis 
more  in  detail  with  certain  parts  of  the  case. 

In  this  case  2,500  shares  in  the  Hotel  Co.  vei^ 
allotted  to  the  Prospecting  Co.,  and  it  hasnotbeai 
denied  by  the  appellants  that  they  agreed  to  take 
these  shares,  if  not  as  fully  paid  up,  then  as  ordinaiT, 
shares.  The  appellants  contend  that  these  shares  bare 
been  fully  paid  up  in  cash  within  the  meaning  of 
section  25  of  the  Companies  Act,  1867,  as  expoundtd 
by  tipargd^s  case,  and  other  cases  by  which  the  words 
"in  cash"  have  in  effect  been  struck  out  of  the 
statute.  The  respondents  deny  that  any  such  pay- 
ment has  been  made. 
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In  order  that  the  appellant  company  should  succeed 
they  must  show  the  existence,  on  the  8th  of  October, 
1889,  the  day  when  the  payment  is  alleged  to  have 
been  made,  of  two  contracts  each  creating  a  debt,  and 
of  an  agreement  between  the  two  companies  to 
extinguish,  one  debt  by  the  satisfaction  of  the  other. 
The  first  contract  which  the  appellants  assert  to  have 
existed  on  that  day  is  an  agreement  by  the  Hotel  Co. 
to  pay  £3,750  to  the  Prospecting  Co.  in  consideration 
of  work  and  labour  done  by  the  Prospecting  Co.  in 
promoting  the  Hotel  Co.,  and  in  consideration  of  an 
agreement  by  the  Prospecting  Co.  to  indemnify  the 
Hotel  Co.  against  all  liability  in  respect  of  the  pro- 
motion of  t£e  comjMiny  up  to  the  date  of  the  allot- 
ment. On  the  25fii  of  ^ptember,  1889,  a  written 
contract  to  a  like  effect  had  oeen  entered  into  between 
Tyler  and  Phelps  (described  as  a  trustee  for  the  Hotel 
Co.)  in  which  Tyler  and  Phelps  contracted  as 
individuals.  This  contract  was  made  before  the 
Hotel  Co.  was  in  existence;  but  after  it  came  into 
existence — mz,,  on  the  1st  of  October — a  resolution 
was  passed  by  the  signatories  of  the  memorandum  of 
association  adopting  and  confirming  this  agreement. 
It  was  arguea  that  this  resolution  amoimted  to  the 
proposal  by  the  Hotel  Co.  to  enter  into  a  new  contract 
with  the  Prospecting  Co.  on  terms  similar  to  those  of 
the  contract  between  Tyler  and  Phelps.  Assuming 
this  to  be  correct,  it  remains  to  inquire  whether  this 
proposal  was  accepted  by  the  Prospecting  Co.  before 
tiie  8th  of  October.  There  is  nothing  to  show  that 
this  resolution  was  communicated  to  uie  Prospecting 
Co.  or  that  they  in  any  way  accepted  the  obhgation 
to  indemnify  the  Hotel  Co.,  which  Phelps  had  entered 
into  in  his  own  name  and,  in  terms,  on  his  own  be- 
half. Certain  sums  of  money  and  bills  were  on  and 
after  the  Ist  of  October  paid  by  the  Hotel  Co.  to 
Tyler,  and  these  are  proved  to  have  found  their  way  to 
the  I^t>specting  Co.,  but  whether  before  or  after  the 
8th  of  October  is  not  shown.  The  receipt  of  these 
payments  cannot  therefore  be  relied  on  as  evidence  of 
the  Prospecting  Co.  having  entered  into  the  contract 
at  the  crucial  Sa,te.  The  minute  book  of  the  Prospect- 
ing Co.  contains  no  minute  with  reference  to  this 
contract,  and  I  think  that  the  true  result  of  the 
evidence  is  that  this  contract  was  never  even  discussed 
or  considered  at  ^ny  meeting  of  the  Prospecting  Co. 

The  second  contract  on  which  the  appellant's  rely 
as  existing  on  the  8th  of  October  is  an  agreement  by 
the  Prospecting  Co.  to  take  2,500  shtu^s  m  the  Hotel 
Co.  No  resolution  of  the  Prospecting  Co.  agreeing  to 
appl V  for  or  to  take  these  shares  exists ;  no  application 
for  them  was  made  in  the  name  of  the  company,  and 
though  what  took  place  after  the  8th  of  October 
seems  sufficiently  to  justify  the  proposition  (which 
was  not  disputed  by  the  appellants*  counsel)  that  the 
Prospecting  Co.  agreed  to  take,  or  ratified  the  taking 
of,  these  shares,  yet  there  is  nothing,  in  my  judgment, 
to  show  the  existence  of  the  agreement  on  the  8th  of 
October. 

Unless  the  contract  by  the  Hotel  Co.  to  pay  £3,750 
to  the  ProBpecting  Co.,  and  the  contract  by  the  Pro- 
specting Co.  to  take  2,500  shares  in  the  Hotel  Co., 
were  both  subsisting  contracts  and  binding  on  the 
two  companies  on  the  8th  of  October,  there  were  not 
debts  on  each  side  which  could  be  extinguished  by 
cross-payments.  It  was  for  the  appellants  to  estab- 
lish these  contracts  beyond  reasonable  doubt;  that 
they  have  failed  to  do,  and  the  appeal  must,  there- 
fore, fail. 

But,  even  if  the  two  contracts  were  ostabUshod  in 
point  of  fact,  there  appears  a  conclusive  reason  why 
no  payment  in  the  manner  contended  for  could  have 
been  made.  A  contract  to  take  shares  not  paid  up 
creates  a  liability  to  pay  money,  and,  under  some 
tarcamstances,  a  debt.     A  contract  to  take  fully  paid- 


up  phares  creates  a  liability  to  take  the  shares,  but  no 
liability  to  pay  money  and  no  debt  under  any  circum- 
stances. From  which  it  follows  that  there  never  can 
be  any  cross  debts  between  the  company  and  its 
allottee  under  a  contract  to  take  fully  paid-up  shares, 
and  consequently  no  payment  can  ibe  effected  by 
accepting  the  extinction  of  one  debt  as  the  satisfac- 
tion of  the  other. 

I  agree  that  the  appeal  must  be  dismissed,  with 
costs. 

Solicitors  for  the  appellant  company,  Watson  & 
WaUoii, 

Solicitors  for  the  liquidator,  the  respondent,  Blunt 
&  Lavj/(/rd. 


From  Q.  B.  Div.  Dec.  19. 

Pullman  v.  Hell  &  Co.  (a.) 

Libel — A  dion  aga  inst  company — Publication  Privileged 
occasion — Letter  dictated  by  jnanager  of  company  to 
clerk — Type-writer — Press  copy — Letter  sent  to  plain- 
tiff^s  place  of  business. 

The  manager  of  a  company y  in  the  course  of  business y 
dictated  to  a  type-writer  employed  in  the  office  of  the 
company  a  letter  to  be  sent  from  the  contpany  to  the 
plaintiffs.  The  leUer  having  been  vrritten  in  type^  a 
press  copy  was  made  by  an  office  boy.  It  ivas  then 
directed  to  the  office  of  the  plaintiffs*  firm,  where  it  was 
opened  and  seen  by  three  clerks, 

Heldy  in  an  action  of  libel  against  the  company y  thai, 
assuming  the  letter  to  be  libellous,  there  was  a  publication 
both  at  the  defendants*  office  and  at  the  plaintiffs*  office, 
and  thai  neither  publication  took  place  on  a  privileged 
occasion. 

Application  for  a  new  trial. 

Tne  plaintiffs,  John  and  Henry  Pullman,  sued  the 
defendants  for  Hbel  under  the  following  circumstances. 
The  defendants,  who  were  a  limited  company  carry- 
ing on  business  as  advertising  agents,  by  agreement 
with  the  plaintiffs  hired  of  them  at  a  certain  rent  a 
hoarding  which  was  erected  on  a  piece  cf  land  in  the 
Borough-road  in  the  possession  of  the  plaintiffs.  A 
dispute  arose  subsequently  between  the  plaintiffs  and 
a  third  i)arty,  who  was  building  on  the  land,  as  to 
who  was  entitled  to  the  rent.  The  defendants  having 
paid  rent  to  the  plaintiffs,  payment  of  the  same  rent 
was  demanded  of  them  by  the  third  party.  A  corre- 
spondence took  place,  in  the  course  of  which  the 
following  letter  was  written  on  behalf  of  the  defendant 
company : — 

**  Messrs.  Pullman  &  Co.,  17,  Greek-street,  Soho. 
"  Re  Boro'-road. 

**  Dear  Sirs, — We  must  call  your  serious  attention 
to  this  matter.  The  builders  state  distinctly  that  you 
had  no  right  to  this  money  whatever,  consequently  it 
has  been  obtained  from  us  under  false  pretences.  We 
await  your  reply  by  return  of  post. 
"  Yours  faithfully, 

"  Walter  HOI  &  Co.  (limited)." 

The  signature  was  in  the  handwriting  of  the 
managing  director  of  the  company.  The  rest  of  the 
letter  was  written  in  type  by  means  of  a  type- writing 
machine,  having  been  dictated  by  the  managing 
director  to  a  confidential  type- writer.  A  press  copy 
having  been  made  by  an  office  boy,  the  letter  was 
addressed  to  Messrs.  Pullman  &  Co.,  17,  Greek-street, 
Soho.  The  members  of  that  firm  were  the  two 
plaintiffs  and  three  other  persons.     The  letter  was 

(a.)  Reported  by  F.  G.  RUCKEB,  Eeq.,  Barrister-at- 
Lawi^ 
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Pullman  o»  Hill  &  Co.— In  re  Scott. 


High  Cottbt. 


opened  by  a  clerk  of  the  firm  and  was  seen  by  two 
other  clerks. 

Day,  J.,  before  whom  and  a  jury  the  case  was 
tried,  nonsuited  the  plaintiffs,  being  of  opinion  that,  if 
there  was  any  publication,  the  occasion  was  privileged, 
and  that  there  was  no  evidence  of  malice. 

The  plaintiffs  applied  for  a  new  trial. 

Lockiooodj  Q»C,,  and  Oswald^  for  the  plaintiffs. — The 
learned  judge  was  wrong  in  withdrawing  the  case 
from  the  jury.  There  was  a  publication  to  the  type- 
writer, and  to  the  office  boy  who  took  the  press  copy, 
and  to  the  clerks  of  the  plaintiffs.  And  none  of  these 
publications  took  place  on  a  privileged  occasion. 

Murphy,  Q.C,  and  R,  M,  Bray,  for  the  defend- 
ants.— ^The  defendants,  being  a  company,  cannot  act 
otherwise  than  through  their  agents.  The  dictating 
of  this  letter  by  the  manager  to  a  confidential  type- 
writer and  the  making  of  a  press  copy  were  ordinary 
incidents  in  the  conduct  of  the  defendants'  business, 
and  did  not  amount  to  a  publication  at  all.  And  the 
sending  of  the  letter,  which  was  properly  addressed 
to  the  plaintiffs'  firm,  and  intended  for  the  plain- 
tiff themselves,  did  not  constitute  a  publication. 
Secondly,  if  there  was  any  publication,  it  was  on  a 
privileged  occasion.  The  case  comes  within  the  defi- 
nition given  in  Toogood  v.  Spyring,  1  C.  M.  &  R.  181, 
where  it  was  laid  down  that  an  injurious  statement 
is  privileged  if  it  is  "  fairly  made  by  a  person  in  the 
discharge  of  some  public  or  private  duty,  whether 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in 
matters  where  his  interest  is  concerned."  It  was 
there  held  that  where  the  statement  is  made  to  the 
plaintiff  himself,  the  mere  fact  of  a  third  person  being 
present  does  not  make  the  communication  un- 
authorized. Jones  V.  Thomasy  34  W.  R.  104,  is  also 
an  authority  to  show  that  where  a  communication  is 
otherwise  privileged,  the  mere  presence  of  strangers 
does  not  take  away  the  privilege.  A  fortiori,  the 
privilege  is  not  taken  away  where  the  third  person, 
in  whose  presence  or  hearing  the  communication  is 
made,  is  a  clerk  of  the  defendant,  such  as  he  must  of 
necessity  employ  in  the  conduct  of  his  business. 

Lord  EsriEB,  M.R. — Two  points  have  been  taken 
on  the  part  of  the  defendants.  It  is  said,  firstly, 
there  was  no  pubHcation;  and,  secondly,  if  there 
was,  the  occiision  was  privileged.  First,  then, 
assuming  this  letter  to  be  a  defamatory  writing,  wsw 
there  a  publication  J'  Publication  of  a  defamatory 
writing  is  the  making  it  known,  after  it  is  written,  to 
some  person  other  than  the  person  of  whom  it  is 
written.  If  such  a  writing  is  sent  direct  to  the  per- 
son of  whom  it  is  written,  and  not  shown  to  cuiy- 
body  else,  there  is  no  publication.  Neither  is  there  a 
publication  if  the  writer  puts  it  into  his  drawer  and  it 
is  afterwards  stolon.  Now  is  showing  it  to  a  clerk 
of  the  writer  a  publication  •'  Why  should  it  not  be  a 
piiblicarion  ?  for  the  clerk  is  thereby  enabled  to  repeat 
it  to  whomsoever  he  pleases.  It  is  making  it  known 
to  a  person  other  than  the  person  of  whom  it  is 
written,  and,  therefore,  comes  within  our  definition. 

Secondly,  as  to  the  occasion  being  privileged,  that 
question  only  arises  when  publication  has  been 
proved.  A  privileged  occasion  is  an  occasion  where  the 
person  who  publishes  the  defamatory  matter  by 
making  it  known  to  a  third  person  is  privileged  to 
make  such  publication ;  and  that  is  the  case  where 
he  has  a  moral  duty  to  make  it  known  to  that  third 
person,  and  that  third  person  has  an  interest  in 
knowing  it.  In  the  case  of  the  character  of  a  s<;r- 
vaiit,  the  former  master  has  a  duty  to  tell  what  he 
believes  to  bo  the  truth  about  thc^  servant,  and  the 
new  master  has  an  interest  in  hearing  it.  Now, 
these  two  elements  beinff  necessary  to  constitute  a 
privileged  occasion,  did  ike  making  known  the  de- 


famatory matter  in  this  case  to  the  type- writer  oome 
within  our  definition?  It  is  clear  tnat  it  didnot^ 
as  it  is  impossible  to  say  that  the  typewriter  liad 
any  interest  in  hearing  it. 

We  have  also  to  consider  the  question  of  publication 
at  the  place  where  the  letter  was  addressed.  It  was 
directed  to  the  address  of  a  firm,  where  it  was  opened 
in  the  ordinary  way  of  business  and  seen  by  three 
clerks.  No  doubt  the  writer  did  not  intend  that  it 
should  be  seen  by  any  one  but  the  plaintiffs,  bat  he 
had  put  it  out  of  his  own  possession,  and  had  pat  it 
into  such  a  position  that  it  might  be  opened.  I  think 
there  was  a  publication  to  these  clerts.  I  agree  on 
this  point  with  the  judgment  of  Fitzgerald,  B.,  in  the 
Irish  case  of  Fox  v.  Broderick,  14  Ir.  C.  li.  Rep.  453. 
Therefore  there  were  two  publications  of  this  letter, 
and  neither  of  them  was  privileged. 

I  think  that  the  learned  judge  was  misled  by  state- 
ments as  to  the  necessity  imposed  on  men  of  bosinen 
in  the  present  day  of  employing  typewritere.  Xo 
such  necessities  of  business  can  be  allowed  to  alter  the 
law  of  England.  If  a  man  wants  to  write  a  letter 
which  may  be  libellous,  he  ought  to  write  it  himself, 
and  if  he  wants  to  have  a  copy,  he  ought  to  make  the 
copy  himself.  And  although  a  company  cannot  act 
except  by  its  agents,  yet  a  manager  of  a  company, 
who  has  authority  to  write  business  letters  for  the 
company,  ought  in  this  respect  to  act  as  if  he  were  the 
principal.  A  manager  who  had  to  write  such  a  letter 
as  this  ought  to  have  written  it  himself,  and  taken 
care  that  no  clerk  saw  it. 

Therefore  I  think  the  learned  judge  was  wrong  in 
withdrawing  the  case  from  the  jury,  and  there  must 
be  a  new  trial. 

Lopes  £knd  Eat,  L.J  J.,  concurred. 

Order  for  new  trial. 

Solicitors  for  the'  plaintiffs,  Emanud^  Bound,  A 
Nathan, 

Solicitors  for  the  defendants,  Wainey,  TiUeard,  Ji 
Freeman, 


Nov.  20. 


Chan.  Div.  \ 
North,  J.   j 

In  re  ScoTT. 
Scott  v.  Hanbury.  (a.) 

Infujit — Settlement — Absolute  appointment — Failure  of 
limitations  of  settlement — Resulting  trust— Death  of 
appointtyr  under  twenty-one — Infants*  Settlement  AH^ 
1855  (18  <fc  19  Vict.  c.  43),  ss.  1,  2. 

A  testatrix  gave  property  to  trustees  upon  trust  to  puf 
the  income  to  her  illegitimate  daughter  for  life  for  her 
separate  use  without  power  of  anticipation^  and  after  ti< 
daughter's  decease  upon  trust  for  su^h  persons  as  <i< 
daughter  should  appoint,  and,  on  default  of  appointor 
in  trust  for  the  daugJiter^s  children. 

After  the  death  of  the  testatrix,  the  daughter,  Me 
still  an  infant,  upon  her  marriage,  made,  v?ith  t^ , 
sanction  of  the  court  under  the  Infants*  Settlemefd  Ad, 
a  settlement,  hy  which,  in  ejrercise  of  the  potrer  of  flp- 
pointment  given  her  by  the  testatrix,  she  appointed  tkt 
property  to  trustees,  who  were  not  the  same  persons  as  the 
trustees  of  the  testatrix's  will,  upon  trust  to  pay  tkt 
income  to  herself  during  the  joint  litres  of  her  hiubasd 

(a.)  Eeported  by  J.  Teusteam,  Esq.,  Bamste^at- 
Law. 
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and  herself,  and  to  the  survioor  of  them  for  his  or  her 
liftt  and  after  the  death  of  the  survivor  ujyon  trust  for 
the  children  of  the  marriage,  as  the  husband  and  wife 
should  jointly  appoint,  and,  in  default,  oa  the  survivor 
ihould  appoint,  and,  in  default  of  children,  for  such 
persons  as  the  wife  should  appoint,  and,  in  default  of 
tuch  appointment,  if  the  wife  should  survive  the  husband, 
m  trust  for  the  wife  absolutely,  and  if  she  should  not 
survive  him,  in  trust  for  such  persons  as,  under  the 
Staiittes  of  Distribution,  would  have  become  entitled 
thereto  upon  the  death  of  the  wife,  had  she  died  possessed 
thereof  intestate  and  vnthout  having  been  married. 

The  toife  died  while  still  an  infant  and  intestate, 
without  having  exercised  the  general  power  of  appoint- 
ment reserved  to  her  by  the  settlement,  and  the  husband 
took  out  letters  of  administration  to  her  estate.  There 
were  no  children  of  the  marriage. 

Held,  that  the  power  conferred  on  an  infant  by  section 
1  of  the  Infants*  Marriage  Settlement  Act  enables  an 
infant  to  make  an  appointment  which,  on  failure  of  the 
limitations  of  t?ie  Element,  will  take  effect  in  favour  of 
the  infant,  and  that  section  2  of  the  Act,  which  in- 
validates a  settlement  by  an  infant  on  the  subsequent 
death  of  the  infant  before  attaining  twenty-one,  only 
applies  to  an  infant  tenant  in  tail,  and,  therefore,  that 
the  appointment  made  by  the  illegitimate  daughter  by  her 
marriage  settlement,  being  absolute  in  terms,  operated,  on 
failure  of  the  limitations  of  the  settlement  because  of  the 
fad  thai  the  daughter,  being  illegitimate,  could  have  no 
nejct  of  kin,  to  make  the  property  her  own  absolutely  ; 
and  that,  ixmsequently,  her  husband  was  entitled  to  it  as 
her  administrator,  and  not  the  next  of  kin  of  her  mother* 

Orig^inatin^  summoiiB. 

By  her  will,  dated  the  15th  of  May,  1880,  Eliza 
Maurioe  gave  her  residuary,  real,  and  personal  estate 
to  her  two  executors  upon  trust  for  sale  and  conversion 
and  investment  as  therein  mentioned,  and  upon  trust 
after  setting  apart  a  fund  to  pay  certain  annuities  be- 
queathed by  her  will,  to  stand  possessed  of  the  residue, 
and  also  of  the  fund  set  apart  subject  to  the  annuities 
in  trust  during  the  life  of  her  illegitimate  daughter, 
Edwina  Lizzie,  to  pay  the  income  to  the  daughter  for 
her  separate  use  without  power  of  anticipation,  and 
from  and  after  her  decease  m  trust  for  such  person  or 
persons,  and  in  such  manner,  as  the  daughter  should 
nx)m  time  to  time  (whether  covert  or  sole)  by  deed  or 
will  appoint,  and  in  default  of  any  such  appointment 
intrust  for  the  children  of  the  daughter  as  therein 
mentioned. 

The  testatrix  died  on  the  2drd  of  July,  1888, 
leaving  her  daughter,  Edwina  Lizzie,  who  was  then 
eighte^  years  of  age,  her  surviving. 

By  a  settlement  dated  the  7th  of  November,  1888, 
tnade  with  the  sanction  of  the  court  under  the  provi- 
oons  of  the  Lifants'  Settlement  Act  in  consideration 
of  the  marriage  then  intended,  and  shortly  af  terwetrds 
solemnized  on  the  1st  of  December,  1888,  between 
Edwina  lizzie  and  J.  B.  Scott,  the  former,  in  exercise 
of  the  power  given  her  by  the  will  of  the  testatrix, 
appointed  that  the  testatrix^s  residuary  estate  should, 
alter  the  solemnization  of  the  marriage,  become 
Tested  in  trustees  (other  than  the  trustees  of  the  tes- 
tatrix's will),  upon  trust  to  jMty  the  income  to  the 
wife  during  the  joint  lives  of  the  husband  and  wife 
for  her  separate  use  without  power  of  anticipation, 
and  after  the  death  of  either  of  them  to  pay  the 
income  to  the  survivor  for  his  or  her  life,  and  after  the 
death  of  the  survivor  to  hold  the  trust  funds  in  trust 
for  the  children  of  the  marriage  as  the  husband  and 
▼ife  should  by  deed  jointly  appoint,  and,  in  default  of 
such  appointment,  as  the  survivor  should  appoint, 
*nd,  in  default  of  such  appointment,  in  trust  for  the 
children  of  the  marriage  in  equal  shares  as  therein 
i&entioned.    And,  in  default  of  children  to  take  under 


the  aforesaid  trusts,  to  hold  the  trust  funds  in  trust  for 
such  person  or  persons  as  the  wife  should,  during 
coverture,  by  will,  or,  when  discovert,  by  deed  or  will, 
appoint,  and,  in  default  of  such  appointment,  if  the 
wife  should  survive'  the  husband,  in  trust  for  her 
absolutely ;  but  if  she  should  not  survive  him,  in  trust 
for  such  person  or  persons  as,  under  the  statutes  for  the 
distribution  of  intestates'  estates,  would  have  become 
entitled  thereto  upon  the  death  of  the  wife  had  she  died 
possessed  thereof  intestate  and  without  having  been 
married,  such  persons,  if  more  than  one,  to  take  as 
tenante  in  common. 

On  the  25th  of  April,  1889,  Mrs.  Scott  died,  an 
infant  and  intestate,  without  having  exercised  tho 
power  of  appointment  given  her  by  the  settlement. 
There  were  no  children  of  the  marriage. 

On  the  19th  of  June,  1889,  J.  R.  Scott  took  out 
letters  of  administration  to  the  estate  of  his  deceased 
wife. 

This  was  an  originating^  summons  taken  out  by 
J.  R.  Scott  asking  for  a  aeclaration  that  he,  in  his 
own  right,  and  as  the  legal  personal  representative  of 
his  wife,  was  entitled  to  the  property  comprised  in 
the  marriage  settlement ;  the  other  claimants  to  the 
property  being  the  next  of  kin  of  the  testatrix,  Eliza 
Maurice,  the  mother  of  Mrs.  Scott.  The  defendants 
to  the  summons  were  the  executors  of  the  will  of 
Eliza  Maurice,  the  next  of  kin  of  Eliza  Maurice,  ani 
the  trustees  of  the  marriage  settlement. 

Vernon  B,  Smith,  for  the  summons. — By  exercising 
in  her  marriage  settlement  the  power  of  appointment 
given  to  her  by  her  mother's  will  Mrs.  Scott  made 
her  mother's  residuary  estate  her  own  absolute  pro- 
perty, and  that  estate  ceased  to  be  subject  to  the  will 
of  her  mother.  As  Mrs.  Scott  was  illegitimate  she 
has  no  next  of  kin,  and  therefore  the  ultimate  trusts 
in  their  favour  contained  in  the  settlement  cannot 
take  effect,  and  her  husband  is  entitled  to  the  settled 
property  as  her  administrator :  In  re  Van  Hagan,  29 
W.  R.  84,  16  Ch.  D.  18 ;  In  re  D'Angibau,  Andrew  v. 
Andrew,  28  W.  R.  311,  930,  15  Ch.  D.  228.  Section  2 
of  the  Infants'  Settlement  Act,  which  makes  an  ap- 
pointment or  disentailing  assurance  executed  by  an 
mf  ant  tenant  in  tail  under  the  Act  void  in  the  event 
of  the  death  of  the  infant  under  age,  refers  only  to  an 
infant  tenant  in  tail,  and  does  not  affect  the  settle- 
ment by  Mrs.  Scott. 

P.  B,  Lambert,  for  the  executors  of  Eliza  Maurice, 
and  for  two  of  her  next  of  kin,  who,  in  consequence 
of  an  arrangement  with  J.  R.  Scott,  desired  that  he 
should  succ^  in  obtaining  the  fund. — ^The  settle- 
ment must  be  regarded  as  if  there  had  been  first  an 
appointment  of  the  fund  to  Mrs.  Scott  and  then  a 
settlement  of  the  fund  by  her.  It  is  a  case  of  a  re- 
sulting trust  of  the  fund  in  favour  of  Mrs.  Scott : 
Sugden  on  Powers,  8th  ed.,  p.  467. 

Upjohn,  for  the  next  of  kin  of  Eliza  Maurice. — Sec- 
tion 2  of  the  Infants'  Settlement  Act  applies  to  the 
marriage  settlement  made  by  Mrs.  Scott  under  that 
Act,  and  renders  it  void  by  reason  of  the  death  oi 
Mrs.  Scott  under  twenty-one.  The  wording  of  that 
section  is  obscure,  but  it  could  not  be  intended  to 
make  a  settlement  by  an  infant  under  the  Act  void  by- 
reason  of  the  death  of  the  infant  under  twenty-one 
only  in  the  case  of  an  infant  tenant  in  taQ,  but  not  of 
any  other  infant.  There  is  no  CTOund  for  such  a  dis- 
tinction. The  section  should  be  read  either  as  if  it 
was  worded  *'  executed  by  any  infant  or  infant 
tenant  in  tail,"  or  as  if  the  words  "tenant  in  tail " 
had  been  omitted.  [North,  J. — I  cannot  either 
strike  the  words  "  tenant  in  tail "  out  of  the  Act  or 
neutralize  those  words  bjr  putting  other  words  in.] 
The  appointment  by  the  infant  was  only  an  appoint- 
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ment  for  the  purpose  of  making  the  settlement,  and 
the  Act  gives  eflfect  to  the  appointment  only  to  the 
extent  of  the  limitations  of  the  settlement.  Subject 
to  those  limitations  the  property  is  still  bound  by  the 
provisions  of  the  will  of  Eliza  Maurice.  The  cases 
cited  differ  from  the  present  case,  where  the  whole 
beneficial  interest  has  not  been  disposed  of  by  the  ap- 
pointment, since,  in  consequence  oi  the  illegitimacy  of 
Mrs.  Scott,  the  provisions  m  favour  of  her  next  of  kin 
cannot  take  effect.  The  question  is  one  of  intention : 
In.  re  Van  Hagan;  In  re  Be  LusVs  Truata^  3  L.  B. 
Ir.  232 ;  In  re  Thurston,  Thurston  v.  Emm,  34  W.  R. 
528,  32  Ch.  D.  508.  The  court  will  not  imply  an  in- 
tention on  the  part  of  the  infant  to  exercise  her  power 
to  a  greater  extent  than  she  has  actually  exercised 
it  by  the  provisions  of  the  settlement  made  by  her. 
At  any  rate,  the  onus  of  proof  is  on  those  who  assert 
an  intention  absolutely  to  free  the  property  from  the 
trusts  of  the  will ;  and  they  have  not  proved  such  an 
intention.  This  is  especially  the  case  where  the  power 
exercised  by  the  infant  is  one  given  her  by  statute. 

North,  J. — In  my  opinion  the  case  is  dear.  The 
first  point  relied  on  by  Mr.  Upjohn  is  section  2  of  the 
Infants'  Settlement  Act,  which  provides  that  **  in 
case  any  appointment  under  a  power  of  appointment 
or  any  disentailing  assurance  shall  have  been  executed 
by  any  infant  tenant  in  tail  under  the  provisions  of 
this  Act,  and  such  infant  shall  afterwards  die  under 
age,  such  appointment  or  disentailing  assurance  shall 
thereupon  become  absolutely  void."  It  is  said  in  the 
present  case  that,  by  reason  of  the  wife  dying  before 
twenty-one,  section  2  invalidates  the  settlement  which 
she  made  under  the  power  conferred  by  section  1.  I 
do  not  think  that  section  2  has  that  effect.  It  may  be 
that  it  would  invalidate  a  settlement  by  an  infant 
tenant  in  tail  if  he  died  under  twenty-one.  But  Mrs. 
Scott  was  not  an  infant  teneuit  in  tau,  and  what  I  am 
asked  to  do  is  te  alter  the  language  of  section  2, 
either  by  striking  out  the  words  **  t^ant  in  tail,"  or 
by  adding  the  words  ** infant  or"  before  the  words 
*'  infant  tenant  in  tail,"  so  that  every  infant  may  be 
included  in  the  section.  I  do  not  feel  at  liberty  to  do 
so.  I  think  the  Act  means  what  it  says,  and  that 
section  2  does  not  apply  to  every  infant,  but  only  to 
an  infant  who  is  tenant  in  tail. 

Then,  as  to  the  second  point  raised  by  Mr.  Upjohn. 
The  lady  had,  under  the  will  of  her  mother,  an  abso- 
lute power  of  appointment,  subject  to  her  own  life 
interest,  which  she  exercised  by  appointing  the  fund 
to  the  trustees  of  her  marriage  settlement.  The 
appointment  is  an  out  and  out  appointment  to  the 
trustees  of  the  settlement,  who  are  not  the  same 
persons  as  the  trustees  of  the  will  which  created  the 
power.  [His  lordship  then  read  the  provisions  of  the 
settlement,  and  continued : — ]  A  more  complete  and 
exhaustive  disposition  on  the  face  of  the  settlement 
one  could  not  well  expect  to  find.  But  the  lady,  being, 
in  point  of  fact,  illegitimate,  had  no  next  of  kin  to 
take  under  the  ultimate  limitation  in  case  of  her  death 
before  her  husband  and  without  issue.  Probably 
neither  the  lady  herself,  nor  her  legal  advisers,  nor 
the  court,  knew  anything  about  her  illegitimacy ;  but 
if  they  did  it  makes  no  difference,  because  it  is  settled 
by  authority  that  if  an  appointment  is  made  in  favour 
of  a  person  absolutely  which  fails  on  account  of  the 
death  of  the  appointee  before  the  date  on  which  the 
appointment  would  take  effect,  the  court  still  sees  an 
intention  on  the  part  of  the  appointor  to  dispose 
of  the  fund  absolutely  and  make  it  his  own, 
notwithstanding  the  failure  of  the  appointment.  I 
can  find  in  section  1  of  tiie  Infants'  Settlement  Act  no 
limitation,  of  the  power  given  to  the  infant,  to  make  a 
settlement  for  the  benefit  of  the  husband,  or  wife,  or 
^ue  of  the  marriage.     The  power  given  by  section  1 


is  an  absolute  power,  and  enables  the  infant  to  make 
an  appointment  which,  on  failure  of  the  limitaticnu 
of  the  settlement,  will  take  effect  in  favour  of  the 
infant  himself. 

But  it  is  said  that  the  question  is  one  of  intention. 
As  to  that,  what  the  Master  of  the  Bolls  said  in  In  « 
Van  Hagan  is :  **  Then  the  only  question  remainiiig  is, 
what  is  to  become  of  the  property  in  case  the  inten- 
tion, that  the  beneficial  legatee  or  devisee  shall  take, 
cannot  have  ^ect?      That  is  a  mere    question  of 
resulting  trust.      Besulting  trust    for   whom?     Ab 
already  pointed  out  by  James,  L.J.,  when  Vioe-Chan- 
cellor,  it  must  either  be  for  the  original  settlor  or  for 
the  appointor,  and,  considering  that  a  general  power 
is  for  almost  glII  purposes  equivalent  to  property,  and 
is  so  dealt  with  by  tiie  Legislature  in  the  WfiU  ksx 
as  regards  testamentary  appointmento,  the  fair  ud 
proper  result,  in  my  opinion,  is  to  treat  the  trust  as 
resulting  to  the  appointor,  so  as  to  carry  the  property 
to  the  person  or  persons  who  would  take  his  real  or 
personal  estate,  as  the  case  may  be,  or,  to  put  it  in 
the  words  of  Wickens,  V.C.,  in  the  case  of  In  n 
Davies'  Trusts,    20  W.  R.  165,  L.   B.    13  Eq.  163: 
*  It    seems     settled    by    the    cases    of     Chamberlain 
V.   Hutchin  son,    22   Beav.    444,   and    WiUiuiMm  v. 
Schneider,  L.   B.   9   Eq.   423,    18   W.    B.    Dig.  94, 
96,    authorities    which    are    binding   on  me,  that » 
testamentary  appointment  under  a  general  power  to 
A.  in  trust  for  B.,  which  lapses  as  to  the  boieficial 
interest  by  B.'s  death  before  the  appointor,  operata 
as  a  good  appointment  in  favour  of  A.,  who  holds  on 
the  same  trusts  as  if  it  had  been  the  ^pointer  s  own 
property.'     There  is  this  also  to  be  said,  that  the  gift 
to  trustees  is  rational,  if  the  testator  knew  that  it 
would  make  the  property  part  of  his  assets  and  liable 
to  the  payment  of  hu  debts.    But  there  does  not  seem 
to  be  any  sufficient  motive  for  interposing  a  trustee 
when  the  beneficiary  takes  absolutely  in  the  case  of 
real  estate."     The  judgments  of  James  and  Cotton. 
L.JJ.,  were  to  the  same  effect. 

There  is  this  further  indication  in  the  msent 
case.  I  do  not  say  it  is  very  strong,  ont  it 
has  some  weight.  The  property  is  taken  entirdy 
away  from  the  trustees  of  the  original  will,  who 
would  have  been  the  proper  persons  to  adrnmisto 
the  fund  if  the  appointment  had  not  been  in- 
tended to  be  an  absolute  one.  The  appointment  to 
the  trustees  of  the  settlement  is  clearly  absolute  ai 
regards  the  trustees.  As  the  appointment  to  the 
trustees  is  absolute,  and  as  the  beneficial  limitatiflBS 
are  complete  and  absolute  on  the  face  of  the  aettie- 
ment,  I  nold,  following  the  reasons  of  the  Court  of 
Appeal  in  In  re  Van  Hagan,  that  the  appointment 
was  also  absolute  in  the  one  event  for  which  the 
settlement  did  not  in  fact  provide— the  possibk  con- 
tingency of  all  the  limitations  of  the  settlement 
failing  to  take  effect. 

Solicitors,  Pritchard  &  Sons;  Harwood  &  SkphcK- 
son;  0»  A,  Clulow, 
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apply  in  tkt  aise  of  partition  actimis,  in  which  the  courts 
by  viHtie  of  section  10  of  the  Partition  Act,  1868,  has  an 
absolute  discretion  as  to  costs,  and  will,  as  a  general  rule, 
order  the  costs  of  all  parties,  including  the  mortgagees  of 
any  share,  to  be  home  by  the  whole  estate,  a  share  being 
**  the  share  of  a  person  found  to  be  entitled  to  a  share  h/ 
the  chief  clerk's  certificate,** 

The  defendants  in  a  partition  action  were  found  to  he 
entitled  to  an  unincumbered  moiety  of  the  estate,  and  the 
plaintiffs  ivere  found  to  be  entitled  to  the  other  moiety, 
upon  which  there  were  several  mortgages.  The  estate  was 
aold  and  the  proceeds  paid  into  court. 

Held,  thai  the  costs  of  all  parties,  including  the  mort- 
gagees of  the  plaintiffs*  moiety,  were  payable  out  of  the 
whole  fund. 

Further  consideration. 

Elizabeth  Eoche  died  on  the  14th  of  December, 
1857,  having  made  a  will  by  which  she  gave  all  her 
real  and  personal  estate  to  her  three  children,  Eliza- 
beth, Isabella,  and  Alexander  in  equal  shares,  and 
directed  that,  if  a  sale  should  be  necessary  for  the 
purpose  of  division,  her  real  and  leasehold  estates 
should  be  sold  by  her  trustees,  and  that  the  net  pro- 
ceeds should  be  invested  in  their  names,  and  also  that 
they  should  hold  the  shares  of  her  daughters  in  trust 
for  their  separate  use.  And  the  testatrix  empowered 
her  two  daughters  to  appoint  their  respective  shares 
to  any  person  or  persons,  and  in  any  manner  they 
respectively  might  think  fit,  by  any  writings,  whether 
testamentiuy  or  otherwise. 

After  the  death  of  the  testatrix  her  daughter 
Elizabeth  married  H.  Froom,  and  by  a  deed  poll 
dated  the  12th  of  June,  1867,  appointed  her  share 
to  her  husband  absolutely.  The  daughter  Isabella 
married  A.  H.  Williams. 

In  July,  1877,  the  testatrix's  son  Alexander  died, 
having  made  a  will  by  which  he  gave  all  his  property 
to  Elizabeth  Froom  and  Isabella  Williams  in  equal 
shares. 

The  action  was  brought  in  1886,  for  partition  or 
sale  of  the  testatrix's  estate,  and  the  usual  judgment 
was  given  in  1887. 

By  the  chief  clerk's  certificate,  made  in  1889,  it  was 
found  that  the  following  persons  were  entitled  to  the 
property,  in  the  following  shares :  Isabella  Williams, 
who  was  a  defendant  in  the  action,  was  absolutely 
entitled  to  two-sixths,  her  husband,  A.  H.  Williams, 
who  was  the  other  defendant  in  the  action,  was 
entitled  to  one^sixth  in  her  right,  and  the  plaintiffs  in 
the  action  were  entitled  to  one-sixth  absolutely,  and 
also  to  the  remaining  two-sixths  subject  ( 1 )  to  a  charge 
in  favour  of  themselves,  and  (2)  to  a  charge  of  £2,000, 
of  which  sum  one-half  was  due  to  Henry  Wilkinson, 
as  the  legal  personal  representative  of  Alfred  Froom, 
deceased,  and  the  other  half  was  sub-mortgaged  to 
ML  Simpson,  and  subject  thereto  belonged  to  Frederick 
Froom. 

Under  these  circumstances  Henry  Wilkinson,  M. 
Simpson,  and  Frederick  Froom  were  necessary 
parties  to  the  action,  and  had  been  served  with  notice 
of  the  judgment. 

This  was  the  further  consideration  of  the  action, 
the  only  question  remaining  for  decision  being  whether 
each  party  to  the  action,  including  tiiose  served  with 
notice  of  the  judgment,  was  entitled  to  costs  out  of 
the  fund  in  court,  or  whether  only  one  set  of  costs 
should  be  allowed  in  respect  of  each  share,  to  be 
shared,  in  thd  case  of  an  incumbered  share,  between 
the  owner  and  the  mortgagees  thereof,  according  to 
the  rule  as  to  costs  in  administration  actions  in  the 
case  of  an  incumbered  share. 

CozenS'Hardy,  Q.C,  and  Oswald,  for  the  plaintiffs.— 
The  costs  of  all  parties  should  come  out  of  the  fund 


in  court,  as  the  practice  in  a  partition  action  differs 
from  that  followed  with  respect  to  the  costs  of  admin- 
istration actions. 

Stewart  Smith,  for  Mr.  and  Mrs.  Williams,  the 
defendants  in  the  action. — One  set  of  costs  should  be 
allowed  in  respect  of  each  share,  and  the  shares  of  the 
plaintifis  should  bear  the  costs  of  the  incumbrancers 
on  such  shares. 

He  referred  to  Jennings  v,  Foster,  W.  N.,  1884,  p. 
200. 

Yate  Lee,  for  Henry  Wilkinson,  M.  Simpson,  and 
Frederick  Froom. 

Fochin,  for  the  trustee  of  the  testator's  will. 

CozenS'Hardy,  ^.C,  in  reply. — No  case  has  been  cited 
'in  which  the  rule  as  to  costs  in  administration  actions 
has  been  applied  to  partition  actions.  It  is  for  the 
benefit  of  the  defendants  that  the  title  to  the  property 
should  be  made  out. 

Cur,  adv,  vult, 

Aug.  2. — Nobth,  J.,  stated  the  facts  and  pro- 
ceeded : — ^The  rule  as  to  costs  in  partition  suits  in  the 
Court  of  Chancery  was  well  settled.  No  costs  were 
given  up  to  the  hearing ;  then  the  costs  of  effecting 
the  partition  (i.e.,  the  costs  of  the  commission, 
according  to  the  practice  at  that  time)  were  borne  by 
the  parties  in  proportion  to  their  respective  interests, 
which  is  the  same  as  saying  that  if  the  estate  were 
sold  the  costs  were  to  be  paid  out  of  the  proceeds  of 
sale  in  the  first  place.  No  costs  were  given  of  any 
proceedings  subsequent  to  the  commission.  By  the 
Farfition  Act  of  1868  the  practice  was  changed. 
Section  10  of  that  Act  provides  that  *'in  a  suit  for 
partition  the  court  may  make  such  order  as  it  thinks 
just  as  to  costs  up  to  l^e  time  of  the  hearing '' ;  and 
there  are  many  cases  showing  tiiat,  under  that  Act, 
the  court  has  now  a  general  discretion  as  to  the 
costs,  as  it  probably  has  also  under  the  general 
orders. 

With  respect  to  the  way  in  which  that  discretion 
has  been  exercised,  the  usual  practice  seems,  beyond 
all  dispute,  to  have  been  to  give  the  costs  of  all 
parties  out  of  the  estate.  Tluis  was  done  shortly 
after  the  Act  was  passed  by  Malins,  V.C,  in  Osbom 
V.  Osborn,  L.  R.  6  Eq.  338,  16  W.  R.  Ch.  Dig.  95 ; 
by  Lord  Romilly,  M.R.,  in  Miller  v.  Marriott,  17 
W.  R.  41,  L.  R.  7  Eq.  1 ;  by  Malins,  V.C,  in  Leach 
V.  WestaU,  17  W.  R.  313  ;  by  Lord  Romilly,  M.R.,  in 
Cannon  v.  Johnson,  19  W.  R.  175,  L.  R.  11  Eq.  90; 
by  Lord  Selbome,  C,  in  Simpson  v.  Ritchie,  21  W.  R. 
666,  L.  R.  16  Eq.  103 ;  and  by  Sir  George  Jessel, 
M.R.,  in  Ball  v.  Kemp-Welch,  14  Ch.  D.  512,  28 
W.  R.  Dig.  66.  I  have  not  attempted  to  trace  the 
practice  any  further,  and  I  am  not  sure  that  I  could 
have  done  so.  The  practice  appears  to  have  become 
settled,  and  probably  the  point  was  not  brought  be- 
fore the  court  afterwards.  In  Simpson  v.  Ritchie 
Lord  Selbome,  C,  who  was  then  sitting  for  the 
Master  of  the  Rolls,  said : — **  Having  regard  to  the 
10th  section  of  the  Partition  Act,  1868,  it  cannot  be 
said  that  the  court  is  bound  by  the  old  rule  as  to 
the  costs  of  partition  suits.  It  is  impossible  to  lay 
down  a  genial  rule  on  the  subject,  and  there  may  be 
cases  in  which  the  court,  in  the  exercise  of  its  discre- 
tion, will  follow  the  old  practice ;  but  in  this  case  I 
think  the  costs  ought  to  be  paid  out  of  the  estate." 
That  is,  I  think,  the  general  rule,  though  there  are 
certain  exceptions  to  it.  In  Landell  v.  Baker,  L.  R. 
6  Eq.  268,  17  W.  R.  Ch.  Dig.  114,  Lord  Romilly, 
M.R.,  required  each  of  the  parties  to  pay  his  own 
costs  up  to  the  hearing,  thus  following  the  old  prac- 
tice. That  was  soon  after  the  Act  was  passed,  but 
in  the  later  case  of  Miller  v.  Marriott  he  prefenid  to 
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follow  the  decision  of  Malins,  V.C.,  in  Osborn  v, 
Oshom.  In  two  other  cases,  Wilkinsofi  v.  JobernSf  21 
W.  R.  644,  L.  R.  16  Eq.  14,  before  Lord  Selbome, 
C,  and  Porter  v.  Lopes y  7  Ch.  D.  368,  26  W.  R.  Dig. 
157,  before  Sir  George  Jessel,  M.R.,  no  costs  were 
given  up  to  the  trial ;  but  both  those  cases  depended 
upon  special  cireumstances,  and  in  each  the  general 
rule  was  recognized  to  be  that  which  I  have  stated. 

To  this  rule  there  is,  I  think,  one  clearly  estab- 
lished exception.  Whenever,  with  respect  to  any 
share,  there  are  costs  of  adverse  litigation  between  the 
parties  interested  in  that  share — ^adverse  claimants  to 
the  share,  for  instance — those  costs  are,  at  any  rate  to 
some  extent,  to  be  borne  by  that  share,  and  not  by  the 
estate  generally;  and  I  think  this  is  only  fair.  In 
Jennings  v.  Foster j  before  Pearson,  J.,  there  was  a  dis- 
pute as  to  the  title  to  one  share.  l%e  question  was 
raised  by  a  summons ;  and  the  note  (W.  N. ,  1884,  p.  200) 
says  that  Pearson,  J.,  directed  the  costs  of  that  appli- 
cation to  be  paid  out  of  the  moiety  of  the  purchase- 
mone^  which  represented  that  share.  I  am  not  quite 
■satisfied  whether  the  report  is  to  be  fully  relied  on. 
That  the  learned  judge  directed  some  costs  to  be 
borne  by  the  particular  share  I  have  not  the  least 
doubt ;  but  I  doubt  whether  he  directed  all  the  costs 
of  both  parties  to  be  borne  by  that  share.  In  all 
probability  what  he  really  did  was,  to  direct  that  the 
costs,  so  far  as  they  had  been  increased  by  the  adverse 
litigation,  should  come  out  of  that  particular  share. 
And  that  is  exactly  what  Sir  George  Jessel,  M.R. ,  did  in 
Mildmay  v.  Quicker  25  W.  R.  788,  46  L.  J.  Ch.  667. 
In  that  case  one  share  had  belonged  to  a  married 
lady,  Mrs.  Quicke,  and  there  was  a  contest  as  to 
who  was  entitled  to  her  share.  She  and  her  husband 
had  appeared  separately.  She  died  pending  the 
action,  leaving  two  infant  daughters.  The  question 
was,  whether  the  proceeds  of  the  share  were  per- 
sonalty which  went  to  the  husband,  or  realty  which 
went  to  the  co-heiresses,  and  the  Master  of  the  Rolls 
said : — **  The  costs  occasioned  by  the  order  for 
revivor,  and  by  bringing  tiie  infant  defendants  before 
the  court,  and  of  their  appearance,  will  be  part  of  the 
defendants'  costs  in  the  cause;  but,  as  against  the 
plaintiff,  the  costs  occasioned  by  the  severance  in  the 
defence  of  Mr.  and  Mrs.  Quicke  must,  of  course,  be 
borne  by  her  share.'*  I  think  that  was  strictly 
right,  meaning  by  "the  costs  occasioned  by  the 
severance,"  not  the  costs  of  both  parties  so  far  as 
related  to  that  question,  but  the  extra  costs  occa- 
isioned  by  the  severance  of  two  defendants  who, 
otherwise,  would  have  been  acting  together,  but  who 
had  to  appear  separately  because  the  dispute  was 
raised.  These  are  two  illustrations  of  the  above-men- 
tioned exception  to  the  general  rule. 

Again,  I  do  not  doubt  that,  if  trustees  severed,  the 
court  would  not  allow  them  two  sets  of  costs.  But, 
subject  to  these  exceptions,  it  appears  to  me  that  the 
costs  of  each  party,  by  which  I  moan  the  costs  of 
each  share,  ought  to  be  borne  by  the  estate  as  a 
general  rule. 

The  question  then  arises,  what  is  a  "  share "  ? 
Suppose  a  testator  died  fifty  years  ago,  leaving  his 

Sroperty  to  A.  and  B.  in  equal  moieties,  and  that 
unng  that  time  one  of  the  moieties  had  remained  in 
the  hands  of  one  person,  while  the  other  had  become 
subdivided  into  a  great  many  shares^ — a  very  common 
case  in  a  partition  action.  In  such  a  case  I  think  the 
shares  ought  to  be  taken  to  be  as  they  are  ascertained 
when  the  chief  clerk's  certificate  is  made,  finding  who 
are  the  persons  interested  in  the  property.  I  can  see 
no  reason  why,  simply  because  fifty  years  ago  the 
property  happened  to  go  in  moieties,  all  the  costs  in 
connection  with  the  shares  afterwards  coming  into 
existence  should  be  measured  by  the  original  devolu- 
tion.    I  think,  therefore,  that  a  "share"  means  the 


share  of  a  person  found  to  be  entitied  to  a  share  by 
the  certificate.  I  have  looked  into  the  cases,  and  1  bave 
asked  two  of  the  registrars  whether  they  could  throw 
any  light  upon  the  matter  from  their  books,  bat  1 
have  been  unable  to  find  any  case,  and  have  not 
heard  of  any  case,  inconsistent  with  this  view.  And 
there  seems  to  be  a  strong  reason  in  its  favoor, 
which  is  this — ^in  a  partition  suit,  the  Act  gives  to  &e 
owners  of  a  moiety  of  tlie  estate  the  right  to  ny 
whether  it  shall  be  changed  from  land  into  money  by 
a  sale.  For  that  purpose  it  is  settled  that  all  tiie 
persons  interested  must  be  before  the  court.  The 
court  cannot  get  on  without  them.  Before  the  passing 
of  the  Partition  Act  of  1876  several  partition  action* 
had  been  tied  up,  because  there  was  no  power  to 
proceed  without  eJl  the  parties  interested  being  aerrad, 
and  some  parties  were  missing  who  could  not  be 
served.  Under  the  Act  of  1876  the  court  has  power 
to  dispense  in  particular  cases  with  service  of  notice 
of  the  judgment  on  any  person  or  class  of  persons 
interested.  But  it  seems  to  me  a  reason  for  giving 
each  person  interested  costs,  that  you  cannot  get  on 
without  him ;  and  it  does  not  appear  f  cur  that  persons 
who  are  brought  before  the  court  for  the  purpose  of 
giving  other  parties  interested  their  legal  rights, 
should  have  to  bear  the  costs  so  occasioned.  And  I 
find  in  Mildrnay  v.  Quicke  not  exactly  a  decision  to 
that  effect,  but  an  observation  strongly  tending  that 
way.  In  that  case  Messrs.  Torr  &  Co.,  Mrs.  Quicke's 
solicitors,  had  obtained  a  charging  order  for  their 
costs  upon  the  fund,  and  a  stop  order ;  and  they 
asked  to  have  their  costs  out  of  the  fund.  Sir  6. 
Jessel,  M.R.,  said:  "  As  to  the  appearance  of  Megsrs. 
Torr  &  Co.,  their  having  a  charging  order  does  not 
make  them  parties  to  the  cause  or  entitle  them  to 
appear,  except  at  their  own  expense.  They  must  bear 
their  own  costs  of  obtaining  the  stop  order,  and  of 
appearance  by  counsel."  By  virtue  of  their  charging 
order  they  were  incumbrancers  on  the  fund,  bat  the 
reason  assigned  for  not  giving  them  costs  is,  that  they 
were  not  parties  to  the  cause  or  entitled  to  appear, 
and  I  gather  from  that,  that  if  they  had  been  either 
the  one  or  the  other,  the  Master  of  the  Rolls  woold 
have  held  that  they  were  entitied  to  their  costs. 

The  question  still  remains,  with  regard  to  incom- 
brancers,  whether  there  is  any  difference  between  a 
sub-division  of  a  share  among  persons  who  take 
absolutely,  and  the  sub-division  of  a  share,  so  to  say, 
within  itself,  by  an  incumbrance  or  incumbrances 
being  created  upon  it,  subject  to  which  the  original 
owner  is  entitiM  to  the  equity  of  redemption.  Does 
the  latter  case  stand  in  a  different  position  as  to  costs  ? 
I  think  not.  Of  course,  there  may  be  in  that  case,  as 
in  the  other,  disputes  relating  only  to  the  share  itadf. 
If,  for  instance,  there  was  a  dispute  as  to  the  amount 
due  on  a  mortgage,  or  as  to  the  priorities  of 
mortgagees,  it  might  well  be  said  that  the  costs  of  sudi 
a  dispute  ought  to  come  out  of  the  particular  share. 
But  tJhose  cases  would  be  exceptional,  and  not 
governed  by  the  ordinary  rule ;  and,  in  the  absence  of 
such  special  cireumstances,  I  can  see  no  reason  why 
the  incumbrancer  should  not  have  his  costs  out  of  the 
estate,  as  well  as  the  person  whose  share  is  incum- 
b^:^.  I  can  see  no  reason  why,  because  a  man  has 
mortgaged  his  shcure,  he  should  fare  worse  as  to  costs 
than  if  he  had  not  done  so  when  partition  is  son^t 
by  the  owner  of  another  share.  This  also  should  he 
borne  in  mind.  Suppose  the  owner  of  a  share  wishes 
to  raise  money  by  means  of  it.  If  he  does  so  by 
dividing  it  into  two,  and  selling  half  of  it,  ti»e 
assignee  of  the  moiety  sold  must,  of  course,  be  served, 
tor  he  is  entitied  to  a  share,  and  he  would  get  his 
^osts ;  and  I  cannot  see  any  reason  in  principle  why 
the  costs  should  be  treated  differentiy  if  the  own^  of 
a  shiu^  chooses  to  split  it  by  means  of  a  mortgage  into 
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what  I  may  call  a  preferred  part  and  a  deferred  part, 
rather  than  to  split  it  into  two  parts,  one  of  which  he 
retains  and  the  other  he  sells.  Moreover,  I  have  been 
unable  to  find  any  case,  and  the  registrars  whom  I 
have  consulted  cannot  find  any  note  of  a  case — ^in 
which,  where  shares  have  been  incumbered,  one  set  of 
costs  only  of  proceedings  for  partition  has  been 
allowed  in  respect  of  an  incumbered  share.  Nor  can 
I  find  any  case  in  which  a  mortgagee  has  been  ordered 
to  add  his  costs  to  his  security  (which  would  not  be 
exactly  the  same  thing,  but  somewhat  like  it),  except 
Wilkifison  v.  Johems, 

That  is  the  only  case  in  which  I  can  find  that  that 
course  was  adopted.  There  there  was  a  good  reason 
for  it.  By  reason  of  the  special  circumstances  of  tho 
case  Lord  Selbome,  C,  thought  it  right  to  direct  that 
the  costs  of  the  parties  up  to  the  hearing  should  not 
be  borne  by  the  estate,  but  that  each  party  should 
bear  his  own  costs ;  and,  that  being  so,  it  followed,  as 
between  a  mortgagor  and  the  mortgagee  of  his  share, 
&at  the  mortgagee  would  add  his  costs  to  his  secu- 
rity. The  only  difficulty  is  the  existence  of  the 
recognized  rule  in  administration  actions,  often 
spoken  of  as  the  rule  in  Oreedy  v.  Lavender ^  11  Beav. 
417,  that  only  one  set  of  costs  shall  be  given  in  respect 
of  each  share.  But,  in  answer  to  that,  I  say  that  I 
can  find  no  trace  of  that  course  having  been  adopted  in 
partition  suits,  and  there  are  very  many  cases  in  which 
it  has  not — ^that  is,  cases  in  which  the  parties  have  had 
their  costs  allowed,  without  any  direction  being  given 
that  they  were  to  be  limited  to  one  set  in  respect  of  any 
particular  share.  In  my  opinion,  also,  such  a  limita- 
tion would  work  injustice. 

I  think,  therefore,  that  in  the  present  case  the 
incimibraaoers  must  be  treated  as  if  they  were  owners 
of  a  share,  and  must  have  their  costs  out  of  the  fund. 
I  am  not,  however,  attempting  to  lay  down  any  abso- 
lutely fixed  general  rule.  It  is  clear  that  the 
oourt  has  a  discretion  as  to  costs,  which  it  will 
exercise  difPerently  under  different  circumstances.  In 
the  present  case  I  think  the  incumbrancers  must  be 
treated  as  owners  of  shares,  and  have  their  costs 
accordingly.  Such  a  rule  might,  no  doubt,  work 
rather  hatdly  in  some  cases,  but  the  court  is  strong 
enough  to  exercise  its  discretion  so  as  that  the  costs 
>hall  be  borne  in  the  fairest  way  x>ossible,  having 
regard  to  the  circumstances  of  each  particular  case. 

Solicitors,  J.  Q,  Shearman;  Street  &  Poynder ; 
Virtue  ;  J,  O,  Shearman  y  jun. 


Dec.  6. 


Chan.  Div.  \  • 

Stirling,  J.  J 

Liverpooij  and  Manchester  Aerated  Bread  and 
CAFi  Co.  V.  Firth  and  Others,  (a.) 

Practice — Discovery — Interrogatories — Security  for  costs 
of— Action  against  several  defendants — Separate  dc- 
feiiees — SepanUe  deposits  of  £o — Ord.  31,  r.  26. 

Where  a  plaintiff  delivers  interrogatories  to,  and  seeks 
discovery  from,  several  defendants  who  have  severed  in 
their  defence^  separate  sums  of  £o  must  be  paid  into 
court  in  each  case. 

Smith  V.  Heed,  28  8.  J,  84,  W.  N.,  1883,  p.  196, 
foUowed. 

Eder  v.  Attenborough,  37  W,  i?.  507,  23  Q.  B.  D. 
130,  distinguished. 

This  was  a  summons  taken  out  in  an  action  by  a 
company   against    five    defenduits,    claiming   that 

(o.)  Beported  by  W.  H.  Quarrell,  Esq.,  Barrister- 
ftt-Law, 


certain  payments  and  cheques  which  the  four  first 
defendants  had,  in  their  capacities  as  directors  of  the 
company,  made  and  given  in  favour  of  the  fifth 
defendant,  and  certain  other  payments  made  to  the 
first  named  defendant  as  special  remuneration,  should 
be  declared  improper  and  void,  and  other  relief.  The 
defendants  were  all  represented  by  separate  solicitors, 
and  had  put  in  separate  defences. 

The  plaintiff  company  took  out  a  summons  dated 
the  6th  of  November,  1890,  for  affidavits  of  documents 
and  discovery,  and  for  Hberty  to  deliver  interrogatories 
to  each  defendant. 

Before  the  chief  clerk  the  plaintiff  company  claimed 
to  be  entitled  to  this  order  upon  payment  of  one  sum 
of  £5  only  on  the  application  for  discovery,  and  one 
of  £5  on  delivery  of  the  interrogatories.  This  order  the 
chief  clerk  refused  to  make. 

Ord.  31,  r.  26 :  **  Any  party  seeking  discovery  by 
interrogatories  shall,  before  deliverery  of  interro- 
gatories, pay  into  court  to  a  separate  account  in  the 
action  .  .  .  tho  sum  of  Jbo,  and  if  the  number 
of  folios  exceeds  five,  the  further  sum  of  10s.  for  every 
additional  folio.  Any  party  seeking  discovery  other- 
wise than  by  interrogatories  shaU,  before  making 
application  for  discovery,  pay  into  court,  to  a  like 
account,  to  abide  further  order,  the  sura  of  £o,  and 
may  be  ordered  further  to  pay  into  court  as  afore- 
said such  additional  sum  as  the  court  or  a  judge  shall 
direct    .     .     .     ." 

Chadtvyck  Ilealey,  for  the  plaintiff  company.  — 
Only  one  payment  is  required  in  respect  of  the 
discovery,  and  one  in  respect  of  the  interroga- 
tories, before  the  order  is  made.  This  precise  case 
has  never  occurred  in  all  the  report*,  v*  cases,  only  one 
piece  of  paper  has  really  been  delive.  ad.  The  fact  of 
the  def  endimts  being  represented  by  different  solicitors 
makes  no  difference.  This  case  is  within  Eder  v. 
Attenborough,  37  W.  R.  507,  23  a  B.  D.  130.  Why 
should  the  defendants,  by  severing  their  defences, 
throw  upon  the  plaintiff  the  burden  of  these 
additional  payments  r  It  is  really  one  case  against 
all,  and  they  would  be  able  to  answer  together.  [He 
also  referred  to  Smith  v.  Reed,  28  Solicitors' 
Journal,  84,  W.  N.,  1883,  p.  196;  CampbdlY.  Lord 
Poulett  and  others,  28  Solicitors'  Journal,  301 ,  W.  N. , 
1884,  n.  48;  and  The  Whickham,  53  L.  T.  236,  34 
W.  R.  big.  60,  and  stated  that  it  had  been  ascertained 
that  the  interrogatories  in  Campbell  v.  Lord  Poulett 
and  others  were  in  different  forms.] 

Stirlino,  J.,  intimated  that  he  did  not  require  to 
hear  counsel  for  the  defendants  as  to  the  interro- 
gatories. 

Orosvenor  Woods  and  A,  Dunham,  for  two  of  the 
defendants,  referred  to  Jubb  v.  Bibbs,  28  Solicitors' 
Journal,  102,  W.  N.,  1883,  p.  208. 

Chadwyck  Healey,  in  reply. 

Stirunq,  J. — In  this  case  I  am  asked  to  put  a 
construction  upon  ord.  31,  r.  26.  This  rule  was  first 
made  in  1883,  and  came  up  before  Field,  J.,  at 
chambers  on  the  22nd  of  November  of  that  year. 
In  {hat  case,  Smith  v.  Beed,  there  were  seven 
defendants,  who  all  appeared  by  different  solicitors, 
and  it  was  hdd  that  the  prescribed  deposit  must 
be  made  in  respect  of  each  set  of  interrogatories 
delivered  to  each  defendant.  I  have  made  inquiries, 
and  am  informed  on  good  authority  that  this  rule  has 
been  imiformly  observed  in  the  chambers  of  the 
Queen's  Bench  Division  and  of  the  Chancery  judges, 
except  in  one  case,  to  which  I  will  presently  refer. 
Now  Smith  V.  Beed  is  precisely  similar  to  the  present 
case.  The  present  case  is  one  against  several 
defendants,  directors  of  a  Qompany,  for  various  act« 
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of  misconduct,  and  it  is  probable  in  such  a  case 
that  each  director  may  have  a  defence  which  may 
not  apply  to  the  other  defendants.  The  defendants 
have  properly  severed  in  their  defences,  and  it  is  now 
sought  to  interrogate  them.  Unless  Eder  v.  Atten- 
borough,  to  which  reference  has  been  made,  has 
overruled  this  practice,  I  shall  follow  that  general 
practice,  which  has,  I  believe,  prevailed  for  seven 
years,  and  so  observe  the  principle  that  it  is  better  to 
establish  and  follow  one  general  practice  than  for 
one  judge  to  attempt  to  set  up  a  separate  practice  of 
his  own.  Jtlder  v.  Attenhorough  was  an  action 
against  several  defendants,  based  upon  several  dis- 
tinct causes  of  action,  and  the  defencutnts  delivered  a 
joint  defence.  In  that  case  it  was  sought  to  administer 
one  set  of  interrogatories  only,  and  it  was  held  that 
Smith  V.  Reed  did  not  apply,  and  that  one  sum  of  £o 
only  must  be  paid  before  delivering  interrogatories. 
Did  the  learned  judges  intend  to  overrule  Smith  v. 
Beed  f  I  think  not,  but  that  they  distinguished  that 
case.  Pollock,  B.,  in  giving  jud^nent,  said : — **  This 
is  not  a  case  of  different  defendants  defending  by 
separate  solicitors,  and  each  having  independent 
rights.  The  right  of  action  was  common,  and  to  a 
great  extent  common  against  all."  And  Field,  J., 
said : — "  The  defendants  rely  on  my  decision  on  the 
case  in  which  I  held  that  payment  of  £5  was  not 
enough.  But  in  that  case  the  party  had  delivered 
separate  and  distinct  sets  of  interrogatories,  one  set  to 
A.,  and  one  to  B.,  and  so  on,  and  I  thought,  and 
still  think,  that  I  was  right  in  holding  that  a  deposit 
in  respect  of  each  set  was  necessaiy."  It  is  plain, 
therefore,  to  my  mind,  that  the  judges  did  not  intend 
to  overrule  Smith  v.  Beed,  and,  notwitiistanding  Eder 
V.  Attenhorough,  Smith  v.  Beed  has  been  followed  down 
to  the  present  time.  The  present  case  falls  within  it, 
and  I  ought  to  follow  it.  In  Eder  v.  Attenhorough 
the  ground  of  the  order  for  payment  of  the  one  sum 
of  £6  was  because  it  was  considered  a  guarantee  of 
bona  fides  on  the  part  of  the  plaintiff ;  that  may  not  be 
the  case  here,  for  it  is  obvious  that  the  plaintiff  may 
have  a  good  case  against  one  defendant,  which  may 
not  be  good  against  the  others.  I  decide  this  case  on 
the  ground  tlmt  it  is  desirable  to  follow  the  practice 
as  observed  in  two  divisions  of  the  High  Court,  and  if 
that  is  to  be  overruled  as  erroneous  it  must  be  done 
by  a  higher  court.  As  to  the  docimients  [his  lord- 
ship read  the  latter  part  of  the  rule],  it  has  been 
urged  that  the  rule  leaves  an  additional  sum  to  be 
paid  at  the  discretion  of  the  court,  but  my  view  is 
that,  instead  of  prescribing  an  additional  sum  where 
£o  might  be  insufficient,  with  reference  to  a  further 
sum  as  to  length,  that  it  would  be  impossible  for  the 
judge  to  specify  it  in  the  same  way  as  in  the  case  of 
interrogatories.  The  language  of  the  rule  is  identical 
in  other  respects.  I  think  if  Smith  v.  Beed  construes  the 
former  part  of  the  rule  rightiy,  the  second  part  is  to 
be  read  in  like  manner,  and  the  same  principle  applies. 
I  hold  that  a  separate  sum  of  £d  must  be  paid  into 
court  in  each  case  before  delivery  of  interrogatories  to, 
and  before  application  for  discovery  as  against,  each 
defendant.  Costs  of  this  ap^^cation  will  be  costs  in 
the  action. 

Solicitors,  Maraland,  Hewitt,  Everett,  &  Urquhart; 
Hodgkinson  &  Watts  ;  Crowders  <fc  Vizard,  for  Hockin, 
Baby,  A  Beckton,  Majichester. 


a  B.  D.  (Hawkins  and  Stephen,  JJ.)  Oct  30. 

Mallinson  {Appellant)  r\  Carr  {Re^pondetd).  (a.) 

Public  Health  Act,  1875  (38  &  39  Vid,  c  55),  m.  116, 
117 — Unsound  meat — Possession  of  unsound  meat  for 
preparation  for  sale  for  food  of  man — Liability  of 
person  in  possession  of  same  to  a  penalty. 

The  respondent,  a  butcher,  had  purcliased  and  had  » 
his  possession  meat  for  the  purpose  of  preparation  for 
sale,  and  intended  for  the  food  of  man.  The  meat  troi 
unsound  and  unfit  for  the  food  of  man,  and  ike 
respondent  was  so  told  at  the  time  of  the  purchase,  Tkt 
respondent  had  not  exposed  the  meat  for  sale. 

Held  {distinguishing  the  c<ise  of  Vinter  r.  Hind,  31 
]\\  B,  198,  10  Q.  B.  D,  63),  that  the  respondent,  in 
having  the  unsound  m^at  in  his  possession  for  the  purpost 
of  prejmration  for  sale  for  the  food  of  man,  ttxu  gailt^ 
of  an  offence  under  the  111  th  section  of  the  PuUirHtM 
Act,  1875,  although  he  had  not  exposed  the  unsfmndmeai  , 
for  sale,  ] 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

An  information  under  sections  116  and  117  of  the 
Public  Health  Act,  1875,  was  preferred  by  Thomas 
Mallinson,  of  Selby,  in  the  county  of  York,  inspector 
of  nuisances,  against  Qeorge  Carr,  of  the  same  place, 
butcher,  for  having  had,  on  the  7th  of  May,  1890,  in 
his  possession  certain  meat,  to  wit,  four  pieces  of  beef, 
for  the  purpose  of  preparation  for  sale,  and  intended 
for  the  food  of  man,  contrary  to  the  statute  in  saeh 
case  made  and  provided. 

The  justices  dismissed  the  information,  but  stated 
this  case,  from  which  the  following  facts  appeared  :— 

The  defendant  having  appeared  on  summons  before 
the  said  justices,  it  was  proved  that,  on  the  6tfa  of 
May,  1890,  the  defendant,  along  with  other  persons, 
purchased  from  one  Thomas  Kettiewell  a  cow  for 
thirty  shillings,  which  a  veterinary  sui^geon  had 
ordered  Kettiewell  to  get  killed  and  dressed,  and  at 
the  time  of  sale  it  was  stipulated  by  Kettiewell  that 
it  was  not  to  be  offered  for  human  food.  The  beast 
was  slaughtered  and  cut  up  into  four  quarters  the 
same  day,  and  removed  in  a  cart  by  the  defendant 
from  Kettlewell's  premises.  On  the  following  daj, 
from  information  that  had  come  to  Ketdewell'a 
knowledge,  he  went  to  Selby  and  saw  the  defendant 
and  demanded  the  carcase  back  again,  stating  that  he 
had  heard  it  was  going  to  be  offered  for  human  food. 
The  defendant  then  asked  Kettiewell  if  he  had  given 
the  beast  any  physic,  and  on  Kettiewell  stating  that 
he  had  not,  Carr  replied,  '*  Then  it  is  good  beef,"  and 
that  he  was  going  **  to  pickle  it  and  cut  it  up,"  and 
refused  to  give  back  the  carcase,  g 

The  prosecutor  was  then  informed  of  the  matter, 
and  he  went  and  saw  the  defendant  and  told  him  he 
wanted  to  look  at  a  carcase  of  beef  he  had.  The  de- 
fendant Carr  then  unlocked  the  door  of  an  outhouse, 
and  the  prosecutor  there  saw  in  a  cart  four  quarters 
of  beef.  He  asked  the  defendant  what  he  was  going 
to  do  with  it,  and  the  defendant  said,  ''Put  it  in 
pickle  and  cut  it  up." 

The  prosecutor,  thinking  the  meat  was  not  good  for 
human  food,  took  possession  of  it,  and  then  odled  m 
the  medical  officer  of  health,  and  it  was  taken  before 
a  justice  of  the  peace  and  condemned  as  unsound  and 
unfit  for  the  food  of  man.  The  medical  officer  was 
called  and  proved  that  he  had  examined  the  four 
pieces  of  beef,  and  that  it  was  imsound  and  unfit  for 
the  food  of  man. 

It  was  stated  and  admitted  on  behalf  of  the  prose- 
cutor that  there  was  no  exposure  of  t^e  meat  for  sale; 

(a.)  Reported  by  Sir  Shkr.ston  Baker,  Barrister-at- 
Law^ 
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whereapon,  on  the  close  of  the  prosecutor's  case,  the 
defend^t's  solicitor  contended  that,  as  there  was  no 
exposure  of  the  meat  for  sale,  the  defendant  could  not 
be  oouYicted  of  the  offence  charged,  and  quoted  iu 
8iq)port  of  such  contention  the  case  of  Vinter  v.  Hind, 
81  W.  B.  198,  10  Q.  B.  D.  63,  whereupon  the  justicos 
adjudged  that,  there  being  no  evidence  of  ex- 
posure of  the  meat  for  sale,  the  case  was  governed  by 
the  ruling  in  Vinter  v.  Hindt  and  they  dismissed  the 
information. 

Section  116  of  the  Public  Health  Act,  1875,  enacts  : 
"Any  medical  officer  of  health  or  inspector  of 
nuisances  may  at  all  reasonable  times  inspect  and 
examine  any  animal  carcase,  meat,  poultry,  game, 
flesh,  fish,  fruit,  vegetables,  com,  bread,  flour,  or 
milk,  exposed  for  sale  or  deposited  in  any  place  for 
the  purpose  of  sale,  or  of  preparation  for  sale,  and 
intended  for  the  food  of  man,  the  proof  that  the  same 
was  not  exposed  or  deposited  for  any  such  purpose, 
or  was  not  intended  for  the  food  of  man,  resting  with 
the  party  charged ;  and  if  any  such  animal  carcase, 
&c.,  appears  to  such  medical  officer  or  inspector  to  be 
diseaaea,  or  unsound,  or  unwholesome,  orimfit  for  the 
food  of  man,  he  may  seize  and  carry  away  the  same 
himself,  or  by  an  assistant,  in  order  to  have  the  same 
dealt  with  by  a  justice." 

Section  117  :  **  If  it  appears  to  the  justice  that  any 
animal  carcase,  meat,  &c.,  so  seized  is  diseased,  or  un- 
sound, or  unwholesome,  or  unfit  for  the  food  of  man, 
he  shall  condemn  the  same,  and  order  it  to  be  de- 
stroyed or  so  disposed  of  as  to  prevent  it  from  being 
exposed  for  sale,  or  used  for  the  food  of  man ;  and  the 
peison  to  whom  the  same  belongs  or  did  belong  at  the 
time  of  ezx>osure  for  sale,  or  in  whose  possession  or 
on  whose  premises  the  same  was  found,  snail  be  liable 
to  a  penalty,"  &c. 

Lumley  Smithy  O.C,  for  the  appellant. 

Scott  Fox,  for  the  respondent. 

Hawkiks,  J. — In  this  case  I  am  of  opinion  that 
the  justices,  upon  the  facts  before  them,  did  not  come 
to  a  right  conclusion,  and  the  case  must  be  remitted 
to  them  with  our  intimation  to  that  effect.      The 
information  was  laid  under  sections  116  and  117  of 
the  Public  Health  Act,  1875,  against  the  respondent, 
for  that  he,  on  the  7th  of  May,  1890,  had  in  his 
possession  certain  meat,  to  wit,  four  pieces  of  beef, 
for  the  purpose  of  preparation  for  sale  and  intended 
for  the   food   of    man.      [The   learned  judge    then 
stated  the  facts  as  they  appeared  from  the  case,  and 
read  sections  116  and  117,  and  continued : — ]     Clearer 
knguage  could  not,  in  my  opinion,  have  been  used 
to  give  the  justices  power  to  deal  with  persons  in 
whose  possession  diseased  meat  is  found.     The  words 
in  the  latter  part  of  section  117  are  clearly  applicable 
to  a  person  who  has  diseased  meat  in  his  possession 
in  the  course  of  preparation  for  the  food  of  man. 
The  section  does  not  say  that  a  man  in  whose  posses- 
sion diseased  meat  is  found,  and  who  is  preparing  the 
same  for  food,  shall  not  be  guilty  of  an  offence  unless 
he  actually  exposes  the  same  for  sale,  and  it  could 
uever  have  be^  intended  that  the  section  should  be 
80  construed.     In  my  opinion  exposure  for  sale  is  not 
necessary  to  constitute  the  offence  under  the  section, 
snd  I  think,  therefore,  that  this  case  must  be  remitted 
to  the  justices. 

Stephen,  J. — ^I  am  of  the  same  opinion.  The  jus- 
tices seem  to  have  quite  misunderstood  the  judgment 
in  Vinter  v.  Hindy  a  case  which  was  essentially  dif- 
iaeat  from  the  present,  and  which  turned  on  a 
different  part  of  the  section.  In  that  case  the  charge 
was  for  exposing  for  sale  unsound  meat,  and  I  think 
the  court  were  right  in  saying  that  it  was  essential  to 
complete  the  offence  th^t  there  should  be  an  exposure 


for  sale.  The  charge  in  the  present  case  is  being  in 
possession  of  meat  that  is  ^seased,  or  imsound,  or 
unfit  for  the  food  of  man,  and  which  is  intended  for 
the  food  of  man.  That  offence  the  respondent  has 
committed,  and  it  is  not  necessary  to  have  the 
exposure  for  sale  in  order  to  complete  the  offence. 

Appeal  cUlowed  ;  case  remitted. 

Solicitors  for  the  appellant,  Williamson j  Hill,  &  Co,, 
for  Bantoft,  Selby. 

Solicitors  for  the  respondent,  liidsdale  &  Son,  for 
Burton,  Selby. 


IN  BANKRUPTCY. 


Jan.  13. 


Q.  B.  Div.  (Cave,  J.) 

JfJx  parte  Raison. 
In  re  Raison.  (a.) 

Bankruptcy — Discharge — Application  under  Act  of  1883 
— Effect  of  Bankruptcy  Act,  1890 — Interpretation  Act, 
1889  (52  i^  53  Vict,  c.  63),  s.  ^S— Bankruptcy  Act, 
1883  (46  &  47  Vict,  c.  52),  s,  2^  —  Bankruptcy 
Act,  1890  (53  (fc  54  Vict,  c.  71),  s,  S— Practice, 

In  all  cases  in  which  adjudication  has  been  made 
under  the  Bankruptcy  Act,  1883,  the  bankrupt  has  a 
right  to  have  his  application  for  an  order  of  discharge 
dealt  with  under  section  28  of  that  Act,  and  not  under 
section  8  of  the  Bankruptcy  Act,  1890. 

Case  referred  by  the  registrar  to  the  bankruptcy 
e  on  application  by  the  bankrupt  for  discharge, 
e  caae  raised  the  very  important  question 
whether,  where  adjudication  had  taken  place  under 
the  Bankniptcy  Act,  1883,  an  application  for  dis- 
charge ought  to  be  dealt  with  under  section  28  of  the 
Bankruptcy  Act,  1883,  or  under  section  8  of  the 
Bankruptcy  Act,  1890. 

On  August  23,  1890,  a  receiving  order  was  made 
against  the  debtor,  Thomas  Raison,  on  which  he  was 
adjudicated  banlorupt  on  October  13,  1890. 

On  December  1,  1890,  the  public  examination  was 
closed,  and  the  bankrupt  thereupon  filed  his  applica- 
tion for  discharge,  the  day  for  the  hearing  of  the 
application  being  fixed  for  January  12,  1891. 

On  January  1,  1891,  the  Bankruptcy  Act,  1890, 
came  into  operation,  by  which  section  28  of  the 
Bankruptcy  Act,  1883,  is  repealed,  and  section  8  of 
the  new  Act  enacted  in  its  place,  which  contains  cer- 
tain important  additions. 

At  the  hearing  of  the  application  for  discharge, 
the  official  receiver  reported  to  the  court,  under 
section  8  of  the  Banlo-uptcy  Act,  1890,  to  which 
objection  was  taken,  ana  the  matter  being  one  of 
general  importance,  the  question  was  referred  by  the 
registrar  to  Cave,  J.,  for  decision. 

Herbert  Reed,  for  the  bankrupt.— The  application  of 
the  bankrupt  should  be  governed  by  the  Act  of  1883, 
and  is  not  affected  by  the  Act  of  1890.  In  this  latter 
Act  additional  matters  wholly  or  partly  new  are 
inserted,  which  may  oblige  the  registrar  to  refude  a 
discharge.  Much  of  the  discretion  vested  in  the 
registrar  by  the  Act  of  1883  is  taken  away.  By 
section  29  of  the  Bankruptcy  Act,  1890,  "  The  enact- 
ments mentioned  in  the  schedule  to  this  Act  are 
hereby  repealed  to  the  extent  mentioned  in  the  third 
column  of  that  schedule."  In  that  column  section  28 
of  the  Act  of  1883  is  placed,  and  there  is  no  clause 
saving  ft-riafing  rights.     By  section  169  of  the  Act  of 


(a.)  Reported  by  C.  F.  Morrell,  Esq.,  Barrister-at- 
Law, 
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1863,  the  Act  of  1869  was  repealed,  but  there  was  a 
saving  clause  preserving  rights  acquired  under  the 
repealed  enactment.  By  section  38  of  the  Intei-preta- 
tion  Act,  1889,  it  is  provided  that  "  where  this  Act  or 
any  Act  passed  after  the  commencement  of  this  Act 
repeals  any  other  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not — (r)  affect  any 
right,  privilege,  obligation,  or  liability  acquired, 
accrued,  or  incurred  under  any  enactment  so 
repealed."  This  statute  says  that  existing  rights  are 
not  to  be  affected,  and  the  question  is,  What  are  the 
rights  of  a  person  adjudicated  bankrupt  under  the  Act 
of  1883,  and  who  has  commenced  proceedings  under 
that  Act  for  his  discharge  P  The  bankrupt  acquired 
under  that  Act  a  right  to  have  his  discharge  on 
certain  conditions,  ana  this  right  is  preserved  to  him 
by  the  Interpretation  Act  of  1889.  The  general  rule 
is  that  where  an  Act  affects  rights,  it  is  not  retrospec- 
tive in  the  absence  of  express  words.  Section  8  of 
the  Bankruptcy  Act.  1890,  does  affect  rights,  and  one 
of  the  most  important  is  the  taking  away  the  discre- 
tion of  the  court. 

He  referred  to  Hough  v.  Windas,  32  W.  R.  452,  12 
Q.  B.  D.  224;  Ex  parte  Salaman^  In  re  Salaman^ 
14  Q.  B.  D.  936,  33  W.  R.  Dig.  16  ;  Ex  parte  Todd, 
In  re  Aahcrofty  35  W.  R.  676,  19  Q.  B.  D.  186. 

E.  a  Willis,  Q.Cy  for  the  trustee.— Section  28  of 
the  Bankruptcy  Act,  1883,  was  repealed  on  January 
1,  1891,  and,  therefore,  unless  there  is  something  to 
preserve  it,  there  is  no  power  under  the  Act  of  1883 
to  grant  a  discharge  at  all.  By  section  169  of  the 
Act  of  1883,  which  repealed  the  Act  of  1869,  existing 
rights  were  preserved.  No  such  saving  clause  has 
been  inserted  in  the  Act  of  1890,  and  it  must  be  taken 
that  this  was  intentionally  omitted  by  the  Legisla- 
ture. All  that  remains  is  section  SS  of  the  Interpre- 
tion  Act,  1889,  and  it  cannot  be  said  that  section  28 
of  the  Bankruptcy  Act,  1883,  created  a  right  or 
liability  within  the  meaning  of  that  section. 

He  referred  to  Ex  parte  Pratt,  In  re  Pratt,  32 
W.  R.  420,  12  Q.  B.  D.  334. 

Muir  Mackenzie,  for  the  official  receiver. 

Herbert  Reed  replied. 

Cave,  J. — ^This  is  a  case  of  very  considerable  im- 
portance at  the  present  moment,  though  only  of  pass- 
ing importance ;  and,  having  regard  to  the  fact  that 
several  of  these  applications  are  waiting,  I  think  it 
best  to  give  judgment  at  once,  as  I  have  formed  a 
definite  opinion  on  the  subject.  The  question  is, 
what  construction  is  to  be  put  on  section  29  of  the 
Bankruptcy  Act,  1890,  read  along  witii  section  38  of 
the  Intm>retation  Act,  1889.  V^en  read  together  it 
is  clear  that  section  28  of  the  Bankruptcy  Act,  1883, 
is  repealed,  but  the  repeal  of  that  section  shall  not 
*' affect  any  right,  privilege,  obligation,  or  liability 
acquired,  accrued,  or  incurred  '*  under  that  section. 
It  seems  to  me  I  do  find  that  a  right  is  given  to  a 
bankrupt  adjudicated  under  section  28  of  the  Bank- 
ruptcy Act,  1883,  to  make  an  application  for  his  dis- 
charge, subject  to  certain  limitations ;  and  certain 
powers,  in  some  cases  discretionary,  are  to  be 
ezerdsed  by  the  judge  who  has  to  consider  the 
application. 

No  one  can  doubt  that  the  Bankruptcy  Act,  1890, 
was  intended  to  affect  prejudicially  the  position  of  a 
bankrupt.  It  was  thought  that  under  the  Act  of 
1883  a  bankrupt  obtained  his  discharge  without  suffi- 
cient pimishment  being  awarded,  and  without  suffi- 
cient care  being  taken  to  preserve  that  standard  of 
commercial  morality  which  it  was  one  of  the  objects 
of  the  Act  of  1883  to  maintain  ;  and  it  was  intended 
by  the  Act  of  1890  to  make  the  position  of  a  bank- 
rupt, so  far  as  his  application  for  Ids  discharge  was 


concerned,  less  easy  and  less  comfortable  than 
formerly.  His  right  to  apply  for  an  order  of  dis- 
charge is  not  affected  in  the  sense  that  he  is  still  aUe 
to  apply  for  an  order  of  discharge,  but  he  wiD  not 
got  it  on  nearly  so  favourable  terms  as  under  tlie  Act 
of  1883.  It  seems  to  me,  therefore,  that  lookmg  at 
the  words  which  are  used — e.g.,  right,  priTilege, 
obligation,  or  liability — there  was  a  right  ooupf^ 
with  liabilities  of  a  certain  description,  which  nght 
has  been  decidedly  affected,  because  it  is  now  a  right 
to  some  extent  of  a  similar  kind,  except  that  it  is  sob- 
ject  to  liabilities  of  a  far  more  onerous  descriptioii 
than  it  was  before  the  passing  of  the  Act  of  1890. 
Looking  at  the  language  of  the  Interpretation  Act, 

1889,  it  would  seem  that  this  was  the  very  kind  of 
thing    which    that    section    was   intended  to  meet 
There  is  an  old  and  well-known  saying  with  regard  to 
the  new  laws,  that  you  are  not  by  a  new  law  to 
affect,  for  th^  worse,  the  position  in  which  a  mm 
already  finds  '  himself  at  the  time  when  the  kv  is 
actually    passed.     Under    the    Act    of   1883  a  inaD 
adjudicateid  bankrupt  imder  that  Act  is  subject  to 
have  taken  into  consideration,  when  he  applies  for 
an  order  of  discharge,  matters  which  he  may  haw 
committed  in  the  course  of  his  trading  before  &e  Act 
of  1883  came  into  force ;  but  it  is  going  very  mod 
farther  to  say  that  after  he  has  become  a  banbupt, 
after  his  position  has  become  fixed,  so  that  he  caniut   , 
by  subsequent  good  conduct  atone  for  any  errors  ke 
may  have  made  in  the  past,  he  is  to  have  taken  iido  ; 
consideration  a  state  of  the  law  which  did  not  exist 
at  the  time  when  he  was  actually  adjudicated  a  bank-  : 
rupt.     It  does  appear  to  me  that  if  I  were  to  hold  that 
a  man  who  was  adjudicated  bankrupt  under  the  Act 
of    1883    was,    nevertheless,    subject   to   the  more 
stringent  liabilities  imposed  by  section  8  of  the  Act  of  i 

1890,  I  should  be  going  quite  contrary  to  this  statute, 
and  the  plain  meaning  of  this  interpretation  clause  of  ' 
the  Act  of  1889. 

Now  it  was  urged  that  the  Legislature  might  hafe 
effected  what  they  had  done  here  in  another  way  than 
by  repealing  section  28,  and,  undoubtedly,  that  might 
have  been  so.  They  might  have  enact^i  that  in  any 
future  application,  or  in  any  application  under  sectioa 
28,  that  certain  things,  such  as  those  mentioned  in 
section  8  of  the  Act  of  1890,  should  be  taken  mto 
account.  The  only  answer  is  that  that  is  not  the 
language  which  we  have  to  deal  with  at  present 
Of  course,  if  the  Legislature  had  chosen  to  effect  the 
alteration  in  that  way,  it  would  have  been  necessair 
to  have  stated,  and  in  all  probability  it  would  haie 
stated  or  shown  by  clear  intentment  to  what  sppBcs- 
tions  the  new  rule  was  to  apply.  No  douot  the 
Legislature  might  have  said  that  it  should  apply  to 
any  application  that  was  heard  aftto  the  coming  into 
operation  of  the  Act;  or  that  the  new  rules shodd 
apply  to  any  application,  of  which  notice  has  baai 
given,  after  the  coming  into  operation  of  the  new  Act; 
or  it  might  have  said  that  the  new  rules  should  applj 
only  to  an  application  in  the  case  of  a  banbiipt 
adjudicated  bankrupt  under  the  new  Act.  Therefow 
it  is  quite  clear  that  if  a  different  form  of  language  wis 
adopted,  it  would  not  at  all  have  prevents  the 
Legislature  adopting  either  one  or  other  of  these 
methods  of  applying  new  rules.  The  Legislature  has 
chosen  to  adopt  one  which  involves  the  interpretation 
of  the  Interpretation  Act  of  1889,  and  I  say,  reading 
that  Act,  it  does  seem  to  me  that  this  case  is  one  which 
is  preserved  by  that  Act. 

Now  it  was  argued  by  Mr.  Cooper  Willis  that  thew 
is  something  to  snow  a  contrary  intention  on  the  part 
of  the  Legislature  such  as  lb  referred  to  in  the  Inter- 
pretation Act  of  1889,  because  it  is  said  tiiere  » 
nothing  which  is  similar  to  clause  (3)  of  section  1® 
of  the  Act  of  1883;  that  the  section  does  contains 
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ganng  of  any  right  or  privily  esquired,  or  duty 
imposed,  or  liability,  or  duqualmoation  incurred  jufit 
as  the  Interpretation  Act  of  1889  does  ;  but  that 
although  that  language  is  to  be  found  in  the  Act  of 
1883,  clause  (3)  of  section  169  goes  farther,  and  pro- 
Tides  fflEpressly  with  reference  to  the  Bankruptcy  Act 
of  1869  and  proceedings  which  were  commenced  under 
that  Act ;  and  Mr.  Willis  says  there  is  nothing  in  the 
Interpretation  Act  of  1889  whidi  is  at  all  similar  to 
danse  (3)  section  169  of  the  Bankruptcy  Act  of  1883. 
Now,  undoubtedly,  there  is  some  EtUe  force  in  that 
aignment,  but  I  think  that  the  fair  answer  is  that  if 
tiiat  is  so  those  two  clauses  do  overlap  one  another, 
not  a  solitary  instance  of  legislation  of  that  kind 
being  found  in  the  Act  of  1883. 

There  is  another  argument  also  which  could  be 
diawn  from  clause  (3)  of  section  169  of  the  Act  of 
1883,  and  that  is,  that  the  Legislature  there  clearly 
shows  an  intention  that  where  there  was  an  order  of 
discharge  to  be  applied  for  under  a  bankruptcy  in 
▼hich  adjudication  had  taken  place  under  the  old  Act, 
that  that  old  Act  was  to  be  preserved  for  the  purpose 
of  hcffiuring  the  application  for  the  order  of  discharge, 
notwithstanding  tnat  that  application  was  not  m^e 
nntil  after  the  new  Act  came  into  operation ;  and  it 
would  therefore  be  departing  &om  uie  policy  of  the 
Legislature  as  shown  by  section  169  of  the  Act  of 
1883,  if  I  were  to  come  to  the  conclusion  that  in  the 
Act  of  1890  they  intended  to  do  what  they  had  care- 
Mj  abstained  from  doing  in  the  Act  of  1883,  and 
liad  intended  to  make  the  position  of  a  bankrupt 
worse,  not  only  in  the  case  of  a  future  adjudication 
under  the  new  Act,  but  also  in  the  case  of  an  adjudi- 
cation which  had  actually  taken  place,  and  so  fixed 
as  it  were  the  position  and  liability  of  the  bankrupt 
before  the  new  Act  had  at  all  come  into  force.  For 
these  reasons  I  think  that  in  all  cases  in  which  there 
has  been  an  adjudication  under  the  old  Act  the  bank- 
•rapt  has  a  right  to  have  his  application  for  an  order 
of  discharge  dealt  with  under  section  28  of  the  Act  of 
1883,  and  that  this  application  must  be  heard  under 
the  provisions  of  section  28  of  the  Act  of  1883  and 
not  under  section  8  of  the  Act  of  1890. 

Application  allowed. 

Solicitors  for  the  bankrupt,  WUde  &  Wtlde. 

Solicitors  for  the  trustee,  Warriner  <fc  Kinch, 

Solicitor  for  the  official  receiver,  The  Solicitor  to 
ttf  Board  of  Trade. 


OEoutt  of  Appeal. 

From  Chan.  Div.  Feb.  9,  10. 

Cooke  v.  Smith,  (a.) 

fradie^— Discovery — Affidavit  of  documents — Deposit — 
Applieation  for  increase  of  deposit — Time  of  applica^ 
tim*—B.  8.  a,  1883,  ord.  31,  rr.  12,  26;  ord.  66, 
f.6. 

The  power  of  the  courts  under  ord.  31,  r.  26,  to  make 

^  nn  order  far  payment  into  court  of  a  sum  of  money,  in 

'  Mition  to  the  £6  originally  deposited^  as  security  for  the 

»»te  of  discovery,  is  not  limited  to  the  time  when  the 

<>rder  for  discovery  was  made,  hut  may  be  exercised  suh^ 

itquenUy,  if  the  court  considers  thai  the  circumstances  of 

<&  cose  require  it. 

In  order  to  properly  comply  with  an  order  for  dis^ 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


covery  hy  affidavit  of  documents,  the  documents  ought  not 
only  to  be  set  out  in  bundles,  but  each  document  must  be 
ear-marked  by  marking  it  specially,  so  that  the  party 
seeking  discovery  may  be  in  a  position  to  specify  any 
particular  document  he  may  want  to  see. 

mil  V.  Hart-Davies,  26  Ch.  2>.  471,  32  W.  R.  Dig. 
150,  approved. 

Appeal  from  Kekewich,  J. 

By  a  creditor's  deed  executed  in  1876,  the  members 
of  a  firm,  carrying  on  business  in  partnership  as 
ironmasters,  assigned  the  business  and  property  of 
the  firm  to  trustees  for  the  benefit  of  creditors. 

The  present  action  was  commenced  on  the  13th  of 
December,  1889,  by  one  of  the  members  of  the 
partnership  firm  and  the  representative  of  a  deceased 
member  oi  the  firm,  as  plaintifEs,  the  defendants  being 
the  trustees  of  the  creditor's  deed  of  1876,  and  the 
Barrow  Haematite  Steel  Co.  The  statement  of  claim 
alleged  that  at  the  date  of  the  creditor's  deed  the 
defendant  Smith  (one  of  the  trustees^  was  also 
managing  director  of  the  Barrow  Haematite  Steel  Co. 
(one  of  the  creditors  of  the  partnership  firm),  and 
that  as  manager  of  that  company  he  supplied,  on 
behalf  of  that  company,  steel  rans  and  other  materials 
requisite  for  the  carrying  on,  by  the  trustees,  of  the 
business  of  the  partnership  firm,  and  habitually  made 
charges  therefor  largely  in  excess  of  the  market 
prices;  that  the  trustees,  while  carrying  on  the 
business  of  the  partnership  firm,  at  various  times 
expended  lazge  sums  in  erecting  new  and  improved 
machinery  (contrary  to  the  terms  of  the  trust  deed) ; 
that  they  sold  the  property  and  business  of  the 
partnership  firm  to  the  Barrow  Hsomatite  Co.  at  a 
gross  undervalue,  and  obtained  the  assent  of  the 
other  creditors  to  such  sale  by  misrepresenting  to 
them  the  value  of  the  assets  and  the  position  of  the 
business  of  the  partnership  firm.  The  plaintiffs 
claimed  an  accoimt  by  the  trustees  of  all  moneys 
received  by  them,  and  of  the  sums  expended  by  them 
in  improvements  of  the  works  of  the  partnership 
firm,  and  of  all  materials  supplied  on  account  of  such 
works  by  the  Barrow  Haematite  Co. ;  and  that  the 
sale  to  the  Barrow  Haematite  Co.,  which  was  effected 
in  1885,  might  be  set  aside  as  fraudulent. 

The  defendants'  statement  of  defence  was  delivered 
on  the  12th  of  August,  1890. 

On  the  19th  of  August,  1890,  the  plaintiffiB,  having 
previously  paid  into  court  the  sum  of  £5  as  requirea 
by  ord.  31,  r.  26,  obtained  an  order  in  the  common 
form  directing  the  defendants  within  six  weeks  to 
make  discovery  of  documents. 

The  defendants  finding,  as  they  alle^red,  that  as 
many  as  50,000  documents  would  hftve  tobe examined 
in  oraer  to  comply  with  the  order  for  discovery,  took 
out  a  summons  on  the  1st  of  October,  1890,  that  the 

SlaintifGs  might  be  further  ordered  to  increase  their 
^osit  of  £5  paid  into  court  to  the  amount  of  £200. 
Kdcewich,  J.,  on  the  hearing  of  this  summons, 
held  that  the  power  of  the  court  under  ord.  31,  r.  26, 
to  order  a  furuier  sum  to  be  paid  into  court  in  excess 
of  the  £5,  was  not  a  power  limited  in  its  exercise  to 
the  time  when  the  order  for  discovery  was  made ;  and 
he  considered  that  the  drcumstanoes  of  the  present 
case  rendered  it  proper  that  the  plaiTitiflfa  should  be 
required  to  increase  the  amount  of  the  deposit,  but  he 
thought  that  the  sum  of  £200  asked  for  by  the  de- 
fendants was  too  much.  He  accordingly  made  an 
order  that  the  plaintiffs  should  pay  into  court  the 
further  sum  of  £100,  with  liberty  for  the  plaintiffs  to 
apply  at  &my  time  to  have  that  amount  recniced. 
The  plaintiffis  appealed. 

Henn  Colliiis,  Q.C,and  T.  E.  MansfieldfioT^eA-ppeL- 
lants. — The  judge  below  had  no  jurisdiction  to  make 
ti^e  order  appealed  from.     An  order,  under  rule  26  of 
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this  case,  had  not  been  sold — they  might  have  been 
seized  under  the  ordinary  process  of  execution  by  fi, 
fa^,  or  if  he  had  owned  land  it  might  have  been  taken 
under  an  elegit,  Notwithstandins^  his  lunacy  he  had 
been  put,  as  was  competent  by  the  Taw  of  this  country, 
in  the  position  of  a  judgment  debtor,  and  the  legal 
consequences  of  that  would  follow  as  a  matter  of 
course,  subject  always  to  such  control  over  the  exer- 
cise, as  might  be  possessed  by  the  court  in  limacy. 

The  main  object  and  purpose  of  the  statute  I  have 
referred  to  was  to  enable  a  judgment  creditor  to 
obtain  a  charge  upon  certain  property  of  his  debtor 
which  he  could  not  reach  by  the  ordinary  means  of  a 
fi,  fa,  or  an  elegit 

There  is  no  reason  that  I  can  imagine  why  this 
remedy  should  not  exist  in  the  case  of  every  person 
against  whom  a  judgment  could  be  obtained,  and, 
indeed,  an  express  exemption  of  a  lunatic  judgment 
debtor  would,  it  seems  to  me,  be  a  great  hardship 
upon  the  creditor,  who  uifght  have  enforced  his  judg- 
ment, as  I  have  pointed  out,  against  either  chattels  or 
land  of  the  lunatic  if  he  had  possessed  any. 

This  construction  does  not  make  the  words  in  the 
statute,  which  I  have  been  considering,  ineffective. 
The  judgment  of  Erie,  J.,  in  Watts  v.  ForteVy 
is  now  accepted  as  an  accurate  explanation  of 
the  meaning  of  those  clauses.  This  object  is  to  con- 
fine the  charge  to  such  as  the  debtor  could  honestly 
have  made,  that  is,  to  make  it  subject  to  every  pre- 
vious equitable  charge  upon  the  fund,  and  to  put  the 
creditor  who  obtained  a  charging  order  precisely  in  the 
position  of  an  ordinary  execution  cre(£tor  as  defined 
m  Whitworth  v.  Qaugain,  1  Ph.  728 ;  but  the  majority 
of  the  judges  seem  to  have  agreed  that,  as  Lord  Camp- 
bell expresses  it  (3  £.  &  B.  750),  **  the  words  that  are 
to  be  understood  as  implied  by  the  Legislature  we 
think  are  *  validly  and  effectually.' "  The  erroneous 
view  taken  by  the  majority  of  the  court  was  that  a 
prior  equitable  incumbrancer,  not  having  given  notice 
to  the  trustees,  had  not  completed  his  title  against  the 
judgment  creditor,  a  decision  which  has  smce  been 
overruled:  Beavan  v.  Lord  Oxford ^  4  W.  B.  112,  6 
De  G.  M.  &  G.  492  ;  Kinderley  v.  Jervia,  4  W.  B.  579, 
22  Beav.  1  ;  Pickering  v.  Il/racomhe  Raihcay  Co.,  16 
W.  B.  458,  L.  B.  3  C.  P.  235 ;  Scott  v.  Lord  Hastings, 

Turning  to  the  recent  authorities  there  is  one  decision 
of  two  experienced  judges  in  point.  In  Borne  v.  Foun- 
tain a  similar  charing  order  was  made  on  funds  of  a 
lunatic  standing  m  the  name  of  the  Paymaster- 
General,  but  limited  to  so  much  of  the  fund  as  the 
Lords  Justices  sitting  in  Lunacy  might  deem  applicable. 

The  case  came  before  Field  and  Cave,  JJ.,  on  an 
application  by  the  judgment  creditor  to  have  the  order 
made  unconditional.  It  was  argued  that  by  reason  of 
the  words  of  the  statute,  which  I  have  read,  no  order 
could  be  made.  Neither  of  the  le«imed  judges  deals 
expressly  with  this  argument,  but  Field,  J.,  says: 
"  Our  duty  is  to  give  effect  to  the  Act.  I  fiind  in  it 
no  exception  nor  anything  pointing  to  any  distinction 
between  a  sane  person  ana  a  lunatic,"  and  the  order 
was  made  absolute  in  form,  the  condition  being  struck 
out.  The  judgment  and  charging  order  were  both 
obtained  after  the  debtor  had  been  found  lunatic. 
This  is  a  direct  decision  in  favour  of  the  claim  of 
the  judgment  creditors  in  the  present  case. 

In  In  re  Onslow's  Trusts  a  judgment  was  obtained 
by  default  against  a  man  who  was  of  full  age  for 
money  lent  to  him  while  an  infant,  and  a  char^in? 
order  was  made  upon  the  judgment.  The  nmd 
charged  was  in  court,  and  three  incumbrancers  upon 
it,  whose  charges  were  undisputed,  applied  for  pay- 
ment, alleging  that  the  charging  order  was  invalid  by 
the  effect  of  the  Infants'  Befief  Act,  1874,  which 
made  his  contract  for  money  lent  absolutely  void, 
pa-ll,    V.C,    decided    against    the    charging    order, 


on  the  ground  that  a  charging  order  caimot  be 
obtained  upon  a  judgment  tor  a  debt  which  tn& 
not  due.  The  Yice-Chancellor  did  not  accept  the 
judgment  as  conclusive  evidence  of  the  debt,  because 
it  was  a  judgment  which  had  been  obtained  against 
the  defendant  upon  a  claim  for  money  lent  to  hini 
during  his  infancy,  which,  by  reason  of  the  Inftnti' 
Belief  Act,  1874,  could  not  be  recovered.  It  wa» 
argued  that  the  court  should  follow  the  dedsum  ii 
Ex  parte  Kibble,  23  W.  B.  433,  L.  E.  10  Ch.  App.  3TS, 
where,  on  an  attempt  to  make  the  same  person  a 
bankrupt,  the  court  exanuned  the  judgment  and 
treated  it  as  invalid. 

For  the  reason  I  have  given,  I  am  of  otnnion  that 
the  charging  orders  in  this  case  are  valid  and  eiec> 
tive.  The  consequence  is  that,  to  the  extent  of  sndi 
charg^ff  orders,  the  fund  does  not  belong  to  the 
estate  of  the  lunatic  ,*  if  it  did,  we  should  simply  order 
the  transfer  of  the  fund  to  the  legal  personal  renre- 
sentative,  leaving  him  to  administer  it ;  but  as  it  ooea 
not,  we  must  direct  the  amount  due  on  the  serail 
charmig  orders,  which  must  be  verified  in  each  ease 
by  affidavit,  wiiJi  the  costs  of  this  proceeding,  to  be 
paid  to  the  judgment  creditors,  and  the  rest  of  tk 
fund  to  be  transferred  to  the  legal  personal  lept- 
sentative. 

Solicitors,  Ridadale  &  Co, ;  Emanuel  &  Simnondt, 


From  Q.  B.  Div.  \ 


Jan.  13 ;  Feb.  1 


[and  Q.  B.  Div.; 
Beq.    V,   Assessment  Committee  of  St.  Mart 
Abbott's,  Kensington,  (a.) 

Foor  rate — Appeal — Assessment  committee — Valuatim 
list — Bight  of  objector  to  appear  by  agent — YaJwAim 
{Metropolis)  Act,  1869  (32  dt  33  Vict,  c.  67),  ss,  19,32. 

There  is  nothing  in  the  Valuation  {Metropolis)  Ad, 
1869,  to  limit  the  right  of  a  ratepayer  or  body  of  nrff- 
payersy  who  object  to  the  valuation  list,  to  appiar 
before  the  assessment  committee  by  any  authorized  fi^ 
and  the  assessment  committee  have  no  power  to  restrid  ^ 
right  of  audience  to  the  ratepayer  himself,  or  a  men^ 
of  his  family  or  household,  or  a  member  of  the  /ejfd 
profession  on  his  behalf 

Bule  nisi  calling  upon  the  Assessment  Commmittee 
of  St.  Mary  Abbott's  to  show  cause  why  they  should 
not  hear  and  determine  an  objection  to  an  assessmoit 

The  prosecutor  had  objected  to  any  alteration 
in  the  assessment  of  his  premises  upon  the  quin- 
quennial metropolitan  valuation.  He  was  a  mem- 
ber of  a  ratepayers'  association,  and  employed  the 
agent  of  the  association,  a  surveyor,  to  represoit 
him  before  the  assessment  committee.  The  notioe 
of  his  objections  had  been  sent  by  the  agent, 
and  had  been  acknowledged  by  the  .  derk  to  the 
committee  imder  the  impression  that  the  agent  was  t 
solicitor.  Upon  the  hearing,  the  committee  declined 
to  allow  the  agent  to  argue  for  the  prosecutor,  on  the 
ground  **that  he  was  not  a  member  of  the  rate^ 
payer's  family  or  household,  nor  counsel  or  solicitor, 
but  they  offered  to  let  the  agent  be  sworn  as  a 
witness.  The  prosecutor  obtained  a  rule  for  » 
mandamus  calling  upon  the  committee  to  hear  and 
determine  on  his  objections. 

Henn  Collins,  Q,C,,  and  J,  V,  Austin,  for  the  cm- 
mittee,  showed  cause  against  the  rule. — The  comndttee 
are  a  judicial  tribimal  having  discretion  to  regulate 
tiieir  proceedings.     They  have  analogous  powers  to  • 


(o.)  Beported  by  Spencee  L.  Holland  and  A.  P. 
Pekceval  Keep,  Esqs.,  Barristers-at-Law. 
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revising  court  where  a  rule  had  been  passed  that 
ooansd  should  not  appear  professionally  on  behalf  of 
Yoters.  The  committ^  had  offered  to  hear  the  agent 
88  a  professional  witness :  Ex  parte  Evans,  9  Q.  B. 
279;  Jn  re  Macqiieen  aiid  Nottingham  Caledonian 
Sonety,  9  C.  B.  N.  S.  793,  10  W.  B.  C.  L.  Dig.  38 ; 
Rtg,  V.  ]ViUia7Mon,  38  W.  B.  769  ;  Willis  v.  Mac- 
kuhan,  10  Ex.  376,  24  W.  B.  Dig.  104;  Reg.  v. 
UaMell'Jones,  37  W.  B.  508,  23  Q.  B.  D.  29. 

Philhrick^  Q.Cy  and  A,  Olen,  for  the  prosecutor, 
supported  the  rule. — A  person  is  entitled  to  perform 
any  act  before  a  tribunal  by  an  agent,  unless  expressly 
prohibited  by  statute  or  common  law.  There  was  no 
discretion  in  the  committee  to  refuse  to  hear  an 
objection  by  wliomsoever  made,  if  it  were  properly 
made :  Jackson  &  Co.  v.  Napper,  35  W.  B.  228,  35  Ch. 
D.  162.  The  committee  are  not  a  court  exercising 
judicial  functions.  Their  proceedings  are  regulated 
by  sections  18  and  19  of  the  Metropolis  Valuation 
Act,  1869.  The  words  **  any  body  of  persons 
.  .  .  may  appeal  to  the  assessment  committee  **  in 
wction  32  imply  a  right  to  appear  through  an  agent. 
This  tribunal  is  analogous  to  that  of  Income  Tax 
Conmiissioners  sitting  to  hear  claims  or  objections 
under  43  &  44  Vict.  c.  19,  s.  57,  sub-section  9. 

Pollock,    B. — The    question  raised    before  us  is 
somewhat  novel.     We  have  to  deal  with  an  applica- 
tion  for    a    mandamus   against   a   rating   authority 
by  a  person  deeming  himself  aggrieved  by  a  certain 
rate.      The   purpose  of  the  application  is  to  com- 
mand   this    assessment    committee    to    proceed    to 
bear  and  determine  an  objection  made  to    a    rate 
by  and    on    behalf    of    the    applicant.      The    sub- 
stance of  the  complaint  is  that  the  applican''^,  who 
desired  to  object  to  the  assessment  of  nis  premises, 
obtained  a  person  to  act  as  his  agent  and  representa- 
tire  before  the  assessment  committee.     This  person 
first  offered  himself  as  a  witness  and  then  applied  to 
be  heard  on  the  applicant's  behalf  as  his  agent.     The 
oommittee  decided  that  as  this  person  was  not  a 
counsel  or  solicitor,  nor  a  member  of  the  applicant's 
fcunily  or  household,  they  could  not  hear  him  argue 
on  behalf  of  the  applicamt,  though  he  could  offer  him- 
self as  a  witness  on  the  applicant's  behalf.     Consider- 
ing the  peculiar  position  of  an  assessment  committee, 
it  is   not    of    much    advantage    to    treat    them    as 
analogous  to  a  judicial  tribunal,  or  to  consider  cases 
dealing  with  the  duties  of  such  a  tribimal.     They  have 
indeed  a  duty  to  hear  and  determine  a  certain  class  of 
applications,  but  they  have  no  power  to  compel  attend- 
ance, or  to   administer  oaths,  or  to  exercise   other 
soch  inherent  rights  of  judicial  tribunals ;  so  that  it 
would  not  be  fair  to  compare  or  to  draw  distinctions 
between  this  case  and  other  cases   of  an  analogous 
kind  before  other  tribunals.      The  Act  under  which 
they  are  constituted  is  their   sole  authority.      The 
language  of  this  Act  (32  &  33  Vict.  c.  67)  is  general, 
and  is    open    to    the  criticism  that  by  section   19 
the  committee  are   '*to  hear  and  determine  objec- 
tions"   simply,    and    not    specifically    the    j)ersons 
making  the  objections.      I  think  that  would  be  to 
put  too  strict  a  construction   on  the  words.      Nor 
do  I  think  that  the  analogy,  suggested  by  Mr.  Phil- 
brick,  of  the  duty  of  committees  under  the  Corrupt 
Practices  Act,  1883  (46  &  47  Vict.  c.  51),  to  hear  and 
determine  matters,  can  apply.     What  right  has  a  man 
to  appoint  an  agent  to  represent  him  ?    Obviously  in 
some  cases  it  may  be  necessary  where  a  man  is  too 
old,  or  too  ill,  to  attend ;  or,  again,  where  he  can  have 
no  practical  knowledge  of  tie  subject  of  the  inquiry. 
The  agent,  on  the  other  hand,  may  be  a  relative  or 
friendhaving  special  knowledge  or  experience  of  the 
subject-matter  and  willing  to  act ;  or  (as  is  suggested 
bere)  there  may  be  a  common  objection  to  an  assess- 


ment by  the  occupiers  of  a  whole  row  or  terrace  of 
similar  houses,  and  they  may  choose  to  be  represent<»d 
by  one  of  their  body  or  by  a  house  ageiU  auth-jrized 
to  make  a  common  objection  for  all  those  fisses^^e  1  hi  n, 
particular  locality.  Is  the  committee  entitled  to  say 
to  such  a  person,  "  We  will  not  hear  you."  It  cloarly 
cannot  be  so.  It  is  a  rule  of  law  that  a  man  may 
appoint  an  agent  to  do  for  him  what  he  U  not  boiuid 
personally  to  do  himself.  If  so,  the  agent  in  this  case 
ought  to  have  been  heard. 

The  committee  laid  down  a  fair  rule  for  the  proper 
conduct  of  their  business  as  to  how  such  a  person 
should  be  heard.  They  said  that,  if  he  apx^t^'^ircd  in 
the  double  capacity  of  witness  and  agent  tor  the  one 
party,  they  were  entitled  to  say  that  he  could  only  be 
heard  in  one  or  the  other  capacity,  and  not  in  both. 
Probably  that  was  the  way  in  which  this  question 
arose  originally  in  this  case.  But  I  do  not  consider 
that  the  committee  were  entitled  to  lay  down  any  rule 
limiting  agency  to  membership  of  the  tippLicant  u 
family  or  household.  On  these  grounds  I  think  the 
mandamus  should  go. 

Charles,  J. — I  agree.  The  right  of  ratcpayera  to 
appeal  against  an  assessment  is  a  purely  i^tatutory 
right.  Nothing  in  the  statute  in  question  makoij  it 
essential  that  the  ratepayer  should  exercise  his  right 
himself.  I  agree  with  Stirling,  J.,  mJft^kiion  d-  ^"^k 
V.  NappeVy  where  he  says  that,  **  subject  to  cer- 
tain well-known  exceptions,  every  person  who  is  »ni 
juris  has  a  right  to  appoint  an  agent  for  any  purpose 
whatever,  and  that  he  can  do  so  when  ho  is  exercising 
a  statutory  right  no  less  than  when  he  i^  ex  ere  [sing 
any  other  right.'* 

There  is  nothing  to  limit  in  this  case  the  common 
law  right  of  a  person  to  do  by  another  what  he  may 
do  sui  juris.  The  common  law  principle  is  the 
governing  rule  imless  limited  by  statute.  It  is  said 
the  assessment  committee  were  equivalent  to  a  court, 
and  so  had  an  inherent  right  to- regulate  their  pixiy end- 
ings, and  as  a  judicial  tribunal  to  limit  the  cla^^^  of 
persons  to  whom  they  would  allow  a  hearing.  Though 
this  committee  is  in  a  sense  a  tribunal,  I  do  not  think 
their  authority  goes  to  that  length.  Their  duty  is  to 
hear  and  determine  objections  to  any  assessment. 
The  mode  of  conducting  such  hearing  is  undoubtedly 
one  for  the  committee  to  determine.  How  they  will 
allow  persons  a  hearing  is  one  thing,  but;  that  does 
not  authorize  them  to  exclude  any  class  of  objectors, 
or  any  properly  authorized  representative  of  an  ob- 
jector. That  would  be  to  seek  to  control  the  Glass  of 
persons  who  had  a  statutory  right  to  have  their  objec- 
tions heard  and  determined. 

The  assessment  committee  appealed. 

J,  V.  Austin  {Henn  Collins,  Q.C,  with  him),  for  the 
appellants. 

Philbricky  Q.C,  and  Alexander  Olen,  for  the  re- 
8i)ondents,  were  not  called  upon  to  argue. 

Lord  EsHER,  M.R. — In  this  case  a  number  of 
select  vestrymen,  to  whom  power  is  given  by  statut«f 
to  hear  objections  tO  the  valuation  liat,  have  tf^ken 
upon  themselves  to  say  that  they  will  not  hear  the 
properly  accredited  agent  of  the  person  objecting. 
It  18  contended  that  they  have  the  right  to  do  so 
because  they  are  a  sort  of   court  with   judicial,    or 

?Ka^/-iudicial,  functions  to  discharge,  and  that,  there- 
ore,  they  have  power  to  make  such  rulei*  to  regulate 
their  procedure.  Whatever  the  assessment  eoruiiiittee 
are,  I  am  clear  that  they  are  not  a  court,  nor  have 
they  any  judicial  functions  to  discharge.  The  ques- 
tion is  whether,  being  such  as  they  ar*?,  they  have 
the  power  to  refuse  to  hear  a  person  objecting  to  the 
valuation  list  because  he  appears  by  some  authorized 
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agent.  I  think  there  is  nothing  which  gives  them 
any  such  power.  The  person  objecting  may,  I  think, 
Appoint  any  agent  he  ttunks  fit  to  support  his  objec- 
tion to  the  list.  It  is  said  that  it  is  inconvenient  for 
the  committee  to  listen  to  a  surveyor  who  is  both  an 
Advocate  and  a  witness.  I  cannot  see  the  incon- 
venience. It  is  unnecessary  now  to  determine  the 
question,  but  I  am  inclined  to  think  that  the  com- 
mittee have  no  greater  power  to  limit  the  class  of 
witnesses  than  they  have  to  limit  the  class  of  advo- 
cates or  agents  appearing  before  them.  No  doubt 
they  have  some  discretion  as  to  the  number  of  either 
whom  they  will  hear,  but  it  is,  to  my  mind,  plain  that 
they  have  no  such  autocratic  power  to  refuse  to  hear 
the  agent  of  an  objector,  as  they  have  assumed.  The 
mandamus  must  therefore  go,  and  this  appeal  must  be 
dismissed. 

BowEN  and  Fry,  L.JJ.,  concurred. 

Appeal  disvxissed. 

Solicitors  for  the  appellants,  PontifeXj   Hewitt,  & 
Pitt, 

Solicitors  for  the  respondent,  Nye,  Oreenwoody  & 
Moreton, 


From  Q.  B.  Div.  Dec.  18. 

Madell  v,  Thomas,  Sons,  &  Co.  (a.) 

Bill  of  sale — Absolute  assignment  by  deed — Hiring  agree- 
m^M  -  Fictitious  transaction — Loan  upon  security — 
(Grantor  not  estftpped  from  showing  true  nature  of 
transaction— Bills  of  Sal^  Acts,  1878  (41  d;  42  Vict,  c, 
31)  and  1882  (45  cfc  46  Vict,  c,  43). 

A  transaction  purported  to  be  an  absolute  assignment 
iby  deed  of  certain  chattels  by  the  plaintiff  to  the  defend- 
atitSf  followed  by  an  agreement  in  writing  v)hereby  the 
plaintiff  hired  the  chattels  from  the  defendants  upon  the 
terms  thai,  upon  a  certain  sum  being  j^aid  by  the  plaintiff 
to  the  defendants  by  weekly  iiutalments,  the  chattels  were 
to  belong  to  the  plaintiff,  and,  upon  default  in  paym/ent 
of  any  imtalment,  the  defendants  were  to  be  entitled  to 
resume  possession. 

Held,  that,  notwithstanding  the  deed,  the  plaintiff  ivas 
not  estopped  from  showing  thai  the  true  nature  of  the 
transaction  vxis  a  loan  upon  the  security  of  the  chattels, 
and  not  an  absolute  assignment ;  and  that  the  documents 
were  void  under  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882,  for  want  of  registration. 

Motion  on  behalf  of  the  defendants  for  judgment  in 
an  action  of  trespass  to  goods  tried  before  A.  L.  Smith, 
J.,  and  a  jury. 

The  plaintiff,  in  consideration  of  a  sum  of  £200 
owing  by  him  to  the  defendants,  by  deed  dated  the  21st 
of  December,  1888,  assigned  certain  furniture  in  his 
possession  to  the  defendants  absolutely.  On  the  same 
date  the  plaintifP  signed  an  agreeme^it,  under  which 
he  hired  from  the  defendants  the  furniture  (which 
was  described  therein  as  belonging  to  the  defendants) 
upon  the  terms  that  on  £200  being  paid  to  the 
defendants  by  the  plaintifP  in  forty  weekly  instalments 
of  £5  each  the  furniture  was  to  belong  to  the  plain- 
tiff ;  and  in  case  of  default  in  payment  of  any 
instalment,  the  instalments  already  paid  were  to  be- 
come forfeited  to  the  defendants,  who  should  be 
•entitled  to  resume  possession,  it  being  agreed  that 
until  the  payment  of  £200  the  furniture  should 
remain  the  absolute  property  of  the  defendants. 
Default  having  been  made  in  payment  of  the  instal- 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 
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ments,  the  defendants  took  possession,  and  the  plain- 
tiff thereupon  brought  an  action  of  trespass,  con- 
tending that  the  true  nature  of  the  transaction  was 
one  of  loan  and  security,  and  not  of  sale  and  re-hiring, 
and  that  the  documents  constituted  a  bill  of  sale,  and 
were  void  for  want  of  refi^tration.  The  learned 
judge  in  summing  up  asked  the  jury  whether,  upon 
the  evidence,  the  real  transaction  was  an  out  and  ont 
sale  coupled  with  a  re-hiring,  or  whether  the  real 
transaction  was  that  there  should  be  a  mere  security 
for  a  loan,  and  whether  the  transaction  as  earned  oat 
was  a  disguise  and  cloak  for  a  loan.  If  the  fonner, 
they  were  to  find  for  the  defendants ;  if  the  latter,  for 
the  plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff. 

Channdl,  Q,C.,  and  C.  C,  Scott,  for  the  defendaate- 
The  assignment  being  by  deed,  the  plaintiff,  who  is  a 
party  to  the  deed,  is  estopped  from  showing  that  the 
deed  is  a  sham.  He  cannot  be  allowed  to  contradict 
the  deed  by  showing  that  the  assignment  was  not  an 
absolute  one,  but  only  by  way  of  security  for  money. 
The  plaintiff  is  estopped  m>m  showing  the  true  natnre 
of  the  transaction  :  Doe  v.  Boberts,  2  B.  &  Aid.  367 ; 
Bessey  v.  Windham,  6  Q.  B.  166 ;  Bowes  v.  Ft>aer,  6 
W.  R.  257,  2  H.  &  N.  779.  The  ease  of  In  re  Mar^ 
Watson,  38  W.  R.  567,  25  Q.  B.  D.  27,  was  not 
between  the  pcuiies  to  the  tninsaction,  but  between 
the  trustee  in  bankruptcy  of  one  of  the  partieB 
and  the  other  party.  Nor  was  there  a  deed  of  assign- 
ment in  that  case.  The  trustee  in  bankruptcy  stands 
in  a  better  position  under  the  Bills  of  Sale  Act,  187S. 
than  the  grantor.  Though  this  deed  and  hiring  agree- 
ment may  be  an  absolute  bill  of  sale,  and,  therefore, 
within  the  Bills  of  Sale  Act,  1878,  they  are  not  within 
the  Bills  of  Sale  Act,  1882,  as  they  are  not  given  as 
security  for  money :  Swift  v.  Pannell,  31  W.  B.  543, 
24  Ch.  D.  210.  They  are  not  therefore  void  is 
between  the  parties  to  it  for  want  of  registration. 
The  action,  therefore,  will  not  lie. 

They  also  referred  to  Manchester^  Sheffield,  and 
Lincolnshire  Railway  Co,  v.  North  Central  Wagon  Co., 
37  W.  R.  305,  13App.  Cas.  554;  Yorhshirt  Railway 
Wagon  Co,  v.  Maclure,  30  W.  R.  761,  21  Ch.  D.  309; 
Redhead  v.  Westwood,  59  L.  T.  N.  S.  293  ;  Mar^tittt  v. 
Meadinrs,  29  W.  R.  816,  7  Q.  B.  D.  80 ;  In  re  MttfJr- 
back,  25  W.  R.  103,  4  Ch.  D.  150 ;  Gokwi  v.  Wri'fht. 
35  W.  R.  297,  18  Q.  B.  D.  201. 

J,  A,  Boyle,  for  the  plaintiff,  was  not  called  upon. 

Lord  ESHER,  M.R. — ^It  seems  to  me  that  this  case 
comes  directly  within  the  decision  in  In  re  IVatsoh, 
In  that  case  we  had  to  consider  whether,  upon  the 
true  construction  of  the  Bills  of  Sale  Acts,  we  wa« 
not  bound,  with  regard  to  written  documents  of  all 
kinds,  to  do  what  but  for  those  Acts  it  would  have 
been  impossible  in  all  cases  to  do.  Both  the  Bills  of 
Sale  Acts  of  1878  and  1882  were  intended  to  govern 
transactions  between  borrowers  and  lenders.  They 
were  intended  for  the  protection  both  of  borrowers 
and  of  creditors.  The  Act  of  1882  was  especially  in- 
tended for  the  protection  of  borrowers.  Both  Acts 
deal  with  and  include  documents  which,  apart  from 
the  Acts,  could  not  be  disputed  by  the  parties  to 
them,  but  by  necessary  implication  from  the  Acts, 
though  the  documents  upon  their  face  are  not  bills 
of  side  within  the  Acts,  upon  proof  of  certain  facts 
not  appearing  upon  their  face,  they  are,  nevertheless, 
in  truth  bills  of  sale  within  the  Acts.  It  was,  there- 
fore, intended  that  the  courts  should  have  greater 
power  under  the  Acts  in  the  case  of  such  documaits 
than  in  other  cases.  The  Bills  of  Sale  Acts  intended 
that  the  court  should  look  into  the  facts  and  see  what 
was  the  real  intention  of  the  parties.  The  judgment 
in  In  re  Watson  states  clearly  the  point  that  was  in- 
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tmded  to  be  decided.  I  there  said  that  '*the  only 
^oestion  of  law  which  we  are  called  upon  to  decide  is 
this— viz.,  whether,  assuming  the  findings  of  the 
county  court  judge  on  the  questions  of  fact  to  be 
correct — ^for  we  have  no  power  to  review  those  find- 
ingSn-it  is  a  true  proposition  to  say  that,  where  the 
parties  have  given  the  transaction,  for  the  purpose  of 
disgniging  its  real  nature,  a  form  which  is  not  that  of 
a  lul  of  sale  within  the  Bills  of  Sale  Acts,  the  court 
is  precluded  from  deciding  the  case  according  to  the 
real  truth  and  substance  of  the  matter  by  reason  of 
Hie  form  so  put  forward  by  way  of  disguise  and  for 
the  purpose  of  preventing  the  court  from  getting  at 
the  true  facts."  I  then  went  on  to  state  that  the 
oounty  court  judge  found  in  effect  that  the  bankrupt 
did  not  desire  to  sell  the  furniture,  but  wanted  to 
borrow  money  on  the  security  of  it ;  and  that,  as  a 
matter  of  fact.  Love  lent  the  money  and  v^as  to  have 
some  right  by  way  of  security  over  the  furniture,  so 
that  the  bankrupt  never  intended  to  sell  the  furniture, 
and  Love  never  intended  to  buy  it.  Can  anything  be 
more  apt  as  regards  the  present  case  ?  Cotton,  L.  J. ,  also 
said :— "  The  county  court  judge  finds,  in  effect,  that 
the  sale  and  hiring  was  a  sham  and  a  mere  pretence, 
and  that  the  real  transaction  was  that  Love  advanced 
money  by  way  of  loan,  and  was  to  be  secured  by  this 
agreement.  That  being  so,  the  hiring  agreement  was 
a  mere  pretence."  The  Lord  Justice  further  on  cited 
the  judgment  of  Lindley,  L.J.,  in  the  Yorkshire 
Bailway  Wagon  Co,  v.  Maclure^  that  "  when  docu- 
ments are  mere  shams  or  cloaks  to  hide  the  real 
nature  of  the  transaction,  the  comi;  will  not  allow  them 
to  prevent  it  from  going  into  the  real  transaction." 
The  other  members  of  the  court  delivered  judgment  to 
the  same  effect.  These  judgments  are  not  confined  to 
documents  which,  apart  from  the  Act,  could  be  contra- 
dicted. They  include  documents  which,  apart  from 
the  Act,  could  not  be  contradicted.  It  was  held  that 
upon  the  true  construction  of  the  Act  the  court 
could  go  through  the  documents  to  arrive  at  the 
truth,  and  if  the  documents  were  in  reality  bills 
of  sale  they  came  within  the  Act.  The  construc- 
tion of  the  Act  is  the  same  if  the  question  arises 
hetween  the  parties  to  the  documents.  In  that  case 
the  question  arose  between  one  of  the  parties  and 
the  trustee  in  bankruptcy  of  the  other  party.  The 
trustee  in  bankruptcy,  however,  simply  claims  through 
the  party.  But  even  on  the  assumption  that  he  has  a 
higher  right  than  the  party,  the  court  was  there  con- 
struing the  Act ;  and  it  said  that  the  court  might  so 
through  the  documents  to  arrive  at  the  truth.  The 
court  must  hear  the  evidence  and  inquire  into  the 
truth,  though  in  doing  so  it  must  not  exclude  the 
form  of  the  documents  as  part  of  the  evidence.  That 
was  the  course  pursued  in  the  present  case,  and  the 
case  was  left  to  the  jury  upon  that  footing,  and  the 
jury  having  found  that  the  transaction  was  in  reality 
a  loan  upon  the  security  of  the  goods,  the  judgment 
for  the  plaintiff  must  stand.  The  case  is  covered  by 
the  depision  in  In  re  WaUoii^  and  the  motioa  must  iJe 
-dismissed. 

Lopes,  L.  J. — I  also  am  of  opinion  that  the  case  of 
In  r«  WaUon  governs  this  case.  The  effect  of  the 
decision  in  that  case  is  that  the  court,  having  regard 
to  the  BiUs  of  Sale  Acts,  must  look  through  the  form 
of  the  documents,  and  ascertain  the  true  nature  of  the 
transaction  between  the  parties.  In  that  case  Lord 
Esher,  M.R.,  said:  "The  document  itself  must  be 
looked  at  as  part  of  the  evidence ;  but  it  is  only  part, 
si^  the  court  must  look  at  the  other  facts,  and  ascer- 
tain the  actual  truth  of  the  case.  Here  it  is  found  as 
4  fact  that  there  was  no  real  transaction  of  sale ;  that 
l^ere  was  nothing  but  a  loan  accompanied  by  a 
security  given  upon  goods,  the  terms  of  which  are 


contained  in  the  document  in  question.  That  being 
so,  the  form  of  the  document  does  not  prevent  our 
looking  at  the  real  truth  of  the  case,  which  is  that  the 
document  is  not  really  a  hiring  agreement,  but  in  sub- 
stance contains  the  terms  of  a  loan  and  the  security 
given  for  it  upon  personal  chattels."  Every  word  of 
that  applies  to  the  present  case.  Independently  of 
the  decision  in  In  re  Watson  there  is  plenty  of  autho- 
rity before  that  case  for  our  decision  here. 

Mr.  Channell  admitted  that  if  the  plaintiff  had 
been  the  trustee  in  bankruptcy  or  execution  creditor, 
WcUsoH^s  case  would  be  applicable;  but  he  urged 
that  that  case  was  distinguishable  from  the  present 
on  the  ground  that  in  the  present  case  there  is  a  deed, 
and  that  the  question  arises  between  the  immediate 
parties  to  the  deed,  and  that,  therefore,  the  plaintiff 
IS  estopped  from  setting  up  the  true  nature  of  the 
transaction,  which  would  contradict  the  deed.  I  can- 
not see  the  distinction.  I  cannot  see  that  the 
doctrine  of  estoppel  applies  here  any  more  than  it 
would  if  the  trustee  in  bankruptcy  or  the  execution 
creditor  were  plaintiff.  The  trustee  in  bankruptcy 
and  the  execution  creditor  must  claim  through  the 
party,  and  the  doctrine  of  estoppel  would  equally 
apply  to  them.  But,  further,  the  Bills  of  Sale  Act, 
1882,  was  passed  for  the  protection  of  borrowers 
against  lenders.  If  the  real  nature  of  the  transaction 
could  not  be  inquired  into,  and  the  form  governed 
the  case,  the  Act  would  be  evaded  every  day  with  the 
utmost  facility.  The  lender  would  shape  the  trans- 
action in  the  form  of  a  deed  of  absolute  assignment, 
whereas,  in  reality,  the  transaction  would  be  a  loan. 
That  consideration  forms  a  strong  ground  for  our 
looking  at  the  real  nature  of  the  transaction,  and 
not  the  mere  form  of  the  documents  only.  In  my. 
opinion,  therefore,  the  verdict  and  judgment  must 
stand. 

ICay,  L.J. — I  agree.  The  two  documents  are  the 
deed  which  purported  to  assign  the  chattels  abso- 
lutely, and  the  hiring  agreement.  The  argument 
put  forward  was  that,  me  question  having  arisen 
between  the  two  immediate  parties  to  the  deed,  even 
if  the  intention  was  only  to  give  a  security  for  money, 
the  parties  are  estopped  from  showing  the  true  nature 
of  the  transaction.  These  documents  are  not  regis- 
tered, and  they  would  be  avoided  under  the  Bills  of 
Sale  Act,  1882,  even  as  between  grantor  and  grantee, 
if  they  constitute  a  bill  of  sale  given  as  secuiity  for 
money.  Now  the  Bills  of  Sale  Act,  1882,  adopts  the 
definition  of  a  bill  of  sale  given  in  the  Bills  of  Sale 
Act,  1878.  How  can  it  be  ascertained  whether  docu- 
ments of  that  kind,  which,  on  their  face,  are  not 
securities  for  money,  are  or  are  not  securities  for 
money,  except  by  evidence.  Therefore,  it  seems  to 
me  that,  when  the  inquiry  is  whether  documents  of 
that  kind  are  or  are  not  securities  for  money,  evi- 
dence must  be  given.  I  cannot  see  how  that  offends 
against  the  law  of  evidence.  It  does  not  contradict 
the  document,  it  supplements  it  by  showing  the 
whole  transaction,  which  is  not  apparent  upon  the 
face  of  tlie  document.  I  quite  agree  that  when  thtjre 
has  been  an  absolute  conveyance  of  an  estate,  equity 
would  only  admit  evidence  to  show  that  it  was  a 
mortgage,  for  the  purpose  of  having  the  deed  rectified, 
and  upon  a  proper  application  to  that  effect.  That, 
however,  does  not  help  us  much  in  the  present  case. 
Here,  under  the  Bills  of  Sale  Acts,  the  evidence 
can  be  admitted.  This  view  is  in  accordance  with 
the  decision  in  In  re  Watson,  It  was  said,  however, 
that  In  re  Watson  was  not  the  case  of  a  deed,  and 
that  the  question  did  not  arise  between  the  parties  to 
the  transaction.  But  if  there  is  an  estoppel  between 
the  parties  to  the  deed,  it  seems  clear  to  me  that  the 
trustee  in  bankruptcy  is  also  bound  by  that  estoppel. 
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He  takes  without  any  assignment  for  value,  and  it  is 
settled  law  that  a  trustee  in  bankruptcy  can  only 
take  what  was  vested  in  the  debtor  at  the  time  of  the 
bankruptcy,  and  that  he  takes  subject  to  any  equities 
against  the  debtor.  Mr.  Channell  admitted  that  that 
would  be  so  in  an  ordinary  case,  but  he  said  that  the 
Bills  of  Sale  Act  gave  exceptional  rights  to  the 
trustee,  and  placed  him  in  a  different  and  better 
position.  The  Act,  however,  did  not  intend  to  give 
the  trustee  any  benefit  freeing  him  from  the  doctrine 
of  estoppel.  If  either  the  grantor  or  the  grantee 
are  estopped,  there  is  nothing  in  the  Act  to  prevent 
this  estoppel  from  extending  to  the  trustee  in  bank* 
ruptcy  or  the  execution  creditor.  It  seems  to  me 
that  this  case  is  covered  by  the  decision  in  In  re 
Watson,  It  would  be  impossible  to  carry  out  the 
provisions  of  the  Act  unless  the  court  could  inquire 
mtp  the  nature  of  the  transaction,  whether  carried 
oiit  by  deed  or  in  any  other  way,  and  unless  this 
could  be  done  the  Act  would  be  a  dead  letter. 

Application  dismissed. 

Solicitor  for  the  plaintiff,  G,  R,  Harrison, 

Solicitor  for  the  defendants,  |?.  C,  Lovell  Fry, 


i^tgi)  Otouil  o(  JiM^tiu. 
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chitty,j. ;  ^^^-^^  Ty^.\^. 

FHiLiNGHAM  V,  Wood,  (a.) 

Metropolis  Manofjement  Acts — Building — **  Adjoining 
oivner^^—Teneinent — Notice  by  building  owner — In- 
junction— Separate  tenemeivts — Metropolitan  Building 
Act,  1855  (18  <«;  19  Vict  c,  122),  ss,  3,  82,  85,  sub- 
section 1. 

A  tenant  in  possession  of  part  of  a  house  under  an 
agreement  for  a  greater  interest  than  an  interest  from 
year  to  year,  is  an  *  *  adjoining  owner  "  within  section  82 
of  the  Metropolitan  Building  Act^  1855,  and  iSy  there- 
fore, entitled,  uiuler  section  85,  sub-section  (1),  to  three 
months*  notice  from  tlie  building  owner  of  any  intended 
alteration  to  a  jxirty  structure, 

Cowen  V,  PhilHps,  11  W,  R,  706,  33  Beav,  18, 
followed. 

Motion. 

This  was  a  motion  by  the  plaintiff  to  restraiu  the 
defendants,  their  workmen  and  agents,  untU  trial  of 
the  action  from  pulling  down  or  otherwise  interfering 
with  a  party  wall.  The  question  turned  upon  the 
meaning  of  the  words  "adjoining  owner"  in  the 
Metropolitan  Bmlding  Act,  1855,  which  enacts  as 
follows : — 

Section  3. — **  Owner  shall  apply  to  every  person  in 
possession  or  receipt  either  of  the  whole  or  of  any 
part  of  the  rents  or  profits  of  any  land  or  tenement,  or 
in  the  occupation  of  such  land  or  tenement  other  than 
as  tenant  from  year  to  year  or  for  any  less  term." 

Section  82. — '*  In  the  construction  of  the  following 
provisions  relating  to  party  structures  such  one  of  the 
owners  of  the  premises,  separated  by  or  adjoining  to 
any  party  structure,  as  is  desirous  of  executing  any 
work  in  respect  to  such  party  structure  sh^  be  ceJled 
the  bmlding  owner  and  the  owner  of  the  adjoining 
premises  shall  be  caUed  the  adjoining  owner." 

Section  85. — (I)  "No  building  owner  shall,  except 
with    the  consent  of    the  adjoining  owner    .     .     . 

(a.)  Eeported  by  V.  DE  S.  Fowke,  Esq.,  Barrister-at- 
Law. 


exercise  any  right  hereby  given  in  respect  of  any 
party  structure  unless  he  has  given  at  least  three 
months*  previous  notice  to  the  adjoining  owner." 

The  plaintiff,  Fillingham,  was  a  tailor  carrying  oa 
business  and  residing  at  41,  Margaret-street,  where  he 
occupied  a  shop  and  parlour  with  workshop  adjoining, 
and  also  the  basement  and  a  back  bedroom  on  the 
third  fioor,  under  an  agreement  for  a  term  of  tiitee 
years  from  the  1st  of  February,  1890,  renewable  st 
the  expiration  of  such  term  for  another  three  yean. 
The  plaintiff's  landlord,  who  was  lessee  of  the  whole 
house  for  a  long  term  of  years,  occupied  the  front 
bedroom  of  the  third  floor.  The  rest  of  the  house 
was  let  to  another  tenant,  but  the  plaintiff's  landlord 
was  in  receipt  of  the  whole  of  the  r^nts  of  the  house. 

In  May,  1890,  the  defendant  Wood,  who  was  leasee 
and  occupier  of  No.  40,  Margaret-street,  being  aboot 
to  pull  down  and  rebuild,  caused  the  usual  party- 
wall  notice  to  be  posted  in  a  registered  letter  to  the 
plaintiff's  landlord.  This  notice,  which  was  in  the 
printed  form  sanctioned  by  the  Metropolitan  Board  of 
Works  and  London  County  CJouncal  and  the  one 
generally  used,  was  headed  and  addressed  "to  J. 
Smith*'  (z'.e.,  the  landlord)  "of  41,  Margaret-street 
and  whomsoever  it  may  concern." 

After  the  expiration  of  this  notice,  and  without 
having  given  the  plaintiff  any  other  notice,  the 
defendant  proceeded  to  pull  down  and  build,  and 
there  was  evidence  of  his  having  caused  damage 
thereby  to  the  portion  of  No.  41  occupied  by  the 
plaintiff. 

Bym^,  Q,C,y  and  JE'.  Ford,  for  the  motion,  argued 
that  the  plaintiff  was  within  the  definition  of  ^'  owner" 
in  section  3. — There  might  be  more  than  one  owner 
to  be  served  with  notice  under  section  85,  sub-section 

I  (see  section  97,  sub-section  2). 

They  referred  to  Wheeler  v.  Gray,  6  W.  R.  676, 4 
C.  B.  N.  S.  584. 

Romer,  Q,C,,  and  E,  S.  Ford,  for  the  defendants.— 
The  landlord  is  the  only  "  owner"  to  be  served. 

They  cited  Hunt  v.  Harris,  13  W.  R.  742,  19 
C.  B.  N.  S.  23 ;  Reg.  v.  Lee,  4  Q.  B.  D.  75 ;  Caudicfll 
V.  Hanson,  20  W.  R.  202,  L.  R.  7  Q.  B.  55;  and 
Woolrych's  Metropolis  Local  Management  Acts,  2nd 
ed.,  p.  296. 

Byrne,  Q.C,  in  reply,  referred  to  Ooioen  v.  Phillips, 

II  W.  R.  706,  33  Beav.  18,  as  directly  in  point 

E,  S,  Ford,  in  reply  on  fresh  case  cited,  said  that 
Cowen  V.  Phillips  was  distinguishable  on  the  ground 
that  there  were  separate  doors  and  in  fact  separate 
tenements. 

Chitty,  J.,  after  stating  the  facts,  continued :— The 
only  question  for  decision  is,  whether  the  plaintiff  was 
entitled  to  have  notice  from  the  defendant  before  he 
commenced  operations,  and  that  question  depends 
mainly  upon  the  3rd,  82nd,  and  85th  sections  of  the 
Act  of  1855.  It  appears  from  section  3  that  the  term 
"  owner  "  applies  to  every  person  who  possesses  either 
of  the  two  qualifications  which  are  mentioned;  it 
applies  to  every  person  in  possession  of  the  land  or 
tenement,  or  in  receipt  either  of  the  whole  or  any  part 
of  the  rents  or  profits  of  any  lands  or  tenements,  but 
it  applies  equally  to  any  person  who  is  in  occupation 
of  the  land  or  tenement  for  a  greater  interest  than 
the  excepted  interest.  Now  the  plaintiff  is  in 
possession  and  occupation  of  the  rooms  I  have  men- 
tioned for  a  greater  interest  than  the  excepted  inter- 
est. It  is  observable  that  in  the  definition  of 
**  owner  "  that  1^e  words  **  whole  or  any  part  of  the 
rents  and  profits"  are  made  use  of,  but  that  the 
clause  does  not  go  on  to  speak  of  the  person  being  in 
occupation  of  any  part  of  the  land  or  tenement,  and« 
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indeed,  it  would  have  been  difficult  to  put  in  such 
words  with  reference  to  land  or  tenement.  I  think, 
however,  that  the  true  mode  of  interpreting  the 
Iftst  portion  of  that  definition  is  to  see  whether  the 
tenement  is  held  under  a  title  separately.  On  reading 
sections  82  and  85  it  is  also  p^in  that  the  building 
owner  must  give  notice  to  every  person  who,  according 
to  the  definition,  is  "  owner,"  adding,  of  course,  the 
epithet  *'  adjoining.*'  It  is  quite  clear  that  the  Act  of 
Parliament  contemplates  the  case  of  certain  persons 
who  would  be  afiPected  and  put  to  inconvenience  by 
the  building  owner,  who  are  not  persons  entitled  to 
receive  a  notice  as  adjoining  owners.  Take  the  case 
of  a  person  in  occupation  of  an  entire  house,  but  who 
only  holds  it  for  six  months.  I  suppose  in  the  gener^ 
public  interest  with  regard  to  building  within  the 
metropolitan  area,  it  was  considered  that  he  must  put 
up  with  inconvenience  at  least  to  this  extent,  that  he 
is  not  entitled  to  have  notice  given  him  by  the  build- 
ing owner. 

Now  I  have  to  find  out  from  these  sections  whether 
the  plaintiff  is  entitled  to  a  notice  or  not.     I  have 
said  that  in  respect  of  his  interest  he  is  clearly  an 
"adjoining  owner."     The  only  question  is  whether 
he  ought  to  be  held  not  to  be  an  adjoining  owner 
because  he  does  not  hold  the  entirety  of  the  house.     I 
think,  however,  on  the  true  construction  of  this  Act 
(which  I  admit  is  very  difficult  to  construe),  he  does 
hold  a  tenement  within  the  meaning  of  the  interpre- 
tation clause.      There  are  many  other  parts  of  the 
Act  which  may  be  referred  to  with  a  view  of  ascer- 
taining the  true  interpretation  of  this  somewhat  com- 
plicated Act  of  Parliament,  and  which  may  throw  some 
light  upon  the  subject.     I  have  referred  to  them,  but  I 
do  not  think  it  necessary  to  mention  them  in  detail. 
It  is  obvious,  of  course,  to  any  lawyer,  that  one  of 
the  difficulties  in  interpreting  an  Act  of  this  kind 
arises  from  the  fact  that  Parliament  has  seized  hold 
of  the  term   ** owner"    (which  is  unknown   to  the 
common  law  lawyers  of  this  country)  as  a  convenient 
term  to  use,   and  then   applied   it  by   means  of  a 
definition,  and  the  difficulty  arises  from  this  defini- 
tion not  being  so  clear  as  to  be  free  from  all  ambi- 
guity. There  are,  however,  two  decisions  on  this  expres- 
sion "adjoining  owner,"  by  both  of  which  I  consider 
myself  bound.     One  is  relied  upon  by  the  plaintiff 
and  the  other  is  relied  upon  by  the  defendants.     The 
first  is  the  case  of  Cowen  v.  Phillips^  and  no  doubt 
the  obsei*vations  which  the  defendants*  counsel  made 
upon  that  case  are  correct.     There  the  point  argued 
was  whether    a  person  having  a   greater  equitable 
interest  than  merely  as  tenant  from  year  to  year  was 
within  the  intention  of  the  Act.     Cowen,  the  plain- 
tiff, was  in  possession  of  the  shop  and  parlour  on  the 
ground  floor  and  two  kitchens  in  the  basement  which 
were  part  of  the  house,   being,  as  is  stated  in  the 
report,  part  of  No.  3,  Bruton-s&eet,  Bond-street,  and 
he  received  no  notice,  and  the  defendant  commenced 
to  knock  holes  in  the  party- w^all  exposing  part  of  the 
shop.      Sir  John    RomiUy   held  that  an    equitable 
interest  was  sufficient,    and  that  the  plaintiff  was 
entitled  to  notice.     Therefore,  thus  far,  I  have  a  case 
in  which  a  judicial  interpretation  has  been  put  upon 
this  statute  some  twenty-seven  years  ago,  applicable, 
BO  far  as  I  have  stated  the  facts,  to  the  case  which  is 
hefore  me  now.     But  no  doubt  there  does  appear  in 
the  judgment  a  statement  that  the  house  was  divided 
into  two,  with  two  doors,  and  it  is  said  that  that  is 
sufBcient  to  distinguish  that  case  from  the  one  which 
IS  now  before  me.     In  my  opinion  that  distinction  is 
insufficient.     I  agree  that  there  was,  so  far  as  the 
report  goes,  no  critical  examination   of  the  statute 
itself,  and  that  the  main  point  which  was  dealt  with 
was  this  question  of  the  equitable  interest. 
Now  the  other  case  is  Hunt  v.  Harris,    In  that  case 


Cowen  V.  Phillips  was  cited,  and  I  think,  without 
reading  the  judcment,  I  may  say  was  approved  by 
the  judges.  Erie,  C.J.,  Byles,  J.,  and  Montague 
Smith,  J.,  all  mentioned  it.  They  do  not  mention  it, 
I  agree,  as  a  decision  on  any  other  question  than  the 
main  question  as  to  the  equitable  interest  of  the 
plaintiff  Cowen,  but  they  had  the  case  before  them. . 
They  spoke  of  it  with  approval,  and  certainly  without 
disapproval.  Now  Hunt  v.  Harris  itself  was  a  case 
which  turned  mainly  upon  the  97th  section,  and  the 

Soint  for  determination  was  whether  Harris  was 
able  to  be  sued  for  contributions  by  Hunt,  the 
building  owner.  Harris  had  let  all  the  rooms  in  the 
house  separately  to  different  tenants,  some  of  the 
rooms  being  let  at  least  for  longer  terms  than  year  to 
year,  but  Harris  was  in  receipt  of  the  whole  of  the 
rents  and  profits  of  the  tenements,  and  the  judgment 
went  against  him  upon  the  ^ound  that  he  at  least 
was  liable  to  contribution,  and  that  he  could,  either 
under  the  statute  or  under  contract,  recover  over  his 
fair  proportion  of  the  expenses  which  he  would  have 
to  pay  from  his  tenants.  Without  reading  the  judg- 
ment through,  which  is  quite  unnecessary,  I  think 
the  simi  of  the  Chief  Justice's  judgment  is  to  be 
foimd  towards  the  end*of  the  judgment  at  page  37 
(19  C.  B.  N.  S.) : — '*  According  to  the  best  interpreta- 
tion I  can  put  upon  the  statute,  the  building  owner 
has  a  right  to  call  upon  the  person  who  holds  the 
entire  premises  for  a  long  term,  and  is  substantiidly 
in  possession  of  all  the  rents  and  profits.  I  do  not 
mean  to  say  that  the  owner  in  fee  simple  may  not 
also  be  liable.  But  I  can  see  my  way  clearly  to  the 
conclusion  that  the  owner  of  a  long  term  who  is  in 
receipt  of  the  rents  and  profits  is  liable."  There  are  - 
other  parts  of  the  judgment  which  I  will  not  stay 
now  to  quote,  but  the  substance  of  that  judgment 
and  of  the  other  judgments  is  that  Harris  at  least 
was  liable.  Then  Byles,  J.,  raised  a  question  of  this- 
sort,  whether  the  undertenants  had  any  interest  in 
the  wall,  and  there  may  have  been  something  in  the 
facts  of  that  case  which  justified  the  conclusion 
which  he  apparently  came  to,  or  which,  at  any  rate, 
he  was  supposed  to  have  arrived  at— namely,  that  the 
party- wall  had  not  been  demised,  so  that  the  ujider- 
tenant  had  no  interest  in  it.  I  cannot  assume  that 
Byles,  J.,  intended  to  decide  that  where  a  part,  say 
the  upper  part,  of  a  house  is  let  to  a  tenant  he  haa"- 
no  interest  in  the  party-walls,  that  the  landlord  can 
take  down  the  party- walls  and  leave  the  rooms  bare- 
and  open  to  the  sky ;  but  he  did  say,  *'  I  do  not  find 
that  he  " — that  is,  Harris — **  has  demised  any  portion 
of  the  party- wall "  ;  and  upon  the  facts  of  that  case 
that  statement  may  have  been  justifiable.  Unques- 
tionably, at  first  sight,  there  seems  to  be  some  slight 
inconsistency  in  holding  that,  under  the  construction 
01  this  statute,  the  adjoining  owner  who  is  bound  to 
contribute  to  the  builaing  owner  the  expense  is  not 
the  same  person  as  the  adjoining  owner  entitled  to 
notice  before  the  work  is  commenced.  But  I  think 
there  is  no  inconsistency. 

The  point  of  law  is,  that  the  Court  of  Common 
Fleas  said  that  Harris  at  least  is  liable,  and  could 
have  got  his  contribution  over,  because  he  is  one  of 
the  persons  at  any  rate  who,  under  the  definition 
clause,  is  owner,  and  they  held,  in  effect,  that  it  was 
not  necessary  for  the  plaintiff  Hunt  to  sue  every 
owner ;  but  such  an  interpretation,  however,  cannot, 
it  seems  tome,  be  put  on  the  85th  section.  The  85th  sec- 
tion requires  that  notice  should  be  given  to  **  owner," 
which  includes  every  person  accordmg  to  the  language 
of  the  interpretation  section.  To  go  back  to  what  I  con- 
sider the  substantial  point  which  the  defendants* 
counsel  has  attempted  to  raise  by  reference  to  the 
decision  of  Cmven  v.  Phillips,  1  put  this  case* 
Supposing  that  there  are  two  owners  in  fee  simple  of 
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a  house,  one  being  the  owner  of  the  lower  piui;  of  the 
house,  and  the  ol£er  the  owner  of  the  upper  part  of 
the  house,  and  the  owner  of  the  upper  part  of  the 
house  has  the  right  of  access  of  the  staircase  through 
the  doorway  and  along  the  staircase  to  get  to  his 
upper  part.  In  such  a  case  as  that,  I  should  take  it 
to  oe  clear  that  notice  must  be  given  to  both  of  those 
owners.  The  Act  imposes  on  the  building  owner  the 
duty  of  finding  out  who  is  the  adjoining  owner.  I 
am  not  dealing  with  a  case  of  dangerous  structure, 
but  I  am  dealing  with  a  case  of  an  alteration  in  a 
party-wall  for  the  convenience  and  for  the  benefit  of 
the  building  owner.  The  98th  section,  which  I  have 
already  referred  to,  relieves  the  building  ovmer  from 
a  difficulty  which  conceivably  he  mi^ht  be  in  of  not 
being  able  to  find  out  who  the  adjoining  owner  is 
by  providing  in  substitution,  in  cases  where  he  clearly 
cannot  find  him  out,  that  he  may  put  up  a  notice  on 
a  conspicuous  part  of  the  buildmg.  To  revert  once 
more  to  the  facts  of  this  case.  The  plaintiff  is  the 
person  who  will  suffer  loss  and  inconvenience  by  the 
operation  of  the  building  owner,  and  I  think  it 
would  be  wrong  and  a  narrow  interpretation  of  the 
sections  of  the  Act  which  I  have  had  to  deal  with,  if 
I  were  to  hold  that  he  is  not  entitled  to  notice.  I 
think  that  substantially  the  case  is  concluded  by  the 
case  of  Coweri  v.  Phillips,  which  was  before  Sir  John 
Bomilly  twenty-seven  years  ago.  I  grant  the  plaintiff 
an  interim  injunction. 

Solicitors,  Cooper  &  Bake ;  Hedges  &  Brandreth. 


Sng^J:}  Nov.  6;  Dec.  13. 

In  re  Slevin. 
Slevin  y.  Hepbubn.  (a.) 

Will — Charitable  legacy — Extinction  of  charity  after 
testator^ s  death  and  hefitre  jxtyment  of  legacy — Un- 
endowed charity — Lapse — Cy-pr^s. 

Where  a  testator  heqiieatlis  a  legacy  to  a  charity ^  which 
is  unejidowed  and  is  carried  on  at  the  cost  of  the  pro- 
prietoTy  and  which  is  in  existence  at  the  death  of  the 
testator,  hut  comes  to  an  end  before  the  legacy  is  paid,  the 
legacy  will  lapse,  and  will  not  be  applicable  cy-pr^s. 

Clark  y.  Taylor,  1  W,  R.  476,  1  Drew.  642,  followed. 

Adjourned  summons. 

John  Slevin,  of  Morpeth,  in  the  county  of  Northum- 
berland, a  Koman  Catholic,  made  his  will  on  the  14th 
of  February,  1883,  and  thereby  appointed  the  plaintiff, 
Michael  Slevin,  and  the  defendants,  A.  Hepburn  and 
B.  Fogan,  executors  and  trustees  thereof,  and  be- 
queathed, inter  alia,  the  following  legacies : — "I 
bequeath  the  following  charitable  legacies — ^namely, 
to  the  sisterhood  or  hcAy  of  persons  commonly  called 
the  Little  Sisters  of  the  roor  of  Newcastle-  upon-Tyne, 
£500;  to  the  Catholic  Industrial  School  at  Tudhoe, 
in  the  countv  of  Durham,  £500;  to  the  Chadwick 
Memorial  Industrial  Schools,  Town  Moor,  Newcastle- 
upon-Tyne,  £500,  to  be  called  the  Slevin  Bequest ;  to 
the  Brothers  of  Saint  Vincent  de  Paul,  Jarrow-on- 
Tyne,  £200;  to  the  Brothers  of  Saint  Vincent  de 
Paul,  South  Shields,  £200 ;  to  the  Brothers  of  Saint 
Vincent  de  Paul,  North  Shields,  £200 ;  to  the  Catholic 
Church  at  Jarrow-on-Tyne,  £200;  to  the  Catholic 
Church  at  South  Shields,  £200 ;  to  the  Orphanage  at 
Saint  Dominies,  Newcastle-upon-Tyne,  £200 ;  to  the 
Secular  Clergy  Fund  of  the  Diocese  of  Hexham  and 
Newcastle,  £20  "  ;  and  the  testator  directed  that  the 
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said  charitable  legacies  should  be  paid  exclusively  out 
of  such  parts  of  lus  personal  estate  as  might  be  "  law- 
fully applied  to  charitable"  purposes,  and  prefoaUy 
to  every  other  payment  thereout."  And  the  testator 
bequeathed  the  residue  of  his  estate  upon  trust  to  pay 
debts  and  legacies,  and  subject  thereto  unon  trust  for 
Michael  Slevin,  Margaret  Slevin,  Isabella  JeflBenon, 
and  his  daughter,  M.  M.  Slevin,  in  manner  therein 
mentioned. 

The  testator  died  on  the  24th  of  February,  1883, 
and  his  will  was  duly  proved  by  aU  three  executOR 
therein  named. 

The  orphanage  at  Saint  Dominies,  Newcastle-upan- 
T3me,  had  been  an  orphana^  founded  and  maiu^ged, 
since  1874,  by  Mrs.  E.  J.  Pnestman.  This  orpfaaosge 
was  alleged  to  have  been  closed  before  the  death  of 
the  testator,  and  on  the  14th  of  February,  1890,  the 
ben^daries  under  the  will  took  out  an  origiosting 
summons  asking  for  a  declaration  that  the  legacy  d 
£200  to  this  orphanage  had  lapsed  and  formed  pot 
formed  part  of  the  residuaiy  estate. 

Evidence  was  put  in  on  behalf  of  Mrs.  Pnestman, 
who  was  a  defendant,  to  the  effect  that  she  under- 
took the  charge  of  four  or  five  orphan  ffiris  about 
1874,  and  rented  a  small  house  for  them  and  a  matom, 
in  Newcastle.  At  that  time  Mrs.  Pnestman  was  re- 
siding at  Benwell,  near  Newcastle.  In  1878  she 
bought  a  house  in  Newcastle  for  the  purposes  of  tlie 
orphanage,  the  inmates  of  which  numbered  nearij 
thirty.  Tliis  house  was  m  a  Boman  Catholic  district 
kno^-n  as  St.  Dominic*  s,  and  the  orphanage  was 
called  St.  Dominic's  Orphanage.  The  orphan^  was 
carried  on  as  theretofore  by  Mrs.  Pnestman,  by  ber 
and  her  agents,  at  her  cost,  until  the  month  of  May, 
1882,  when  Mrs.  Priestman  went  to  reside  at  Clifton, 
Bristol,  to  which  place  she  removed  most  of  the 
children  and  placed  them  in  various  orphanages  in  the 
neighbourho<Kl  of  Clifton,  wishing,  as  she  deposed,  to 
keep  her  orphanage  together,  leaving  six  or  sefwn 
girls  at  the  house  in  Newcastle  under  the  charge  of  a 
matron.  They,  or  some  of  them,  remained  there  tiD 
about  the  end  of  March,  1883,  when  the  house  became 
empty,  being  at  the  end  of  1883  sold  by  Mrs.  Priest- 
man  to  a  Dominican  Sisterhood  of  Newcastle  for  an 
infirmary.  Mrs.  Priestman  did  not  a^ain  reside  at 
Newcastie. 

No  claim  was  made  by  or  on  behalf  of  Mrs.  Priest- 
man or  her  orphanage  until  some  date  after  the  18th 
of  May,  1889,  when  a  claim  was  put  in  in  reply  to  an 
advertisement  by  the  executors.  Mrs.  Priestman  was 
not  represented  on  the  hearing  of  the  summoxis  in 
court  and  made  no  claim  penionally  to  the  legacy. 
Evidence  was  also  adduced  to  show  that  the  testator 
had  inn>ected  the  orphanage  a  considerable  time  piior 
to  his  death,  and  had  announced  his  intention  of  be- 
queathing money  for  the  benefit  of  the  institatioD. 
It  appeared  that  Mrs.  Priestman  had  left  Clifton,  and 
was  residing  at  various  health  resorts  in  England. 

Q,  Welby  King,  for  the  summons.— The  legacy 
lapses.  There  is  also  a  question  whether  the  orpbaa- 
age  ceased  to  exist  before  the  testator's  death,  but  tbe 
evidence  shows  that  it  virtually  did  so  cease  :  Clofi 
V.  Taylor,  1  W.  B.  476,  1  Drew.  642.  There  is 
nothing  in  the  will  to  show  that  the  testator  appro- 
priated any  specific  part  of  his  estate  to  charitahfr 
purposes  as  a  whole. 

He  also  referred  to  In  re  Ovey,  Broadbent  v.  Barrw, 
33  W.  B.  821,  29  Ch.  D.  560,  and  Fisk  v.  Attoraeif' 
Oeneral,  15  W.  B.  1200,  L.  B.  4  Eq.  521. 

M,  Ingle  Joyce,  for  the  Attomey-GOTeral.— 1|» 
institution  was  carried  on  for  a  short  time  after  tte 
testator's  death.  The  intention  of  the  testator  ongtt 
to  be  carried  out,  and  a  scheme  cypres  framed :  Hai^ 
V.    Trego,   6  Buss.   113.     The  date  of  the  testator' 
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death,  1840,  in  the  report  of  ClarJc  v.  Taylor ,  in 
1  Drew.  642,  is  wrong. 

R,  F.  Norton,  for  the  executors. 

Welby  King,  in  reply,  referred  to  Russell  v.  Kdlett, 
3  Sm.  &  GriflF.  264,  and  Attorney-General  v.  Frauncts, 
W.  N.,  1866,  p.  280. 

[Note. — ^Upon  examination  of  the  record  Clark  v. 
Taylor y  since  the  heeuing  of  this  case,  it  has  been 
found  that  the  date  of  the  testator's  death  was  the  9th 
of  October,  1846.  The  year  in  which  such  death  took 
place  is  correctly  stated  at  1  W.  B.  476.] 

Cur,  adv,  mdU 

Dec.  13. — Stibling,  J.  (after  stating  the  facts  and 
coming  to  the  conclusion  that  vie  orphanage, 
altiioiigh  about  to  be  discontinued,  had  not  ceased  to 
exist  at  the  date  of  the  testator's  death,  continued : — ) 
—The  question  which  I  have  to  decide  is  whether  the 
legacy  of  £200  bequeathed  to  the  orphanage  ought 
now  to  be  applied  cy-jprh  or  whether  it  falls  into  the 
residue. 

On  behalf  of  the  Attomey-Gfeneral  the  case  of 
Hayttr  v.  Trego  was  relied  upon.  There  Thomas 
Hodson,  by  his  will  dated  in  June,  1819,  gave  a  legacy 
of  £500  to  a  voluntary  society  called  the  *'  Plymouth 
and  Devonshire  Asylum  for  the  reception  of  Female 
Penitents."  The  testator  died  in  June,  1821,  at  which 
time  the  asylum  was  still  in  existence;  but  on  the 
29th  of  May,  1822,  long  before  the  assets  could  be 
administered,  the  society  was  dissolved,  the  charitable 
establishment  was  completely  broken  up,  and  the 
fmniture  and  other  property  belonging  to  it  were  sold. 
The  question  in  the  case  was  whether  the  sum  of  £500 
was  to  be  applied  to  charitable  purposes  by  the  Crown 
mider  the  sign  manual,  or  was  to  be  administered 
by  the  court  cy-pres.  The  Master  of  the  Bolls  says, 
"  The  testator  here  having  marked  out  the  particular 
nature  of  the  charity  to  whi(^  he  wished  the  legacy 
to  be  applied,  the  court  will  execute  his  intention  cy- 
pres, and  the  i^aster  must  settle  a  scheme  having 
r^^ard  to  the  testator's  will."  It  seems  there  to  have 
been  assumed,  rather  than  judicially  determined,  that 
the  legacy  was  to  be  appHed  cy-pres. 

The  residuary  legatees,  on  tke  other  hand,  con- 
tend that  the  case  was  governed  by  the  doctrine 
laid  down  in  Clark  v.  Taylor,  There  the  will  of  James 
Bavlis,  the  testator,  contained  the  following  gift : — 
**  And  I  give  to  the  treasurer  for  the  time  bemg  of 
the  Fen^e  Orphan  School  in  Greenwich  aforesaid, 
wtronized  by  Mrs.  Enderly,  the  sum  of  £50  for  the 
benefit  of  that  charity."  It  appeared  by  the  evidence 
that  Mrs.  Enderly,  named  in  we  will,  was  a  lady  of 
fortone  who  had  been  in  the  habit  for  many  years, 
previous  to  and  after  the  year  1839,  of  spending  her 
own  money  in  the  education  and  maintenance  of 
sereral  female  children,  sometimes  in  one  house, 
sometimes  in  another,  in  Greenwich,  which  she  rented 
at  her  own  eoroense,  sometimes  at  her  own  house. 
Urs.  Enderly  K>r  a  portion  of  the  period  had  a  board 
put  in  front  of  the  house,  with  the  words  "Orphan 
Girls*  Sdiool,"  or  **  Female  Orphan  School,"  or  some 
SQch  words  painted  on  it.  There  never  was  any  trust 
or  deed  of  endowment,  or  any  treasurer,  the  sdiool 
being  simply  a  school  voluntarily  k^t  up  by  Mrs. 
Enderly  at  her  own  expense.  Mrs.  Endeny  discon- 
tinned  the  school  in  November,  1846,  the  children 
fiien  being  educated  being  sent  away,  and  no  such 
school  afterwards  continued. 

,  The  testator's  will  was  dated  March,  1839 ;  he  died 
in  October,  1840.  (See,  however,  note  above  at  end 
of  argoment.)  The  question  was  whether  the  bequest 
to  this  school  failed  and  fell  into  the  residue,  or 
whether  it  was  dedicated  to  charity  and  was  to  be 

disposed  of  cy-pres,     [His  lordship   then   read  the 


judgment  of  Eindersley,  V.C,  in  that  case,  and 
continued : — 1  Clark  v.  Taylor  was  followed  by  Lord 
Hatherley,  when  Vice-Chancellor,  in  Fisk  v.  Attorney ^^ 
General,  where,  however,  the  legacy  was  given  to  an 
institution  which  was  dissolved  in  the  lifetime  of  the 
testator.  The  Vice-Chancellor  says: — **Then  there 
is  the  other  point,  which  was  argued  by  Mr. 
Wickens,  as  to  the  gift  to  the  charity  which  no  longer 
exists.  I  am  far  nrom  saying  that  that  argument 
may  not  some  day  or  other  require  further  considera-^ 
tion,  but  there  are  two  decisions,  one  by  Eindersley 
V.C,  of  Clark  v.  Tatflor,  the  other  by  Stuart,  V.C, 
which  expressly  decide  that  when  a  gift  is  made  by 
will  to  a  charity  which  has  expired,  it  is  as  much  a 
lapse  as  a  gift  to  an  individual  who  has  expired." 
In  In  re  Ovey,  Broadhent  v.  Barrow,  Pearson,  J.,  on, 
the  authority  of  Clark  v.  Taylor  and  Fisk  v.  Attorney- 
General,  held  that  a  legacy  (being  one  of  several 
described  as  **  money  legacies  for  charitable  pur^ 
poses")  in  favour  of  a  particular  institution  lapsed 
because  the  institution  had  ceased  to  exist  at  the 
time  when  the  testator  made  his  will,  and  conse-- 
quently  at  the  time  of  his  death. 

The  doctrine  of  these  cases  appear  to  have  been 
recognized  by  the  Court  of  Appeal  in  Biscoe  v. 
Jackson,  35  W.  B.  554,  35  Oh.  B.  460.  The  cases  of 
Clark  V.  Taylor,  Fisk  v.  Attorney-General,  and  In  rt 
Ovey,  Broadhent  v.  Barrow,  were  cited  in  argument, 
and  in^ving  judgment  Cotton,  L.J.,  says  : — *'  It  is 
clear  that  where  there  is  a  legacy  given  to  a  particu- 
lar legatee,  and  that  legatee  fails  before  the  death  of 
the  testator,  there  being  only  the  gift  to  the  particu- 
lar legatee,  even  though  that  legatee  is  an  institution^, 
the  legacy  fails." 

It  thus  appears  that  there  is  a  very  considerable 
weight  of  authority,  too  great,  in  my  judgment,  to 
be  oisreg^arded  by  a  court  of  first  instance,  for  the 
proposition  that  a  le^cy  given  to  a  x>articular  charit- 
able institution  fails  if  the  institution  ceases  to  exist. 
It  is  said,  however,  that  there  is  a  difference  where 
(as  here)  the  institution  is  in  existence  at  the 
testator's  death;  that  in  this  respect  the  cases  of 
Hayter  v.  Trego  and  Clark  v.  Taylor  are  at  vari- 
ance, and  that  the  former  decision  ought  to  be 
preferred. 

It  seems  dear  that  Lord  Hatherley,  Pearson,  J.,  and 
Cotton,  L.J.,  treated  the  cases,  with  which  they  re- 
spectively dealt,  as  similar  to  the  ordinary  case  of  lapse 
by  the  death  of  an  individual  legatee  in  the  lifetime 
of  the  testator.  If  the  legatee  survives  the  testator 
by  one  hour,  there  is  no  lapse,  and  it  would  seem 
strange  if,  in  this  particular  case,  the  law  (which,  in. 
many  instances,  upholds  gifts  to  charity  which,  if 
made  in  favour  of  individuals,  would  have  failed :  see 
Moggridge  v.  Thackwell,  7  Ves.  p.  69 ;  Mills  v.  Farmer,  1 
Mer.  55,  and  cases  there  cited)  were  less  favourable 
to  a  charitable  institution.  Further,  it  does  not  seem 
right  that  the  destination  of  the  legacy  should  be 
affected  by  the  accidental  circumstance  Ihat  a  longer 
or  a  shorter  time  is  required  for  the  administration  of 
the  testator's  estate.  If,  then,  the  charitable  institu- 
tion intended  to  be  benefited,  be  expressly  organized 
and  endowed  wiih  funds  devoted  to  charitable  pur- 
poses, and  be  dissolved  subsequently  to  the  testator's 
death,  and  before  the  payment  of  the  legacy,  it 
would  seem  to  me  that  the  legacy  ought  to  be  devoted 
to  the  same  purposes  as  any  surplus  funds  of  the  in- 
stitution remaining  unapplied  at  the  time  of  the  dis- 
solution, for  those  funds  would  presumably  have  been 
augmented  by  the  payment  of  tne  legacy.  That  such 
funds  are  applicable  cy^pres  is  shownby  many  cases,  of 
which  Spiller  v.  Maude,  32  Ch.  D.  158n,  is  one.  I 
apprehend  the  decision  in  Hayter  v.  Trego  rests  on 
some  such  view  of  the  law,  and  I  should  be  prepared 
to  follow  it  under  similar  dreumstances. 
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In  the  present  case,  however,  the  institution  was 
not  organized  or  endowed;  everything  was  done  at 
the  expense  of  Mrs.  Friestman.  If  the  legacy  had 
been  paid  over  to  her  at  the  death  of  the  testator,  the 
result  would  have  been  that  she  would  have  had  so 
much  the  less  to  expend  out  of  her  own  moneys.  It 
is  dear,  however,  that  the  testator  did  intend  to 
benefit,  not  herself  personally,  but  the  institution,  and 
«he  in  fact  does  not  now  claim  the  legacy. 

Under  circumstances  almost  identical  with  these, 
Kindersley,  V.C.,  held  in  Clark  v.  Taylor  that  the 
legacy  failed.  The  ratio  decidendi  appears  to  be  given 
in  the  last  paragraph  of  the  judgment  in  that  case. 
It  is  doubtless  unsatisfactory  that  the  case  should 
have  been  decided  without  the  attention  of  the  Vice- 
Ohancellor  being  called  to  Hayter  v.  TregOy  and  it  may 
be  thought  that  the  distinction  between  the  two  cases 
savours  of  refinement.  Still,  I  am  unable  to  say  that 
they  are  absolutely  at  variance;  furtiier,  Clark  v. 
Taylor  was  decided  in  1853,  and,  so  far  from  having 
been  overruled,  has  formed  the  basis  of  subsequent 
decisions.  I  think  that  I  ought  not  to  depart  from  it 
in  a  case  which  so  closely  resembles  it. 

It  was  suggested,  however,  that  the  words  with 
which  the  gift  commences,  **  I  bequeath  the  follow- 
ing charitable  legacies,"  amounted  to  a  dedication  to 
charitable  purposes  of  the  amounts  of  the  legacies  so 
bequeathed,  and  that  effect  ought  to  be  given  to  the 
general  charitable  intention  thus  indicate.  I  think, 
upon  consideration  of  the  whole  will,  and  particidarly 
of  the  words  which  introduce  the  immediately  pre- 
ceding gifts,  **  I  bequeath  the  pecuniary  legacies 
following,"  that  the  words  relied  on  are  made  use  of 
merely  as  a  convenient  mode  of  grouping  together  the 
various  particular  institutions  which  the  testator 
meant  to  benefit,  and  that  it  would  strain  them  too 
much  to  hold  that  a  general  charitable  intention  is 
thence  to  be  inferred. 

In  my  opinion,  therefore,  the  legacy  fails,  but  the 
'Hosts  of  all  parties,  including  the  Attomey-(}eneral, 
must  be  paid  out  of  the  fund. 

Solicitors,  Orundy,  Izjod,  &  Qrundyy  for  IF.  Wehl, 
Morpeth;  PaUiaon,  Wigg,  &  Co,y  for^.  E.  BicJiardsouy 
Newcastie-upon-Tyiie ;  Hare  &  Co,,  for  The  Solicitor 
to  the  Treasury. 


Chan.  Div.   }  ^       ^_ 

Kekewich,J.j  .  J«^- 22. 

In  re  Croom. 
Eng^ajo)  V,  Provincial  Assets  Co.  (Limited),  (a.) 

Bankruptcy — Scheme  of  arrangement — Approval  of 
scheme  hy  court — After^acquired  property  of  debtor — 
Order  of  discharge— Bankruptcy  Act,  1883  (46  &  47 
Vict,  c.  52),  ss.  18,  28,  44. 

In  a  liquidation  by  scheme  of  arrangement  or  com- 
position under  the  Bankruptcy  Act,  1883,  it  is  matter  of 
contract  between  the  creditors  and  the  debtor  what  pro- 
perty shall  vest  in  the  trustee  for  the  creditors,  and  at  what 
date  the  debtor  shall  be  discharged. 

Accordingly,  in  the  absence  of  any  stipulation  in  the 
scheme  approved  by  the  court  to  the  contrary,  the  scheme 
only  operates  to  convey  to  the  trustee  property  to  which 
the  debtor  is  entitled  at  the  date  of  the  approval  of  the 
scheme  by  the  court,  and  the  approval  by  the  court 
operates  as  a  discharge  of  the  debtor. 

Adjourned  summons. 

On  the  4th  of  May,  1888,  H.  L.  Croom,  a  trader, 

{a.)  Bei)orted  by  James  H.  Bakewell,  Esq.,  Bar- 
rister-at-Law. 


filed  a  petition  in  bankruptcy  in  the  Poole  CSonnty 
Court,  and  on  the  same  day  a  receiving  order  wm 
made  against  him.  Subsequently  his  creditors  passed 
a  resolution  for  a  scheme  of  arrangement,  and  on  the 
16th  of  July,  1888,  the  scheme  was  duly  approved  by 
the  court.  Under  the  sdieme  the  whole  of  Groom's 
estate  was  vested  in  Ernest  Foreman  as  trustee,  fortk 
purpose  of  paying  the  debts  in  full,  with  interest,  by 
certain  instalments;  in  case  of  failure  to  pay  aay 
instalment,  the  trustee  was,  within  fourteen  days,  to 
proceed  to  realize  the  estate  for  the  purpose  of  pay- 
mg  the  creditors ;  also,  the  trustee  was  tobe  employed 
to  carry  on  Croom's  business  under  the  supervisioD  of 
a  committee  of  inspection.  Croom  having  made 
default  in  payment  of  the  instalments,  the  bsstoe 
took  steps  to  realize  the  estate,  and  on  the  22nd  of 
February,  1889,  he,  with  Croom's  consent,  entered 
into  an  agreement  in  writing  with  the  Frovmcal 
Assets  Co.  (Limited)  for  the  side  to  them  of  all  Fare- 
man's  estate  and  interest  as  trustee  under  the  bank- 
ruptcy proceedings. 

On  the  10th  of  September,  1889,  Charles  Croom, 
the  uncle  of  H.  L.  Croom,  died,  having  bv  bis  wiL 
dated  the  27th  of  January,  1888,  devised  and  be- 
queathed his  residuary  real  and  personal  estate  to 
trustees  upon  trust  for  sale,  and  to  divide  the  proceeds 
equally  between  H.  L.  Croom  and  seven  other  persons. 
The  share  of  H.  L.  Croom,  after  deducting  a  sum  of 
£71  claimed  to  be  retained  by  one  of  the  trustees  in 
discharge  of  a  debt  due  to  him  from  H.  L.  Croom, 
amounted  to  £306. 

By  an  indenture  dated  the  31st  of  December,  1SS9, 
and  made  between  Foreman,  the  bankruptcy  trostae, 
of  the  one  part,  and  the  Provincial  Assets  Co.  of  the 
other  part,  after  reciting  the  agreement  of  the  22nd 
of  February,  1889,  Foreman,  in  consideration  of  the 
purchase-money  therein  mentioned,  granted  and 
assigned  to  the  company  *'all  that  the  estate  and 
interest  of  him,  the  said  E.  Foreman,  of,  in,  and  to 
the  real  and  personal  property  vested  in  or  belonging 
to  the  said  E.  Foreman  as  trustee  under  the  said  bank- 
ruptcv  proceedings,  to  hold  the  same  unto  and  to  the 
use  of  tiie  company  for  all  the  estate  and  interest  of 
the  said  E.  Foreman  therein." 

On  the  same  day  one  Atkinson  obtained  judgment 
against  H.  L.  Croom  for  £116  and  costs  in  a  Queen's 
Bench  action  commenced  on  the  17th  of  December. 
1889. 

By  an  agreement  under  seal,  dated  the  2Tth  of 
January,  1890,  and  made  between  H.  L.  Croom  of  the 
first  p£Lrt,  the  Provincial  Assets  Co.  of  the  second  part, 
and  Edward  Bicker  and  Henry  Charles  Bicker  of  the 
third  part,  after  reciting  the  bankruptcy  proceedings, 
and  that  H.  L.  Croom  would,  except  for  the  scheme 
of  arrangement,  be  entitled  under  the  will  of  his  nnde 
to  an  interest  in  his  estate,  **  which  said  interest  is,  by 
virtue  of  the  said  scheme  of  arrangement,  now  vested 
in  the  company,  as  the  said  H.  L.  Croom  hereby  ad- 
mits,'' it  was  agreed  that  such  interest  should  be  re- 
ceived by  the  company,  who,  after  realizing  the  same, 
should  pay  the  net  proceeds  to  the  Messrs.  Bicker  for 
distribution  among  such  of  the  creditors  of  the  said 
H.  L.  Croom,  to  whom  he  had  incurred  dehts  sane? 
the  scheme,  as  the  company  should  direct. 

The  trustees  of  Charles  Croom's  will  having  re- 
ceived notice  of  the  respective  claims  of  the  judgment 
creditor  and  of  the  company,  under  their  assignment, 
took  out  a  summons  to  have  it  determined  what  per- 
son or  persons  were  entitled  to  the  £306  in  their 
hands,  and  in  what  proportions.  No  order  for  H.  L- 
Croom's  discharge  had  yet  been  pronounced  in  the 
bankruptcy  proceedings. 

S,  Dickinson,  for  the  trustees  of  the  ¥nll. 

Marten,    Q,C.,   and  B,    W.  Harper,    for  the  com- 
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winy. — ^H.  L.  Groom  has  not  obtained  an  order  of 
aiachar|;e,  and  the  bankruptcy  proceedings  are  still 
continuing ;  the  legacy,  therefore,  vested  m  the  trus- 
tee for  the  creditors,  and  passed  to  the  company  by 
the  assignment  of  the  31st  of  December,  1889: 
Bankruptcy  Act,  1883,  s.  18.  Secondly,  the  debtor 
And  his  judgment  creditor,  who  claims  under  him, 
■axe  bound  by  the  subsequent  agreement  of  the  27th 
of  January,  1890. 

George  Elliott,  for  the  iudgment  creditor. — The 
approval  by  the  court  on  the  16th  of  July,  1888,  of 
the  scheme  of  arrangement  is  equivalent  to  an  oider 
of  discharge ;  the  legacy  was  acquired  after  that 
date,  and  did  not  vest  m  &e  trustee,  and  did  not  pass 
by  the  conveyance  by  him  to  the  company  of  "  all 
his  estate  and  interest  as  trustee '' :  Ex  parte  Clarke 
In  re  Clark,  32  W.  R.  775,  13  a  B.  D.  426,  at  p. 
434.  The  agreement  of  the  27th  of  January,  1890, 
was  executed  under  the  erroneous  impression  that 
the  legacy  had  become  vested  in  the  trustee,  and 
-should  not  be  enforced. 

Marten,  Q.C.,  in  reply. — The  dictum  of  Baggallay, 
L.J.,  which  is  relied  on,  was  not  necessary  to  the 
decision  in  Ex  parte  Clark,  and  was  not  concurred  in 
by  the  other  judges. 

Kekewich,  J. — There  is  an  essential  distinction 
hetween  a  liquidation  by  arrangement,  composition,  or 
scheme,  and  a  bankruptcy.  In  bankruptcy  there  is 
what  is  called  a  ces^io  honorum  by  force  of  the  statute. 
The  contract  between  the  bankrupt  and  his  creditors 
has  the  seed  of  the  statute ;  it  derives  its  force  from 
the  statute ;  and  one  expects  to  find,  and  does  find, 
that  more  operative  power  is  given  to  that  contract 
than  wculd  be  given  to  it  if  it  were  a  contract  between 
parties  under  ordinary  circumstances.  The  debtor  is 
hound  to  hand  over — that  is  to  say,  the  statute  takes 
out  of  him  and  hands  over — not  only  the  property 
vested  in  him  at  the  moment,  but  that  to  which  he 
becomes  entitled  so  long  as  the  bankruptcy  continues ; 
and  that  is  all  appropriated  for  payment  of  his 
creditors ;  and  there  are  many  other  provisions  in  the 
statute  which  obtain  their  force  simply  from  the 
statute,  and  which  one  would  not  expect  to  find  in  an 
ordinary  contract.  On  the  other  himd,  a  liquidation 
by  a  sdieme  of  arrangement  is  sanctioned  by  the 
statute,  and,  according  to  the  statute  and  the  rules 
made  thereunder,  is  only  a  contract  between  the 
parties ;  and  one  approaches  a  contract  between  parties 
from  a  different  point  of  view  from  that  from  which 
one  regards  a  mere  statutory  provision.  One  would 
not  expect  to  find,  in  the  case  of  parties  contracting, 
that  any  definite  act  on  a  given  day  should  operate  to 
vest  in  any  of  the  parties,  or  a  trustee  for  them, 
property  not  then  in  existence,  but  to  be  acquired  at 
flome  future  date.  The  parties  mig^ht  make  any  con- 
tract they  pleased  that  it  should  be  so,  but  it  is 
obvious  tliat  without  the  statute  no  words  used  in  any 
agreement,  whether  under  seal  or  not,  will  vest  in  any 
person,  as  trustee,  property  not  yet  belonging  to  one 
of  the  parties,  but  which  may  belong  to  bun  at  a 
future  time.  That  must  be  borne  in  mind.  Then, 
turning  to  the  statute,  section  18  provides  for  a  com- 
position or  scheme  of  arrangement;  and  it  provides 
what  may  be  done  in  that  way,  how  it  is  to  be 
«niyed  at  by  the  creditors  witii  the  debtor,  and, 
having  been  arrived  at  between  them  as  a  matter  of 
contract,  how  it  is  to  be  approved  by  the  court.  It 
does  not  specify  in  so  many  words  \^hat  property  is 
to  belong  to  the  trustee  for  the  creditors,  for  tne  very 
rcMon  that  it  may  be  that  there  is  no  property  at  all 
which  is  to  belong  to  him;  and  still  less  could  the 
l^gukture  foresee  what,  particular  property  the 
creditors  would  insist  on  taking  from  the  debtor,  or. 


as  not  infrequently  happens,  those  of  his  friends 
who  are  assisting  him  in  his  difficulties.  That  is  a 
matter  of  contract  between  the  parties ;  and  provided 
that  it  is  within  the  language  of  the  statute,  or  that 
which  the  statute  says  may  be  done,  the  scheme  is 
approved  and  takes  effect  under  the  statute.  Again, 
the  statute  does  not  say  when  the  debtor  shall  be  dis- 
charged from  his  debts ;  there  is  nothing  which  I  can 
find  equivalent  to  a  provision  for  discharge — that  is, 
not  in  express  terms.  That  seems  to  have  been  left 
to  the  discretion  of  the  creditors.  They  are  to  say, 
not  only  what  property  shall  pass  to  the  trustee  to  be 
administered  for  their  benefit,  but  when  they  will  be 
so  satisfied  with  the  provision  made  for  payment  of 
their  debts  that  they  will  turn  him  out  as  a  free  man, 
again  to  trade  and  contract  other  debts,  discharged 
from  his  liability  to  them. 

Some  parts  of  section  18  have  reference  to  other 
parts  of  the  Act,  but  there  is  nothing  in  sub-sections 
12  or  13  referring  to  the  order  of  discharge ;  and  I 
think  that,  reading  section  44  into  those  sub-sections, 
what  is  meant  by  the  commencement  of  the  composi- 
tion or  scheme  of  arrangement  must  be  the  time 
when  the  composition  or  scheme  is  sanctioned 
by  the  creditors.  It  is  at  that  time  it  commences, 
and  I  cannot  adopt  the  view  that  it  means  the 
time  of  the  order  approving  the  composition  or 
scheme,  because  the  order  is,  by  sub-section  12 
of  section  18,  expresdy  made  equivalent  to  an  order 
of  adjudication.  Then,  what  is  to  be  done  when  the 
scheme  has  been  sanctioned  by  the  creditors  P  It  is 
then  to  be  submitted  to  the  court,  and  the  court  is  to 
see  whether  the  terms  are  reasonable.  The  court  is 
directed  to  withhold  its  sanction  if  any  facts  are 
proved  which  show  that  the  debtor,  being  a  bank- 
rupt, would  not  be  entitled  to  his  order  of  discharge ; 
and  to  ascertain  the  way  in  which  that  is  to  be  done 
reference  must  be  made  to  section  28,  which  states 
what  will  justify  the  court  in  refusing  the  order  of 
discharge.  But  beyond  that  there  is  no  provision 
that  the  approval  of  the  scheme  shall  be  equivalent 
to  the  order  of  discharge.  At  the  same  time  it  is 
almost  implied  in  the  provision  that  the  court  is,  on 
the  occasion  when  it  is  asked  for  its  approval  of  the 
scheme,  to  determine  whether  the  debtor  has  or  has 
not  been  guilty  of  anv  of  those  acts  which,  if  he 
were  a  bankrupt,  would,  if  proved,  disentitle  him  to 
his  order  of  discharge.  It  is  necessary  to  refer  to 
section  44,  sub-section  2  (i.),  which  saya  that  the 
property  of  the  bankrupt  divisible  among  his  credi- 
tors shcdl  consist  of  **  all  such  property  as  may  belong 
to,  or  be  vested  in,  the  bankrupt  at  the  commence- 
ment of  the  banlmiptcy,  or  may  be  acquired  by 
or  devolve  on  him  before  his  discharge."  Now, 
unless  I  find  something  directly  equivalent  to 
"before  his  discharge,"  I  think  that  i  am  thrown 
back  on  the  contract  between  the  parties,  con- 
strued, of  course,  with  reference  to  the  statute  and 
the  bankruptcv  law  in  general.  The  contract  is  that 
the  whole  of  the  debtor's  estate  shall  be  assigned  to 
Mr.  Foreman  as  trustee,  and  that  the  claims  shall  be 
paid  in  full  by  certain  instalments,  and  that,  in  the 
event  of  failure  to  pay  the  instalments,  the  trustee 
shall  within  fourteen  days  proceed  to  realize ;  and,  of 
course,  it  is  to  be  borne  in  mind  that  there  is  a  large 
power  behind  in  the  event  of  the  debtor  not  doing 
his  duty — a  power  of  revoting  the  scheme  so  that 
bankruptcy  may  supervene.  That  points  to  a  contract 
between  the  parties ;  the  debtor  having  made  a  state- 
ment of  what  he  had  which  was  available  for  pay- 
ment of  his  debts,  the  creditors  met  and  considered 
what  the  debts  were,  and  a  composition  was  there- 
upon agreed  to — a  composition  which  in  the  present 
case  is,  no  doubt,  to  resmt  eventually  in  the  payment 
of  20s.  in  the  poiu^:  but  still  it  is  none  the  less  a 
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oomposition  because  they  were  not  to  be  paid  a  sum 
down  in  full  of  tbeir  claims,  but  time  was  to  be 
nven,  which  is  an  important  part  of  a  compromise. 
The  creditors  were  to  be  paid  in  that  way  because, 
on  a  review  of  the  whole  matter,  they  saw  and  were 
satisfied  that  the  debtor's  property  was  enough  to  pay 
them  in  that  way. 

That   seems  to  me  to   exclude  the  consideration 
of  property  coming  to  the  debtor  at  a  future  time. 
The  estimate  was  made  of  what  he  had  then,  and  that 
might  include,  and  probably  would  include,  a  rever- 
sionary interest,  whetiier  vested  or  contingent,  but 
oould  not,  in  my  opinion,  include  a  mere  expectancy. 
The  estimate  was  framed  on  the  estate  then  available 
for  payment  of  debts.     All  that  seems  to  show  that 
.  when  this  was  sanctioned  and  became  binding,  the 
court  having  by    force    of    the    statute    considered 
whether  the  debtor  would  be  entitled  to  his  order  of 
discharge  or  not,  he  was  discharged  and  was  a  free 
man.    That  seems  to  be  the  necessary  result  of  the 
consideration  of  the  Act,  though  I  do  not  find  any 
express  provision    in  the    Act  that  any  particular 
event  shall  operate  as  an  ord^r  of  discharge.     There 
is,  moreover,  distinct  authority  upon  the  point  in  Ex 
parte  Clark.     I  do  not  forget  that  what  was  there 
said  by  Baggallay,   L.J.,  was  not  necessary  to  the 
decision ;  but  neither  of  the  other  two  Lords  Justices 
dissented  from  his  view ;  on  the  contrary  they  appear 
to  have  supported  it.     I  think  that,  imless  there  is 
a  stipulation  between  the  creditors  and  the  debtor, 
approved  by  the  court,  that  after-acquired  property 
shall  be  brought  in,  such  property  is  not  brought  in. 
I  hold,  therefore,  that  the  proper  construction  is  that 
the  scheme  only  operates  to  convey  to  the  trustee 
what  the  debtor  was  entitled  to  at  the  date  of  the 
approval  of  the  scheme  by  the  court,  when  it  became 
completely  operative.      That  being  so,  this   legacy, 
which  was  not  known  to  exist,  and  did  not  exist 
until  the  death  of  this  testator   in  the    following 
September,  did  not  vest  in  the  trustee,  and  did  not 
pass  under  the  deed  of  December  31,   1889,  to  the 
jProvincial  Assets  Go. ;  and  accordingly  their  claim, 
so  far  as  it  rests  on  the  statute,  fails.    With  respect, 
however,  to  the  agreement  of  January  27,  1890,  the 
debtor  is  boimd  by  the  admission  there  made  under 
seal,  that  this  legacy  was  at  that  date  vested  in  the 
company,    and    the  judgment  creditor  who  claims 
under  the  debtor  is  also  TOund.     I  do  not  see  how  I 
can  get  over  that  admission,  but  I  will  give  the 
judgment  creditor   an   opportunity  of  taking  such 
proceedings  as  he  may  be  advised  to  set  the  affree- 
ment  right.    The  order  will  be  for  payment  of  the 
fund  in  the  hands  of  the  trustees  of  the  will  (after 
deducting  Hieir  costs)  to  the  company  at  the  expira- 
tion of  fourteen  days  after  service  by  the  trustees  of 
the  order  upon  H.  li.  Groom. 

Solicitors,  Winter  &  Co,,  for  Mooring ,  Aldridge,  & 
Hay  don,  Bournemouth;  Bamsden,  Radcliffe,  &  Co,, 
for  Ramsden,  Sykes,  &  Ramsden,  Huddersfield ; 
Peacitck  &  Goddard,  for  J,  H.  R,  Smi/the,  Bourne- 
mouth. 


Q.  B.  Div.  (Day  and  1 
Lawrance,  JJ.)      J 


Oct.  27. 


GONYBEABE  V.  LONDON  SCHOOL  BOABB.   (a.) 

Schffol  board — Member  of — ImpHdonrnttit  for  *^  crime** 
— Con  victims    by  court    of  summary  jurisdictioti — 

(a.)  Reported  by  G.  K.  Paley,  Esq.,  Barrister-at- 
Law. 


Elementary  EduaUion  Act,  1870  (33  AUVidLc  75), 
Schedule  IT,,  Part  /.,  r.  14 — Crindnal  Law  and 
Procedure  {IreJand)  Act,  1887  (50  &  51  Vid.  c.  20). 

The  plaintiff ,  who  ivas  a  member  of  a  tchoti  hoard, 
was  pmtielied  by  imprisonment  under  the  Orimifud  Law 
and  Procedure  {Ireland)  Act,  1887,  for  "  taking  pari  in 
a  criminal  conspiracy  to  interfere  with  the  odmnukor 
tion  of  the  law, 

Hdd,  that  the  offence  for  which  he  had  beeih  puwki 
was  a  "  crime "  ivithin  the  meaning  of  rule  14  of 
Schedule  11, ,  PaH  I,,  of  tlis  Elementary  Educaiiim  Ad, 
1870,  and  that,  in  consequence,  lie  ceased  to  be  a  nemher 
of  the  school  board,  and  his  offi/ce  had  become  vaaui, 

g>ecial  case  stated  by  consent  of  the  parties. 

The  plaintiff,  who  was  a  member  of  the  Loadon 
School  Board,  was  convicted  and  imprisoned  for  tine 
monilis  by  a  court  of  summary  jurisaiction  under  &B 
Griminal  Law  and  Procedure  (IreLand)  Act,  1881,  (m 
a  charge  of  taking  part  in  a  criminal  oonspincj  to 
interfere  with  the  administration  of  the  law.  Tk 
conviction  and  sentence  were  confirmed  on  anpeal 

The  action  was  brought  aeainst  the  defenosiits  for 
assault  and  for  refusmg  the  plaintiff's  vote  ai  a 
member  of  the  board ;  and  also  for  a  mandamt  1x> 
record  the  plaintiff's  vote  as  a  member  at  oerinL 
proceedings  of  the  board  from  which  he  had  b^ 
excluded  on  the  ground  of  his  imprisonment. 

Asquith,  Q,C,,  and  Allen,  for  the  plaintiff.— 11* 
Elementary  Education  Act,  1870,  is  only  applicahk 
to  England.  A  '*  crime  "  meansan  indictable  offeno^ 
and  not  an  offence  for  which  the  plaintiff  oonU  be 
punished  on  summary  conviction :  Attemey-Gtnerd 
V.  Radloff,  10  Exch.  84,  at  p.  96. 

Jeune,  Q,C,,  and  A,  J,  Ram,  for  the  defendants.- 
The  object  of  the  rule  is  to  create  a  high  standaid 
with  respect  to  members  of  a  school  board.  The 
offence  committed  is  one  which  is  indictable  at  oommos 
law  both  in  England  and  Lreland.  The  fact,  time- 
fore,  that  the  conviction  took  place  in  Ireland  mate 
no  difference :  In  re  WoodhaU,  36  W.  E.  655, 20  a  B. 
D.  832. 

Asquith,  Q,C,,  replied. 

Day,  J. — I  am  of  o]pinion  that  the  plaintiff )» 
been  imprisoned  for  a  crmie,  and  that  his  office  on  ife    | 
school  board  is  therefore  vacant.     G(»upiracy  ii »    \ 
crime  in  Ireland  as  in  England.      It  is  an  offiott   | 
against  the  Grown  for  which  an  indictment  bes^   | 
common  law.    The  circumstance  that  the  Crown »  i 
not  proceed  against  the  plaintiff  for  conspiracy  qr  j 
indictment,  but  preferred  the  charge  upon  whidi » 
was  convicted  before  a  court  of  summary  inrisdictMii 
in  Ireland,  cannot  alter  the  nature  of  toe  ditfg^ 
The  defendants,  therefore,  are  entitled  to  judgment 

Lawrance,  J.,  concurred. 
Judgment  for  the  defendants. 
Solicitors  for  the  plaintiff,  Eores  dk  Pattison. 
Solicitors    for   the   defendants,    Gedge^  Kir^f  * 
Millett, 
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CoTTBT  OF  Appeal. 


Otoutt  o(  Appeal. 

From  Chan.  Div.  Jan.  28. 

Mills  v,  Dunham,  (a.) 

BairaitU   of  trade — Cavenaiit — Construction — Validity, 

Agreements  in  restraint  of  trade  are  to  he  construed 
according  to  the  principles  of  construction  applicable  to 
all  other  agreements,  and  are  not  to  be  approached  with 
any  prima  facie  presumption  against  their  validity. 

Leather  Cloth  Co.  v.  Lorsont,  18  11'.  /?.  572,  L,  li. 
9  Eq,  345,  discussed. 

The  test  in  each  case  of  the  validity  or  invalidity  of 
au  agreement  in  restraint  of  trade  is  whether y  on  the  true 
tonstruction  of  the  agreement,  the  restraint  is  not  or  is, 
having  regard  to  the  nature  of  the  business  and  the 
tkaracter  of  the  employment,  greater  than  is  reasonably 
required  for  the  protection  of  the  employer. 

Appeal  from  Chitty,  J. 

By  an  agreement  dated  the  14th  of  March,  1887, 
between  G.  S.  Mills  and  A.  Mitchell,  manufacturers, 
trading  under  the  style  of  ^*  The  Food  Antiseptic 
Co.,"  of  the  one  part,  and  J.  Dunham  of  the  other 
part,  it  was  witnessed  that  Mills  &  Mitchell  thereby 
engased  Dunham  as  a  traveller  and  assistant,  as  from 
Mu(£  14,  1887,  at  a  salary  (therein  specified)  to  be 
paid  weekly  as  thereinaft^  mentioned,  and  6s.  per 
week,  to  cover  all  expenses  while  travelling  in  Lonaon 
and  suburbs,  and  10s.  per  day  while  travelling  in  the 
country;    and   it   was  thereby  mutually  agreed  as 
follows: — **  (1)  That  Dunham  agrees  to  become  the 
traveller  and  assistant  of  the  said  Mills  &  Mitchell 
as  from  March  14,  1887,  at  the  aforesaid  salary ;  (2) 
That  Dunham  shall  devote  his  whole  time,  &c.,    .    .    . 
to  promote  and  further  the  said  business  of  Mills  & 
ffitchell ;  (3)  That  it  shall  be  amongst  other  things 
the  duty    of  Dunham  to  travel    the    country    and 
districts  required  by  Mills  &  Mitchell,  and  to  call  upon 
and  soUcit  orders  for  all  articles  and  commodities  in  the 
way  of  the  said  Mills  &  Mitchell's  trade  in  the  busi- 
ness  of   antiseptic    manufacturers,   and    to    i-eceive 
moneys  for  or  on  account  of  the  said  Mills  &  Mitchell, 
&c    .    .     .     ;  (4)  That  Dunham  shall  make  a  daily 
report  to  Mills  &  Mitchell  of  all  calls  made  by  or 
upon  him,  and  shall  also  keep  proper  accounts,  and 
hooks,  &c.,     .    .     .    ;  (5)  That  one  week's  notice  on 
either  side,  and  g^ven  at  any  time,  or  a  breach  by 
Dunham  of  the  stipulations  of  this  agreement,  shall 
tenninate  this  agreement,  and  in  the  event  of  the 
termination  of  this  agreement  by  such  one  week's  notice 
gi?en  on  either  side,  or  breach  of  the  stipulations,  or 
otherwise,  it  is  agreed  that  Dunham  shall  not,  for  or 
on  account  of  any  employer,  or  on  his  own  account, 
at  any  time,  either  by  himself  or  in  partnership  with 
any  other  person  or  persons  or  firm,  call  upon,  or 
mctly  or  indirectly  solicit  orders  from,  or  in  any 
way  deal  or  transact  business  with,  any  person  or  firm 
who,  during  the  continuance  of  this  agreement,  shall 
be  customers  of  the  said  Mills  &  Mitchell,  or  any 
ftiture  successors  of  the  Food  Antiseptic  Co.,  or  any 
of  the  successors  in  business  of  such  customers." 
Dnnham  entered  into  the  service  of  Messrs.  Mills 
.  &  Kitchell    imder  this  agreement,    and    continued 
therem   until    September,    1890,    when    the    latter 
terminated  the  agreement  by  giving  Dunham  one 
week's  notice.     After  leaving  their  service,  Dunham 
entered  into  the  employment,  as  traveller,  of  a  rival 
company  called  **  The  Freeze-all  Food  Preservative 
Co.,''  and  solicited  on  their  behalf  orders  from  persons 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law, 


who  were  customers  of  Messrs.  Mills  &  Mitchell 
during  the  continuance  of  Dunham's  agreement  with 
them. 

Messrs.  Mills  &  Mitchell   brought  an  action  to 
restrain  Dunham  from  committing  a  breach  of  the  ^ 
covenant  contained  in  the  agreement. 

Chitty,  J.,  held  that  the  covenant  was  intended 
only  to  restrain  Dunham  from  entering  into  a  business 
similar  to  that  carried  on  by  the  plaintiff  firm,  that 
the  covenant  was  not  void  as  bemg  too  extensive, 
and  granted  an  interim  injimction  to  restrain  Dunham 
*'  from  calling  upon,  or  directly  or  indirectly  soliciting 
orders  ^m,  or  in  any  way  dealing  or  transacting 
business  with,  any  person  or  firm  who,  during^  the 
continuance  of  the  above  agreement,  were  customers 
of  the  plaintiff  firm,  in  broach  of  clause  (5)  of  such 
agreement,  and  from  so  acting  for  or  on  account  of 
any  employer,  or  on  his  own  account,  and  either  in 
piurtneiship  with  any  person  or  firm." 

The  defendant  apx>ealed. 

Levett,  Q.C.,  for  the  appellant. — In  clauses  (2)  and 
(3)  the  word  '*  business '  is  expressly  specified  as  the 
business  carried  on  bv  the  plaintiff  firm,  but  in  clause 
(5)  there  is  no  such  limitation,  and  the  variation  of 
language  is  obviously  intentional,  and  expressly 
prohibits  Dunham  havmg  any  business  dealings  what- 
ever with  any  present  or  future  customers  of  the 
plaintiff  firm.  The  covenant  is  thoreforo  unreason- 
able, because  it  goes  beyond  what  is  reasonably 
required  for  the  protection  of  the  plaintiff  firm  in 
their  business ;  it  is  unlimited  either  in  time  or  space, 
and  would  prevent  Dunham  carrying  on  a  similar 
business,  even  in  Australia.  The  covenant  is  thereforo 
void :  Davies  v.  Davies,  36  W.  R.  86,  36  Ch.  D.  359 
Baines  v.  Geary,  35  Ch.  D.  154,  35  W.  B.  Dig.  64 
Baker  v.  Hedgecock,  36  W.  B.  840,  39  Ch.  D.  520 
Pickering  v.  Ilfracombe  Railway  Co.,  16  W.  B.  458, 
L.  B.  3  C.  P.  235,  at  p.  250;  Mallan  v.  May,  11 
M.  &  W.  653. 

Byrne,  Q.C.,  and  Upjohn,  for  the  respondents. — 
The  question  is,  really,  what  is  the  true  construction 
of  clause  (5)  P  To  determine  that,  the  whole  agree- 
ment must  be  looked  at,  and  in  that  view  the  word 
'* business"  as  used  in  clause  (5)  ought  to  be 
read  as  meaning  the  business  specified  in  the 
provious  clauses — i.e.,  the  business  of  the  plaintiff 
firm ;  this  is  also  apparent  from  the  words  in  clause 
(5),  *'  customers  of  the  said  Mills  &  Mitchell " ;  the 
additional  words  as  to  the  **  successors  "  of  the  said 
firm,  and  the  ^*  successors  in  business "  of  such 
customers,  aro  intended  to  apply  to  the  case  of  the 
plaintiff  firm  taking  in  a  new  partner,  or  any  of  their 
customer  firms  doing  likewise.  [They  cited  Rannie  v. 
Irvine,  7  Man.  &  5r.  969;  Nicholls  v.  Strettan,  10 
Q.  B.  346;  Price  v.  Green,  16  M.  &  W.  346; 
Hayne  v.  Burchdl,  35  Solicitors'  Journal,  88; 
H&mer  v.  Graves,  7  Bixig.  735 ;  Roussillon  v.  Rous- 
sillm,  28  W.  R.  623,  14  Ch.  D.  351.]  Agreements  of 
this  nature  aro  to  be  construed  according  to  the 
canons  of  construction  applicable  to  all  other  ag^ree- 
ments,  and  aro  not  to  be  approached  with  a  leaning 
against  their  validity :  Mwmford  v.  Getfiing,  8  W.  B. 
187,  29  L.  J.  C.  P.  105. 

Levett,  Q.C.,  in  reply. — Covenants  in  restraint  of 
trade  are  prima  facie  bad :  Leather  Cloth  Co.  v.  Lorsont^ 
18  W.  B.  572,  L.  R.  9  Eq.  345,  per  James,  V.C.,  at 
p.  354.  The  onus,  therefore,  lies  on  the  plaintiffs  to 
prove  that  this  covenant  is  valid. 

LiNDLET,  L.J. — ^The  Question  we  have  to  consider 

in  this  case  is  whether  l£e  covenant  has  been  properly 

construed  by  the  judge  in  the  court  below,  for,  if  it 

I  has,  then  hisjudgment  is  rig^ht,  but,  if  not,  then  his 
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COUBT  OF  ApFKAL. 


judgment  is  wroog.  [The  Lord  Justice  then  read  the 
agreement  above  set  out,  and,  observing  that  clause 
(5)  was  the  clause  which  the  court  hfiud  to  construe, 
proceeded: — ]  Now  that  dause  is  certainly  ex- 
pressed in  very  wide  terms. 

It  was  urged  on  behalf  of  the  appellant  that  the 
clause  means  literally  what  it  says,  and  that  it,  there- 
fore, would  preclude  Dunham  from  having  any  com- 
munication with  any  of  the  customers  of  his  former 
employers  upon  any  business  matter  whatever — for 
instance,  that  it  would  preclude  Dunham,  even  if  he 
became  the  traveller  of  a  watchmaker  or  an  umbrella- 
maker,  calling  upon  any  customer  of  the  plaintiff 
firm.  On  the  other  side,  it  was  argued  that  m  order 
to  ascertain  the  true  construction  of  clause  {5)  the 
whole  agreement  must  be  looked  at ;  that,  looking 
at  the  whole  agreement,  it  was  impossible  to  put  such 
a  wide  and  extravagant  construction  on  clause  (5),  and 
that  that  clause,  when  properly  construed,  applied 
only  to  such  business  dealings  as  related  to  the  busi- 
ness of  tho  plaintiff  firm,  or  which  could  be  treated  as 
such.  It  was  argued  that  the  real  object  of  the 
clause  was  to  prevent  Dunham  drawing  away  his 
former  employers*  customers,  and  that  to  adopt  the 
wider  construction  contended  for  by  the  opposite 
side  would  be  doing  violence  to  the  spirit  and  ODJect, 
if  not  to  the  language,  of  the  covenant. 

Now  what  is  the  principle  of  construction  to  be  ap- 
plied to  cases  of  this  kind  ?  The  first  thing  is  to  ascer- 
tain the  object  and  meaning  of  the  language  used,  hav- 
ing regard  to  the  whole  subject-matter.  Mr.  Levett 
cited  a  passage  in  the  judgment  of  James,  Y.C,  in 
Leather  Cloth  Co,  v.  L(trsontt  in  which  the  Vice- 
Chancellor  said : — *'  All  the  cases  seem  to  establish 
this  principle,  that  all  restraints  upon  trade  are  bad 
as  being  in  violation  of  public  policy  unless  they  are 
natural  and  not  unreasonable  for  the  protection  of 
the  parties  in  dealing  legally  with  some  subject- 
matter  of  contract  ** ;  and  contended  that  it  laid 
down  as  a  principle  of  construction  that  a  covenant  in 
restraint  of  traoe  is  jorimd  facie  bad,  and  that  in 
every  case  it  lay  on  tne  employer  to  justify  it.  In 
my  opinion,  sucn  a  principle  oi  construction  would 
be  utterly  unsound.  [The  Lord  Justice  then  read 
the  passage  in  the  judgment  of  James,  Y.C,  in 
Leather  Cloth  Co,  v.  Lorsont,  beginning  with  the 
words  **  The  principle  is  this,"  and  ending,  *' having 
regard  to  the  subject-matter  of  the  contract,"  and 
continued: — ]  I  do  not  think  that  James,  Y.C, 
when  the  whole  passage  is  looked  at,  meant  to  say 
that  the  court  ought  to  approach  the  construction 
of  covenants  of  this  land  witn  a  leanmg  against  their 
validity.  The  test  in  every  case  is  whether  the 
covenant  was  reasonably  necessary  for  the  protection 
of  the  emplover  in  his  business.  Looking  at  this 
covenant  in  that  view,  I  think  that  the  construction 
put  on  it  by  Chitty,  J.,  is  the  fair  construction. 

The  object  and  intention  of  both  parties  to  the 
agreement  was  not  to  prevent  Dunham  from  engaging 
in  any  business  whatever  with  the  customers  of  the 
plaintiff  firm,  but  to  prevent  him  from  entering  into 
any  business  which  would  be  to  the  detriment  of  his 
former  employers.  It  is  unneoessary,  therefore,  to 
decide  the  further  point  as  to  whether  this  covenant 
is  severable  or  not. 

As  to  the  limit  of  time  in  covenants  of  this  kind,  I 
will  merely  refer  to  the  case  of  Davies  v.  Danes. 

This  is  not  a  case  of  an  employer  stretching  the 
words  of  the  oovenant  so  as  to  make  them  cover  the 
acts  of  a  former  servant,  but  it  is  a  case  in  which  the 
servant  himself  seeks  to  put  a  strained  and  wide  inter- 
pretation on  the  words  of  the  covenant  in  order  to 
make  tiie  covenant  void.  Although  the  construction 
of  the  oovenant  does  not  depend  on  the  conduct  of  the 
parties,  yet  it  is  satisfactory,  in  the  drcumstftnceB  of 


the  case,  to  think  that  Dunham  is  held  toluscoiitnct 
The  appeal  must  be  dimissed. 

Lopes,  L.  J. — I  entirely  agree.  What  is  the  prin- 
ciple applicable  to  cases  of  this  kind  ?  The  tme  ques- 
tion in  each  case  of  this  kind  is  whether  the  restnint, 
having  regard  to  the  nature  of  the  business  and  the 
character  of  the  employment,  is  greater  than  is  rea- 
sonably required  for  the  protection  of  the  employer. 

The  difficulty  in  the  present  case  arises  on  dause  [b). 
Mr.  Levett  says  that  that  clause  is  so  wide  and  geneni 
in  its  terms  as,  on  its  true  construction,  to  prereot 
Dunham  having  dealings  of  any  sort  or  kind  in  re- 
spect of  any  business  whatever  with  the  customen  of 
the  plaintiff  firm ;  so  that  Dunham  could  not,  for 
instance,  buy  his  meat  from  any  person  who  vu  a 
customer  of  the  plaintiff  firm,  and,  further,  that  be 
could  not  be  employed,  in  any  trade  you  may  lib  to 
name,  by  any  person  who  was  a  customer  of  the  plain- 
tiff firm.  In  my  opinion  such  a  construction  of  the 
clause  is  not  a  reasonable  construction.  I  think  that 
the  prohibitory  words  in  clause  (5)  must  be  confined  to 
the  business  then  carried  on  by  the  plaintiff  firm.  I 
think  that  agreements  in  restraint  of  trade  ought  to 
be  construed  in  the  same  way  as  all  other  agree- 
ments, and  ought  not  to  be  approached  with  any  pre- 
conceived presumption  either  in  favour  of,  or  agamst, 
their  validity.  The  duty  of  the  court  is  to  aacertaiB 
the  true  meaning  of  the  parties  from  the  whole  sgKe- 
ment.  Looking  at  clause  (5)  alone,  no  doubt  it  would 
be  difficult  to  resist  Mr.  Levett's  contention  as  to  iti 
meaninfi^ ;  but  the  whole  agreement  must  be  loohd 
at.  [The  Lord  Justice  read  clauses  (2)  and  (3]  of  the 
agreement,  and  observed  that  '*  the  business  "  therein 
referred  to  was  the  business  carried  on  by  Mills  & 
Mitchell  as  antiseptic  manufacturers,  and  con- 
tinued : — ]  In  my  opinion  the  business  contemplated 
in  clause  (5^  was,  not  any  business  of  any  kind  or  wit, 
but  the  busmess  above  described  as  b^g  carried  on 
by  the  plaintiff  firm.  In  my  opinion,  therefore,  there 
is  nothmg  in  that  stipulation  which  violates  the  prin- 
ciple which  I  have  enunciated  at  the  oomnienoeoiait 
of  my  judgment. 

Kat,  L.J. — I  do  not  dissent  from  the  conduaonat 
which  the  other  members  of  the  court  have  arriTod 
— confirming  as  they  do  the  view  taken  by  Chitty,  J. 
Kor  is  there  any  difference  among  any  of  us  as  to  the 
principles  of  law  applicable  to  cases  of  this  kind.  I 
adopt  the  remarks  of  Erie,  C.J.,  in  Mnmfurd  t. 
Oething,  and  I  "  entirely  disagree  with  the  notion  tiiit 
these  agreements  are  to  be  discouraged  or  held  fdd, 
as  being  in  restraint  of  trade,  in  order  to  protect  the 
interests  of  those  who,  like  the  defendant,  agree  to 
such  partial  restrictions."  Such  agreements  must  he 
construed  without  any  predisposition  in  favour  of,  or 
against,  them. 

The  difficulty  which  I  have  felt,  and  which  has 
not  even  yet  been  removed,  is  as  to  what  is  the  real 
meaning  of  the  particular  words  used  in  dause  (5).  1 
am  inchned  to  think  that  Mr.  Levett's  view  is,  of  the 
two  which  have  been  taken,  the  sounder.  Claasef-] 
describes  the  business  as  **  the  said  business  of  Hull 
&  Mitchell" ;  and  in  dause  (3)  it  is  further  described*! 
'*  the  trade  or  business  of  antiseptic  manufactaim, 
which  must  mean  manufacturers  of  antiseptic  com- 
pounds. But  in  dause  (5),  as  Mr.  Levett  foroUy 
observed,  the  phrase  in  changed,  and  there  is  no 
reference  whatever  to  the  "  said  business"  or  '*w 
business  of  antiseptic  manufacturers."  fTh^  I^ 
Justice  read  clause  (5),  and  continued : — 1  Mr.  I^^ 
contends  that  what  the  employers  said  in  that  cl»o» 
and  what  they  also  meant,  was  that  Dimham  was  to 
have  no  business  relations  whatever  with  their  cus- 
tomers, and  that  their  object  was  to  avoid  any  danger 
whatever  to  their  trade,    I  agree  with  Mr,  Levetts 
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ai^^ment,  looking  at  clause  (5)  alone,  that  that  is 
the  grammatical  meaning  of  the  words  used ;  I  can 
see  no   difference    between    the  words   '*  shall    not 
...    in  any  way  deal  or  transact  business,"  and 
"shall  not  deal  or  transact  any  business  whatever." 
I  am  find  nothing  in  clause  (5)  itself  to  restrict  the 
▼Old  "business  "  as  used  there,  to  '*  rival  or  compet- 
ing business.'*    I  do  not  think  that  the  use  of  the 
word  "  customers  *'  in  clause  (5)  can  so  restrict  the 
meaning  of  the  word  **  business,"  because  the  word 
customers  there,  is  only  a  mode  of   describing  the 
persons  with  whom  Dunham  is  not  to  carry  on  busi- 
ness.   I  agree,  however,  with  the  Lords  Justices  in 
thinking  that  the  whole  agreement  must  be  looked 
at;  and  when  clause  (5)  is  looked  at  in  connection  with 
the  other  parts  of  the  agreement,  it  seems  to  me — and 
tiiis  is  the  only  reason  why  I  bring  myself  to  agree 
with  the  decision  of  the  other  Lords  Justices — ^that 
there  is  an  ambiguity  as  to  the  meaning  of  the  word 
"business  "  in  clause  (5). 

When  once  an  ambiguity  is  found,  then  two  rul^s 
of  construction  become  applicable.  The  first  is,  when 
a  clause  in  favour  of  the  employer  is  intix)duced  into  an 
agreement  and  it  Ls  capable  of  bearing  either  a  wide 
or  a  narrow  construction,  the  benefit  of  the  doubt  ought 
to  be  given  to  the  person  employed.  But  it  is  not 
giringthe  benefit  to  the  employed  within  the  meaning 
of  that  rule  to  adopt  the  wider  construction  in  favour 
of  the  employer  so  as  to  destroy  the  contract. 

The  second  rule  of  construction  applicable  is  that 
lllnstrated  in  Gray  v.  Pearaon,  5  W.  R.  454,  6  H.  L. 
CSas.  61,  and  referred  to  in  Abbott  v.  Middletouy  7 
ibid.,  At  p.  83,  7  W.  R.  H.  L.  Dig.  6— viz.,  that  where 
m  instrament  is  capable  of  two  constructions,  one 
of  which  would  render  it  valid,  and  the  other  of  which 
would  destroy  it,  then  the  former  construction  is  to 
be  preferred. 

For  these  reasons  I  agr'ee  with  the  other  members 
of  the  court. 

SoHcitor  for  the  appellant,  Geo,  Reader. 

Solicitors  for  the  respondents,  Morgan,  Son,  &  Up- 
john, 


From  Q,  B.  Div.  Feb.  7. 

QVERSBERS     OF     PUTNEY    V.    LONDON    AND     SOUTH- 
WESTERN Railway  Co.  (a.) 

Poor  raJte — Deficiency  in  assessments — Lands  taken  in 
cxnmdenxtion  of  owners  withdravnng  opposition  in 
ParliaTnent — Lands  not  used  for  the  purposes  of  the 
vforks— Lands  Clauses  Act,  1845  (8  tfc  9  Vict.  c.  18), 
».  133. 

A  railway  compaiiy  purchased  certain  houses  outride 
tte  litnits  of  demotion  in  pursuance  of  agreements  entered 
i«fo  with  the  ouniers  in  consideration  of  their  withdraw- 
wjf  their  opposition  to  the  passing  of  the  special  Act. 
Thise  houses  were  not  required  or  used  for  the  purposes 
o/  (he  works.  Some  of  the  houses  were  unoccupied  at 
tt*  time  of  the  passing  of  the  special  Act.  A  deficiency 
^*o^ng,  in  consequence,  arisen  in  the  assessments  of  the 
hffusts  to  the  poor  rate, 

Hdd  [affirming  the  judgment  of  the  Queen's  Bench 
IHvi8ion,  ante,  p.  144,  [1891]  1  Q.  D.  182),  that  the 
wmpany  could  not  be  heard  to  say,  as  against  the  parish, 
<^  the  houses  had  not  been  *  *  taken  or  used  for  the 
purposes  of  the  works  "  within  the  meaninjg  of  section 
133  of  the  Lands  Clauses  Act,  1845,  and  thai  the  com- 
pony  were  liable  to  make  good  the  deficiency. 

Held,  also,   that,   in  estimating  the  amount  of  the 

(fl.)  fieporfced  "by  W.  P.  Babry,  Esq.,  Barrister-at- 
Law, 


deficiency,  the  assessments  of  the  houses,  both  occupied 
and  unoccupied^  at  the  time  of  the  passing  of  the  speciod 
Act,  must  be  compared  with  the  assessments  of  the  houses 
made  subsequently  from  time  to  time  until  the  completion 
of  the  works. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  {ante,  p.  144,  1891,  1  Q.  B.  182)  upon  a 
special  case  stated  to  determine  whether  the  defend- 
ants were  liable  to  make  good  the  deficiency  in  the 
assessments  to  the  poor  rate  of  certain  houses  in  the 
parish  of  Putney,  under  section  133  of  the  Lands 
Clauses  Act,  1845. 

The  Kingston  and  London  Railway  Act,  1881, 
authorized  the  construction  of  a  line  in,  among  other 
places,  the  parish  of  Putney.  By  an  Act  of  1886  the 
undertaking  and  the  liabilities  of  the  Kingston  and 
London  Railway  Co.  were  vested  in  the  defendants. 
Both  these  Acts  incorporated  the  Lands  Clauses  Act, 
1845.  The  works  were  completed  in  July,  1889. 
Certain  land  with  houses  erected  thereon,  outside  the 
limits  of  deviation,  had  been  purchased  by  the 
defendants  or  their  predecessors  in  pursuance  of 
agreements  entered  into  between  the  owners  and  the 
promoters  of  the  Kingston  and  London  Railway  in 
consideration  of  the  owners  withdrawing  their  opposi- 
tion to  the  passing  of  the  Kingston  and  London 
Railway  Act,  1881.  None  of  these  houses  had  been 
pulled  down  or  used  for  the  purposes  of  the  works. 
At  the  time  of  the  passing  of  the  Act  many  of  these 
houses  were  unoccupied.  By  reason  of  the  construc- 
tion of  the  railway  the  assessments  of  the  land  and 
houses  to  the  poor  rate  were  reduced,  and  the  plain- 
tiffs claimed  that  the  defendants  were  liable  to  make 
good  the  deficiency  in  the  assessments  up  to  the  time 
of  the  completion  of  the  works.  The  Divisional 
Court  gave  judgment  for  the  plaintiffs.  The  defend- 
ants appealed. 

By  section  133  of  the  Lands  Clauses  Act,  1845,  "  If 
the  promoters  of  the  undertaking  become  possessed 
by  virtue  of  this  or  of  the  special  Act,  or  any  Act 
incorporated  therewith,  of  any  lands  charged  with 
the  land  tax  or  liable  to  be  assessed  to  the  poor  rate, 
they  shall  from  time  to  time,  until  the  works  shall  be 
completed  and  assessed  to  such  land  tax  or  poor  rate, 
be  liable  to  make  good  the  deficiency  in  the  several 
assessments  for  land  tax  or  jioor  rate  by  reason  of 
such  lands  having  been  taken  or  used  for  the  purposes 
of  the  works,  and  such  deficiency  shall  be  computed 
according  to  the  rental  at  which  such  lands  with  any 
buildings  thereon  were  valued  or  rated  at  the  time  of 
the  passing  of  the  special  Act." 

E.  Page,  for  the  defendants. — ^The  railway  company 
did  not  **  become  possessed  of  these  lands  "  by  virtue 
of  the  Lands  Clauses  Act  or  the  special  Act.  The 
lands  were  not  *' taken  or  used  for  the  purposes  of 
the  works."  They  were  taken  to  buy  out  the  opposi- 
tion of  the  owners  in  Parliament.  The  company  had 
no  power  to  take  these  houses,  and  the  purchase  was 
Mrd  vires.  Therefore  section  133  of  the  Lands 
Clauses  Act,  1845,  does  not  apply,  and  the  company 
cannot  be  called  upon  to  make  good  the  deficiency  in 
the  assessments.  Secondly,  if  the  company  are  boimd 
to  make  good  the  deficiency,  inasmuch  as  some  of  the 
houses  were  imoccupied  at  the  time  of  the  passing  of 
the  Act  of  1881,  no  rates  were  payable  in  respect  of 
them,  and  therefore  there  could  be  no  deficiency  in 
respect  of  the  unoccupied  houses.  The  word  "as- 
sessments "  in  section  133  must  mean  amount  received 
for  the  poor  rate. 

He  referred  to  Beg.  v.  St.  Pancras,  25  W.  R.  827,  2 
Q.  B.  D.  581 ;  and  Stratton  v.  Metropolitan  Board  of 
Works,  23  W.  R.  447,  L.  R.  10  C.  P.  76. 

Jelf,  Q.C.,  and  Dry  den,  for  the  plaintiffs,  were  not 
called^upon. 
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Lord  EsHBB^  M.R. — The  railway  company  in  the 
present  caao  have  taken  certain  property.  The  com- 
pany bftri  no  power  to  take,  whether  by  agreement 
or  other vvi&o.  any  property  except  under  their  Act  for 
the  purposf^s  of  their  undertaking.  Here  the  pro- 
perty was  purchased  by  the  company,  not  for  the 
pvai-poses  of  the  undertaking,  but  for  totally  dififerent 
reaaona.  Thn  company  have  been  assessed  to  the  poor 
rate  in  rt'spet't  of  tliis  property,  and  upon  an  applica- 
tion being  made  upon  them  to  make  good  the  defici- 
ency UHikir  section  133  of  the  Lands  Clauses  Act,  1845, 
they  alh;;gR  that,  though  they  are  in  possession  of  the 
propei-ty.  they  acted  without  any  legal  right  in  buy- 
ing it,  tmd  that  therefore  section  133  is  not  applic- 
able. In  iny  opinion  the  company  cannot,  as 
against  the  parish,  be  allowed  to  allege  that.  They 
uiwii  ho  heldi  as  against  the  parish,  to  have  taken 
the  land  for  the  purposes  of  the  undertaking^, 
find  it  must  be  held  that  the  land  has  been  legally 
taken- 

The  next  question  arises  as  to  the  true  construction 
of  section  133  with  regard  to  the  deficiency.  The 
<K)mpttny  *'  Lave  become  possessed  of  lands  liable  to 
be  asae^tHl  ti>  the  poor  rate,"  and  until  the  works  are 
complotM  they  shall  from  time  to  time  "  be  liable  to 
make  good  the  deficiency  in  the  several  assessments 
for  poor  ruto  by  reason  of  such  lands  having  been 
taken  or  used  for  the  purposes  of  the  works."  The 
worda  ''  aueh  lands  "  in  the  latter  part  of  the  section 
refer  to  ilw  lands  mentioned  at  the  beginning  of  the 
section ,  of  which  the  company  have  become  possessed 
by  virtue  of  this  or  the  special  Act.  In  my  opinion, 
for  the  pur|^>o«e  of  ascertaining  the  deficiency,  the 
comparison  must  be  made  between  the  assessment  of 
tht^aelandpi  tit  the  time  of  the  passing  of  the  special  Act 
and  the  several  assessments  of  the  same  lands  made 
from  time  to  time  after  the  passing  of  the  special  Act 
down  to  the  completion  of  the  works  and  their 
asaessment  to  the  poor  rate.  The  lands  would  be 
lissesfieti  whether  occupied  or  not,  that  is  to  say,  the 
aasesflmont  would  be  entered  in  the  rate  book ;  but  if 
they  were  unoccupied,  nothing  would  be  received  in 
reap«ct  theroof.  The  difference  between  those  two 
aaflessments  would  give  the  measure  of  the  deficiency, 
whidi  the  company  would  have  to  make  good  by 
reaaon  of  the  lands  having  been  taken  or  used  for  the 
purpose-s  of  the  works.  The  company  would  have 
to  pay,  not  the  difference  in  the  assessments,  but  the 
deficiency  in  the  poor  rate  arising  from  the  difference 
in  the  asjM^flaments.  The  judgment  of  the  Divisional 
Court  jnuiit  be  affirmed. 

Bo'ftT.N%  li.J. — I  am  of  the  same  opinion.  The 
company  must  be  treated  as  standing  in  the  shoes  of 
the  Kingi^ton  and  London  Railway  Co.  The  com- 
pany find  th*jmselves  in  this  position.  They  are  asked 
to  pay  a  certain  sum  as  having  taken  lands  and  be- 
come poasf^i^aed  of  them  for  the  purposes  of  their 
works.  They  come  here  and  say  that  they  have  not 
tftketi  the  hiiida  for  the  purposes  of  their  works,  but 
that  they  have  become  possessed  of  them  under  no 
statutory  powers.  The  company  is  a  statutory  cor- 
poration, and  as  such,  their  powers  are  limited  by 
their  Act,  and  no  consent  of  the  shareholders  can 
give  the  company  power  to  take  lands  if  their  Act 
gives  them  no  such  power.  That  doctrine  has  been 
laid  down  in  many  cases,  notably  in  Ashbury  Carriage 
Co,  r.  Hkhr,  24  W.  R.  794,  L.  R.  7  H.  L.  653,  and 
Wenlock  V,  River  Dee  Co,,  10  App.  Cas.  354,  33  W.  R. 
Dig.  228,  and  the  company  coiud  be  restrained  at  the 
iuit  of  the  Attomey-Q^neral  from  taking  such  lands. 
That  being  the  position  of  the  company,  they  fall 
within  the  ciimmon  law  rule  that  they  cannot  come 
int<j  court  and  allege  an  illegal  act  to  escape  from  lia- 
bility to  taatation.    This  rule  is  not  founded  upon  the 


doctrine  of  estoppel,  but  it  is  an  old  common  law 
rule. 

With  regard  to  the  second  point,  under  section  133 
the  company  must  make  good  the  deficiency  in  tbe 
assessment  of  the  lands  to  the  poor  rate  caused  by 
the  lands  having  been  taken  or  used  for  the  purpoflo 
of  the  works.  The  deficiency  is  to  be  computed 
according  to  the  rental  at  which  the  lands  were  rated 
at  the  time  of  the  passing  of  the  special  Act  The 
deficiency  is  in  the  assessments  to  the  poor  rate.  To 
ascertain  what  this  deficiency  is,  the  assessment  of  the 
lands  at  the  time  of  the  passing  of  the  Act  most  be 
compared  with  the  assessment  of  the  same  lands  made 
subsequently  from  time  to  time  up  to  the  time  of  tbe 
completion  of  the  works.  From  the  difference 
between  those  assessments  the  sum  to  be  paH  in 
respect  of  the  deficiency  in  the  poor  rate  can  he  mot- 
tained.  We  are  not  driven  to  the  absurdity  of  hold- 
ing that,  because  some  of  these  houses  were  nnocca- 
pied  at  the  time  of  the  passing  of  the  special  Act, 
there  was,  therefore,  no  deficiency  in  respect  of  them. 
This  section  is,  in  truth,  a  parochial  indemnity  sec- 
tion. 

Fry,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiflis,  IF.  Beetle. 

Solicitors  for  the  defendants,  Bircham  <C'  Co, 


From  Q.  B.  Div.  Feb.  5. 

South    Staffordshire    Tramways    Co.    v,  Sia- 

NESS  AND  Accident  Assurance  Associatiox.  (a.) 

Insurance  —  Accident  —  Insurance  against  ckutm  /«f* 
personal  injury  from  accidents  caused  by  v^idtt-^ 
Payment  not  to  exceed  £250  **  tn  reaped  of  anyom 
accident  " — Accident  catmng  injury  to  several  pertom. 

By  a  policy  of  insurance  the  defendants  agreed,  ai 
regards  claims  for  personal  injury  and  damay  fc 
property  made  agaiiist  the  plaintiffs  in  respect  of  aea- 
dents  caused  by  their  vehicles  for  which  the  plain- 
tiffs should  be  liable,  to  pay  to  them  £250  *'  in  ruftd 
of  any  one  accident ,**  but  not  exceeding  in  all  the  «»» 
of  £1,500  in  any  one  year.  During  the  currency  of 
the  policy  one  of  the  plaintiffs*  vehicles  was  oirrbtnti 
and  forty  persons  were  injured,  and  the  plaintiffs  lecnwe 
liable  to  pay  compensation  to  the  amount  of  £833.  Tjp** 
a  special  case  to  determine  the  amount  of  the  defendfudi 
liability  under  the  policy.  Day,  J.,  held  that  there  had 
been  only  one  accident-  within  the  meaning  of  the  ^Kf . 
and  that  the  plaintiffs  were  only  entitled  to  recover  £250 ; 
Lawrance,  J.,  holding  that  the  injury  to  each  person  vat 
a  separate  accident. 

Held,  by  the  Court  of  Appeal,  that  the  injury  to  each 
person  tvas  a  separate  accident  within  the  meaning  of  tk 
policy,  and  that  the  plaintiffs  were  entitled  to  rtcotrr 
£833. 

Appeal  from  the  judgment  of  the  Queen's  BcDoh. 
Division  upon  a  spec^  case  stated  in  an  action  npoiL 
a  policy  of  insurance  against  accidents. 

The  policy,  after  reciting  that  the  plaintiff,  there- 
inafter called  the  assured,  by  a  proposal  had  applied 
to  the  defendants  for  an  indemnity  against  all  such 
claims  as  thereinafter  mentioned  for  compensation  for 
personal  injuries  and  damage  to  propOTty  caused  by 
vehicles  in  their  possession,  stated  that  the  defendanti 
agreed  "  that  so  far  as  regards  claims  for  penooil 
injury  and  damage  to  property  made   against  tbe 


(o.)  Reported  by  W.  F.  Barry,  Esq.,  B«ni«ter-«t- 
Law. 
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CouBT  OF  Appeal. 


aarared  in  respect  of  accidents  caused  by  vehicles,  or 
the  motive  power  thereof  while  attached  thereto, 
belonc^g  to  the  assured  and  specified  in  the  sub- 
joined schedule,  and  for  which  accidents  the  assured 
shall  be  liable,"  they  would  pay  to  the  assured  the 
lam  of  £250  "  in  respect  of  any  one  accident,'*  but 
not  exoeeding  in  all  Uie  sum  of  £1,500  in  any  one 
year. 

During  the  currency  of  the  policy  one  of  the  plain- 
tiffii*  vehicles  specified  in  the  policy  was  overturned, 
and  forty  persons  were  injured,  and  the  plaintiffs 
became  liaole  to  pay  compensation  and  expenses  to 
file  amount  of  £833  in  aU.  The  defendants  contended 
tiiat  the  plain  tiffs  were  only  entitled  to  recover  £250, 
on  the  ground  that  there  had  been  only  one  accident. 

The  question  for  the  court  was  whetiier  the  injuiy 
caused  to  each  person  was  a  separate  accident  withm 
the  meaning  of  the  policy. 

In  the  Divisional  Court  Day,  J.,  was  of  opinion  that 
there  had  been  only  one  accident  within  the  meaning 
of  tiie  x>olicy,  while  Lawrance,  J.,  was  of  opinion 
that  the  injury  to  each  person  was  a  sex>arate  accident. 

Lawrance,  J.,  having  withdrawn  his  judgment, 
judgment  was  entered  for  the  plaintiffis  for  £250. 

The  plftintifh  appealed. 

MouUon,  Q,C.,  and  DUtumaXy  for  the  plainti£b. 

R.  T,  Iteid,  Q,C.y  and  Eardley  Wilmot,  for  the 
defendants. 

Lord  EsHER,  M.R. — In  my  opinion  the  true  mean- 
ing of  this  policy,  so  far  as  regards  personal  injuries, 
ia  that  it  covers  injuries  to  a  person  arising  from 
accidents  caused  by  vehicles  of  the  plaintifiBs.  If  that 
18  80,  the  injury  to  each  person  is  a  separate  accident 
within  the  meanine  of  the  policy,  and  there  were  as 
many  accidents  as  were  were  persons  injured.  I  agree, 
therefore,  with  the  judgment  of  Lawrance,  J.,  and  the 
plaintiffs  are  entitled  to  judgment  for  £833. 

BowEN,  Ij.J. — I  am  of   the  same  opinion.     The 

word  **  accident "  may  be  used  in  many  senses.     For 

instance,  if  a  bridge  breaks  down  while  a  railway  train 

is  upon  it,  and  the  passengers  are  injured,  it  may  be 

nid  that  there  is  an  accident  to  the  bridge,  or  to  the 

train,  or  to  the  passengers  in  the  train.     One  must 

look  at  the  document  to  see  in  what  sense  the  word  is 

used.    The  policy,  after  reciting  the  proposal,  insures 

against  dauns  for  personal  injury  ana  damage  to 

property  made  against  the  assured  m  respect  of  aoci- 

oents  caused  by  vehicles.    If  the  policy  had  stopped 

there  it   would  be  perfectly  dear  that   the   word 

"accident*'  could  only  be  construed  as  an  acddent  to 

the  Derson.     The  difficulty  arises  from  the  subsequent 

woros  limiting  the  payment  to  a  peurticular  sum  **  in 

wspect  of  any  one  acddent.'*    If,  however,  the  word 

"  accident  '*  has  the  meaning  I  have  given  to  it  in  the 

earlier  part,  it  must  have  Sie  same  meaning  in  the 

later  part.    There  are  no  words  in  the  later  part  to 

nmit  or  alter  that  me&ning. 

Pey,  L.J. — I  agree.  The  words  "  personal  injury 
and  damage  to  property  "  mean  injury  to  persons  and 
^Janaage  to  propierty,  and  the  words  "  acddents  caused 
W  Tehides "  mean  acddentally  caused  by  vehidos. 
Therefore  the  policy  covers  injury  to  persons  and 
^linage  to  property  acddentally  caused  by  vehicles. 
I  should  have  come  to  that  conclusion  apart  alto- 
gether from  the  redtal,  but  when  one  looks  at  the 
rratal  the  meaning  is  quite  dear. 
Then,  as  regards  the  subsequent  words,  *'  in  respect 

of  any  one  acddent,"  it  seems  to  me  that  the  word 
i    "acGulenta"  there  refers  to  the  same  thing  as  the 

^i^  "accidents  caused  by  vdiides"   above,   and 

oneana  injury  to  persons  and   damage  to  prox>erty 


acddentally  caused  by  vehides.    I  think,  therefore, 
that  the  judgment  of  Lawrance,  J.,  was  right. 
Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Smiles  &  Co.,  for  Dutg- 
nan  &  Elliott. 

Solidtor  for  the  defendants,  G.  H.  Uoyle,  for  H.  A* 
Fitter. 


Prom  Q.  B.  Div.  Dec.  4. 

Bolton  v.  Buokekhah.  (a.) 

Mortgage — Principal  and  surety — Covenant  for  repay" 
ment — Consolidation  of  mortgages — Covenant  for  re- 
payment  at  a  laier  date — Discharge  of  surety  by  giving 
time. 

By  a  covenant  in  a  mortgage  deed  of  the  4th  of  5ep- 
temher,  1857,  the  mortgagor  and  the  defendant,  as  surety, 
covenanted  to  pay  the  mortgage  debt  of  £450  on  the  4th  of 
March,  1858.  By  a  deed  of  the  I5th  of  December,  1884, 
to  which  the  defendant  was  not  a  party,  this  mortgage 
and  other  m4yrtgages  on  other  properties  were  consolidate. 
Under  this  deed  the  several  rnortgagees  were  paid  off,  and 
they  assigned  their  mortgages  to  the  plaintiff,  with  the 
full  benefit  of  the  covenants  in  the  respective  mortgage 
deeds.  The  Tnortgagor  by  this  deed  covenanted  with  the 
plaintiff  to  repay  the  full  amount  of  the  mortgage  debt  on 
the  \Uh  of  January,  1885. 

Held,  that,  by  the  covenatU  in  the  deed  of  1884,  the 
time  for  repayment  of  the  mortgage  debt  of  £450  con- 
tained in  the  deed  of  1857  had  been  enlarged,  and  the 
liability  of  the  defendant  as  surety  had  been  discharged. 

Appeal  from  the  judgment  of  Day,  J.,  at  the  trial 
without  a  jury  of  an  action  to  recover  £450  on  a  cove- 
nant in  a  mortgage  deed  dated  the  4th  of  September, 
1857.  The  defence  was  that  the  defendant  covenanted 
as  surety  for  one  J.  C.  Buckenham,  and  that  time  had 
been  given  to  the  principal  debtor,  thereby  dis- 
charging the  defendant. 

By  a  deed  dated  the  4th  of  September,  1857,  the 
defendant  and  J.  C.  Buckenham  assigned  certain 
freehold  property,  in  which  they  were  jointly  inter- 
ested, to  one  Cooper  as  security  for  the  repayment  of 
£450  advanced  by  Cooper  to  J.  C.  Buckei^am.  The 
deed  contained  a  joint  and  several  covenant  by  the 
defendant  and  Buckenham  to  pay  to  Cooper  £450, 
and  interest  thereon,  on  the  4th  of  March,  1858.  The 
defendant  executed  this  mortgage  as  surety  for  J.  C. 
Buckenham. 

In  1884  J.  C.  Buckenham,  who  had  mortgaged 
other  properties  as  security  for  sums  advanced  by 
other  persons,  was  desirous  of  consolidating  the  mort- 
gages, and  a  deed  dated  the  loth  of  December,  1884, 
was  executed,  by  whioh,  after  reciting  that  an  applica- 
tion had  been  made  by  J.  C.  Buckenham  to  the 
plaintiff  for  an  advance  of  £3,200  to  pay  off  the 
various  mortgages,  and  that  the  plaintiff,  upon  having 
the  repayment  of  the  said  sum  of  £3,200,  with  interest, 
further  secured  in  manner  therdnafter  appearing,  had 
agreed  to  advance  the  said  sum,  the  various  mort- 
gagees assigned  to  the  plaintiff  the  various  mort- 
gages, including  the  mortgage  of  the  4th  of  Septem- 
ber, 1857,  and  the  full  benefit  of  the  covenants  and 
other  powers  and  provisions  contained  in  the  respec- 
tive mortgage  deeds,  and  of  all  securities  for  the  same. 
The  defendant  was  not  a  i)arty  to  this  deed.  This 
deed  contained  a  covenant  by  J.  C.  Buckenluun  to 
repay  to  the  plaintiff  the  said  sum  of  £3,200,  and 
interest,  on  the  19th  of  January,  1885. 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 
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CouKT  OF  Appeal. 


Bolton  v.  Buckenham. — Hewett  v.  Babb. 


Ck)T7BT  OF  APFKiL. 


I)a>,  J.,  held  that  the  deed  of  1884,  by  reason  of 
the  covenant  for  repayment  therein  contained,  gave 
time  to  the  principal  debtor,  J.  C.  Buckenham, 
and  that,  consequently,  the  defendant,  as  surety  under 
the  deed  of  1857,  was  discharged.  The  plaintiff  ap- 
pealed. 

•  ffatdane,  Q.C.,  and  G,  E,  Lyon,  for  the  plaintiff. — 
The  deed  of  1884  expressly  kept  alive  the  covenant  for 
repayment  in  the  deed  of  1857.  There  were  in  effect 
two  securities  given  for  the  same  debt.  The  two  cove- 
nants are  separate  and  independent  covenants.  There 
was  no  merger,  as  the  securities  were  of  equal  degree. 
The  deed  of  1884  does  not  say  that  the  debtor  shall 
not  be  sued  until  the  19th  of  January,  1885.  He 
therefore  continued  liable  to  be  sued  at  any  time  on 
the  covenant  in  the  deed  of  1857,  and  there  was  no 
giving  of  time  so  as  to  discharge  the  surety. 

They  referred  to  Drake  v.  Mitchell,  3  East,  251  ; 
Twopenny  v.  Young,  3  B.  &  C.  208;  Munster  and 
Leimter  Bank  v.  France,  24  L.  R.  Ir.  82,  37  W.  R.  Dig. 
150;  InreFrisby,  38  W.  R.  65,  43  Ch.  D.  106. 

Channdl,  Q.C.,  and  Jason  Smith,  for  the  defendant, 
were  not  called  upon. 

Lord  EsHEB,  M.R. — It  seems  to  me  that  the  cove- 
nant for  repayment  in  the  deed  of  1857  is  a  separate 
and  independent  covenant.  The  defendant,  who  was 
a  party  to  that  deed,  undertook,  in  consideration  of 
the  loan  of  £450  to  J.  C.  Buckenham,  to  become 
surety  for  its  repayment  in  accordance  with  the  terms 
of  the  covenant.  That  was  a  separate  covenant  in- 
dependent of  all  the  other  covenants  in  the  deed.  It 
seems  to  me  that  a  covenant,  upon  certain  conditions 
being  fulfilled,  to  repay  on  a  certain  day  necessarily 
implies  a  covenant  not  to  sue  until  that  day  upon 
those  conditions  being  fulfilled.  The  affirmative 
covenant  necessarily  implies  the  negative.  By  the 
deed  of  1884  the  £450  was  made  part  of  the  £3,200, 
and  under  the  covenant  in  that  deed  the  £3,200 
is  not  to  be  repaid  until  a  date  later  than  that 
named  in  the  deed  of  1857.  That  covenant  applies 
to  the  £450.  That  covenant  necessarily  implies  a 
covenant  not  to  sue  until  the  date  named.  This  cove- 
nant swallows  up  the  covenant  in  the  former  deed,  as 
it  is  entirely  inconsistent  with  it.  It  is  said  that  the 
plaintiff,  by  the  deed  of  1884,  has  reserved  his  rights 
under  the  covenant  in  the  first  deed.  I  care  not 
whether  he  has  purported  to  do  so  or  not.  He  cannot 
say  that  he  reserves  his  rights  under  that  covenant 
when  by  the  very  terms  of  the  second  covenant  he 
gives  them  up.  It  is  useless  for  him  to  purport  to 
reserve  his  rights.  That  being  so,  it  is  dear  that  the 
surety,  who  is  no  party  to  the  second  deed,  is  dis- 
charged. The  judgment  for  the  defendant  is,  there- 
fore, right,  and  the  appeal  must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion. 

Kay,  L.J. — ^I  am  of  the  same  opinion.  The  deed 
of  1884  consolidated  the  various  mortgages,  including 
the  mortgage  of  1857  for  £450.  The  several  securities 
so  consohdated  were  assigned  as  security  for  each  and 
all  of  the  debts,  and  therefore  there  would  be  further 
security  given  for  the  £450.  That  would  satisfy  the 
words  "  further  security  "  in  the  deed  of  1S84.  The 
deed  of  1884  stipulates  for  payment  of  the  principal 
sum  secured  thereby  on  a  day  later  than  that  named 
in  the  deed  of  1857.  The  argument  urged  on  behalf 
of  the  plaintiff  is  that  this  covenant  is  not  inconsistent 
with  the  covenant  for  repayment  in  the  deed  of  1857. 
It  is  clearly  inconsistent  if  it  means  that  the  debt 
cannot  be  sued  for  until  the  day  named.  In  my 
opinion  that  is  the  meaning  of  the  covenant.  There 
ia  that  implied  negative  in  the  covenant,  and  it  is  not 
consistent  with  the  covenant  in  the  earlier  deed.    The 


result  is  that  time  has  been  given  to  the  prisdnl 
debtor,  and,  tliere  being  no  reservation  of  li^bts 
against  the  surety,  the  surety  ia  discharged. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  A.  B.  Chuhh. 
Solicitor    for    the    defendant,    GilbeH    RobiM,  for 
Salmon  «fc  Son, 


From  Q.  B.  Div. 


Dec.  1. 


Hbwett  V,  Bajir.  (a.) 


Practice — Renewal  of  writ  after  expiration  of  twdft 
months — Statute  of  Limitations — Ord.  8,  r.  1;  ori. 
64,  r.  7. 

T?ie  time  for  renewing  a  writ  of  summons  will  hU  fcf 
extended  after  the  expiration  of  twelve  months  from  tht 
date  of  the  issue  of  the  writ  where,  in  the  absence  of  wxk 
renewal,  the  plaintiff's  claim  would  be  barred  by  thi 
Statute  of  Limitations. 

Doyle  V.  Kaufman,  26  W.  It.  98,  3  Q.  B.  D.  7,  W 
followed. 

Appeal  from  the  decision  of  a  divisional  ooozt 
refusmg  an  application  to  renew  a  writ  of  summoni 
made  more  than  twelve  months  after  the  date  of  the 
issue  of  the  writ. 

It  appeared  from  the  affidavits  that  every  effort 
had  been  made  to  serve  the  writ  within  the  twdw 
months,  but  that  the  defendant  could  not  be  foimi 
and  that  on  the  last  day  of  the  twelve  months  a  dak 
to  the  plaintifrs  solicitors  was  on  his  way  to 
obtain  a  renewal  of  the  writ  when  he  was  un- 
expectedly detained  until  it  was  too  late  to  make  the 
application  that  day. 

The  next  morning  an  application  to  renew  the  ^t 
was  made  to  a  master,  who  refused  it  on  the  authority 
of  Doyle  v.  Kaufrnan,  26  W,  R.  98,  3  a  B,  D.  7, 
340,  on  the  ground  that  the  period  fixed  by  the 
Statute  of  Limitations  had  in  the  meantime  ex^ared. 

The  Divisional  Court  upheld  this  refusal. 

Cooper  Willis,  Q.C,  for  the  plaintiff.  —  Even 
although  the  period  of  six  years  &om  the  accruing 
of  the  debt  for  which  the  action  is  brought  hu 
elapsed,  the  court  will  under  exceptional  drcumstanoei 
extend  the  time :  Weldon  v.  Neal,  35  W.  B.  820,  19 
Q.  B.  D.  394 ;  Eyre  v.  Cox,  25  W.  R.  303,  The  rule 
laid  down  in  Doyle  v.  Kaufman  is  not  inflexible. 

He  referred  to  ord.  64,  r.  7. 

Lord  EsHER,  M.R. — ^According  to  the  true  can* 
struction  of  ord.  8,  r.  1,  this  writ  cannot  be  renewei 
It  is  laid  down  in  Weldon  v.  Neal  as  a  general  role  of 
conduct  that  amendments  ought  not  to  be  granted 
where  they  will  have  the  effect  of  altenug  ^ 
existing  rights  of  the  pat-ties.  This  principle  applia 
even  more  strongly  where  we  are  asiced  to  renew  a 
writ,  and  where  by  so  doing  we  should  depriTc  the 
defendant  of  his  existing  right  under  the  Statute  of 
Limitations.  We  must,  I  thmk,  refuse  this  applicatkoi 
and  dismiss  the  appeal. 

Lopes,  L.J. — I  am  of  the  same  opinion,  and  I  bise 
my  decision  on  the  case  of  DoyU  v.  Kaufman.  In 
that  case  Oockbum,  C.J.,  held  that  the  power  to 
enlarge  the  time  given  by  ord.  57,  r.  6,  of  the  rules 
then  in  force  did  not  apply  to  the  renewal  of  a  init 
where  the  remedy  had  been  lost  by  operation  of  > 
statute.  When  that  case  came  to  the  Court  of  Appeil 
although  the  appeal  Vas  dismissed  on  other  gromids, 

(a.)  Reported  by  A.  P.  Peboeyal  Keep,  Esq.,  Btf- 
rister-at-Law. 
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the  oourt  intimated  its  approval  of  that  opinion,  and 
the  practice  has,  I  believe,  been  followed  ever  since. 

Kay,  Li. J. — I  think  that  under  exceptional  circum- 
stances the  court  might,  imder  ord.  64,  r.  7,  have 
g^wer  to  grant  such  an  application  as  the  present, 
ere,  however,  there  are  no  such  circumstances  as 
would  warrant  us  in  doing  so.  The  affidavits  merely 
state  vaguely  that  every  effort  was  made  to  find  tiie 
defendant,  and  no  sufficientiy  good  reason  seems  to  be 
given  for  having  postponed  the  application  for  renewal 
till  the  very  last  moment. 

I  agree,  therefore,  that  the  application  should  be 
refused. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Lathamy  Farmer ,  dk  Co, 


From  Q.  B.  Div. 


Nov.  17. 


Vestry  of  St.  Martin,  AppdlanU, 
GtoRDON,  Respond^vt,  (a.) 

Metropolis — Vestry  —  Removal  of  ashes  —  **Jte/use  of 
trade,  manufacture,  or  business** — Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict,  c.  120),  ss. 
125,  128. 

Clinkers  produced  in  the  furnaces  of  certain  boilers  in 
an  hotel,  and  used  to  generate  steam  for  supplying  power 
for  the  electric  liglUing  of  the  hotel,  for  the  heating  of 
the  public  rooms,  and  for  other  purposes,  are  not  **  refuse 
of  a  trade,  manufacture,  or  business  "  within  section  128 
of  the  Metropolis  Local  Management  Act,  1855,  so  as  to 
entitle  the  vestry  to  demand  payment  for  t/ieir  removal. 

Per  Lord  Esher,  M.B.,  and  Lopes,  L.J. — Gby  v, 
Cadby,  2  C.  P.  D.  391,  25  W,  R,  Dig,  156,  dissenUd 
from. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  case  stated  by  a  metropolitan  police 
maeistrate  in  the  matter  of  a  dispute  referred  to  him 
under  section  129  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  as  to  whether  certain  clinkers  were 
*'  refuse  of  a  trade,"  within  the  meaning  of  section 
128  of  that  Act. 

The  respondent  was  the  proprietor  of  the  Hotel 
Metropole,  within  the  appellants'  district.  The 
clinkers  were  produced  in  the  furnaces  of  certain 
boilers  which  were  situate  in  the  basement  of  the 
hotel,  and  which  were  used  to  generate  steam  for  the 
purpose  of  supplying  power  for  the  electric  lighting 
of  the  hotel,  for  heating  the  large  public  rooms, 
passives,  staircases,  and  halls,  for  cooking,  and 
occasionally  for  working  the  Uft,  and  pumping  water 
to  the  top  of  the  hotel.  There  were  fireplaces  and 
fires  in  the  ordinanr  rooms  of  the  hotel. 

It  was  contended  on  behalf  of  the  appellants  that 
the  clinkers  were  refuse  of  a  trade  withm  the  meaning 
of  section  128  of  the  Metropolis  Local  Management 
Act,  1855,  and  that  the  appeUants  were  not  bound  to 
remove  them  without  payment.  The  magistrate 
decided  that  the  clinkers  were  not  refuse  of  a  trade. 

The  Divisional  Court  (Lord  Coleridge,  C.J.,  and 
^nils,  J.)  affirmed  this  decision.  The  appellants 
appealed  to  the  Court  of  Appeal. 

H,  0,  Glenn,  for  the  appellants. — These  clinkers 
are  refuse  of  the  trade  or  busmess  of  the  hotel  within 
section  128,  and  are  not  dirt,  ashes,  or  rubbish  within 
wction  125,  which  the  vestry  would  be  bound  to 
remove  without  payment.      Section   125  deals  with 

(«.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law« 


insanitary  matter,  and  these  clinkers  never  can  be- 
come insanitary. 

J,  E,  Baiikes,  for  the  respondent. — ^The  clinkers  M^e 
'*  ashes  "  in  a  solidified  form  produced  in  a  furnacts 
giving  out  great  heat.  These  ashes  are  not  tlia  refone 
of  a  trade,  manufacture,  or  business,  but  were  pro- 
duced in  a  fire  used  for  domestic  purposes. 

The  following  authorities  were  referred  to : — Lam 
V.  Dodd,  1  Ex.  845 ;  Lyndon  v.  Standbridge,  5  W,  B. 
590,  2  H.  &  N.  45;  Oay  v.  Cadby,  2  C.  P.  D,  391,  25 
W.  R.  Dig.  156;  Collins  v.  Vestry  of  FaddingtoTi,  27 
W.  R.  504. 

Cur,  udvt  vtdt, 

Nov.  17.— Lord  Esher,  M.R.— The  questign  here 
is  whether  the  vestry  is  entitled  to  be  jMud  for  tho 
removal  of  these  clinkers,  which  are  iti  truth  ashes, 
the  result  of  a  fire  in  a  furnace  used  for  varloiia  pUT^ 
poses  connected  with  the  hotel.  I  do  not  wonder  at 
the  difficulty  felt  in  construing  this  Act,  for  it  se^ms 
to  me  that  (Afferent  words  are  used  in  different  parts  of 
the  Act  when  probably  the  same  thinff  was  intended. 
By  section  125  of  the  Metropolis  Local  Miotage- 
ment  Act,  1855,  the  vestry  is  required  to  appoint  and 
employ  a  sufficient  niunber  of  persons,  ciilled  scaven- 
gers, or  to  contract  with  any  company  or  })ersonai  for 
collecting  and  removing  all  dirt,  ashe8,  rubbish,  ioe, 
snow,  and  filth  in  houses  and  places  wttMn  thviv 
parish.  That  section  is  obviously  a  couipuli^ory  s^x;- 
tion.  It  is  dear  that  what  the  vestrj'  w»s  asked  in 
the  present  case  to  remove  were  ashes.  Therefore, 
unless  there  is  something  in  the  Act  to  limit  that 
obligation,  the  vestry  would  be  bound  to  n^move 
these  ashes.  We  must  give  the  fuU  metming  to  thoAe 
words  unless  there  is  something  in  the  Act  to  limit 
that  meaning.  The  next  section,  section  VM,  pro- 
vides that  any  occupier  of  any  house  or  land,  or  other 
person,  who  refuses  or  does  not  pepnit  any  hoU^  dirt, 
ashes,  or  filth  to  be  taken  away  by  the  scavengers,  or 
who  obstructs  the  scavengers  in  the  performance  of 
their  duty,  shall  for  every  such  offence  forfeit  and  pay 
a  siuu  not  exceeding  £5.  Here  we  find  that  the  word 
''soil''  is  introduced,  the  words  "rubbish,  iee,  and 
snow  "  being  omitted.  Then  comes  section  127,  where 
the  words  again  are  different  from  the  wordisi  in  either 
of  the  preceding  sections,  the  words  being  all  ' '  dirt, 
dust,  mght-soil,  ashes,  and  rubbish."  then  comes 
section  128,  which  is  the  section  relied  u[)on  as  limit- 
ing the  general  obligation  imposed  upon  the  vestry  by 
section  126.  Section  128  provides  that  in  caw  any 
scavenger  be  required  by  the  owner  or  occupier  of 
any  house  or  Ian  a  to  remove  the  refuse  of  any  trnde, 
manufacture,  or  business,  such  owner  or  occupier 
shall  pay  to  the  scavenger  a  reasonable  sum  for  sueh 
removal,  such  siun,  in  case  of  dispute,  to  be  settled  by 
two  justices.  That  section  deals  with  a  ease  where 
the  scavenger  is  required  by  the  owner  or  occupier  to 
remove  the  refuse.  That  cannot  apply  to  matter 
which  the  vestry  is  bound  to  remove  whether  asked 
to  do  so  or  not.  It  cannot  impose  upon  the  owner  or 
occupier  an  obligation  to  pay  when  the  ewivenger  is 
simply  asked  to  do  that  which  it  is  his  duty  to  do, 
and  which  he  would  be  bound  to  do  wh  cither  asked  or 
not.  It  seems  to  me  to  apply  to  things  which  the 
owner  or  occupier  may  remove  for  himself  if  he 
pleases,  and  if  he  requires  the  vestry  to  remove  them 
he  must  pay  for  it.  It  seems  to  me  that  the  section 
cannot  refer  to  the  same  things  as  in  secHon  1 25.  The 
words  are  new — **  the  refuse  of  any  trade,  manufac- 
ture, or  business."  The  words  are  not  *'  the  refuse, 
the  result  of  any  trade,  manufacture,  or  business.*'  I 
think  that  the  words  "  the  refuse  of  a  trade,  manu* 
factiure,  or  business "  are  well  known  b^  a  business 
term.     The  **  refuse  of  a  manufacture  "  applies  whert^ 
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a  material  or  subject-matter  is  being  manufactured 
into  something  else,  and  in  the  course  of  the  manu- 
facture refuse  from  the  material  or  subject-matter  so 
bein^  manufactured  is  produced.  I  cannot  say  that 
that  is  the  only  refuse  of  manufacture  possible. 

Next  as  to  "  refuse  of  a  trade."  I  cannot  define 
that  term.  I  can  see  what  is  not  included  in  that 
term.  Take  the  case  of  a  linendraper.  No  one  could 
contend  that  the  ashes  resulting  from  fires  used  for 
warming  the  rooms  in  which  ilie  employees  worked 
would  be  refuse  of  a  trade.  The  refuse  of  that  trade 
would  be  the  pieces  cut  off  the  materials  being  made 
up  for  the  purposes  of  that  trade.  There  may  also  be 
other  things  wnioh  are  refuse  of  that  trade.  But  I 
oannot  think  that  ashes  from  the  fires  would  be 
refuse  of  that  trade. 

Then  we  have  the  words  **  refuse  of  a  business." 
It  may  be  that  the  word  business  was  inserted  because 
it  was  thought  that  the  word  trade  was  confined  to 
oases  where  there  was  buying  and  selling.  Can  the 
ashes  from  the  furnace  used  for  the  purpose  of  per- 
forming certain  work  in  the  hotel  be  the  **  refuse  of  a 
business  "  ?  I  suppose  there  is  a  refuse  of  the  business 
of  an  hotel  keeper,  but  I  am  unable  to  say  what  it 
would  be.  But  I  cannot  think  that  ashes  trom.  fires 
for  working  engines  and  for  other  purposes  of  the 
hotel  are  the  refuse  of  the  business  of  the  hotel.  I 
am  therefore  of  opinion  that  the  words  of  section  128 
do  not  limit  the  large  words  in  section  125,  and  that 
the  vestry  is  bound  to  remove  these  ashes  without 
payment. 

With  regard  to  the  case  of  Oai/  v.  Cadhy,  from 
what  I  have  said,  it  is  impossible  to  agree  with  that 
decision. 

Ll^^)LEY,  L.J.,  read  the  following  judgment: — 
The  question  in  this  case  is  whether  the  clinkers  from 
the  furnaces  used  in  the  Hotel  Metropole  for  the  pur- 
poses mentioned  in  the  special  case  are  to  be  removed 
by  the  parish  scavengers  wiUiout  extra  payment 
beyond  what  they  are  paid  out  of  the  rates,  or 
whether  those  scavengers  are  entitled  to  extra  pay- 
ment from  the  hotel  keeper  for  removing  such 
clinkers.  This  question  turns  on  the  true  construc- 
tion of  sections  125 — 129  of  the  Metropolis  Local 
Management  Act,  1855,  and  on  tiie  proper  application 
of  those  sections  to  the  facts  of  this  case. 

The  special  case  assumes  that  the  term  "  clinkers  " 
requires  no  definition  or  description,  and  is  well 
known  to  the  court.  I  understand  by  it  that  hard 
material  which  is  formed  by  the  combustion  of  coal  or 
coke  as  distinguished  from  the  ordinary  fire  ash  which 
is  produced  by  the  combustion  of  the  same  materials. 
Small  clinkers  are  frequently  foimd  amongst  the 
ashes  of  an  ordinary  fireplace.  Closed  stoves,  such  as 
Amott's  stoves  or  their  modem  varieties,  produce 
larger  and  more  numerous  clinkers  than  ordinary  fire- 
places; and  furnaces  produce  larger  and  more 
nimierous  clinkers  still.  All  this  is  common  know- 
ledge, but  has  to  be  borne  in  mind.  It  is  also  well 
known  that  the  uses  to  which  clinkers  can  be  put  are 
veiy  limited.  Speaking  generally  they  are  unsaleable, 
and  those  who  produce  them  are  only  too  glad  to  get 
rid  of  them.     Tney  are  rubbish. 

In  the  sections  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  which  relate  to  tiie  removal  of  matter 
by  scavengers,  a  distinction  is  drawn  between  matter 
which  the  scavengers  are  bound  to  collect  and  remove 
without  special  payment,  and  matter  which  they  are 
not  bound  to  remove  without  such  payment :  see  sec- 
tions 125  and  128.  Matter  of  the  latter  sort  is 
referred  to  as  **  the  refuse  of  any  trade,  manufacture, 
or  business,  or  of  any  building  materials  "  :  see  sec- 
tion 128.  Matter  of  the  former  sort  is  referred  to  as 
*'  dirt,  ashes,  rubbish,  ice,  snow,  and  filth "  :    see 


section  125.  The  words  "  soil,"  "  dust,"  and  "  mght- 
soil,"  also  fall  within  this  class :  see  sections  126  and  127. 
Penalties  are  imposed  on  persons  who  will  not  allow 
matter  of  this  sort  to  be  removed :  see  section  127 ;  and 
such^  matter,]  when  collected  by  the  scavengen, 
becomes  the  property  of  the  vestry  or  local  board 
appointing  them :  see  section  127.  I  say  "  when  col* 
looted  by  the  scavengers,"  for  that  is,  in  my  opimoD, 
the  meaning  of  **  collected  as  aforesaid "  in  sectioD 
127.  It  is  obvious  that  with  so  very  rough  a  cUad- 
fication  of  matter  as  the  above,  questioDS  would 
probably  arise  as  to  the  class  to  which  some  kinds  of 
stuff  would  belong;  and,  accordingly,  it  is  pro- 
vided by  section  129  that  such  questions  shall  be 
decided  oy  a  magistrate.  But  now  his  decision  maj 
be  reviewed  on  a  case  stated  by  him  :  see  42  &  43 
Vict.  c.  49,  s.  33. 

In  this  case  the  magistrate  has  decided  that  tk 
clinkers  in  question  are  not  *' refuse  of  any  trade," 
&c.,  within  section  128,  and  this  decision  has  been 
upheld  by  a  divisional  court.  We  are,  however, 
invited  to  say  that  trade  refuse  (to  use  a  compendioos 
expression  for  that  which  is  referred  to  in  section 
128)  must  include  the  clinkers  in  question  in  this  case, 
and  reliance  is  placed  on  Oay  v.  Cadhy,  In  that 
case,  however,  the  ashes  were  the  produce  of  the  fur- 
nace of  a  saw  mill  used  exclusively  for  manufiactaring 
purposes.  The  court  there  held  that  trade  refoae 
cannot  be  confined  to  the  waste  residue  of  things 
manufactured,  but  can  also  comprehend  the  waste 
residue  of  substances  used  in  the  course  of  manufac- 
ture. This,  in  my  opinion,  is  quite  right.  Take  the 
case  of  metal  smeltmg  or  roasting ;  the  slag  of  the 
smelted  or  roasted  metal  and  the  dinkers  of  the  fur- 
naces emploved  to  smelt  or  roast  the  metal  may  both 
be  waste  reruse  within  the  meaning  of  section  128. 
Many  other  cases  of  the  same  sort  may  be  put.  I  do 
not,  however,  think  that  Gay  v.  Cadhy  compels  the 
coiurt  to  say  that  the  clinkers  here  must  be  trade 
refuse  within  section  128.  The  furnaces  here  are 
principally  used  for  the  same  domestic  purposes  as 
ordinary  grates  or  stoves,  and  are  not  usea,  as  in  Gay 
V.  Cadhy  t  exdusively  for  wholly  different  purposes.  I 
am  not  prepared  to  define  trade  refuse,  but  I  can  see 
that  in  many  trades  and  manufactures  clinkers  might 
come  under  that  description.  I  think  Gay  v.  Cadby 
was  right,  but  I  also  thmk  that  these  clinkers  may, 
consistently  with  that  decision,  be  regarded  as  falling 
within  that  kind  of  stuff  which  the  scavengers  mu^ 
remove  without  extra  payment. 

Lopes,  L.J.,  read  the  following  judgment :— The 
question  in  this  case  is  whether  certain  clinkers  are 
*' refuse  of  any  trade,  manufacture,  or  business" 
within  the  meaning  of  section  128  of  the  Metropolis 
Local  Management  Act,  1855. 

The  facts  are  set  out  in  the  special  case.  To  detennine 
the  question  raised  it  is  necessary  to  consider  the 
scheme  of  certain  sections  in  the  Act  beginning  with 
section  125  and  ending  with  section  129  (being  the 
sections  relating  to  scavengers),  and  the  meanings  of 
those  sections.  The  scheme  of  the  sections  appears  to 
be  twofold :  With  regard  to  certain  things  of  no 
value,  and  which  the  owner  or  occupier  of  the  house 
would  wish  to  get  rid  of  as  being  of  no  value  and 
inconvenient  to  retain,  to  compel  the  vestry  to  remove 
them,  subjecting  those  responsible  for  their  non- 
removal,  whether  the  vestiy  or  its  scavengers,  and 
the  occupier  of  the  house  if  he  obstructs  their  removal, 
to  a  penalty ;  but  in  the  case  of  any  refuse  of  a 
trade,  manufacture,  or  business  there  is  no  such 
compulsion ;  there  must  be  a  request  by  the  owner  and 
occupier,  and  a  reasonable  sum  paid  for  removal,  on 
the  ground,  I  presume,  that  such  refuse  may  have 
some  oommennal  value  and  on  that  acoount  the  ownier 
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or  occupiflr  may  not  desire  its  removal,  and  requiring 
a  payment,  because  its  removal  is  rather  for  his 
ecmTenience  than  for  any  sanitary  requirement. 

These  clinkers  are  ashes  in  a  vitrihed  form.  They 
are  the  unconsumed  portions  of  the  fuel  used  for  the 
purpose  of  producing  heat  and  light  in  aid  of  the 
oasmess  carried  on  in  the  hotel,  but  not  refuse  of  the 
business,  and  fall  within  section  125  just  as  n^uch  as 
my  other  ashes.  Fire  is  kept  for  the  purpose  of 
almost  every  trade,  manufacture,  and  business.  If  we 
vere  to  hold  these  clinkers  refuse  of  a  trade  or 
bosiness,  I  cannot  see  how  any  ashes  produced  in  aid 
d  any  trade,  manufactute,  or  business  would  be 
removable  without  payment,  and  this  would  be  to 
limit  the  meaning  of  the  word  ashes  in  section  125  to 
■n  extent  which  I  cannot  think  was  contemplated. 

It  is  difficult  to  give  any  exhaustive  definition  of 
''refuse  of  any  trade,  manufacture,  or  business,"  but 
the  definition  I  am  about  to  give  describes  what  I 
Qiink  those  words  mean.  It  is  what  is  discarded  after 
the  rest  has  been  utilized  for  the  purpose  of  working 
the  trade,  manufacture,  or  business ;  refuse  which  is 
the  immediate  and  direct  result  of  the  trade,  manu 
facture,  or  business;  not  a  kind  of  refuse  which 
would  arise  as  much  if  there  was  no  trade,  manu- 
facture, or  business,  and  is  oidy  increased  in  quantity 
hf  reason  of  the  trade,  manufacture,  or  busiuess. 

I  cannot  agree  with  Oay  v.  Cadhy,  lindley,  L.J., 
can  {scarcely  be  correctly  reported.  He  says  :  **  What- 
e?er  be  the  true  meaning  of  the  word  *  refuse,'  it 
dearly  means  something  l^yond  what  is  meant  by  the 
Bme  word  in  section  125."  The  word  refuse  does  not 
occur  in  section  125. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Fladgates. 

SoHcitors  for  the  respondent,  Ingram^  Harriet/n,  & 
Ingram, 


Witt  OTourt  of  S^^titt. 


Chan.  Div.  ) 
North,  J.  ] 


Jan.  15. 


In  re  ELLIOTT. 
Eluott  V,  Johnson,  (a.) 

WQl  —  Bemiest  to  a  '^  auperatitious  twe"  —  Testator 
domiciled  in  Etigland  —  Legatees  resident  abroad — 
1  Edw.  6,  c.  14. 

A.  legacy  to  a  '*  superstitious  use"  giveii  hi/  a  testator 
domiciled  in  Englandy  is  void,  tvtn  aiUn/ntju  t/w  Ltj.ilcc 
i»  resident  abroad  ujfiere  such  a  legacy  is  y(X>d, 

A  testator,  xvlio  toas  a  domiciled  Englishman^  be- 
pfothed  to  priests  of  the  Society  of  Jesus  cU  Richmond, 
^  tdoria,  one  thousand  pounds  to  be  spent  in  masses  for 
tt«  repoae  of  the  soul  of  his  late  wife  and  his  own, 

Hdd,  that  the  legacy,  being  void  by  the  law  of  the 
fe*totor'«  domicil  as  a  gift  to  a  *'  superstitious  use,"  was 
wi  rendered  valid  by  the  fa/d  that  the  legatees  were 
dmieiUd  in  the  colony  of  Victoria,  although  by  the  law 
^fih/A  colony  the  legacy  would  be  valid, 

Further  consideration. 

Charles  Elliott,  by  his  wUl,  dated  the  19th  of  Sep- 
tember, 1882,  provided  as  follows :— "  After  payment 
of  all  my  just  debts,  funeral  and  testamentary 
^peuaes,  I  give,  devise,  and  bequeath  unto  the  priests 
w  ^e  Society  of  Jesus  at  Richmond,  Victoria,  one 
uiooaand  pounds  sterling,  to  be  spent  in  masses  for 

(«•)  Beported  by  J.  Tbustram,   Esq.,   Barrister-at- 
Law. 


the  repose  of  the  soul  of  my  late  wife,  Catherine 
Elliott,  and  my  own."  The  will  also  contained  other 
legacies  and  a  gift  of  residuary  estate. 

The  testator  died  on  the  10th  of  July,  1886,  domi- 
ciled in  England. 

The  action  was  brought  for  administration  of  the 
testator's  estate ;  the  defendants  were  the  two  execu- 
tors and  trustees  of  his  will,  one  of  whom  resided 
in  England  and  the  other  in  Australia. 

This  was  the  further  consideration  of  the  action,  one 
of  the  questions  for  determination  being  whether  the 
bequest  to  the  priests  of  the  Society  of  Jesus  at  Rich- 
mond, Victoria,  was  valid,  notwithstanding  that  it 
was  a  gift  to  superstitious  uses,  because  by  the  law  of 
Victoria,  where  they  were  domiciled,  such  a  gift  was 
vcLlid. 

Burleigh  Muir,  for  the  plaintiff. — The  bequest  is 
void,  as  the  testator  died  domiciled  in  EngWd,  and 
b^  English  law,  which  governs  the  distribution  of 
his  personalty,  a  bequest  of  money  to  be  spent  in 
masses  for  the  good  of  the  soul  is  void  by  virtue  of 
statute  1  Ed.  6,  c.  14,  as  a  gift  to  a  superstitious  use : 
West  V.  ShtMeworth,  2  My.  &  K.  684,  697. 

Theobald,  for  the  priests. — Such  a  gift  was  valid 
by  the  general  law  of  England  before  the  statute  1 
Ed.  6,  c.  14,  which  does  not  in  terms  make  it  void. 
Such  a  gift  has  only  been  declared  void  by  implica- 
tion, by  virtue  of  that  Act,  which  does  not  extwid  to 
the  colony  of  Victwia.  The  gift  is  good  according  to 
the  law  of  Victoria.  The  law  of  the  testator's  domicil 
does  not  make  invalid  such  a  bequest  to  a  legatee 
domiciled  abroad,  but  only  when  tJie  legatee  is  in 
England.  The  object  of  the  law  against  superstitious 
uses  is  to  prevent  superstitious  uses  in  England,  not 
abroad,  and.  the  English  law  invalidating  gifts  to 
superstitious  uses  does  not  apply  to  a  legacy  given  to 
persons  abroad.  Such  a  gift  is  not  like  a  gift 
immoral  in  itself,  which  is  void  everywhere. 

He  referred  to  Yeap  Cheaah  Neo  v.  Ong  Cheng  Neo, 
L.  R.  6  P.  C.  381,  24  W.  R.  Dig.  174 ;  In  re  MicheVs 
Trust,  8  W.  R.  299,  28  Beav.  39;  Mackintosh  v. 
Townsend,  16  Ves.  330. 

Woodroffe,  for  the  residuary  devisee. 

Oeorge  J,  Duncan,  for  a  legatee. 

Richard  Muir,  for  the  executor  in  England. 

Swinfen  Eady,  for  the  executor  in  Australia. 

North,  J. — I  think  that  the  legacy  is  clearly  bad. 
In  Hill  V.  Worswick,  1  H.  Bl.  665,  Lord  Rosslyn  says, 
at  p.  690,  *'  It  is  a  clear  proposition,  not  only  of  the 
law  of  E^ffland,  but  of  every  country  in  the  world 
where  law  nas  the  semblance  of  science,  that  personal 
property  has  no  locality.  The  meaning  of  that  is  not 
that  personal  property  has  no  visible  locality,  but 
that  it  is  subject  to  the  law  which  governs  the  person 
of  the  owner.  With  respect  to  the  disposition  of  it, 
with  respect  to  the  transmission  of  it,  either  by  suc- 
cession or  the  act  of  the  party,  it  follows  the  law  of 
the  person.  The  owner  in  any  ooimtry  may  dispose 
of  ms  personal  property.  If  he  dies  it  is  not  the  law 
of  the  coimtry  m  which  the  property  is,  but  the  law 
of  the  country  of  which  he  is  a  subject,  that  wiQ 
regulate  the  succession."  That  being  so,  as  this  tes- 
tator was  a  domiciled  Englishman,  the  English  law 
governs  the  distribution  of  his  personal  property. 
According  to  the  law  of  England  a  gift  to  a  body  of 
priests  to  be  spent  in  masses  for  the  soul  of  the  tes- 
tator's deceased  wife  and  for  the  soul  of  the  testator, 
is  void  as  a  gift  to  a  superstitious  use.  It  is  none 
the  better  because  the  persons  to  whom  the  money  is 
given  have  a  domicil  which  is  not  that  of  England. 

Solicitors,  Morrisons;  Lee,  Ockerby,  &  Everington; 
Stanley  &  \Voodhouse» 
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High  Coubt. 


Ashling  v.  Boon. 


High  Couir* 


Chan.  Div.   ) 


Kekewich, 


Feb.  12. 


Ashling  v.  Boon,  (a.) 


Evidence  —  Promissory  note  —  Insufficient  stamp  — 
Evidence  for  collateral  purpose — Stamp  Acty  1870  (33 
&  34  Vict,  c.  97),  «.  64,  sub-section  1. 

The  defendant  tendered  as  evidence  of  a  loan  an  in- 
sufficiently-stamped  promissory  note. 

Held,  that  the  receipt  of  the  money  toas  of  tlie  essence 
of  the  promissory  note  and  inseparable  from  it ;  that  to 
admit  the  note  as  evidence  of  the  loan  would  not  be  to 
admit  it  for  collateral  purposes ;  and  that  it  must  be 
rejected. 

Trial  of  action. 

A  question  arose  in  this  case  as  to  whether  an 
insufficiently  stamped  promissory  note  could  be 
admitted  as  evidence  of  the  receipt  of  the  money. 

The  defendant  in  the  action  cliumed  to  be  an  equit- 
able mortgagee  of  certain  property  in  respect  of 
advances  made  by  him  to  a  person  since  deceased,  and 
as  evidence  of  one  of  these  advances  he  tendered  at 
the  hearing  a  document  in  the  form  of  a  promissory 
note  for  £40,  whereby  the  recipient  promised  to  pay 
£40  on  demand  for  value  received.  This  document 
was  stamped  with  an  adhesive  penny  stamp  only,  and 
could  not  be  used  as  a  promissory  note,  but  it  was 
argued  that  it  was  admissible  as  evidence  of  the 
receipt  of  the  money. 

RenshaWyQ.C,  and  E,  Bray,  for  the  plaintiff. — ^The 
document  is  insufficiently  stamped,  and  cannot  be 
made  available  for  any  purpose  whatever :  Stamp 
Act,  1870,  s.  54,  sub-section  1 ;  Gregory  v.  Eraser,  3 
Camp.  454 ;  Boscoe*s  Nisi  Prius  Evidence,  16th  ed., 
p.  558 ;  Green  v.  Davies,  4  B.  &  C.  235.  In  Evam 
V.  Protheroy  1  De  G.  M.  &  G.  572,  the  document  was 
a  contract,  and  not  within  this  section.  [Kekewich, 
J.,  referred  to  lonides  v.  Pacific  Insurance  Co,y  L.  R. 
6  Q.  B.  674,  20  W.  R.  C.  L.  Dig.  80,  21  W.  R.  22, 
L.  R.  7  a  B.  517,  and  TiMey  on  the  Stamp  Laws, 
3rd  ed.,  pp.  104,  247]. 

Marteriy  Q,C,y  and  C,  E,  E,  JenkinSy  for  the  defend- 
ant.— ^The  leading  case  on  the  point  is  Evans  v. 
ProtherOy  which  overrules  the  former  cases,  and  shows 
that  an  insufficiently  stamped  document  can  be  used 
for  collateral  purposes.  There  are  two  parts  in  this 
document — the  promise,  and  the  expression  **  for 
value  received  " :  SuMon  v.  Toomery  7  B.  &  C.  416 ; 
Beg.  V.  GompertZy  9  Q.  B.  824.  Section  17  of  the 
Act  of  1870  puts  all  instruments  on  the  same  footing. 

Kekewich,  J. — The  defendant  says  that  he  from 
time  to  time  advanced  to  James  Donaldson  certain 
moneys,  making  up  a  specific  total  amount,  and  that 
the  first  loan  was  £40,  and  in  proof  of  that  he 
tenders  a  document  which  expresses  on  the  face  of  it 
that  £40  was  received  by  James  Donaldson  from 
the  defendant  on  or  before  the  30th  of  April,  1878. 
The  admission  of  that  document  as  evidence  is 
objected  to  by  the  plaintiff  on  the  ground  that  it  is  a 
promissory  note  for  that  sum  of  £40,  and  being 
stamped  onlv  with  a  penny  stamp  is  insufficiently 
stamped,  and  cannot  be  received  in  evidence.  That  it 
is  a  promissory  note  and  is  insufficiently  stamped  is 
beyond  question.  The  defendant  urges  me  to  admit 
it  on  the  ground  that,  according  to  the  decision  of 
Lord  St.  Leonards  in  Evam  v.  Prothero,  this  docu- 
ment, though  not  admissible  as  a  promissory  note,  is 
admissible  for  some  other  purposes,  and  that  the  pre- 
sent purpose  is  within  the  exception.   The  words  of  the 
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Act  are  stringent — *^  available  for  any  purpoicwfaifcJ 
ever."  That  certainly  seems  as  if  s  promisaory  m  ' 
could  not  be  used  for  any  purpose,  either  to  lie  ried 
as  a  note,  or  for  any  other  purpose,  if  insufEoailil 
stamped.  That  was  the  view  taki^  in  (h-tcfi  r,  [hni% 
where  an  earlier  statute  governed  the  ca^c  but 
statute  expressed  in  as  stringent  terms  as  ilie  Act  q| 
1870 ;  and  the  court  there,  on  a  considered  jud^^ineid^ 
declined  to  admit  the  promissory  not^  l^m^nnA  ' 
evidence  because  it  was  insuffidetitly  stam^Mlp  i 
they  declined  to  admit  it  as  evideni^  of  an  uxot 
stated.  At  p.  242  Bayley,  J,,  says: — **We  ths^ft 
feel  oiirselves  bound,  though  reluctantly,  to  v&\ 
the  stamps  in  this  case  were  not  sufficient,  ud, 
not,  it  f oQows  as  a  consequence  upon  the  t^iird  pobf 
that  tiie  note  could  not  be  received  as  evidenced 
acooimt  stated.  The  statute  31  Geo. 
expUciUy  that  no  note  shall  be  eiven  in 
available  in  law  or  equity  unless  the  paper  on  wl 
it  is  written  is  duly  stamped ;  and  to  aflow  * 
proof  of  an  account  stated  would  be  to  admit  it 
evidence  and  make  it  available  on  the  last 

Therefore,  in  that  case,  on  a  statute 
the  sfiune  as  the  Act  of  1870,  I  have  a 
decision  that  an  insufficiently  stamped 
note  cannot  be  admitted  as  evidence  of  an 
stated,  and  therefore  it  follows  that  it  could 
be  admitted  as  evidence  of  the  receipt  of 
Another  authority  has  been  referred  to,  Gf 
FroMTy  which  I  do  not  wish  to  pass  over, 
although  the  statute  is  not  set  out  in  tine  report, 
may  have  been  different  from  the  present  Act,  stil 
is  a  decision  of  Lord  Ellenborough,  and  entitled 
great  respect.  There  the  note  which  it 
attempted  to  put  in  was  unstamped,  and  the  oi 
of  putting  it  in  was  to  prove  that  it  had  been  o1 
from  the  maker  at  a  time  when  he  was  drunk,  and 
Ellenborough  said  it  could  not  be  admitted 
security  or  to  prove  the  loan  of  the  money,  hnt  it^ 
admitted  to  to  used  for  collateral  purposes, 
decision  is  of  less  value  because  we  do  not 
what  statute  was  in  force  at  the  time.  Tl 
another  case  of  Sutton  v.  Toomer,  in  which  a 
was  admitted,  not  being  unstamped,  but  one 
had  been  altered,  and  had  become  void  on 
accoimt.  So  that  takes  it  out  of  the  present 
sion.  Here  the  document,  which  is  said  to  t 
admissible,  is  insufficiently  stamped.  Mr.  Marten' 
argument  really  comes  to  this,  that  these  dedsicol 
were  all  before  Evans  v.  ProtherOy  in  which  Lord  St 
Leonards  laid  down  a  different  rule  with  respect  tl 
the  case  before  him,  and  that  that  is  the  gorienunl 
case  now.  As  far  as  I  am  aware,  that  rule  has  newt 
been  departed  from.  There  a  document  was  pat « 
which  could  not  be  admissible  as  a  receipt  because  Q 
was  insufficiently  stamped  in  that  character,  bnt  j 
contained  the  essential  elements  of  a  contract,  and 
Lord  St.  Leonards  admitted  it  as  evidence  of  a  con- 
tract, although  not  as  a  receipt.  He  states  the  law  » 
page  575,  "  tnat  the  document  in  question  was  recerr 
able  as  evidence  of  an  agreement,  althoagbi  Pf 
reason  of  the  fiscal  regulations  of  the  country,  not  al 
evidence  of  a  receipt." 

The  answer  to  that  case  is  that  what  he  wtf 
dealing  with  was  not  a  bill  of  exchange,  hut  a  doCTi_ 
mentto  which  the  same  stringent  regulations  haj 
not  been  applied.  But,  apart  from  that,  the  cootzirt 
was  entirely  different  from  the  receipt.  It  was  <»< 
document  containing  two  instruments,  and  the  cob* 
tract  was  clearly  imconnected  with  the  receipt  w«J 
might  be  a  good  receipt  and  no  contract,  or  a 
contract  and  no  receipt.  . . 

Another  case,  somewhat  nearer  the  present  case,  vita 

reference  to  a  slip  for  a  marine  policy,  which  is  aW 

,  subject  to  stringent  provinons,  la  lonidM  ▼.  M^ 
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luturance  Co,,  where  Blackburn,  J.,  in  giving  a  con- 
sidered judgment  at  L.  R.  6  Q.  B.  p.  686,  says  :— 
"As  the  slip  is  clearly  a  contract  for  marine  insur- 
ttH»,  and  is  equally  clearly  not  a  policy,  it  is,  by 
Tirtae  of  these  enactments,  not  Tahd — tiiat  is,  not 
enforceable  at  law  or  in  equity ;  but  it  may  be  given 
in  evidence  wherever  it  is,  though  not  valid,  material ; 
tnd  in  the  present  case  it  is  material."  [His  lordship 
referred  to  the  judgment  at  some  length,  and  con- 
tinued:—-] He  must  have  meant  material  to  some 
fact  outside  the  policy.  That  goes  to  show,  as  I  think 
EvfkM  y.  Prothertt  does  too,  that  one  must  regard  the 
fact  it  is  admissible  to  prove  as  something  collateral. 
Is  the  receipt  in  this  case  something  collateral  ?  The 
receipt  of  the  money  secured  byme  promissory  note 
is  of  the  essence  of  the  promissory  note.  It  is  impos- 
sible to  read  this  document  as  pi^y  a  receipt  and 
partly  a  promissoij  note.  It  is  a  note  for  £40,  and 
if  I  admit  it  as  evidence  of  the  receipt  of  £40  I  shall 
in  any  other  action — and,  indeed,  in  this  action — be 
nving  him  the  right  to  sue  for  £40,  notwithstanding 
uat  the  statute  says  the  note  shall  not  be  available 
for  any  purpose  whatever. 

On  these  groimds  I  feel  compelled  to  reject  the 
evidence,  and  I  do  so  with  the  less  hesitation  because 
my  doing  so  need  not  stop  the  case,  for  it  is  not  the 
foundation  of  the  whole  claim,  but  only  one  item  of 
it.  If  I  am  wrong,  and  if  the  defendant  proves  the 
rest  of  his  case,  he  will  have  to  prove  the  receipt  of 
this  £40  elsewhere. 

[The  case  then  proceeded,  and  in  the  event  his  lord- 
ship held  that  the  defendant  was  not  entitled  to  an 
suitable  mortgage.] 

SoKcitors,  Har^  &  Battcock;  W.  B.  Olasier,  for 
J»  S.  B,  Olasier,  King's  Lynn. 


Si^jL"}  Jan.  27,  28;  Feb.  2. 

In  re  Lagon. 
Laook  V,  Lagon.  (a.) 

Ademption — Double  portions — Legacy  to  son  of  sliares  in 
partnership — Gifi  of  shares  during  life  of  testator, 

A  Udaior  by  his  will  gave  to  his  three  sons  equally  as 
i^tUs  in  common  his  shares  in  a  partnership  in  a 
vrtiotry  business.  At  the  date  of  the  will  he  owned 
imdy-one  twenty -fourth  parts  or  shares  therein.  Between 
*hat  date  and  his  death  he  admitted  one  of  the  sons  as 
Partner,  assigning  to  him  two  of  such  shares.  The  son 
f^  the  sarne  time  gave  up  a  salary  he  received  as  manager, 
aid  continued  in  active  management  of  a  branch  of  the 
ousineas. 

Held,  that  the  two  shares  assigned  to  the  son  were 
ejusdem  generis  with  the  gift  of  shares  contained  in 
w<  wiW,  and  that  there  was  an  ademption  of  the  shares 
^'wm  by  the  will  to  that  extent. 

Trial  of  action. 

This  was  an  action  brought  by  some  of  the  bene- 
fioaries  under  the  wiU  of  Sir  Edmund  Henry  Knowles 
J^^wwai  deceased,  to  have  it  declared  that  a  gift  in  the 
|€stator' 8  will  to  the  defendant  Ernest  de  Montesquion 
Ijacon  of  a  share  in  the  business  of  a  brewer  and  in 
^e  property,  effects,  goodwill,  and  book  debts  thereof, 
^  adeemed  to  the  extent  of  two  equal  twenty-fourth 
wares  in  the  said  business,  assigned  to  the  defendant 
"y  the  testator  in  his  lifetime. 

%  liis  win,  bearing  date  December  22,  1884,  the 
wwator  guve  all  his  parts  or  shares,  estate,  right,  and 
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interest  of  and  in  the  trade  or  business  of  a  brewer 
then  carried  on  by  him  in  Great  Yarmouth,  and  in 
the  City  of  London,  and  elsewhere,  in  co-partnership, 
imder  the  style  or  firm  of  *'  Sir  Edmund  Laoon  & 
Sons,  the  Ghreat  Yarmouth  Brewery,"  and  of  and  in 
all  messuages,  tenements,  beerhouses,  malthouses, 
public-houses,  breweries,  buildings,  lands,  and  other 
hereditaments  of  every  tenure  whereon  the  said  trade 
or  business  should  at  the  time  of  his  death  be  carried 
on,  or  which  should  then  belong  to  the  said  co-part- 
nership, and  of  and  in  all  engines,  machinery, 
fixtures,  implements,  utensils,  plant,  stock-in-trade, 
horses,  drays,  carts,  carriages,  tubs,  and  all  other 
effects  and  things  which  at  the  time  of  his  death 
should  be  used  or  employed  in  the  said  business,  or 
belonging  to  the  saia  co-partnership,  and  of  and  in 
the  goodwlQ  of  the  said  trade  or  business,  and  of  and 
in  aU  book  and  other  debts  which,  at  the  time  of  his 
death,  should  be  due  and  owing  to  the  said  co-part- 
nership, or  on  account  of  the  said  trade  or  business 
(but  not  his  part  or  share  of  the  cash  which,  at  the 
time  of  his  death,  should  be  in  the  hands  of  the  said 
co-partnership,  or  in  the  bank,  or  elsewhere,  to  the 
credit  of  the  said  co-partnership),  to  his  sons,  the 
plaintiff,  Thomas  Beecroft  IJssher  Lacon,  and  the  de- 
fendants, Henry  Sidney  Hammet  Laoon  and  Ernest 
de  Montesquion  Lacon,  and  their  respective  heirs, 
executors,  administrators,  and  assigns  respectively 
according  to  the  nature  and  tenure  of  the  subjects 
respectively,  to  and  for  their  own  use  and  benefit  re- 
spectively m  equal  shares  as  tenants  in  common  and 
not  as  joint  tenants. 

The  will  also  contained  a  gift  of  the  residue  of  the 
testator's  estate  and  effects  upon  trust  for  all  his 
children  equally. 

At  the  date  of  his  will  the  testator  was  entitled 
to  twenty-one  equal  twenty-fourth  shares  in  the 
business.  In  December,  1887,  the  testator  made 
over  to  the  defendant  E.  de  M.  Lacon  two  of 
his  twenty-one  shares,  and,  though  no  assignment 
was  actually  executed,  the  latter  was  treated  as  own- 
ing such  shares  in  a  partnership  deed  dated  the  19th 
of  December,  1887.  In  this  deed  it  was  declared  that 
the  capital  of  the  partnership  should  be  taken  to  be 
contributed  as  to  nineteen  equal  twenty-fourth  shares 
thereof  by  Sir  E.  Lacon,  as  to  two  such  shares  by 
Admiral  Willes,  as  to  two  such  shares  by  the  de- 
fendant, and  as  to  the  remaining  one  such  share  by 
Samuel  Nightingale. 

The  defendant  E.  de  M.  Laoon  had  entered  the 
business  in  1874,  and  had  since  1884  managed  the 
London  branch  at  a  salary  of  £1,000.  Since  that 
date  the  business  had  increased  and  he  frequently 
applied  to  his  father  for  an  increase  of  salary.  To 
these  requests  Sir  E.  H.  K.  Lacon  had  never  acceded 
until  he  voluntarily  made  his  son  a  partner  by  the 
deed  above  mentioned,  which  was  merely  submitted 
to  the  latter  for  signature,  but  as  to  the  terms  of 
which  he  had  not  been  consulted.  At  the  same  time 
Sir  E.  H.  K.  Lacon  intimated  that  the  saLuy  and 
allowances  hitherto  enjoyed  by  the  defendant  would 
cease,  as  the  profits  from  his  share  of  the  partnership 
would,  in  his  opinion,  be  ample  remimeration,  and  to 
this  the  defendant  assented.  The  profits  therefrom 
did  in  fact  largely  exceed  £1,000  a  year. 
The  testator  died  on  September  the  6th,  1888. 

Sir  H,  Davey,  Q.C.,  and  Borthwick,  for  the  plaintiffs  . 
— ^There  are  no  documents  disclosing  any  ne^tiation 
or  purchase  of  the  shares  in  the  partnership.  The 
case  is  on  all  fours  with  In  re  Lawes,  Lawes  v.  Latves, 
30  W.  R.  33,  20  Ch.  D.  81,  and  In  re  Vickers,  Vickers 
y.  Vickers,  36  W.  R.  545,  37  Ch.  D.  530.  Ademption 
is  easier  to  apply  than  satisfaction. 

Bigby,  Q.C.,  NeviUe,  Q.O.,  and  D.  G.  Begg,  for  the 
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Mayor,  Aldermen,  &c.,  of  Manchester  v.  Williams. 


High  Coubt. 


ture.  As  to  whether  the  furniture  was,  in  fact,  dealt 
with  by  this  agreement,  I  think  the  finding  of  the 
judge  is  conclusive  that  the  previous  transaction  was 
completely  undone  by  the  pi^es,  and  that  the  furni- 
ture had  revested  in  Wenman  before  he  made  the 
settlement.  Two  other  points  were  raised.  It  was 
said  that  this  agreement  for  a  settlement  was  void 
under  13  Eliz.  c.  5  as  a  fraud  upon  creditors.  The 
coimty  court  judge  has  found  that  at  the  date  of  the 
agreement  Wenman  was  solvent,  and  had  money  in 
the  bank;  imdoubtedly  he  seemed  to  treat  that  as 
decisive  of  the  question.  It  is  said  that  he  ought  also 
to  have  found  ttiat  there  was  no  intention  to  defeat 
creditors.  But  there  was  no  evidence  of  any  such  in- 
tention, and  therefore  the  learned  judge  came  to  the 
right  conclusion.  The  fourth  question  was  whether 
this  agreement  for  a  settlement  was  a  bill  of  sale.  I 
appreciate  the  ailment  based  on  the  analogy  be- 
tween this  case  and  the  cases  upon  the  applicability  of 
the  Conveyancing  Act,  1881,  to  agreements  for  leases, 
but  I  do  not  think  the  analogy  exists.  I  think  that  the 
words  "marriage  settlement"  in  section  4  include 
marriage  articles,  Avhich  arc  not  exactly  a  legal  settle- 
ment, carefully  and  formally  drawn.  The  reasoning 
which  was  used  in  In  re  Player  exactly  applies  to  this 
case.  Cave,  J.,  says:  *'The  end  and  purpose  of  the 
thing  must  be  a  settlement — ^that  is,  a  disposition  of 
property  to  be  held  for  the  enjoyment  of  some  other 
person."  Those  words  are  exactly  in  point  when  we 
are  considering  the  construction  which  we  are  to  put 
on  the  words  ''  marriage  settlement "  in  section  4,  and 
I  think  that  those  woras  include  documents  which  are 
in  substance,  though  not  in  form,  settlements  made  in 
consideration  of  marriage. 

Appeal  dismissed.     Leave  to  appeal  granted,] 
Solicitors  for  the  appellants,  Stokes,  Saunders,  & 
Stokes, 
Solicitor  for  the  claimant,  Walter  Frederick  Stokes, 


Mayor,    Aldermen,    &c.,    of  Manchester  v. 
Williams,  (a.) 
Libel — Corporation — Personal  charges  made  against  a 
corporation — Might  of  action. 

A  corporation,  as  distinguished  from  its  individual 
members  or  officials,  cannot  sue  for  a  libel  merely  affecting 
personal  reputation. 

This  was  a  point  of  law  raised  by  pleadings  under 

order  25.     Tne  plaintifPs,  who  were  the  Municipal 

Corporation  of  Manchester,  brought  an   action  for 

Hbel  against  the  defendant  upon  the  following  letter. 

"The  Gas  Scandals. 

"  To  the  Editor  of  the  Examiner  and  Times, 

**  Sir, — Manchester  has  lately  been  pitying  poor 
Solf  ord  and  has  exhibited  much  cheap  sympathy  or 
contempt  for  that  misguided,  misgoverned,  and  much 
defrauded  royal  borough.  Let  Manchester  look  at 
home  before  it  throws  mud  across  the  Irwell.  Some 
years  ago  I  felt  it  my  duty  to  write  for  one  of  your 
contemporaries  some  half  dozen  articles  dealing  with 
the  city  coimcil*s  scandalous  and  abominable  expen- 
diture of  about  £100,000  upon  *  our '  Victoria  Hotel. 
That  investigation  brought  some  strange  occurrences 
(not  yet  revealed  by  me)  to  my  Imowledge.  I 
received  visits  from  several  gentlemen  of  high  stand- 
ing amongst  us,  who  confided  to  me  facts  that  dumb- 
founded me,  and  whidi  showed  that  ihe  citizens  lost 

(a.)  Reported  by  Cecil  Chapman,  Esq.,  Barrister- 
at*La^. 


large  sums  of  money  by  the  lax  way  in  wbidi  the 
job  was  managed,  and  that  bribery  and  connptioa 

Prevailed  to  a  regretable  extent.  Let  me  expres  the 
ope  that  the  commission  which  Salf  ord  is  astdng  for, 
may  be  extended  so  as  to  include  Manchester,  ind 
if  it  possesses  statutory  power  to  send  for  persons  and 
papers  I  will  undertake  to  bring  before  it  witnesses 
and  documents  who  will  (and  I  deeply  deplore  it) 
prove  that  in  the  case  of  two,  if  not  three,  dq«rt- 
ments  of  our  Manchester  Civic  Council,  bribery  and 
corruption  have  existed  and  done  their  n^rions 
work.— Yours,  &c.,         **  S.  Norbttry  Williams." 

The  statement  of  claim  alleged  that  the  defendsnt 
meant  by  the  said  letter  that  bribery  and  comptioB 
existed  in  three  departments  of  the  Manchester  Citr 
Council,  and  that  the  plaintifGs  were  either  pazlies 
thereto  or  culpably  ignorant  thereof.  There  vu  no 
allegation  that  the  plaintifib  had  been  injured  in  the 
way  of  pecimiary  or  other  loss  by  reason  of  the  said 
letter.  The  defendant,  in  his  pleading,  objected  that 
the  words  complained  of  were  not  capable  of  being 
construed  as  a  libel  upon  the  plaintiffs ;  that  the 
statement  of  claim  disclosed  no  cause  of  action ;  and 
that  the  municipal  corporation  could  not  sue  in  a 
corporate  capacity  in  respect  of  the  words  complained 
of. 

C.  A,  Russell,  for  the  defendant. — ^This  is  not  a 
libel  upon  the  corporation,  but  upon  individual 
members  or  officials  of  the  corporation.  The  corpora- 
tion has  no  personal  character  which  can  be 
injurious]^  affected  by  libel,  and  no  injury  to  property 
is  alleged.  In  the  case  of  MetropoHtau  Safcoa 
Omnilus  Co,  v.  Hawkins,  7  W.  R.  265,  4  H.  &  N.,  p. 
90,  Pollock,  C.B.,  says : — **  A  corporation  cannot  soe 
in  respect  of  an  imputation  of  murder,  or  incest,  or 
adultery,  because  it  could  not  commit  those  czim^Sr 
nor  can  it  sue  in  respect  of  a  charge  of  oormptioa, 
for  a  corporation  cannot  be  guilty  of  corniption, 
although  me  individuals  composing  it  may." 

Bl4ike  Odgers,  for  the  plaintiffs.— The  libel  here 
complained  of  can  refer  only  to  the  corporation  as  a 
whole,  for  it  speaks  of  **  scandalous  and  abominable 
expenditiu?e,"  and  that  monejr  must  be  voted  by  the 
corporate  body  and  not  by  its  individual  members. 
For  this  wrong  the  corporation  must  be  entitled  to 
damages.  A  corporation  is  liable  to  be  sued  for  a 
malicious  prosecution,  on  the  ground  that  it  can  be 
guilty  of  malice  by  its  servants ;  there  is  no  reason, 
therefore,  why  it  should  not  be  guilty  of  comijjtion 
by  its  servants ;  and  if  that  is  the  case,  it  is  entitled 
to  sue  for  an  imputation  of  such  corruption. 

Day,  J. — ^This  is  an  action  brought  by  a  municipal 
corporation  to  recover  damages  for  what  is  alleged  to 
be  a  libel  on  the  corporation  itself  as  distingaished 
from  its  individual  members  or  officials.  The  Hbel 
complained  of  consisted  of  a  charge  of  bribery  awi 
corruption.  The  question  is  whether  such  an  action 
will  Ue.     I  think  it  will  not. 

It  is  altogether  unprecedented,  and  there  is  no 
principle  on  which  it  could  be  foimded.  The  limits  of 
a  corporation's  right  of  action  for  libel  are  those  sag- 
gested  by  Pollock,  C.B.,  in  the  case  which  has  been 
referred  to.  A  corporation  may  sue  for  a  libel 
affecting  property,  not  for  one  merely  affecting 
personfd  reputation.  The  present  case  falls  within 
the  latter  c&ss.  There  must,  therefore,  be  judgment 
for  the  defendant. 

Lawrance,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiffs,  Austin  A  Austin,  iot 
Town  Cltrk,  Manchester. 

Solicitors  for  the  defendant,  Pritchard,  EnglefiMi  ^ 
Co.,  for  Hinde,  MUne,  &  Bury,  Manchester. 
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IN  BANKEUPTCY. 


Q.  B.  Div.  (Cave  and     ) 
Taughan  Williams,  JJ.) ) 


Jan.  15. 


Ex  parte  Manchester  and  County  Bane. 
In  re  HuLTON.  (a.) 

Bankruptcy — Money  stolen  hy  cashier  of  hank — Purchase 
of  shares — Right  of  bank  to  shares  purchased. 

The  hankrupty  who  ivas  the  cashier  in  a  hank,  mis- 
appropriated  moneys  intrusted  to  him  by  his  employers 
for  banking  purposes^  and  purchased  therewith  certain 
iHiares.  The  bankrupt  absconded^  and  an  application  by 
the  bank  for  an  order  that  they  were  entitled  to  the  shares 
purchased  vnth  the  stolen  money  was  refused  by  the 
OMnty  caurtjudye. 

Held,  on  appealt  that  the  order  of  the  county  court 
must  be  reveraedt  and  that  the  trustee  in  bankruptcy  must 
idiver  up  t?ie  shares  to  the  ba^ik. 

Appeal  from  the  refusal  of  his  Honour  Judge  Jones, 
in  tne  county  cotut  at  Oldham,  to  make  an  order 
declaring  that  certain  gold  mine  shares  standing  in 
the  name  of  the  bankrupt  were  the  property  of  the 
Manchester  and  County  Bank  (limited),  and  to  direct 
the  trustee  to  deliver  up,  the  scrip  and  other  docu- 
ments of  title  to  such  shares,  to  the  bank. 

The  bankrupt  was  formerly  in  the  employment  of 
the  Manchester  and  County  Bank  as  cashier  in  the 
branch  bank  at  Oldham,  and  on  January  27,  1890, 
fifteen  £100  notes  were  sent  from  the  head  office  at 
Manchester  to  the  branch  at  Oldham  for  banking 
piuposes. 

On  January  28,  1890,  a  letter  was  received  by 
Messrs.  Beazley  &  Co.,  stock  and  share  dealers,  in 
London,  from  the  bankrupt  containing  fifteen  £100 
notes  in  payment  for  certain  shares.  These  notes 
were  identical  in  amounts,  dates,  and  numbers  with 
Ihose  sent  to  the  bankrupt  from  the  head  office. 

On  February  1,  1890,  the  bankrupt  absconded,  and 
on  the  same  day  a  warrant  was  obtained  against  him 
hy  the  Manchester  and  County  Bank  on  a  charge 
of  embezzlement,  but  this  warrant  had  not  been 
executed. 

An  order  of  adjudication  having  been  made  against 
the  bankrupt  in  his  absence,  the  Manchester  and 
County  Bank  applied  to  the  county  court  judge  for 
an  order  dech^mg  that  they  were  entitled  U>  the 
shares  purchased  with  the  money  stolen  from  them, 
hat  this  application  was  refused,  the  judge  holding 
that  the  bank  could  not  claim  the  produce  of  the 
stolen  notes,  but  could  only  prove  against  the  bank- 
mpf  s  estate  for  the  loss  sustained  by  the  theft. 
The  bank  apx>ealed. 

Smvly,  for  the  appellants.— The  notes  were  put 
into  the  care  of  the  cashier  as  the  servant  of  the  bank, 
and  he  held  them  in  a  fiduciary  relation.  When  he 
committed  a  breach  of  duty  to  his  mcister  in  stecding 
^e  notes  and  purchasing  the  shares,  as  the  notes  can 
«e  traced  in  the  purchase  of  the  shares,  the  bank  can 
follow  and  claim  them  against  the  trustee. 

Yttte  Lee  J  for  the  tiiistee. — I  admit  that  stolen 
property  may  be  followed,  but  that  does  not  extend 
to  a  case  where  property  is  stolen  and  things  pur- 
chased with  the  proceeds.  The  doctrine  of  foUowing 
the  property  has  never  been  so  extended,  and  in 
^*rtain  cases  a  i)er8on  might  have  to  elect  which 
I"pperty,  that  stolen  or  that  converted,  would  be 
taken. 

Cave,  J. — A  very  ingenious  argument  has  been 
'aiaed  on  behalf  of  tne  triistee,  but  it  is  impossible  for 

(«•)  Keported  by  C.  F.  Morrell,  Esq.,  Barrister-at- 
Law.  i 


us  to  give  effect  to  it.  It  is  admitted  that  if  the 
derk  had  stolen  the  fifteen  notes  and  retained  them, 
the  trustee  must  have  been  ordered  to  give  them  up ; 
but  it  is  said  that  slu  the  notes  were  exchanged  into 
shares,  something  was  thereby  effected  so  as  to  enable 
the  trustee  to  keep  the  proceeds.  In  my  opinion  it  is 
impossible  to  find  any  authority  for  such  a  contention. 
The  appeal  must  be  allowed,  and  there  must  be  an 
order  on  the  trustee  to  deliver  up  the  shares  and  to  do 
all  things  necessary  to  vest  them  in  the  appellants. 

Vaughan  Williams,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Sale^  Sedden,  &  Co,, 
Manchester. 

Solicitors  for  the  trustee,  Fiddy  Roscoe,  (k  Co, 


Prob.  Div.  &  Adm.  Div.  )  xt       i  /x 

Admiralty.  \  ^«^-  ^^• 

"The  County  of  Durham."  (a.) 

Practice  —  Appeal  —  County  court  having  admiralty 
jurisdiction — District  in  which  to  commence  action — 
County  Cotirts  Admiralty  Jurisdiction  Act,  1868  (31 
A  32  Vict,  c,  72),  «.  21  — County  Courts  Admiralty 
Jurisdiciityn  Act,  1869  (32  &  33  Vict,  c,  51),  s,  2. 

A  claim  by  a  shipowner  under  the  2nd  section  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1869,  arising 
out  of  an  agreement  in  relation  to  the  use  or  hire  of  a  sJnp 
belonging  to  him,  is  properly  brought  in  the  county  court 
having  admiralty  jurisdiction  within  the  district  of  which 
such  ship  happens  to  be  ai  the  date  of  the  commencement 
of  the  suit. 

This  was  an  appeal  from  a  decision  of  his  Honour 
Judge  Seymour,  the  judge  of  the  county  court  of 
Northumberland,  holden  at  Newcastle-upon-Tyne. 

By  the  decision  appealed  from  the  county  court 
judge  had,  in  an  action  arising  out  of  an 
agreement  in  relation  to  the  use  \>r  hire  of  the 
ship  County  of  Durham,  refused  to  grant  a  motion 
on  behalf  of  the  defendants,  the  charterers  of  the 
said  vessel,  that  the  action  should  be  dismissed  for 
want  of  jurisdiction,  the  ground  of  the  motion  being 
that  the  suit  had  been  wronely  commenced  in  the 
county  court  of  Northumberland,  holden  at  New- 
castle-upon-Tyne, within  the  district,  for  admiralty 
purposes,  of  which  The  County  of  Durham  was  at  the 
commencement  of  the  suit. 

The  judgment  of  the  county  court  judge,  as  printed 
for  the  purposes  of  the  app^,  was  in  terms  ad  fol- 
lows : — 

His  Honour  Judge  Seymour. — ^This  is  an  action 
brought  in  the  County  Court  of  Northumberland  held 
at  Newcastle,  on  the  admiralty  side  of  this  court,  by 
the  owners  of  the  steamship  Coxvnty  of  Durham, 
Messrs.  Johnson  Brothers,  of  Newcastle,  assignees  of 
a  charter-party  dated  the  2nd  of  April,  1889,  made 
between  Messrs.  McAllum  &  Co.,  of  Newcastle,  and 
the  defendants,  the  Poole,  Baltic,  and  Quebec  Timber 
Co.  (Limited),  as  charterers  of  the  ship,  for  breach  of 
a  clause  in  the  charter-party,  whereby  the  defendants 
warranted  a  certain  depth  of  water  at  their  wharf  at 
Poole  to  berth  the  ship  in,  and  owing  to  a  breach  of 
such  warranty  the  ship  ran  aground  and  was 
damaged.  It  is  expressly  agreed  ^tween  the  parties 
that  at  the  time  of  the  commencement  of  this  action 
the  ship  was  in  the  Tyne,  and  therefore  within  the 
admiralty  jurisdiction  of  this  court. 

(a.)  Reported  by  C.  F.  Jemhett,  Esq.,  Barrister-at- 
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The  defendants  have  applied  by  way  of  motion  to 
dismiss  the  action  for  want  of  jurisdiction,  and  the 
question  I  have  to  decide  is  whether  their  objection  is 
good. 

As  the  question  is  one  of  great  importance  to  the 
shipping  interest  here  and  elsewhere,  and  as  I  believe 
this  is  the  first  occasion  on  which  the  point  has  been 
raised  in  any  court,  I  have  taken  time  to  consider  my 
decision. 

So  far  as  the  plea  may  be  said  to  depend  upon  the 
general  admiralty  jurisdiction  of  countv  courts  over  a 
charter-party  of  this  description,  no  difficulty  exists. 
The  difference  which  prevailed  a  few  years  ago 
between  the  High  Court  of  Admiralty  and  the  Courts 
of  Common  Pleas  and  Exchequer  on  the  one  hand, 
and  the  judges  of  the  Privy  Coimcil  on  the  other,  as 
to  whether  county  courts  in  admiralty  have  not, 
under  recent  legislation,  a  more  extensive  jurisdiction 
in  certain  matters  than  the  High  Court  in  admiralty 
actions,  has  been  finally  set  at  rest  by  the  decision 
of  the  Court  of  Appeal  in  the  case  of  The  AH  mi, 
29  W.  R.  94,  o  Ex.  D.  227.  This  case,  and  that  of 
Cargo  ex  Argos,  L.  R.  5  P.  C.  134,  22  W.  R.  Dig.  46,  are 
direct  authorities  for  the  proposition  that  an  action  on 
a  charter-party  by  the  owner  or  charterer  of  a  ship  is 
an  action  on  an  ag^reement  made  in  relation  to  the 
use  or  hire  of  a  ship  within  section  2  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1869,  and  that  that 
Act  has  given  a  jurisdiction  to  the  county  courts  which 
the  High  Court  of  Admiralty  did  not  possess. 

The  omission  of  any  form  applicable  to  ttie  present 
ease  from  the  statutory  forms  given  under  the  Act 
of  1868  may  be  explained,  therefore,  by  assuming 
that  the  latter  were,  no  doubt,  compiled  from  those 
in  use  in  admiralty  actions  in  the  High  Court,  which 
had  jurisdiction  in  the  cases  mentioned  in  that  Act, 
but  not  having  jurisdiction  in  cases  like  the  present, 
necessarily  supphed  no  forms  applicable  to  tiie  case 
before  me. 

The  only  ground,  therefore,  upon  which  a  plea  in 
denial  of  the  jurisdiction  of  the  court  can  prevail  is 
that  to  which  the  defendants  have  mainly  limited 
their  contentidh — viz.,  that  the  present  action  has 
been  entered  in  the  wrong  district. 

In  the  Act  of  1869  there  is  no  express  clause 
defining  or  limiting  the  district  in  which  proceedings 
are  to  be  commenced,  but  by  section  1  of  the  Act  of 
1869,  the  Act  of  1868  and  the  Act  of  1869  are  to  be 
read  and  interpreted  as  one  Act.  Turning,  then,  to  the 
Act  of  1868,  s.  21 ,  it  is  there  provided  that  proceeding 
in  an  admiralty  cause  shall  be  commenced— (1)  m 
the  county  court  having  admiralty  jurisdiction  within 
the  district  of  which  the  vessel  or  property  to  which 
the  'cause  relates  is  at  the  commencement  of  the 
proceedings;  and  (2)  if  the  foregoing  rule  be  not 
applicable,  then  in  the  county  court  having  admiralty 
jurisdiction  in  the  district  of  which  the  .owner  of  the 
vessel  or  property  to  which  the  cause  relates,  or  loB 
agent  in  England,  resides,  &c. ;  and  it  has  been 
strongly  contended  and  urged  with  great  reliance 
upon  the  forms  and  procedure  in  admiralty,  that  the 
word  **  vessel "  to  wnich  the  cause  relates  can  only 
mean  the  ship  or  vessel  of  the  defendant.  It  is  clear 
that  until  the  passing  of  the  Act  of  1869  the  jurisdic- 
tion of  the  county  court  over  claims  for  salvage 
towage,  necessaries,  or  wages,  or  for  damage  to  cargo 
or  damage  by  collision,  were  all  in  the  nature  of  pro- 
ceedings for  services  rendered  to,  or  injury  done  by, 
the  slup  or  vessel  of  the  defendant,  and  in  any 
proceedmg  in  rem  the  only  ship  in  the  contemplation 
of  the  parties  would  naturally  and  logically  be  the 
ship  of  the  defendant ;  but  now,  by  section  2,  sub- 
section 1,  of  the  Act  of  1869,  a  county  court  with 
admiralty  jurisdiction  can  trv  any  d^un  arising  out 
of  any  agreement  made  ux  relation  to  the  iise  or  hire 


of  any  ship,  and  the  present  action  is  a  prooeeding  in 
personam^  under  a  charter-party,  for  the  use  or  hire  of 
the  plaintifiPis'  ship,  and  complaining  of  dtxnsge 
resulting  from  brecMsh  of  that  agreement. 

It  has  been  argued  that  the  present  is  not  properiv 
a  cause  relating  to  a  ship,  but  I  don't  agree  with  that 
view,  the  expression  **  cause  relating  to  a  ahip"  aslj 
differs  from  *  *  cause  relating  to  the  use  or  hire  of  a  ship  " 
as  the  greater  differs  from  the  less.  If  an  action  on  a 
charter-party  which,  ex  concesaia,  is  an  action  npon 
an  agreement  relating  to  the  use  of  a  ship  is  not  an 
action  relating  to  a  ship,  it  seems  difficult  to  admit 
that  an  action  for  towage  or  wages  is  an  action 
relating  to  a  ship.  To  what  ship  does  the  presmt 
cause  relate  ?  The  proceeding  itself  is  not  in  rem  hat 
in  personam,  and  tne  only  ship  indicated  is  tbe  diip 
which  is  the  subject  of  the  agreement  of  hire,  for 
breach  of  which  this  action  is  brought,  and  there  is 
nothing  in  the  words  themselves,  "  vessel  or  propotj 
to  which  the  cause  relates,"  which  involves  any 
violence  of  construction  in  holding  them  to  be  applic- 
able to  the  ship  either  of  plaintiff  or  defendant  as  the 
case  may  be.  I  hold,  therefore,  that  the  pnaent 
cause  does  relate  to  the  plaintiffs'  vessel,  and  as  that 
vessel  was  within  my  jurisdiction  at  the  time  the 
cause  was  entered  I  decide  against  the  applicatioii, 
and  I  hold  that  I  have  jurisdiction  to  try  this  actioiL 

I  may  add  that  section  4  of  the  Act  of  1869,  which 
extends  the  jurisdiction  of  county  courts  in  adnuFaltj 
to  all  claims  for  damage  to  ships,  whether  by  oolliskn 
or  otherwise,  when  the  amount  claimed  does  not 
exceed  £300,  is  plainly  intended  to  cover  cases  m 
which  damage  may  be  occasioned  in  many  other  wajn 
besides  collision,  and  in  which  the  only  vessel  to  whidli 
the  cause  could  be  said  to  relate  would  be  the  dam- 
aged vessel  for  which  the  plaintiflfe  brought  this 
action.  Whether  upon  the  hearing  of  this  cause  it 
may  appear  to  me  more  convenient  and  proper  that 
it  shomd  be  tried  within  the  jurisdiction  of  the  comity 
court  at  Poole,  is  a  matter  which  I  may  have  to  cod* 
sider  hereafter,  but  for  the  present  I  dismiss  the 
defendants'  application,  with  costs. 

The  appeal  was  now  heard  before  the  President  and 
Butt,  J.,  sitting  as  a  divisional  court  of  the  Probate, 
Divorce,  and  Admiralty  Division. 

J,  P.  AspincUl  appeared  for  the  appellants,  defend- 
ants in  the  court  below. — ^The  provision  contained  in 
the  22nd  section  of  the  County  Courts  Admirahy 
Jurisdiction  Act,  1868,  as  to  the  arrest  of  vesaelB 
**  to  which  the  cause  relates  "  shows  clearly  that  the 
Legislature  meant  by  the  same  phrase  in  the  21st 
section  of  that  Act,  the  vessel  of  the  defendant  in  the 
action.  This  meaning,  so  known  to  the  LegisUtitre 
when  the  Act  of  1869  was  passed,  cannot  have  been 
altered  by  the  fact  that  the  two  Acts  are  *'  to  be  read 
as  one."  Why  should  a  different  construction  from 
what  it  originally  bore  be  put  on  the  section,  because 
rules  specifying  the  districts  in  which  causes  like  the 
one  now  before  the  court  should  be  commenced,  have 
not  yet  been  made  P 

Boydy  for  the  respondents,  was  not  called  on  to 
argue. 

Hannen,  p.— I  have  nothing  to  add  to  thejndg- 
ment  of  the  learned  county  court  judge.  The  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  andtheConn^ 
Courts  Admiralty  Jurisdiction  Act  Amendment  Act, 
1869,  are,  by  section  1  of  the  later  Act,  to  be  read  as 
one.  If  the  construction  put  on  the  language  of  the 
first  Act  before  the  passing  of  the  seoond  Act  did  not 
apply  to  the  present  case,  tiie  effect  of  the  seoond  Act, 
in  m^  opinion,  has  been  to  extend  the  meaning  to 
be  given  to  that  language,  and,  ther^ore,  applying* 
as    I  must  do,   the  words   "  v^eael  or  property  to 
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which  the  cause  relates"  to  the  actions  over  which 
juzifldiction  is  given  by  the  second  Act,  I  think  the 
a<^on  in  this  case  was  brought  within  the  right  dis- 
^ct. 

Butt,  J. — I  concur,  though  if  it  had  not  been 
that  the  two  Acts  are  to  be  read  as  one,  I  should 
have  felt  a  great  doubt. 

Solicitors  for  the  appellants,  Cooper  &  Co. 

Solicitors  for  the  respondents,  Botterell  &  Roche, 


(RmA  of  Appeal. 


From  Chan.  Div. 


Feb.  10. 


In  re  Aebib's  and  Class's  Conteact.  (a.) 

Vendor  and  purcJuuer — Conditions  of  sale — Bight  to 
rescind — Costs  of  investigating  title — "  Notunthstand- 
ing  prevunis  litiaaiion  " — Will — Devise  to  trustee  **  ♦/ 
and  when  he  shcUl  return  to  England" 

The  words  "  notwithstanding  any  previous  negoUaHon 
Of  litigation  "  in  a  condition  of  scUe  stipulating  that  the 
vendor  should  be  at  liberty  to  annul  the  sale  if  unaibh  to 
satisfy  any  objection  insisted  on  by  the  purchaser^ 
(onnot  be  construed  as  including  litigation  in  which  a 
judicial  decision  adverse  to  the  vendor  has  been  actually 
given,  Co9isequently,  when^  on  a  vendor  and  purchaser 
summons,  an  order  had  been  made  declaring  thai  the 
vendor  had  not  shown  a  good  title,  and  directing  him  to 
pay  the  purchaser  the  costs  of  investigating  the  title, . 

Held,  that  it  was  then  no  longer  open  to  the  vendor  to 
0190x1  himself  of  the  above  condition, 

A  testator  who  died  in  1877  appointed  B,,  **  now 
residing  at  Adelaide,  Australia,  if  and  when  he  shall 
return  to  England,"  and  C,  executors  and  trustees  of  his 
vUl,  and  devised  real  estate  to  his  said  trustees  on  trust 
for  sale.  The  will  was  proved  by  C,  with  power  reserved 
to  grant  probate  to  B,  if  and  when  he  returned  to 
England,  B.,  at  the  time  of  the  testator's  death,  and 
dt>t97)  to  and  at  the  present  time,  was  domiciled  in 
Australia,  hut  in  1885  Ac  came  on  a  visit  to  England  for 
the  benefit  of  his  health,  and  stayed  there  six  months, 
after  which  he  returned  to  his  home  in  Australia,  B, 
^M^  proved  the  will,  and  although  in  1879  Tie  had  in^ 
dictated  an  intention  to  act  as  trustee,  he  had  not  during 
6is  visit  to  England  or  since,  assented  to  the  devise  or 
taken  any  part  in  the  administration  of  the  trusts  of  the 
wi^,  but  he  had  not  actually  disclaimed. 

Held,  tluit,  under  the  ahove  circumstances,  the  condition 
**if  and  when  he  shaM  return  to  England**  had  been 
iaHsJied  by  B, ;  and,  consequently,  that  the  trusteeship 
W  become  vested  in  him  in  1885. 

^jpeal  from  North,  J. 

W.  Bucknall,  by  his  wiU  made  in  1871,  appointed 
las  8on,  P.  E.  Bucknall,  "now  residing  at  Port 
Adelaide,  Australia,  if  and  when  he  shall  return  to 
EM;land,"  G.  C.  Class,  and  J.  A.  Woiwe  executors 
™  trustees  of  his  will;  and  devised  his  freehold 
estates  to  his  said  trustees  upon  trust,  that  the  said 
trostees  or  the  survivor  of  them,  or  other  the  trustees 
or  trustee  for  the  time  being  of  the  will,  should  sell 
^  estates.  The  will  contained  a  declaration  that 
^  power  of  appointing  a  new  trustee  or  new  trustees 
should  be  exercised  by  the  surviving  or  continuing 
tniatee  or  trustees  for  the  time  being  of  the  will ;  ana 
the  three  sons  of  the  testator  were  given  successively 
*hree  months'   option  to  take  the  freehold    estates 

(«.)  Beported  by  M.   J.  Blake,  Esq.,  Barrister-at- 
Law« 


themselves,  before  the  power  of  sale  siven  to  the 
trustees  could  take  effect,  such  option  to  be  communi- 
cated to  the  trustees. 

Worge  died  in  1875,  during  the  Ufe  of  the  testator, 
who  died  in  February,  1877.  The  will  was  proved 
by  Class,  power  being  reserved  to  srant  probate  to 
F.  E.  Bucknall  if  and  when  he  should  return  to- 
England.  F.  E.  Bucknall  at  the  date  of  the  wiU, 
ana  down  to  and  at  the  present  time,  was  domiciled 
at  Adelaide  in  Australia,  and  was  a  member  of  the 
Legislature  of  the  Colony  of  Victoria. 

In  April,  1879,  F.  E.  Bucknall  executed  what 
purported  to  be  a  power  of  attorney  to  Class  to  act  for 
nim  in  the  matt^  of  the  trusts  of  the  will.  This 
instrument,  however,  not  being  stamped,  was  not  put- 
in  evidence.  In  1885  F.  E.  Bucknall,  bdnff  ordered  a 
long  sea  voyage  for  the  benefit  of  his  healm,  came  to- 
England  and  stayed  there  with  Class  for  a  period  of 
six  months  till  January,  1886,  when  he  returned  to 
Australia.  While  living  in  England,  Bucknall  took  no 
part  in  the  administration  of  the  trusts  of  the  testator's 
estate,  but  had  not  then  executed  any  formal  dis- 
claimer. In  February,  1886,  shortly  after  Bucknall'a 
departure  to  Australia,  Class,  believmg  himself  to  be 
in  fact  the  then  sole  trustee,  appointed  Pennick  as  a. 
new  trustee  of  the  wiU  in  the  place  of  the  deceased 
trustee  Worge ;  and  on  November  6,  1890,  Class  and 
Pennick,  assuming  themselves  to  be  the  only  trustees, 
of  the  testator's  will,  and  purporting  to  act  as  suck 
trustees,  in  exercise  of  the  power  of  sale,  entered 
into  a  contract  with  E.  Arbib  to  sell  the  real  estate 
to  him. 

The  8th  condition  of  the  contract  stipulated  that  if 
the  purchaser  should  make  and  insist  on  any  requisi- 
tion or  objection,  either  as  to  title  or  conve|yance, 
which  the  vendors  should  be  unable  or  unwilling  to 
remove  or  comply  with,  the  vendors  should  be  at 
liberty,  notwithstanding  any  previous  negotiation  or 
litigation,  on  giving  to  the  purchaser  not  less  than 
ten  days'  notice  in  writing,  to  annul  the  sale;  in 
which  case  the  sale  should,  at  the  expiration  of  the 
notice,  be  annulled,  the  purchaser  being,  in  that 
event,  entitled  to  a  return  of  the  deposit,  but  without 
interest,  costs,  or  compensation. 

The  purchaser  took  the  objection  that  the  testator'a 
freehold  estate  had  vested  in  F.  E.  Bucknall  when  he 
returned  to  England  in  1885 ;  that  Bucknall  and  Class 
were  therefore  the  persons  in  whom  the  estate  was. 
now  vested  as  trustees,  and  that  the  present  vendors 
accordingly  had  not  a  good  title  to  the  property. 

On  the  6th  of  November,  1890,  Norfli,  J.,  made  an 
order,  on  a  vendor  and  purchaser  summons  taken  out 
by  the  vendors,  declaring  that  the  vendors  had  not 
shown  a  good  title  to  the  property  comprised  in  the 
contract. 

The  purchaser  then  applied  to  the  vendors  to  return 
the  deposit,  and,  the  vendors  refusing,  a  summons  waa 
taken  out  by  tiie  purchaser  to  compel  them  to  return 
it.  This  summons  was  heard  on  November  24,  1890, 
the  vendors  opposing  the  application  on  the  ground 
that  an  appeal  had  been  lodged  by  them  against  the 
order  of  November  6.  North,  J.,  directed  the  deposit 
to  be  paid  into  court,  and  ordered  the  vendors  to  pay 
to  the  purchaser  the  costs  of  the  investigation  of  title 
of  the  property,  together  with  the  costs  of  that 
summons. 

After  the  decision  of    North,  J.,  F.   E.  Bucknall 
executed  a  disclaimer  of  the  estate  devised  to  him 
upon  trust  by  the  will  of  the  testator. 
The  vendors  appealed  from  both  orders  of  North,  J. 

Byrne,  Q.C,  and  Orosvenor  Woods,  for  the  appel- 
lants.— The  first  point  is  as  to  the  meaning  of  the 
words  "  if  and  when  he  shall  return  to  England  "  ; 
that  is  a  question  i^^ention  to  be  gathered  from  the 
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been  made  for  obvious  purposes,  after  he  had 
accepted  the  trusts  and  after  the  estate  had  vested  in 
him,  and  it  is,  therefore,  made  too  late. 

On  the  second  point  I  agree  with  the  rest  of  the 
court.  In  In  re  Hargreave^a  Contract,  34  W.  B.  708, 
32  Ch.  D.  654,  it  was  decided  that  under  the  words 
in  section  9  of  the  Vendor  and  Purchaser  Act,  which 
say  that  on  an  application  in  chambers  *'the  judge 
shall  make  such  order  on  the  application  as  to  him 
shall  appear  just,  and  shall  order  now  and  by  whom 
all  or  any  of  the  costs  of  and  incident  to  the  applica- 
tion shall  be  borne  and  paid,"  the  court  has  power  to 
decide  what  is  to  be  done  as  to  the  costs  of  the  in- 
vestigation of  the  title. 

On  the  first  of  the  applications  in  the  present  case, 
where  the  only  question  was  whether  the  vendors 
could  maJke  a  gooa  title,  nothing  was  said  in  the  order 
as  to  who  should  pay  the  costs  of  investigating  the 
title.  Then  a  sul^equent  summons  was  taken  out  to 
deal  with  the  deposit  in  the  hands  of  the  vendors,  and 
the  judge  on  the  hearing  of  that  summons  made  an 
order  that  Class  and  Pennick  should  pay  to  the  pur- 
chaser the  costs  of  investigating  the  title.  It  cannot 
be  denied  that  this  order  was  within  the  jurisdiction 
of  the  court ;  that  is  established  by  In  re  Hargreaves. 
When  that  summons  was  before  the  judge  it  was 
not  then  argued  that  by  reason  of  this  condition  in 
the  contract  of  sale  giving  the  vendors  the  right  to 
rescind  and  to  escape  liabuity  for  the  costs  of  inves- 
tigating the  title,  uiat  order  as  to  costs  ought  not  to 
be  made. 

But  now  the  vendors,  not  having  succeeded  in  per- 
suading us  that  the  order  of  the  judge  below  as  to  the 
title  was  wrong,  ask  to  be  relieved  from  the  further 
order  as  to  the  costs  of  investigating  title.  I  agree 
with  the  Lord  Chief  Justice  and  Lindley,  L.J.,  that 
the  condition  which  allows  the  vendor  to  rescind 
*'  notwithstanding  previous  litigation  "  cannot  apply 
to  such  a  state  of  things  as  have  happened  here.  The 
words  "  not  withstanding  previous  litigation  "  mean, 
in  my  opinion,  notwithstanding  litigation  pending, 
not  litigation  decided  at  the  tune  adversely  to  the 
vendor.  I  do  not  think  that  the  words  mean  "not- 
withstanding previous  litigation  and  judgment  against 
the  vendor." 

Appeal  dismissed. 

Solicitor  for  the  vendors,  J.  M,  Mitchell, 

Solicitors  for  the  purchaser,  Wild  &  Wild, 


From  Chan.  Div. 


Feb.  9. 


Cox  V,  Bennett  (No.  1).  (a.) 

Trustee — Administration  auction — Trustees  appointed  by 
the  court  to  receive  rents  and  to  manage  estate  with 
commission  upon  rental — Commission  to  rent  collector. 

Trustees  who  lutve  been  appointed  hy  the  court  to 
receive  the  rents  of,  a7id  to  maiictge  a  trust  estate,  receiving 
a  commisson  up(mthe  rental ,  urill  not  he  allowed  to  charge 
additional  payments  made  by  them  to  a  collector  of  rents. 

Appeal  from  Kekewich,  J. 

wifiiam  Tomlin,  by  his  wiU  dated  the  3rd  of  April, 
1865,  appointed  Edward  Cox,  George  Legg,  and  John 
Bennett  trustees  and  executors  thereof,  and  gave  to 
each  of  his  executors  who  should  prove  his  will  the 
sum  of  £50,  and  after  making  various  devises  and 
bequests,  devfsed  and  bequeathed  certain  messuages  or 
tenements  at  Bromley  unto  his  said  trustees,  upon 
trust  out  of  the  rents  thereof  to  pay  and  discharge 

(a.)  Eeported  by  W.  H.  Quasrell,  Esq.,  Barrister- 
•         at-Law. 


the  ground-rents,  rates,  taxes,  and  other  outgomgi,  and 
keep  the  same  in  proper  repair  and  ioBored  agussfc 
fire,  and  to  sttuid  possessed  of  the  surplus  rents  uA 
profits  thereof  upon  trust  to  pay  the  annual  proowds 
thereof  to  his  daughter  Laura  for  life  for  her  sepante 
use  without  power  of  anticipation,  and  upon  tznsfc 
after  her  death  as  therein  directed;  and  the  aud 
testator  directed  that  it  should  be  lawful  for  his  said 
trustees,  with  and  out  of  the  moneys  which  ahould 
come  to  their  respective  hands  by  virtue  of  the  trasts 
aforesaid,  to  retam  and  reimburse  themsdves  respec- 
tively and  allow  to  his  or  their  co-trustee  or  co- 
trustees all  such  costs,  charges,  and  expenses  as  thef 
or  any  of  them  should  or  might  respectively  actniDj' 
sustain  or  incur  in  or  about  the  execution  of  t^e  troEis 
aforesaid,  or  in  anywise  relating  thereto. 

The  testator  died  in  1866  and  his  will  wis  dnlj 
proved  by  the  three  executors.  The  testator's  daoAtar 
was  at  the  time  of  these  proceeding^  married  to  V.  J. 
Midwinter. 

In  1 867  an  action  was  commenced  for  canying  the 
trusts  of  the  will  into  effect.  On  the  22nd  of  April, 
1882,  an  order  was  made  whereby  E.  Brown  and 
W.  J.  Midwinter,  two  of  the  plaintife,  were  appoiiited 
trustees  of  the  will,  jointly  with  John  Bennett,  in 
the  place  of  Edward  Cox,  deceased,  and  of  G.  I^I 
and  it  was  also  ordered  that  these  three  trustees  should 
receive  the  rents  and  profits  of  the  trust  estate  and  be 
allowed  a  commission  of  £3  per  centum  per  amumu 
as  stated  in  a  former  order  dated  the  1st  of  Febroaiy* 
1876. 

In  the  trustees*  accounts  from  the  24th  of  March, 

1889,  up  to  and  including  the  24th  of  March,  1890, 
the  trustees  not  only  charged  their  own  above-ma- 
tioned  commission  of  £3  per  cent,  on  the  rents  re- 
ceived on  Mrs.  Midwinter's  account,  but  also  charged 
a  further  commission  of  £3  10s.  per  cent,  for  Messn. 
W.  &  D.  Brown  as  rent  collectors,  which  fuitiier 
commission  was  represented  by  four  items  of  pay- 
ment, being  severally  £16  Is.  9d.,  £15  10s.  3i, 
£15  8s.  5d.,  and  £15  7s.  6d. 

The  defendant  Mrs.  Midwinter  took  out  asummooi 
in  the  action  ftsldng  {inter  alia)  that  these  fouritaitt 
should  be  disallowed,  and  on  the  Ist  of  December, 

1890,  an  order  was  made  by  Kekewich,  J.,  thatthea 
foiu:  items  of  disbiu^ement  charged  against  the  sp- 
plicant's  share  of  income  pi  the  trust  estate  in  re- 
spect of  commission  at  the  rate  of  £3  lOs.  per  cent 
paid  to  Messrs.  W.  &  D.  Brown  for  collecting  renti 
should  be  disallowed. 

The  trustees  apposed. 

Eenshaw,  Q,C,y  and  Bramwell  Davis,  for  theappd- 
lants.  —  The  commission  paid  for  collecting  u» 
rents  has  been  allowed  for  years.  It  was  neoesw^ 
and  proper  to  employ  such  collectors  in  the  case  of 
rents  received  monthly  from  property  of  a  small  dssB. 
It  is  a  necessary  expense  which,  following  the  general 
practice,  should  be  allowed. 

J,  Mulligan,  for  Mrs.  Midwinter,  ai^^ed  ^^^ 
trustees  could  not  charge  both  conmiissions,  and  dted 
Swaby  v.  Dickon,  5  Sim.  629. 

Renshaw,  Q,C,,  replied. 

Lindley,  L.J.  (after  referring  to  the  facts,  sndtothe 
administration  action  especiioiy). — The  8^^»^*"* 
question  is,  whether  the  trustees  should  be  allowed  the 
payments  made  by  them  as  commission  to  the  rffli 
collectors  whom  they  employed.  What  were  the 
trustees  directed  to  do  ?  The  order  of  the  1st  of 
February,  1876,  contained  nothing  authorizing  them 
to  pay  that  commission  as  well  as  the  commissioii  to 
themselves,  it  simply  ordered  that  the  tarustees  diouW 
be  at  liberty  to  deduct  out  of  the  income  an  allow- 
ance of  £3  per  cent,  for  their  management  of  tae 
testator's  real  and  leasehold  estate.    Nothing  w» 


Vol.  XXXIX.  [Maxchi4.i89i.]  THE  WEEKLY  REPORTER. 


309 


ComtT  OF  Appeal. 


In  re  Apollinabis  Co.'s  Tbade-Mares. 


Court  of  Appeal. 


aid  as  to  two  commissioiis,  but  the  trustees  appear 
0  have  paid  tlie  salary  to  the  collectors  and  to  have 
Msed  tkear  accounts.  In  1 882  the  second  order  was 
asde ;  there  is  nothing  in  that  order  to  show  that  the 
oort  ever  contemplated  two  commissions.  There  are 
lOt  sufficient  grounds  for  allowing  these  payments, 
lid  the  appeal  must  be  dismissed,  with  costs. 

Kay,  L.  J.  (after  stating  the  facts).— In  1882  an  order 
ras  made  that  the  trustees  should  receive  the  rents 
ad  receive  a  commission  of  £3  per  cent,  as  stated  in 
be  order  of  1876.  It  is  almost  impossible  that  the 
out  should  allow  such  a  commission  as  the  one  now 
n  question.  The  beneficiary  now,  being  separately 
epresented,  objects  to  the  two  commissions,  and  the 
bjection  must  be  allowed. 

Appeal  dUmissedy  with  costs. 

Solicitors,  2>.  Stock;  B.  T.  Webster. 


Original  motion.  Oct.  24. 

In  re  ApoLLiNARis  Co.' 8  Trade-Marks,  (a.) 

Fnutice — Appeal — Security  for  costs — Appeal  hy  foreign 
company  having  a  branch  business  in  England-— Assets 
in  England  of  a  fluctuating  character, 

A  company  resident  in  France  but  having  a  branch 
\Mincss  in  England,  carried  on  in  leasehold  premises^ 
upon  which  they  had  stock-in-trade  to  the  value  of 
jn2,000,  besides  plant,  horses,  and  vans  worth  about 
£1,200,  and  having  also  a  large  amount  of  English  book 
dehts,  appealed  from  an  order.  The  respondents  applied 
fir  security  for  the  costs  of  the  apiyeal,  upon  the  ground 
rf  the  appellants  being  resident  out  of  the  jurisdiction, 
iodofthe  moveable  and  fluctuating  nature  of  the  English 
auets, 

Hdd,  that  there  could  be  no  reasonable  doubt  that  the 
mailable  assets  in  this  country  of  the  appellant  company 
would  be  found  amply  sufficient  to  satisfy  any  possible 
iods  of  the  appeal,  and,  therefore,  an  order  for  security 
fdfr  iht  costs  ought  not  to  be  made. 

Original  motion. 

In  the  year  1886  Messrs.  Ineram  &  Royle,  who 
carried  on  the  business  of  mineral  water  merchants  in 
England,  had  given  notice  of  motion  under  the 
Patents,  &c.,  Act,  1883,  and  the  Trade-Marks  Regis- 
tration Act,  1875,  to  remove  two  trade-marks  of  the 
Anollinaris  Co.  from  the  register.  The  business  of 
Messrs.  Ingram  &  Royle  had,  in  the  meantime,  been 
innchased  oy  iJie  Vidiy  Co.,  which  was  a  duly  con- 
liitated  French  company,  and  when  the  motion  came 
on  for  hearing,  ihaX  company  applied  by  coimsel  for 
leave  to  amend  by  substituting  the  name  of  the  Vichy 
Go.  for  those  of  Ingram  &  Royle.  The  ApoUinaris 
Co.,  finding  their  opponents  were  a  foreign  company, 
i^lied  on  that  ground  for  security  for  the  costs  of 
ue  motion  to  remove  their  trade-marks  from  the 
i^Suter,  and  obtained  an  order  for  security  to  the 
imoimt  of  £400. 

Kekewich,  J.,  having  refused  with  costs  the  motion 
to  remove  the  trade-marks  from  the  register,  the 
^chy  Co.  api)ealed  from  that  refusal. 

The  Apomnaris  Co.  then  applied  for  security  for 
we  costs  of  that  appeal. 

The  evidence  showed  that  the  Vichy  Co.  had  paid 
*12,000  for  their  English  business  purchased  from 
J^essrs.  Ingram  &  Royle  as  mentioned  above,  that  that 
™De88wa8  carried  on  upon  leasehold  premises  in 
^^^'^^i  the  leasehold  interest  in  which  was  said  to 

fo)  Beported  by  R.  H.  Deane,  Esq.,  Barrister-at- 
Law, 


be  valuable,  that  the  stock-in-trade  on  those  premises 
was  worth  more  than  £12,000  at  cost  price,  and  that 
the  company  possessed  plant,  horses,  and  vans  in 
England  to  the  value  of  about  £1,200,  besides  book 
debts  owing  in  the  United  Kingdom  worth  more  than 
£8,000,  and  bills  and  cash  in  hand  and  at  their  bankers 
to  a  considerable  amount. 

Neville,  Q.C,  and  John  Cutler,  for  the  ApoUinaris 
Co. — The  Vichy  Co.  is  a  French  company,  resident 
and  having  its  office  in  France.  That  creates  a  primd 
facie  liability  on  their  part  to  give  security  for  costs, 
they  say  they  have  assets  in  England,  but  those  assets 
are  of  a  fluctuating  nature  and  can  be  readily  removed 
if  their  appeal  is  dismissed  with  costs:  Ebrard  v. 
Gassier,  33  W.  R.  287,  28  Ch.  D.  232,  235.  In  that 
case  security  for  costs  was  refused  on  different  grounds 
foUowing  Redondo  v.  Chaytor,  27  W.  R.  701,  4  Q.  B.  D. 
453,  but  we  rely  upon  that  part  of  the  judgment 
which  deals  with  the  fluctuating  nature  of  the  assets. 
[Fry,  L.  J. — Does  Ebrard  v.  Gassier  apply  to  the  costs 
of  an  appeal?]  Ord.  58,  r.  15,  is  the  rule  dealing 
with  such  costs.  Grant  v.  Banque  Franco- Eg yptienn£, 
26  W.  R.  68,  2  C.  P.  D.  430,  decided  on  that  rule,  says 
nothing  as  to  assets,  but  decides  that  the  fact  of  a 
company  being  a  foreign  company  is  a  **  special  cir- 
cumstance "  (within  the  meaning  of  the  rule)  afford- 
ing a  reason  for  ordering  security.  Having  regard  to 
the  removable  nature  of  the  assets  here,  security  should 
be  ordered :  Sacker  v.  Bessler,  4  Times  L.  R.  17. 

They  also  referred  to  i/i  re  Kathleen  Mauourneen, 
W.  N.,  1878,  p.  215,  and  to  ord.  65.  r.  6a. 

Warmington,  Q.C,  and  Sebastian,  for  the  Vichy 
Co.,  were  not  called  upon. 

Lord  HAiiSBURY,  L.C. — I  am  of  opinion  that  there  is 
no  ground  for  this  motion.  The  application  seems  to 
me  to  have  been  made  under  a  misapprehension  as 
to  what  the  rule  originally  was,  whatever  its  applica- 
tion to  the  Cotut  of  Appeal  may  be.  There  is  no  such 
hard  and  fast  rule  as  suggested,  tliat  because  a 
litigant  is  resident  abroad  he  must  necessarily  nve 
security  for  costs.  The  fact  of  his  being  so  resident 
creates  a  jn-imd  facie  case  for  requiring  him  to  give 
security,  but  to  that  there  is  the  well  known  and 
ordinary  exception  that  if  he  has  goods  and  chattels 
in  this  country  available  for  execution  and  sufficient 
to  answer  every  possible  claim  of  the  other  litigant, 
it  is  not  customary  for  the  courts  to  order  him  to 
give  security  for  costs.  Whether  the  rule  in  the 
Court  of  Appeal  is  liie  same  as  in  courts  of  first  in- 
stance I  do  not  consider,  because,  upon  the  facts  of 
the  present  case,  I  am  satisfied  uiat  there  is  no 
groimd  for  requiring  the  Vichy  Co.  to  give  security. 
It  is  said,  and  with  perfect  truth,  that  £12,000 
i«?orth  of  mineral  waters  and  £1,200  worth  of  horses 
and  carts  may  be  got  rid  of.  Anything  may  be  got 
rid  of.  Even  land  may  be  sold  before  the  day  of 
execution.  But  we  must  bring  our  common  sense  to 
bear  upon  a  matter  of  this  sort ;  and  when  we  con- 
sider the  nature  of  the  business  carried  on  bv  the 
Vichy  Co.  and  the  amoimt  of  the  stock-in-trade  in 
their  possession  in  this  country  it  is  impossible  to 
doubt  that  their  available  assets  within  the  jurisdic- 
tion will  be  found  capable  of  answering  any  possible 
costs  of  the  apped!,  and,  therefore,  an  order  for 
security  for  costs  ought  not  to  be  made. 

BowEX,  L.  J.— I  agree. 

Fry,  L.J.— I  agree. 

Motion  refused. 

Solicitors  for  the  ApoUinaris  Co.,  Janson,  Cobb, 
Pearson,  &  Co. 

Solicitors  for  the  Vichy  Co.,  M.  Abrahams,  Sons,  <fc 
Co.  
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From  Q,  B.  Div.  Feb.  23. 

Drew  and  Another  v.  Lewis,  (a.) 

Practice — Charging  order — Applicaiian  to  rescind  order 
c^>aolute — Jurisdiction — 1  <fc  2  Vict,  c,  110,  ss,  14,  15. 

TJie  court  has  no  jurisdiction  to  grant  an  application 
to  rescind  or  vary  a  charging  order  on  stock  under  1  <fc  2 
FtVrf.  c.  110,  ss,  14,  15,  after  the  order  has  been  made 
absolute, 

Jeflfryes  v.  Eeynolds,  52  L,  J,  Q,  B,  55,  31  W.  R. 
Dig.  147,  foUoxoed, 

Appeal  from  the  decision  of  the  Queen's  Benoh 
Division  affirming  an  order  of  the  judge  in  chambers 
refusing  to  rescind  a  charging  order  absolute. 

The  plaintiffs,  having  recovered  judgment  against 
the  defendant,  obtained  an  order  nisi  under  1  &  2  Vict, 
o.  110,  ss.  14,  15,  charging  the  defendant's  interest  in 
certain  shares  standing  in  his  name  in  a  joint-stock 
company  with  the  payment  of  the  amount  due  on  the 
judgment.  After  the  charging  order  had  been  made 
absolute,  one  Martin  took  out  a  summons  at 
chambers  to  rescind  it,  on  the  ground  that  the  shares 
had  been  assigned  to  him  by  the  defendant  prior  to 
the  charging  order  nisi,  Martin  had  never  been 
registered  as  owner  of  the  shares,  and  after  the 
cl^ging  order  had  been  granted,  the  company 
refused  to  remster  him.  The  Divisional  Court  (Wili 
and  Wright,  JJ.),  affirming  the  order  of  the  judge  at 
chambers  held,  upon  the  authority  of  Jeffryes  v. 
Reynolds,  52  L.  J.  Q.  B.  55,  31  W.  R.  Dig.  147,  that 
the  court  had  no  power  to  rescind  a  charging  order 
absolute. 

Martin  appealed. 

David,  for  the  appellant. — The  charging  order 
ought  to  be  rescinded.  The  shares  were  not  standing 
in  the  defendant's  name  **in  his  own  right"  within 
1  &  2  Vict.  c.  110,  s.  14.  They  had  been  assigned  by 
deed  to  the  appellant  before  the  judgment  had  been 
recovered.  The  last  clause  of  section  15  of  1 4&  2  Vict. 
c.  110  gives  the  court  power  to  "  discharge  or  vary  " 
the  order.  That  clause  is  not  confined  to  the  order  nisi. 
The  decision  in  Jeffryes  v.  Reynolds  was  wrong,  and 
ought  not  to  be  followed.  The  appellant  had  no  notice 
of  the  charging  order  nisi,  and  so  had  no  opportunity 
of  showing  cause  against  it  being  made  absolute.  If 
this  application  fails  he  will  be  unable  to  get  himself 
registered  and  to  deal  with  the  shares,  and  there  will 
be  no  remedy  open  to  him. 

He  also  referred  to  Brereion  v.  Edimrds,  37  W.  R. 
47,  21  Q.  B.  D.  488. 

C,  M,  Plumptre,  for  the  plaintiffs,  was  not  called 
upon. 

Lord  EsHER,  M.R. — Li  my  opinion  the  decision  in 
Jeffryes  v.  Reynolds  was  perfectly  right.  The  charging 
order  has  been  made  under  1  &  2  Vict.  c.  110,  ss.  14, 
15,  and  every  step  prescribed  by  those  sections  has  been 
duly  followed  in  this  case.  The  charging  order  has 
been  made  absolute,  and  it  must  be  assumed  rightly 
made  absolute,  as  there  has  been  no  appeal  against 
that  order.  This  is  not  an  appeal  against  making  the 
order  absolute,  but  it  is  an  independent  application  to 
rescind  the  order  absolute.  The  question,  Uien,  is 
whether  the  court  has  any  power  upon  such  an  appli- 
cation to  rescind  or  vary  such  an  order.  The  order  is 
made  under  the  provisions  of  a  statute,  and  tiie  power 
to  rescind  or  varj'  it  must  be  conferred  by  statute.  It 
was  said  that  the  last  clause  in  section  15  gives  such  a 
power.  That  clause  enacts  as  follows :  '*  Provided 
fliat  any  such  judge  shall,  upon  the  application  of  the 


(a.)  Reported  by  W. 


F.  Barry,  Esq.,  Barrister-at- 
Law. 


judgment  debtor,  or  any  person  interested,  haiv  foil 
power  to  discharge  or  vary  such  order."  Before  the 
order  was  made  absolute  such  a  person  as  the  praesit 
applicant,  though  he  would  not  be  served  intk  the 
order  nisi,  might  have  appeared  to  show  canae  igaingt 
the  order  bein^  made  abM>lute.  It  seems  dear  to  ma 
that  the  wordb  *'such  order"  in  the  above  prcmso 
refer  to  the  order  nisi,  and  not  to  the  order  abaolnte. 
That  proviso  does  not  apply,  and  there  is  therefore  no 
enactment  giving  the  coiui;  power  to  dischaigeor  mj 
the  order  absolute.  Nor  has  the  court  any  inhenait 
jurisdiction  either  at  common  law  or  in  equity  to  doit 
The  court,  therefore,  has  no  jurisdiction  to  do  irbatii 
asked  in  the  present  case.  It  was  urged  thst  if  iiig 
application  fuled  the  applicant  would  hsfe  no 
remedy.  It  is  immaterial  to  consider  whetiier  or  sot 
he  has  any  remedy,  or  to  indicate  what  tlut  lanedv 
is.  I  must  decline  to  have  anything  to  do  nith  ws&. 
a  consideration. 

Fry,  L.J. — I  am  of  the  same  opinion.  I  coDcsria 
saying  that  Jeffryes  v.  Reynolds  was  rightly  decidei 
The  last  two  clauses  of  section  15  provide  for  lime 
things.  They  provide  for  making  the  chargmg  ofds 
nisi  absolute ;  for  discharging  it ;  or  for  varying  it 
There  is  no  provision  for  discharging  or  varying  tb 
order  absolute.  It  was  then  said  that,  if  that  wen 
so,  the  applicant  would  have  no  remedy.  I  am  fv 
from  convinced,  if  the  applicant  has  an  absdote 
equitable  interest  in  these  shares,  that  that  is  the  case, 
merely  because  the  interest  of  a  third  person,  tbe 
judgment  debtor,  has  been  charged.  It  is  not 
necessary  now  to  consider  what  that  remedy  is. 

Appeal  dismissed. 

Solicitors  for  the  applicant,  Rooks  &  Co, 

Solicitors  for  the  plaintiffs,  Burgess  Jb  Cosens. 


From  Q.  B.  Div.  Jan.  36. 

Monk  v.  Bartram.  (o.) 

Practice — Stay  of  execution  pending  application  fcf  Mff 
trial— Judicature  Act,  1890  (53  <fc  54  Vict,  c.  44), 

In  the  absence  of  special  circumstances  the  court  wB 
not  grant  a  stay  of  &cecution  pending  an  applicatum  /* 
a  new  trial  where  the  judge  before  whom  the  am  ^ 
tried  has  declined  to  stay  execution. 

Application  for  a  stay  of  execution  pending  tkt 
appucation  for  a  new  trial.  j 

The  action  was  tried  before  Grantham,  J.,  "^M 
jury,  and  verdict  and  judgment  were  given  for  th( 
plaintiff.     The  defendant  applied  for  a  stay  of  erecft 
tion,  but  Grantham,  J.,  refused  the  application.   TlM 
defendant  had  given  notice  of  motion  for  a  new  trial 

Kemp,  Q,C,,  and  Horace  Browne,  for  the  defendant 
—The  ground  of  this  application  is  that  the  jodgl 
misdirected  the  jury  at  the  trial. 

Scarlett,  for  the  plaintiff,  was  not  called  upon  W 
argue. 

LordEsHER,  M.R. — ^We  are  very  anxious,  now  thai 
these  applications  for  new  trials  come  to  us  instead  of 
going  to  the  Divisional  Court,  not  to  distuA  of 
depart  from  the  practice  which  has  prevailed,  we 
have,  therefore,  consulted  the  judges  of  the  ^i"*®* 
Bench  Division,  and  we  find  that  the  practice  ^*JM 
existed  there  was  very  like  the  practice  of  this  co^ 
upon  sinular  applications  where  there  has  been  a  trial 
by  a  judge  without  a  jury.    Where  the  judge  befor* 

(a.)  Reported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 
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wliom  the  action  was  tried,  whether  with  or  without 
a  jury,  has  refused  himself  to  stay  exeoution,  the 
court  will  not  grant  a  stay  unless  there  are  some 
special  circumstances  in  the  case.  It  is  impossible  to 
lay  down  any  hard  and  fast  definition  of  those  special 
circumstances,  but  a  mere  allegation  of  misdirection, 
or  that  the  verdict  was  against  ^e  weight  of  the 
evidence,  or  that  there  was  no  evidence  to  go  to  the 
jury,  is  not  such  a  special  circumstance.  They  are 
the  ordinary  circumstances  of  every  application  for  a 
new  trial.  In  the  present  case,  as  no  spedal  circum- 
stances have  been  shown,  the  -application  must  be 
refused. 

BowEN  and  Fey,  L.JJ.,  concurred. 

Solicitor  for  the  plaintiff,  Martelliy  for  B.  Preston, 
Tonbridge. 

Solicitor  for  the  defendant,  Frank  Cherry, 


Prom  Q.  B.  Div.  Jan.  14. 

PiTTARD  V.   OlTVER.   (a.) 

Slander  —  Privileged  occasion  —  Meeting  of  hoard  of 
guardians — Presence  of  reporters — Words  spoken  in 
bon&  fide  belief  of  their  truth. 

The  defendant,  a  member  of  a  board  of  guardians, 
made  a  speech  which  would  have  been  privileged  if  the 
meeting  of  the  board  at  which  it  was  made  had  been  a 
private  one. 

Held,  thai  the  presence  of  reporters  at  the  meeting,  who 
were  not  in  any  way  brought  there  by  the  defendant,  did 
not  destroy  the  privilege. 

Appeal  from  the  decision  of  Mathew,  J. 
The  plaintiff  was  clerk  to  a  poor  law  board  of 
guardians,  and  in  that  capacity  had  claimed  to  retain 
certain  moneys  which  had  been  collected  in  connec- 
tion with  his  office,  contending  that  the  board  owed 
him  an  amount  exceeding  the  amount  of  these 
moneys.  The  plaintiff  was  called  upon  by  the  boiurd 
to  give  an  explanation  within  a  fortnight.  He  in 
the  meantime  resigned  his  position,  on  the  ground  of 
ill-health.  The  defendant  shortly  afterwarob  became 
a  member  of  the  board,  and  at  a  subsequent  meeting 
of  the  board,  at  which  reporters  were  present,  moved 
an  amendment  to  a  proposal  to  pay  the  plaintiff  £50 
in  settlement  of  his  claim.  In  the  course  of  his 
speech  he  was  reported  to  have  said,  '*  The  fierce 
light  which  had  lately  been  thrown  upon  public 
boards  prevented  them  from  condoning  in  any  way 
the  de&lcations  of  an  unfaithful  servant.  Surely 
they  could  defend  themselves  and  the  public  against 
ft  man,  who  for  years  had  been  robbing  public  monev, 
bv  not  giving  hun  one  farthing  more  than  he  could 
dium."  The  dispute  between  the  plaintiff  and  the 
board,  having  afterwards  been  brought  before  the 
court,  was  decided  entirely  in  the  plaintiff's  favour, 
and  he  thereupon  brought  this  action  against  the 
defendant  for  slander. 

The  defendant  pleaded  that  the  words  were  uttered 
on  a  privileged  occasion,  and  the  case  was  tried 
before  Mathew,  J.,  and  a  jury.  The  jury  found 
that  "the  words  were  spoken  honestiy  m  the  dis- 
charge of  a  public  duty  without  malice,  but  care- 
Ifissly."  Mathew,  J.,  entered  judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

Candy,  Q.C,  and  Henry  Kisch,  for  the  plaintiff. — 
The  sole  question  is  whether  or  not  tiie  occasion  on 
which  these  words  were  spoken  was  privileged.     It 

(a.)  Beported  by  A.  P.  Peboeyal  Keep,  Esq.,  Bar- 
lister-at-Law. 


is  admitted  that,  if  they  had  been  spoken  at  a  private 
meeting  of  the  board,  that  would  have  been  a 
privileged  occasion.  The  guardians  had  power  to  ex- 
clude the  public  from  their  meetings:  Purcell  v. 
Smvler,  25  W.  R.  362,  2  C.  P.  D.  215.  A  person 
claiming  privilege  makes  any  defamatory  statement 
at  his  j^A  :  Williamson  v.  Frere,  22  W.  R.  878,  L.  R. 
9  C.  P.  393.  The  presence  of  reporters  destroyed  the 
defendant's  privilege. 

They  also  cited  Popham  v.  Pickbum,  10  W.  R.  324, 
and  Lawless  v.  Anglo- Egyptian  Cotton  Co,,  17  W.  R. 
498,  L.  R.  4  Q.  B.  262. 

Lockwood,  Q,C,,  and  Johnston  Watson,  for  the  de-v 
fendant,  were  not  called  upon. 

Lord  Esher,  M.R. — In  this  case  the  plaintiff 
accuses  the  defendant  of  having  slandered  him.  The 
defence  is  that  what  was  said  was  spoken  without 
malice  and  on  a  privileged  occasion.  The  jury  found 
that  the  words  were  spoken  without  malice  and  with 
a  bond  fide  belief  in  their  truth,  but  carelessly.  The 
question,  therefore,  is  whether  or  not  the  occasion 
on  which  they  were  spoken  was  privileged.  The  de- 
fendant was  a  member  of  a  boi^  of  guardians.  A 
discussion  was  raised  at  a  meeting  of  the  board  as  to 
the  conduct  of  the  plaintiff,  who  had  been  a  servant 
of  the  board.  The  question  before  the  board  was 
whether  the  salary  then  due  to  the  plaintiff  should  be 
paid  to  him  in  full,  or  whether  part  of  it  ought  to  be 
kept  back  on  the  ground  of  (as  was  alleged;  defalca- 
tions of  the  public  money  on  his  part. 

Undoubtedly  it  is  the  dutv  of  a  board  of  guardians 
to  see  that  the  money  of  the  ratepayers  is  properly 
expended.  It  was  the  defendant's  duty  as  a  member 
of  the  board  to  express  his  opinion  on  the  matter, 
and  being  b(md  fide  of  opinion  that  the  money  ought 
not  to  be  given  to  the  plaintiff,  he  moved  an  amend- 
ment to  this  effect.  It  was  his  duty  to  give  his 
reasons  for  his  opposition,  and  he  gave  them.  They 
amounted  to  a  statement  that  the  plaintiff  had  em- 
bezzled the  money  of  the  board.  That  is  really  what 
his  reasons  come  to.  He  made  that  statement,  as  the 
jury  have  found,  without  malice  and  with  a  bond  fide 
belief  in  its  truth,  but  it  was  not  true.  Therefore,  if 
the  occasion  were  not  privileged,  he  would  be  liable 
for  having  made  it.  If  he  had  made  that  untrue 
statement  at  a  meeting  at  which  only  the  other 
members  of  the  board  were  present,  it  is  admitted 
that  the  occasion  would  have  been  privileged, 
because  he  was  discharging  his  duty  in  discussing 
the  matter,  and  in  expressing  his  opinion  upon  it. 
But  the  question  is  whether  the  presence  of  other 
persons  who  were  not  members  of  the  board  affects 
the  privilege.  I  do  not  know  whether  those  other 
persons  were  ratepayers  or  not.     If  they  were  rate- 

fayers  they  were  persons  interested  in  the  discussion, 
know  of  no  authority  for  saying  that  it  would  be 
any  the  less  the  defendant's  du^  to  say  what  he 
thought  because  persons  who  were  obviously  interested 
in  the  discussion  as  ratepayers  were  present.  If 
a  person  has  a  duty  cast  upon  him  to  make  certain 
statements  to  certain  people,  and  he  calls  in  others  to 
be  present  who  have  no  interest  in  the  matter  for  the 
obvious  purpose  of  letting  them  hear  what  he  has  to 
say,  then  I  should  hold,  not  that  it  became  any  the  less 
his  duty  to  say  what  he  believed  to  be  true,  but  that 
the  invitation  to  the  other  persons  to  be  present  was 
evidence  of  such  malice  as  would  destroy  the  privi- 
lege. In  the  present  case,  assimiing  that  some  of  the 
persons  who  were  present  were  reporters  and  not 
ratepayers,  there  is  no  evidence  that  the  defendant 
invited  them  to  be  present.  He  could  not  order  them 
to  leave.  That  could  only  be  done  by  a  majority  of 
the  votes  of  the  board.  They  were  allowed  to  be 
present  by  the  board,  over  whose  acts  he  had  no  con- 
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trol.  Was  it  his  duty  to  refrain  from  saying  what  he 
thought  on  the  matter  because  persons  other  than  his 
brother  guardians  were  present,  over  whose  presence 
he  had  no  control  P  Surely  such  a  question  answers 
itself.  The  occasion  was  privileged  for  the  perform- 
ance of  his  duty  to  his  fellow  guardians,  and  the 
privilege  is  in  no  wise  affected  by  the  presence  of 
those  persons. 

We  were  pressed  with  a  ruling  of  mine  in  the  case 
of  Williarmon  v.  Frere,  That  was  not  a  case  of  say- 
ing anything  in  the  presence  of  persons  other  than 
those  interested ;  it  was  a  publication  to  persons  who 
were  not  interested.  It  is  well  settled  law  that  to 
write  to  a  man  and  tell  him  that  he  is  a  thief  or  what 
not  is  no  publication  of  the  libel,  and  that  no  question 
of  privilege  arises  in  such  a  case.  But  if  a  person 
writes  defamatory  matter  on  a  postcard,  which  every 
postman  can  read,  that  is  a  publication,  not  to  the 
person  to  whom  it  is  written,  but  to  the  postmen. 
So,  too,  with  regard  to  cases  where  something  has 
been  said  at  a  place  and  time  where  the  saying  of  it  is 
privileged,  but  a  report  of  it  has  been  inserted  in  a 
newspaper.  A  question  then  arises  as  to  the  privilege 
of  the  newspaper  proprietor.  For  instance,  as  to  pro- 
ceedings in  courts  of  justice,  and  speeches  in  the 
House  of  Commons.  Newspapers  may  report  them, 
because  everyone  in  the  country  has  an  interest  in 
knowing  what  takes  place  there.  But  when  a  news- 
paper publishes  matter  which  is  not  for  the  benefit  or 
interest  of  the  public  at  all,  then,  although  the  occa- 
sion on  which  the  words  were  spoken  may  be  privi- 
le^d,  the  publication  by  the  newspaper  of  what  was 
said  is  not  privileged,  because  it  is  published  for  its 
own  advantage  and  not  for  the  interests  of  the  public. 
That  is,  in  my  opinion,  the  meaning  of  the  case  of 
jPurcell  V.  Sowler.  It  is  clear,  I  think,  in  this  case 
that  this  was  a  privileged  occasion,  and  that  the 
action  cannot  be  maintained  against  the  defendant  in 
the  absence  of  mcdice  on  his  part.  The  appeal  must, 
therefore,  be  dismissed. 

Sir  James  Hannen. — I  am  of  the  same  opinion. 
The  finding  of  the  jury  has  eliminated  all  questions 
of  malice  from  the  case,  and  the  only  question  left  is 
that  of  privilege.  No  doubt  in  the  cskse  of  Purcell  v. 
Sowler  all  the  judges  say  that  it  is  discretionary 
whether  boards  of  guardians  shall  admit  the  public 
or  not  to  their  discussions,  but  they  do  not  say  that 
the  admission  of  the  public  destroys  the  privilege. 
The  defendant,  as  a  member  of  the  board,  had,  in 
my  opinion,  a  duty  to  state  the  grounds  of  his 
opposition  to  the  proposal.  The  jury  have  found 
that  he  did  honestiy  believe  the  statements  which  he 
made.  The  admission  of  the  public  was  not  in  any 
way  his  doing,  it  was  done  by  consent  of  the  whole 
board. 

That  is  the  ground  on  which  I  base  my  decision. 
He  had  to  do  his  duty  under  the  conditions  in  which 
he  found  the  board.  It  matters  not  whether  the 
persons  present  were  reporters  or  not.  His  duty  to 
speak  what  he  believed  to  be  right  was  imaffected  by 
a  condition  of  things  which  had  been  brought  about 
by  the  action  of  the  board  of  guardians.  The  cases 
which  have  been  cited  are  totally  different.  They 
have  to  do  with  the  subsequent  publication  of 
privileged  matter.  Lord  Bramwell  puts  that  very 
dearly  when  he  says  in  Purcell  v.  S(ywler,  **  There 
was  no  duty  to  report  such  ex  parte  proceedings.  If 
the  guardians  did  not  exclude  strangers,  as  they  might 
well  have  done,  the  reporter  ou^t  to  have  taken 
care  what  he  was  about,  and  not  to  have  reported 
libellous  matter,  and  the  defendants,  having  published 
it,  must  take  the  consequences.''  That  implies  that 
in  Lord  Bramwell's  opinion  tiie  ori^al  publication 
at  the  meeting  of  the  board  was  pri^eged. 


Fry,  L.  J. — I  am  of  the  same  opinion.  The  defend- 
ant, as  a  member  of  the  board  of  guardians,  owed  a 
duty  both  to  his  brother  guardians  and  to  Ihe  nie- 
payers  to  bring  forward  the  amendment  wbidi  lie 
beueved  to  be  the  right  thing  to  do  imder  the  dicctm- 
stances,  and  to  support  that  amendment  by  nidi 
arguments  and  .statements  of  fact  as  he  oonsiderod 
right  and  reasonable.  Thejury  have  found  Hut  he 
did  not  go  beyond  that.  The  guardians  had  appar- 
entiy  established  a  practice  of  admitting  the  public 
at  tiieir  deliberations.      I    do    not  thmk  that  the 

Sresence  of  the  public  in  any  way  affected  the 
efendant's  duty  and  consequent  privilege.  I  wiD 
only  add  that  I  think  it  very  desirable,  where  dig- 
cussions  as  to  the  character  of  individuals  take  place 
at  meetings  of  boards  of  guardians,  that  the 
guardians  should  bear  in  mind  what  was  said  by 
Cockbum,  C.J.,  in  Purcell  v.  Sowler,  and  sbodd 
conduct  such  discussions  in  camera. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Alexander  Pope, 

Solicitors  for  the  defendant,  Charles  Robinson  A 
Co. 
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Moobe  v.  Knight,  (a.) 

Partnership — Liability  for  fraud  of  co-partner— Soli- 
citor  and  client — Misrepresentation — Statute  of  Limi- 
tations (21  Jac.  1,  c.  16)— Trustee  Act,  1888  (51  <fe  52 
Vict.  c.  59),  s.  8. 

S.  M.  deposited,  between  the  years  1867  and  1876,  tri^ 
her  solicitors^  Messrs.  M.y  6r.,  <t  B.,  sums  amounting  to 
£351  for  investment.  O.  died  i/i  1877,  B.  died  in  1887, 
and  M.,  who  was  adjudicated  bankrupt  in  1888,  ditd 
in  1890.  Interest  at  five  per  cent,  was  ^taid  to  S.  M.  hf 
the  firm  down  to  G.^s  death,  and  by  the  surrivifig 
partners  from  then  to  1886.  S.  M.  claimed  to  recover 
from  the  joint  assets  of  the  partnership,  which  teas  being 
wound  up  in  another  action,  or  {if  these  were  n<4  sufi- 
dent)  from  the  legal  personal  representatives  of  G.  and 
B.  and  the  trustee  in  bankruptcy  of  M.,  the  sums  *> 
placed  with  the  firm  for  investment,  which  {except  as  Ut 
an  amount  of  £50)  were  in  fact  never  invested,  but  mis- 
appropriated and  applied  to  the  purposes  of  the  firm. 

In  1876,  before  GJ*s  death,  an  cuxount  was  rendered  bg 
the  firm  containing  7nisrepresentations  as  to  all  the  svmt 
{eoccept  the  £50),  and  by  a  continuance  of  such  misrt- 
presentations  the  plaintiff  was  prevented  from  discovering 
the  truth  till  1886,  when  the  period  fired  by  the  StatvU 
of  Limitations  had  expired. 

The  personal  representative  of  G.,  who  alone  reaUg 
defended  the  action,  relied  on  a  plea  of  this  statute  and 
the  Trustee  Act,  1888. 

Held,  that  the  principles  laid  doivn  in  Blair  r. 
Bromley,  5  Hare,  542,  2  Phil.  354,  which  did  not 
proceed  on  any  rule  or  principle  of  equity  specially  ap- 
plicable  to  trustees,  applied  and  remained  wuiffeded  ug 
the  Trustee  Act,  1888,  arid  the  plaintiff  was  entitled  to 
the  relief  claimed  by  her. 

Action. 

The  plaintiff,  Sarah  Moore,  at  various  dates 
between  the   28th  of  June,    1867,   and  the  9th  of 

(a.)   Beported  by  H.  M.  Chabtebs  MagphsbsoHi 
Esq.,  Barrister-at-Law. 
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MooBE  v.  Knight. 


High  Cotjet. 


Deoember,  1874,  deposited  with  Messrs.  Miles, 
Qregoiy,  &  Bouskell,  a  firm  of  soUcitors  carrying  on 
boBxness  at  Leicester,  various  sums,  amounting  in  the 
rhole  to  £351,  for  the  purpose  of  investment. 
Daimg  the  period  iust  mentioned,  and  for  some  time 
iftowards,  the  nrm  consisted  of  Thomas  Miles, 
William  Gregory,  and  James  Bouskell. 

William  (xregory  died  on  the  30th  of  April,  1877, 
lad  the  defendant  Gregory  Knight  was  his  legal  per- 
xmal  representative. 

In  1878  an  action.  In  re  Gregory,  Miles  v.  Knight, 
mu  commenced  by  Miles  against  Gregory  Knight  and 
Bouskell  for  the  purpose  of  winding  up  the  partner- 
ship affairs.  In  this  action,  which  was  still  pending, 
receiver  had  been  appointed,  and  in  his  hands  or  in 
xnnt  were  considerable  assets  of  the  partnership. 

James  Bouskell  died  on  the  4th  of  January,  1887, 
ad  the  defendant.  Rose  Mary  Bouskell,  was  his  legal 
peraonal  representative. 

In  April,  1888,  Thomas  Miles  was  adjudicated  a 
bsnlmipt,  and  the  defendant  Palmer  was  trustee  in 
Ids  bankruptcy.  Miles  himself  died  in  the  beginning 
3f  1890. 

Down  to  the  death  of  W.  Gregory  interest  at  five 
ps  cent,  was  regularly  paid  by  the  firm  to  the 
plaintiff,  and,  after  his  aeath,  down  to  1886  interest 
lithe  same  rate  was  paid  to  her  by  the  surviving 
jartnere.  The  firm  invested  £50,  part  of  the  funds  so 
leposited  with  them,  on  an  investment  called  Frost's 
ncimty,  and  no  question  arose  as  to  this  in  the  pre- 
Knt  action. 

The  books  of  the  firm  were  most  imperfectly  kept, 
ind,  with  the  exception  of  the  Frost  investment, 
ibeady  mentioned,  the  only  trace  of  any  investment 
which  appeared  in  them  was  of  a  sum  of  £152  (made 
Q)  apparently  of  a  sum  of  £150  deposited  on  the  28th 
of  June,  1867,  and  £2  to  be  taken  as  interest  which 
had  accrued  thereon),  which  would  seem  to  have  been 
lent  on  the  security  of  property  belongiag  to  one 
Km  Ellen  Price.  In  the  ledger  imder  date  the  18th 
irf  December,  1876,  there  were  the  folllowing 
entries : — 

£     s.   d. 
To  cash,  from  Mr.  John  Bunny, 
balance  of  purchase-money       1,000    0    0 

£  s.  d. 
By  cash  paid  Miss  Sarah  Moore, 

principal  on  mortgage  .  .  152  0  0 
By  cash  paid  Miss  Moore,  interest 

on  mortgage    .         .         .         .  3  14  5 

By  cash,  on  accoimt  .         .         .  20  0  0 

By  balance          .         .         .         .  824  5  7 

And  there  was  appended  a  receipt  signed  by  Ellen 
moe  for  the  balance  of  £824  5s.  7d. 
The  sum  of  £152  was  not  paid  to  the  plaintiff,  nor 
Nfl  she  informed  of  the  security  (if  it  existed)  having 
km  paid  off;  and  no  trace  of  any  reinvestment  of 
le  £152  was  to  be  found  in  the  books. 
From  time  to  time  the  plaintiff  received  accounts  of 
i  interest  due  to  her,  the  first  being  that  for  interest 
fcing  the  year  1876,  but  no  investment  except  that 
"Frost  was  specifically  mentioned, 
^e  account  for    1876    contained    the  following 
Itries:-— 

£  s.  d. 
June  25,  half-year's  interest  on  £152, 

due  this  day    .        .         .         .        3  15    4 
December  31,  interest  on  £152  from 
the  25th  of  June  to  this  day  .        3  18    8 
It  was  proved  that  this  account  was  made  out,  or 
fP«d  by  a  derk  of  the  firm  on  behalf  of  the  firm. 
The  subsequent  accounts  were  similar  in  form,  and 
iBtained  similar  entries. 


The  present  action  was  brought  by  Sarah  Moore 
against  Gregory  Knight,  Rose  Mary  Bouskell,  and 
Palmer,  alleging  by  her  statement  of  claim  that  Miles, 
Gregory,  &  Bouskdl  invested  £50,  part  of  tiie  funds 
so  deposited  with  them  by  the  plaintiff,  on  a  security 
called  Frost's  security,  but  that  they  converted  the 
rest  of  the  money  to  their  own  use ;  and  she  claimed 
the  following  relief : — (1)  A  declaration  that  she  was 
entitled  to  be  paid  out  of  the  assets  of  the  late  firm 
of  Miles,  Gregory,  &  Bouskell  the  sums  neglected  to 
be  invested,  with  interest  at  ^yq  per  cent,  per  annum, 
and  that  the  plaintiff  be  at  liberfy  to  carry  in  a  claim 
for  this  amount  in  the  action  of  In  re  Oregori/,  Miles  v. 
Knight ;  (2)  A  declaration  that  if  the  joint  estate  was 
not  sufficient  the  plaintiff  was  entitled  to  recover  the 
balance  out  of  the  separate  estates  of  the  partners. 

Rose  Mary  Bousk^  did  not  appear,  and  as  against 
her  the  action  came  on  upon  motion  for  judgment. 
Palmer  appeared,  and  at  the  trial  in  substance  sup- 
ported the  case  of  the  plamtiff.  Gregory  Knight  alone 
really  defended  the  action,  and  at  the  trial,  having 
abandoned  various  defences  raised  by  the  pleading^, 
he  relied  on  a  plea  of  the  Statute  of  Limitations  (21 
Jac.  1)  and  51  &  52  Vict.  c.  59  (the  Trustee  Act,  1888), 
s.  8. 

Rihton  and  Bartley  Denniss,  for  the  plaintiff. — We 
rely  on  the  decision  in  Blair  v.  Br&mley,  5  Hare,  542, 
2  Phil.  354,  which  shows  that  a  partner  is  boimd  by 
the  misrepresentations  of  his  co-partner  in  matters 
within  their  business,  and  that  the  effect  of  the  mis- 
representations, as  far  as  regards  the  Statute  of 
Limitations,  is  the  same  as  if  they  had  been  made  on 
the  day  after  the  fraud  had  been  discovered. 

They  also  cited  GiUs  v.  Guild,  30  W.  R.  407,  591, 
8  Q.  B.  D.  296,  9  Ibid,  59  ;  Metropolitan  Bank  v. 
Heiron,  29  W.  R.  370,  5  Ex.  D.  319 ;  and  Doohy  v. 
Watson,  36  W.  R.  764,  39  Ch.  D.  178. 

Graham  Hastings,  Q.C.,  and  Woodroffe,  for  the 
defendant  Gregory  Kmght.— The  Trustee  Act,  1888, 
has  rendered  the  decision  in  Blair  v.  Bromley  inap* 
plicable,  and  the  plaintiff  cannot  bring  his  case  witmn 
any  of  the  exceptions  of  section  8  of  that  Act. 

They  cited  WaU<m  v.  Woodman,  24  W.  R.  47,  L.  R. 
20  Eq.  721,  and  Manhy  v.  Manhy,  24  W.  R.  699,  3 
Ch.  D.  101.  . 

B,  Fossett  Lock,  for  the  trustee  in  bankruptcy  of 
Miles. 

Rihton,  in  reply. — Blair  v.  Bromley  proceeds  upon 
the  principle  of  partnership,  and  not  of   any  rule 
specially  applicable  to  trustees.      The  Trustee  Act, 
1888,  has  uierefore  no  application,  and  the  proposi-  * 
tions  in  that  case  remain  unaffected. 

Cur,  adv,  vult 

Dec.  18. — Stiklino,  J.— [After  stating  the  facts, 
and  observing  that  the  form  of  the  accoimts  was 
such  as  would  naturally  lead  the  person  receiving 
them  to  believe  that  the  various  principal  simis  men- 
tioned in  them  had  been  duly  invested,  and  therefore 
amotmted  to  representations  that  investments  had 
been  duly  made  of  the  various  sums  deposited  by  the 
petitioner,  taking  as  example  the  account  for 
1876  : — ]  In  support  of  the  plaintiff's  case  Blair  v. 
Bromley  was  mainly  relied  on.  For  the  defendant 
Knight  it  was  haraly  disputed  that  but  for  the 
recent  change  introduced  into  the  law  by  the  Trustee 
Act,  1888,  Blair  v.  Bromley  would  have  applied ;  but 
it  was  said  that  that  statute  had  renoered  that 
decision  no  longer  applicable,  and  that  the  present 
case  did  not  f aU  witMn  any  of  the  exceptions  men- 
tioned— viz.,  "  where  the  daim  is  founded  upon  any 
fraud  or  fraudulent  br^tch  of  trust  to  which  the 
trustee  is  party  or  privy,  or  is  to  recover  trust  pro- 
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perty  or  the  prooeeds  thereof,  still  retained  by  the 
trustee,  or  previously  received  by  the  trustee,  and 
converted  to  his  use." 

To  this  it  was  answered,  first,  that  the  case  fell 
within  the  specified  exceptions,  and,  secondly,  that, 
even  if  the  statute  applied,  a  trustee  was  under  it 
entitled  to  the  benefit  of  the  Statute  of  Limitations  in 
the  like  manner  and  to  the  same  extent  as  a  person 
not  a  trustee ;  that  Blair  v.  Bromley  did  not  proceed 
on  any  principle  or  rule  of  equity  specially  applicable 
to  trustees ;  and  that  the  principle  of  tifie  aecision 
remained  imaffected  by  the  statute. 

I  have  not  been  able  to  satisfy  myself  that  the 
present  case,  regard  beinff  had  to  section  2,  sub-section 
4,  does  not  in  truth  faU  within  the  last  exception. 
The  money  was  received  by  the  firm,  and  upon  the 
evidence  it  was,  in  my  opinion,  converted  to  the  use 
of  the  firm  on  or  shortly  after  December  31,  1876. 
I  think,  however,  it  is  unnecessaiy  to  express  a 
final  opinion  on  this,  as  in  my  judgment  the  second 
argument  urged  on  behalf  of  the  plaintifip  ought  to 
prevaU. 

The  material  facts  in  Blair  v.  Bromley  were 
that  William  Bromley  and  Joseph  Wm.  Bromley 
carried  on  business  in  partnership  as  solicitors.  In 
1829  William  Bromley  received  from  the  plaintLfiGs  a 
cheque  for  £4,500  for  investment  on  a  spe^c  mort- 
gage then  in  contemplation;  and  the  amount  was 
received  and  placed  to  the  account  of  the  Messrs. 
Bromleys  with  their  bankers.  The  mortgage  trans- 
action was  subsequently  broken  off,  and  the  money 
was  never  invested ;  but  William  Bromley  concealed 
the  fact  from  the  plaintiffs  and  rendered  accounts 
from  time  to  time  in  which  he  treated  the  £4,500  as 
invested  on  the  specific  mortgage.  In  1834  the 
partnership  was  dissolved.  Interest  was  paid  down 
to  1844,  when  William  Bromley  became  bankrupt, 
and  the  plaintiffs  therefore  filed  a  bill  against  Joseph 
Wm.  Bromley,  the  innocent  partner,  to  recover  the 
amount,  and  the  defendant  pleaded  the  Statute  of 
limitations,  but  the  plea  failed.  [His  lordship  then 
referred  to  the  judgment  of  Cottenham,  L.O.,  in  2  Ph., 
at  pp.  359  and  360,  and  continued : — ]  It  appears, 
therefore,  that  the  money  came  into  the  hands  of  the 
firm  without  fraud,  and  that  one  of  the  firm  afterwards 
committed  a  fraud  in  respect  of  it,  but  made  mis- 
representations (some  of  which  were  attributable  to 
the  firm)  which  prevented  the  fraud  from  being  dis- 
covered until  the  period  fixed  by  the  Statute  of 
limitations  had  expired.  It  was  held  that  the  inno- 
cent partner  was  deprived  of  the  benefit  of  the  statute 
by  these  representations,  which  bound  him  as  a 
partner.  The  decision  is  rested  on  principles  of  the 
law  of  partnership,  not  on  those  of  trust ;  and  I  think 
it  is  unaffected  by  the  provisions  of  the  Trustee  Act, 
1888. 

Here  the  money  of  the  plaintiff  came  without  fraud 
into  the  hands  of  the  firm  for  investment ;  no  invest- 
ment was  made,  but  the  money  was  (by  some  act  of 
which  I  am  willing  to  believe  that  William  Gregory 
was  innocent^  misappropriated,  and  applied  to  the 
purposes  of  the  firm.  In  1876,  before  the  death  of 
Gregory  an  account  was  rendered  by  tiie  firm,  which 
contains  misrepresentations  as  regards  all  the  sums 
except  that  invested  on  Frost's  security,  and  by  a  con- 
tinuance of  such  misrepresentations  &e  plaintiff  was 
prevented  from  discovering  the  truth  until  1886. 
The  principles  laid  down  in  Blair  v.  Bromley  appear 
to  me  to  apply. 

It  was  said  that  a  distinction  ought  to  be  made  as 
regards  the  sum  of  £152,  inasmuch  as  that  was  paid 
off  only  a  few  montiis  before  the  death  of  Wilnam 
Gregory,  and  the  firm  would  be  entitled  to  time,  to 
find  another  investment.  There  is  nothing,  however, 
to  show  that  this  sum  did  not,  on  the  18th  of  Decem- 


ber, 1876,  find  its  way  into  the  general  assets  of  the 
firm,  or  that  it  was,  when  received,  set  apart  or  ear- 
marked in  any  way.  The  account  of  1876  contains 
misrepresentations  as  regards  this  sum  as  well  as  aU 
the  other  sums  deposited,  except  that  which  beouae 
the  subject  of  Frost's  security ;  and  with  that  excep- 
tion it  seems  to  me  that  no  distinction  can  be  dnwn 
between  any  of  the  deposits. 

If  reliance  is  placed  on  section  8,  sub-section  I  [h], 
of  the  Act  of  1888,  then  it  is  to  be  observed  thatfiie 
case  of  Oibbs  v.  Guild  shows  that,  by  a  proper  fonnof 
pleading,  the  benefit  of  the  decision  in  Blair  t. 
Bromley  (which  is  recognized  by  the  Court  of  Appeal 
in  Gibbs  V.  Ouild)  may  be  obtained  by  the  pUintiffis. 
As  regards  Frost's  security,  it  appears  to  nave  oqd- 
sisted  of  a  conditional  surrender  by  one  Samuel  Frost 
to  the  plaintiff  of  certain  copyhold  property  hdd  Ua 
manor  of  which  Thomas  IVOles  was  the  stewacd. 
This  conditional  surrender  was  not  entered  on  ^ 
court  rolls,  and  contained,  when  handed  to  the  plm- 
tiff,  a  memorandum  indorsed  thereon  in  the  foOowmg 
terms:  **Paid  off  2nd  April,  1885."  The  pbintiS 
never  received  the  money,  nor  knew  that  it  had  been 
paid  off ;  and  she  compromised  her  claim  against  the 
owner  of  the  property  which  formed  the  subject  oi 
the  surrender  for  £25.  There  is  no  evidence  to  show 
that  Wm.  Ghregory  is  in  any  way  responsible  in  re- 
spect of  this  investment,  and  I  do  not  see  how  an; 
claim  in  respect  of  it  can  be  made  against  the  joint 
assets  of  the  partnership  or  the  separate  aaaetoof 
Wm.  Gregory.  It  appears,  however,  from  the  intawk 
accounts  that  the  total  sum  on  which  intereat  wm 
paid  was  not  £351  (in  respect  of  which  the  action  ii 
brought)  but  £408.  I  have  not  been  able  to  discover 
the  explanation  of  the  discrepancy ;  subject  to  this,  & 
seems  to  me  that  the  plaintiff  is  entitled  to  relicl 
against  the  assets  and  the  estate  of  Wm.  Greg(xjia 
respect  of  £301.  As  to  the  nature  of  the  relief,  fiz4 
the  plaintiff  is  entitled  to  be  paid  the  amount  of  bff 
claim  out  of  the  partnership  assets  of  the  &m  of 
Miles,  Gregory,  &  Bouskell.  Those  assets  are  tmdir 
the  control  of  the  court  in  the  action  of  /» « 
Gregory,  Miles  v.  Knight,  and  the  simplest  moderf 
making  them  available  for  the  plaintifTa  bmefit 
appears  to  be  to  give  her  leave  to  make  such  ^jpli;** 
tion  as  she  may  be  advised  in  that  action.  The  pbia- 
tiff  is  also  entitled  to  a  declaration  that  if  the  joiii 
estate  is  not  sufficient  to  satisfy  her  claim,  she  isea- 
titled  to  recover  the  balance  out  of  the  aepan* 
estates  of  Wm.  Gregory,  Jas.  Bouskell,  and  !n>» 
Miles.  i 

As  regards  the  estate  of  Wm.  Gregory,  it  appeis 
that  on  the  8th  of  December,  1877, 
was  given  for  the  administration  of  it  in  an 
In  re  Gregory,  Astley  v.  Knight,  the  plaintiff 
one  of  the  next  of  kin  of  Wm.  Gregory.  The  plainti 
did  not  prove  her  debt  in  that  action.  By  tie  cert 
cate,  dated  the  26th  of  May,  1888,  the  debta  w« 
found,  and  it  is  further  stated  as  follows :— *'  In  ** 
tion  to  the  said  debts  there  may  be  a  liability  on  ni 
part  of  the  intestate  to  pay  a  sum  in  respect  of* 
partnership  in  which  he  was  engaged  at  tie  tip*  ? 
his  death,  which  is  now  the  subject  of  an  actiool 
this  court  entitled  In  re  Gregory,  Miles  ▼•  -^"^^ 
By  the  order  on  further  consideration,  dated  the  SW 
of  July,  1886,  it  was  ordered,  with  the  consent  of  w 
next  of  kin,  and  also  of  Thos.-Miles  and  Jae.  Boum* 
thiat  the  residue  of  the  intestate's  estate,  •^.PJT 
ment  of  the  debts,  should  be  paid  out  to  thedef«J^ 
ant  Knight  upon  his  undertaking  duly  to  a™°jj|, 
such  estate.  The  residue  was  paid  out  aoor^' 
how  it  has  been  disposed  of  does  not  appwr»  — -^ 
defendant  Knight  does  not  admit  assets.  ^^  ^ 
right  of  the  plaintiff  would  seem  to  be  to  ^^^^'^t  ^ 
undertaldng   embodied  in  the  order  of  the  24tti  ^ 
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Jnl^,  1886,  but  I  nnderBtand  that  the  defendant 
Knight  does  not  object  to  an  order  in  this  action  for 
^rmropnate  accounts  and  inouiiies. 

The  defendant  Bose  MaryBonskell  does  not  appear. 
As  regards  her,  the  plaintiff  would  seem  entitl<Ml  to 
an  administration  judgment  according  to  tiie  form 
riven  in  fftlls  v.  McRae,  9  Ha.  297 :  see  also  In  re 
Hodgiony  34  W.  E.  127,  31  Ch.  D.  177. 

The  proof  of  the  plaintiff  against  the  estate  of 
Thomas  Miles  has  been  admitted  by  the  defendant 
Nmer,  and  consequently  no  further  relief  is  required 
Bgainst  him. 

The  plaintiff  is  entitled  to  costs  against  Gregory 
Xoight,  who  has  set  up  a  defence  which  has  failed. 

Solicitors,  ff.  H,  Hood  Barrs ;  Bohinsony  Preston,  & 
SUfw,  for  Berridge  &  Miles,  Leicester ;  Smith,  Fawdon, 
A  Son,  for  Wright,  Williams,  &  Wright,  Leicester. 


Chan.Div,   ]  „,    ^ 

KAewich,J.j  *^®*^-^- 

Greenwood  v.  Tubneb.  (a.) 

Vendor  and  purchaser — Specific  performance—  Purchaser 
in  possession — Title  accepted — Purchaser's  option  to 
pay  purchase-money  into  court  or  give  up  possession 
—Interest. 

The  underlessee  of  some  property  contracted  to  purchase 
^,paid  a  deposit,  and  ctccepted  the  title.  By  the  contract 
iki  day  fixed  for  completion  was  the  date  of  the  expira- 
im.  of  the  lease,  and  the  pu/rchaser  was  to  pay  interest  on 
ike  purchase-money  in  default  of  completion.  The 
purchaser  remained  in  possession,  hut  refused  to  com- 
pute or  pay  the  purchase-money ;  he  claimed  to  be  in 
postession  under  the  sub-lease,  not  under  the  contract,  and 
•wr  offered  to  pay  rent.  On  motion  f<yr  an  order  on  the 
purchaser  to  pay  the  purchase-money  into  court, 

Held,  th(U  the  purchaser  had  an  optiofi,  a/nd  must  elect 
fe  pay  the  purchase-money  into  court  within  a  month  or 
fc  give  up  possession ;  and,  if  he  should  give  up  posses- 
sion, that  he  must  pay  interest  on  the  purcliase-money  at 
four  per  cent,  from  the  day  fixed  for  completion. 

There  is  no  rule  that  a  purchaser  in  possession  loses 
ttw  option  by  accepting  the  title. 

Motion  that  the  defendant,  having  accepted  the 
titile  to  certain  hereditaments,  the  subject  of  the 
tttioii,  and  being  in  possession  thereof,  might  be 
orfered,  within  four  days  after  service  of  the  order,  to 
lodge  in  court  to  the  credit  of  the  action  the  sum  of 
£4,750,  being  the  unpaid  balance  of  the  purchase- 
«umey  of  the  said  premises,  together  with  interest 
thereon  at  four  per  cent,  from  the  24th  of  June,  1890, 
to  the  date  of  payment. 

The  question  was  whether  the  defendant  ought  to 
be  aflowed  the  option  of  giving  up  possession. 

The  action  was  for  specific  p^ormance  of  an  agree- 
jat  of  the  22nd  of  August,  1889,  whereby  the  de- 
want  agreed  to  purchase  the  proi)erty  in  question. 
At  that  tune  he  was  in  possession  of  the  property  as 
joderlessee  of  a  tenant  whose  lease  would  expire  on 
«e  24th  of  June,  1890.  It  was  accordingly  provided 
^7  the  agreement  that  that  should  be  the  date  fixed 
for  completion,  and  that  the  purchaser  shoi^d  pay 
Jtewst  on  the  purchase-money  in  default  of  comple- 
m  on  that  date. 

The  defendant  paid  a  deposit  of  £250,  and  made  no 
•bjection  to  the  plaintiffs'  title,  but  he  retained  pos- 
J>»on  of  the  property  after  the  24th  of  June,  1890, 
*W  lefuaed  to  oompleite  the  purchase  or  pay  purchase- 

(«•)  Beported  by  H.  C.  Ropeb,  Esq.,  Barrister-at- 
Law. 


money,  or  interest,  or  rent.  He  now  filed  an  affidavit 
alleging  that  he  was  in  possession  under  the  sub-lease, 
not  under  the  contract,  and  offering  to  pay  rent. 

Warmington,  Q.C.,  and  Dauney,  for  the  plaintiffs.^ 
We  are  entitled  to  an  order  for  payment  into  court. 
The  defendant  has  accepted  our  title,  and  on  that 
account  he  will  not  be  allowed  to  elect  whether  to 
give  up  possession  or  to  pay  the  purchase-monev  into 
court.  He  only  has  that  option  where  the  title  has 
not  been  made  out :  Crutchley  v.  Jemingham,  2  Mer* 
502 ;  Tindal  v.  Cobham,  2  My.  &  K.  385 ;  Clarke  v. 
Wilson,  15  Ves.  317;  Gibson  v.  Clarke,  1  Ves.  &  B. 
500 ;  Sudden  on  Vendors  and  Purchasers,  14th  ed.,  p. 
229. 

Theobald,  for  the  defendant,  referred  to  Letois  v. 
James,  34  W.  R.  619,  32  Ch.  D.  326. 

Warmington,  Q.C.,  replied. 

Kekewich,  J. — I  feel  strongly  tempted  to  make 
this  order,  because  I  cannot  help  thinking  that  the 
purchaser  has  retained  possession  as  long  as  he  could, 
and  but  for  this  action  would  have  retained  it  still. 
That  is  to  say,  he  is  endeavouring  as  far  as  possible  ta 
have  the  benefit  of  the  contract  and  yet  retain  the 
purchase-money.  If  I  could  find  any  authority  to 
that  effect  I  should  act  upon  it  with  great  readiness, 
but  my  recollection  of  the  practice  of  the  court  and 
tiie  cases  combined,  prevents  me  from  making  the 
order.  If  I  did  so  I  should  be  establishing  a  new  rule. 
In  Lewis  v.  James  Cotton,  L.J.,  states  the  rule, 
which  is  well  known,  and  I  only  take  it  from  that 
case  because  it  expresses  the  rule  in  plain  words  and 
in  better  language  than  I  could  frcune.  He  says : 
**  This  is  in  some  respects  like  a  case  where  a  pur- 
chaser, being  in  possession,  is  required  to  pay  into 
court,  if  he  remain  in  possession,  the  purchase-money 
agreed  upon ;  but  it  is  well  known  that  in  such  a 
case,  under  ordinary  circumstances,  an  option  is  given 
to  the  purchaser  to  go  out,  and  the  order  only  is  that 
if  he  continue  in  possession  he  must  pay  the  price  into 
court.'*  He  then  refers  to  two  cases,  one  of  which  is 
that  of  a  railway  company,  which  illustrates  a  large 
class  of  cases  where  the  purchaser  remains  in  posses- 
sion and  is  doing  something  which  is  inconsistent 
with  the  property  remaining  intact  or  with  restoring 
it  in  its  original  state,  and  the  court  on  that  ground 
orders  payment  into  court.  The  Lord  Justice  refers 
to  the  principle  of  those  cases  as  being  what  I  have 
already  stated,  and  he  does  not  refer  to  any  other 
exception  from  the  ordinary  rule.  I  turn  to  the  other 
cases,  and  in  all  of  them  I  find  that  the  purchaser  has 
had  iJie  option  of  retiring  from  possession. 

Now  it  is  said  that  in  all  these  cases  there  was  an 
objection  to  the  title.  There  was  an  objection  in 
Clarke  v.  Wilson,  and  in  Tindal  v.  Cobham,  and  in 
Gibson  v.  Clarke.  There  there  were  very  special  cir- 
cumstances, for  the  purchaser  had  been  let  into  pos- 
session in  the  confidence  that  a  good  tide  would  be 
made  out,  and  the  confidence  was  not  made  good,  and 
Lord  Eldon  said  that  he  must  pay  the  money  or 
restore  the  land ;  the  order,  made  by  agreement,  was 
that  the  purchaser  should  restore  possession,  account- 
ing for  the  rents,  without  prejudice  to  any  question 
between  the  parties. 

I  find  no  rule,  nor  anything  approaching  to  a 
rule,  that  where  a  purchaser  has  taken  and  remains  in 
possession,  although  the  possession  was  under  the 
contract,  he  is  bound  to  pay  the  money  into  court 
unless  under  such  circumstances  as  I  have  mentioned ; 
and  if  I  were  to  hold  that  he  had  no  option  I  think  I 
should  be  extending  the  rule.  I  therefore  refuse  to 
make  an  order  for  payment  into  court.  The  pur- 
chaser must  have  the  option  of  retiring  from  posses- 
sion. '■■ 
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Warmington^  Q,C,y  asked  for  interest  on  the  pur- 
chase-money according  to  the  terms  of  the  contract. 

Theobald  argued  that  that  would  be  inconsistent 
with  the  option  allowed  to  him,  and  that  at  all  events 
such  an  order  ought  not  to  be  made  on  the  motion. 

Kekewich,  J.  —  Such  an  order  was  made  in 
Tindal  v.  Cobliam  and  in  Gibson  v.  Clarke,  You  are 
claiming  to  have  the  benefit  of  six  months'  possession 
fornotUng.  The  order  wiU  be  that  the  defendant 
^ect  either  to  pay  the  purchase-money  into  court  by 
the  6th  of  March — t.e.,  within  one  month — or  to  give 
up  possession  on  that  day ;  if  he  g^ves  up  possession, 
then  he  must  pay  to  the  plaintiff  interest  at  4  per 
cent,  on  the  purchase-money  from  the  24th  of  June, 
1890,  to  the  6th  of  March. 

Solicitors,  Edward  C.  Hilder ;  Pontifex,  Hewitt,  & 
FiU. 


Q.  B.  Div.  (Cave   and )  ,       oa     t?  v    . 

Vaughan  Williams,  JJ.)  j  ^^'  ^^ '  ^®^-  ^• 

Joyce  v.  Beall.  (a.) 

JPra<iice — Discovery  of  documents — Two  defendants — 
Separate  defences — Security  for  costs  of  discovery — 
B,  S.  a,  1883,  ord,  31,  r.  26. 

In  a7i  action  against  two  defendants,  who  appeared  by 
the  same  solicitor,  but  severed  their  defences,  the  plaintiff 
applied  for  discovery  of  documents. 

Held,  that,  the  defendants  being  sued  jointly  in  sub- 
stance as  well  as  in  form,  the  plaintiff  ivas  not  bound 
under  ord,  31,  r.  26,  to  pay  into  court  more  than  one  sum 
o/£6. 

Appeal  from  chambers. 

In  this  case  the  plaintiff  sued  two  defendants  who 
appeared  by  the  same  solicitor  but  severed  their 
defences.  The  plaiatiff  paid  £5  into  court  to  the 
^*  security  for  costs  account"  and  applied  in 
<ihamber8  for  an  order  against  both  defendants  to  file 
an  affidavit  of  documents.  The  master  refused  to  make 
the  order,  holding  that  two  sums  of  £5  each  must  be 
paid  in,  there  bSng  two  defendants  with  separate 
defences.  The  plaintiff  appealed  to  A.  L.  Smith,  J., 
in  chambers,  and  he  ref  errea  the  question  to  the  court. 

Witt,  for  the  plaintiff.— By  ord.  31,  r.  26,  the  right 
to  demand  payment  into  court  is  confined  to  £5  only. 
There  is  a  discretion  in  the  cotirt  or  a  judge  to  order 
an  additional  sum  to  be  paid  in:  Campbell  v.  Lord 
Povlett,  28  SoLiciTOES'  Journal,  301,  W.  N.,  1884, 
p.  48 ;  Eder  v.  Attenborough,  37  W.  R.  507,  23  Q.  B.  D. 
130;  The  Liverpool  and  Manchester  Aerated  Bread  and 
CafS  Co,  V.  Firth,  ante,  p.  269  [1891],  1  Ch.  367,  is 
distinguishable. 

Cautley  {Herbert  Beed  with  him),  for  the  defendant. 
— Separate  affidavits  wiU  have  to  be  made  by  the 
defendants,  and  there  ought  to  be  separate  sums  as 
security  for  their  costs. 

He  referred  to  Smith  v.  Beed,  28  Solicitors' 
Journal,  84,  W.  N.,  1883,  p.  1  6. 

Feb.  4. —Vaughan  Willl/lms,  J.  — In  this  case 
the  plaintiff  took  out  a  summons  asking  that  the 
defendants  might  be  ordered  to  make  and  file  an 
affidavit  of  documents.  The  summons  came  on 
before  Master  Butler,  who  refused  to  make  any 
order,  on  the  ground  that  the  plaintiff  had  paid 
into  court  one  sum  only  of  £5;  whereas,  in  his 
opinion  the  plaintiff  should  have  paid  into  court 
two   sums    of    £5,   the    defendants   having   severed 

(o.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


their   defences.    The  plaintiff  appealed  against  Ihis 
refusal  to    the  judge  in  chambieas.      A.   Lt,  Smith, 
J.,  referred  the  matter  to  the  Divisional  Court,  con- 
sidering the  point  of  pr^tioe  one  that  should  he 
definitely  settled.     In  my  opinion  the  learned  master 
was  wrong.     Rule  26  of  ortfer  31  provides  tiiat "  say 
party  seeking  discovery  otherwise  than  by  interroga- 
tories shall,  before  making  application  for  diBoovoy, 
pay  into  court  tlie  sum  of  £5."     It  seems  to  me  that 
the  plaintiff  in  this  case  is  a  party  so  soddng  dis- 
covery, and  I  do  not  see  on  what  ground  it  can  be 
said  l^at  he  must  pay  into  court  a  further  sum  of  £5. 
It  is  quite  true  that  rule  26  goes  on  to  say  that  the 
party  seeking  discovery  otherwise  than  by  interroga- 
tories "  may  be  ordered  further  to  pay  into  court  soeb 
additional  sum  as  the  court  or  a  judge  shall  direct," 
but  this  means  such  further  sum  as  me  judge  shsU  id 
his  discretion  direct ;  but  the  master  did  not  act  <m 
this  portion  of  the  rule,  he  did  not  purport  to  exereiie 
a  discretion  in  the  matter.     He  simply  held,  as  a 
matter  of  practice,  that  where  a  plaintiff  sues  more 
than  one  defendant  he  must,  if  he  requires  more  than 
one  affidavit  of  documents,  pay  an  extra  £5  in  respect 
of  each  affidavit  which  he  requires.     I  see  nothing  in 
the  order  to  justify  this.     There  may  be  an  adioa 
which  really  is  not  one  action,   but  two  or  more 
actions  amalgamated  under  the  same  writ,  as,  for 
instance,    where  a   plaintiff  sues   defendants  alter- 
natively, or  where  a  plaintiff  sues  different  defendaati 
for  different  causes  of  action — e,g,,   distinct  frauds 
alleged  to  be  committed  by  them  respectively.    In 
such  a  case  it  seems  to  me  that  the  plaintiff  would 
really  be  a  party  to  two  distinct  actions,  and  the  de- 
fendants   would  in  such  cases   be  distinct  parties; 
but  the  mere  fact  that  there  are  more  plaintx&  than 
one  or  more  defendants  than  one  does  not  prevent  tlie 
plaintiffs  collectively  from  being  *'  a  party"  or  the 
defendants  collectively  from  being  "  a  party,"  nor  do 
I  think  that  the  fact  that  the  defendants  sever  their 
defence  prevents  the  defendants  collectively  being  "a 
party"  where  they  are  sued  jointly  in  substaiiceas 
well  as  in  form.     In  order  to  ascertain  whether  two 
actions  are  being  brought  you  must  consider  whethff 
the  iJleged  causes  of  action  are  distinct.     This  Beans 
to  me  the  only  case  in  which  the  collective  plaintifi 
or  the  collective  defendants  do  not  fall  within  the 
term   ''  a  party,"   and,  therefore,  the  only  case  in 
which  the  plaintiffs  or  the  defendants  can  be  callaii 
upon  to  make  a  second  deposit  of  £5,  although  it 
may  very  well  be  that  the  number  of  the  plaintiffii  or 
the  defendants  may  be  a  good  ground  for  the  judge, 
in  his  discretion,  ordering  a  payment  into  ooort  be- 
yond the   £5.     Indeed,   if  this  is  not  a  ground  on 
which  the  further  payment  may  be  ordered,  it  b  diffi- 
cult to  see  in  what  case  a  further  sum  can  be  ordered 
to  be  paid  into  court,  because  it  cannot  be  that  the 
further  sum  depends  on  the  length  of  the  affidayit, 
which  is  unknown  when  the  order  is  made.     Inasmuch 
as  I  understand  that  in  the  present  case  the  order 
was  opposed  both  before  us  and  before  the  master  on 
the  ground  solely  that  a  second  sum  of  £5  ought  to 
be  paid,  I  think  that  this  appeal  ought  to  be  allowed, 
with  costs,  and  the  order  prayed  for  in  the  sununoas 
made. 

Cave,  J. — I  am  of  the  same  opinion.  I  only  wish 
to  add  that  since  we  heard  the  argument  in  this  case 
I  have  spoken  to  Stirling,  J.,  who  authorizes  me  io 
say  that  he  did  not  intend  in  the  Liverpool  and  Jfoa- 
Chester  Aerated  Bread  and  CafS  Co,  v.  Firth  to  decide 
anything  inconsistent  with  the  decision  in  Edtr  t. 
Attenborough, 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Greenop  &  So¥u, 

Solicitors  for  the  defendants,  Beall  &  Co, 
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a  B.  D.  (Stephen  and  Charles,  JJ.)  Dec.  1. 

Beg.  v.  Oomhissionebs  of  Inland  Reventje. 

Ex  parte  Ohlson. 
Reg.  v.  Commissionees  of  Inland  Revenue. 

Ex  parte  Gaeland. 

Pinvnbrokers  Act,  1872  (35  <fe  36  Vid,  c,  93),  8,  39— 
Certificate — Licence — Person  being  a  licensed  pavm- 
hroker  at  commencement  of  Act,  his  assigns  or  suc- 
cessors— Inland  revenue. 

The  mceessor  by  purchcue  or  assignment  of  a  person 
vfhoy  at  the  commencement  of  the  Pawnbrokers  Act,  1872, 
fpas  a  licensed  pawnbroker  is  entitled  to  a  licence  untliout 
the  production  of  a  certificate  of  justices  within  the 
meaning  of  the  saving  clause  of  section  39  of  thai  Act. 

Cause  shown  against  rule  for  a  mandamus  calling 
npoD  the  Commissioners  of  Inland  Revenue  to  grant 
Hoenoes  to  certain  pawnbrokers. 

By  the  Pawnbrokers  Act,  1872  (35  &  36  Vict.  c. 
98),  8.  37 :  "  Every  pawnbroker  shall  yearly  take  but 
from  the  Commissioners  of  Inland  Revenue  an  excise 
ficenoe  for  carrying  on  his  business,  for  which  licence 
there  shall  be  charged  and  paid  an  excise  duty  of 
£7  lOs.*'  "A  separate  licence  shall  be  taken  out  by 
each  pawnbroker  for  each  pawnbroker's  shop  kept.'' 

By  section  39,  '*  After  llie  passing  of  this  Act  a 
pawnbroker's  licence  shall  not  be  granted  to  any 
person  except  on  the  production  and  in  pursuance  of 
the  authorify  of  a  certificate  granted  imder  this  Act, 
saye  that  it  shall  not  be  necessary  for  any  person, 
being  at  the  commencement  of  this  Act  a  licensed 
pawnbroker,  or  for  his  executors,  administrators, 
assigns,  or  successors  to  obtain  such  a  certificate." 

By  section  40,  "  Certificates  under  this  Act  shall  be 
mnted  (as  regards  England)  in  the  Metropolitan 
Police  District  by  a  ma^trate  sitting  at  any  police 
oourt  in  the  metropohs  having  jurisdiction  m  the 
district  where  the  application  is  made,  and  in  any 
place  within  the  jurisdiction  of  a  stipendiary  magis- 
trate, by  that  magistrate,  and  in  other  places  by  the 
jnstioes  of  the  petty  sessional  division  assembled  at 
petty  sessions  specially  convened  for  that  purpose." 

Bv  section  43,  **An  application  for  a  certificate 
shall  not  be  refused  except  on  the  following  grounds, 
or  one  of  them  : — 

"  (1)  That  the  applicant  has  failed  to  produce  satis- 
factory evidence  of  good  character. 

"  (2)  That  the  shop  in  which  he  intends  to  carry  on 
the  Dosiness  of  a  pawnbroker,  or  any  adjacent  house 
or  place  owned  or  occupied  by  him,  is  frequented  by 
thieves  or  persons  of  bad  character. 

"  (3)  That  he  has  not  complied  with  the  provisions 
of  the  last-preceding  section  "  (section  42)  as  to  giv- 
ingnotioes  of  his  intention  to  apply 

The  present  appellants,  Ohlson  and  Gkirland,  respec- 
tiTely  had  claimed  to  have  their  licences  as  pawn- 
hrokers  renewed  without  the  necessity  of  obtaining 
certificates  as  being  **  persons  who  were  licensea 
pawnbrokers  at  the  commencement  of  the  above  Act, 
or  their  assigns  or  successors,"  and  therefore  within 
the  saving  clause  of  section  39.  The  commissioners 
had  refusal  to  renew  their  licences  unless  a  certificate 
had  been  in  each  case  first  obtained. 

Each  party  now  appealed,  and  their  cases  were 
heard  together. 

Ohlson  claimed  under  the  following  circum- 
stances:— One  Creshull,  who  was  a  licensed  pawn- 
broker at  the  commencement  of  the  Pawnbrokers  Act, 
1872,  carried  on  business  in  Holloway.  His  licence 
for  that  business  was  renewed  up  to  1882,  when  he 

(«0  Beported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


died,  and  his  business  was  carried  on  by  his  widow 
until  transferred  to  one  Lucombe,  who  married  her, 
and  to  whom  the  licence  was  annually  renewed.  Since 
1872  Lucombe  had  transferred  the  business  to  Horn- 
sey,  and  in  1887  he  assigned  the  business  as  carried 
on  at  Homsey  to  Ohlson.  OreshuU  had  also,  be- 
fore 1872,  opened  another  business  at  Stamford 
Hill,  which  had  been  assigned  by  his  widow  to  one 
Pockett.  Pockett,  in  1886,  assigned  the  Stamford 
Hill  business  also  to  Ohlson,  to  whom  the  licence  had 
been  annually  renewed.  Ohlson  in  both  cases  had  had 
a  licence  annuaUv  renewed  without  demand  for  any 
certificate,  and  he  now  claimed  to  come  within  the 
saving  clause  of  section  39  of  the  above  Act,  exempt- 
ing assignees  and  successors  of  any  person  being  a 
licensed  pawnbroker  at  the  time  of  the  passing  of  the 
Act. 

Oarland  was  himself  a  licensed  pawnbroker  in  1872, 
at  the  time  of  the  passing  of  the  Act,  in  partnership 
with  a  brother  at  Kennington,  to  both  of  whom  the 
Ucence  had  annually  been  renewed.  In  1887  the 
partnership  had  been  dissolved.  Gkirland  now  desired 
to  open  a  new  business  at  Teddington,  but  a  licence 
was  refused  unless  he  produced  a  certificate.  This  he 
claimed  to  be  exempted  from,  under  the  same  section, 
as  having  been  a  licensed  pawnbroker  at  the  time  of 
the  Act  of  1872.  There  was  no  allegation  of  unfit- 
ness against  either  appellant,  either  in  regard  to 
personal  character  or  in  respect  of  the  premises  where 
the  business  was  proposed  to  be  carried  on. 

Sir  E,  Clarke,  S,0,,  and  Danckwerts,  for  the  respond- 
ents, the  Commissioners  of  Inland  Bevenue,  showed 
cause  against  the  rule. — Before  1872  a  pawnbroker's- 
licence  had  by  27  &  28  Vict.  c.  56,  s.  6,  been  converted 
into  an  excise  duty,  and  anyone  might  take  out  such  a 
licence.  By  the  Pawnbrokers  Act,  1872,  a  licence 
was  made  to  depend  upon  the  fitness  of  the  character 
of  the  applicant  and  tne  suitability  of  the  premises*^ 
The  only  exception  made  was  in  respect  of  pawn- 
brokers then  existing.  That  must  mean  **to  any 
particular  business  then  existing,  and  to  the  successors 
or  assignees  of  that  particular  business."  Otherwise 
any  successor  or  assignee  can  open  any  number  of  new 
premises  for  this  business,  and,  by  transferring  these 
to  other  persons,  would  obtain  exemptions  from 
obtaining  certificates,  thus  making  the  Act  of  no 
effect.  [Stephen,  J. — You  would  limit  section  39  to 
some  hereditary  caste  of  pawnbrokers  ?]  The  licence 
is  given  for  some  particular  prenuses.  The  meaning 
of  **  licensed  person  "  in  section  39  is  a  person  licensed 
for  carrying  on  the  specified  business  at  the  particular 
premises  licensed.  It  must  be  limited  to  *'the  then 
existing  business.'* 

Woolf,  Q,C,  {Finlay,  Q.C.,  with  him),  for  the  appel- 
lant in  each  case. — The  practice  of  the  Inland  Revenue^ 
has  hitherto  been  to  srant  licences  to  these  appellants 
without  any  demand  for  certificates.  There  is^  a 
decision  on  this  point  by  Sir  Thomas  Henry,  as  magis- 
trate, in  1874  cited  in  Turner's  Pawnbrokers  Acts,  2nd 
ed.,  p.  135 :  Beg,  v.  Bate.  That  decision  was  acquiesced 
in  by  the  Inland  Bevenue,  who  declined  the  magis- 
trate's offer  to  state  a  ca^e  for  appeal. 

Stephen,  J. — ^We  must  decide  the  meaning  of 
these  words  of  the  saving  clause  in  section  39  of  the 
Pawnbrokers  Act,  1872,  in  favour  of  the  appellants 
in  each  case.  To  construe  them  in  favour  of  the 
Commissioners  we  must  read  into  the  section  the 
restrictive  woi-ds  **in  respect  of  the  particidar  busi- 
ness which  such  person  was  then  cariring  on."  What 
carries  most  weight  with  me,  I  will  confess,  is  the 
fact  that  for  eighteen  years  the  practice  of  the  Inland 
Revenue  has  been  other  than  what  is  now  contended 
for.     The  fact  rtia*"^— ije  was  requested  to  be  stated 
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upon  the  decision  of  Sir  Thomas  Henry  soon  after  the 
Act  was  passed  is  also  relevant  evidence  to  support 
ns  in  our  decision.  The  words  of  the  Act  are  clear, 
the  practice  has  been  long  established.  Whatever 
disaavantages  may  accrue  under  such  an  interpreta- 
tion must  be  remedied  by  Parliament  if  it  can  spare 
the  time.    This  rule  must  be  made  absolute. 

Ohables,  J. — I  am  of  the  same  opinion.  The 
practice  hitherto  of  the  Inland  Revenue  Office  has 
oeen  in  accordance  with  the  language  of  the  statute. 
We  are  asked  to  read  into  section  39  of  this  Act 
words  restrictive  of  a  privilege  which,  without  such 
words  being  supplied,  is  undoubtedly  conferred.  The 
section  would  nave  to  be  read  as  only  exempting  **  a 
person  being  at  the  commencement  of  this  Act  a 
ncensed  pawnbroker  in  respect  of  premises  for  which 
the  then  existing  licence  is  held."  There  is  no  justifica- 
tion upon  the  statute  for  the  introduction  of  any  such 
limitation.  The  section  confers  the  privilege  gpranted 
upon  a  person  "  then  being  a  licensed  pawnbroker" 
without  any  other  limitation.  In  the  cases  before  us, 
Ohlson  was  clearly  an  assignee  of  Pockett,  who  was 
at  the  time  of  the  Act  a  licensed  pawnbroker,  and  he 
is  also  a  successor  to  Creshull,  who  also  comes  within 
the  definition  of  the  Act,  and  was  a  person  entitled 
to  open  new  premises,  provided  he  had  a  new  licence, 
witiiout  taking  out  a  certificate.  In  the  second 
case,  Gkurland  was  actually  a  licensed  pawnbroker 
himself  at  the  date  of  the  Act ;  he  has  since  retired 
from  the  particular  pawnbrokiiig  business  for  which 
he  was  then  licensed,  but  he  applies  for  a  licence  to 
open  a  new  business  on  other  premises  without 
obtaining  a  certificate.  He  is  deany  entitled,  under 
the  provisions  of  section  39,  to  do  so. 

Bule  made  absolute. 

Solicitors  for  the  appellants,  J.  &  C,  AUenborough. 

Solicitor  for  the  respondents,  TJie  Solicitor  to  the 
Inland  Revenue, 


Q.  B.  Div.  (Charles,  J.)  Nov.  14,  15. 

SiiHTH,  Hill,  &  Co.  v.  Pyman,  Bell,  &  Co.  (a.) 

Shipping — Advanced  freight  —  Clause  in  charter-jHirty 
— **  One-third  freight  f  tfrequiredy  to  he  advanced^  less 
three  per  cent,  for  interest  and  insurance  " — Loss  of 
vessel  before  requirement  of  advanced  freight — Bight 
to  recover  advanced  freight. 

Advanced  freight,  being  a  payment  made  for  the  taJcing 
goods  on  board  and  for  the  undertaking  to  carry  them, 
and  not  for  the  safe  carriage  of  them,  may  be  recovered 
in  an  action  by  a  shipowner  under  a  clause  in  a  charter- 
party  that  **  one-third  freight,  if  required,  should  be 
adiHinced,  less  three  per  cent,  for  interest  and  insurance,*^ 
although  the  demand  for  such  payment  was  not  made 
until  after  the  vessel  had  became  a  total  loss. 

Further  consideration  before  Charles,  J.,  of  a  case 
tried  before  him  at  Leeds  Assizes. 

The  action  was  brought  by  shipowners  on  a  charter- 
party,  and  was  to  recover  the  sum  of  £245,  for 
"advanced  freight."  The  charter-party  was  in  the 
usual  form,  and  by  it  the  defendants  chartered  the 
plaintiffs*  vessel,  The  Oamma,  to  carry  a  cargo  of 
coals  from  Hull  to  Odessa.  The  charter-party  con- 
tained the  usual  clauses,  and  provided  that  the  freight 
was  to  be  paid,  on  unloading  and  right  delivery  of  the 
cargo,  in  cash  at  current  exchange ;  that  the  captain 
or  owners  should  sign  charterers'  bUls  of  lading,  and 
at  the  end  of  the  charter-party  there  was  the  clause 

(a.)  Beported  by  Sir  Sherston  Bakeb,  Barrister-at- 
Law. 


which  was  now  sued  upon  —  namely,  **  One-third 
freight,  if  required,  to  be  advanced,  less  three  per 
cent,  for  interest  and  insurance." 

The  facts  were  these: — ^The  vessel  left  HvU  qq 
December  19,  at  half-past  six  in  the  morning,  witib- 
out  bills  of  lading  havmg  been  presented  or  aignei 
About  three-quarters  of  an  hour  afterwards  she 
grounded  in  the  Humber,  and  on  the  same  aftemooa 
became  a  total  wreck.  Late  in  the  aftemoon  of  the 
same  day,  and  after  the  loss  had  become  known,  tiie 
charterers  presented  bills  of  lading  to  the  ownen* 
agents,  and  thereupon  one-third  freight  in  adranoe 
was  asked  for,  but  payment  was  refused,  npon  the 
ground  that  the  vessel  had  become  a  total  wreck,  tint 
the  adventure  had  come  to  an  end,  and  that,  there- 
fore, no  obligation  rested  on  the  charterers  to  pay  the 
advanced  freight. 

On  a  previous  transaction  between  the  same  pszties 
it  was  proved  that — ^the  charter-party  bein^  in  the 
same  form  as  in  the  present  case — hHis  of  lading  had 
been  presented  ait&c  the  vessel  had  sailed,  and 
advanced  freight  required  and  paid. 

Cyril  Dodd,  Q.C,  {Montague  Lush  with  him),  for  the 
plaintiffs. — ^The  legal  consideration  for  the  payment  of 
advanced  freight  is  the  receipt  of  the  goods  on  board 
and  for  the  undertaking  to  carry  them,  and  not  for 
the  safe  carriage  of  them,  and  it  follows  that  whoi 
the  goods  are  placed  on  board,  then  the  adranced 
freight  is  due  and  payable.  When  once  it  has  been 
paid  it  cannot  be  recovered  back,  whatever  happen 
to  the  ship,  and  when  it  is  once  agreed  to  he  paid  it 
can  be  recovered,  although  the  vessel  has  become  a 
loss  :  Byrtie  v.  Schiller,  19  W.  E.  161  and  1114,  L.E. 
6  Ex.  319.  Andrew  v.  Moorhouse,  o  Taunt.  435,  where 
it  was  held  that  it  was  not  recoverable,  was  a  different 
case  from  the  present.  Kirchner  v.  Venus,  7  W.  B. 
455,  12  Moore  P.  0.  C.  361,  shows  that  advanced 
freight  is  a  payment  made  for  taking  the  goods  on 
board.  Wilder  v.  Haldimand,  2  B.  &  Ad.  649;  De 
Silvale  v.  Kendall,  4  M.  &  S.  37 ;  Allison  v.  Tk 
Bristol  Marine  Insurance  Co,,  24  W.  R.  1039,  1  App. 
Gas.  209,  are  to  the  same  effect.  There  would  hs?e 
been  no  difficulty  whatever  but  for  the  words  in  the 
charter-party,  **  if  required."  We  have  got  the  lig^t 
to  make  the  requirement  up  to  the  time  when  in  the 
ordinary  course  the  bills  of  lading  are  brought  far 
signature,  and  we  exercised  our  option  at  that  taae 
as  we  had  a  right  to  do.  The  words,  therefore,  "if 
required,"  can  make  no  difference  in  the  present  case. 

Lawson  Walton,  Q,C,  {Robson  with  him],  for  the  de- 
fendants.— Advanced  freights  cannot  be  required  after 
the  vessel  has  become  a  total  loss,  and  the  object  of 
the  voyage  frustrated,  and  the  vessel  disabled  from 
earning  freight.  The  construction  of  the  daose 
requires  that  the  option  should  be  exercised  within  a 
reasonable  time.  The  loss  of  the  vessel  shows  that  no 
freight  can  ever  be  earned,  and  therefore  no  advanced 
freight  can  ever  be  paid  or  required.  The  words  st 
the  end  of  the  clause  relating  to  insurance  show  thai 
it  was  intended  that  no  advanced  freight  should  he 
payable  after  an  insurance  was  incapable  of  being 
effected:  Jackson  v.  Union  Marine  Insurance  Co., 23 
W.  R.  169,  L.  R.  10  C.  P.  125 ;  The  KaOiUfn,  ^ 
W.  R.  350,  L.  R.  4  Adm.  269. 

Charles,  J. — In  this  case  the  plaintifb  seek  to  re- 
cover from  the  defendants  the  sum  of  £24o,  beisg 
one-third  advanced  freight  on  the  screw  steamih^ 
Oamma,  payable  by  defendants  to  plaintifis  under  s 
charter-party  dated  the  30th  of  November,  1888,  le« 
three  per  cent,  for  interest  and  insurance. 

The  facts  were  very  short  and  tliey  were  not  in  d»-  , 
pute,   but  they  raise  a  question  of  law  on  the  tree 
construction  of  the  charter-party.     The  plaintifis  art 
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fhe  owners  of  this  vessel,  and  she  was  chartered  by 
the  defendants  to  proceed  from  Hull  to  Odessa  with  a 
ciTgo  of  coal ;  she  was  loaded  with  coal,  and  upon 
tiie  19th  of  December  she  sailed  from  Hull  about  half- 
past  six  in  the  morning.  Three-quarters  of  an  hour 
sfter  she  sailed  she  took  the  ground  on  some  sands 
called  the  Middle  Sands,  and  at  four  o'clock  the  same 
aftonoon,  if  not  earlier,  she  broke  her  back,  and  this 
▼as  an  end  of  the  voyage  so  far  as  the  carriage  of  the 
cargo  was  concerned.  Certainly  after  the  voyage 
had  come  to  an  end,  and  the  purpose  of  the  voyage 
had  been  frustrated  by  the  straowfing  of  The  Gumma 
and  the  injury  which  she  sustained,  charterers'  bills  of 
lading  were  brought  to  the  owners'  agent  with  the 
eoUiery  invoices  of  the  coal,  and  thereupon  one-third 
freight  in  advance  was  asked  for  and  payment  was 
refused,  and  it  was  refused  upon  the  ground  that 
the  vessel  bad  become  a  wreck,  and,  i  therefore, 
ihe  adventure  having  come  to  an  end,  the  whole 
commercial  object  of  the  speculation  was  frustrated, 
and  n?  obligation  rested  on  the  charterers  to  pay 
Hie  advanced  freight.  Now  with  regard  to  iAie 
language  of  the  charter-party  itself,  the  clause  with 
reference  to  freight  is  in  these  words,  "  The  freight 
to  be  paid  on  unloading  and  right  delivery  of  the 
cargo,  in  cash  at  current  exchange,  one-third  freight, 
if  required,  to  be  advanced  less  three  per  cent,  for 
interwt  and  insurance."  The  practice  of  the  previous 
voyage  was  proved  before  me,  and  according  to  that 
practice  and  upon  the  previous  voyage,  the  require- 
ment was  made  upon  the  presentation  of  the  bills  of 
lading.  An  admission  was  made  at  the  trial  before 
me  at  Leeds  that  on  the  previous  voyage  bills  of 
lading  were  brought  after  the  vessel  had  sailed,  and 
the  advance  freight  was  then  required  to  be  paid.  Bills 
of  lading  were  brought  after  the  vessel  had  sailed. 
That  is  possible  under  this  charter-party,  because  the 
charterers'  bills  of  lading  are  to  be  signed  by  the 
captain  or  the  owners,  and  therefore  it  is  immaterial 
Tsiiether  they  are  brought  before  or  after  the  vessel 
had  sailed.  It  was  also  proved  that  in  the  present 
€ase  the  bills  of  lading  were  made  ouf  in  the  ordinary 
coQise,  without  delay,  and  that  the  colliery  invoices 
were  also  made  out  in  the  usual  manner,  and  it  seems 
to  me  that  there  was  nothing  abnormal  in  the  period 
at  which  this  requirement  was  made.  The  owner 
could  scarcely  make  the  requirement  till  the  charterer 
told  him  the  amount  of  the  whole  freight.  The 
matter  really  stands  thus:  That  there  was  nothing 
mrasoal  or  abnormal  in  the  mode  in  which  this 
requirement  was  made;  quite  the  contrary,  it  was 
made  in  accordance  vrith  what  had  been  done  on  the 
previous  occasion,  and  I  gather,  not  from  the  admis- 
sion, but  from  the  evidence  in  the  case,  that  the 
iBual  course  was  adopted  between  the  parties — the 
course  which  was  usual  at  the  port. 

But  now  comes  the  difficulty.  Undoubtedly  at 
the  time  the  requirement  was  made  the  vessel 
Wl  become  a  wreck,  and  the  whole  voyage  was 
frustrated,  and  it  is  contended,  that  being  so, 
tiiat  the  requirement  cannot  be  lawfully  made, 
«id  that  argument  was  enforced  by  the  terms  of 
the  advance  freight  clause,  that  advance  freight, 
if  reouired,  was  to  be  paid.  The  freight,  if  re- 
juired,  was  to  be  advanced  less  three  per  cent,  for 
niterest  and  insurance,  indicating,  as  it  was  argued, 
tiiat  dearly  the  requirement  must  be  made  when  the 
wibject-matter  of  the  insurance  is  still  in  existence. 
To  arrive  at  a  solution  of  this  question  it  is  necessary 
to  ask  what  advanced  freight  is.  Freight,  of  course, 
M  money  paid  for  the  safe  carriage  of  the  goods  them- 
■dv« ;  but  advanced  freight,  tuthough  in  one  sense 
rt  is  freight,  has  been  decided  ovei"  and  over  again  to 
4)3  a  payment  made  for  taking  the  goods  on  board 
*nd  for  the  undertaking  to  carry,  not  for  the  safe 


carriage  of  them,  and  that  being  the  nature  of 
advanced  freight  it  has  been  held,  first,  that  if  it  had 
been  paid  in  advance  it  cannot  be  eot  back  again 
even  although  the  vessel  is  lost ;  secondly,  that  if  t£ere 
had  been  an  absolute  obligation  to  pay  it— in  other 
words,  an  absolute  agreement  to  pay  advanced 
freight,  that  agreement  can  be  put  in  action,  although 
before  the  action  the  vessel  was  lost. 

Now  those  two  propositions  of  law  really  go  a  very 
long  way,  if  not  the  whole  way,  to  decide  this  case, 
and  the  only  difficulty  that  I  nave  felt  about  it  is, 
that  in  the  present  case  the  charter-party  does  not 
impose  upon  the  charterers  an  absolute  obligation  to 
pay  advanced  freight,  but  only  to  pay  advanced 
freight  if  required.  It  seems  to  me  that  here  there 
was,  at  the  time  of  entering  into  this  bargain,  this 
obligation  to  pay  advanced  freight  if  required.  What 
right  have  I,  naving  a  regard  to  the  nature  of  ad- 
vanced freight,  and  remembering  that  it  is  money 
paid,  not  for  safe  carriage  but  merely  for  the 
undertaking  to  carry,  to  read  into  that  clause  the 
words  **if  required  before  the  loss  of  the  vessel." 
The  only  justification  for  my  doing  so  is  to  be  found 
in  the  clause  as  to  deduction  for  insurance,  but  upon 
reflection  I  think  the  meaning  of  that  is  this :  the 
owner,  being  relieved  from  the  necessity  ef  insuring 
the  whole  freight,  inasmuch  as  the  one-third  paid  to 
him  is  no  longer  a  risk,  he  is  to  make  a  deduction  of 
an  amount  equivalent  to  the  amount  he  would  have 
had  to  spend  himself  had  none  of  the  freight  been 
advanced  to  him.  In  other  words,  that  it  is  in  the 
nature  of  a  discount  which  he  makes  in  order  to  get 
safely  home  the  advance  freight  which  he  demands. 
That  appears  to  me  to  give  full  effect  to  the  construc- 
tion of  the  words  **  less  three  per  cent,  for  interest 
and  insurance,"  and  if  it  does,  then  there  is  simply 
the  clause  to  be  read  as  it  stands — one-third  freight 
if  required,  to  be  advanced,  and  there  is  nothing  to 
show  that  that  requirement  must  be  made  before  the 
loss  of  the  vessel  itself. 

The  case,  therefore,  really  appears  to  me  to  be 
covered  by  the  authorities.  It  is  dear  that  advanced 
freight  is  not  money  which  is  paid  in  any  respect  for 
safe  carriage,  but  only  for  the  loading  of  the  goods 
and  the  undertaking  to  carry ;  and  it  is  clear  that 
the  advanced  freight  cannot  be  recovered  if  it  be 
paid,  although  the  ship  is  lost.  It  is  also  dear  that 
an  unqualified  obligation  to  pay  advanced  freight 
can  be  insisted  upon,  even  although  the  vessel  be  lost 
before  it  is  insisted  upon ;  and  so  here  I  think  that 
the  claim  may  be  made  to  pay  the  advance  freight, 
although  the  vessd  be  lost  before  the  requirement  in 
fact  was  made. 

That  entitles  the  plaintiffis  to  judgment  for  £245 
and  the  costs  of  the  claim,  and  as  there  is  a  counter- 
claim for  £35  9s.  2d.,  which  was  admitted  by  the 
plaintiffs  in  tJieir  reply,  there  will  be  judgment  for 
the  defendants,  without  costs,  for  £35  9s.  2d.  on  the 
counter-claim,  and  execution  will  issue  for  the 
balance. 

Judgment  for  the  plaintiffs, 

Solidtors  for  the  plaintiffs,  Pritchard  <fe  Sojis^  for 
J,  &  T.   W.  Hearfield  tfc  Lambert,  Hull. 

Solidtors  for  the  defendants,  MapleSy  Teesdale,  <€j 
Co.,  for  Lietch,  Doddy  JiramweU,  &  Bell,  Newcastle- 
upon-Tyne. 
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IN  BANKRUPTCY. 


Q.  B.  Div.  (Cave  and  \ 
Yaughan  Williams,  JJ.)  / 


Jan.  19. 


Ex  parte  McGk)WAN. 
In  re  AsHTON.  (a.) 


Bankruptcy — Solicitor — Notice  of  act  of  bankruptcy- 
Notice  given  to  vnanaging  clerk — Sufficiency  of  notice. 

Where  a  solicitor,  with  the  coneent  of  the  client,  puts 
his  managing  solicitor  in  his  place  to  conduct  and  manage 
the  matter  which  the  solicitor  was  retained  to  condiict, 
notice  of  an  act  of  bankruptcy  to  the  managing  clerk  will 
be  notice  to  the  solicitor. 

But,  apart  from  any  question  of  substitution,  the  mere 
fact  thai  a  man  is  a  managing  derk  will  not  constitute 
notice  to  him  notice  to  his  principal. 

Appeal  against  an  order  of  his  Honour  Judge 
Heywood  in  the  county  court  at  Manchester,  by 
which  he  declared  two  deeds  executed  by  the  iMuik- 
rupt  on  the  19th  of  November,  1889,  to  be  void  as 
against  the  trustee  in  the  bankruptcy,  on  the  ground 
that  the  title  of  the  trustee  related  back  to  a  date 
earlier  tha^  that  on  which  the  deeds  were  signed,  and 
that  the  appellant  was  not  within  the  protection  of 
section  49  of  the  Bankruptcy  Act,  1883,  because  he 
had  by  means  of  an  agent  had  notice  of  an  act  of 
bankruptcy. 

In  June,  1889,  a  bankruptcy  notice  was  issued 
against  the  debtor,  who  carried  on  business  as  a 
machinist  and  engineer  at  Manchester,  and  in 
September,  1889,  a  bankruptcy  petition  was  filed, 
but,  owing  to  an  adjournment  for  the  purpose  of  the 
trial  of  a  dirouted  question,  a  receivmg  order  was 
not  made  until  March,  1890. 

On  the  19th  of  November,  1889,  the  deeds  sought 
to  be  set  aside  by  the  trustee  were  executed  by  the 
debtor  in  connection  with  the  sale  of  his  business  to 
the  appellant,  that  transaction  being  for  the  most 
part  carried  through  by  one  Wood,  the  managing 
clerk  to  Mr.  £.  G.  Thompson,  the  solicitor  employed 
by  the  appellant  in  the  matter,  who  it  was  alleged 
had  at  the  time  knowledge  of  the  act  of  bankruptcy 
committed  by  the  debtor. 

The  coun^  court  judge  found  that  neither  the 
appellant  nor  Mr.  Thoinpson  had  notice  of  an  act  of 
bankruptcy,  but  that  Wood  had,  and  he  held  that 
notice  of  an  act  of  bankruptcy  to  him  was  notice  to 
the  appellant. 

The  present  appeal  was  brought  from  that  decision. 

Sidney  Woolf,  Q.C,  and  Wharton  {Austin  with 
them),  for  the  appellant. — The  question  is  whether 
the  appellant  had  notice  of  the  act  of  bankruptcy, 
and  whether  it  was  a  sufficient  notice.  Wood,  the 
managing  clerk  of  Mr.  Thompson,  was  acquainted 
with  the  bankrupt,  and  it  was  really  through  him 
that  the  appellant  came  in  as  purchaser  of  the 
business,  and  it  would  appear  that  Wood  was  to  have 
£100  from  the  bankrupt  for  the  introduction.  Even 
if  Wood  had  notice  of  the  act  of  bankruptcy  it  is  not 
sufficient.  He  was  not  an  agent  to  receive  notice, 
and  the  appellant  could  not  constructively  be  bound 
by  it. 

Bigham,  Q.C,  and  Sutton,  for  the  trustee. — Wood 
was  appointed  by  the  appellant  to  carry  out  the 
whole  business,  and  if  a  person  is  put  forward  by  the 
assignee  to  negotiate  the  business,  whether  he  be  a 
solicitor,  solicitor's  clerk,  or  layman,  his  knowledge 
is  that  of  the  person  who  puts  him  forward.     It  is 

(a.)  Eeported  by  C.  F.  Morbell,  Esq.,  Barrister-at- 
Law.  I 


true  that  the  appellant  retained  Mr.  Thomp8aii,¥ood 
not  being  a  solicitor,  but  Wood  was  the  man  who 
managed  the  whole  business.  Although  a  retsiaer  i» 
given  to  a  solicitor,  if  that  solicitor  leaves  the  Inanew 
to  a  derk,  the  notice  coming  to  the  derk  in  sodi 
cases  is  notice  to  the  solicitor,  and  so  to  the  dkuL 
Where  the  derk  in  a  solidtor's  office  is  oGndoc^iig^ 
the  transaction  jointly  with  the  solidtor,  or  ezchi' 
sively,  or  has  the  management  of  the  busin^B  so  tiut 
a  duty  devolves  on  him  to  tell  it  is  sufficient.  If  be 
neglects  his  dut^,  it  is  imfortunate  for  the  person  wiio 
employs  the  sohdtor. 

They  referred  to  Brewin  v.  Briscoe,  7  W.  R.  5S4; 
Pike  V.  Stephens,  12  a  B.  465. 

Sidney  Woolf,  Q.C,  repUed. 

Cave,  J. — In  this  case  the  county  court  judge  has 
dome  to  a  condusion  which  does  not  oommoid  iti^ 
to  my  judgment.  There  is  certainly  more  tka  ana 
ground  on  which  it  is  impossible  to  say  that  the 
alleged  notice  was  such  a  one  as  to  affect  the  appeikot 
in  this  case.  It  was  said  first  that  the  appelkot  bad 
retained  and  employed  Wood,  and  baa  ooiutitated 
him  his  agent  and  alter  e^o  so  as  to  make  the  notioe 
to  Wood  notice  to  the  appellant.  That  seems  to  baT9 
been  the  impression  of  the  county  court  judge  at 
first,  but  subsequently  he  appears  to  have  modifiei 
that  impression  and  was  more  inclined  to  look  on 
Wood  as  the  alter  ego  or  agent  of  Thompson,  and  not  d 
the  appellant.  It  is  x>erfectly  dear  that  the  appeOaiit 
did  not  constitute  Wood  his  alter  ego  or  agoit  in  the  , 
matter.  He  had  understood  that  the  bankrapt 
wanted  to  dispose  of  his  business,  and  on  Norembs 
5,  1889,  with  a  view  of  making  inquiry  as  to  tb» 
property,  he  retained  Thompson  to  act  as  his  solicitor 
in  the  negotiation.  No  doubt  by  that  act  he  did 
constitute  Thompson  his  agent,  and  notioe  t» 
Thompson  would  have  been  notioe  to^him ;  but  there 
was  no  actual  notice  to  Thompson.  With  regard  to 
Wood  it  is  dear  that  the  appellant  did  not  ooDsti* 
tute  him  his  agent.  He  went  to  Thompson  and 
retained  Thompson,  and  although  it  is  true  he  ireBi 
with  Wood  to  the  bankrupt's,  yet  Wood  went  widi 
him  as  Thompson's  derk  who  was  told  to  go  aal 
hdp  in  the  inquiries.  There  is  also  no  groond  t» 
come  to  the  condusion  that  Thompson  h&d  consti- 
tuted Wood  his  substitute  in  the  matter.  We  msf 
accede  to  the  proposition  which  appears  to  baiv 
been  laid  down  in  Brewin  v.  Briscoe,  that  where  an 
attorney  with  the  consent  of  the  client — ^f or  I  tldzik 
that  is  what  is  meant — ^puts  his  managing  attoner 
in  his  place  to  conduct  and  manage  the  matter  vbim 
the  attorney  was  retained  to  conduct,  in  that  case  bft 
does  put  the  clerk  into  the  position  that  notioe  to 
the  clerk  is  notice  to  the  solicitor  and  to  the  dieot. 
In  the  present  case  it  is  abundantly  dear  that  tbera 
was  no  such  substitution.  Thompson  was  enmlojed 
to  conduct  the  business,  and  although  he  did  not 
actually  do  everything  himsdf ,  yet  it  is  quite  dear  be 
did  not  ddegate  the  whole  matter  to  Woiod.  On  1^ 
contrary,  he  himself  made  some  veiy  important 
inquiries,  and  retained  control  of  the  matter. 

Those  two  considerations  are  suffident  to  dispose  d 
this  case,  because  if  Wood  was  not  the  substitute  of 
the  appellant  or  of  Thompson,  notice  to  him  coddnot 
be  notice  to  the  appellant  or  Thompson.  It  is  said 
that  the  doctrine  of  constructive  notice  is  a  veiy  diffi- 
cult one,  and  I  dare  say  it  is,  but  I  have  arrived  at  tbe 
conclusion,  in  which  I  think  I  am  supported  by  some 
members  of  the  Court  of  Appeal,  that  the  doctrine  of 
constructive  notice  is  one  which  has  been  carried  &r 
enough,  and  I  am  not  prepw^  to  hold  that  the  mere 
fact  &at  a  man  is  a  managing  derk,  apart  £rom  any 
substitution  by  the  client  or  his  prindpal  to  manage 
the  business,  would  make  notice  to  him  notioe  to  bis 


Vol.  XXXIX.  CMB«h2i.i89i.]  THE  WEEKLY  REPORTER. 


321 


CouBT  OF  Appeal. 


Jenkins  v,  Bushby. 


Court  of  Appeal. 


principal  or  the  client.  If  I  am  wrong  in  this,  how- 
ever, &eie  are  other  points  in  the  present  case  which 
lender  it  impossible  to  uphold  tke  decision  of  the 
toantj  court  judge.  I  am  not  satisfied  at  all  that 
notioe  ever  was  given  to  Wood.  The  knowledge  was 
ootainly  not  acquired  by  him  in  the  business,  and  the 
sfidenoe  put  before  us  is  not  evidence  on  which  any 
great  reliaace  can  be  placed.  It  shows,  however, 
that  the  person  who  is  alleged  to  have  given  the 
notice  was  by  no  means  desirous  that  it  should  be 
oommunicated,  but  that  he  and  Wood  were  really 
anxious  that  the  matter  should  be  concealed,  and 
diould  not  oome  to  the  knowledge  of  Thompson  and 
tiie  appellant,  in  order  that  nothing  might  arise  to 
prevent  the  transaction  being  carried  through,  out  of 
which  they  were  both  to  get  some  personal  advantage. 

Vaughan  Williams,  J.,  concurred. 
Appeal  allowed. 

Sohcitors  for  the  appellant,  Bell,  Brodrick,  dk  Gray, 
for  R.  G.  Thompsony  Manchester. 
Solicitors  for  the  trustee,  Sampson  &  Price,  Man- 


Otourt  of  ^vpeal 


Prom  Chan.  Div. 


Jan.  12,  13,  26. 


Jenkins  r.  Bushby.  (a.) 

Fradice—Trial— Right  to  a  jury— Action  in  Chancery 
Division — Trial  at  assizes—Rules  of  Supreme  Court, 
1883,  ord.  36,  rr.  6,  7  (a). 

The  plaintiffs,  who  were  mine  owners  in  Glamorgan- 
lAtre,  brought  an  action  in  the  Chancery  Division  against 
neighbouring  mine  owners  for  an  injwnction  and  an 
account.  They  named  Glamorganshire  as  the  place  of 
trial,  and  aj^lied  for  an  order  for  trial  with  a  special 
jm/.  An  order  was  made  by  Stirling,  J.,  that  the  action 
ihoM  be  tried  by  a  judge  unthout  a  jury  at  the  next 
Qlatiwrganshire  Assizes, 

Held,  on  appeal,  that  the  plaintiffs  could  not,  as  a 
maUer  of  right,  claim  a  trial  with  a  jury,  and  that  ord, 
36,  r.  6,  did  not  apply  ;  but,  as  one  of  the  questions  to  be 
tried  was  the  question  of  boimdaries,  and,  considering  the 
importance  of  a  view  of  the  locality  for  that  purpose, 
that  the  order  appealed  from  should  be  varied  by  directing 
thai  the  action  be  entered  for  trial  at  the  assizes  by  a 
judge  with  a  special  jury. 

In  every  case  in  which  there  was,  prior  to  the  Judica- 
iwrt  Ads,  a  right  to  a  trial  vnth  a  jury,  such  rigid  stiU 
exists;  and  where  there  was  no  such  right,  it  is  not 
mferred  by  the  rules  of  1883,  though,  in  such  cases,  the 
eouri  has  power  to  direct  at  discretion  a  tried  with  a  jury. 

Appeal  by  G.  T.  Jenkins  and  T.  J.  Thomas,  the 
plMTififlpiT  in  the  action,  from  an  order  of  Stirling,  J., 
at  chambers,  ordering  that  the  action,  which  had  been 
commenced  in  the  Chancery  Division,  should  be  tried 
by  a  judge  without  ajury  at  the  next  Glamorganshire 
Anizes.  The  plaintiffo'  claim  was  for  an  account  of 
minerals  alleged  to  have  been  taken  by  the  defendants, 
H.  J.  Bushby,  C.  E.  Thomas,  and  North's  Navigation 
Collieries,  1889  (limited),  from  under  certain  moun- 
tain lands  of  the  plainlafiis  situate  some  thirihr  miles 
irom  Cardiff;  and  the  plaintiffs  had  named  Glamor- 
ganshire as  the  place  of  trial.  One  of  the  principal 
questions  to  be  med  was  as  to  the  boundaries,  and  the 

(a.)  Beported  by  W.  H.  Qitabbell,  Esq.,  Barrister- 
at-Law, 


plaintiffs  had  applied  for  the  trial  of  the  action  with  a 
special  jury,  on  the  ground  that  a  view  of  the  locality 
would  be  not  only  essential  but  necessary,  and  that 
a  special  jury  of  the  county  of  Glamorgan,  who  would 
be  able  to  view  the  lands  in  question,  would  be  the 
beet  tribunal. 

Ord.  36,  r.  4 — "  The  court  or  a  judge  may,  if  it 
shall  appear  desirable,  direct  a  trial  without  a  jury 
of  any  question  or  issue  of  fact,  or  partly  of  fact  and 
partly  of  law,  arising  in  any  cause  or  matter  which, 
previously  to  the  passing  of  the  principal  Act,  could, 
without  any  consent  of  parties,  have  been  tried  with- 
out a  jury." 

Eule  5 — **  The  court  or  a  judge  may  direct  the  trial 
without  a  jury  of  any  cause,  matter,  or  issue  re- 
quiring any  prolonged  examination  of  docimients  or 
accounts,  or  any  scientific  or  local  investigation, 
which  cannot  in  their  or  his  opinion  conveniently  be 
tried  with  a  jury.'* 

Eule  6 — **  In  any  other  cause  or  matter,  upon  the 
application  [within  ten  days  after  notice  of  trial  has 
been  given]  of -any  party  thereto  for  a  trial  with  a 
jury  of  the  cause  or  matter  or  any  issue  of  fact,  an 
order  shall  be  made  for  a  trial  with  a  jury." 

Eule  7  (a) — **  In  every  cause  or  matter,  unless  under 
the  provisions  of  rule  6  of  this  order  a  trial  by  a  jury 
is  ordered,  or  under  rule  2  of  this  order,  either  party 
has  signified  a  desire  to  have  a  trial  with  a  jury,  the 
mode  of  trial  shedl  be  by  a  judge  without  a  jury ;  pro- 
vided that  in  any  such  case  the  court  or  a  judge  may 
at  any  time  order  any  cause,  matter,  or  issue  to  be 
tried  by  a  judge  with  a  jury,  or  by  a  judge  sitting 
with  assessors,  or  by  an  official  referee,  with  or  with- 
out assessors." 

Sir  E,  Clarke,  S.G,,  J,  G,  Wood,  and  D,  Lewis,  for 
the  appellants,  the  plaintifils. — ^The  action  has  gone  on 
so  far  in  the  Chancery  Division,  and  as  the  plaintiffii 
can  change  the  venue  to  the  assizes,  it  will  oe  more 
advantageous  to  try  the  case  with  a  jury,  who  can 
view  the  locus  in  quo.  [They  referred  to  Attorney^ 
General  v.  Vyner,  38  W.  E.  194,  and  Wedderbum  v. 
Pickering,  28  W.  E.  239,  13  Ch.  D.  769,  and  section 
34  of  the  Judicature  Act,  1873.]  The  plaintiff  has  a 
right  to  a  jury  under  rule  6,  and  if  he  has  not  such  a 
right  this  is  a  proper  case  to  come  under  rule  7  (a). 

Graham  Hastings,  Q,C,,  and  0,  L,  Glare,  for  the  re- 
spondents, H.  J.  Bushby  and  C.  E.  Thomas. — ^We 
object  to  a  jury,  to  which  the  appellant  is  not  entitled 
under  tiie  nues.  Attomey-Gmeral  v.  Vyrier  was 
merely  a  question  of  fact.  Eule  4  is  applicable  here, 
not  rule  6.  In  the  cases  falling  within  rule  2  there 
must  be  a  jury,  if  either  party  nmhes  it.  [Kay,  L.J., 
referred  to  ord.  33,  r.  1,  and  ord.  34,  r.  2.1  The  plain- 
tiffs must  show  special  grounds,  which  they  have  not 
done.  There  is  no  reason  why  a  difiSorent  rule  should  be 
applied  where  the  trial  of  an  entire  cause  is  asked  for 
from  that  in  which  the  trial  of  a  single  issue  is  asked 
for.  Eules  3  and  5  comprise  all  actions  which  could 
have  been  brought  in  the  Chancery  Division.  In  the 
present  case  a  number  of  separate  points  would  have 
to  be  left  to  the  jury.  The  Temple  Bar,  34  W.  E.  68, 
11  P.  D.  6,  decides  that  rule  6  gives  no  absolute 
right  to  a  jury  where  the  case  would  before  the 
Judicature  Act  have  been  tried  without  a  jury. 
The  judge  has  exercised  his  discretion  in  a  way 
in  which  the  court  will  not  readily  interfere. 
The  plaintifiis'  daim  involves  questions  of  tenure  and 
manorial  rights,  which  will  to  a  great  extent  turn 
upon  the  manor  rolls,  as  in  Warrick  v.  Queen^s  College, 
Oxford,  L.  E.  3  Eq.  683,  15  W.  E.  Ch.  Dig.  Ill,  which 
beffin  at  the  year  1570  and  will  require  peculiarly  care- 
ful consideration.  We  should  be  satisfied  to  have  the 
question  tried  by  a  referee^  which  would  be  more 
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convenient  than  a  trial  by  jury,  and  a  referee  could 
have  a  view,  if  necessary. 

Sefton  Strickland^  for  the  other  respondents,  sub- 
mitted to  the  judgment  of  the  court. 

Sir  E,  Clarke,  S.G.yia  reply. — It  would  not  be  proper 
to  send  this  case  to  a  referee :  Ormerod  v.  Todmcrdtn 
Mill  Co.,  30  W.  R.  805,  8  Q.  B.  D.  664.  In  rule  6  of 
order  36  the  words  "in  any  other  cause  or  matter" 
must  be  read,  **  In  any  other  cause  or  matter  of  which 
the  mode  of  trial  has  not  been  determined  by  the 
previous  rules."  [Lindley,  L.J.,  referred  to  Timaon 
V.  Wilson,  36  W.  R.  418,  38  Ch.  D.  72.] 

LnTDLEY,  L.J. — ^This  is  an  action  brought  by  one 
mine  owner  against  another  for  an  injunction  and  an 
account. 

The  plaintiffs'  mine  is  in  Glamorganshire.  The 
plaintiffs  issued  their  writ  in  the  Chancery  Division, 
and  named  Glamorganshire  as  the  place  of  trial.  The 
plaintiffs  in  due  course  applied  for  an  order  that  the 
action  might  be  tried  at  the  next  Glamorganshire 
Assizes  by  a  judge  with  a  special  jury.  This  was 
opposed  by  the  defendants,  wno  objected  to  trial  by 
a  jury,  and  Stirling,  J.,  made  an  order  that  the  action 
should  be  tried  at  the  next  Glamorganshire  Assizes 
by  a  judffe  without  a  jury.  From  this  order  the 
plaintiffs  nave  appealed.  They  contend,  first,  that 
they  have  a  right  to  a  trial  by  a  jury  under  oid.  36, 
r.  6 ;  and,  secondly,  that  if  that  rule  does  not  apply 
this  case  is  one  in  which  the  judge  could  have  ordered 
trial  by  jury  under  rule  7,  and  that  he  ought  to  have 
made  such  an  order  in  this  particular  case,  inasmuch 
as  the  question  in  dispute  between  the  parties  is  one 
of  boundary,  and  tiiat  a  view  of  the  locality  is 
essential  for  the  proper  determination  of  that  ques 
tion.  The  defendants,  on  the  other  hand,  contend 
that  rule  6  does  not  apply,  that  this  case  is  one 
which  requires  prolonged  examination  of  documents, 
which  cannot  be  conveniently  made  with  a  jury, 
that  the  case  falls  within  rules  5  and  7,  that  the 
judge  had  a  discretion  as  to  the  order  whidi  ought  to 
be  made,  and  that  such  discretion  was  properly 
exercised,  or,  at  all  events,  ought  not  to  be  interfered 
with.  It  becomes  necessary,  therefore,  first  to  con- 
sider whether  rule  6  applies,  for  if  it  does  tiien  it 
follows  that  the  plainiiffis  are  entitled  to  a  trial  by 
jury  as  a  matter  of  right.  Now,  rule  6  has  been 
frequently  considered,  and  there  are  decisions  by  this 
court  upon  it  —  viz.,  The  Temple  Bar,  Timaon  v. 
Wilson,  and  Fanshawe  v.  London  and  Provincial 
Dairy  Co.  There  is  also  the  decision  of  Chitty,  J., 
in  Coote  v.  Ingram,  35  W.  R.  390,  35  Ch.  D. 
117,  which  was  pronounced  after  the  Temple  Bar 
coiv,  and  before  Timson  v.  Wilson.  The  construc- 
tion put  upon  rule  6  has  been  that  the  words  '*in 
any  other  cause  or  matter"  do  not  mean  '*in  any 
cause  or  matter  other  than  one  in  which  the  mode  of 
trial  has  been  fixed  imder  the  preceding  rules,"  but 
mean  "  in  any  cause  or  matter  other  than  those  men- 
tioned or  refarred  to  in  the  preceding  rules,"  and  the 
reason  for  this  construction  is  that  if  it  were  not 
adopted  a  great,  and  wholly  unintended,  change  in 
the  mode  of  trial  would  have  been  made  in  a  very 
larg^  number  of  actions  brought  in  the  Chancery 
Division.  As  pointed  out  in  Timson  v.  WiU(m,  rules 
2-7  of  order  36  must  be  read  together;  they  form  a 
code  on  this  subject.  "Wherever  there  was  before  the 
Judicature  Acts  a  right  to  a  trial  by  jury,  such  right 
still  exists ;  and  where  there  was  no  such  right  before, 
there  is  none  under  the  rules,  although  in  such  cases 
power  is  given  to  the  court  to  direct  a  trial  by  a  jury 
ij  in  its  opinion  that  mode  of  trial  ought  to  be 
adopted.  That  this  is  the  true  effect  of  the  rules  will 
be  se<sn  by  going  through  them  one  by  one. 


Rule  2  preserves  the  right  to  a  jury  in  the  actioni 
there  mentioned,  and  there  is  no  power  to  tiy  them 
otherwise,  if  either  party  desires  a  jury. 

Rule  3  applies  to  cases  assigned  to  the  Chancery 
Division  by  section  34  of  the  Judicature  Act,  18?! 
In  these  cases  there  was  no  right  to  a  trial  by  a  jnzy, 
and  no  such  right  is  conferred  by  the  roles;  bat 
power  is  conferred  on  the  court  to  direct  a  trial  bj 
jury  even  in  these  cases. 

Rule  4  applies  to  causes  or  matters  which,  before 
1873,  could  DC  tried  without  a  jury,  without  any 
consent  of  parties.  It  has  no  application  to  old 
common  law  actions,  but  it  applies  to  all  chsDoeij 
actions  and  to  old  admiralty  actions.  Rtde  4  does  not 
say  how  these  actions  are  to  be  tried ;  that  matter  is 
dealt  with  by  rule  7.  Rule  4  only  authorizes  tnal 
without  a  jurv  of  one  or  more  issues  arising  in  sndi 
actions  as  I  have  just  mentioned.  The  old  Conit  <rf 
Chancery  had  power  to  direct  such  issues  to  be  tried 
with  a  jury,  but  I  never  heard  of  any  issue  beine 
directed  to  be  tried  without  a  jury.  Whether  the  old 
Court  of  Admiralty  had  power  to  direct  issues  to  be 
so  tried  I  do  not  know.  The  power  to  direct  issuei 
to  be  tried  with  a  jury  in  non-jury  actions  is  pre- 
served by  rule  7  (o). 

Rule  5  merely  preserves  the  old  practice  of  ^ 
common  law  courts;  there  was  always  power  in 
such  actions  as  is  there  mentioned  to  order  a  trial 
without  a  jury.  This  rule  has  no  application  to 
actions  which,  apart  from  it,  are  properly  triaUe 
without  a  jury. 

Rule  6  is  supplementary  to  rule  2,  and  was  neces- 
sary to  preserve  the  right  to  trial  by  a  jury  in  all  pore 
common  law  actions  besides  those  mentioned  in  nue  2. 
Rule  6  is  qualified  by  rule  5,  but  it  has  no  reference 
to  rule  4,  except  this — ^viz.,  that  the  causes  or  mattecB 
mentioned  in  rule  4  are  excluded  from  the  operatiaii 
of  rule  6.  To  construe  rule  6  as  applicable  to  all 
actions  except  those  mentioned  in  rules  2,  3,  and  5 
would,  as  already  stated,  give  a  right  to  a  trial  by  a 
jury  where  there  was  no  such  right  before — r.;., 
m  all  chancery  actions  and  in  old  admiralty  actions. 
Such  a  construction  is  quite  inadmissible. 

Rule  7  applies  to  all  actions  in  the  High  Court  ex- 
cept those  m  which  either  party  has  a  right  to  a  trial 
by  jury  and  has  insisted  on  such  right  in  the  modp 
prescribed  in  the  rules  2  and  6.  Actions  decided  by 
the  Chancery  Division  fall  within  rule  3,  and  althoog^ 
rule  7  is  wide  enough  to  cover  them,  there  is  no  dis- 
crepancy between  the  two  rules.  Rule  7  is  so  worded 
that  in  all  cases  to  which  it  applies,  the  mode  of  trial 
is  to  be  without  a  jury  unless  otherwise  ordered,  and 
it  is  for  those  who  ask  for  trial  by  jury  to  satisfy  the 
court  that  the  trial  should  be  by  jury  rather  than 
without. 

Rules  8  to  10  apply  to  all  actions,  and  are  supple- 
mentary, and  create  no  difficulty. 

This  construction  of  the  rules  gives  full  effiect  to  all 
of  them,  and  is  the  construction  put  upon  them 
already  by  this  court  in  the  cases  to  whidi  I  have 
referred,  and  my  only  reason  for  re-investigating  the 
subject  is  that  I  think  there  is  still  some  misunder- 
standing about  it.  Rule  4  is  sometimes  supposed  to 
authorize  a  trial  of  an  issue  by  a  jury,  whereas,  in 
truth,  it  is  confined  to  trials  of  issue  witiiout  a  juiy, 
and  other  misconceptions  havd  occurred  which  tend 
to  make  the  rules  obscure.  So  far,  therefore,  as  the 
appellants  base  their  appeal  on  rule  6, 1  am  of  opinion 
that  they  fail. 

The  next  point  is  to  consider  rules  5  and  7.  la 
considering  rule  5  judges  not  accustomed  to  wA 
with  juries  are  apt  to  underrate  their  power  of  deal- 
ing with  questions  involving  an  examination  of  maps, 
plans,  and  accounts.  No  doubt  when  it  is  neoessaiy 
to  go  through  a  long  disputed  aooount  item  by  item 
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it  is  very  difficult,  if  not  impossible,  to  do  so  with  a 
jury  at  the  assizes ;  but  to  suppose  that  there  is  any 
real  difficulty  in  getting  a  special  jury  to  see  and  appre- 
ciate the  results  of  accounts,  or  to  apply  their  minds 
to  and  appreciate  ordinary  maps  and  plans,  is  to  make 
a  great  mistake.  Questions  of  boundary,  involving 
an  examination  of  maps,  are  constantly  tried  satisfac- 
torily and  without  difficulty  by  judges  with  juries  at 
the  assizes.  It  is  obvious  that  in  this  case  no  accounts 
will  have  to  be  taken  at  the  trial,  and  if  the  learned 
jud^  really  thought  that  this  case  could  not  be  con- 
vemently  tried  at  the  assizes  by  a  judge  with  a  jury, 
I  cannot  agree  with  him. 

I  pass  now  to  rule  7,  which  is  the  rule  applicable  to 
this  case.  As  already  stated,  this  rule,  when  it 
applies,  throws  upon  the  party  asking  for  trial  by 
jmy  the  onus  of  showing  some  good  reason  why  his 
request  should  be  accedS  to.  This  is  obvious  from 
the  rule  itself,  and  this  is  the  construction  which  has 
been  put  upon  it.  The  reason  given  in  this  case  is 
that  a  view  of  the  locality  by  a  jury  is  all-important. 
I  am  of  opinion  that  a  view  may  be  very  important, 
and  that,  as  regards  mode  of  trial,  the  choice 
really  lies,  not  between  a  trial  by  a  judge  with  or 
without  a  jury,  but  between  a  trud  by  judge  and 
jury  with  a  view  by  the  jury,  and  a  trial  by  some 
referee  who  can  go  to  the  locality.  Of  these  two 
modes  of  trial  the  former  at  present  appears  the  best. 
In  my  opinion  the  learned  judge  underrated  the 
importance  of  a  view,  and  overrated  the  difficulty  of 
properly  trying  the  case  with  a  jury. 

The  order  appealed  from  ought  to  be  varied  by 
directing  that  this  action  be  entered  for  trial  at  the 
Glamorganshire  Assizes  by  a  judge  and  a  special  jury. 
The  costs  of  the  plaintiffs*  summons  and  this  appeal 
should  be  costs  in  the  action.  I  wise  to  add  that  it 
must  not  be  understood  that  this  mode  of  trial  will 
he  obligatory  on  the  judge  of  assize.  If  he  finds 
it  necessary  or  expedient  to  order  any  other  mode  of 
trial  consistently  with  the  rules  he  will  be  quite  at 
liberty  to  do  so. 

Lopes,  L.J. — ^After  the  very  exhaustive  judgment 
of  lindley,  L.J.,  and  the  way  he  has  gone  through 
these  rules,  I  only  desire  to  make  a  general  observa- 
tion or  two.  It  appears  to  me  that  rules  from  2  to  7 
of  order  36  form  a  code  of  regulations  as  to  the  mode 
of  trial.  The  effect  of  them  is  this.  They  make  a 
trial  by  a  judge  without  a  jury  the  normal  mode  of 
trial.  They  do  not  take  away  the  right  of  trial  by  a 
jury  where  it  exists  before,  or  give  it  where  it  did  not 
previously  exist.  It  appears  to  me  that  that,  beyond 
all  question,  is  the  general  effect  of  those  rules.  They 
do,  however,  make  this  change,  that  where  it  is 
desired  the  trial  should  be  by  a  judge  with  a  jury, 
this  mode  of  trial  must  be  asked  for.  That  is  a  great 
and  important  change,  because  previously  to  the 
Judicature  Acts  and  these  rules,  eM  common  law 
actions  and  all  actions  in  the  Queen's  Bench  Division 
in  all  cases  were  tried  by  a  judge  and  a  jury,  unless 
the  parties  consented.  That  is  the  effect  of  these 
rules  on  the  case  now  before  us.  It  was  contended 
by  the  Solidtor-Qeneral  t^at  the  case  comes  within 
rnle  6,  and  that  he  had  an  absolute  right  to  a  jury.  I 
am  clearly  of  opinion  that  that  is  not  so.  Bule  6  does 
not  apply  to  this  case  for  the  reasons  already  given  by 
the  lird  Justice.  Under  what  rule  does  it  come  ?  It 
clearly  comes  under  rule  7,  and  the  effect  of  rule  1  on 
this  case  is,  that  the  party  who  seeks  to  have  the 
case  taken  out  of  what  I  ci^  the  normal  mode  of  trial 
and  tried  by  a  jury,  must  make  out  a  case  for  that 
change. 

Does  the  applicant  in  the  present  case  make  out 
such  a  case  P  It  appears  to  me  he  does.  The  ques- 
tion here  is  a  question  of  boundazy,  and  I  have  no 


hesitation  in  saying  that,  from  what  experience  I 
have  had  of  cases  of  that  kind,  that  it  is  most 
frequently  desirable  that  a  view  should  be  had.  It  is 
of  assistsjice  to  the  jury  of  such  a  kind  as  no  other 
assistance  can  give.  With  regard  to  a  view,  a  view 
cannot  be  had  except  bv  a  jury  of  the  county  in  which 
the  property  is  situated*  That  being  the  case,  I  agree 
with  what  has  been  said  that  a  case  has  been  made 
out  by  the  appellant  that  this  action  should  be  tried 
in  the  county  of  Glamorgan,  and  that  it  should  be 
tried  there  with  a  s|>ecial  lury. 

I  quite  agree  with  wnat  was  said  [by  lindley, 
L.J.,  that  we  do  not  desire  to  make  this  a  rule  obliga- 
tory on  the  jud^.  If  at  the  hearing  he  should  be 
of  opinion  that  it  would  be  more  desirable  to  try  it 
hj  an  official  referee,  it  will  be  right  and  proper  for 
him  to  so  order.  I  fully  expect,  however,  when  the 
trial  is  entered  upon  that  it  will  be  found  there  will 
be  no  difficultv  in  trying  it  with  a  jury,  and  that  the 
decision  of  a  jury  in  all  probability  will  be  the  most 
satisfactory  result  that  can  be  attained,  having  regard 
to  the  interests  of  both  x>arties.  I  think,  therefore, 
that  this  application  must  be  allowed. 

Kat,  L.  J. — ^The  real  question  in  this  case  upon  the 
orders  was  put  by  the  Solicitor-General  in  remy  veay 
accurately,  thus :  Does  ord.  36,  r.  6,  except  from  its 
operation  all  causes  and  matters  mentioned  in  the 
preceding  rules  of  that  order,  or  only  the  causes  and 
matters  as  to  which  those  rules  had  provided  par- 
ticular modes  of  trial  P 

Beading  those  rules  apart  from  the  decided  cases,  it 
seems  to  me  that  there  is  very  much  to  be  said  in 
favour  of  the  latter  of  these  two  constructions.  But 
its  adoption  would  certainly  result  in  the  formidable 
difficultv  which  was  pointed  out  during  the  argument 
by  Ldndley,  L.J.  There  are  very  many  oases  com- 
monly tried  in  the  Chancery  Division  which  are 
essentially  common  law  actions,  such  for  instance  are 
cases  of  nuisance,  trespass,  actions  for  obstruction  of 
light  and  air,  and  the  like.  These  are  not  specially 
provided  for  in  rules  1-5,  and  on  this  construction, 
if  any  of  the  parties  applied  to  have  them  tried  with 
a  jury,  the  court  could  have  no  discretion,  but  would 
be  compelled  under  rule  6  to  direct  such  trial. 

In  The  Temple  Bar  case  the  Court  of  Appeal  adopted 
the  former  of  these  two  constructions,  holding  that  not 
onl^  the  causes  and  matters,  the  mode  of  trial  of 
which  was  specially  provided  for,  were  excepted  by 
the  first  words  of  rule  6,  but  also  the  causes  and 
matters  mentioned  at  the  end  of  rule  4.  That  rule 
provides  that  the  court  or  a  judge  may  direct  a  trial 
without  a  jury  of  any  question  or  issue  of  fact,  or 
partly  of  fact  and  partly  of  law,  arising  in  any  cause 
or  matter  which,  previously  to  the  passuiuK  of  the 
principal  Act,  could,  without  any  consent  of  parties, 
have  been  tried  without  a  jury. 

I  doubted  at  first  whe&er  the  relative  ''which" 
did  not  refer  to  the  issue  to  be  so  tried,  but  on  con- 
sideration I  am  dear  that  it  refers  to  the  cause  or 
matter  mentioned  in  rule  4,  because  an  issue  of  fact 
directed  before  the  Judicature  Act,  1873,  would  be 
tried  by  a  judge  with  a  jury,  and  the  meaning  of  the 
rule  seems  to  me  to  be  that  where  such  an  issue  is 
directed  in  a  cause  or  matter,  which  cause  or  matter 
could  have  been  tried  without  a  jury,  then  the  court 
may  direct  the  issue  to  be  tried  in  like  manner. 

The  Temple  Bar  case  has  been  followed  in  many 
subsequent  decisions.  It  lays  down  a  useful  rule 
because  it  gives  the  court  a  discretion  as  to  ordering 
the  trial  bv  jury  in  the  class  of  cases  to  which  I  have 
referred  when  commenced  in  the  Chancery  Division. 

But  then  it  is  said  that  in  AUornev'-Chneral  v.  Vyner 
it  was  held  that  where  a  plaintiff  had  brought  an 
action  to  establish  a  ri^ht  of  highway  in  the  C  " 
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Division,  although  he  had  marked  his  pleadings  with 
a  local  venue,  as  in  this  case,  so  that  the  trial,  would 
have  to  be  at  the  assizes,  and  the  judge  of  l^e  High 
Court  had  directed  the  trial  should  be  without  a  jury, 
the  Court  of  Appeal  would  not  interfere  with  that 
exercise  of  his  discretion. 

Of  course,  in  a  question  of  discretion,  authorities  are 
not  of  much  value.  No  two  cases  are  exactly  alike, 
and  the  court  cannot  be  bound  even  if  they  were,  by  a 
previous  decision,  to  exercise  its  discretion  in  a  parti- 
cular way,  because  that  would  be  in  effect  putting  an 
end  to  the  discretion. 

Naturally,  however,  the  learned  judge  in  the  court 
below  felt  much  pressed  by  the  decision  of  the  Court 
9f  Appeal  in  Attorney-GerUral  v.  Vyner, 

There  is,  however,  this  material  distinction,  that  in 
the  present  case  the  question  is,  what  is  the  true 
boundary  between  different  properties  under  which 
there  are  valuable  mines  ?  and  I  am  fortified  in  my 
own  opinion,  as  to  the  importance  of  trying  such  a 
case  before  a  jury  who  coiild  have  a  view,  by  the 
much  greater  experience  of  Lopes,  L.  J.,  who  thinks 
it  material,  if  not  essential. 

I  venture  to  express  a  hope  that  the  learned  jud^e 
who  tries  this  case  will  be  able  so  to  deal  with  the 
costs  as  to  discourage  the  bringing  of  an  action  of 
this  kind  in  the  Court  of  Chancery  and  at  the  same 
time  fixing  a  local  venue  for  the  tnal.  This  seems  to 
me  a  revival  to  some  extent  of  one  of  the  great  abuses 
which  the  Judicature  Act  and  the  statutes  known  as 
Bolt's  and  Cairns'  Acts  were  intended  to  remedy — viz., 
of  dragging  the  defendant  from  one  court  to  another 
and  thereby  increasing  the  delay  and  cost  of  the 
action.  I  must  say  that  in  my  opinion  such  a  pro- 
ceeding by  the  plaintiff  ought  to  be  discouraged. 

Solicitors,  Meredithy  Roherta,  A  MilU,  for  Vassall, 
Parvy  Oahome,  &  Ward,  Bristol ;  EM&r  <fe  Boberts,  for 
B.  P.  Morgan  &  David,  Neath ;  Blunt  &  Lawford. 


From  Chan.  Div.  Jan.  14,  15,  17,  21. 

Attorney-General  v.  Morgan,  (a.) 

Mines — Chid  mine — Gold  found  with  other  rnetals — 
Bights  of  Croum— Licence  to  work — 1  W.  &  M.  c,  30, 
ss.  2,  4—6  W.  &  M.  c.  6,  as.  2,  3. 

A  mine  not  worked  or  worth  working  except  as  a  gold 
mine,  though  containing  a  certain  quantity  of  copper,  tin, 
iron,  or  i&ad,  is  not  a  ^^  mine  of  copper,  tin,  iron,  or 
lead "  within  the  Tneaning  of  the  Act  I  W,  &  M.  c.  30, 
or  {therefore)  a '^  mine  .  .  .  wherein  any  ore  .  .  . 
w  .  .  .  found  .  ,  .  in  which  there  is  copper, 
tin,  iron,  or  lead  "  within  t?ie  meaning  of  the  Act  5  W,  <t 
M,  c.  6  (which  two  expressions — the  latter  Act  being  ex- 
planatory of  the  former — must  he  taken  to  mean  the  same 
thing).  Such  a  mine  is  a  gold  mine,  and  consequently, 
being  in  the  United  Kingdom,  a  royal  mine,  and  cannot 
he  worked  without  a  licence  from  the  Crown, 

The  effect  of  section  Z  of  5  W,  <lt  M,  e,  6  is  to  authorize 
the  owners  of  copper,  tin,  iron,  or  lead  mines — that  is, 
mines  worked  for,  and  deriving  their  profit  mainly  from, 
copper,  tin,  iron,  or  lead— to  work  them  as  such,  though 
they  contain  also  gold  or  silver,  the  rights  of  the  Crown 
being  protected  by  giving  it  an  option  to  take  the  ore 
ecmtaining  gold  or  silver  at  certain  fixed  prices,  but  so 
that,  if  the  Crown  does  not  choose  so  to  take  the  ore,  the 
owners  may  dispose  of  it  for  their  own  benefit.  But  that 
section  does  not  mean  that,  wherever  there  is  any  one  or 
more  of  the  four  named  base  metals  associated  with  gold 

(a.)  Beported  by  B.  H.  Deane,  ^Ssq.,  Barrister-at- 
Law. 


or  silver  in  a  mine,  and  unthout  reference  to  the  que^Q/% 
whether  or  not  the  mine  is  worth  working  for  such  lau 
metal,  the  owner  is  to  be  entitled  to  the  geld  or  silver  in  aue 
the  Grown  does  not  exercise  its  option  of  taJdng  the 
mixed  ore  at  the  statutory  price. 
Decision  of  North,  J.  (ante,  p,  169),  affirmed. 

Appeal  from  North,  J. 

This  was  an  appeal  by  the  defendant,  Mr.  £. 
Pritchard  Morgan,  against  a  decision  of  North,  J. 
The  facts  of  the  case  appear  from  the  report  bebv. 
OTtte,  p.  169. 

The  action,  which  was  commenced  in  April,  1888,  was 
brought  on  behalf  of  the  Crown  by  tne  Attomey- 
(^eneral  for  an  injunction  to  restrain  the  defendftnt, 
his  agents,  servants,  and  workmen  from  raismg, 
working,  or  getting,  and  from  selling  or  removing,  or 
causing  or  permitting  to  be  removed,  from  a  mine 
called  the  Gwynfynydd  Mine,  near  Dolgelley,  in  the 
county  of  Merioneth,  or  from  other  lands  in  the  same 
county,  any  gold,  or  gold  ore,  silver  ore,  or  quartz 
or  other  substances  containing  sold  or  silver,  the  pro- 
duco  of  such  mine  or  lands,  wil^out  the  licence  of  the 
Commissioners  of  her  Majesty's  Woods,  Forests,  snd 
Land  Bevenues ;  and  for  an  account  of  what  had  been 
alreetdy  obtained,  and  payment  of  its  value. 

An  injunction  to  extend  until  the  trial  of  the  actioii 
or  further  order  was,  shortly  after  the  commenoemeat 
of  the  action,  granted  by  North,  J.,  but  the  order 
provided  that  it  was  not  to  interfere  with  the 
defendant  raising  the  rock  to  the  surface  or  extract- 
ing the  ore  from  it. 

The  Morfi;an  Gold  Mining  Co.  subsequently  took 
over  the  defendant's  interest  in  the  CFwynfynydd 
Mine,  which  was  from  that  time  worked  under  a 
licence  from  the  Crown,  the  company  paying  royaltiea. 
When,  therefore,  the  action  came  on  for  trial  before 
North,  J.,  in  July,  1890,  the  onlv  question  for  deter- 
mination was  whether  the  defendant  ought  to  pay  the 
costs  of  the  action,  which  question,  however,  dep^ided 
upon  the  decision  of  the  further  question  whether  in 
the  action  the  contention  of  the  defendant  or  that  of 
the  Crown  was  the  correct  one ;  or,  in  other  wofds* 
whether  the  owner  of  a  mine,  whidi  is  worked  simply 
as  a  gold  mine,  though  the  gold  is  found  mingled 
with  the  ores  of  baser  metals,  is  entitled  to  work  the 
mine  without  the  licence  of  the  Crown,  or  whether 
the  ancient  prerogative  of  the  Crown  in  respect  of 
**  royal  mines  " — tnat  is,  mines  in  which  gold  or  siher 
is  found — still  remains  in  force,  and  is  unrepealed  hj 
the  statutes  1  W.  &  M.  c.  30  and  5  W.  &  M.  c  6. 
The  old  law  appears  from  the  celebrated  "Case of 
Mines,"  The  Queen  v.  The  Earl  of  NoHhumberhnd, 
Plowd.  310,  in  which  it  was  decided  (p.  336)  "  that 
by  the  law  cdl  mines  of  gold  and  silver  within  the 
realm,  whether  they  be  in  the  lands  of  the  Queen  or 
of  subjects,  belong  to  the  Queen  by  prerogative,  with 
liberty  to  dig  and  carry  away  the  ores  thereof,  and 
with  other  such  incidents  thereto  as  are  necessaiy  to 
be  used  for  the  getting  of  tiie  ore."  It  was  also  held 
by  a  majority  of  the  judges  in  that  case  '*  that  if  the 
gold  or  silver  in  the  be^  metal  in  the  land  of  a 
subject  be  of  less  value  than  the  base  metal  is,  as  well 
the  base  metal  as  the  gold  or  silver  in  it  belong  hj 
prerogative  to  the  Crown,  with  liberty  to  dig  for  it 
and  to  put  it  upon  the  land  of  the  subject,  and  to 
carry  it  away  from  thence ;  and  in  such  case  it  shall 
be  called  a  *  mine  royal,'  for  the  records  do  not  make 
any  distinction  herein,  but  they  are  general,  and  prove 
that  all  ores  or  mines  of  copper,  or  other  base  metal, 
containing  or  bearing  gold  or  silver,  belong  to  the 
King." 

The  old  law  being  found  to  discourage  the  indnstrx 
of  mining  for  the  base  metals,  the  two  statutes  of 
William  and  Mary  above  referred  to  were  passed. 
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The  first  of  those  statutes,  1  W.  &  M.  c.  30,  repealed 
by  its  2nd  section  an  old  Act  of  5  Hen.  4,  which 
bad  made  it  '*  felony  to  use  the  craft  of  multiplica- 
tion of  gold  or  silver.''  The  statute  1  W.  &  M.  c.  30 
went  on  to  provide  by  section  4  **  that  noe  mine  of 
copper,  tin,  iron,  or  lead  shall  hereafter  be  adjudged, 
reputed,  or  taken  to  be  a  royall  mine,  although  gold 
or  silver  may  be  extracted  out  of  the  same."  The 
second  Act,  5  W.  &  M.  c.  6,  was  entitled  **  An  Act  to 
prevent  Disputes  and  Controversies  concerning  Boyal 
Mines,"  and  its  preamble  was  as  follows : — 

"  Whereas  by  a  clause  in  "  the  Act  1  W.  &  M.  c. 
30  "  it  is  amongst  other  things  enacted  that  no  mine 
of  tin,  copper,  iron,  or  lead  shall  hereinafter  be 
adjudged,  reputed,  or  taken  to  be  a  royal  mine 
although  gold  or  silver  may  be  extracted  out  of  the 
same,  but,  notwithstanding  the  good  provision  by  the 
said  statute  to  prevent  the  discouraging  their 
Majesties*  good  subjects  who  have  mines  of  copper, 
tin,  iron,  or  lead  in  their  soils,  froin  digging  and 
opening  the  same,  many  doubts  and  questions  have 
arisen  upon  the  said  statute  whereby  great  suits  and 
troubles  have  arisen  to  many  owners  and  proprietors 
of  such  mines." 

Section  2  provided  '*  that  all  and  every  person  or 
persons,  being  subjects  of  the  Crown  of  England, 
bodies  politick  or  corporate,  that  now  are  or  here- 
after shall  be  the  owner  or  owners,  proprietor  or 
proprietors,  of  anv  mine  or  mines  within  the  kingdom 
of  England,  dommion  of  Wales,  or  town  of  Berwick- 
upon-Tweed,  wherein  any  ore  now  is  or  hereafter 
iball  be  discovered,  opened,  found,  or  wrought,  and 
in  which  there  is  copper,  tin,  iron,  or  lead,  shall  and 
mav  hold  and  enjoy  the  same  mine  or  mines  and  ore, 
and  continue  in  the  possession  thereof,  and  dig  and 
work  the  said  mine  or  mines  or  ore,  notwithstamding 
that  such  mine  or  miifes  or  ore  shall  be  pretended  or 
claimed  to  be  a  royal  mine  or  royal  mines ;  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding." 
Section  3  was  as  follows : — **  Provided  always,  and 
be  it  enacted  and  declared,  that  their  majesties,  their 
bdis  and    successors,  and  all  claiming   any    royal 
mines  under  them,  shall  and  may  have  the  ore  of 
any  such  mine  or  mines  in  any  part  of  the  said  king- 
dom of  England,  dominion  of   Wales,   or  town  of 
Berwick-upon-Tweed    (other  than    tin    ore  in    the 
counties  of  Devon  and  Cornwall),  paying  to  the  pro- 
prietors or  owners  of  the  said  mine  or  mines  wherein 
luch  ore  is  or  shall  be  found,  within  thirty  days  after 
the  said  ore  is  or  shall  be  raised  and  laid  upon  the 
banks  of  the  said  mine  or  mines,  and  before  the  same 
be  removed  from  thence,  the  rates  following  (that  is 
to  say] — for  all  ore  washt,  made  clean  and  merchant- 
able, wherein  is  copper,  the  rate  of  £16  i)er  ton ;  and 
for  all   ore  washt,   made  clean  and  merchantable, 
wherein  there  is  tin,  the  rate  of  40s.  per  ton ;  and  for 
all  ore  washt,  made  clean  and  merchantable,  wherein 
there  is  iron,  the  rate  of  40s.  per  ton ;  and  for  all  ore 
washt,  made  clean  and  merchantable,  wherein  there 
is  lead,  the  rate  of  £9  per  ton ;  and  in  default  of  pay- 
ment of  such  respective  sums  as  aforesaid,  it  shall 
and  may  be  lawful  for  the  owners  and  proprietors  of 
the  said  mine  or  mines  wherein  such  ore  is  or  shall 
be  found  to  Fell  and  dispose  of  the  said  ore  to  his 
and  their  own  uses,  every  law,  statute,  or  custom  to 
the  contrary  notwithstanding."    By  a  later  Act,  55 
Oeo.  3,  c.  134,  the  rate  for  lead  ore  was  altered  to  £25 
per  ton ;  the  other  rates  remaining  unaltered. 

The  judgment  of  North,  J.,  appears  in  the  report 
of  the  case  below,  ante^  p.  169.  He  held  (shortly) 
that  the  Gwynfynydd  Mine  was  a  gold  mine  and 
nothing  else,  and,  as  such,  was  not  within  the  scope 
of  the  Acts  of  William  and  Mary,  which  were  enacted 
Jor  the  benefit  of  owners  of  copper,  iron,  tin,  and 
lead  mines  only ;  that  the  def  enacmt  was  seeking  to 


use  those  Acts  for  the  purpose  of  appropriating 
without  payment  the  gold  and  silver  in  his  land 
which  belonged  to  the  Crown,  and  that  he  had  been 
in  the  wrong  throughout,  and  must  pay  the  costs  of 
the  action. 

The  defendant  appealed. 

The  defendant  in  person, — The  law  as  laid  down  in 
the  leading  authority  on  the  subject  of  royal  mines. 
The  Qtieen  v.  Earl  of  Northumberland — the  Case  of 
Mines — Plowden,  310,  at  p.  336,  was  found  to  dis- 
courage subjects  in  the  opening  and  working  of  mines, 
and  two  statutes  were  therefore  passed  in  the  reign 
of  William  and  Mary,  the  effect  of  which  was,  as  I 
contend,  to  create  a  class  of  gold  mines  which  do  not 
belong  to  the  Crown.  My  mines  are  within  those 
Acts,  and,  therefore,  if  the  Crown  declines  to  exer- 
cise the  option  given  it  by  the  latter  Act,  of  buying 
the  ore  at  the  statutory  price,  it  belongs  to  me,  with 
the  precious  metal.  If  these  mines  were  in  a  dif- 
ferent situation,  such  as  to  afford  ^-eater  facilities  for 
conveying  bull^  produce  to  market,  it  would  pay 
best  to  work  them  as  mines  for  base  metals,  but 
being,  as  they  are,  on  the  top  of  a  Welsh  mountain, 
fifteen  ndles  from  a  railway  station,  the  expense  of 
carriage  is  prohibitive  of  so  worlong  them.  The 
case  in  Plowden  was,  no  doubt,  decided  correctiv  in 
accordance  with  the  law  at  that  time  in  force,  there 
being  an  old  statute  of  Henrv  lY.  which  made  it 
felony  to  multiply  sold  and  silver.  That  enactment 
was,  nowever,  repealed  by  1  W.  &  M.  c.  30,  s.  2.  Sec- 
tion 3  provided  that  all  the  gold  and  silver  extracted 
should  oe  taken  to  the  mint.  Section  4  was  intended,  in 
effect,  to  repeal  the  decision  in  the  **  Case  of  Mines." 
During  the  last  fifteen  years  over  a  million  pounds 
worth  of  silver  has  been  produced  in  the  United 
Kingdom  without  any  claim  in  respect  of  it  having 
been  made  by  the  Crown.  A  royal  mine  now 
is  any  mine  containing  gold  or  silver,  other  than 
a  mine  of  copper,  tin,  iron,  or  lead.  The  mine 
in  question  is  a  mine  containing  copper  and  gold 
and  it  comes  within  the  purview  of  the  Act  5 
W.  &  M.  c.  6.  There  is  always  a  trace  of  gold  or 
silver  in  all  base  metals.  There  is  barely  a  quill-full 
of  gold  in  these  mines — ^the  exact  amount  is  1  oz. 
2  dwts.  to  the  ton  of  ore.  The  profit  in  gold-mining 
is  so  small  that  the  cost  of  a  licence  is  practically 
prohibitive.  The  Crown  was  not  entitied  to  this 
judgment,  base  metals  being  present  in  these  mines  in 
appreciable  amounts.  It  is  only  on  account  of  their 
locality  that  these  mines  are  not  workable  profitably 
except  as  gold  mines.  At  the  date  of  the  Acts 
of  William  and  Mary  copper  was  worth  only  £5  a 
ton  and  lead  £7,  and  as,  under  the  Act,  the 
Crown  had  to  pay  £16  a  ton  for  the  copper  ore, 
if  we  take  the  proportion  of  pure  copper  in  the 
ore  at  five  per  cent.,  which  is  a  fair  merchantable  per- 
centage, the  Crown  would  be  i>aying  £320  per  ton 
for  what  was  worth  only  £5.  That  shows  that  the 
intention  of  the  Legislature  was  to  make  the  price 
prohibitive  of  the  Crown  buying  unless  there  were 
about  five  ounces  of  gold  in  a  ton  of  the  ore.  A 
HiTnilfLr  argument  arises  upon  the  price,  at  that  time, 
of  lead  and  the  other  metals  referred  to. 

Cur,  adv,  viUt, 

Jan.  21.— Sir  R.  E.  Welster,  A.O.j  Napier  Higgins, 
Q,C,,  and  Vaughan  Hawkins,  for  the  Crown,  were  not 
called  upon. 

LiNDLBY,  L.J. — ^The  question  which  is  raised  on 
this  appeal  from  North,  J.,  is  really  who  is  to  pay 
the  coste  of  the  proceedings  instituted  by  the  Crown 
against  Mr.  Morgan  for  an  injunction  to  stop  him 
working  these  mines  jnthout  a  Hcence,  because  it  has 
become,  in  fact,  u*^    **    —  *^  consider  whether  an  in- 
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junction  ought  to  be  granted  or  not,  Mr.  Morgan  having 
assigned  his  interest  to  a  company,  who  are  working 
the  mines  under  a  licence  from  the  Crown.    But  the 

?[ue6tion  as  to  the  right  to  an  injunction  is  important 
or  the  purpose  of  deciding  who  ought  to  pay  the 
costs,  and  North,  J.,  came  to  the  conclusion  that  the 
Attorney-General  was  in  the  right,  and  ordered  Mr. 
Morgan  to  pay  the  costs  of  the  utigation.  Therefore, 
though  in  a  sense  this  is  an  appeal  as  to  costs,  it 
really  depends  on  the  question  of  the  right  to  an  in- 
junctiou. 

We  have  heard  Mr.  Morgan  himself,  and  have  come 
to  the  conclusion  that  he  is  in  the  wrong. 

At  common  law  all  gold  and  silver  occurring  in 
any  mine  in  England  or  Wales  belonged  to  the 
Crown ;  and  if  metalliferous  ores  contained  gold  or 
silver  to  such  an  extent  as  to  be  worth  extracting, 
and  if  such  ores  could  not  be  obtained  without  inter- 
fering with  such  gold  or  silver,  the  whole  of  such 
ores  belonged  to  the  Crown ;  and  the  Crown  had  the 
right  to  work  not  only  gold  and  silver  mines,  but  also 
all  other  mines  containing  gold  and  silver  worth 
extracting.  This  was  settled  in  the  great ''  Case  of 
Mines.*'  Mines  containing  gold  or  silver  to  such  an 
extent  as  to  be  worth  working  for  their  extraction 
were  called  royal  mines.  The  best  definition  which  I 
know  of  royal  mines  is  given  by  Sir  John  Pettus  in 
his  work  "  Fodince  Regales"  (published  in  1670). 
He  says  at  page  75 : — **  Although  the  gold  or  silver 
contained  in  the  base  metal  of  a  mine  in  the  lands  of 
a  subject  be  of  less  value  than  the  base  metal,  yet,  if 
the  gold  or  silver  do  countervail  the  charge  of  the 
refinmg  it,  or  be  of  more  worth  than  the  base  metal 
spent  in  refining  it,  this  is  a  mine  royal ;  and  as  well 
the  base  metal,  as  ihe  gold  and  silver  in  it,  belong  to 
theprerogative  of  the  Crown." 

The  rights  of  the  Crown  in  royal  mines  seriously 
obstruct^  the  working  of  many  of  the  most  im- 
portant mines  in  the  kingdom.  To  remedy  the 
mconvenience  produced  by  Uds  state  of  the  law  two 
statutes  were  passed  in  the  latter  part  of  the  17th 
century— viz.,  1  W.  &  M.  c.  30,  and  6  W.  &  M.  c.  6. 
The  first  of  these  Acts  required  all  gold  and  silver, 
when  extracted  by  refiners,  to  be  taken  to  the  mint ; 
but  it  also  enacted,  by  section  4,  that  no  mine  of 
copper,  tin,  iron,  or  lead  should  be  a  royal  mine, 
alwouffh  it  might  contain  gold  or  silver.  This  enact- 
ment aid  not  affect  the  right  of  the  Crown  to  gold 
or  silver  in  any  mine.  The  Act  prevented  the  Crown 
from  claiming  any  copper,  tin,  iron,  or  lead  mine  on 
the  ground  &at  it  contained  gold  or  silver ;  and  I 
apprehend  that  the  Act  also  abrogated  the  right  of 
the  Crown  to  any  copper,  tin,  iron,  or  lead  ore  got 
from  any  such  mine,  on  the  ground  that  such  ore 
contained  gold  or  silver.  But  the  gold  or  silver,  if 
any,  remained  the  property  of  the  Crown ;  and  it  is 
easy  to  see  that  owners  of  copper,  tin,  iron,  or  lead 
mines  containing  gold  or  silver  might  still  be  very 
mudi  embarrassed  in  worldng  their  mines,  notwith- 
standing that  such  mines  were  no  longer  royal  mines. 
The  second  Act,  5  W.  &  M.  c.  6,  was  passed  to 
remedy  this  state  of  things.  [His  lordship  referred 
to  the  provisions  of  the  Act,  and  continued : — ]  The 
preamble  shows  the  object  of  the  Legislature.  The 
Legislature  assumes  that  there  is  some  copper,  tin, 
iron,  or  lead  mine  worth  working  by  the  owner ;  and 
then  authorizes  him  to  work  it,  though  it  contains 
gold  or  silver ;  but  the  statute  protects  the  Crown  by 
giving  it  an  option  to  take  the  ore,  with  the  gold  or 
silver  in  it,  at  certain  prices.  If  the  Crown  does  not 
desire  to  buy  the  ore  at  tiiese  prices,  then  the  mine 
owner  can  deal  with  the  whole  ore  as  he  pleases, 
though  there  may  be  gold  or  silver  in  it.  Such,  in 
my  opinion,  is  the  short  effect  of  this  statute,  and  so 
it  has   been  hitherto    understood  by  lawyers:    see 


Comyn's  Digest,  vol.  7,  p.  636,  "  Waife.  (H.)  Min€a," 
and  1  Blackstone's  Com.,  284.  I  can  find  nothing  m 
the  language  of  the  statute  which  warrants  the  con- 
struction contended  for  by  the  appellant,  which  is 
that,  wherever  sold  or  silver  is  associated  with  one  of 
the  named  metals,  the  owner  of  the  soil  is  entitled  to 
the  gold  or  silver  unless  the  Crown  chooses  to  pay 
the  statutory  prices  for  the  mixed  ore,  without  refer- 
ence to  the  question  whether  the  mine  is  worth 
working  for  the  sake  of  the  base  metals  or  not  The 
object  of  the  statute  is  not  to  enable  owners  of 
mines  to  extort  money  from  the  Crown,  but  to  pro- 
tect them  from  extortion  by  the  Crown.  This  is 
plainly  shown  by  the  preamble.  It  is  true  that  the 
statute  does  not  use  the  expression  "  copper  ore,  &c," 
but  mentions  ore  in  which  there  is  copper,  &c.,  but 
the  section  relating  to  the  payments  to  be  made  by 
the  Crown,  coupled  with  the  preamble,  convince  me 
that  what  the  Crown  was  to  buy  or  leave  alone  ms 
copper  ore,  lead  ore,  iron  ore,  or  tin  ore,  as  the  case 
might  be,  and  not  gold  or  silver  ore  oontainms 
copper,  iron,  lead,  or  tin,  which  the  mine  owner  wonld 
not  incur  the  trouble  and  expense  of  working.  Agam, 
it  may  be  true,  as  the  appellant  allied,  that,  when 
the  Act  passed,  the  price  of  the  base  metals  was  less 
than  the  statutory  price  to  be  paid  by  the  Crown  for 
their  ores. 

AaanTning  this  to  be  SO,  the  Only  effect  would  be  to 
deter  the  Crown  tram  interfering  with  the  working  of 
copper  mines,  &c.,  unless  the  gold  or  silver  in  them 
were  present  in  such  quantities  as  to  make  it  wozth 
the  while  of  the  Crown  to  pay  the  statutory  prices  for 
the  mixed  ore.  This  woula  still  be  in  order  to  protect 
a  person  desirous  of  working  the  mines  for  the  sake  d 
the  base  metals  contained  in  them.  Even  if,  there- 
fore, there  were  any  evidence  as  to  the  prices  to  the 
effect  suggested  by  the  appellaitt,  and  assuming  that, 
if  the  court  gave  him  liberty  now  to  adduce  sudi  evi- 
dence he  comd  adduce  it,  I  should  still  fail  to  see  how 
it  followed  that  the  Crown  could  be  forced  by  a  mine 
owner  to  yield  its  right  to  gold  or  silver  unless  it 
would  pay  t^e  statutory  price  for  ore  associated  with 
the  gold  or  silver,  but  which  ore  no  one  would  dream 
of  working  for  the  sake  of  obtaining  the  base  metal, 
which  alone  belongs  to  the  mine  owner.  The  mines 
in  question  in  this  case  are  admitted  to  be  such  that 
no  one  would  work  them  for  the  sake  of  the  base 
metals  in  them.  That  being  so,  the  decision  appealed 
from  is  correct.  In  the  view  I  take  of  the  true  con- 
struction of  the  statute  it  is  unnecessaiy  to  conader 
whether  the  appellant  so  dealt  with  the  ore  as  to 
entitie  him  to  remove  it,  on  the  ground  that  the  Crovn 
had  not  duly  exercised  its  option  to  take  it.  I  regard 
the  case,  not  as  one  in  which  the  owner  of  a  lead  mine 
is  seeking  the  protection  of  the  statute,  but  as  one  in 
whidi  the  owner  of  a  gold  mine  is  seeking  to  strain 
the  Act  for  the  purpose  of  depriving  the  Crown  of  its 
well-known  rights.  The  apx>eal  must  be  dismissed, 
with  costs. 

Lopes,  L.J. — Mr.  Morgan,  who  has  argued  his  case 
with  great  ability,  admite  that  his  case  against  the 
Crown  fails  imless  he  can  bring  himself  within  the 
protection  afforded  to  the  subject  by  the  statutes  of 
William  and  Mary.  His  contention  is  thatbeoaose 
the  mines  in  question  contain  some  copper,  lead,  and 
iron  he  is  protected  by  the  statutes.  It  seems  that 
before  the  passing  of  those  Acts  every  mine  from 
which  gold  or  silver  was  extracted  was  regarded  as  a 
royal  mine.  A  mine  which  was  discovered  in  which 
there  was  any  portion  of  gold  or  silver  was  liable  to 
be  claimed  as  a  Crown  mine.  Valuable  mines  of  huff 
metals  wero  concealed,  and  thero  was  universal  dis- 
trust. Such  a  state  of  things  called  loudly  for  Il- 
lative interference,  and  the  Act  1  W.  &  M.  c  30  was 
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passed,  dedarin^  that  "no  mine  of  tin,  copper,  iron, 
or  lead "  should  thereafter  be  taken  to  be  a  royal 
mine,  although  gold  or  silver  might  be  extracted  out 
of  the  same.  This'  Act  had  reference  to  mines  of  tin, 
copper,  iron,  or  lead,  and  no  other;  it  was  for  the 
benefit  of  proprietors  of  those  mines  only,  and  left 
gold  and  silver  mines  in  the  same  position  as  they 
were  in  before  the  passing  of  that  statute.  The  pro- 
visions of  the  above  statute  were,  however,  not  con- 
sidered sufficiently  clear,  and  another  statute  was 
soon  afterwards  passed  to  explain  the  former.  The 
object  of  that  Act  and  the  former  Act  is  to  secure  to 
the  subject  the  copper,  tin,  iron,  and  lead  ores  found 
in  his  soil,  or  the  value  thereof,  as  fixed  by  the 
statute,  and  at  the  same  time  to  preserve  for  the 
Crown  all  the  gold  and  silver,  if  it  chooses  to  take  it, 
payinjf  the  value  of  the  baser  metals  associated  with 
it.  The  defendant  has  none  of  these  baser  metals  of 
any  value  in  the  mine ;  he  is  not  working  the  mine 
for  the  sake  of  them,  he  is  working  the  mine  in  order 
to  obtain  gold,  which  he  seeks  to  appropriate  to  him- 
self in  contravention  of  the  rights  of  the  Crown. 
The  mine  in  question  is  not  a  copper,  iron,  tin,  or  lead 
mine,  it  has  always  been  regarded  and  described  as  a 
gold  mine.  The  defendant  paid  royalty  to  the  Crown 
for  working  it.  He  sold  it  as  a  gold  mine  to  a  com- 
pany. The  company  was  called  the  Morgan  Gold 
Miiung  Co. ;  the  mine  was  worked  for  gold  only ; 
and  gold  only  was  sold.  No  business  man  woidd 
think  of  workmg  it  for  the  sake  of  the  baser  metals. 
They  could  not  be  won  in  respect  of  quantity,  quality, 
or  having  regard  to  locality,  so  as  to  msLke  them 
merchantable.  The  defendant,  therefore,  is  not  pro- 
tected by  these  Acts.  These  Acts  have  no  reference 
to  a  gold  mine  such  as  this  is.  It  is  said  that  the 
rates  fixed  by  section  3  of  the  second  Act  are  pro- 
hibitive. To  a  certain  extent  I  think  they  are  so  in- 
tended, the  object  being  that  the  Crown  should  not  be 
induced  to  take  the  ore  unless  it  contained  sufficient 
gold  or  silver  to  make  it  worth  while  to  pay  those 
rates.  This  was  for  the  benefit  of  the  subject,  and 
secured  to  him  the  produce  of  his  mine  in  all  cases 
where  there  was  not  a  substcmtial  quantity  of  precious 
metal.    The  appeal  must  be  dismissed. 

Kay,  L.J.,  after  referring  to  the  Act  of  5  Hen. 
4,  the  decision  in  the  Case  of  Mines,  and  the 
provisions  of  the  two  Acts  of  William  and  Mary, 
-continued: — Section  4  of  1  W.  &  M.  c.  30  clearly 
applied  only  to  mines  of  copper,  tin,  iron,  or  lead. 
The  (Question  is  whether  the  later  statutes  refer  only 
to  mmes  of  that  kind,  or  whether  they  include  aU 
mines,  for  whatever  purpose  worked,  which  contain 
gold  or  silver,  and  wbi(m  also  contain  some  copper, 
tin,  iron,  or  lead.  The  defendant  has  suggested  uiat 
the  price  of  copper  at  the  time  of  this  legiSation  was 
only  about  £5  per  ton,  that  ore  containing  five  per 
cent,  of  pure  copper  would  be  merchantable,  and 
that  £16  per  ton  of  such  ore  (the  price  mentioned  in 
0  W.  &  M.  c.  6)  would  equal  £320  per  ton  of  pure 
copper.  Thus,  he  says,  it  would  not  be  worth  the 
wfiie  of  the  Crown  to  take  the  ore  at  that  price 
tmlesB  it  contained  in  addition  5oz.  of  gold  at  least 
in  the  ton  of  ore.  This,  says  the  defendant,  is  nearly 
five  times  as  much  gold  per  ton  as  the  present  mine 
produces,  its  yield  being  not  much  more  than  loz. 
per  ton  of  ore.  Therefore,  the  defendant  argues, 
these  Acts  must  have  included  such  mines  as  this, 
and,  indeed,  must  have  included  all  gold  mines  con- 
taiidng  copper,  because  ore  containing  ooz.  of  gold 
per  ton  woiud  not  only  be  a  gold  mine,  but  an  extra- 
ordinarily rich  one.  He  suppoi*ts  the  argument  by  like 
calculations  as  to  the  prices  of  tin,  iron,  and  lead  at 
the  date  of  these  statutes.  The  argument  is  ingenious. 
It  is  based  upon  the  assumption  Va&t  the  quartz  rock 


extracted  from  this  mine  is  ore.  That  quartz  rock 
containing  only  loz.  of  gold  per  ton  of  the  rock,  and 
a  small  and  imremunerative  quantity  of  base  mctul, 
is  ore  within  the  meaning  of  these  statutes  is,  to  say 
the  least  of  it,  doubtful.  At  12oz.  to  the  pound,  loz. 
is  not  1 -26,000th  part  of  a  ton.  Moreover,  the  ore 
for  which  the  Crown  is  to  pay  is  ore  **  washed,  made 
clean,  and  merchantable,"  which  strengthens  the  con- 
struction that  the  ore  mentioned  in  the  statute  must 
be  ore  separated  from  the  rock.  In  Johnson's  Dic- 
tionary, which  was  written  about  the  middle  of  the 
last  century  (1755)  **  ore "  is  described  as  "  metal 
unrefined — metal  yet  in  its  mineral  state.*'  And  he 
quotes  from  Spenser,  who  wrote  at  the  end  of  the 
sixteenth  century,  about  100  years  before  these 
statutes : — 

*'  Bound  about  him  lay  on  every  side 

Great  heaps  of  gold  that  never  would  be  spent. 
Of  which  some  were  rude  ore  not  purified 
Of  Muldber's  devouring  element." 

If  **  ore  "  be  read  *^  metal  in  its  crude  state  separated 
from  tiie  rock,"  the  illustration  of  the  defendant 
entirely  fails.  Moreover,  when  the  defendant  alleges 
that  "ore"  (that  is,  according  to  his  construction, 
rock)  containing  five  per  cent,  of  copper  is  merchant- 
able, he  means  that  it  is  merchantable  now  with  all 
the  improvements  of  manufacture  perfected  in  these 
mining  days,  not  that  it  woiild  have  been  merchant- 
able at  the  end  of  Uie  17th  century.  We  have  no 
evidence  in  support  of  these  calculations  of  the 
defendant,  but  m  trying  the  meaning  and  effect  of 
these  statutes  I  will  assume  them  to  be  accurate.  The 
first  question  is  the  grammatical  construction  of  these 
Acts,  and  especially  the  5  W.  &  M.  c.  6.  It  seems  to 
me  reasonably  dear  that  the  first  Act  (1  W.  &  M.  c. 
30)  was  only  passed  to  encourage  mining  for  the  base 
metals  therein  particularly  mentioned,  and  does  not 
refer  to  a  xnine  which  is  worked  for  gold,  although 
such  mine  may  contain  a  certain  quantity  of  such  base 
metals,  or  of  some  of  them.  The  second  statute  (5  W.  & 
M.  c.  6)  is  expressed  to  be  enacted  for  the  better 
explanation  of  the  former  Act.  Primd  fade,  there- 
fore, it  can  only  refer  to  the  same  mines  as  are 
mentioned  in  that  statute.  No  doubt  in  the  enacting 
part  the  language  is  changed  to  any  mine  **  in  which 
there  is  copper,  tin,  iron,  or  lead."  It  certainly  does 
not  refer  to  a  mine  in  which  none  of  those  metals  are 
found,  although  such  mine  might  contain  gold  or 
silver. 

In  fair  grammatical  construction,  it  appears  to  me 
that  this  statute  only  applies  to  mines  of  copper,  tin, 
iron,  or  lead — that  is,  mines  which  are  worked  for  the 
purpose  of  raising  one  or  other  of  those  metals,  and 
the  profit  of  which  is  mainly  derived  from  such  work- 
ing. I  do  not  think,  if  the  defendant's  figures  be 
right,  that  this  grammatical  construction  is  dis- 
placed. It  only  comes  to  this— the  Crown  has  put 
such  a  price  upon  the  ore  as  makes  it  certain  that  a 
man  may  safely  mine  for  copper,  tin,  iron,  and  lead 
without  danger  of  interference,  unless  it  contains  a 
very  large  proportion  of  gold.  It  does  not  follow 
that  he  may  work  a  mine  for  gold  because  there  is 
with  the  gold  a  small  quantity  of  copper,  tin,  iron, 
or  lead.  The  Acts  are  dealing,  not  with  gold  mines, 
but  with  mines  of  copper,  tin,  iron,  and  lead  only. 
What  is  such  a  mine  is  not  determined  by  them,  and 
there  may,  doubtiess,  be  imagined  a  case  where  the 
yield  is  such  that  the  value  of  the  gold  and  copper 
per  ton  of  ore  is  nearly  the  same,  and  where  it  would 
not  pay  to  work  the  mines  for  one  of  these  metals 
without  the  other,  and  it  might  be  difficult  in  such  a 
caae  to  say  whether  the  mine  should  be  called  a  cop- 
per mine  or  a  gold  mine.  Probably  any  court  before 
which  the  question  came  — ■■^'i".  inclined  to  give 
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the  mme  owner  the  benefit  of  the  doubt.  The  case, 
however,  with  which  we  have  to  deal  raises  no  such 
difficulty.  The  value  of  the  base  metals  in  this  mine 
is  quite  inconsiderable.  The  mine  is  worked  for 
nothing  but  gold.  In  the  quarfcz  rode  containing  the 
gold,  and,  it  may  be,  in  combination  with  the  gold 
to  some  degree,  there  are  lead  and  copper,  and,  per- 
haps, other  base  metals,  but  the  mine  is  not  worked 
for  the  purpose  of  recovering  any  of  these,  nor, 
according  to  the  evidence,  could  it  be  profitably 
worked  for  such  purpose.  It  is,  to  all  intents  and 
purposes,  a  gold  mine,  and  worked  as  such.  Such  a 
mine  is,  in  my  opinion,  a  royal  mine,  and  is  not 
affected  by  any  of  these  statutes,  and,  accordingly, 
the  defenoant  has  from  the  first  be^i  in  the  wrong. 
The  decision  of  the  learned  judge  against  him  was 
ri^ht  upon  this  point,  and  the  appeal  must  be  dis- 
missed, with  costs. 

Sir  R,  E.  Webster,  A,G.,  pointed  out  that  the 
price  of  copper  at  the  time  when  the  Acts  of  William 
and  Mary  were  passed  was  really  £d  per  cwt.,  and 
not  £d  per  ton,  as  Mr.  Morgan  had  stated. 

Mr,  Morgan^  while  admitting  the  mistake,  said 
that  he  had  stated  the  price  of  lead  correctly,  which 
was  sufficient  for  the  purposes  of  his  argument. 

Appeal  dismtMed, 

Solicitors  for  the  appellant,  Davidson  &  Morriss, 

Solicitor  for  the  respondent.  Solicitor  to  Commis- 
iioners  of  Woods  cmd  Forests. 


From  Chan.  Div. 


Dec.  5,  6. 


In  re  BRITANNIA  FiBE  ASSOOIATION. 

CovBNTRY's  Case,  (a.) 

Company  —  Winding  up  —  Contribtdory  —  Contract  — 
Shares — Allotments  made  without  authority — Sham 
transaction  to  deceive  the  public — Companies  Act, 
1862,  s.  23. 

Directors  of  a  oompany  arranged  among  themselves  to 
enter  on  the  register  as  allottees  of  shares  the  names  of 
persons  handed  in  by  the  directors,  in  order  to  make  it 
appea/r  that  a  number  of  shares  in  fact  unallotted  had 
been  allottedy  so  as  to  induce  the  public  to  apply  for  shares. 
In  pursuance  of  this  arrangement  A,,  a  director,  sent  to 
the  company  a  form  of  application  for  200  sha/res,  pur- 
porting  to  be  an  application  by  A,*s  son,  and  signed  in 
the  son^s  name  by  A.,  but  in  fact  without  the  son's  know- 
ledge or  authority.  The  200  shares  were  accordingly 
registered  in  the  son's  name,  but  no  certificates  were  ever 
issued,  and  no  application  or  allotment  money  ever  paid, 
nor  any  call  ever  made  or  dividend  paid  on  the  shares. 
The  son  never  at  any  time  ratified  A.'s  act,  nor  in  any 
way  held  himself  out  as  the  holder  of  the  shares. 

The  company  went  into  liquidation,  and  then  A.,  and 
subsemienUy  the  son,  died.  After  the  son's  death  the 
liquidator  placed  the  names  of  A.'s  executors  on  the  list 
of  contributories  in  respect  of  the  200  shares. 

Meld  {reversing  the  decision  of  Kay,  J.),  that,  upon 
the  facts  as  above  stated,  no  contract  to  take  shares,  either 
for  himself  or  his  son,  had  ever  been  entered  into  between 
A.  and  the  company,  and,  therefore,  that  A.'s  executors 
could  not  bepl<iced  on  the  list  of  contributories. 

Pugh*s  case,  L.  R.  13  Eg.  666,  20  W.  R.  Ch.  Dig. 
45,  and  Cox's  case,  12  W.  R.  92,  4  De  G.  J.  <fc  S.  53, 
distinguished. 

Appeal  from  Eay,  J. 

(a.)  Eeported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


On  May  13,  1869,  a  meeting  of  the  directon  of 
the  Britannia  Fire  Association  was  held,  at  if\et^ 
Millis  Coventry,  Webb,  and  other  directors  were  pre- 
sent. 

From  the  evidence  of  Webb  it  apx)eared  that  at 
that  meeting  the  directors,  not  being  satisfied  with 
the  number  of  shares  then  applied  for,  came  to  u 
arrangement  among  themselves,  not  that  they  shodd 
themselves  take,  or  make  themselves  responsible  for, 
the  unallotted  shares,  but  that  the  unallotted  ahaies 
should  be  placed  temporarily  in  the  names  of  some 
friends  of  uie  directors  until  the  public  applied  for 
them.  In  pursuance  of  that  arrangement  a  reeolu- 
tion  was  passed  at  the  same  meeting  that  the  shares 
set  forth  in  the  allotment  book,  to  the  number  of 
10,000,  should  be  allotted  te  the  several  "  appUcanto*' 
whose  names  were  scheduled  to  the  resolution. 
Among  the  names  of  the  so-called  '*  appUcants*'  was 
**  Samuel  Coventry,  of  Galatz,"  and  the  number  of 
shares  stated  te  have  been  applied  for  by,  and  allotted 
to,  him,  was  "  200."  In  fact,  however,  no  applica- 
tion whatever  for  shares  had  then  been  made  by 
"Samuel  Coventry,"  but  on  May  26,  1869,  aa 
application  for  200  shares,  bearing  the  following  sig- 
nature, **  For  Samuel  Coventry,  Qalatz,  M.  Coventry," 
was  sent  to  the  directors.  This  application,  in  iixi, 
had  been  filled  up,  signed,  and  sent  by  MiDis 
Coventry  (who  was  Samuel  Coventry's  father),  with- 
out the  knowledge  or  authority  of  Samuel  Covenizy. 

On  May  27,  1869.  another  meeting  of  directon  was 
held — Millis  Coventry  being  present — at  which  the 
minutes  of  the  previous  meeting  of  May  13  were  read 
and  confirmed. 

No  money  was  ever  paid  nor  any  divided  ever 
received  in  respect  of  tbese  200  shares,  nor  any 
certificates  of  them  ever  issued.  Prior  to  the  liquida- 
tion no  notice  for  calls  or  oiiierwise  had  ever  been 
sent  to  Samuel  Coventry. 

On  March  7,  1881,  a  resolution  was  paswd  fc^  th^ 
volunta£v  winding  up  of  the  Britannia  Fire  Associa- 
tion. The  *'  Debtors^  Call-book  "  contained  an  enky 
to  the  effect  that  a  sum  of  £600  was  due  from 
"  Samuel  Coventry "  for  "  arrears  of  adla "  in 
respect  of  the  **200"  shares,  being,  in  fact,  the 
whole  nominal  value  of  the  shares ;  against  Samnd 
Coventry's  name  was  appended  the  following  note:— 
*'  These  shares  were  put  into  the  name  of  the  holder 
in  order  to  facilitate  the  general  allotment." 

On  July  4,  1881,  the  liquidator  of  the  Britamua 
Fire  Association  sent  a  written  application  to  Samnel 
Coventry  at  Qalatz  for  payment  of  the  £600,  but  no 
notice  was  taken  of  this  application. 

On  November  11,  1882,  an  order  was  made  in  the 
winding  up  that  no  further  calls  be  made  on  the  con- 
tributories. 

Millis  Coventry  died  in  March,  1886,  and  appointed 
Edward  Coventiy  and  another  person  executors  of  his 
wiU. 

Samuel  Coventry,  of  GkJatz,  died  in  September, 
1889. 

The  liquidator  of  the  Britannia  Fire  Association  in 
February,  1889,  put  the  names  of  Millis  Covaitr^*t 
executors  on  tlie  list  of  contributories  of  the  associa- 
tion, in  respect  of  the  200  shares  in  question;  the 
executors  applied  to  have  their  names  struck  off  the 
list,  on  the  ground  that  their  testator,  Millis  Coventry, 
was  under  no  liability  in  respect  of  the  shares. 

Kay,  J.,  held  that  Millis  Coventry,  by  applying 
for  the  shares  in  the  name  of  a  person  who  knew 
nothing  of  the  application,  had  rendered  himsdf 
responsible  as  a  contributory ;  and  his  lordship  there- 
fore refused  to  remove  the  names  of  the  executon 
of  Millis  Coventry  from  the  list. 

The  executors  of  Millis  Coventry  appealed* 
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BeM?iaw,  Q.C,  R,  M.  Bray,  and  J.  W.  Baines,  for 
the  appellants. — In  order  to  render  Millis  Coventry's 
executors  liable  as  contributories  it  must  be  shown 
that  Millis  Coventry  contracted  to  take  the  shares 
himself  either  as  principal  or  agent ;   but  the  evidence 
shows  that  the  contract  was,  not  that  Millis  Coventry, 
hat  that  Samuel  Coventry  (who  was  an  existing  per- 
son) was  to  take  the  shares ;  and  the  company  acted 
on  that  footing  by  placing  the    name  of    Samuel 
GoTentry  on  the  roister  as  holder  of  the  shares. 
Idlis  Coventry  inight  have  been  liable  in  damages 
for  breach  of  an  implied  warranty  of  authority  from 
Samnel  Coventry  to  take  the  shares  for  him,  but  that 
is  not  the  nature  of  the  remedy  now  sought,  which 
depends  on  contract :    Lewis  v.  Nicholson,  18  Q.  B. 
503;  Ex  parte  Panmure,  32  W.  E.  236,  24  Ch.  D. 
363;    Collen  v.  Wright,  6  W.  R.  265,  6  Ibid.  123,  7 
E.  &  B.  301,  8  Ibid.  647 ;  Lindley  on  Companies,  6th 
ed.,  p.  241,     In  Cox*s  case,  12  W.  R.  92,  4  De  G.  J. 
&  8.  53,  and  in  BarreWs  case,  12  W.  R.  925,  4  De  G. 
J.  &  8.  416,  the  shares  were  actually  taken  by  the 
person  who  was  sought  to  be  made  responsible  for 
them,  but  that  is  not  the   case    here.      Kehier   v. 
Baaiery  15  W.  R.  278,  L.  R.  2  C.  P.  174,  is  opposed 
to  all  the  other  authorities  previously  cited. 

Marten,  Q.C.,  and  Beddall,  for  the  liquidator. — The 
evidence  shows  that  the  transaction  amounted  to  a 
contract  to  make  a  contract  in  the  name  of  another. 
The  directors,  including  MUlis  Coventry,  intended 
tiiat  these  shares  should  be  taken  by  them  in  fictitious 
names,  and  the  persons  who  applied  for  the  shares  in 
the  fictitious  names  are  themsSves  liable  as  holders : 
Push's  case,  L.  R.  13  Eq.  566,  2ft  W.  R.  Ch.  Dig.  45 ; 
Bichardsori's  case,  23  W.  R.  467,  L.  R.  19  Eq.  588. 

Lindley,  L. J. — ^This  is  an  appeal  from  the  decision 
of  Kay,  J.,  refusing  to  remove  from  the  list  of  con- 
tiibatorieB  of  this  company  the  names  of  the  execu- 
tors of  Millis  Coventry,  who  was  a  director  of  the 
company  from  the  time  of  its  formation  until  its 
Tolmitary  winding  up.  He  had  as  a  co-director  a 
Mr.  Webb,  who  has  made  a  dex)08ition  in  this  case, 
and  whose  evidence  shows  what  was  being  done  as 
regards  the  matter  now  in  question. 

The  comjpany  was  formed  some  time  before  May, 
1S69;  and  it  appears  that  in  May,  1869,  tiie  shares  of 
the  company  had  not  been  taken  up  to  an  extent 
which  the  durectors  thought  expedient  and  desirable ; 
locordingly  they  proceeded  to  consider  how  the  issue 
of  shares  might  be  increased. 

Mr.  Webb's  evidence  shows  what  was  done,  and 
that  in  fact  a  fraud  was  committed  by  the  directors. 
Kot  haying  succeeded  in  getting  off  the  shares,  and 
having  in  hand  a  number  of  unallotted  shares,  they 
wanted  to  make  it  appear  as  if  those  imallotted  shares 
bad  been  allotted ;  and,  accordingly,  they  put  several 
liimdreds  of  them  into  the  names  of  their  private 
friends  without  any  authority  at  all.  The  object  of 
tbat  is  disclosed  by  the  evidence — ^namely,  to  make  it 
H>pear  that  shares  which  were  in  truth  unallotted 
sad  in  fact  been  allotted;  the  directors  apparently 
bunking  that  the  shares  would  be  more  easily  disposed 
of  by  transfer.  That  was  a  gross  fraud ;  and  it  seems 
to  me  that  the  directors  who  took  part  in  it  were 
jointly  and  severally  responsible.  Two  himdred 
shares  were  allotted  in  the  name  of  Samuel 
Coventry.  The  application  for  them  was  signed 
M  for  Samuel  Coventry  by  Millis  Coventry,  and 
^e  address  of  the  apparent  applicant  was  given 
H  "Galatz,"  where  Samuel  Coventry  lived.  Now 
Mr.  Webb  says,  not  that  it  was  agrcm.  that  the  di- 
f^rs  should  take  shares,  but  that  they  should  not 
^  shares — a  drcumstance  which  distmguishes  the 
CMe  from  Pugh^s  case  and  Cox*8  case.  This  is  not  a 
cue  of  A.  agreeing  to  take  shares  for  B.,  but  of  A. 


committing  a  fraud,  and  not  taking  shares  for  himself 
or  anyone  else.  Now,  can  we  say  that  there  was, 
upon  the  facts,  any  agreement  by  Millis  Coventry  to 
tcJce  ^ares  so  as  to  bring  the  case  within  Cox^e  case, 
and  that  class  of  cases  ?  I  cannot  say  that.  But 
imless  the  evidence  warrants  us  in  coming  to  the  con- 
clusion that  Millis  agreed  to  take  these  shai'es,  we 
cannot  put  him  on  the  list.  We  must  not  strain  the 
facts  in  order  to  find  an  agreement  were  none  exists. 
Looking  at  the  facts  as  they  appear  upon  the  evidence, 
we  cannot  say  that,  according  to  legal  principles,  his 
name,  or  rather  tiie  names  of  his  representatives, 
should  remain  on  the  list  of  contributories;  and, 
therefore,  they  must  come  off.  The  facts  are  plain, 
and  do  not  justify  the  names  being  allowed  to  remain 
on.  We  must  eJlow  the  appeal,  and  the  order  of 
Kay,  J.,  must  be  discharged;  but,  having  regard  to 
the  nature  of  the  transaction,  we  think  that  the 
appellants  ought  to  have  no  costs  either  here  or 
below. 

BowEN,  L.  J. — I  am  of  the  same  opinion.  This  is 
not  a  case  of  estoppel ;  it  is  a  question  of  contract  or 
no  contract,  and  the  law  which  governs  this  case  is 
the  ordinary  common  law  as  to  contracts.  .  Section  23 
of  the  Companies  Act,  1862,  says  that  every  person 
who  has  agreed  to  become  a  member  of  a  company, 
and  whose  name  is  entered  on  the  register  of  members, 
shall  be  deemed  to  be  a  member  of  the  company ;  but 
we  do  not  really  require  that  section  to  tell  us  that 
the  law  of  contract  is  the  law  we  have  to  apply. 

Now  what  is  the  position  of  the  liquidator  in  this 
case  ?  In  order  to  settle  the  names  of  the  executors 
of  Millis  Coventry  upon  the  list  of  contributories  he 
has  to  make  out  a  contract,  not  between  Samuel 
Coventry  and  the  company,  but  between  Millis  Coven- 
try and  the  company.  Here  Millis  Coventry  had  no 
intention  whatever  of  taking  or  holding  the  200 
shares.  The  truth  is  the  intention  was  not  that 
either  Millis  or  Samuel  should  be  a  shareholder, 
but  that  Samuel's  name  should  be  put  in  so  that 
he  might  appear  te  be  a  shareholder  in  order  that 
the  public  might  be  induced  te  buy  shares.  That 
the  Companies  Act  provides  a  remedy  in  such  a 
case  as  this  I  have  no  doubt,  and  I  am  by  no 
means  sure — although  I  will  not  decide  the  point 
until  it  has  been  argued — that  there  is  not  some  evi- 
dence here  of  a  criminal  conspiracy  indictable  at  law; 
but  the  remedy  actually  adopted  has,  in  my  opinion, 
been  misconceived.  A  so-called  ag^t,  who  has  no 
authority,  purporting  te  contract,  as  agent  on  behalf 
of  a  principal,  with  a  person  who  does  not  know  that 
the  so-called  asent  is  dealing  without  authority,  is 
answerable  te  that  person  in  damages  for  breach  of 
an  implied  warranty  of  authority.  That  is  laid  down 
by  Collen-  v.  Wright  and  that  class  of  cases.  That 
there  may  have  been  in  the  present  case  a  cause  of 
action  on  that  ground  against  Millis  Coventry  is  quite 
possible.  I  reserve  the  question  whether  it  has  been 
lost  by  lapse  of  time  or  otherwise.  But  here  there 
was  no  intention  te  take  the  shares;  there  was  no 
other  intention  than  that  Samuel  Coventry  should 
appear  te  be  a  shareholder.  In  my  opinion  the  order 
should  be  discharged,  but  without  costs,  as  a  gross 
fraud  seems  te  have  been  conmiitted. 

Fry,  L.J. — I  also  find  myself  unable  te  come  te 
the  same  conclusion  as  the  learned  judge  below.  The 
question  is,  whether  or  not  a  contract  has  been  entered 
inte  by  Millis  Coventry  with  regard  te  the  200  shares. 
The  evidence  of  Webb,  his  co-directer,  te  my  mind, 
conclusively  shows  that  there  was  no  such  contract. 
Webb  expressly  states  that  the  intention  of  the  direc- 
ters  was  that  they  should  not  take  any  of  the  im- 
allotted shares.  Id.  my  opinion,  there  was  no  real 
contract  at  all  by  any  of  the  dnaaimi  te  take  these 
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Bhares ;  all  they  agreed  to  do  was  to  go  through  a 
sham  procedure,  in  order  to  make  it  apparent  to  the 
public  that  certain  persons  who  had  not  contracted 
for  shares  had  contracted  for  shares,  and  so  the  name 
of  Samuel  Coventry  was  entered  on  the  list  of  share- 
holders. There  was  no  real  intention  on  the  part 
either  of  Millis  Coventry  or  of  Samuel  Coventry  to 
take  shares;  but  the  public  were  to  be  induced  to 
believe  that  they,  or  one  of  them,  had  taken  shares. 
There  was  no  contract  with  the  company.  A  contract 
arises  from  the  intention  of  two  minds  directed 
towards  a  common  object,  itself  indicated  by  certain 
terms.  Here  there  was  no  intention  by  either  party, 
the  company  or  Millis  Coventry,  that  he  should  bind 
himself  to  take  shares ;  it  was  a  sham  transaction,  a 
fahda  ada^  by  means  of  which  the  public  were  to  be 
deceived.  I  agree  with  what  has  been  said  by  the 
other  Lords  Justices  as  to  the  nature  of  the  transac- 
tion so  far  as  it  appears  before  us :  whether,  if 
Samuel  Coventry  had  been  alive,  he  could  have  given 
some  explanation,  it  is  impossible  to  say.  The  order 
of  the  court  below  must  be  discharged ;  but,  having 
regard  to  the  nature  of  the  transaction,  there  should 
certainly  be  no  costs. 

Solicitors,  Wainey^  Tilleard,  &  Freeman;  A»  J,  Nash, 


From  a  B.  Div.  March  4. 

Shephebd  v»  Berqer.  (a.) 

Landlord  and  tenant — Lease — Proviso  for  re-entry  upon 
non-payment  of  rent — Distress — Construction. 

A  lease  contained  a  proviso  for  re-entry  "  if  and 
whenever  any  one  quarters  rent  hereby  reserved,  or  any 
part  thereof  J  shall  he  in  arrear  for  twenty-one  days,  and 
no  sufficient  distress  can  he  had  or  levied  for  the  same" 
Three  quarters^  rent  up  to  the  2oth  of  March  being  in 
arrear,  the  lessor,  more  than  twenty-one  days  after  the 
last  quarter  became  due,  distrained  fitr  the  arrears  of 
rent,  but  realized  by  the  distress  less  than  two  quarters* 
rent.  The  lessor  thereupon,  on  the  26th  of  May,  brought 
an  action  to  recover  possession  under  the  proviso  for 
re-entry. 

The  Queen*s  Bench  Division  having  held  thai  the 
lessor,  by  distraining,  had  waived  the  forfeiture, 

Held  by  the  Court  of  Appeal  {reversing  the  judgment 
of  the  Queen's  Bendii  I/ivision),  that,  upon  the  true 
eonsirudtion  of  the  proviso,  the  right  of  re-entry  accrued 
as  often  as  a  quarterns  rent  was  in  arrear  for  twejity- 
one  days  and  no  sufficient  distress  could  be  had  or  levied 
for  the  same;  and  that,  as  those  two  conditions  existed  at 
the  date  of  the  issue  of  the  writ,  a  right  of  re-entry 
accrued  at  that  date,  and  the  plaintiff  was  efititled  to 
recover. 

Appeal  from  the  Queen's  Bench  Division. 
The  action  was  brought  in  the  Mavor's  Court  to 
recover  possession  of  certain  premises  demised  by  the 

Sintiff  to  the  defendant  for  twenty-one  years  from 
rch  25,  1889,  at  a  yearly  rent  of  £160,  payable  on 
the  usual  quarter-days.  The  lease  contained  a  pro- 
viso for  re-entry  "  if  and  whenever  any  one  quarter's 
rent  hereby  reserved,  or  any  part  thereof,  shall  be  in 
arrear  for  twenty-one  days,  and  no  sufficient  distress 
can  be  had  or  levied  for  the  same,  whether  the  same 
shall  have  been  legally  demanded  or  not."  Three 
quarters'  rent  up  to  March  25,  1890,  being  in  arrear, 
the  plaintiff  on  April  25  distrained  in  respect  thereof, 
but  the  distress  realized  less  than  two  quarters'  rent. 
The  plaintiff  thereupon,   on  May  25,  brought  this 

(a.)  Reported  by  W.  F.  Barry,  Esq..  Barrister-at- 
Law. 


action  to  recover  possession  under  the  above  proviso 
for  re-entry.  In  the  Mayor's  Court  judgment  vm 
given  for  the  plaintiff.  The  Divisional  Oourt  (Day 
and  Lawranoe,  JJ.)  held  that  the  plaintiff  by  dis- 
training had  waived  the  forfeiture,  and  entered  judg- 
ment for  the  defendant. 
The  plaintiff  by  leave  appealed. 

Henn  CoUins,  Q.C.,  Morton  SmUh,  and  IT.  H. 
Griffith,  for  the  plaintiff. 

H.  Kisch,  for  the  defendant. 

Certain  authorities  were  cited  upon  p<nntB  wliidi 
were  argued,  but  which  are  not  dealt  with  in  ^ 
judgment.     It  is  unnecessary  to  set  them  out 

Lord  EsHER,  M.B. — It  is  unnecessary  to  decide 
any  question  in  this  case  except  the  true  constrndion 
of  the  proviso  for  re-entry.  The  plaintiff  had  a  li^ 
to  distrain  when  the  rent  reserved  by  the  lease  was  in 
arrear.  The  plaintiff  had  that  right  at  law  indepen- 
dently altoge&er  of  the  proviso  in  question,  'nien 
being  three  quarters'  rent  in  arrear,  the  plaintiff  put 
in  a  distress  for  the  whole  amoimt.  There  were  gwda 
upon  the  premises  barely  sufficient  to  satisfy  two 
quarters'  arrears  of  rent.  The  plaintiff  having  sold 
die  goods  distrained,  appropriated  the  proceeds  to  tb  . 
first  two  quarters'  arrears  of  rent.  The  plaintiff  had 
a  perfect  right  so  to  appropriate  the  proceeds,  and,  in 
fact,  this  was  the  most  natural  thing  to  do.  The 
plaintiff's  act  in  bring^ing  the  action  was  oonduan 
to  show  that  he  had  so  appropriated  the  proceeds.  If 
the  proviso  had  been  that  if  any  one  quarter^a  rart 
should  be  in  arrear,  and  no  sufficient  distresB  for  the 
same,  the  proviso  might,  perhaps,  have  refened  to 
the  time  vmen  the  dLtress  was  put  in,  and  tboe 
would  have  been  a  single  cause  of  forfeiture  on  tikit 
day,  and,  as  there  was  sufficient  distress  to  satafy 
the  quarter's  rent,  the  case  would  not  come  witlim 
the  proviso.  That,  perhaps,  might  have  been  so; 
I  do  not  say  that  it  would.  But  tlie  words  of  the 
proviso  are  **  if  and  whenever."  The  word  "  wka- 
ever"  carries  the  case  beyond  the  time  of  pattm^ 
in  the  distress  to  any  later  time.  The  moment  of 
the  appropriation  of  the  proceeds  of  the  distwB 
to  the  firat  two  quarters'  arrears  of  rent,  that 
remained  one  quarter  in  arrear.  Accordingly,  wha 
the  goods  were  sold  there  were  no  goods  qMnthe 
premises  to  meet  a  distress  which  he  might  pat  in  for 
the  last  quarter.  That  state  of  thii^  oontanoed  until 
the  writ  in  the  action  was  issued.  At  that  dat^ 
therefore,  there  was  one  quarter's  rent  in  arrear,  and 
there  was  no  sufficient  distress  upon  the  premisa 
That  being  so,  imder  the  terms  of  the  proyiao  the 
plaintiff  had  a  right  of  re-entry,  and  was  entitled  to 
judgment.    The  appeal  must,  therefore,  be  aflowei 

BowEN,  L.J. — ^I  am  of  the  same  opinion.  Bn« 
case  turns  entirely  upon  the  constmction  of  the 
proviso  for  re-entry  in  tiie  lease,  and  the  fate  of  ti« 
case  depends  upon  two  words  in  that  danse,  "  >Dd 
whenever."  Supposing  those  words  were  not  therj 
and  the  clause  ran,  "if  anyone  quarter's  rent  diaU 
be  in  arrear  for  twenty-one  days,  and  no  soffi^^ 
distress,"  &c.,  it  might  perhaps  have  been  contended 
that,  as  soon  as  the  quarter's  rent  was  in  arrear  for 
twenty-one  days,  and  there  was  no  sufficient  di«ti« 
for  the  same,  a  single  cause  of  forfeiture  arose  un- 
mediately,  and  that  it  would  be  necessary  for  tie 
lessor  to  diow  that  tiiere  was  no  sufficient  di»tw"  "J 
that  moment  to  satisfy  the  quarter's  rent  TW 
might  have  given  rise  to  some  difficulty,  bat  tW 
difficulty  does  not  arise  in  the  present  case,  »  «* 
words  are  "  if  and  whenever."  Those  worda  mem 
if  and  as  often  as  at  any  moment  of  time  the  tvo 
conditions  named  in  the  proviso — ^vix.,  a  quarter' 
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mt  being  in  arrear  for  twenty-one  days,  and  there 
being  no  sufficient  distress — exist,  a  cause  of  forfeiture 
iocrues.  If  that  is  the  true  construction  of  the 
daiise,  we  must  take  the  moment  of  time  when  the 
rrit  in  this  action  was  issued,  and  see  if  there  was  a 
ause  of  forfeiture  then.  At  that  moment  a  quarter's 
mi  was  in  arrear,  and  no  sufficient  distress  could  be 
lad  or  levied  for  the  same.  It  is  of  no  avail  for  the 
lefendant  to  ur^e  that,  if  the  plaintiff  had  not  dis- 
nined  just  previouslv  for  the  rent  in  arrear,  there 
nrald  have  been  sufficient  distress  to  satisfy  the  last 
roarter.  The  plaintiff  had  a  right  to  distnun  for  all 
ne  rent  in  arrear,  and  he  had  a  right  to  appropriate 
he  proceeds  of  the  distress  to  the  first  two  quarters' 
cni  That  left  one  quarter's  rent  in  arrear,  and  as 
here  was  no  sufficient  distress,  the  proviso  for  re- 
iitry  applied.  There  was,  therefore,  no  answer  to 
he  plaintiff's  claim  for  possession,  and  the  judgment 
if  we  Mayor's  Court  must  be  restored. 

Fry,  L.J.,  concurred. 

Appeal  aUatved, 

Solicitors  for  the  plaintiff,  Moon  &  Oilks, 

Sohcitor  for  the  defendant,  Joseph  Davis, 


Dec.  13. 


I^ig^  itttmX  of  Sllu0t(ce. 

Chan,  Div.  i 
North,  J.  J 

Ex  parte  King's  College,  Cambridge,  (a.) 

Coliege— Lands  Ctauses  Cotisolidaiion  Act,  1845 — Appli- 
cation  of  purchase-money — Universities  and  College 
Mites  Act,  1858  (21  tfc  22  Vict.  c.  44),  ss.  27,  28— 
Universities  and  College  Estates  {Amendment)  Act, 
1880  (43  cfc  44  Vict.  c.  46),  ss.  2,  4— Board  of  Agri- 
culture Act,  1889  (52  dh  53  Vict.  c.  30),  «.  2,  suh- 
tfdion  1  (b). 

The  consent  of  the  Board  of  Agriculture  must  be 
tHained  to  the  application  of  money  in  court  representing 
nik^  lands  taken  by  a  company  under  the  Lands  Clauses 
Cmolidation  Act,  in  pursuance  of  the  Universities  and 
College  Estates  {Amendment)  Act,  1880,  ss.  2,  4. 

Petition. 

This  was  an  application  by  the  provost  and  scholars 
of  King's  College,  Cambridge,  for  funds  in  court  to 
be  expended  in  payment  for  the  erection  of  some  new 

Land  belonging  to  the  college  had  been  taken  by  a 
nOway  company  under  the  Lands  Clauses  Consolida- 
^  Act,  and  the  amount  of  the  purchase-money  had 
heen  paid  into  court  and  invested  in  £19,536  India  3^ 
per  Cent.  Stock.  The  college  had  entered  into  a 
contract  for  the  erection  of  some  additional  buildings, 
•nd  the  petitioners  desired  to  have  the  fund  in  court 
•pplied  towards  paying  the  cost  of  the  buildings. 
.  The  petition  asked  for  the  stock  to  be  sold  in  four 
™*telments,  as  the  money  was  required  imder  the 
contract,  Mid  that  the  proceeds  of  sale  might  be  paid 
to  the  petitioners,  they  imdertaking  to  apply  it  to- 
'^  the  cost  of  the  buildings,  and  wso  under- 
™ig  to  repay  the  same  by  tMrty  equal  annual 
mttaknents. 

uFo^^^  the  Universities  and  College  Estates  Act, 
m(2l  &  22  Vict.  c.  44),  s.  27,  the  universities  and  any 
coU^  therein  may,  with  the  consent  of  the  Copy- 

(«•)  Beported  by  Francis  T.  Duka,  Esq.,  Barrister- 
at-Law. 


hold  Commissioners,  raise  money  by  mortgage  of  any 
land  belonging  to  the  college  for  any  tenn  of  years, 
for,  among  other  purposes,  the  erection  of  new  or 
additional  buildings,  and  section  28  provides  for  the 
repayment  of  the  borrowed  money  by  thirty  equal 
j^TiTnif^.]  instalments. 

By  the  Amendment  Act,  1880  (43  &  44  Vict.  c.  46), 
s.  2  (1),  the  purchase-money  of  land  sold  by  a 
college  imder  the  above  Act  shall,  with  the  consent  of 
the  Copyhold  Commissioners,  be  applicable  in  repay- 
ment of  borrowed  monev ;  (2)  and  uie  like  provisions 
shall  be  made  by  the  college  for  replacing  the  same  as 
is  by  section  28  of  above  Act  required.  And  seotion 
4  extends  the  provisions  of  this  Act  to  pi  oetMids  of 
sale  of  college  lands  under  any  other  Act  of  ParlifLiiient 
standing  to  the  credit  of  any  cause  or  matter  in  the 
High  Court. 

By  section  48  of  the  Settled  Land  Act,  1882,  the 
Land  Commissioners  for  England  are  substituted  for 
the  Copyhold  Commissioners,  and  by  section  2,  sub- 
section 1  (6),  of  the  Board  of  Agriculture  Act,  1889, 
the  powers  and  duties  of  the  Land  Commissioner!  for 
England  were  transferred  to  the  bourd. 

Cozens- Hardy,  Q.C.,  and  Oaselee,  for  the  petitioners. 
— ^The  preliminary  question  is  whether  it  is  uoccsssary 
that  the  consent  of  the  Board  of  Agriculture  should 
be  obtained  to  the  proposed  application  of  this  fund. 
We  submit  it  is  not  required,  as  the  fund  is  in  court, 
and  not  under  the  control  of  the  board :  Univeraitisa 
and  College  Estates  Act,  1858,  s.  27,  imd  the 
Amendment  Act,  1880,  ss.  2,  4.  llie  proposed  appli- 
cation of  the  money  might  have  be^  treated  an  a 
permanent  investment  under  section  69  of  the  Lands 
Clauses  Consolidation  Act,  and  for  that  the  consant  of 
the  board  would  not  have  been  required. 

HorneU,  for  the  railway  company. 

North,  J. — I  cannot  hold  the  consent  of  the  Board 
of  Agriculture  is  not  required,  as  to  do  so  would  ba 
to  read  section  4  of  the  Amendment  Act  of  1880  as 
if  it  provided  that  the  provisions  of  the  Act  should 
apply  except  so  far  as  they  necessitate  the  consent  of 
the  Copyhold  Commissioners  being  obtained.  I  do 
not  feel  at  Uberty  so  to  read  it,  and  I  think  the  consent 
of  the  board  must  be  obtaine<l. 

Solicitors,  F.  and  T.  Smith  &  Sons ;  John  White* 


Chan.  Div.  1  t       i  -    -ji 

Stirling,  J.  I  Jan.  U3L 

Stone  v.  Liororish  &  Bbllord.  (u.) 

Costs — Ta>xation — Solicitor-mortgagee  acting  in  person^^ 
Redemption  action — Profit  costs. 

A  mortga^gee-solicitor  who  acts  for  himself  in  a  re* 
demption  action  is  only  entitled  to  costs  out  of  i^ncket^  not 
to  profit  costs — i.e.,  remuneration  for  personal  trouble. 

An  objection  to  the  allowance  of  such  costs  need  not 
necessarily  be  taken  at  the  hearing  of  the  action. 

Price  V.  M'Beth,  12  W.  R.  818,  notfollowaL 

Adjourned  summons. 

This  was  an  application  by  the  plaintdfF*  E.  B. 
Stone,  to  have  disallowed  oertaon  costs,  amounting  to 
about  £40,  of  the  defendants,  Messrs.  Lickorish  & 
Bellord,  solicitors,  on  the  ground  that  they,  as  mort* 
gagees  acting  in  person,  were  not  entitled  to  profit 
costs. 

The  defendants  had  acted  as  solicitors  for  one  J.  Q. 
Smith,  who  had  by  two  deeds,  dated  the  21st  of  June 

'(a)  Beported  by  W.  H.  QUABRELL,  Esq.,  Barrister^ 
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and  the  16th  of  July,  1888,  respectively,  in  considera- 
tion of  advances  made  and  to  be  made  by  them  to 
him  or  on  his  behalf,  executed  a  charge  in  their 
favour  upon  two  policies  of  assurance  on  his  life  iu 
the  Eagle  Assurance  Co.  Smith  was  subsequently 
adjudicated  bankrupt,  and  the  present  plaintiff,  who 
was  the  assignee  from  H.  W.  Johnson,  the  trustee  in 
the  bankruptcy,  under  a  deed  dated  the  12th  of  No- 
vember, 1888,  commenced  the  present  action  for  re- 
demption of  the  security.  Unaer  the  ordinary  judg- 
ment in  the  action,  dated  the  21st  of  February,  1889, 
an  account  of  principal,  interest,  and  costs  had  been 
directed,  and  the  costs  to  be  taxed,  and  there  now  re- 
mained a  question  as  to  the  costs  of  the  action,  the 
subject  of  the  present  application.  Upon  taxation 
the  plaintiff  objected  to  the  allowance  of  edl  the  items 
in  the  defendants'  bill  of  costs  in  the  action  except 
such  as  were  for  out-of-pocket  expenses,  on  the  ground 
that  the  defendants  were  mortgagees  and  acted  as 
their  own  solicitors  in  the  action,  and  as  such  wero 
not  entitled  to  profit  costs.  The  taxing  master 
allowed  these  costs,  and  the  plaintiff  took  out  a  sum- 
mons, dated  the  25th  of  November,  1890,  asking  that 
the  objections  might  be  allowed  and  the  matter  re- 
ferred back  to  the  taxing  master  to  vary  his  certificate 
accordingly. 

The  taxing  master,  in  his  reasons  for  disallowing 
the  objections,  referred  to  London  Scottish  Benefit 
Society  v.  CJwrley,  32  W.  R.  523,  781,  12  a  B.  D. 
452,  13  Ibid.  872,  and  National  Provincial  Bank  v. 
Games,  34  W.  B.  601,  31  Ch.  D.  582,  and  stated :  **  I 
consider  this  case  comes  within  the  above  decisions, 
being  costs  of  the  litigation.  I  consider  this  case  is 
also  distinguishable  from  In  re  Roberts,  38  W.  B.  225, 
43  Ch.  D.  52,  and  In  re  Wallis,  Ex  parte  Lickorish  & 
Bellord,/3S  W.  B.  482,  25  Q.  B.  D.  176,  and  I  have  so 
dealt  with  the  bill  by  allowing  the  costs  of  litigation 
pure  and  simple  to  iJie  mortgagees." 

C,  Macnaghten,  for  the  plaintiff,  in  support  of  the 
summons. 

MaidloWy  for  the  defendants. — I  raise  the  prelimi- 
nary objection  that  the  question  is  too  late,  and  ought 
to  have  been  raised  at  the  hearing :  Price  v.  M'Bethy 
12  W.  B.  818. 

Macnaghten, — Price  v.  M^Beth  is  inconslBtent  with 
the  present  practice.  The  taxing  master  mky  go  behind 
the  order  for  taxation  and  look  at  the  roal  position  of 
the  parties:  Cradock  v.  Piper,  1  Mac.  &  G.  664; 
York  V.  Brown,  1  Coll.  260.  These  wero  cases  of 
solicitor-trustees,  but  the  principle  is  the  same  in  the 
case  of  solicitor-mortgagees.  1  ask  your  lordship  to 
inquiro  into  the  present  practice. 

Maidhrw, — In  In  re  Wallis,  Ex  parte  Lickorish,  I 
argued  that  Sclater  v.  Cottam,  5  W.  B.  744,  had  been 
overruled  inferentially  by  London  Scottish  Benefit 
Society  v.  Chorley,  but  the  Court  of  Appeal  declined  to 
hear  any  argument  as  to  a  case  being  overruled  in- 
ferentially or  impliedly.  [Stirlinq,  J. — ^The  point 
seems  to  be  whether  Price  v.  M'Beth  has  been  acted 
upon ;  it  is  hardly  consistent  with  Sclater  v.  CothamJ] 
The  principle  I  support  was  carried  out  in  In  re 
Donaldson,  27  Ch.  D.  544,  33  W.  B.  Dig.  61,  where 
one  of  some  solicitor-mortgagees  who  were  trustees 
was  allowed  his  profit  costs. 

Macnaghten, — Chorley^ 8  case  was  not  a  mortgagee's 
action,  it  is  distinguishable.  There  may  not  be  any 
actual  decision  on  the  point  now  in  question,  but  the 
principle  of  In  re  Wallis  governs  this  C€we ;  it  accord- 
ingly decides  that  the  defendants  are  entitled  in  the 
present  case  to  out-of-pocket  costs  only. 

Maidlow, — In  Sclater  v.  Cottam  no  objection  was 


taken  to  a  solicitor  having  his  costs  of  the  redemption 
action.  In  In  re  Wallis  we  were  met  with  Sck^  ?. 
Cotham  only  when  we  came  to  item  3. 

SiTRLiNG,  J. — I  will  make  inquiries  of  the  tazmg 
masters  as  to  the  existing  practioe. 

Cur.  adv.  ruH, 

Jan.  31. — Stirling,  J. — This  is  a  redemption  aetiai 
in  which  the  defendants  appear  themsdvoy  bebig 
solicitors,  and  the  usual  judgment  was  given  dinetms 
an  accoimt  to  be  taken  of  principal,  interest,  asd 
costs  to  be  taxed  by  the  taxing  master.  The  tuBtin 
has  accordingly  taken  place,  and  upon  that  taxation 
the  taxing  master  allowed  the  solicitors  profit  costb 
Thereupon  objections  were  carried  in  to  that  tautun, 
and  were  oveiruled  by  the  taxing  master,  and  ihsn- 
upon  a  summons  was  taken  out  by  the  plaintiff,  tfae 
mortgagor,  to  review  the  master^s  decision,  yihm 
the  matter  was  ai^ed  in  court  the  first  objeetioi 
taken  was  that  it  came  too  late:  that,  aoooraingio 
the  decision  of  Stuart,  V.C.,  in  Price  v.  M'Beth,  titt 
objection  should  have  been  taken  at  the  heaiing. 

Now  in  the  report  in  the  WEEKiiY  Bsfobtxr,  and 
also  in  Morgan  and  Davey's  Treatise  on  Costs.  tiMRS 
a  reference  made  by  the  learned  reporter  and  bf  the 
learned  authors  respectively  that  that  dedaon  is  in- 
consistent with  Cradock  v.  Piper,  where  it  was  estab-. 
Ushed  by  Lord  Cottenham  tnat  where  trostees  hal 
obtained  an  order  for  the  taxation  of  costs  in  tb; 
usual  form,  and  those  trustees  were  solicitors  appeB^: 
ing  by  themselves,  it  was  open  to  the  taxing  maM ' 
almough  that  objection  was  being  taken  before  bia, 
to  go  into  the  question  whether  they  ought  to  It 
allowed  profit  costs  or  not,  and  that  rule  was  Isiii 
down  on  the  ground  that  there  was  a  long  continind 
practice  of  the  office  to  that  eflPect.  The  Vice-Gban- 
ceUor  in  the  case  of  Price  v.  M'Beth  does  not  seem  to. 
have  thought  fit  to  make  any  inquiry  as  to  what  ^ 
practice  in  taxing  the  costs  was ;  and  observing  tbal. 
the  decision  in  Priee  v.  M'Beth  had  been  qnei-i 
tioned  in  the  way  I  have  mentioned,  lx>th  in  tbti 
report,  and  in  Morgan  and  Davey's  treatise,  I, 
thought  it  right  that  I  should  inquire  what  liti 
practice  of  the  taxing  masters  with  reference  to: 
this  matter  was,  and  I  have  received  from  As 
senior  taxing  master  a  certificate  in  this  form :  "  1^ 
the  practice  of  the  taxing  master  with  regard  to  At 
question  of  law  costs  to  a  solicitor-mort^iBigee  in  *  i 
action  of  redemption  is  to  entertain  an  objection,  a  ; 
not  to  refuse  to  entertain  it  because  it  has  not  been  | 
teAien  at  the  hearing  of  the  action."  It  appean,  j 
therefore,  that  the  decision  in  Price  v.  M'Bdh  ^s»  \ 
not  state  what  tiie  practice  in  the  taxing  office  a<^^^[ 
has  been,  and  seeing  that  it  is  inconsistent  ™ 
Cradock  v.  Piper  I  think  that  I  am  bound  to  <»™* 
the  validity  of  the  objection,  and  not  to  set  it  aw»  | 
because  it  was  not  taken  at  the  hearing.  The  oertij-  \ 
cate  goes  on  in  these  words :  "  I  am  desired  to  add  | 
that  upon  the  question  whether  a  solicitor-mortgsg**  i 
is  entitied  to  profit  costs  in  such  an  action,  ^®^*^  - 
masters  differ  in  opinion  " ;  and  upon  that  I  ^^^ 
it  right  to  inquire  more  i)articularly  to  what  eito» 
they  differ,  and  the  result  of  mjr  inquiry  is  t^"^.™!: 
previous  to  the  recent  decision  m  In  re  Wajli*  ff^  J ; 
the  seven  taxing  masters,  and  their  immediato 
predecessors,  so  far  as  they  were  aware,  al^*?* 
allowed  profit  costs,  but  that  the  sevenA  ttf- 
ing  master,  who  had  held  office  since  1879,  W 
imiformly  disallowed  them.  Since  the  df^ 
in  In  re  Wallis  the  result  has  been  a  further  divisoi 
of  opinion,  and  that  three  of  the  six  who  naU 
previously  allowed  those  costs  now  disallowed  ihm, 
while  the  remaining  three  adhere  to  their  old  pracoee. 
Under  these  cireumstances  I  think  it  cannot  he  c^ 
sidered  that  there  is  any  established  practioe  is  tja 
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ing  masters'  office  in  reference  to  the  allowance  or 
allowanoe  of  these  costs,  and  that  the  matter  must 
decided  on  principle. 

few  upon  uie  principle  to  be  applied  I  have  the 
idanoe  of  decisions  which,  though  they  do  not 
ram  the  exact  points  before  me,  nevertheless 
pcoach  very  near  them.  In  the  case  of  In  re 
fUis  Fry,  Ij.J.,  divided  the  costs  to  which  a  mort- 
jee  was  entitled  into  three  heads — (1)  the  proper 
its,  charges,  and  expenses  incurred  by  the  mort- 
j;ee  in  ration  to  the  mortgage  debt  or  mortgage 
arity ;  (2)  the  costs  of  litigation  properly  undertaken 
tiie  mortgagee  in  reference  to  uie  security ;  and  (3) 
)  mortgagee's  costs  of  the  redemption  action. 
iw,  as  regards  the  first  two  classes  the  decisions 
\  conclusive;  as  regeods  the  costs  of  litigation 
yperly  undertaken  by  the  mortgagee  in  refer- 
ee to  the  security,  the  case  is  governed  by  the 
sifflon  in  Scktter  v.  Cottamy  where  Kindersley, 
C,  held  that  the  solicitor  was  only  entitied  to 
ito  out  of  pocket,  the  principle  being  this:  he 
s  entitled  to  what  he  had  disbursed,  but  not 
that  which  is  remuneration  for  his  personal 
nble.  After  that  decision  came  the  case  of  London 
ituh  Benefit  Society  v.  Chorley,  where  an  action 
«  brought  against  a  firm  of  solicitors  who  were 
t  mortgagees,  it  was  simplv  an  action  for  money 
d  and  received.  It  was  defended  by  the  solicitors 
■nselves,  and  the  action  was  dismissed  with  costs  ; 
d  then  the  question  arose  what  costs  were  to  be 
vea  to  the  solicitors,  and  it  was  held  by  the  Court 
Appeal  that  they  were  entitied  to  profit  costs, 
oogh  not  the  same  profit  costs  as  £p  they  had 
geared  by  different  solicitors.  In  that  state  of  the 
ifiiorities  there  came  the  case  of  In  re  WalliSj  and 
ten  tiie  question  was  not  as  to  costs  of  litigation, 
it  as  to  (marges  and  expenses  claimed  by  the  mort- 
igee-solicitors  in  relation  to  the  mortgage  debt. 
•  was  there  held  that  the  mortgagee-solicitors 
old  only  have  costs  out  of  pocket.  I  shall  read  a 
w  woma  of  the  decisions  of  each  of  the  judges  by 
iiomthe  case  was  decided.  Lord  Esher  says,  ''I 
link  it  is  consistent  with  every  principle  of  justice 
■t  a  man  should  not  be  entitied  to  charge  for  costs 
id  expenses  when  he  has  not  incurred  any."  Fry', 
J.,  says,  **  So  far  as  I  am  aware  no  case  is  to  be 
mod  in  which  a  mortgagee  has  been  allowed  to 
lirge  against  the  mortgagor,  as  part  of  his  costs, 
lirgee,  and  expenses  properly  incurred,  remunera- 
on  for  work  done  or  labour  imdertaken  by  himself 
inonally.  On  the  contrary,  the  court  has  often 
lid,  ^Though  you  may  recover  as  part  of  your  costs, 
kttrges,  and  expenses,  payments  which  you  have 
■de  for  work  done  in  relation  to  the  mortga^ 
ibtor  the  mortgage  security,  yet,  if  you  choose  to  do 
ie  work  yourself,  you  cannot  charge  for  it.' " 
8,  L.J.,  says,  "  What  are  the  ordinary  terms  of 
nption  of  a  mortgage  ?  Those  terms  are,  the 
nent  by  the  mortgagor  of  principal,  interest,  and 
I,  that  is  '  costs'  in  the  ordinary  sense  of  the  word, 
I  not  remuneration  for  services  rendered  by  the 
"Sagee  himself." 
B  priiicq>le,  therefore,  which  seems  to  me  to  run 
igh  all  these  cases  is  this,  that  the  mortgagee- 
r  is  entitied  to  costs  or  expenses  which  he  has 
d,  bat  not  to  remuneration  tor  personal  trouble, 
igthe  case  on  principle,  it  seems  to  me  that 
ninat  apply  it  in  uiis  case,  and  hold  that  the 
'^r-mortgagee  is  only  entitled  to  out-of-pocket 
senses  whidb  he  has  incurred,  and  not  to  remunera- 
^  for  personal  trouble.  I  think,  therefore,  that 
B  objection  to  the  decision  of  the  taxing  master 
^  piBTsil,  and  that  the  bill  of  costs  must  be  sent 
w  to  ban  to  reconsider  his  decision. 
IhaTe  only  further  to  deal  with  the  costs  of  this 


application.  This  is  a  mortgagor's  action  for  redemp- 
tion ;  by  the  contract  the  mortgagee  is  entitled  to  costs, 
charges,  and  expenses  properly  incurred,  and  it  has  been 
repeatedly  held  by  the  Court  of  Appeal  that  a  mort- 
gagee does  not  lose  his  right  to  costs  by  bringing 
before  the  court  a  question  as  to  the  amount  due  to 
him  in  respect  of  principal,  interest,  or  costs,  even 
although  he  be  unsuccessfiil  in  his  contention.  It 
soems  to  me  that,  having  regard  to  the  difference  of 
opinion  which  has  prevaued  in  the  taxing  office,  that 
this  is  eminentiy  a  case  to  which  I  ought  to  apply 
this  principle,  and  I  therefore  make  the  costs  of  tnis 
apphcation  costs  in  the  action. 

Solicitors,  CoUyer-Bristoio,  Russell y  &  Hilly  for 
Stone^  Simpsony  &  Son,  Tunbridge  Wells  ;  Lickorish 
&  Bellord, 


Chan.  Div. 
Kekewich 


iv.    \ 


In  re  Pobbett.  (o.) 


Feb.  20. 


Practice — Solicitor — Bill  of  costs — Taxation — District 
registry — Power  of  district  registrar  of  Liverpool  to 
entertain  a  petition  of  course  for  delivery  of  a  bill  of 
coats — Removal  to  London — Judicature  Acty  1873  (36 
c&  37  Vict,  c,  66),  s,  62— i?.  S,  C.y  1883,  ord,  35,  rr. 
6,  6a  sub-rule  2,  16 ;  ord,  62,  r.  18. 

A  district  registrar  at  Liverpool  lias  power y  on  a 
petition  of  course,  to  make  an  order  on  a  solicitor  for 
delivery  and  taxation  of  his  bill  of  costs. 

The  clients  carried  on  business  at  Liverpool,  the 
solicitor  resided  and  practised  in  Sheffield,  and  t?ie  work 
had  been  done  in  London  and  SheffiM, 

ffeldy  thcUy  on  the  balance  of  convenience,  the  taxation 
ought  not  to  be  removed  to  London, 

Motion. 

The  question  in  dispute  was  whether  a  district 
registrar  at  Liverpool  nad  power,  on  a  petition  of 
course,  to  make  an  order  on  a  solicitor  for  delivery  and 
texation  of  his  bill  of  costs. 

The  solicitor,  Mr.  David  Himton  Porrett,  resided 
and  had  his  office  at  Sheffield,  and  he  had  been 
employed  by  the  Animal  Products  Co.  (Limited), 
whose  registered  office  was  situated  at  24,  Benson- 
street,  Liverpool,  to  collect  debts  due  to  the  companv. 
In  that  capacity  he  had  done  work  for  them  m 
London  and  Sheffield,  but  he  had  not  delivered  any 
bill  of  costs  for  his  services.  He  had  agents  in 
London  but  not  in  Liverpool. 

The  company  presented  a  petition  of  course  in  the 
Liverpool  District  Begistry,  and  on  the  drd  of 
February,  1891,  one  of  the  district  registrars  made  an 
order  (which  was  served  on  the  10th)  directing 
Porrett  to  deliver  to  the  company  within  fourteen 
days  a  bill  of  costs  of  iJl  matters  of  business  in  which 
he  had  been  employed  as  their  solicitor,  and  referring 
it  to  one  of  the  district  registrars  at  Liverpool  to  tax 
and  settie  the  said  bill. 

The  solicitor  now  moved  to  discharge  this  order. 

Bardswelly  for  the  motion. — The  district  registrar 
had  no  power  to  make  an  order  of  course.  The  power 
to  entertain  petitions  of  course  is  by  ord.  62,  r.  18, 
transferred  to  the  registrars  of  the  High  Court ;  and 
ord.  35,  rr.  6  and  6a,  sub-rule  2,  do  not  extend  this 
power  to  district  registrars;  rule  6a,  sub-rule  2, 
only  refers  to  petitions  which  require  to  be  answered. 
Even  if  they  did,  the  registrar  ou^ht  to  have  referred 
the  matter  to  your  lordship  according  to  the  directions 

(a.)  Reported  by  H.  C.  RoPEB,  Esq.,  Barrister-at- 
Law. 
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given  by  your  lordship  to  the  district  registrars  of 
liverpool  and  Manchester :  Ann.  Pr.,  1890-91,  p.  605. 
The  order  ought  to  have  been  drawn  up,  passed,  and 
entei^  by  the  registrars  of  the  High  Court.     If  this 

Practice  is  to  prevail,  solicitors  may  be  brought  to 
iverpool  from  all  parts  of  England  and  great  mcon- 
venience  will  result.  In  the  alternative  we  ask  for  an 
order  to  remove  the  matter  to  London  under  ord.  35, 
r.  16,  so  that  our  agents  may  attend  to  it. 

Warmington,  Q.C,^   and  P.    0.   Lawrence ,  for  the 
company,  were  not  called  upon.  , 

Kekewich,  J. — I  cannot  disturb  this  order.    The 

first  point  depends  upon  the  alteration  made  by  ord. 

35,  r.  6a,  sub-rule  2,  to  which  I  will  presently  refer, 

in  ord.  62,  r.   18.     The  order  here  made  was  made 

upon  a  petition  of  course — that  is  to  say,  a  petition 

which  required  no  answering,  and  which  required  no 

service,  that  is,  it  had  no  respondent  in  the  sense  of 

there  being  a  person  on  whom  the  petition  had  to  be 

served,  or  who  could  appear  to  oppose  the  petition, 

and  the  order  was  made  without  the  appearance  of 

any  respondent.     These  orders  were  formerly  made 

on  petition  of  course  at  the  rolls.     They  have  now 

been  transferred  to  the  office  of  the  registrars  of  the 

Chancery  Division,  and  the  second  branch  of  rule  18 

of  order  62  deals  with  that  point ;  the  first  branch 

dealing  only  with  petitions    which    require    to    be 

answered.     The  second  part  of  the  rule  says  that  any 

orders  on  petitions  which,  according  to  flie  practice 

formerly  prevailing  in  the  Chancery  Division,  were 

drawn  up,  passed,  and  entered  in  the  office  of  the 

secretaries  of  the  Master  of  the  Rolls,  shall  be  drawn 

up,  passed,  and  entered  by  or  under  the  direction  of 

the  registrars  of  the  Chancery  Division.     Therefore, 

an  order  made  on  such  petitions  is  a  registrar's  order, 

and  is  not  one  of  the  orders  that  can  be  made  by  a 

chief  clerk.    An  alteration  has  been  made  with  regard 

to  petitions  in  proceedings  issued  out  of  the  Liverpool 

ana  Manchester  district  registries,  and  with  regard 

to  such  petitions  requiring  to  be  answered,  the  district 

registrar  has  been  substituted  for  the  registrars  of  the 

Chancery  Division;    so  that  such    x)etitions,    when 

presented  in  the  Liverpool  and  Manchester  district 

registries  may  be  answered  at  once,  instecul  of  bein^ 

sent  up  to  London  to  be  answered  and  then  remitted 

to  be  served. 

But  ord.  35,  r.  6a,  sub-rule  2,  does  not  deal  in  any 
way  with  orders  on  petitions  not  requiring  to  be 
answered — that  is  to  say,  the  petitions  dealt  with  by 
the  second  branch  of  rule  18  of  order  62 — for  it  says 
that  '*  where  a  cause  or  matter  hereafter  commenced 
in  the  Chancery  Division  is  proceeding  in  the  district 
registry  of  Liverpool,  or  in  the  district  registry  of 
Manchester,  the  district  registrar  shall  act  in  respect 
thereof,  and  throughout  aU  the  proceedings  therein, 
as  a  chief  derk  of  the  judge  of  the  Chancery  Division 
to  whom  the  cause  or  matter  is  assigned."  1  need  not 
discuss  whether,  under  that  rule,  the  district  registrar 
could  have  made  an  order  in  the  same  way  as  a  chief 
dlerk,  because  the  rule  goes  on  to  say  that  he  is  to  act 
not  only  as  chief  clenc,  but  also  as  registrar  and 
taxing  master,  *'  according  to  directions  to  be  given 
from  time  to  time  by  such  judge."  Therefore,  it  is 
dear  that  when  once  you  have  a  cause  or  matter 
commenced  in  the  Liverpool  District  Registry  there- 
upon the  district  registrar  becomes  empowered  to  act 
as  a  registrar  of  the  Chancery  Division,  and  comes 
distinctiy  within  the  second  branch  of  rule  18  of  order 
62,  and  can  make  an  order  which  formerly  was  made 
by  the  secretaries  of  the  Master  of  the  KoUs.  But 
Mr.  Bardswell  pointed  out  that,  however  that  might 
be,  it  is  not  usual  for  the  district  registrar  to  make 
such  an  order  as  this,  and  that  he  ought  not  to 


have  made  it,   and  that  in  that  sense  the  order 
irregular. 

l£e  directions  given  by  me  to  the  district 
trars,  though  they  have  not  the  force  of  rules, 
intended  to  lay  down  what  is  and  what  is  not  vi 
their  cognizance,  and  I  am  glad  to  find  that  thejr 
known  to  the  profession,  for  it  is  convenieat  for  ^^ 
to  be  informed  as  to  what  my  officers  have  dirw 
to  do.     One  of    these  directions,    as    stated  in 
Annual  Practice,  1890-1,  p.  605,  is  this  :— 

**  Delivery  and  Taxation  of  Costs. — On  ana 
tion  against  a  solicitor  for  delivery  and  taxstion  of 
bill  of  costs  and  delivery  up  of  deeds,  the  dis  ' 
registrar  shall  hear    the    application,  complete 
evidence,  and  then  refer  it  to  the  judgte." 

Upon  that  it  is  said  that  the  district  registrar  a 
not  to  have  made  this  order.     Whether  I  had  ^' 
of  course  in  my  mind  when  I  drew  up  that 
caimot  say,  but  the  language  of  it  is  distincUvagaii 
Mr.  Bardswell*s  contention.     In  the  first  jiaoe. ' 
reg^trar  is  to  **  complete  the  evidence."    Kow, 
a  petition  of  course  there  is  no  evidence,  and 
fore  the  words  "  complete  the  evidence  "  caimot 
any  connection  with  a  petition    of    oonzse. 
again,  the  words  *^  delivery  and  taxation  of  a 
costs "  are  mentioned  and  connected  by  the 
tive  *'  and,"  with  the  words  **  delivery  up  of 
which  latter  words  are  inconsistent  with  a  pe 
course.     Again,  the  registrar  is  directed  to  hear 
application ;  but  there  is  no  hearing  of  a  petitiflBJ 
course.     All  tiiat  the  district  registrar  can  do 
that  direction  is  to  see  that  the   applicatioo  isj 
proper  form,  and  that  the  order  goes  in  a  proper 
The  whole  language,  in  my  opinion,  points  to 
thing  where  there  is  not  only  a  discretion,  but 
something  can  be  said  on  both  sides.     I  caimot 
that  can  prevent  the  district  registrar  from 
order  on  a  petition  of  course  when  the  judge 
nothing  himsdf  but  say,  "  Common  order,"  and 
the  registrar  must  send  the  petition  up  to  Lon( 
and  so  cause  useless  expense. 

Accordingly  it  appears  to  me  on  all  these 
that  this  motion  fails  upon  the  question  of 
larity,  and  must  be  refused. 

The  other  point  raised  is  that  this  taxation 
have  been  removed  to  London.     I  am  always  ai 
referring  to  my  own  language  in  other  cases, 
where  by  so  doing  I  can  avoid  saying  the  same 
over  again,  and  it  is  only  for  that  reason  that  I 
to  the  case  of  Neath  and  Bristol  Steamship  Co,y  58 
N.  S.  180,  36  W.  R.  Dig.  42,  which  is  mentioned  ia] 
ATiTiiift.1  Practice  fp.  610),  and  where  I  endeftvoni 
lay  down  the  rule  that  there  are  two  classes  of 
in  which  the  power  of  transfer,  of  causes  or 
pending  in  the    Liverpool  and  Manchester 
registries,  should  be  exercised — first,  when  the 
considers  that  parties  have  improperly  comm 
proceedings  in  such  registries   in  order,  under 
altered  practice,  to  advance  their  litigation; 
secondly,  when    the    balance    of    oonvenienoe 
favour  of  transferring  the  case  to  London. 

Now,  with  regard  to  the  first  of  these  two 
of  cases,  I  have  nere  a  petition  for  taxation  bj  a 
pany  whose  domicile— or  at  any  rate,  its  place  of  ^^ 
ness — ^is  in  liverpool.    There  is  no  reason  to  supf 
and  it  is  not  suggested,  that  the  petition  was  prwej 
to  the  Liverpool  District  Registiy  in  order  to  m 
any  unfair  advantage.     It  is  true  that  the  oomrt 
debtor — or,  rather,  the  gentleman  whose  hill  of  < 
they  require  to  see — ^lives  in  Sheffield.    It  ni*y 
said  that  they  might  have  sued  him,  and  that  in 
ordinary  course  they  would  sue  him,  in  fiBieffield ; 
on  the  other  hand,  this  is  not  an  ordinary  case  of  ^ 
a  person  for  debt.     He  is  their  creditor.    Will 
any  special  circumstances  to  convince  me  to  the  d 
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nij,  I  do  not  think  that  this  case  conies  within  the 
int  class  of  cases  to  which  I  have  referred. 
Upon  the  question  whether  it  falls  within  the  other 
\m  of  cases  there  is  a  little  more  difficulty.  It  is  said 
iat  it  would  be  more  convenient  if  the  taxation  were 
>take  place  in  London.  A  solicitor  living  in  Sheffield 
i^t  or  might  not  go  to  London  more  easily  than  to 
irerpool.  Mr.  Porrett  has  agents  in  London  as  all 
nmtry  solidtors  have.  I  gather,  however,  that  he 
onld  attend  the  taxation  himself,  and  that  he  would 
9t  employ  his  London  agents  except  as  a  matter  of 
im.  Therefore  I  do  not  think  there  is  very  much  in 
le  London  agency  argument.  I  am  not  convinced 
lat  it  is  more  difficult  to  get  from  Sheffield  to  Liver- 
Mi  than  from  Sheffield  to  London ;  on  the  other  hand, 
le  company's  books  are  in  Liverpool,  and  are,  I  sup- 
Me,  constantly  required  for  the  purposes  of  their 
Kmess.  Consequently  it  would  not  be  of  much 
nvenienoe  to  them  to  have  the  taxation  proceeded 
(til  in  London.  Therefore  I  do  not  think  I  ought  to 
itarb  this  order  on  the  groimd  of  the  balance  of 
Bvenience. 

I  therefore  refuse  this  motion,  with  costs,  and  Mr. 
Rett  must  deliver  his  bill  on  or  before  the  3rd  of 
ndi. 

floIicitorB,  Jaques  Jh  Co,  ;  Oeorge  Thatcher,  for  Fisher, 
mdya,  &  Crosfieldy  Liverpool. 


tgUWaj?^}  J- 27;  Feb.  16. 

BOYDBLL  V.  MHiLAR.  (a.) 

^bh-Couidy  courts — Action  of  c/mtract  begun  in  High 
C(furt  and  afterwards  remitted  to  county  cjmrt — Judg- 
ment for  less  than  £50 — Change  of  solicitors— Bight  of 
^ieitor  who  Tiad  acted  in  High  Court  to  High  Court 
mti  against  dient— County  Courts  Act,  1888,  s,  118. 

A%  action  for  some  £30  for  work  done  was  commenced 
like  High  Court,  and  was  afterwards  remitted  to  a 
niv  court,  where  judgment  was  given  for  the  plaintiff 
r  £30  and  costs.  Before  the  order  to  remit  was  made 
I  fiaintiff  changed  his  solicitor,  and  the  solicitor  who 
iadedfor  him  in  the  High  Court  ceased  to  axtfor  him 
iheat^on.  The  registrar  of  the  county  court  taxed 
i  (otk  of  the  proceedings  in  the  county  court  on  the 
Mrfy  court  scale,  hut  he  refused  to  tax  the  costs  of 
»  «rf»ator  who  had  acted  for  the  plaintiff  in  the 
^h  Court  on  the  High  Court  scale.  In  an  action 
^ht  in  a  county  court  by  this  solicitor  to  recover  from 
idieat  the  costs  incurred  by  him  in  the  High  Court  on 
fSigh  Court  scale, 

Mdd,  that  the  solicitor  was  entitled  to  recover  these 
*  from  his  client,  as  such  costs  did  not  come  within 
Won  118  of  the  County  Courts  Act,  1888,  not  being 
)kfw  work  done  in  any  county  court. 

Appeal  by  plaintifF  from  Clerkenwell  County  Court. 
jUne  plamtm,  who  is  a  solicitor,  brought  an  action 
Tt  a  former  client  in  the  Clerkenwell  County 
to  recover    a   bill    of   costs,   amountins:    to 
1128. 2d.  ^ 

i  present  plaintiff  had  acted  as  the  defendant's 
tor  in  a  claim  for  some  £35  for  work  done,  which 
I  defendant  had  against  a  Mr.  Mclver.  As  it  was 
^posed  that  the  claim  would  not  be  disputed,  and 
t  judgment  might  be  obtained  under  order  14  if 
I  action  were  brought  in  the  High  Court,  the  action 
fMiUar  v.  Mclver  was  brought  in  the  High  Court. 
*clver  did  not  appear  and  judgment  was  signed 

^)  Reported  by  Sir  Sherston  Baker,  Barrister-at- 
Law. 


for  default  of  appearance,  but  afterwards,  on  the 
application  of  Mclver,  this  judgment  was  set  aside 
and  Mclver  was  allowed  to  come  in  and  defend  on 
paying  the  amount  of  the  claim  into  court,  and  it  was 
a  part  of  the  order  that  the  costs  occasioned  by  the 
setting  this  judgment  aside  should  be  the  plaintifTs 
costs  in  any  event.  After  this  order  an  application 
was  made  by  Mclver  to  have  the  action  remitted  to  a 
county  court;  this  application  was  adjourned,  and 
during  this  adjournment  the  present  defendant, 
Millar,  changed  his  solicitor,  the  present  plaintiff, 
and  the  present  plaintiff  ceased  to  act  for  Millar  in  the 
action,  and  did  not,  in  fact,  act  for  him  in  the  county 
court.  After  this  change  of  solicitors  the  action  was 
remitted,  under  section  65  of  the  County  Courts  Act, 
1888,  to  Brompton  County  Court,  where  it  was  tried, 
and  where  judgment  was  given  for  the  then  plaintiff, 
Millar,  for  £30,  and  costs. 

On  the  taxation  of  the  costs  by  the  registrar  of  the 
Brompton  County  Court,  the  registrar  t^ed  the  costs 
of  the  proceedings  in  the  county  court  on  the  county 
court  scale  at  £6,  and  that  sum  was  paid  over  by 
Mclver  to  Millar  in  respect  of  the  costs  of  the  action. 
At  this  taxation  the  present  plaintiff  was  represented, 
and  a  request  was  made  on  his  behalf  that  his  costs 
which  he  had  incurred  in  the  High  Court  before  he 
ceased  to  act  as  solicitor  in  the  case  should  be  taxed 
and  allowed  to  him  as  against  his  former  client  on  the 
High  Court  scale.  The  registrar  refused  to  tax  or 
allow  these  costs,  and  it  was  alleged  by  the  present 
plaintiff  that  if  these  costs  had  been  taxed  on  the 
High  Court  scale,  as  between  himself  and  his  client, 
they  would  have  amoimted  to  £16  12s.  2d.,  the 
amount  for  which  the  present  action  is  brought. 

The  present  plaintiff  then  brought  this  action  in 
the  Clerkenwell  County  Court  to  recover  these  costs 
from  his  former  client ;  the  whole  of  the  costs  now 
sued  for  were  incurred  in  the  High  Court. 

The  countv  court  judge  was  of  opinion  that  these 
costs  came  within  section  1 18  of  the  Coimty  Courts  Act, 
1888,  and  that,  not  having  been  allowed  on  taxation 
by  the  registiar,  they  could  not  be  recovered.  He 
accordingly  nonsuited  the  plaintiff,  but  gave  leave  to 
appeal. 

The  plaintiff  appealed. 

B,  M.  Bray,  for  the  plaintiff. — ^The  rule  in  the  High 
Court  which  provides  that  if  less  than  £50  is  re- 
covered only  county  court  costs  are  allowed,  applies 
only  to  costs  between  party  and  party,  and  does  not 
prevent  a  solicitor  recovering  High  Court  costs  as 
against  his  own  client.  The  scales  of  costs  in  use  in 
the  county  court  apply  to  costs  incurred  in  the  county 
court  only,  and  do  not  touch  costs  in  the  High  Court, 
and  the  scales  of  costs  referred  to  in  section  118  affect 
only  costs  incurred  in  the  county  court,  and  do  not 
affect  costs  incurred  in  the  High  Court.  If  there  had 
been  no  transfer  to  the  coimty  court,  then,  although 
High  Court  costs  may  not  have  been  recoverable  as 
between  party  and  party  without  an  order  of  a 
I,  sucn  costs  as  between  solicitor  and  client  would 


have  been  recoverable  from  the  client.  There  may  be 
a  different  scale  of  costs  recoverable  as  between  soli- 
citor and  client  from  what  would  be  recoverable  as 
between  party  and  party:  In  re  Langlois  &  Biden, 
ante,  p.  181,  1891, 1  Q.  B.  349.  Here  the  plaintiff  has 
done  work  in  the  High  Court ;  there  is  no  scale  in  the 
county  court  applicable,  and  section  118  does  not 
affect  the  right  to  recover  these  costs,  as  that  section 
refers  only  to  costs  incurred  in  the  county  court. 

8.  Lynch,  for  the  defendant. — Ord.  50,  r.  7,  of  the 
County  Court  Bules,  1889,  deals  with  the  taxation  of 
costs  by  the  registrar  in  a  case  where  the  action  has 
been  transmitted  to  a  county  court.  That  rule  pro- 
vides that  in  taxing  the  ci^^^gcorred  in  the  High 
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Court,  the  registrar  shall  tax  according  to  the  scales 
in  use  in  the  High  Court,  except  where  the  plaintiff,  in 
an  action  founded  on  contract,  recovers  less  than  £50. 
The  plaintiff  in  that  action  did  recover  less  than 
£50,  and  there  was  no  order  of  a  judge  to  allow  High 
Court  costs,  so  that  there  was  no  power  to  tax  the 
costs  incuired  in  the  High  Court  at  all.  Costs 
between  solicitor  and  client  may  also  be  taxed  by  the 
registrar,  and  he  is  the  onlv  proper  officer  to  tax 
them.  The  case  comes  withm  section  118,  and  as 
these  costs  were  not  allowed  by  the  registrar,  they 
cannot  be  recovered.  Ord.  50,  r.  7,  applies  to  aU  taxa- 
tions, to  taxations  between  solicitor  and  dient  as  well 
as  between  party  and  party. 
Bray  replied.  Cur.  adv,  vult, 

Feb.  16. — Cave,  J.,  read  the  following  judgment : — 
This  is  an  action  in  tiiie  county  court  by  the  plaintiff, 
who  is  a  solicitor,  to  recover  a  bill  amounting  to  £16 
against  the  defendant.  At  the  trial  the  retainer  was 
admitted,  but  it  was  alleged  that  the  costs  came  within 
section  118  of  the  County  Courts  Act,  1888,  and  not 
having  been  allowed  on  taxation,  as  therein  provided, 
could  not  be  recovered  from  the  client.  The  learned 
judge  was  of  this  opinion  and  nonsuited  the 
plaintiff. 

The  action  in  respect  of  which  these  costs  were 
claimed  was  commenced  and  certain  proceedings  were 
taken  in  the  High  Court,  but  after  a  time  an  order 
was  obtained  remitting  the  action  for  trial  to  the 
coimty  court  of  Brompton.  After  the  order  was 
obtained  the  plaintiff  ceased  to  act  for  the  defendant 
and  never  in  fact  acted  as  his  solicitor  in  the  county 
court.  Under  these  circumstances  it  seems  to  me  to 
be  xuinecessary  to  consider  what  the  plaintiff's  position 
would  have  been  if  he  had  gone  on  with  the  auction  in 
the  county  court.  He  did  not  do  so,  and,  therefore, 
I  think  it  is  impossible  to  bring  the  case  within  section 
118,  as  none  of  the  plaintiff's  charges  are  for  work 
done  in  any  county  court.  What,  then,  waB  the  judge 
to  do  ?  If  the  defendant  had  applied  to  him  for  an 
adjournment  to  enable  him  to  get  an  order  of  this 
court  referring  the  bill  to  a  master  for  taxation,  the 
judge  might  very  reasonably  have  adjourned  the  trial 
to  enable  this  to  be  done.  If  the  defendant  did  not 
desire  this,  the  learned  judffe  was,  it  seems  to  me, 
bound  to  try  the  case  hunsdf ,  and  decide  upon  the 
reasonableness  and  propriety  of  the  charges.  The 
case  must  go  back  to  be  tried  by  the  county  court 
judge,  unless  the  defendant  desires  to  have  the  usual 
reference  to  a  master  to  tax,  and  the  defendant  must 
pay  the  costs  of  the  appeal,  and  such  of  the  costs 
below  as  may  have  been  thrown  away. 

Vaitghan  Williams,  J.,  concurred  in  the  above 
judgment. 

Appeal  allowed.  Order  tJiat  the  case  ahovld  go  hack 
to  the  judge  for  a  new  trial. 

Solicitor  for  the  plaintiff,  The  plaintiff  in  person. 

Solicitor  for  the  defendant,  John  Evans, 


Dec.  18. 


Prob.  Div.  and  Adm.  Div.  I 
Admiralty.  | 

"  The  Umbilo."  (a.) 
Shipping — Limitation  of  liability — Practice — Calcula- 
tion of  amount  of  plaintiffs^  liability  in  the  case  of 
steamships  measured  for  purpose  of  registry  since 
December  31,  1889 — Merchant  Shipping  {Tonnage) 
Act,  1889  (52  &  53  Vict,  c,  43),  s,  3. 
In  a  case  where  the  owners  of  a  British  steamship, 

(a.)  Beported  by  C.  F.  Jemmett,  Esq.,  Barrister-at- 
Law. 


buiU  since  March,  1889,  and  measured  for  tkepurpose^^^ 
registry  since  December  31  in  that  year,  sought  to  limii 
their  liability  under  the  Merdiant  Shipping  Ads  for 
the  consequences  of  improper  navigation,  the  ooari  U 
appearing  on  the  certificate  of  registry  that  the  grom 
tonnage  of  the  steamship  vkm  stated  to  he  1,922*82  tem\ 
refused,  no  other  evidence  as  to  the  gross  tonnage  of  Hm, 
steamship  having  been  given,  to  allow  the  plaintifij  m 
calculating  the  amount  of  the  tonnage  of  their  ship  fm 
the  purpose  of  the  suit,  to  deduct  from  such  1,922*62 
any  of  the  deductions  ordered  to  he  made  fnm 
measurement  of  tonnage  by  tlie  Srd  section  of  the  Met* 
chant  Shipping  {Tonnage)  Act,  1889,  or  anyd&frie^ 
ductions  other  than  certain  deductions  which  the  difeBd- 
ants  admitted  ought  to  he  made  from  such  ammtt  ^f^ 
1,922*82  tons. 

This  was  an  action  of  limitation  of  liability  msA' 
tuted  by  the  owners  of  the  British  steamship  Umh^ 
for  the  purpose  of  limiting  their  liability  under  thm 
Merchant  Shipping  Acts  for  the  conseqoence  of 
collision  between  The  Umbilo  and  the  barque  Eihd. 

On  behalf  of  the  plaintiffs  an  affidavit  was  broug^ 
in  from  whidi,  and  from  a  copy  of  the  re^ 
The  Umbilo  annexed  as  an  exhibit  to  such  affidavif 
it  appeared  that  The  Umbilo  was  a  British  steamsiii| 
built  in  1890,  and  registered  on  the  Ist  of  Marcli  b 
that  year,  and  that  me  particulars  of  tonnage  sta 
on  her  register  were  as  follows : — 

Particulars  of  Tonnage. 
Oross  Tonnage. 

Under  tonnage  deck 1,805 

Closed  in  spaces  above  the  tonnage  dock  (if 

any 

Space  or  spaces  between  decks — 

Poop 21*81 

Side  houses 20-71 

Round  houses.        .        .   -     .         .         .66. 
Other  closed  in  spaces  (if  any)  as  follows — 

Chart  house 3'7S 

Excess  of  hatchways      ....        5*31 


Gross  tonnage  ....  l,922*8f 
Deductions  as  per  contra        ....     690*^ 

Registered  tonnage  .         .         .  1,231^ 

Deductions  Allowed, 
On  aoooimt  of  space  required  for  propelling 

power S\9'% 

On  account  of  spaces  occupied  by  seamen  or 

apprentices,  and  appropriated  to  their  nee, 

and  kept  free  from  goods  or  stores  of  eveiy 

kind  not  being  the  personal  property  of  the 

men.    These  spaces  are  the  following,  vie. — 

Lower  forecastle     .        .        .        .31*37 

Boimd  and  side  houses  .        .         .   27*43 

Poop 2*06 

eo-w 

Under  Act,  1889— 

Master's  room         ....     5*14 


Chart  room 3*73 

Boatswain's  stores ....     5*41 


14-78 


Total  deductions  .  .  690*94 

The  action  now  came  on  to  be  heard  before  tbft 
President  (the  Bight  Hon.  Sir  James  Hannen). 

Lauristen  Batten,  for  the  plainti£Bi,  oontendei 
that  the  "gross  tonnage  of  The  Umhilo,  without 
deduction  on  account  of  engine  room,"  on  which  the  1 
plaintiffis'  liability  was  limited  under  the  Merdmit 
Shipping  Acts,  was  not  the  '*  gross  tonnage  "  staled 
on  the  certificate  of  registry  for  the  oonTenieDoe  (d 
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Board  of  Trade  surveyors  iii  working  out  what 
the  net  registered  tonnage  of  The  Umbilo,  but, 
the  contrary,  only  differed  from  such  net  registered 
mage  by  the  allowance  for  the  propelling  power 
Thf  Umbilo  under  the  Merchant  Shipping  Acts 
iig  added  to  such  net  registered  tonnage,  and  that 
[uently  as  The  Umbilo,  like  all  other  registered 
1  ships,  had  been  measured  for  the  purpose  of 
istry,  the  spaces  which  were,  under  the  3rd 
ion  of  the  Merchant  Shipping  (Tonnage)  Act,  1889, 
icted  to  be  not  included  in  her  tonnage  ought  no 
te  than  crew  space  to  be  included  in  the  tonnage  on 
Ichthe  liability  of  her  owners  was  to  be  calculated, 
le  referred  to  The  Franconia,  27  W.  K.  128,  3 
^B.  1«;  The  Pahrmo,  33  W.  R.  643,  10  P.  D.  21. • 

Builer  Aspinall,  for  the  defendants. 

Cur,  adv.  vult. 

Dec.  18.— Hanxex,  P.— This  is  a  suit  by  the 
vners  of  the  screw  steamship  Umbilo  for  the  hmita- 
ioQ  of  their  liability  in  respect  of  the  damage  caused 
B  the  defendants'  barque  Ethel  by  a  collision 
■hrecn  tliat  vessel  and  2'he  Umbilo  without  the 
etnal  fault  or  privity  of  the  plaintiffs. 

Ihe  question  in  the  case  is,  what  deduction  should 
e  made  from  the  gross  tonnage  of  llie  Umbilo  in  com- 
lating  the  amount  to  which  the  plaintiffs*  liability 
hould  be  limited  ?  By  the  Merchant  Shipping  Act 
imendment  Act,  1862,  s.  a4,  it  is  enacted  that  the 
itimated  tonnage  is  to  be  *  *  in  the  case  of  steamships 
be  gross  tonnage  without  deductions  on  account  of 
agine  room."  It  was  hot  disputed  that  the  plaintffs 
roe  entitled,  in  computing  the  gross  tonnage  of  their 
ttsd.  to  deduct  the  space  appointed  for  the  berthing 
I  the  crew,  but  the  plaintiffs  f  m-ther  contended  that 
hej  are  entitled  to  certain  other  deductions  under  the 
lichant  Shipping  (Tonnage)  Act,  1889  (52  &  53 
^t.  c.  43).  By  the  3rd  section  of  that  Act  it  is 
aacted  that  "  in  measuring  or  remeasuring  a  ship 
Rr  the  purpose  of  ascertaining  her  register  tonnage, 
be  following  deductions  shall  bp  made  from  the 
^Bcea  induded  in  the  measurement  of  the  tonnage 

.  .  (1)  Any  space  used  exclusively  for  tne 
ooommodation  of  the  master.  (2)  Any  space  used 
xdnsively  for  the  working  of  the  helm  and  the 
Dehor  gear,  or  for  keeping  charts,  signals,  and  other 
Brtmments  of  navigation,  and  boatswain's  stores. 
5)  The  space  occupied  by  the  donkey  engines  and 
oiler,  if  connected  with  the  main  pumps  of  the  ship." 
^or  the  defence  it  was  argued  that  tliis  enactment  did 
ot  apply  to  the  computation  of  the  "  gross  tonnage," 
ipon  wluch  the  liability  of  the  owner  is  based,  and  it 

Spears  to  me  that  this  argimient  is  well  founded, 
rthe  Ist  section  of  the  Act  of  1889  it  is  enacted 
bat "  in  the  measurement  of  a  ship  for  the  purpose 

*  In  support  of  this  argument  it  is  not  immaterial 
0  notice  tnat  the  term  **  gross  tonnage "  does  not 
ccor  in  the  statutory  form  of  certificate  of  registry 
ODtained  in  the  first  schedule  to  the  Merchant 
Shipping  Act,  1854 ;  that  the  present  form  of  certifi- 
»te  of  registry  is  a  later  form  issued  by  the  Com- 
nissioners  of  Customs  and  consented  to  by  the  Board 
if  Trade  under  section  96  of  the  Act  of  1854,  and 
hat  the  tonnage  on  which  the  liability  of  steamships 
inder  the  Merchant  Shipping  Acts  is  to  be  calculated 
w  been  the  subject  of  a  decision  of  the  Court  of 
faasionin  Burrell  v.  Simpson,  4  Sess.  Cas.,  4th  series, 
V 177,  whilst  by  the  effect  of  sections  21  and  26  of 
ifi  Act  of  1854,  and  sections  3  and  7  of  the  Merchant 
Shipping  (Tonnage)  Act,  1889,  the  tonnage  of  any  ship 
jwasured  for  the  purpose  of  registry  imder  those  Acts 
if  except  so  far  as  the  Merchant  Shipping  Act,  1867, 
Bag  introduced  a  modification,  to  be  deemed  the 
"tonnage  "  of  such  ship. 


of  ascertaining  her  registered  tonnage  no  deduction 
shall  be  allowed  for  any  space  which  has  not  been 
first  included  in  the  measurement  of  her  tonnage." 
That  is,  in  her  gross  tonnage.  But,  as  I  have  already 
pointed  out,  that  gross  tonnage  affords  the  measure  of 
the  shipownei-s'  liability.  The  deductions  claimed  by 
the  plaintiffs  must,  therefore,  be  reduced  by  14*78 
tons. 

Solicitors   for  the    plaintiffs,  WcUtona,  Johnson,  d: 
Bubb, 

Solicitors  for  the  defendants,  Batter  ell  tfc  Roche, 


(JTourt  of  appeal- 


Jan.  16. 


App.  Bankruptcy. 

Ex  jHirte  Margrett. 
In    re    SOLTYKOFF.  (a.) 

Bankruptcy  petition — Infant  sued  on  bill  of  exchange — 
Necessaries  supplied — Inditrsee  of  bill  as  petitioner — 
Ntm-liability  of  in f ant — Infants'  Relief  Act,  1874  (37 
A  38  Vict,  c.  62)~Bills  of  Exchange  Act,  1882  (45  A 
46  Vict,  c,  61),  s,  22. 

The  indorsee  of  a  bill  of  excham/e  cannot  sue  or  present 
a  petition  in  Ixinkrnptcy  against  a  person  upon  his 
acceptance,  whilst  an  infant,  of  the  bill,  even  though  the 
original  consideration  for  the  bill  were  the  supply  of 
necessaries  to  the  infant. 

Appeal  from  the  dismissal,  by  Mr.  Registrar  Link- 
later,  of  a  petition  in  bankruptcy. 

The  petitioning  creditor,  Margrett,  was  the 
indorsee  of  four  bills  of  exchange,  amounting  in  all 
to  £2,000,  accepted  by  Soltykoff  when  an  infant 
in  consideration  of  goods,  alleged  to  have  been 
necessaries,  supplied  to  him  by  the  indorser  of  the 
bills.  The  petitioner  had  sued  and  obtained  judgment 
upon  the  said  bills  as  indorsee,  and  not  upon  the 
original  contract. 

ThQ  registrar  dismissed  the  petition,  on  the  ground 
of  the  infancy  of  Soltykoff  at  the  time  of  the  making 
of  the  bills. 

Against  this  order  the  petitioner  now  appealed. 

Bigham,  Q.C.,  and  Kisch,  for  the  appellant. — 
Though  the  cases  admittedly  appear  against  the 
appellant's  contention  that  tm  infant  will  be  niado 
liable  to  the  indorsee  of  a  bill  of  exchange,  provided 
the  consideration  originally  given  for  the  bill  had 
been  necesscuies  supplied,  they  were  all  decisions  at 
Nisi  Prius,  and  shoiud  bo  overruled. 

They  cited  Trueman  v.  Hurst,  1  T.  R.  40  ;  Williamson 
V.  Waits,  1  Camp.  552;  Barnes  A  Co.  v.  Toye,  13  Q.  B.  D. 
410,  32  W.  R.  Dig.  97 ;  Stevens  v.  Jackson,  4  Camp. 
164 ;  Bateman  v.  Kingston,  6  L.  R.  Ir.  328,  28  W.  R. 
Dig.  107. 

Finlay,  Q.C.,  and  Herbert  Reed,  for  the  respondent, 
were  not  called  upon. 

Lord  EsHER,  M.R.— In  this  case  the  creditor  pre- 
sented a  petition  in  bankruptcy  upon  a  debt  con- 
tracted upon  certain  bills  of  exchange  between  the 
indorser  of  the  bills  and  the  acceptor,  the  person 
against  whom  the  petition  has  been  here  presented.  At 
the  time  of  such  acceptance  this  person  was  an  infant. 
The  registrar  held  that,  that  being  so,  he  could  not  be 
made  amenable  to  the  petitioner.  What  was  the 
relation  between    the    parties  ?      Assume    that    the 


(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
mter-at-Law^ 
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original  consideration  for  the  bills  of  exchange  had 
been  necessaries  supplied  to  the  acceptor  as  an  infant, 
the  petitioning  creditor  did  not  supply  these,  nor  does 
he  sue  on  that  contract ;  he  sues  as  indorsee  on  a  bill 
of  exchange,  in  accordance  with  the  custom  of  mer- 
chants. It  is  immaterial  whether  the  drawer  of  the 
bill  had  any  consideration  for  it  or  not.  The  relation 
between  the  parties  is  simply  that  of  indorsee  and 
acceptor  of  the  bill  of  exchange. 

It  has  been  held  for  a  long  time,  and  through  a 
long  series  of  cases,  that  an  infant  cannot  make  him- 
self liable  upon  negotiable  instruments  such  as  bills 
of  exchange  and  promissory  notes.  It  is  argued  that 
the  decisions  cited  are  not  binding  upon  us  as  having 
been  decided  at  Nisi  Prim,  Perhaps  that  is  so ;  but 
it  would  nevertheless  be  wrong  of  us,  even  if  we 
desired  to  do  so,  to  overrule  such  well-established  case 
law. 

I  approve  of  those  decisions,  and  I  go  further  and 
say  that  even  if  an  infant  be  sued  in  consideration  of 
necessaries  supplied  upon  a  bill  of  exchange  or 
promissory  note  as  such,  both  the  cases  and  the 
principle  of  law  show  that  the  infant  could  not  bind 
himself  by  such  a  contract.  I  mean  that  if,  having 
supplied  necessaries  to  an  infant,  the  contractor  sued 
and  relied  upon  a  bill  of  exchange  or  promissory  note 
and  offered  no  other  evidence  of  the  contract,  tiie 
infant  could  not  be  made  liable  on  such  instruments, 
either  to  the  pariy  who  supplied  the  necessaries  or 
to  anyone  else  holfung  the  instruments. 

The  cases  and  principle  of  law  there  laid  down  are 
further  supported  by  the  Infants*  Relief  Act,  1874, 
which  necessarily  implies  that  infants  are  not  liable 
upon  such  instruments.  The  Bills  of  Exchange  Act, 
1882,  is  to  the  same  effect.  This  appeal  must  be  dis- 
missed. 

BowEN,  L.J. — I  am  entirely  of  the  same  opinion, 
and  upon  the  same  principle,  which  may  be  summarized 
as  follows.  The  contract  here  is  not  a  contract  upon 
the  original  consideration — ^that  is  to  say,  it  is  not  a 
contract  in  itself  for  necessaries  to  be  supplied  to  the 
infant.  But  the  Infants'  Relief  Act,  1874,  and  the 
Bills  of  Exchange  Act,  1882,  s.  22,  confirm  by 
implication  the  law  laid  down  in  the  long  series  of 


Lopes,   L.J. — I  agree.    The  petitioning   creditor 
was  the  indorsee  of  these  bills,  and  sued  as  such.   The 

?!uestion  of  '*  necessaries ''  does  not  arise  at  all.  I  go 
urther  and  say  that,  even  if  there  were  originally  a 
contract  for  necessaries  between  the  parties,  the  infant 
would  not  be  liable  upon  a  bill  of  exchange  or  pro- 
missory note.  The  person  who  supplied  the  necessaries 
would  have  his  other  remedy,  such  as  by  action  for 
goods  sold  and  delivered.  All  the  authorities,  as 
well  as  the  recent  Acts  alluded  to,  bear  out  this  con- 
tention. 

Appeal  dismissed. 

Solicitors    for    the    appellant,   Smiles,  Binyouy    tk 
Ollard, 

Solicitors  for  the  respondent,  Williams  dk  James, 


Prom  Q.  B.  Div.  Dec.  19. 

Barrow  v.  Isaacs  &  Son.  (a.) 

Landlord  and  tenant — Breach  of  covenant  not  to  under- 
let— Proviso  for  re-entry — Relief  against  forfeiture — 
Negligence, 

In  a  lease  the  lessees  covenanted  not  to  underlet  the 
(o.)  Reported  by  W,  F,  BAJtRY,  Esq.,  Barrister  atj 


premises  or  any  part  thereof  without  the  comoU  in 
writing  of  the  lessor^  such  consent  not  to  be  arbitrmUfi 
withheld  in  the  case  of  a  respedahfe  and  rtspontiUe 
person^  and  there  was  a  proviso  for  re-entry  in  cote  tit 
lessees  did  not  observe  and  perform  the  covenantt.  Tki 
lessees  underlet  part  of  the  premises  without  the  consent  </ 
the  lessor  under  these  circumstances:  The  defendanU 
left  the  matter  in  the  hands  of  their  solicitor,  v:io  W 
the  custody  of  the  original  lease.  Owing  to  the  negligence 
of  the  solicitor  and  his  managing  clerk  in  not  examining 
the  original  lease,  the  necessity  of  obtaining  the  UttorU 
consent  escaped  their  attention.  It  was  admitted  that  the 
sub-tenants  were  respectable  and  responsibU  perum,  and 
that  no  injury  had  been  occasioned  to  the  lessor  hftk 
omission  to  ask  his  consent.  In  an  action  to  fW6«r 
possession  Under  the  proviso  for  re-entry. 

Held,  that  there  had  been  a  breach  of  covenant  atiiia§ 
the  lessor  to  re-enter. 

Held,  further,  that  the  court  would  not  grant  r^ 
from  the  forfeiture :  by  Lopes  and  Kay,  L.JJ.,  upon  ike 
ground  tliat,  assuming  this  was  a  case  of  "  muiah'"  in 
which  equity  had  jurisdiction  to  grant  relief,  the  awrt, 
in  the  exercise  of  its  discretion,  would  not  relieve,  Oi  the 
mistake  arose  through  the  negligence  of  the  lessees  or  their 
agents ;  by  Lord  Esher,  M.R.,  that  this  was  wt  a  om 
of  "  mistake,"  and  that,  therefore,  the  couH  had  m 
jurisdiction  to  grant  relief. 

Appeal  from  the  judgment  of  Day,  J.,  in  favoarol 
the  plaintiff,   at  the  trial  of  the  action  witk)iLt  i 

The  action  was  to  recover  possession  of  oertaia 
premises  under  a  proviso  for  re-entry,  upon  breach  of 
covenant  in  a  lease.  The  facts  are  fidly  set  oat  is 
the  judgment  of  Eay,  L.J.  It  is  sufficient  to  state 
them  here  shortly  as  follows : — ^The  plaintiff  demiied 
a  warehouse  to  the  defendants  for  a  term  of  yean. 
The  lease  contained  a  covenant  by  the  defendants  not 
to  assign,  underlet,  or  part  with  the  possesion  of  the 
premises  or  any  part  thereof  without  the  licence  ud 
consent  in  writing  of  the  plaintiff  for  that  porpoa 
first  had  and  obtained,  which  consent  the  plamtzff 
agreed  should  not  be  arbitrarily  withheld  in  the  caw 
of  a  respectable  and  responsible  person  ;  and  that 
was  a  proviso  for  re-entry  in  case  the  defendants  did 
not  wwl  and  truly  observe  and  perform  the  covenants. 
The  defendants  underlet  part  of  the  premises  to  s 
tenant,  and  for  this  purpose  obtained  me  consent  is 
writing  of  the  plaintiff.  Subsequently  the  defendiati 
underlet  another  portion  of  the  premises  to  anotiff 
tenant,  and  the  defendants*  solicitor,  to  whom  the 
carrying  out  of  the  underlease  was  left,  omitted  to 
get  the  consent  of  the  plaintiff,  having  ior^oi^  that 
such  consent  was  necessary.  The  plamtiff  thai 
brought  this  action  to  recover  possession.  It  wtf 
admitted  that  the  sub-tenant  was  a  resnectable  ind 
responsible  person.  It  appeared  that  the  plaintiff, 
upon  being  applied  to  for  his  consent  after  theexea- 
tion  of  the  imderlease,  and  after  the  omission  hsd 
been  discovered,  refused  to  give  his  consent 

Day,  J.,  held  that  there  had  been  a  b«^^ 
covenant  entitling  the  plaintiff  to  re-enter,  a"".^ 
the  defendants  had  not  brought  themselves  to^ 
any  groimd  upon  which  equity  would  grant  reW 
from  the  forfeiture. 

The  defendants  appealed. 

Pollard  Slid  Buf us  Isaacs,  for  the  defendants.--Th* 
true  construction  of  the  covenant  is  that  the  msbbs 
will  not  sublet  except  to  a  respectable  and  responsit* 
person.  The  consent  of  the  lessor  in  such  a  «J*' 
need  not  be  first  obtained.  If  the  lessor  w^^J^fT 
arbitrarily  refuses  his  consent,  there  is  no  breacj. 
[They  referred  to  Trdoar  v.  Bigge,  22  W.  &■»** 
L.  R.  9  Ex.  151 ;  Lehmann  v.  McArihur,  16  w.  *• 
877,  L.  R.  3  Ch.  App.  496 ;  Burford  v.  Unwin,  1  Csfc 
*  EU,  N.  P. -^94.]    Further,  the  words  "obssrreiw 
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perform  **  apply  to  affirmative,  and  not  to  negative, 
ooTenants.  The  present  is  a  negative  covenant,  and 
go  the  right  of  re-entry  does  not  arise  :  West  v.  Dobhy 
18  W.  E.  1167,  L.  R.  5  Q.  B.  460;  Hyde  v.  Warden, 
26  W.  K  201,  3  Ex.  D.  72 ;  Emtia  v.  DavU,  27  W.  R. 
285,  10  Ch.  D.  747.  Again,  assuming  that  there  has 
been  a  breach  of  covenant,  equity  will  give  relief 
against  the  forfeiture.  Equity  will  give  relief  where 
there  has  been  mistake,  surprise,  fraud,  or  oversight — 
I.C.,  where  the  breach  has  not  been  wilful — and  where 
DO  damage  has  resulted  from  the  breach :  Hack  v. 
Umard,  9  Mod.  91;  Wafer  v.  Mocato,  9  Mod.  112; 
Ro9t  V.  Ro8ey  Amb.  331 ;  Northcote  v.  Duke^  Amb. 
511;  Eaton  v.  LyoUy  3  Ves.  690;  Sanders  v.  Pope,  12 
Ves.  282  ;  Hill  v.  Barclay,  18  Ves.  56 ;  Bracc.bridge  v. 
Buckley y  2  Price,  200 ;  Rolfe  v.  HarrU,  2  Price,  200n  ; 
Bargent  v.  Thmnson,  9  Jur.  N.  S.  1192,  12  W.  R.  Ch. 
Dig.  51 ;  Hughes  v.  Metropolitun  Railway  Co. ,  25 
W.  R.  680,  2  App.  Cas.  439. 

Ckan7iell„  Q.C.^  a,nd  Formany  for  the  plaintiff,  were 
only  called  upon  to  argue  whether  there  had  been  a 
"  mistake  "  upon  which  equity  would  grant  relief. — 
There  has  been  no  "  mistake  "  here.  *'  Mistake  "  is 
snalogous  to  **  accident."  The  failure  to  observe  an 
obligation  which  the  party  has  undertaken  to  observe 
is  not  within  the  doctrine  of  *'  mistake  "  upon  which 
equity  will  grant  relief.  The  defendants  left  the 
matter  in  the  hands  of  their  solicitor,  and  he  forgot 
that  the  consent  of  the  plaintiff  was  necessary.  The 
case  of  recovery  of  money  paid  under  mistake  is  not 
analogous.  Forgetfulness  is  not  *'  mistake."  Mis- 
take does  not  include  the  result  of  negligence: 
Gregory  v.  Wilsan,  9  Hare,  683;  Nokes  v.  Oibbon,  5 
W.  R.  400,  3  Drew,  681  ;  Shearman  v.  M'Gregor,  1 
W.  R.  302.  11  Hare,  106;  Kelly  v.  Solari,  9  M.  & 
W.  54  ;  Brownlie  v.  Campbell,  5  App.  Cas.,  at  p. 
952,  29  W.  R.  Dig.  232 ;  Townsend  v.  Crowdy,  8 
C.  B.  N.  S.  477,  8  W.  R.  C.  L.  Dig.  46  ;  Peachy 
▼.  Duke  of  Somerset,  2  W.  &  T.  L.  C,  6th  ed., 
p.  1245 ;  Dumpor*s  case,  1  8m.  L.  C,  9th  ed., 
p.  43.  Further,  equity  will  only  grant  relief  in 
cases  of  mistake  or  accident  where  compensation 
is  a  complete  satisfaction.  The  court  has  never 
granted  relief  from  forfeiture  for  breach  of  covenant 
not  to  assign  or  sublet  without  licence,  as  the  damage 
caimot  be  estimated.  The  Conveyancing  Act,  1881, 
omits  the  case  of  forfeiture  for  assigning  without 
licence.  Until  the  Conveyancing  Act,  1881,  equity 
never  granted  relief  in  the  case  of  breach  of  covenant 
to  insure  against  fire,  as  the  damage  could  not  be 
estimated. 

They  also  referred  to  Reynolds  v.  Pitt,  19  Ves.  134  ; 
Bracebridge  v.  Buckley  ;  Green  v.  Bridges,  4  Sim.  96 ; 
Job  V.  Banister^  2  K.  &  J.  374 ;  on  appeal,  5  W.  R. 
177. 

Pollard,  in  reply,  referred  to  Duke  of  Beaufort  v. 
Neeld,  12  CI.  &  P.  248  ;  Stone  v.  Godfrey,  6  De  G.  M. 
&  0.  76 ;  Earl  Beauchamp  v.  Winn,  22  W.  R.  193, 
L.  R.  6  H.  L.  223 ;  Bogers  v.  Ingham,  25  W.  R.  338, 
3  Ch.  D.  351 ;   WilmoU  v.  Barber,  15  Ch.  D.  96. 

Cur.  adv,  vult, 

Dec.  19. — LordEsHER,  M.R. — The  plaintiff  demised 
to  the  defendants  certain  premises  in  London,  the 
lease  containing  a  covenant  that  the  defendants  would 
not  underlet  the  premises  or  any  part  of  them  without 
the  consent  of  the  plaintiff.  There  was  a  proviso  for 
re-entry  upon  breach  of  any  of  the  covenants.  The 
defendants  having  underlet  a  part  of  the  premises 
without  the  consent  of  the  plaintiff,  the  present  action 
was  hrought  claiming  possession.  It  appears  that  the 
defendants  left  the  matter  as  to  carrying  out  the 
nnderlease  in  the  hands  of  their  solicitor.  The 
soljdtor  happened  at  the  time  to   be    away  from 


Iiondon,  and  his  managing  clerk  drew  the  underlease 
without  looking  at  Jthe  superior  lease,  and  being 
ignorant  of  the  covenant  requiring  the  consent  of  the 
lessor.  There  was  a  proviso  that  the  consent  of  the 
lessor  was  not  to  be  arbitarily  refused.  Some  argu- 
ment was  addressed  to  us  as  to  the  distinction  between 
affirmative  and  negative  covenants,  which  might  have 
raised  questions  of  some  nicety,  but  it  is  unnecessary 
to  consider  those  questions,  as  the  proviso  of  re-entry 
obviously  applies  to  negative  as  well  as  to  affirmative 
covenants.  As  to  the  stipulation  that  the  lessor  would 
not  arbitrarily  refuse  his  consent,  I  take  it  to  mean 
that  he  would  not  wholly  unreasonably  refuse  his 
consent.  The  promises  in  question  wore  let  to  the 
defendants,  who  are  responsible  tenants.  The  dofond- 
ants  sublet  to  equally  respectable  and  rospousible 
pei-sons.  No  reasonable  objection  could  possibly  have 
been  made  to  them  as  sub-tenants.  It"  the  plaintiff's 
consent  had  been  asked  in  time  he  would  never  have 
thought  of  refusing  it.  He  would  have  hod  no  valid 
ground  for  objecting  to  the  sub- tenants,  and  his 
refusal  would  have  been  wholly  unreasonable.  The 
objection  of  the  plaintiff  is  a  mere  afterthought 
arising  from  some  imexplained  motive,  and  the  plain- 
tiff*s  rights  have  not^been  prejudiced  in  any  way  by  the 
omission  to  ask  his  consent.  Still,  there  has  been  a 
breach  of  covenant,  and  the  plaintiff  has  a  right  of 
re-entry.  It  is  impossible  to  deny  that  at  law  the 
plaintiff  has  a  right  to  recover  possession. 

The  question  however  remains  whether  equity  will 
relieve  the  defendants  from  the  forfeiture.  It  is  not 
very  easy  to  ascertain  the  true  doctrine  upon  which 
equity  will  grant  relief.  Equity  relieves  on  the 
ground  of  fraud,  accident,  or  mistake,  and  I  think 
there  should  be  added  this  qualification,  where  there 
can  be  complete  compensation,  or  where  there  is  no 
injury  requiring  compensation.  The  present  case 
does  not  come  under  the  head  of  fraud  ;  nor  does  it, 
in  my  opinion,  come  under  the  head  of  accident,  as  it 
arose  from  something  done  or  omitted  to  be  done  by 
one  of  the  parties.  Does  it  come  under  the  head  of 
mistake  Y  And,  if  it  does,  is  it  such  a  mistake  as  a 
court  of  equity  would  relieve  against?  I  have 
examined  all  the  authorities,  and  I  can  find  no  defini- 
tion of  the  word  **  mistake.*'  But  taking  that  word 
in  its  ordinary  sense,  is  mere  forgetfulness  mistake  ? 
In  my  opinion  it  is  not.  In  both  there  is  a  certain 
state  of  mind  in  the  person.  In  the  case  of  forgetful- 
ness there  is  merely  a  passive  state  of  mind — the 
person  has  forgotten.  He  has  not,  as  in  the  case  of 
mistake,  thought  one  state  of  things  to  exist  whereas 
in  fact  another  state  of  things  existed.  To  my  mind 
mere  forgetfulness  is  not  mistake,  and  I  cannot  find 
any  case  saying  that  it  is,  and  that  it  is  a  ground  upon 
wluch  equi^  will  relieve.  On  that  ground  I  should 
be  prepared  to  hold  that  the  court  will  not  grant 
relief.  A  further  argument  was  advanced  that,  even 
if  this  were  a  case  of  mistake,  the  court  would  not 
grant  relief  when  the  mistake  was  the  result  of  the 
negligence  of  the  person  asking  for  relief,  or  of  his 
agent.  I  am  very  imwilling  to  fetter  the  wide  dis- 
cretion of  the  court  of  equity  in  this  respect.  The 
argument  is,  that  though  no  injury  has  been  caused, 
equity  cannot  relieve  against  the  effect  of  the  mistake 
because  there  has  been  negligence.  To  adopt  that 
argument  would  be  to  cripple  the  salutary  powers  of 
the  court.  In  the  present  case  there  was  negligence 
on  the  part  of  the  solicitor's  clerk,  as  indeed  the 
solicitor  himself  admitted.  There  was  negligence 
therefore  on  the  part  of  the  defendants*  agent,  but 
not  on  the  part  of  the  defendants  themselves.  Is  that 
invariably  to  prevent  the  court  granting  relief, 
assuming  that  no  injury  has  been  done,  or  no  injury 
that  cannot  be  fully  compensated  for  ?  I  should  be 
sorry  to  lay  down  such  a  lajA-A'^hmnose,  for  instance, 
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notice  were  necessary,  and  the  defendant  wrote  out  the 
notice  and  gave  it  to  an  a^ent  to  deliver,  and  the 
agent  negligently  laid  it  aside  and  omitted  to  deliver 
it,  would  the  court  of  equity  be  deprived  of  its  power 
to  grant  relief  though  no  damage  ensued  ?  I  decline 
to  say  so,  and  speaking  for  myself,  if  this  were  a  case 
of  mistake,  I  should  grant  relief.  But,  as  I  have  said, 
this  is  not  a  ca«e  of  mistake,  but  of  mere  forgetf  ulness, 
and  the  defendants  have  not  brought  their  case  under 
any  head  of  equity  that  I  can  find.  The  plaintiff 
therefore  has  u  right  to  insist  upon  the  forfeiture,  and 
the  appeal  must  be  dismissed. 

Lopes,  L.J. — I  concur  in  the  judgment  which  Kay, 
L.J.,  is  about  to  read. 

Kay,  L.  J.,  read  the  following  judgment : — 
The  plaintiff  is  a  lessor,  who  has  brought  an  action 
of  ejectment  upon  a  power  of  re-en ti*y  in  the  lease 
for  breach  of  a  covenant  against  assigning  or  under- 
letting without  consent. 

The  lease,  dated  the  12th  of  August,  1881,  was  of 
a  warehouse  in  the  City  to  Sir  Henry  Isaacs  and  his 
brother,  trading  as  Messrs.  Isaacs  &  Son,  and  the 
power  of  re-entry  is  in  case  the  lessees  *'  do  not  well 
and  truly  observe  and  perform  "  their  covenants. 
The  covenant  alleged  to  have  been  broken  is  **  not  to 
assign,  imderlet,  or  part  with  the  possession  of  the 
premises,  or  any  part  thereof,  without  such  consent  as 
aforesaid,  which  consent  the  lessor  hereby  agrees 
shall  not  be  arbitrarily  withheld  in  the  case  of  a 
respectable  and  responsible  person.'*  "  Such  consent 
as  aforesaid  "  is  expressed  a  few  lines  earlier  in  a  pre- 
ceding covenant  thus  :  '*  Without  the  licence  and 
consent  in  writing  of  the  lessor,  his  executors, 
administrators,  and  assigns,  for  that  purpose  first  had 
and  obtained."  The  grammatical  construction,  there- 
fore, is  that  the  consent  to  assign  must  be  first  had 
and  obtained,  and  I  think  the  nature  of  the  case 
woul4  make  this  clear  without  the  words  "  first  had 
and  obtained."  If  it  had  simply  been  **  shall  not 
assign  without  the  lessor's  consent,"  that  would  primd 
facie  mean  a  consent  obtained  before  the  assignment. 
It  seems  that  the  original  lease  was  left  by  Messrs. 
Isaacs  with  their  solicitor,  Mr.  Sydney,  who  kept  it 
in  a  safe,  of  which  he  had  the  key.  Some  years  ago 
Messrs.  Isaacs  underlet  part  of  the  ground  floor  of 
the  warehouse  to  a  tenant  named  Francis,  and  on  this 
occasion  the  plaintift's  consent  was  applied  for  and 
obtained.  He  went  to  Sydney's  office  and  signed  a 
written  consent.  Recently,  Messrs.  Isaacs  were  desir- 
ous of  underletting  another  portion  of  the  premises 
to  persons  named  Henderson  &  Liddell,  and  instructed 
Sydney  to  prepare  a  proper  imderlease.  He  being 
temporarily  absent,  the  matter  was  conducted  by  his 
derk,  Qamblo,  who  had  not  got  the  lease  or  any  copy 
of  it,  and  who  prepared  a  fresh  underlease  from  a 
copy  of  that  to  Francis,  which  did  not,  upon  the  face 
of  it,  notice  the  necessity  of  obtaining  the  plaintiff's 
consent.  Gamble  was  ignorant  of  this  necessity. 
Before  the  underlease  was  signed,  however,  Sydney 
returned,  and  the  completion  of  the  matter  was 
managed  by  him.  He  made,  in  his  own  writing,  cer- 
tain alterations  in  the  draft,  and  obtained  the  execu- 
tion of  the  underlease.  He  had  forgotten  that  the 
plaintiff's  consent  was  necessary,  and  omitted  to  look 
at  the  lease  to  Messrs.  Isaacs,  which  was  in  his  safe, 
and  accordingly  the  matter  was  concluded  without 
the  consent  of  the  plaintiff  being  obtained  or  asked 
for.  Mr.  Sydney,  in  his  evidence,  said  that  it  was 
usual  in  such  a  case  to  examine  the  original  lease,  but 
he  supposed  that  Gamble  had  done  all  that  was 
necessarv.  He  added,  with  a  frankness  which  was 
creditable  to  him,  that  no  doubt  the  omission  to  look 
at  the  lease  was  great  neglect.  There  was,  therefore, 
primd  facie  a  breach  of  the  covenant  not  to  underlet 


without  the  plaintiff's  consent.  The  plaintiff  did  not 
discover  what  had  been  done  till  October,  1889,  when, 
passing  along  the  street  he  saw  the  names  of  Hender- 
son &  LiddeU  put  up  on  the  door.  He  commimic&ted 
with  Messrs.  Isaacs  without  delay,  and  they,  by 
letter  dated  October  30,  1889,  applied  for  his  cofoseot 
to  what  they  had  done.  This  he  refused  by  a  lete 
of  the  31st  of  October,  1889. 

The  plaintiff  admits  that  Henderson  &  liddeE  aie 
respectable  and  responsible  persons,  and  it  has  been 
argued  that,  this  being  so,  his  consent  was  not  re- 
quired. I  do  not  agree  with  that  argument  Th« 
terms  of  the  covenant  are  quite  dear.  If  the  intended 
lessees  are  respectable  and  responsible  persons  the 
consent  is  not  to  be  "  arbitrarily  withhdd."  Thum 
words  imply  that  tte  consent  must  be  a«ked  for  be- 
fore the  assignment,  and  that  it  may  be  withheld  even 
though  tiie  intended  lessees  are  proper  persons  if  sod 
withholding  is  not  arbitrary.  Many  cases  may  be 
supposed  in  which  it  would  not  be.  Bespectable  sod 
responsible  persons  might  desire  to  carry  on  a  tnde 
which  would  be  injurious  to  the  plaintiff,  or  wbid 
would  depreciate  the  property.  The  plaintiff  migbt 
have  vdLid  reasons  for  objecting  to  an  underlease  of  a 
portion  only  of  the  warehouse.  The  nnderlessees 
might  wish  to  use  it  for  some  purpose,  not  being  i 
trade,  which  would  altogether  change  ttie  character 
of  the  premises ;  and  many  other  reasons  for  ohjeet- 
ing  might  be  suggested. 

Another  point  made  was  that  the  proviso  for  re- 
entry refers  only  to  the  breach  of  affirmative  and  nci 
of  negative  covenants.  This  is  founded  on  ceiim. 
obiter  dicta  in  Hyde.  v.  Warden,  26  W.  R.  201,  3  Ex. 
D.  72.  Speaking  for  myself,  I  should  think  that,  an 
extremely  narrow  construction  if  the  word  **  perform" 
onlv,  had  been  used.  Perform  has  not  necessarily  u 
active  meaning.  We  say  that  a  man  performs  bii 
duty  by  not  answering  revilings,  by  being  silent  when 
he  ought  not  to  speak,  and  by  many  other  absten- 
tions from  acting  as  well  as  by  active  proceedings. 
But  where  the  words  are  "  observe  and  perform,"  as 
here,  there  is  no  reasonable  ground  for  confining  thoK 
words  to  the  breach  of  an  affirmative  covenant. 

Then  if,  as  I  think,  there  was  a  clear  breach  of  the 
covenant,  and  a  consequent  right  in  the  plaintiff  to 
re-enter,  is  this  a  case  in  which  equity  would  rdieve 
against  the  forfeiture  ?  The  plaintiff  has  been  called 
and  has  not  been  able  to  show  that  any  actual  damage 
has  been  done,  or  that  he  has  any  vaUd  reason  for 
objecting  if  his  consent  had  been  duly  asked.  Messrs. 
Isaacs  and  Sydney  have  all  deposed  that  at  the  time  of 
granting  this  imderlease  they  had  f  or^tten,  thaagh 
they  certainly  once  knew,  that  the  plaintiff^s  consent 
was  necessary.  Gamble  did  not  know  this.  It  has 
been  argued  (1)  that  this  was  a  mistake  which  enables 
equity  to  rdieve  against  the  forfeiture ;  and  (2)  that 
it  would  be  a  proper  exercise  of  that  discretionaiT 
jurisdiction  to  do  so  in  this  case,  as  no  damage  htf 
been  done  to  the  plaintiff  by  the  underlease.  I  <k> 
not  desire  to  cast  the  least  doubt  upon  the  jurlsdie- 
tion  of  the  court  to  relieve  in  cases  of  what  it  calls 
mistake.  What  we  have  to  determine  is,  whether 
such  relief  would  be  a  proper  exercise  of  that  jnris- 
diction  in  this  case. 

Long  ago  courts  of  equitv  assumed  juriBdictioo  to 
relieve  against  forfeiture  and  penalties  where  the  only 
object  was  to  secure  payment  of  a  definite  sum  of 
money,  even  though  there  was  no  fraud,  accident, 
surprise,  or  mistake.  On  this  principle  it  rehercd 
against  payment  of  the  whole  penalty  on  a  money 
hSnd  before  the  statutes  4  &  5  Anne,  c.  16,  ss.  12  and 
13,  and  8  &  9  Will.  3,  c.  11,  which  enabled  courts  of 
law  to  give  the  same  relief.  Also  against  forfeitare 
for  non-payment  of  rent,  and  by  4  Geo.  2,  c.  28  its 
powers  in  this  respect  were  somewhat  restzictcd  by 
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limiting  the  time  for  their  exercise  to  six  months  after 
execation  in  ejectment.  At  first  there  seems  to  have 
been  some  hesitation  whether  this  relief  might  not  be 
Bztended  to  other  cases  of  forfeiture  for  breach  of 
mvenants  such  as  to  repair,  to  insure,  and  the 
like,  where  compensation  could  be  made,  but  it 
m  soon  recognized  that  there  would  be  great 
Jifficnlty  in  estimating  the  proper  amount  of  compen- 
iation ;  and  since  the  decision  of  Lord  Eldon  in  Hill 
r,  Barclay,  18  Ves.  56,  it  has  always  been  held  that 
equity  would  not  relieve  merely  on  the  ground  that 
t  could  give  compensation  upon  breach  of  any 
nvenant  in  a  lease  except  the  covenant  for  non-pay- 
ncnt  of  rent.  But  of  course  ihis  left  unaffected  the 
mdoubted  jurisdiction  to  relieve  in  cases  of  breach 
locasioned  by  fraud,  accident,  surprise,  or  mistake, 
it  present,  the  only  one  of  these  we  have  to  deal 
rith  is  mistake;  and  the  questions  are  (1)  whether 
ihe  facts  I  have  described  amount  to  mistake  ;  and,  if 
»,  (2)  whether  in  its  discretion  the  court  will  reHeve. 
Tery  wisely,  as  I  presume  to  think,  the  courts  have 
kbstained  from  giving  any  general  definition  of  what 
imounts  to  mistake.  It  is  an  easily  arguable  question 
vhether  mere  forgetfulness  of  such  a  covenant, 
sren  if  not  negligent,  can  properly  be  called  mistake. 
The  case  of  Kelly  v.  Solariy  9  M.  &  W.  54,  however, 
tnd  the  observations  of  Lord  Blackburn  in  the  House 
jf  Lords  in  Brownlie  v.  Campb^Uy  5  App.  Cas.  952, 
SBtablish  that  in  an  action  to  recover  money  paid  by 
lustake  it  is  sufficient  to  prove  that  at  the  time  of  the 
payment  the  person  paying  was  actually  ignorant 
that  the  money  was  not  due,  although  he  had  the 
means  of  knowledge,  and  it  was  owing  to  his  own 
parelessness  or  forgetfulness  that  he  was,  in  fact, 
ignorant.  There  undoubtedly  forgetfulness  of  the 
prerious  payment  is  treated  as  mistake.  But  in  those 
cases  the  payee  is  in  possession  of  money  which  he 
bad  no  right  to  receive,  and  which  really  belongs  to 
the  person  who  paid  it,  and  no  amount  of  care- 
lessness on  the  part  of  the  payer  can  justify  the 
payee  in  retaining  it.  I  feel  great  difficulty  in 
Baying  that  if  this  be  mistake  at  law  it  would 
not  be  considered  mistake  in  equity.  It  is  an 
entirely  different  question  whether,  on  the  ground 
of  Budi  a  mistake,  equity,  in  the  fexercise  of  its 
discretionary  jurisdiction,  would  relieve  a  man 
from  a  forfeiture  incurred  by  his  own  gross  caroless- 
ness.  Vigilantihua  non  dormientihus  leges  siibveinmd. 
Equity  is  bound  to  consider  all  the  circumstances  of 
«Mhcase.  To  a  suitor  asking  to  be  relieved  from 
forfeiture,  the  result  of  carelessness  so  gross  that  it 
might  almost  be  called  wilful,  it  can  hanfly  be  favour- 
*Wy  disposed.  I  have  spoken  of  the  right  of  re-entry 
of  a  landlord  as  a  **  forfeiture  "  of  the  lease,  but  the 
^we  of  the  word  "  forfeiture  "  in  .cases  of  this  kind  is 
somewhat  misleading.  This  is  not  like  a  condition  in 
a  will,  non-compliance  with  which  causes  a  forfeiture. 
It  is  a  contract  between  landlord  and  tenant  that  if 
the  latter  does  or  omits  to  do  certain  specified  acts  the 
landlord  may  re-enter.  Lord  Eldon,  in  Hill  v.  Bar- 
(fey,  18  Ves.  62,  dealing  with  Lord  Erskine's  observa- 
tions as  to  relieving  against  breach  of  a  covenant  to 
'^ir,  said: — **A  particular  case  might  perhaps 
^jcur,  such  as  are  put  by  Lord  Erskine  in  Sandtrs  v. 
^Vi  in  which  it  would  be  demonstrable  that  the 
landlord  would  sustain  no  injury  by  the  relief ;  but  it 
tt  taking  a  prodigious  liberty  with  a  contract  by  which 
a  tenant  has  undertaken  forthwith  to  repair."  I 
^derstand  that  to  mean,  that  it  is  a  very  strong  pro- 
ceeding for  equity  to  interfere  with  the  contract  of 
*^e  parties  that  the  landlord  may  re-enter  for  breach 
01  covenant,  and  that  it  can  only  do  so  in  very  exccp- 
"onal  circumstances. 

^^Eatl  Beanchamp  v.  Winn,  L.  E.  6  H.  L.  223,  the 
^crart  of  Chancery  had  refused  to  rescind  an  agree- 


ment which  it  was  sought  to  set  aside  on  the  groimd 
of  mistake  common  to  both  parties.  The  mistake 
alleged  on  the  part  of  the  earl  was  that  he  thought  he 
had  merely  a  right  over  the  surface  of  a  certain 
conunon,  called  East  Common,  instead  of  being  owner 
of  the  soil,  as  he  really  was.  This  depended  upon  the 
doubtful  construction  of  an  ancient  grant  in  1799, 
which  was  among  his  title  deeds,  but  which  the  Lord 
Chancellor  was  of  opinion  he  was  not  guilty  of  any 
negligence  in  not  having  consulted.  The  Lord  Chan- 
cellor said  (p.  230):  ''This  is  not  a  case  of  mistake, 
therefore,  but  of  ignorance,  and  ignorance  resulting 
from  a  party's  own  omission  to  avail  himself  of  in- 
formation within  his  power."  At  p.  233  he  says: 
*'The  cases  in  which  equity  interferes  to  set  aside 
contracts  are  those  in  which  either  there  has  been 
mutual  mistake  or  ignorance  in  both  parties  affecting 
the  essence  of  the  contract,  or  a  fact  is  known  to  one 
party  and  unknown  to  the  other,  and  there  is  some 
fraud  or  surprise  upon  the  ignorant  party.'*  At  p. 
235  the  Lord  Chancellor  adds  that  if  the  earl  had 
mistaken  his  right  to  the  East  Common,  and  that  he 
was  in  law  the  owner  of  the  soil,  instead  of  having 
merely  a  right  over  the  surface,  there  was  jurisdiction 
in  equity  to  set  aside  the  agreement.  The  House 
came  to  the  conclusion  that  there  was  not  any 
mistake,  and  affirmed  the  decision.  The  Lord  Chan- 
cellor's former  words  as  to  the  ignorance  not  being 
mistake  are  probably  a  statement  oi  the  argument 
which  had  been  addressed  to  the  House  rather  than 
his  own  opinion.  However,  he  carefully  excepts  the 
case  of  ignorance  arising  from  negligence  of  the 
person  who  seeks  relief. 

In  the  well-known  case  of  The  Duke  of  Beaufort  v. 
Neeld,  12  CI.  &  F.  248,  an  exchange  was  made  of  lands 
under  the  Inclosure  Act  (6  &  7  Will.  4,  c.  115),  sec- 
tion 35  of  which  requires  the  consent  in  writing  of  the 
proprietor.  The  Duke  of  Beaufort  signed  a  written 
consent.  The  commissioner  directed  the  exchange, 
and  Neeld  entered  upon  the  lands  exchanged.  The 
duke  sent  a  written  notice  to  the  commissioner 
declaring  that  his  consent  had  been  signed  '*  omder  a 
misapprehension."  The  duke  then  brought  an  eustion 
of  trespass  and  ejectment,  in  which  judgment  was 
given  against  him.  He  then  filed  a  bill  to  rescind 
the  written  consent.  During  the  argument  Iiord 
Brougham  said,  ''  Equity  has  not  reHeved  against 
gross  improvidence."  Lord  Lyndhurst,  C,  in 
giving  judgment,  said  that  the  duke  stated  that 
when  he  signed  the  consent  he  did  not  know  that 
the  piece  of  land  in  question  was  included  in  it, 
because  it  was  mentioned,  not  by  name,  but  by  a 
number  which  referred  to  a  map  not  then  in  his 
possession.  But  he  says  it  was  his  duty  to  make 
inquiry,  and  "if  he  did  not  choose  to  exercise  due 
caution  in  that  respect,  he  cannot  turn  round  and 
say,  *  I  really  did  not  know  the  contents  of  the  paper 
when  I  signed  it;  I  signed  it  incautiously.'  He 
cannot  now  with  propriety  say  that,  so  as  to  free 
himself  from  the  consequences  of  his  own  act." 
Lord  Brougham  said :  "  He  need  not  look  if  he 
docs  not  choose ;  but  then,  if  he  does  not  look,  he 
must  bear  the  penalty  of  being  held  to  have  looked, 
and  if  he  either  shuts  his  eyes  or  carelessly  sees,  he 
shall  not  be  allowed  in  a  court  of  law  or  equity  to  say 
'  It  is  a  mistake,  I  never  knew  it,'  because  he  might 
have  known  it,  and  he  ought  to  have  known  it,  and 
if  he  signs  his  name  and  could  have  looked  and  did 
not  look,  still  he  is  bound  by  his  act."  Lord 
Campbell  in  the  same  case  said  :  **  But  then  we  come 
to  the  consent  which  was  signed  by  the  duke's  own 
hand,  and  at  that  time  I  believe  what  the  duke  says, 
that  he  was  ignorant  of  what  he  was  doing.  Because 
he  is  a  man  of  unblemished  honour,  I  Lave  no  doukiiM 
that  everything  he  says  is  strictly  and  correct]"- 
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But  he  has  the  means  of  knowing ;  he  wilfully  shuts 
his  eyes  (I  do  not  say  that  offensively  at  all),  with 
the  means  of  knowledge  within  his  power,  and  it 
being  his  duty  to  have  ascertained  the  fact,  can  he 
be  heard  to  say,  *  I  was  ignorant ;  relieve  me  from 
the  effects  of  the  mistake  wfich  I  have  made.*  "  The 
equitable  relief  sought  in  that  case  was  refused  partly 
on  this  ground.  It  is  a  decision  of  the  highest 
tribunal  that  equity  ^vill  not  relieve  when  the  mistake 
arises  from  the  negligence  of  the  suitor  who  seeks  its 
help. 

I  am  clearly  of  opinion  that  Messrs.  Isaacs  must  be 
held  responsible  for  any  negligence  of  Mr.  Sydney. 
Their  plea  for  relief  therefore,  explicitly  stated,  would 
run  thus:  **We  admit  that  we  were  aware  of  the 
necessity  of  obtaining  the  plaintiff's  consent  before 
making  the  underlease.  The  lease  to  us  which 
imposed  that  obligation  was  in  our  possession.  We 
had  forgotten  this  provision  of  it.  The  ordinary 
course  of  business  required  that  we  should  examine 
the  lease  before  ^nting  the  underlease.  We  admit 
that  we  neglected  to  do  so,  but  we  say  that  no  harm 
has  been  done  to  the  plaintiff,  and  therefore  equity 
should  relieve  against  the  forfeiture."  There  must 
have  been  thousands  of  cases  in  which  leases  have 
been  forfeited  owing  to  non-performance  of  covenants 
through  bond  fide  forgetfulness.  Counsel  have  not 
cited  to  us,  nor  have  I  been  able  to  find,  a  single 
instance  in  which  relief  has  been  given  imder  such 
circumstances.  It  is  impossible  not  to  see  that  such 
relief  would  be  an  incentive  to  negligence.  If  we  were 
to  grant  it,  hereafter  lessees  might  avoid  looking  at 
their  leases  lest  they  should  be  reminded  by  them  of 
obligations  which  it  would  be  more  convenient  to 
ignore.  Many  suits  would  be  instituted  for  relief 
upon  this  ground,  which,  until  now,  is  unknown  in 
the  records  of  the  court  as  one  upon  which  relief 
would  be  granted. 

The  course  of  legislation  upon  this  subject  of  for- 
feiture of  leases  by  breach  of  covenant  is  most  signifi- 
cant. At  first,  as  I  have  pointed  out,  the  remedied 
jurisdiction  of  equity  against  penalties  was  extended 
to  courts  of  common  law.  Next,  the  relief  it  gave 
in  cases  of  forfeiture  for  non-payment  of  rent  was 
limited  in  time.  Then  ensued  a  long  period,  in  which 
equity  seems  to  have  refused  relief  in  cases  of  breach 
of  any  of  the  other  covenants  in  a  lease.  Very  hard 
cases  occurred,  in  which  unconscionable  landlords 
insisted  on  their  leffal  rights ;  especially  hard  were 
these  forfeitures  for  breach  of  the  covenant  to  insure 
where  no  damage  had  ensued.  By  22  &  23  Vict.  c. 
35,  ss.  4-9,  extended  to  courts  of  common  law  by  23 
&  24  Vict.  c.  126,  it  was  enacted  that  "  a  court  of 
equity  shall  have  power  to  relieve  against  a  forfeiture 
for  breach  of  a  covenant  or  condition  to  insure  against 
loss  or  damage  by  fire  where  no  loss  or  damage  by 
tire  has  happened,  and  the  breach  has,  in  the  opinion 
of  the  court,  been  committed  through  accident  or 
mistake,  or  otherwise  without  fraud  or  gross  negli- 
gence, and  there  is  an  insurance  on  foot  at  the  time  of 
Sie  application  to  the  court,  in  conformity  with  the 
covenant  to  insure,  upon  such  terms  as  to  the  court 
may  seem  fit."  The  terms  of  that  enactment  making 
it  lawful  to  give  this  relief  when  the  breach  has  been 
committed  *' through  accident  or  mistake,  or  other- 
wise without  fraud  or  gross  negligence,"  show  plainly 
that  equity  had  not  been  accustomed  to  relieve  in  such 
cases  on  the  ground  of  accident  or  mistake  ;  and, 
further,  they  provide  that  relief  shall  not  be  given, 
even  in  cases  of  accident  or  mistake,  when  there  has 
been  gross  negligence.  Now,  by  the  Conveyancing 
Act,  1881,  these  enactments  are  repealed,  but  a  locus 
penittntioi  is  given  to  the  lessee  by  requiring,  in  case  of 
any  breach  of  covenant,  that  the  lessor  shall  serve  upon 
him  a  notice  specifying  the  breach  and  requiring  him  to 


remedy  it,  and  to  make  compensation  in  money,  before 
exercising  his  right  of  re-entry ;  otherwise  the  Hig^ 
Court  may  grant  relief  upon  proper  terms.  But  it 
is  expressly  provided  that  this  does  not  extend  to  a 
covenant  against  assigning,  underletting,  ptiting 
with  the  possession,  or  disposing  of  the  land  leased. 
Forfeiture  for  breach  of  this  covenant  is  left  to  be 
dealt  with  according  to  the  ordinary  law  and  practice 
of  courts  of  equity. 

Upon  the  whole,  therefoi-e,  assuming,  what  I  do  not 
think  it  necessary  to  afiirm  or  deny,  that  the  High  Gout 
had  jurisdiction  to  relieve  in  this  case  if  in  its  dis- 
cretion it  thought  fit  to  do  so,  for  the  reasons  I  hsve 
given  I  am  of  opinion  that  to  grant  such  relief  would 
not  be  a  proper  exercise  of  that  discretion,  and 
accordingly  I  think  that  this  appeal  should  be  dis- 
missed, with  costs. 

Appea^  dismissed. 

Solicitor  for  the  plaintiff,  W.  A,  Colyer. 

Solicitor  for  the  defendants,  A,  E.  Sydney, 


Prom  Q.  B.  Div.  Dec.  la 

Miller  i\  Dell,  (a.) 

Statute  of  Limitations — Conversion — Accrual  o/catue »/ 
action — Title  deeds. 

The  plaintiff* s  son^  having  wrongfully  obtained  postet- 
sion  of  a  lease  of  certain  premises  oj  which  the  piaipHf 
was  in  possession,  deposited  it  in  1881  with  B.  iostmn 
an  advance.  B.  having  afterwards  become  bankrupt^  ku 
trustee  in  1889  transferred  the  lease  to  the  defendatd. 
The  plaintiff  demanded  the  return  of  the  lease^  and  ike 
defendant  refused  to  give  it  up. 

Held,  that  the  cause  of  actitm  against  the  defendatd  did 
not  accrue  to  the  plaintiff  until  the  demand  and  reftual 
to  give  up  the  lease  ;  and  therefore  that  the  Statute  o/ 
Limitations  was  no  bar  to  the  action, 

Wilkinson  v.  Verity,  19  W.  R.  604.  Z.  A  6  C  F. 
206,  explained. 

Application  ttiat  judgment  should  be  entered  for 
the  plaintiff  or  for  a  new  trial. 

The  action  was  brought  for  detinue  and  oonvenkn 
of  a  lease.  The  plaintiff  was  the  owner  of  oeriaiB 
leasehold  property,  and  agreed  with  hia  son  to  assigB 
the  lease  to  him  upon  the  performance  of  certain 
terms  and  conditions.  These,  however,  were  not 
performed,  but  the  son,  having  in  1881  obtained 
possession  of  the  lease,  deposited  it  with  a  man 
named  Bates,  to  secure  the  repayment  of  a  loan  made 
to  him  by  Bates.  He  at  the  same  time  signed  a 
memorandum  of  deposit  which  was  in  the  ordinaiy 
form,  and  by  which  he  agreed  to  execute  a  le^ 
mortgage  of  the  premises  when  called  upon  to  do  aa 

Bates  subsequently  became  bankrupt,  and  in  18^ 
his  trustee  in  bankruptey  transferred  all  his  interest 
under  the  memorandum  of  deposit  and  the  leaae 
itself  to  the  defendant.  Subsequently  the  plaintiff 
demanded  from  the  defendant  the  return  of  the  leaae, 
but  the  defendant  declined  to  part  with  it  Tbc 
present  action  was  then  commenced,  and  the  defend- 
ant  pleaded  the  Statute  of  Limitations. 

At  the  trial,  which  took  place  before  Charlea,  J*, 
and  a  jury,  Charles,  J.,  entered  judgment  for  tlie 
defendant,  on  the  ground  that  the  plaintiff's  cause  of 
action  had  accrued  more  than  six  years  before  actioD 
brought-  -namely,  when  the  lease  was  wrongfully 
deposited  with  Bates  by  the  plaintiff*s  son. 

{n.)  Reported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
ristor-at-Law. 
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The  plaintiff  moTed  for  judgment  or  for  a  new 
tiial. 

Crumpf  Q.C»,  and  Morton  Smith,  for  the  plaintiff. --- 
The  plamtifTs  cause  of  action  was  the  refusal  by  the 
defendant  to  give  up  the  lease.  It  is  immaterial  that 
he  had  at  one  time  a  good  cause  of  action  against 
Bates.  Wilkinson  v.  Verity,  19  W.  E.  604,  L.  E.  6 
C.  P.  206,  on  which  Charles,  J.,  placed  reliance,  only 
refers  to  acts  done  by  the  same  defendant.  The  only 
detinae  and  conversion  in  this  case  was  the  refusal  of 
the  defendant  to  part  with  the  deed. 

They  referred  to  Spackman  v.  Foster,  31  W.  E.  648, 
11  Q.  B.  D.  99. 

B.  Bray,  for  the  defendant. — ^The  statute  began  to 
run  against  the  plaintiff  when  his  son  deposited  the 
lease  with  Bates.  That  was  a  conversion  for  which  a 
cause  of  action  immediately  arose :  Wilkinson  v. 
Verity  ;  McComhie  v.  Davies,  6  East,  538. 

Lord  EsHSR,  M.E. — In  this  case  the  plaintiff  has 
brought  an  action  against  the  defendant  tor  wrongful 
conversion  of  this  document.     The  defendant's  acqui- 
sition of  the  lease  from  Bates*  trustee  in  bankruptcy 
and  his  refusal  to  nve  it  up  when  it  was  demanded 
from  him  by  the  paintiff  both  occurred  well  within 
the  six  years  prescribed  by  the  Statute  of  Limitations. 
The  defendant,  however,  relies  on  the  fact  that  the 
document  was  originally  wrongfully  converted,  more 
than  six  vears  before  action  brought,  both  by  Bates  and 
by  the  plaintiff's  son,  who  secretly  abstracted  it  from 
his  father's  possession,  and  deposited  it  with  Bates  to 
secure  an  advance.      This    was  the  first    wrongful 
conversion    of     the    document,     and     it     is     said 
that  the  statute  began   to    run   againt  the  plain- 
tiff from  that    date.      In  support  of  this   conten- 
tion the  case  of  Wilkinson  v.  Verity  was  cited,  and 
on  that  authority  Charles,   J.,   has  decided  in  the 
defendant's  favour.     Willes,  J.,  there  said  that  as  a 
general  rule  when  there  has  once  been  a  complete 
cause  of  action  arising  out  of  contract  or  tort  the 
statute  begins  to  run,  and  subsequent  circumstances 
which,  but  for  the  prior  wrongful  act  or  default, 
would  have  constituted  a  cause  of  action  are  dis- 
regarded.    In  that  case  the  defendant  committed  an 
act  of  conversion  more  than  six  years  before  action 
brought,  and  subsequentiy,  within  that  period,  com- 
mitted another  by  refusing  to  give  up  the  converted 
article  when  demanded  from  him  by  the  plaintiff. 
There  were,  therefore,  two  acts  of  wrongful  conver- 
sion, but  both  committed  by  the  same  defendant. 
All  that  that    case    decided    was    that    where    a 
defendant  in  an   action   for   conversion   had    com- 
mitted two  eusts,  both  of  which  would  sdve  rise  to 
a  cause  of  action  in  respect  of  the  same  subject-matter, 
and  one  of  those  acts  was  committed  more  than  six 
years  before  action  brought,  but  the  other  was  com- 
mitted within  that  period,  the  first  and  not  the  second 
act  must  be  regarded;  and,  tiierefore,  that  the  Statute 
of  Limitations  was  in  that  case  a  bar  to  the  action. 

It  is  now  sought  to  extract  from  that  case  the 
doctrine  tiiat  if  one  man  commits  an  act  of  wrongful 
oonversion,  and  some  time  afterwards  another  person 
commits  another  wrongful  oonversion  in  respect  of  the 
same  thing,  the  only  cause  of  action  is  the  first  wrong- 
ed conversion,  and  that  if  that  took  place  more 
than  six  years  before  action  brought  the  action 
against  the  second  wrongdoer  is  barred  because  it  is 
too  late  to  bring  an  action  against  the  first  wrong- 
doer. 

The  Statute  of  Limitations  does  not  give  any  right 
to  the  property.  If  the  real  owner  of  a  chattel,  of 
which  he  had  oeen  wrongfully  deprived  more  than 
six  years  ago,  were,  without  any  assault  or  trespass,  to 
recover  possession  of  it,  the  person  who  had  held  it 


for  all  those  years  would  have  no  right  of  action 
against  him,  although  the  real  owner's  right  to  sue 
for  it  would  be  barred  by  the  Statute  of  Lmdtations. 
I  think,  therefore,  that  Charles,  J.,  misconceived  the 
meaning  of  the  case  of  Wilkinson  v.  Verity,  and 
that  there  was  no  authority  which  entitied  him  ' 
to  decide  in  the  defendant's  favour.  The  case  of 
Spackman  v.  Foster,  in  which  the  facts  seem  very 
much  like  the  facts  in  the  present  case,  is  in  point,  but 
on  a  question  of  even  greater  difficulty  which  it  is  not 
necessary  for  us  now  to  decide.  This  was  a  lease,  a 
document  of  titie,  and  the  evidence  of  titie.  It  may 
be  a  question  whether,  even  after  the  expiration  of 
six  years,  a  document  of  title  can  be  held  against  the 
person  entitied  to  the  land.  That  point  will,  however, 
some  day  require  consideration,  and  I  do  not  feel 
inclined  to  decide  it  now.  It  is  sufficient  for  the 
present  to  say  that  the  Statute  of  Limitations  does 
not  apply  to  this  claim,  and  that  the  decision  of 
Charles,  «f.,  was  wronff.  This  appeal  must  be  allowed, 
and  judgment  entered  for  the  ^aintiff. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  think 
that  the  Statute  of  Limitations  is  no  bar  to  this  action. 
The  plaintiff's  cause  of  action  against  the  defendant 
was  the  demand  by  the  plaintiff  and  the  refusal  by 
the  defendant  to  give  up  the  lease,  to  which  the 
plaintiff  was  dearly  entitied.  That  demand  and 
refusal  occurred  within  the  period  fixed  by  the  statute. 
The  form  of  plea  given  by  Schedule  B.,  Form  39,  of 
the  Common  Law  Procedure  Act,  1852,  is :  "  That  the 
alleged  cause  of  action  did  not  accrue  within  six  years 
before  this  suit."  The  plaintiff's  cause  of  action 
against  the  defendant  has  accrued  within  that  time, 
and  therefore  the  Statute  of  Limitations  is  no  bar. 
The  case  would  be  different  if  the  action  had  been 
brought  ageunst  the  plaintiff's  son,  and  the  plaintiff 
would  then  have  lost  his  remedy  by  lapse  of  time. 
In  my  opinion  there  is  nothing  in  the  case  of  Wilkin- 
son V.  Verity  to  support  the  decision  of  Charles,  J.  I 
therefore  agree  in  thinking  that  this  appeal  must  be 
allowed. 

Kay,  L.J. — I  concur.  In  my  opinion  this  case  is 
almost  identical  with  that  of  Spackman  v.  Foster,  I 
think  that  that  case  is  good  law,  and  is  entirely  in 

Soint,  and  I  agree,  therefore,  in  thinking  that  this 
ecision  must  be  reversed. 
Appeal  allowed,  and  judgment  entered  for  the  plaintiff. 

Solicitors  for  the  appellant,  Sandon,  Kersey,  & 
Knight. 

Solicitors  for  the  respondent,  Herbert  Nield. 


ia^tgt  iSourt  of  S^atitt. 

In  re  Wanzbr  (Limited),  (a.) 

Company — Winding  up — Sequestration  for  rent  by  Scjotch 
landlord— Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
ss.  87,  163. 

An  English  company  leased  a  shop  in  Scotland  from  a 
Scotch  landlord,  but,  before  the  first  quarter's  rent  was 
payable,  an  order  to  wind  up  the  company  was  made  and 
a  liquidator  appointed,  who  took  possession  of  the  shop. 
The   Scotch   landlord  thereupon,  without  obtaining  the 

(a.)  Eeported  by^^^USTEAM,   Esq.,   Barrister-at- 
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High  Court. 


In  re  Wanzer  (Limited). 


High  CorBT. 


leave  of  the  court  under  section  87  of  the  Companies  Ad, 
1862,  took  proceedings  for  a  sequestration  to  secure  the 
payment  of  the  rent  of  the  shop. 

Held,  on  the  motion  of  the  liquidator,  that  the  seques- 
tration was  void  by  virtue  of  section  163  of  the  Com- 
panies Act,  1862 ;  but  the  court  gave  leave  to  the  landlord, 
under  section  87  of  that  Act,  to  etiforce  his  hypothec  for 
the  rent  by  proceeding  tuith  the  sequestration,  unless 
security  was  given  for  payment  thereof,  on  the  terms  of 
paying  the  costs  of  the  motion. 

Motion. 

This  was  a  motion  by  the  Kquidator  of  Wanzer 
(Limited),  a  limited  company,  to  restrain  by  injunction 
a  Scotch  landlord  from  taking  any  further  proceedings 
on  a  petition  for  sequestration,  commenced  and  prose- 
cuted by  him  before  the  Sheriff's  Court  at  Glasgow ; 
and  for  a  declaration  that  what  was  done  under  the 
proceedings  was  void  to  aU  intents,  and  that  the 
landlord  might  be  ordered  to  withdraw 

The  Wanzer  (Limited),  an  English  company,  under 
an  agreement  dated  the  17th  of  April,  1890,  took  a 
shop,  No.  34,  Gbrdon-street,  Glasgow,  for  three  years 
from  Whitsunday,  1890,  at  a  rent  of  £230,  payable 
half-yearly  ;  and  soon  afterwards  they  entered  into 
possession. 

In  the  following  August,  before  any  rent  was  due, 
a  petition  was  presented  and  an  order  was  made  in 
this  country  for  the  winding  up  of  the  company,  and 
on  the  1st  of  September  the  provisional  liquidator, 
who  afterwards  became  official  liquidator,  took  pos- 
session of  the  shop. 

On  the  16th  of  October  the  landlord,  having  been 
informed  by  the  liquidator's  agent  that  he  was  likely 
to  leave  the  shop,  commenced  proceedings  by  petition 
in  the  Sheriff's  Coiirt  of  Lanarkshire,  at  Glasgow. 
The  petition  was  headed  by  the  name  of  the  landlord, 
which  was  a  company,  and  their  manager,  called 
the  pursuers,  against  the  Wanzer  Co.  as  defenders. 
It  stated  that  the  pursuers,  petition  the  court  to 
sequester  the  whole  of  the  stock,  furniture,  and  effects 
which  are,  or  have  been,  since  Whitsunday,  1890,  on 
the  premises,  and  to  grant  warrant  to  the  officer  on 
the  court  to  inventory  and  secure  the  same  in  security, 
and  for  payment  to  the  pursuers  of  the  £115,  being 
the  half-year's  rent  to  accrue  due  at  Martinmas,  and 
the  other  £115  to  accrue  due  at  May,  1891,  with 
interest  and  expenses ;  and  to  grant  warrant  to  an 
auctioneer  named  to  sell  the  whole  or  so  much  of  the 
sequestrated  effects  as  should  be  sufficient  to  satisfy 
the  demand,  but  so  that  no  sale  was  to  take  place  till 
the  Martinmas  rent  or  the  Whitsunday  rent,  1891, 
had  become  due  and  remained  unpaid.  Then,  after 
satisfaction  by  payment,  sequestration  might  be 
recalled.  Following  upon  that  a  document  was  put 
in,  under  which  the  landlord  claimed  to  have  a  right 
of  hypothec  over  the  whole  of  the  furniture  on  the 
premises.  On  the  same  day  the  sheriff-substitute  for 
the  county  ordains  that  the  defenders  should  be 
served  with  a  copy  of  the  petition,  and  that,  if  they 
intended  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted,  they  should  take  certtdn 
proceedings,  in  default  of  which  the  petition  would 
be  conferred  against  them,  and  then  **  meantime 
sequestrates  and  grants  warrant  to  sequester  the 
goods  on  the  premises  for  the  rent  of  this  current 
year." 

The  officer  of  the  court  then  took  possession  on 
the  same  day,  and  executed  a  formal  document  to 
**  inventory  and  secure  "  the  goods,  which  were  stated 
*'to  remain  under  sure  fence  and  sequestration**  to 
secure  the  rent,  interest,  and  expenses.  Thereupon 
the  official  liquidator  brought  on  the  present  motion, 
the  question  for  decision  being  whether  the  sequestra- 
tion was  not  void  under  the  provisions  of  sections  87 


and  163  of  the  Companies  Act,  1862.  There  weie  Id 
evidence  opinions  of  Professor  Bankine  and  Mr. 
Balfour  (the  Dean  of  Faculty),  of  the  Scotch  bar,  oa 
cases  submitted  to  them  as  to  the  Scotch  lawvi^ 
respect  to  sequestration,  and  the  effect  thereon  of 
sections  87  and  163  of  the  Companies  Act,  l(<6i. 
which  opinions  are  stated  by  his  lordship  in  kid 
judgment. 

The  Companies  Act,  1862,  which  applies  to  Soodaiti 
as  well  as  to  England,  enacts  by  section  87 :  "When, 
an  order  has  been  made  for  winding  up  a  compMiy 
under  this  Act,  no  suit,  action,  or  other  prooeraing 
shall  be  proceeded  with  or  commenced  against  the 
company  except  with  the  leave  of  the  court  and  sub- 
ject to  such  terms  as  the  court  may  impose  " ;  and  by 
section  163,  **  where  any  company  is  being  woundup 
by  the  court,  or  subject  to  the  supervision  of  the  court, 
any  attachment,  sequestration,  distress,  or  executioa 
put  in  force  against  the  estate  or  effects  of  the  com- 
pany after  the  commencement  of  the  winding  up  shall 
be  void  to  all  intents." 

Napier  Higgins,  Q,C,,  and  C.  E.  E,  Jenkins,  for  the 
motion.— The  Scotch  sequestration  is  void  by  virtue 
of  section  163  of  the  Companies  Act,  1862,  which 
includes  such  sequestration  by  a  Scotch  Landlord  as 
has  taken  place  in  this  case.  The  landlord  could  onlj 
proceed  after  obtaining  leave  of  the  court  under 
section  87  of  that  Act:  In  re  ExJiall  Coal  Mining  (''.. 
13  W.  R.  219,  4  De  G.  J.  &  8.  377 ;  Lloyd  v.  LM 
&  Co,,  2b  W.  R.  872,  6  Ch.  D.  339 ;  In  re  So»Uh  Ken- 
sington Co-operative  Stores,  29  W.  R.  662,  17  Ch.  D. 
16i;  In  re  Brown,  Bayhy,  c&  Dixou,  30  W.  R.  5,  IS 
Ch.  D.  649;  In  re  Oak  Pim  CuUiery  Co.,  30  W.  B. 
759,  21  Ch.  I).  322 ;  In  re  Lancashire  Cotton  Spinuhg 
Co,,  36  W.  R.  305,  35  Ch.  D.  656.  A  mortgagee  of  a 
company  can  generally  obtain  such  leave  of  the  court 
for  the  purpose  of  pursuing  his  remedy  in  ease  of  the 
winding  up  of  the  company,  but  this  is  not  extended 
to  a  landlord :  In  re  Exhall  Ci/al  Mining  Co, ;  In  rf 
Lancashire  Cotton  Spinning  Co, 

Coze Jis- Hardy,  Q.C.,  and  Chadwyck  Healey,  for  the 
Scotch  landlord. — -A  sequestration  by  a  Scotch  land- 
lord is  not  within  the  meaning  of  section  163  of  tiie 
Companies  Act,  1862.  A  Scotch  landlord  has  greater 
rights  than  an  English  landlord  for  the  purpose  of 
obtaining  security  for  the  payment  of  rent,  and  a 
proceeding  by  him  for  that  purpose  does  not  com- 
within  that  section.  But  if  it  does,  then  we  ask  for 
the  leave  of  the  court,  under  section  87  of  that  Act,  to 
enable  the  landlord  to  enforce  the  special  right  giveu 
to  him  by  the  Scotch  law. 

They  referred  to  Lloyd  v.  Lloyd  &  Co. 

Napier  Higgins,  Q,C.,  replied. 

North,  J.,  after  stating  the  facts,  and  reading  the 
163rd  section  of  the  Companies  Act,  1862,  proweded 
as  follows : — The  first  question  is,  is  this  a  proceeding 
for  a  sequestration  under  that  section  which  covers 
Scotch  proceedings  as  well  as  English  ?  Ujmmi  that 
point  I  do  not  find  a  definite  opinion  expressed  by 
any  witness  for  the  landlord  that  it  is  not  a  sequestra- 
tion. I  find  in  the  opinion  given  by  I^ofessor 
Rankino  that,  in  answer  to  a  question  as  to  whether 
there  was  any  case  since  the  Companies  Act,  1862,  in 
Scotland,  applying  to  a  trustee  or  liquidator  claiming 
under  the  163rd  section,  he  says  **  No  " ;  and  after 
referring  to  another  statute,  which  I  do  not  think  is 
very  material,  he  adds :  "  And  that  poinding  of  the 
ground,  a  diligence  which  proceeds  on  the  same 
principles  as  landlords'  sequestration,  has  been  held 
not  to  be  struck  at  by  the  163rd  section  of  the 
Companies  Act,  1862,  on  the  ground  (which  is  equally 
applicable  in  the  present  ciise)  that  it  operates  no  nev 
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preference,  but  simply  makes  available  a  preference 
ftlready  existing."  He  does  not  say  that,  according 
to  Scotch  law,  a  sequestration  in  respect  of  landlords' 
rent  does  not  come  within  that  section ;  and  the 
opinion  also  given  on  the  same  side  by  Mr.  Balfour 
does  not  do  so  either.  He  says : — **  I  aJso  agree  with 
Mr.  Bankine  in  thinking,  for  reasons  similar  to  those 
given  in  regard  to  poinding  of  the  ground  in  the 
case  of  AtMe  Hydropathic  Co.  v.  Scottish  Provincial 
Assarajux  Co.  (13  Court.  Sess.  Cas.,  4th  series,  818), 
thst  a  landlord's  sequestration  is  not  the  putting 
in  force  of  an  execution  against  the  estate  and  effects 
of  the  company  within  the  meaning  of  section  163  of 
the  Companies  Act,  1862,  and  that,  consequently,  the 
memorialists*  process  of  sequestration  is  not  void 
under  that  section."  But  he  does  not  say  that  the 
Scotch  law  is  that  the  word  "sequestration"  there 
does  not  include  a  landlord's  sequestration  for  rent. 
It  is  very  difficult  to  see  why  it  should  not.  He  does 
say— in  fact  both  these  learned  gentlemen  say — that  a 
proceeding  by  way  of  poinding  the  ground,  under  a 
heritable  bond,  is  not  an  execution,  and  upon  that 
gromid  is  not  within  that  section ;  and  far  be  it  from 
ine  to  say  that  poinding  of  the  groimd  under  such  a 
bond  is  an  execution ;  but  this  is  not  the  question  I 
have  to  decide. 

Then  it  is  suggested  that  the  word  "  sequestration  " 
is  an  English  word,  used  in  an  English  Act,  and  that 
it  must  have  the  same  meaning^  that  it  would  have  in 
England,  and  as  in  England  there  is  no  sequestration 
by  a  landlord  in  respect  of  his  rent,  therefore  seques- 
tration here  cannot  apply  to  such  a  case.  I  do  not 
follow  that.  Sequestration  is  a  word  large  enough  to 
apply  to  all  sequestrations  ;  this  is  caUed  a  proceed- 
ing in  sequestrotion,  and  how  it  can  be  said  that  such 
a  sequestration  is  not  a  sequestration  I  do  not  quite 
understand.  Then  look  at  the  words  in  company 
with  which  it  is  found.  It  is  •*any  attachment, 
sequestration,  distress,  or  execution."  Now  a  distress 
is  the  remedy  that  a  landlord  has  by  law  to  take  pos- 
session of  property,  and  to  levy  the  rent  that  is  due  to 
him  out  of  it.  I  do  not  say  the  two  proceeding^  are 
tiie  same.  I  think  that  it  is  clear  they  are  not.  The 
Scotch  hypothec  that  a  landlord  has  is  distinguishable 
in  some  points  from  a  right  of  distress ;  but  they  are 
both  in  pari  Tnateridy  and  it  is  very  difficult  to  see  on 
what  ground  a  Scotch  landlord  is  to  have  a  different 
right  given  to  him  in  respect  of  sequestration  for  rent 
from  that  which  an  English  landlord  has  in  respect  of 
distress,  unless  upon  the  ground  that  I  will  consider 
presently. 

Then  there  is  another  thing  to  be  borne  in  mind. 
Under  the  Bankruptcy  Act  in  Scotland  in  1856  the 
landlord's  right  was  intended  to  be  unaffected  by 
that  Act.  That  is  expressly  provided  in  section  119, 
which  says,  "Nothing  in  this  Act  contained  shall 
affect  the  kmdlord's  right  of  hypothec."  But  there  are 
no  such  words  in  the  Companies  Act  of  1862,  which 
was  passed  only  five  or  six  years  later ;  and  one  would 
expect  that,  if  the  landlord's  right  of  hypothec  was  to 
be  excepted,  we  should  find  something  of  that  sort  in 
the  Act  itself. 

Then  it  is  suggested  that  the  landlord's  proceeding 
is  not  a  sequestration  upon  this  principle ;  that  the 
sequestration  given  to  a  landlord  by  the  Scotch  law 
does  not  create  any  new  preferential  right,  but  merely 
renders  available  a  right  already  existing.  I  cannot 
^derstand  how,  for  that  reason,  a  sequestration  for 
rent  can  be  md  not  to  be  a  sequestration.  It  may  be 
*7®yy  good  reason  why,  if  such  a  sequestration  is 
within  section  163,  the  court,  under  section  87,  should 
give  leave  to  proceed ;  but  that  is  a  totally  different 
thing.  In  my  opinion,  the  word  "  sequestration," 
uaed  in  the  163rd  section,  does  apply  to  the  landlord's 
right  of  sequestration  to  secure  rent,  given  to  him  by 


the  Scotch  law,   and  does  render  it  void  to  all  in- 
tents. 

But  I  have  said  this  with  respect  to  the  163rd 
section  alone.  That  does  not  end  the  case,  because, 
according  to  decisions  which  are  binding  upon  me, 
the  163rd  section  and  the  87th  section  are  to  oe  con- 
strued together ;  and,  therefore,  **  void  to  all  in- 
tents "  is  to  be  read,  as  qualified  by  the  87  th  section, 
as  meaning  "void  to  all  intents,  unless  the  court 
shall  otherwise  direct" — that  is  to  say,  unless  the 
court  authorizes  the  institution  of  the  proceedings 
which  lead  up  to  the  sequestration,  or  authorizes  their 
continuance  if  already  instituted  before  the  sequestra- 
tion takes  place.  • 

Then  we  must  turn  to  the  87th  section,  which 
enacts :  **  When  an  order  has  been  made  for  winding 
up  a  company  under  this  Act,  bo  suit,  action,  or 
other  proceedSng  shall  be  proceeded  with,  or  com- 
menced against,  the  company,  except  with  the  leave 
of  the  court,  and  subject  to  such  terms  as  the  court  may 
impose."  The  question  upon  that  section  is,  whether 
this  action  in  Scotland  is  a  proceeding  within  the 
meaning  of  the  section.  This  is  not  a  question  of 
Scotch  law.  I  am  satisfied  that  it  is  a  proceeding ; 
and  although  it  is  not  a  question  of  Scotch  law,  I 
have  the  satisfaction  of  having  Mr.  Balfour's  opinion 
to  the  effect  that,  if  a  Scotch'court  had  construed  this 
section,  they  would  hold  that  this  section  was  a  pro- 
ceeding within  the  meaning  of  the  87th  section. 

Therefore,  it  comes  to  this,  that  the  proceeding  is 
one  which  is  not  to  be  commenced  or  proceeded  with 
without  the  sanction  of  the  court,  and  the  court  has 
not  given  any  sanction.  That  being  so,  the  163rd 
section  applies,  and  the  liquidator  is  entitled  to  the 
order  that  he  asks  for. 

But,  then,  that  does  not  end  the  case,  because  it 
would  still  be  open  to  the  landlord  to  apply  to  the 
court  for  leave  to  proceed  under  the  87th  section,  and 
Mr.  Hardy  has  asked  me  now  to  consider  that  ap- 
plication as  made,  if  I  am  against  him  on  the  first 
point,  as  I  am. 

Then  it  is  necessary  to  consider  whether,  if  the 
application  had  been  made,  leave  would  have  been 
granted.  That  leads  me  to  consider  what  is  the 
precise  position  of  the  landlord  in  Scotland  with 
respect  to  proceeding  by  way  of  sequestration  for  his 
rent.  Now,  as  to  that,  I  think  it  proved  on  the 
evidence  that  the  effect  of  the  Scotch  law  is  to  give 
the  landlord  *'areal  security  without  possession,"  as 
it  is  called,  upon  the  property  demised,  and  the  stock, 
in  respect  of  his  rent;  and  there  is  this  peculiarity 
about  it  in  Scotland  tiiat  does  not  exist  in  England ; 
that  it  is  a  right  to  do  this  by  way  of  anticipation 
before  the  rent  is  due.  In  that  respect  it  differs 
altogether  from  the  English  right  of  (fistress,  which 
can  only  be  put  into  force  after  the  rent  has  actually 
become  due.  In  Scotiand  it  may  be  done  before  the 
rent  becomes  due,  and  in  this  case  that  was  the 
course  adopted,  for,  the  first  rent  becoming  due  on  the 
11th  of  November,  this  proceeding  is  taken  a  month 
before  that  time. 

In  my  opinion  this  is  a  case  in  which  by  Scotch  law 
the  lanolora  has  a  security  given  to  him  for  rent  to 
become  due ;  and,  in  my  opinion,  he  is  by  Scotch  law 
a  secured  creditor. 

Then  the  question  is,  what  the  result  of  that  is ; 
and  I  am  reminded  of  the  cases  in  which  a  mortgagee 
is  allowed,  pretty  much  as  a  matter  of  course,  if  the 
relief  he  asks  for  is  not  conceded,  to  commence  pro- 
ceedings after  the  winding  up,  or  after  the  winding  up 
to  continue  proceedings  commenced  before,  for  the 
purpose  of  realizing  his  security.  It  is  said  that  the 
mortgagee's  right  depends  upon  this,  that  he  is  only 
taking  proceedinffs  to  recover  his  own  ^ 
whereas  the  landlord  in  Scotland  has  r^ 
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whatever  in  the  f umiture  and  stock  of  his  tenant ; 
but  has  merely  a  right  to  be  enforced  by  a  judicial 
proceeding.  In  my  opinion,  that  does  not  affect  the 
case.  He  has  a  security  which  he  has  a  right  to 
enforce,  which  the  Scotch  law  gives  him,  and  it  seems 
to  me  more  like  the  position  of  a  debenture-holder 
than  anything  else,  although  it  is  not  exactly  the 
same  as  that.  I  think,  therefore,  that  if  the  landlord 
had,  before  commencing  these  proceedings,  asked  for 
leave  to  take  proceedings  by  way  of  sequestration,  the 
court  would  have  given  him  leave  to  do  so. 

The  question  is,  whether  I  should  give  it  now.  I 
am  prepared  to  do  so  upon  terms.  Down  to  this 
time  the  landlord  has  been  entirely  in  the  wrong, 
because  he  has  commenced  and  prosecuted  proceed- 
ings which,  in  my  opinion,  he  had  no  right  to  do,  and 
in  respect  of  which  proceedings  costs  have  been  in- 
curred. But  I  do  not  think  it  necessary  to  put  the 
landlord  to  commence  fresh  proceedings,  as  I  should 
now  give  him  leave  to  do  if  he  asked  for  it.  I  am 
prepared  to  put  him  now  in  the  same  position  as  if 
there  was  a  motion  pending  before  me  at  his  instance 
to  obtain  leave  to  continue  his  proceedings  for  a 
sequestration;  but  I  can  only  give  him  that  leave 
upon  the  payment  of  the  costs  of  the  liquidator  in  the 
proceedings  in  which,  down  to  this  time,  the  landlord 
has  been  entirely  in  the  wrong. 

Solicitors,  Munns  &  Longden  ;  Bel/rage  <fc  Co, 
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Nov.  5,  6;  Jan.  14. 


Li  re  Parker. 
WiGNALL  V.  Parke,  (o.) 


Charitable  tiaea — IfUerest  in  land — Mortgage  of  borough 
**rent8y  raieSy  and  waterworks^' — ^^  Undertaking^' — 
Mortmain  Act  (9  Geo.  2,  c.  36). 

A  corporation^  by  virtue  of  their  powers  under  two 
private  ActSy  and  under  the  Local  Government  Supple- 
mental Act,  1861,  to  secure  the  sum  of  £150  paid  by  the 
testatrix  for  the  purposes  of  these  Acts,  mortgaged  to  her, 
**  Jier  executors y  administrators,  and  assigns,  such  pro- 
porti(m  of  the  rents,  rates,  and  ivaterworks  which,  by  the 
said  Acts,  .  ,  ,  the  corporation  are  authorized  to 
charge,  levy,  purchase,  and  rtuake,  .  .  .  as  the  prin- 
cipal sum  doth  or  shall  bear  to  the  whole  sum  which  is  or 
shall  be  borrowed.'* 

Held,  thai  this  uxis  a  mortgage  of  the  undertaking  as 
a  going  concern. 

Held,  also,  that  the  mortgage  did  not  create  an  interest 
in  land  within  the  Mortmain  Acts,  and  that  the  mortgage 
debt  was,  in  consequence,  pure  personalty. 

The  principles  of  Walker  v,  Milne,  11  Beav,  607 ; 
Gardner  v,  Ix>ndon,  Chatham,  and  Dover  Bailway 
Co.,  15  ir.  B.  325,  L.  B.  2  Ch.  App.  201 ;  Holdsworth 
V.  Davenport,  25  W,  B.  20,  3  Ch.  D.  185 ;  Attree  v. 
Hawe,  26  W.  B.  871,  9  Ch.  D.  337 ;  and  In  re  Yer- 
bury's  Estate,  Ker  v.  D«it,  62  L.  T.  N.  S.  55,  38 
W.  B.  Dig.  217,  followed  and  applied. 

Adjourned  summons. 

Bachel  Parker,  the  mortgagee,  made  her  will  dated 
the  19th  of  August,  1880,  and  appointed  the  plaintiffs, 
B.  Wignall  and  J.  Wells,  her  executors,  and  thereby 
directed  that  her  debts  should  be  paid  out  of  her  real 
estate,  and  bequeathed  all  sums  of  money  which 
might  be  due  to  her  at  her  decease,  and  all  other  her 
funds  and  securities  for  money,  unto  the  London 
Missionary  Society  and  the  British  and  Foreign  Bible 


(a.)  Reported  by  W.  H.  Qttarrell,  Esq.,  Barrister- 
at-Law. 


Society  in  equal  shares,  and  devised  all  her  real  estate 
unto  her  n^hew,  the  defendant,  B.  J.  Parke. 

The  testatrix  died  on  the  31st  of  Janiuiy,  1893, 
and  her  will  was  duly  proved  by  the  pkuntiffis  above 
named.  At  her  death  she  was  seised  of  certain  real 
estate,  and  was  entitled  to  personal  estate,  consisting 
of  cash  and  certain  securities,  including  a  sum  d 
£150  secured  by  a  waterworks  mortgage  of  the 
borough  of  Preston.  In  the  administration  of  ha 
estate  the  question  arose  whether  the  money  secured 
by  the  waterworks  mortgiupe  was  or  was  not  pnie 
personalty,  to  pass  under  the  bequest  for  charitabb 
piuposes,  and  tiie  matter  now  came  before  the  oomt 
upon  an  originating  summons  taken  out  hj  the 
executors. 

The  waterworks  mortgage  was  in  ihe  following 
terms: — 
"  Borough  of  Preston. — Waterworks  Mortgage. 

**  By  virtue  of  the  Preston  Waterworks  Act»,  1853, 
the  Local  Government  Supplemental  Act,  1869.— Tie 
mayor,  aldermen,  and  burgesses  of  the  borough  of 
Preston,  in  the  county  of  Luicaster,  in  exercise  of  tiie 
powers  of  the  said  corporation,  and  in  considention 
of  the  sum  of  one  hundred  and  fifty  pounds,  herein- 
after called  the  principal  sum,  paid  to  the  treasurer  of 
the  said  corporation  by  Bachel  Parker,  ef  .  .  . 
herein  called  the  mortgagee,  for  the  purposes  of  &e 
said  Acts,  or  one  of  them,  do  grant  and  assign  to  the 
mortgagee,  her  executors,  administrators,  ana  assigns, 
such  proportion  of  the  rents,  rates,  and  waterwozlabf 
the  said  Acts,  or  any  of  them,  which  the  said  corpon- 
tion  are  authorized  to  charge,  levy,  purchase,  and 
make,  and  also  of  the  general  dislaict  rate  in  the 
same  Acts,  or  one  of  them,  mentioned,  as  the  piin- 
cipal  sum  doth  or  shall  bear  to  the  whole  sum  vhidi 
is,  or  shall  be,  borrowed  under  the  powers  of  the  said 
Acts,  or  any  of  them,  upon  the  credit  of  the  said 
rents,  rates,  and  waterworks,  or  of  the  said  genenl 
district  rate,  by  any  of  the  said  Acts  authorizea  to  lie 
charged,  levied,  purchased,  and  made.  And  do  also 
grant  and  assign  to  the  mortgagee,  her  execaton, 
administrators,  and  assigns,  such  proportion  of  the 
general  district  rate  by  the  Public  Health  Acts,  1848 
and  1875,  or  either  of  them,  or  any  Act  incorporsled 
therewith,  authorized  to  be  made,  as  the  principal 
sum  doth  or  shall  bear  to  the  whole  sum  which  is,  or 
shall  be,  borrowed  upon  the  credit  of  the  said  gCDeial 
district  rate  by  the  said  last-mentioned  Acts,  or  any 
of  them,  authorized  to  be  made,  to  hold  the  sail 
premises  hereby  assigned  unto  the  mortgagee,  hs 
executors,  administrators,  emd  assigns,  until  the  whole 
of  the  principal  sum,  with  interest  for  the  same  after 
the  rate  of  three  pounds  ten  shilling  per  centam  pei 
annum,  shidl  be  fully  paid  and  satisfied  to  the  moit* 
gagee,  her  executors,  administrators,  and  assigns." 

The  principal  moneys  were  to  be  paid  on  the  1st  of 
December,  1885,  and  the  mortgage  was  dated  the 
30th  of  November,  1882. 

The  following  are  the  material  sections  of  the 
various  statutes,  the  efiEect  being  either  stated  or  the 
sections  set  out  verbatim;  the  first  Act  hereinaftof 
mentioned  being  the  Act  authorizing  the  local  board 
of  health,  now  represented  by  the  CorporatkHi  of 
Preston,  to  purchase  and  take  over  the  works  of  the 
then  existing  Preston  Waterworks  Co. 

16  &  17  Vict.  c.  xlviii.,  sess.  1852-1853,  fPresfcoa 
Waterworks  Act,  1863),  (local  and  personal).— T1» 
preamble  recites  the  proposed  purchase  by  the  local 
board  of  Preston  from  the  company  of  the  proprieiois 
of  the  Preston  Waterworks  of  the  undertaking  of  the 
company,  a  company  incorporated  by  an  Act  of  2 
Will.  4,  and  authorized  to  raise  money  by  an  Act  of 
6  Vict.  c.  32  (local  and  personal).  It  recites  that  If 
the  Public  Health  Act,  1848,  and  the  Public  Hesl^ 
Supplemental  Act,  1850,  No.  2,  the  local  board  of 
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health  for  the  borough  of  Preston  had  been  consti- 
tuted for  the  district  comprising  the  said  borough  ex- 
clusively, and  that  it  was  expedient  that  further  and 
better  provision  should  be  made  for  the  supply  of 
water,  and  that  the  necessary  powers  for  that  purpose 
should  be  vested  in  the  said  local  board ;  and  further 
recited  that  it  was  expedient  that  the  agreement  for 
the  purchase  of  such  undertaking  should  be  carried 
into  effect,  and  that  the  supply  of  water  should  be 
placed  under  the  control,  regulation,  and  management 
of  the  said  local  board,  and  that  the  board  should  be 
authorized  to  alter,  extend,  and  enlarge  the  said 
waterworks,  the  property  of  the  said  company. 

Section  3  incorporates  '*  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  the  Waterworks  Clauses 
Consolidation  Act,  1847,  so  far  as  the  same  are  not 
repugnant  to  the  provisions  herein  contained.'* 

Section  4. — "  .  .  .  Be  it  enacted,  that  it  shall  be 
lawful  for  the  said  local  board,  subject  to  the  pro- 
visions and  restrictions  in  this  Act,  and  the  Acts  in- 
corporated therewith  contained,  to  make  and  main- 
tain the  said  waterworks,  together  with  all  proper 
reservoirs,"  &c. 

Section  12. — *'  That  the  local  board  shall,  when  the 
undertaking  and  works  of  the  company  shall  come 
into  their  possession,  and  at  all  times  thereafter,  sup- 
ply to  every  dwelling-house  within  the  said  borough 
entitled  to  demand  a  supply,  as  hereinafter  mentioned, 
at  the  request  of  the  owner  or  occupier  thereof,  water 
for  domestic  purposes  upon  the  rents,  rates,  and 
assessments,  and  in  manner  herein  provided     .     .     ." 

By  section  39  the  rates  which  uie  local  board  are 
entitled  to  levy  for  the  supply  of  water  for  domestic 
purposes  are  specified. 

By  section  41  the  rates  and  rents  arc  to  be  paid  in 
advance. 

Section  43. — '*It  shall  and  may  be  lawful  for  the 
local  board  to  make  any  rate  for  the  purposes  of  this 
Act,  or  of  any  Act  incorporated  therewith,  prospec- 
tively to  raise  money  to  pay  interest,  charges,  and 
expenses  to  be  incurred  thereafter,  or  retrospectively 
to  raise  money  to  pay  interest,  charges,  and  expenses 
which  may  have  been  incurred  at  any  time  within  six 
months  before  the  making  of  the  rate.'' 

By  section  45  the  charges  for  water  for  flushing 
Bewers,  &c.,  are  to  be  included  in  the  general  district 
rate. 

Section  51. — **  It  shall  be  lawful  for  the  local  board 
to  borrow,  for  the  purposes  of  this  Act,  upon  the 
security  of  the  rents,  rates,  and  works  authorized  by 
this  Act  to  be  charged,  levied,  piurchased,  and  made, 
or  on  the  security  of  the  general  district  rates 
authorized  to  be  made  by  this  Act,  or  by  the  Public 
Health  Act,  1848,  or  on  all  or  any  of  the  said  securi- 
ties, such  sum  as  shall  be  necessary  for  paying  to  the 
said  company  the  purchase-money  for  their  under- 
taking, and  any  further  sum  or  sums  of  money,  not 
exceeding  the  sum  of  £80,000,  over  and  above  or 
exclusive  of  such  sum  as  shall  be  necessary  for  paying 
to  the  said  company  the  purchase-money  for  their 
said  undertaking ;  and  the  provisions  of  the  Conmiis- 
doners  Clauses  Act,  1847,  with  respect  to  the  mort- 
gages to  be  executed  by  the  commissioners,  shall  be 
appHcable  to  the  borrowing  of  such  sum  or  sums  of 
money  by  the  board,  and  shall  be  read  and  construed 
as  if  the  words  '  the  local  board  of  health  for  the  dis- 
trict and  borough  of  Preston '  had  been  in  every  case 
inserted  instead  of  the  word  *  conmiissioners.'  " 

Section  63. — **  It  shall  be  lawful  for  the  said  local 
board,  and  they  are  hereby  required  in  estimating 
the  amount  required  to  be  raised  by  means  of  geneim 
Strict  rates  for  the  purposes  of  the  said  borough, 
mider  the  provisions  of  the  Public  Health  Act,  1848, 
and  in  making  such  rates,  to  include  the  money 
required  for  the  purposes  of  this  Act  in  one  and  the 


same  assessment,  as  the  money  authorized  to  be  levied 
by  the  Public  Health  Act,  1848,  by  means  of  a  rate  or 
rates,  called  "general  district  rates,"  therein  men- 
tioned, and  to  collect  the  same  as  part  thereof,  in 
like  manner  as  if  the  same  were  expressly  charged 
by  the  said  Act  upon  such  rate  or  ratios." 

By  section  54  the  local  board  is  required  to  keep 
a  separate  account  to  be  called  **  the  water  account," 
and  by  section  55  all  moneys  borrowed  under  the 
Act  are  to  be  charged  on  the  water  account. 

By  section  56  provision  is  made  for  the  establish- 
ment of  a  sinking  fund  for  the  payment  off  of  the 
moneys  so  borrowed. 

By  section  58  the  local  board  is  empowered  to 
appoint  officers  and  servants,  and  to  impose  penal- 
ties upon  them  ;  and  section  59  provides  for  the 
application  of  such  penalties. 

The  Commissioners  Clauses  Act,  1847  (the  follow- 
ing sections  of  which  closely  resemble  the  analogous 
sections  of  the  Companies  Clauses  Act,  1845,)  pro- 
vides, by  section  76,  a  form  of  mortgage  which  has 
been  closely  followed  in  that  now  forming  the  subject 
of  decision. 

Sections  86  and  87  provide,  where  interest  or  prin- 
cipal is  in  arrear,  for  the  appointment  of  a  receiver 
of**  the  rates  or  sums  liable  to  the  payment"  of  such 
interest  or  principal. 

By  the  Preston  Improvement  Act,  1869  (32  &  33  Vict. 
Vict.  c.  Ixxxvii.),  (local  and  private),  the  board  was 
authorized  to  construct  additional  waterworks.  Section 
2  incorporated  the  Lands  Clauses  Consolidation  Act, 
1845,  tlie Lands  Clauses  Consolidation  Acts  Amendment 
Act,  1860,  so  much  of  the  Waterworks  Clauses  Act, 
1847,  as  relates  to  the  construction  of  waterworks 
and  the  accommodation  of  lands  adjoining  the 
waterworks,  the  Waterworks  Clauses  Act,  1863,  and 
the  provisions  of  the  Commissioners  Clauses  Act, 
1847,  with  respect  to  the  mortgages  to  be  executed 
by  the  commissioners. 

Section  14  enacts :  "  The  local  board  may  defray 
the  expenses  of  constructing  the  watervrorks  out  of 
any  moneys  which  they  are  already  authorized  to 
borrow  for  the  completion  of  the  works  for  supplying 
water  to  Preston,  and  they  may  exercise  for  the 
purposes  aforesaid  such  borrowing  powers  accordingly^ ; 
and  all  moneys  received  or  expended  by  them  under 
this  Act  for  waterworks  purposes  shall  be  included 
in  *  the  water  account '  reierred  to  in  the  54th  section 
of  the  Act  of  1853." 

By  section  16  the  then  existing  provisions  as  to  the 
aiTilring  fund  for  moneys  borrowed  for  waterworks 
purposes  were  repealed,  and  by  section  17  new  pro- 
visions were  made  for  this  purposes. 

Section  21  provides  for  the  making  of  regulations 
by  the  local  lx>ard  for  preventing  the  waste,  &c.,  of 
water  by  persons  supplied,  and  section  22  contains 
provisions  for  the  imposition  of   penalties  in  such 


The  waterworks  undertaking  of  the  Corporation  of 
Preston  consists  of  reservoirs,  machinery,  and  mains 
situate  outside  the  borough,  and  main  water  pipes 
and  appliances  connected  tiierewith  laid  and  fixed 
within  the  borough.  The  water  rents  payable  to  the 
corporation  are  assessed  upon  the  rateable  value  of  the 
properties  supplied,  and  are  collected  by  the  officials  of 
the  corporation. 

Se/ton  Stricklandy  for  the  first  respondent,  the 
devisee  and  next  of  kin.— The  mortgage  is  charged  upon 
the  land,  and  includes  the  real  estate,  as  well  as  the 
tolls,  in  express  terms.  Chandler  v.  Howell y  26  W.  R. 
00,  4  Ch.  D.  651,  has  not  been  overruled:  see  In  re 
David,  38  W.  R.  162,  43  Ch.  D.  27. 

M,  Ingle  Jwce,  for  the  legatee  socwlilllf— /n  re 
David  is  to  be  distingpiised ;  there  war  ""n 
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the  tolls  in  that  case :  In  re  Thompson,  Bedford  v. 
Tealy  ante,  p.  50,  46  Ch.  D.  161.  "Rents"  only 
means  water  rates,  and  it  has  been  decided  that  water 
rates  are  not  an  interest  in  land.  The  waterworks 
are  the  "undertaking."  Holdsworth  v.  Davenport 
25  W.  R.  20,  3  Ch  D.  185,  stands,  except  as  affected 
by  Chandler  v.  Hmvell,  which  is  not  consistent  with 
AUree  v.  Hawe,  26  W.  R.  871,  9  Ch.  D.  337  :  In  re 
Yerbvnfs  Estate,  Ker  v.  Dent,  62  L.  T.  Rep.  N.  S.  55, 
38  W.  R.  Dig.  217.  I  rely  on  section  12  and  section 
54  of  the  Preston  Waterworks  Act,  1853.  A  receiver 
could  not  be  appointed  to  carry  out  the  statutory 
duties :  Gardner  v.  London,  Chatham,  and  Dover  Rail- 
way Co.,  15  W.  R.  325,  L.  R.  2  Ch.  App.  201. 

W,  D.  Rawlins,  for  the  applicants,  the  trustees. 

Striddand,  in  reply,  referred  to  section  2  of  the 
Preston  Watem'orks  Act,  1853,  as  incorporating  the 
whole  of  the  Waterworks  Clauses  Act  of  1847. 

Cur,  adv.  vuH, 

Stirling,  J. — The  question  raised  by  this  summons 
is  whether  a  borough  of  Preston  waterworks  mort- 
gage for  £150,  part  of  the  estate  of  the  testatrix, 
Rachel  Parker,  ought  to  be  treated  as  pure  personalty 
so  as  to  pass  under  a  bequest  for  charitable  purposes. 
The  mortgage  is  dated  the  30th  of  November,  1882, 
and  is  in  the  following  form  : — [His  lordship  read  the 
mortgage.]  It  is  objected  that  it  creates  a  charge  on 
the  **  rents  '*  and  **  works  "  ;  no  question  arises  as  to 
a  charge  on  the  rates  under  the  Public  Health  Act. 
The  Preston  Waterworks  Act,  1853,  is  the  earliest  in 
date  of  the  statutes  in  pursuance  of  which  the  mort- 
gage purports  to  be  given,  and  also  the  most  impor- 
tant for  the  decision  of  the  present  case.  [His  lord- 
ship read  the  preamble  to  that  Act,  and  read  or 
stated  the  effect  of  sections  3,  4,  12,  39,  41,  43,  45,  51 , 
53,  54,  55,  56,  58,  and  59.]  The  Commissioners 
Clauses  Act,  1847,  by  section  75,  prescribes  a  form  of 
mortgage,  which  has  been  closely  followed  in  that 
now  before  me.  Sections  86  and  87  provide,  where 
interest  or  principal  is  in  arrear,  for  the  appointment 
of  a  receiver  of  the  "  rates  or  sums  liable  to  the  pay- 
ment "  of  such  interest  or  principal,  and  these  clauses 
closely  resemble  the  analogous  sections  of  the  Com- 
panies Clauses  Act,  1845.  [His  lordship  read  or  stated 
the  effect  of  the  preamble,  and  sections  2,  14,  15,  17, 
21,  and  22  of  the  Preston  Improvement  Act,  1869.] 

The  question  raised  is,  in  substance,  whether  such 
a  mortgage  falls  within  what  was  laid  down  by  the 
Court  of  Appeal  in  AUree  v.  Hawe. 

Previously  to  that  case  there  had  been  a  great 
conflict  of  opinion  as  to  whether  debentures  given  by 
railway  companies  and  other  public  bodies  feU  within 
the  provisions  of  9  Geo.  2,  c.  36.  In  Walker  v.  Milne, 
1 1  Beav.  507,  Lord  Langdale  held  that  mortgages  by 
a  canal  company,  containing  an  assignment  of  the 
undertaking  and  tiie  rates  arising  by  virtue  of  the  Act 
incorporating  the  company,  did  not  create  interests  in 
land  within  the  meaning  of  the  statute  of  George  II., 
saying  (p.  518):  "Those  securities  are  framed  by 
authority  of  the  Act  of  Parliament,  plainly  with  a 
view  to  the  concern  continuing,  and  not  with  a  view 
of  coming  to  a  court  of  equity  to  have  it  broken  up 
and  possession  taken  by  the  court."  On  the  other 
hand,  Knight-Bruce,  L.J.,  when  Vice- Chancellor,  in 
Ashtmi  V.  Lord  Langdale,  4  De  G.  &  Sm.  402,  de- 
clined to  follow  Walker  v.  Milne,  and  held  that  such 
mortgages  did  charge  hereditaments — viz.,  the  toUs, 
if  not  the  land  itself  by  the  use  of  which  the  tolls  are 
obtained. 

In  1867  was  decided  Gardner  v.  London,  Chatham^ 
and  Dover  Railway  Co,,  which  threw  much  light  on 
the  nature  of  an  ordinary  debenture  of  a  railway 


company  containing  an  assignment  of  "  the  under- 
taking of  the  company,  as  defined  by  the  special  Act, 
and  the  toUs  and  sums  of  money  arising  upon  or  out 
of  the  undertaking  by  virtue  of  the  Act  relatang 
thereto. '  *  It  was  contended  that,  imder  such  an  assign- 
ment, the  debenture-holders  were  entitled  to  a  receiver 
of  the  proceeds  of  surplus  la-nds,  but  the  Court  of 
Appeal  held  otherwise.  In  arriving  at  this  oondn- 
sion  it  became  necessary  to  consider  what  one  effect  of 
such  a  debenture  was.  Lord  Cairns  (then  Lord  Jus- 
tice) says,  in  his  well-known  judgment  (15  W.  S.,  &t 
p.  329,  L.  R.  2  Ch.  App.,  at  p.  217) :  **  The  tolls  and 
sums  of  money  ejusdem  generis — that  is  to  say,  the 
earnings  of  the  undertaking — ^must  be  made  available 
to  satisfy  the  mortgage ;  but  in  my  opinion  the  mort- 
gagees cannot,  under  their  mortgages,  or  as  mort- 
gagees— by  seizing,  or  calling  on  this  court  to  seize, 
the  capital,  or  the  lands  or  the  proceeds  of  sales  of 
land,  or  the  stock  of  the  undertaking— -either  prevent 
its  completion  or  reduce  it  into  its  original  elem^tB 
when  it  has  been  completed."  Turner,  L.J.,  agreed 
with  the  reasons  on  which  this  judgment  was  founded. 
In  this  state  of  the  authorities,  Malins,  V.C.,  hdd, 
in  Holdsworth  v.  Davenport,  that  a  debenture  of  a 
waterworks  company,  containing  an  assignment  of 
the  undertaking,  and  the  rents,  rates,  and  sums  of 
money  arising  by  virtue  of  the  several  Acts  relating 
thereto,  did  not  create  an  interest  in  land  within  the 
meaning  of  the  statute  of  Greorge  II.  His  lordship  said 
(p.  10) : — "  I  think  all  questions  are  now  removed  by 
Gardner  v.  London,  Chatham,  and  Dover  Railway  0>., 
whidi  decided  that  a  mortgage-debenture  made  by  a 
railway  company  in  the  form  given  in  Schedule  C.  of 
the  Companies  Clauses  Consoudation  Act,  1845,  does 
not  give  the  debenture-holder  a  specific  charge  upon 
the  surplus  lands  of  the  company,  or  the  proceeds  of 
the  sale  of  them,  so  as  to  entitle  him  to  an  order  for  a 
receiver  of  the  sale  moneys  or  interim  rents.  There- 
fore a  mortgagee  has  only  a  right  to  take  the  toll*, 
and  it  follows  that  he  has  not  an  interest  which  is 
within  the  Mortmain  Act."  On  the  other  hand, 
in  Chandler  v.  Howell,  Hall,  V.C.,  declined  to  follow 
Holdsworth  v,  Davenport,  and  held  that  a  mortgage  by 
commissioners  of  the  town  of  Aberystwith  contaiimif 
an  assignment  of  '*  works,  rents,  and  rates,"  authoriad 
to  be  created,  reserved,  made,  and  collected  by  an 
Act  of  Parliament,  did  create  an  interest  in  land.  In  /« 
re  Mitchell,  Mitchell  v.  Molm-ly,  25  W.  R.  903,  6Ch.  D. 
655,  Bacon,  V.C,  held  that  a  debenture-mortgage 
made  by  a  railway  company  in  the  form  given  in  the 
schedule  to  the  Companies  Clauses  Consolidation  Act, 
1845,  was  pure  personalty,  expressing  his  prefOTcnce 
for  the  decision  of  Malins,  V.C,  in  UoldstP<irth  v. 
Davenport,  to  that  of  Hall,  V.C,  in  Chandler  v. 
Howell,  if  those  decisions  were  irreconcilable,  which, 
however,  he  does  not  appear  to  have  thought  they 
were.  AUree  v.  Hawe,  which  related  not  to  deben- 
tures, but  debenture-stock,  came,  in  the  first  instance, 
before  Hall,  V.C,  who  followed  his  own  decision  in 
Chandler  v.  Howell.  In  the  Court  of  Appeal  Jame?, 
L.J.,  says  (p.  347) :— "  It  is  to  be  observed  that  in  the 
cases  of  Walker  v.  Milne,  Gardners.  London,  Chatham, 
and  Dover  Railway  Co.,  and  Attree  v.  Ilaice  all  the 
judges  rely  on  this,  that  a  different  construction  of  the 
security  would  enable  the  mortgagee  to  break  up  and 
destroy  that  which  was  intended  by  the  Legislatnre  to 
be  maintained  as  a  going  concern.  The  head-note  to 
the  report  of  AUree  v.  Hawe  in  the  Law  Reports  says 
that  Chandler  v.  Howell  was  overruled ;  it  was  not, 
however,  expressly  overruled,  and  the  learned  counsel 
for  the  appellants  say,  in  their  eu-gument,  that  *  Chandler 
V.  Howell  might  well  stand  with  a  reversal  of  the 
present  decision.*  "  The  Court  of  Appeal  did,  however, 
expressly  approve  of  the  decision  in  Walker  v.  MUm, 
and  it  is  to  oe,  I  think,  inferred  from  the  judgment 
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that  their  lordships  approved  of  the  decision  of  Malins, 
V.C,  in  Holdsworth  v.  Davenport, 

The  question  in  the  present  case,  therefore,  appears 
to  me  to  reduce  itself  to  this,  whether,  notwithstand- 
ing difference  of  language,  the  mortgage  given  by 
the  Corporation  of  Preston  to  the  testStrix  is  not,  in 
gabstance,  a  mortgage  of  the  general  undertaking, 
sunilar  to  those  which  formed  the  subject  of  discus- 
sion in  Gardner  v.  London ,  Chatham^  and  Dover  Rail- 
way  Co,y  and  of  decision  in  Holds  worth  v.  Davenport, 
If  it  be  not,  then  it  is  an  assignment  of  specific  items 
of  property  included  under  the  terms  "  rents,  rates, 
anci  waterworks  "  which  by  the  Acts,  or  any  of  them, 
the  corporation  are  authorized  to  "  charge,  buy,  pur- 
chase, and  make,"  and  consequently  of  the  works  them- 
selves and  the  site  thereof.  In  opposition  to  this  view 
of  the  construction  it  maybe  observed  that  the  assign- 
ment is  to  the  testatrix,  **her  executors,  administra- 
tors, and  assigns,"  not  to  **her  heirs."  It  would 
seem,  then,  that  the  framers  of  the  mortgage  did  not 
imagine  they  were  dealing  with  anything  in  the 
nature  of  real  estate. 

A  more  serious  objection  is  that  upon  this  construc- 
tion the  mortgagees  would  have  it  in  their  power  to 
seize  the  works  and  break  them  up.  Can  such  an 
intention  be  attributed  to  the  Legislature?  These 
works  have  been  placed  in  the  hands  of  a  public 
body,  the  Corporation  of  Preston,  for  an  important 
public  purpose,  which  some,  at  least,  may  consider  of 
not  less  importance  than  that  for  which  a  railway 
company  is  incorporated — viz.,  the  providing  of  an 
adequate  supply  of  water  within  the  populous  and 
growing  borough  of  Preston.  On  the  corporation  is 
imposed  (section  12  of  the  Preston  Waterworks  Act, 
1853)  the  obligation  of  supplying  to  every  dwelling- 
house  within  the  borough  water  for  domestic  pur- 
poses. To  enable  them  to  disnhar^e  that  duty 
they  are  empowered,  not  merely  to  cjINv!^  rents  as 
the  price  of  the  water  supplied,  but  (section  43) 
to  impose  rates  for  the  purposes  of  the  Act.  They 
are  to  appoint  officers  and  servants  for  the  purposes 
of  the  Ac^  (section  58),  and  (sections  21  and  22  of 
the  Preston  Improvement  Act,  1869)  to  make  and 
enforce  regulations  for  preventing  the  waste,  misuse, 
or  undue  consumption  or  contamination  of  the  water. 
It  seems  to  me  that  the  Legislature  plainly  contem- 
plated that  the  waterworks  should,  notwithstanding 
the  mortgages  authorized  by  section  51,  continue  as  a 
going  concern  under  the  control  and  management  of 
the  corporation  and  upon  their  responsibility,  and 
that  it  would  be  inconsistent  with  that  object  if  such 
a  construction  were  placed  on  the  section  just  referred 
to,  and  the  mortgages  given  in  pursuance  of  it. 

I  think,  then,  t£at  the  words  **  rents,  rates,  and 
works  "  authorized  by  the  Act  to  be  charged,  levied, 
purchased,  and  made  are  to  be  read  and  construed  in 
the  same  way  as  the  words  ^*  the  undertaking  author- 
ized and  the  rents  and  rates  arising  by  virtue  of  the 
Act."  In  coming  to  this  conclusion  I  am  fortified  by 
the  decision  of  Chitty,  J.,  in  /n  re  Yerbury*8  Estate, 

On  behalf  of  the  resi>ondents,  much  reliance  was 
placed  on  the  case  of  In  re  David  and  on  section 
55  of  the  Act  of  1853.  As  regards  In  re  David, 
it  is  to  be  observed  that  the  mortgage  there  in 
question  contained  an  assignment  simply  of  the 
several  rates,  tolls,  rents,  and  other  moneys  aris- 
ing and  accruing  by  virtue  of  the  Acts.  There 
was  no  assignment  of  the  undertaking  nor  any- 
thing equivslent  to  such  an  assignment.  There  was 
thei^ore  wanting  that  which  formed  the  basis  of  the. 
judgments  in  Walker  v.  Milne,  Gardner  v.  London, 
Chatham,  and  Dover  Bailwav  Co,,  and  Attree  v.  Hawe  ; 
and  it  was  hdd  that,  under  the  circumstances,  the 
mortgage  created  a  specific  charge  on  certain  tolls 
which  formed  part  of  the  subject-matter  of  the  se- 


curity. In  this  case,  on  the  construction  of  the  Preston 
Waterworks  Act,  1853,  and  the  mortgage,  I  come  to 
a  different  conclusion.  As  regards  section  55,  it  is 
one  which  (so  far  as  appears  by  the  reports)  was  not 
found  in  the  Acts  of  Parliament  under  which  were 
issued  the  secuiities  which  formed  the  subject  of 
decision  in  Walker  v.  Milne,  Gardner  v.  London, 
Chatham,  and  Dover  Itaihvay  Co.,  Holdsworth  v. 
Davenport,  and  In  re  Mitchell,  I  think  the  case  of  In  re 
David  affords  the  answer  to  the  arguments  founded  on 
it.  The  provisions  of  the  Swansea  Harbour  Act, 
1854,  resembled  those  of  the  Act  of  1853 ;  and  in 
particular  section  108  contained  a  provision  under 
which  moneys  to  the  credit  of  the  Swansea  Harbour 
Fund  were  to  be  applied,  firstiy,  in  paying  interest  on 
borrowed  moneys.  It  was  said,  however,  by  the 
Lord  Chief  Justice  and  by  Fry,  L. J.,  that  these  pro- 
visions merely  operated  as  directions  to  the  trustees 
of  the  fund  as  to  the  mode  in  which  the  fund  was  to 
be  applied,  and  did  not  affect  the  construction  of  the 
mortgages. 

In  the  present  case,  with  respect  to  section  55,  it 
seems  to  me  that  is  a  direction  to  the  corporation  as 
to  the  mode  in  which  the  moneys  to  the  credit  of  the 
waterworks  account  are  to  be  dealt  with.  In  support 
of  that  view,  I  may  make  two  observations.  Firstly, 
those  moneys  to  be  placed  to  the  credit  of  that 
account  include,  not  only  **  rents  "  and  **  rates  "  within 
the  meaning  of  section  51,  but  also  all  (section  54) 
*'  sums  of  money  to  be  recovered  under  the  provisions 
of  the  Act " ;  and  consequently  sums  (such  for 
example  as  the  penalties  and  forfeitures  referred  to  in 
section  59)  not  included  in  the  mortgages.  Secondly, 
the  expenses  of  carrying  the  Act  into  execution  are 
made  and  charged  on  the  moneys  in  question  no  less 
than  the  principal  money  borrowed,  and  the  interest 
thereon;  and  although  the  interest  is  made  a  first 
charge,  still,  as  between  payment  of  principal  and  pay- 
ment of  expenses,  the  corporation  womd  have  the 
like  discretion  as  is  vested  in  the  directors  of  a  rail- 
way company,  according  to  the  judgments  of  Lord 
Cairns  in  Gardner  v.  London,  Chatham,  and  Dover 
liailway  Co,,  and  James,  L.J.,  in  Attree  v.  Hawe,  In 
my  opinion  the  mortgage  debt  is  pure  personalty,  and 
the  summons  must  be  answered  accordingly. 

Solicitors,  H,  B,  Clarke  tfc  Son,  for  Gordon  ;  Hunter 
&  Macmaster,  Bradford;  Brownloiv  cfc  Howe,  for 
Edelstun,  Preston;  Hollams,  Sons,  Coward,  & 
Hawkesley. 


Chan.  Div.   )  ^^^  ^ 

Kekewich,  J.  \ 

M*Mahon  V,  North  Kent  Ironworks  (Limited),  (a.) 

Company  —  Receiver  —  Debenture  —  Principal   not  im- 
mediately payable — No  interest  unpaid. 

Where  debeixtures  incltide  all  the  property  of  the  com- 
pany, and  the  company  is  insolvent,  the  debenture-holders 
are  entitled  to  the  appointment  of  a  receiver  of  the 
property  and  assets  of  the  company,  althoiigh  the  prin- 
cipal secured  by  the  debentures  is  not  immediately  payable, 
and  there  is  no  interest  in  arrear. 

Motion. 

This  was  an  application  by  debenture-holders  for  an 
order  appointing  a  Mr.  Young  receiver  of  the  com- 
pany's property,  although  the  money  secured  by  the 
debentures  was  not  immediately  payable. 

Each  of  the  debentures  provided  that  the  company 

(a.)  Reported  by  H.  C.  Roper,  Esq..   Barrister-at- 
—       Law.  _ 
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would  "  on  the  Ist  day  of  January,  1892,  or  on  such 
earlier  day  as  the  principal  moneys  hereby  secured 
become  payable,  in  accordance  with  the  conditions 
indorsed  hereon,"  pay  to  the  registered  holder  £100, 
and  that  the  company  would  in  the  meantime  pay 
interest  at  five  per  cent.  ;  the  company  thereby 
charged,  by  way  of  floating  security,  all  its  property, 
whatsoever  and  wheresoever,  both  present  and  future, 
including  its  uncalled  capital  for  the  time  being,  with 
the  principal  moneys  and  interest  thereby  secured. 

The  conditions  provided  that  the  debentures  should 
rank  as  a  first  charge,  and  be  a  floating  security ; 
that  the  principal  moneys  thereby  secured  should 
"immediately  become  payable  (a)  if  the  company 
makes  default  for  six  calendar  months  in  the  payment 
of  any  interest  hereby  secured,  and  the  registered 
holder  hereof  before  such  interest  is  paid  by  notice  in 
writing  calls  in  such  principal  money ;  or  (6)  if  an 
order  is  made,  or  an  effective  resolution  is  passed,  for 
the  winding  up  of  the  company." 

None  of  these  events  had  happened,  and  the  prin- 
cipal was,  therefore,  not  immediately  payable.  Nor 
was  there  any  interest  in  arrear.  The  company  was 
admittedly  insolvent,  and  its  works  were  closed.  A 
creditor's  winding-up  petition  had  been  presented, 
and  adjourned  to  enable  the  company  to  pass  resolu- 
tions for  a  voluntary  winding  up.  The  motion  was 
made  in  an  action  brought  by  a  aebenture-holder  on 
behalf  of  himself  and  all  other  the  debenture-holders 
to  enforce  their  securities. 

Marten  f  Q,C,y  and  Eve,  for  the  plaintiffs. — We  are 
entitled  to  the  order  under  the  circumstances,  although 
the  money  is  not  immediately  payable :  In  re  Panama, 
New  Zealand,  and  Australian  Royal  Mail  Co,,  18  W.  R. 
441,  L.  B.  5  Ch.  App.  318. 

K,  H.  Heath,  for  the  company,  did  not  oppose  the 
motion. 

Kekewich,  J. — In  my  opinion,  upon  principle,  the 
application  is  right,  though  I  am  not  aware  of  any 
di^ct  authority  upon  the  point.  As  a  matter  of  prin- 
ciple a  mortgagee  has  a  right  to  the  protection  of  his 
security  if  it  is  in  jeopardy.  Accordingly  I  appoint 
Mr.  Young  receiver  of  the  property  and  assets  of  the 
company  comprised  in  the  plaintiffs'  security  until 
judgment  or  further  order. 

Solicitors,  Slaughter  &  May  ;  C,  T,  Whinney. 


Q.  B.  Div.  (Pollock,  B.,  1  ,^^  ^^ 

and  Charles,  J.)        /  ^^^'  ^8. 

Budd  v,  Lucas,  (a.) 

Trade-marh- Merchandise  Marks  Act,  1887  (50  A  51 
Fic^.  c.  28),  «.  2,  sub'Sedion  1  (d) ;  s,  5,  sub-section 
(1)  (d) — False  trade  description — Invoice  of  goods, 

A  false  trade  description,  contained  in  an  invoice 
delivered  with  goods,  may  be  an  application  of  a  false 
trade  description  within  the  Tneaning  of  section  5,  sub- 
section (1),  o/  the  Merchandise  Marks  Act,  1887,  although 
such  invoice  may  not  be  physically  attached  to  the  goods. 

Case  stated  by  justices. 

The  appellant,  a  licensed  victualler,  ordered  six 
barrels  of  beer  of  the  respondent,  a  brewer,  and,  in 

Sursuance  of  such  order,  the  respondent  caused  to  be 
eHvered  to  the  appellant  six  casks  of  beer, 
and  the  respondent's  carman,  immediately  after 
delivering  them  into  the  appellant's  cellar,  delivered 

(a.)  Reported  by  Q-.  K.  Paley.  Esq.,  Barrister-at- 
Law. 


to  him  an  invoice  in  which  the  casks  were  described 
as  six  **  barrels,"  a  barrel  meaning,  aooording  to  tlie 
usage  of  the  beer  trade,  thirty-six  gallons.  One  of 
the  six  casks  delivered  would  not  contain  thirty-iix 
gallons,  being  too  small  to  contain  that  qiumtity. 
The  cask  had  no  mark  upon  it  except  a  number  sod 
the  name  of  the  respondent's  pr^ecessors  in  the 
business.  The  justices  refused  to  receive  evidence  of 
previous  deliveries  by  the  respondent  of  casks  of  in- 
sufficient size,  and  held  that  the  delivery  of  theinvoue 
was  not  an  application  of  a  false  trade  description 
within  the  meaning  of  the  statute,  but  stated  a  case 
on  the  application  of  the  appellant. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Whether  the  delivery  of  the  invoice  with  tbe 
casks  was  an  application  of  a  false  trade  descriptioa 
within  the  meaning  of  the  Merchandise  Marks  Aet 
1887? 

(2)  Whether  the  justices  were  right  in  excluding 
evidence  as  to  previous  transactions  between  tbe 
parties  ? 

(3)  Whether,  assuming  that  the  first  question  was 
answered  in  the  affirmative,  the  respondent  was 
crimin&lly  responsible  for  the  acts  of  his  servants  i 

Poland,  Q,C.,  and  Graham,  for  the  appellant,— [1] 
The  statute  does  not  require  that  the  descriptkm 
should  be  physicaUy  attached  to  the  goods.  The  de- 
livery of  the  invoice  is  a  sufficient  application  of  the 
trade  description.  (2)  The  evidence  as  to  preriovs 
transactions  was  wrongly  rejected :  Rf^.  v.  FrakH*, 
22  W.  R.  663,  L.  R.  2  C.  C.  R.  128.  (3)  Although  the 
master  may  not  be  liable  for  independent  wrong- 
doing by  his  servants,  he  is  responsible  for  harin*: 
supplied  them  with  casks  of  deficient  capacity. 

Channell,  Q,C,,  and  Lyttleton,  for  the  respondent—     \ 
The  description  on  the  invoice  is  not  an  application  of 
a  false  trade  description  within  the  meaning  of  the     ; 
statute,  which  aims  only  at  actual  falso  marking  of     | 
the  goods.     The  full  title  of  the  Act  shows  that  the 
word   "apply"  was  intended  to  refer     only    to  a 
physical  application.     Under  any  circumstances,  the 
respondent  is  not  liable  in  the  absence  of  a  parsonal 
intent  to  defraud. 

Poland,  Q,C,,  replied. 

Pollock,  B. — ^This  case  raises  a  question  of  very 
great  importance  as  to  the  true  construction  of  the 
Merchandise  Marks  Act,  1887.  The  earlier  Merchsn- 
dise  Marks  Act,  that  of  1862  (25  &  26  Vict,  a  88),  no 
doubt,  dealt  with  trade-marks,  and  with  nothing 
else.  But  the  present  Act  is  much  wider  in  its  scope: 
it  deals  with  many  things  that  are  not  trade-mario. 
or  anything  like  them.  For  instance,  section  20  ren- 
ders a  person  liable  to  a  penalty  who  falsely  repre- 
sents that  goods  are  made  by  a  person  holding  a 
royal  warrant.  A  representation  may  be  within  thftt 
section  although  made  by  word  of  mouth.  Again* 
in  this  Act  is,  for  the  first  time,  to  be  found  the  ex- 
pression "trade  description,"  which  is  treated  as 
something  distinguishable  from  trade-marks  or  other 
marks,  and  is  defined  to  mean  *'  any  description, 
statement,  or  other  indication,  direct  or  indirect/'  as 
to  the  quality  or  quantity  of  the  goods.  Then  the 
definition  of  the  term  **  apply  "  in  section  5  seems  to 
suggest  that  it  is  not  to  be  confined  to  a  physical  s^ 
plication,  for  it  provides  that  a  person  shall  be  deemed 
to  apply  a  trade  description  to  goods  who  {iider  alia) 
"  uses  '*  it  **  in  any  manner  calculated  to  lead  to  the 
belief  that  the  goods  in  connection  with  which  it  is 
used  are  described  by  that  trade  description."  Xo 
doubt  the  description  must  be  used  in  connectioa  with 
goods ;  but  I  think  we  should  be  cutting  down  the 
intention  of  the  Act  if  we  were  hold  that  the  deHvay 
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of  an  invoice  or  other  description  of  the  goods  at  the 
time  of,  or  immediately  aiter,  the  deUvery  of  the 
goods  themselves,  was  not  a  use  in  connection  with 
the  g^ds  within  the  meaning  of  the  section.  Our 
answer  to  the  first  question  submitted  to  us  must, 
therefore,  be  that  the  delivery  of  the  invoice  with  the 
cask  may  have  been  an  application  of  a  false  trade 
description.  Whether  it  was  so  or  not  depends  upon 
certain  questions  of  fact  which  it  is  for  the  justices  to 
decide. 

Upon  the  second  question,  the  justices  were  clearly 
wrong.  There  can  oe  no  doubt  that  the  evidence 
tendered  was  admissible  upon  the  issue  of  the  intent 
to  defraud. 

With  regard  to  the  last  question,  all  we  can  say  is, 
that,  in  our  opinion,  there  is  nothing  in  the  present 
Act  to  alter  the  general  rule  of  law,  that  a  master  is 
not  criminally  responsible  for  the  unauthorized  acts 
of  his  servants.  There  are,  no  doubt,  certain  Acts  of 
P^liament,  such  as  the  Licensing  Acts,  which  do  in- 
troduce an  exception  in  that  respoct  into  the  general 
rule,  but  this  is  not  one  of  those  Acts. 

CHARiiES,  J. — I  am  of  the  same  opinion.  To  the 
question  whether  the  delivery  of  the  invoice  along 
with  the  casks  was  an  application  of  a  false  trade 
description  within  the  meaning  of  the  Act,  we  can- 
not, in  the  present  state  of  the  case,  give  a  categorical 
answer.  Ail  that  we  can  say  is,  that  it  may  have 
constituted  the  offence  with  which  the  respondent  is 
charged.  No  doubt  there  was  not  any  physical  ap- 
plication of  a  trade  description  to  the  goods,  but  I  do 
not  think  thatthat  is  necessary.  To  my  mind  it  is  clear, 
from  the  language  of  section  5,  sub-section  1  {d),  that 
something  more  is  contemplated  than  an  actual 
physical  connection ;  and,  if  so,  then  I  think  that  the 
deiiveiy  of  the  invoice  with  the  goods  might  be  a  use 
of  a  false  trade  description  of  the  p;oods  delivered. 
With  re^rd  to  the  other  questions,  I  agruc  with  my 
brother  Pollock. 

Caae  remitted  to  justices. 

Solicitors  for  the  appellant,  SharpSy  Parker ^  Frit^ 
chard,  <fe  Sharpe,  for  Hughes  <fc  MasseVy  Coventry. 

Sohcitors  for  the  respondent,  Co]pe  &  Co,,  for 
Wright  &  Haasall,  Leamington. 


Q.  B.  Div.  (Wright,  J.)  Jan.  15. 

Kontoomebie  V,  United  Kingdom  Mutual  Steam- 
ship Association,  (o.) 

Insurance — Marine  insurance— Mutual  insurance  asso- 
ciatioti  -  Insurance  effected  by  member — Right  of  action 
by  person  interested,  though  not  a  member. 

The  defendants,  a  mutual  marine  insurance  associa- 
Won,  granted  a  policy  of  insurance  in  the  form  of  a  deed 
poU  to  a  member  of  the  association,  who  obtained  it  on 
bthalfofthe  plaintiff  and  others,  who  were  part  owners 
of  the  steamship  insured.  The  policy  tuaa  granted  on 
condition  "  tJiat  the  association  shall  be  liable  in  the 
wAofe  only  to  the  extent  of  so  much  of  the  said  funds  as 
theuid  association  is  able  to  recover  from  the  members  of 
the  said  class  "  ;  and  one  of  the  rules  annexed  to  the  said 
T^icy  was  an  arbitration  clause,  that  "  the  sum,  if  any, 
to  be  paid  by  this  club  in  satisfaction  of  any  claim  shall, 
in  the  first  instance,  be  atUled  by  the  committee  and  the 
"WBiicr,"  Ac,  **a7id  payment  shall  only  be  claimed 
occording  to  the  customary  mode  of  payment  in  use  in 
^ie  dub,^*    By  the  4th  article  of  association,  which  is 

(a.)  Bepozted  by  Cboil  Chapman,  Esq.,  Barrister-at- 
Law. 


incorporated  with  the  policy,  a  member  is  defined  as  **  a 
person  who,  on  behalf  of  himself  or  any  other  person  or 
persons,  insures  or  enters  for  protection  any  ship  or  ships, 
or  share  or  shares  of  a  ship,  in  the  association''^ ;  and 
the  memorandmn  of  association  stated  that  the  association 
was  established  for  *^the  insurance  of  ships  of  members 
and  of  ships  which  the  members  may  be  entitled  to  insure 
in  their  own  names,*^  The  plaintiffs,  as  part  owners  of 
tlie  ship  insured,  brought  an  action  in  their  own  names 
on  the  policy  against  the  defendants. 

Held,  that  the  action  was  not  maintainable,  as  the 
terms  of  the  policy  excluded  liability  on  the  part  of  the 
defendants  to  any  person  othef-  than  the  **  member  **  with 
whom  tlie  contract  was  made. 

This  was  a  case  tried  before  Wright,  J. ,  without  a 
jury.  The  action  was  brought  by  the  plaintiff  and 
others,  who  were  part  owners  of  a  ship  called 
William  Hartnuinn,  to  recover  a  loss  on  the  said  ship 
under  a  policy  of  insurance  granted  by  the  defendants 
to  the  nrm  of  Ferry,  Baines,  &  Co.,  which  was  a 
"  member ''  of  the  defendant  association. 

The  facts  and  arguments  sufficiently  appear  in  the 
judgment. 

Sir  C.  Russell,  Q.C,  Barnes,  Q,C.,  and  Joseph 
Walton,  for  the  plaintiffs. 

Cohen,  Q,C,,  and  James  Fox,  for  the  defendants. 

Wright,  J. — The  action  is  brought  on  a  policy  in 
the  form  of  a  deed  poll,  by  which  the  United  kingdom 
Mutual  Steamship  Assurance  Association  (limited) 
covenanted  with  Perry,  Baines,  &  Co.  to  pay  losses  in 
certain  events.  Perry,  Baines,  &  Co.  are  described 
as  having  become  a  member  of  the  association,  and  as 
having  entered  for  insurance  in  class  1  a  steamship, 
Tlie  William  Hartmann ;  and  the  covenant  is  in  con- 
sideration of  the  premises  and  of  the  observance  by 
the  insured  of  the  rules  and  regulations.  The  agree- 
ment is  that  the  members  having  ships  entered  in  the 
class  shall,  according  to  the  provisions  of  the  articles 
of  association,  and  the  rules  indorsed  on  the  policy, 
and  subject  to  a  proviso,  be  liable  to  make  good  losses 
upon  the  ship  which  may  attach  to  the  poHc^.  The 
proviso  is :  *'  In  accordance  with  the  articles  of 
association  and  the  rules  of  the  class,  this  policy  and 
the  other  policies  of  the  association  and  class  are 
granted  on  this  condition,  and  it  is  hereby  specially 
agreed  that  the  association,  under  all  their  policies  of 
insurance  of  the  said  class,  shall  be  liable  in  the  whole 
only  to  the  extent  of  so  much  of  the  said  funds  as 
the  said  association  is  able  to  recover  from  the 
members  of  the  said  class.''  The  question  is,  whether 
the  plaintiff  Montgomerie  and  the  other  plaintiffs, 
who  are  not  named  in  the  policy  as  covenantees,  are 
entitled  to  maintain  an  action  in  their  own  names 
against  the  United  Kingdom  Mutual  Steamship  As- 
sociation for  the  amount  of  the  loss  which  happened 
to  The  William  Hartmann  in  the  year  1883. 

There  is  no  doubt  whatever  as  to  the  general  rule 
as  regards  an  agent,  that  where  a  person  contracts  as 
agent  for  a  principal  the  contract  is  the  contract  of 
the  principal,  and  not  that  of  the  agent,  and  primd 
facie,  at  common  law,  the  only  person  who  may  sue  is 
the  principal,  and  the  only  person  who  can  be  sued  is 
the  principal.  To  that  rule  there  are,  of  course, 
many  exceptions.  First,  the  agent  may  be  added  as 
the  party  to  the  contract  if  he  has  so  contracted,  and 
is  appointed  as  the  party  to  be  sued ;  secondly,  the 
principal  may  be  excluded  in  several  other  cases. 

He  may  be  excluded  if  the  contract  is  made  by  a 
deed  inter  partes,  to  which  the  principal  is  no  party. 
In  that  case,  by  ancient  rule  of  common  law,  it  does 
not  matter  whei^er  the  person  made  a  party  is  or  is 
not  an  agent.    Tjm.  however,  does  not  apply  here,  as^ 
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this  instrument  is  a  deed  poll.  Another  exception  is 
as  regards  bills  and  notes.  If  a  person  who  is  an 
agent  makes  himself  a  party  in  writing  to  a  bill  or 
note,  by  the  law  merchant  a  principal  cannot  be 
added.  Another  exception  is  that  by  usage,  which  is 
treated  as  forming  part  of  the  contract  or  of  the  law 
merchant,  where  there  is  a  foreign  principal,  generally 
speaking  the  agent  in  England  is  the  party  to  the 
contract  and  not  the  foreign  principal,  but  this  is 
subject  to  certain  limitations.  Then  a  principal* s 
liability  may  be  limited,  though  not  excluded.  If  the 
other  party  elects  to  sue  the  agent,  he  cannot  after- 
wards sue  the  principal.  Again,  where  the  piincipal  is 
an  undisclosed  principal,  he  must,  if  he  sues,  accept 
the  facts  as  he  finds  them  at  the  date  of  his  disclosure, 
so  far  as  tliose  facta  are  consistent  with  reasonable 
and  proper  conduct  on  the  part  of  the  other  party. 
Again,  if  the  principal  is  sued  be  is  entitled  to  an 
allowance  for  payments  which  he  may  have  made  to 
his  agent  if  the  other  party  gave  credit  originally  to 
that  agent.  Also,  and  this  is  very  important,  in  all 
cases  the  parties  can  by  their  express  contract  pro- 
vide that  the  agent  shall  be  the  person  liable,  either 
conciurently  with  or  to  the  exclusion  of  the  principal, 
or  that  the  agent  shall  be  the  party  to  sue  either  con- 
currently with  or  to  the  exclusion  of  the  principal. 

These  principles  apply  to  marine  insurance  with 
very  little  modification,  the  chief  modification  of 
which  I  am  aware  being  with  refei*ence  to  satisfaction. 
In  matters  of  insurance,  apparently  in  the  interests 
of  the  assured,  a  person  may  become  a  principal  by 
ratification  although  the  agent  did  not  insure  and 
did  not  purport  to  insure  on  his  behalf  expressly  or 
by  name,  if  the  agent,  in  fact,  insured  on  behalf  of 
those  who  might  be  interested,  though  the  party  was 
not  at  that  moment  ascertained ;  and  a  principal  on 
whose  behalf  an  insurance  was  actually  made  can 
ratify  the  insurance  even  though  at  the  time  of  ratifi- 
cation he  knows  that  the  subject  of  insurance — the 
vessel  or  whatever  it  may  have  been — has  been  lost.  I 
do  not  know  of  any  other  exception,  unless  it  be  that 
a  deed  poll  in  the  case  of  an  insurance  can  bo  sued 
upon,  not  merely  by  the  covenantee  or  other  person 
who  is  named  in  it,  but  by  the  person  interested  on 
whose  behalf  the  insurance  was  made.  Prima  facie, 
therefore,  the  plaintiffs  are  entitled  to  sue  in  this  case, 
but  they  may  be  excluded  by  the  terms  of  the 
contract  and  the  real  question  is  whether  that  is  the 
case  here. 

Now  it  was  held  in  United  Kimjditm  Mutual  Steamship 
Assurance  Association  v.  Nevill,  35  W.  R.  746, 19  Q.  B.  D. 
110,  on  this  very  form  of  contract  that  the  principal,  in 
this  case  the  plaintiff  Montgomerie,  is  excluded  from 
being  sued  for  the  premiums,  and  there  appears  to  be 
a  presumption  that  rules  of  that  kind  are  what  may 
be  shortly  described  as  correlative.  If  the  plaintiff 
Montgomerie  could  not  have  been  sued  for  the 
premium,  or  what  is  equivalent  to  the  premium, 
namely,  his  contribution  to  the  funds  of  the  associa- 
tion, there  appears  to  be  a  presumption  that  he  and 
his  co-plaintiffs  would  not  be  entitled  to  sue  for  that 
which  is  the  consideration  for  the  contribution, 
namely,  the  moneys  insured. 

As  Lord  Blackburn  said  in  the  case  of  Elhtntjer 
Actien  Geselhcha/t  v.  Claye,  L.  R.  8  Q.  B.  313,  at 
pp.  316,  317,  21  W.  R.  Dig.  209,  "  The  right  to  sue 
and  liability  to  bo  sued  upon  a  contract  are  reciprocal." 
He  points  out  certain  exceptions  and  afterwards  says : 
*'  I  must  say,  I  think,  that  the  two  things  are  cor- 
relative. A  man  cannot  make  a  contract  in  such  a 
way  as  to  take  the  benefit  unless  also  he  take  the 
responsibility  of  it,'* 

The  question  then  is.  Have  the  parties  so  con- 
tracted that  Montgomerie  and  his  co-plaintiffs  can- 
not sue,  the  alternative  being  that  the  action  should 


have  been  brought  in  the  name  of  Perry,  Raines.  &  Co.  ? 
I  have  come  to  the  conclusion  that  the  parties  have 
so  contracted.  I  think  that  the  rules  annexed  to  the 
policy  and  the  articles  of  association  which  are  in- 
corporated with  the  policy  show  plainly  that  it  wis 
the  intention  of  the  parties  that  the  association  sboold 
look  to  the  member  only  for  contribution,  and  elumld 
have  to  deal  with,  and  be  entitled  to  say  that  they 
would  deal  with,  the  member  only  in  respect  of  the 
settlements  of  losses.  Now,  the  member  here  is,  I 
think,  clearly  Perry,  Raines,  &  Co.,  and,  with  respect 
to  this  particular  contract — which  w^as  that  sued  on  in 
United  Kingdmn  Mutual  Steamship  Assurance  Co,  v. 
Nerifl,  as  distinguished  from  that  discussed  in  (imf 
Britain  100  A\  Steamship  Insurance  Asfit'Ciatitm  t. 
M'yllie,  37  W.  R.  407,  22  Q.  B.  D.  710— the  rule  on 
which  I  place  particular  reliance  is  the  arbitration 
clause.  It  was  plainly  in  the  contemplation  of  thr 
parties  that  all  settlements  under  these  policies  shonlti 
be  made  by  arbitration,  and,  when  you  have  to  con- 
sider who  it  is  that  the  parties  intended  should  be 
entitled  to  sue,  it  is  natural  to  look  to  the  clause 
which  provides  the  machinery  under  which  the  pr«> 
ceedings  against  the  company  are  to  be  taken.  Tne 
arbitration  clause  commences  as  follows  : — **  The  sum, 
if  any,  to  be  paid  by  this  club  in  satisfaction  of  any 
claim  shall,  in  the  first  instance,  be  settled  by  tht- 
committee  and  the  member  " — not  the  party  entitlM 
— *'  if  he  agree  to  accept  such  sum  (if  any)  as  may  be 
allowed  by  the  committee  in  full  satisfaction  of  his  ! 
claim,  shall  be  entitled  to  demand  payment  as  soon  as 
the  amount  to  be  paid  has  been  so  ascertained  and 
settled,  and  not  before,  and  payment  shall  onlyl* 
claimed  according  to  the  customary  mode  of  payment 
in  use  in  this  club."  It  then  provides  that,  in  case  of 
difference,  the  matter  in  dispute  is  to  be  decided  by 
two  arbitrators,  one  appointed  by  the  committee  and 
the  other  by  the  member  making  the  claim ;  and  tbese 
words  follow: — **  Provided  always,  and  it  is  hereby 
expressly  agreed,  that  no  action  shall  be  commenced 
or  other  proceedings  taken  in  any  court  or  tribonal 
for  recovery  of  any  claim  or  demand  under  or  by 
virtue  of  a  policy  in  this  club  unless  and  until  tbe 
amount  thereof  in  dispute  has  been  decided  by  arbi- 
tration, and  the  obtaming  such  decision  is  hereby 
declared  to  be  a  condition  precedent  to  the  rigbt  of 
any  member  to  maintain  any  such  action  or  otlwr 
proceeding."  The  clause  has  not  been  insisted  upoa 
as  an  answer  to  the  action  ;  I  refer  to  it  as  showins 
who  it  is  that  the  parties  thought  was  the  propff 
person  to  deal  with  the  association. 

I  now  turn  to  the  articles  of  association  whicb  are 
incorporated  into  the  contract.  But  it  may  not  be 
altogether  immaterial  to  observe  that  the  memorandum 
of  association  speaks  only  of  **  insurance  of  the  sbil» 
of  members,  and  of  ships  which  members  may  be 
authorized  to  insure  in  their  own  names."  This  leads 
to  the  inference  that  the  distinction  was  present  to  the 
mind  of  the  framer  of  that  document.  Though* 
member  may  insure  on  behalf  of  someone  else,  it  is 
the  member,  and  not  the  person  on  whose  behalf  he 
insures,  that  is  intended  to  be  insured  by  the  associa- 
tion. As  regards  the  articles  of  association,  by  the 
interpretation  clause  "member"  means  member  of 
the  association.  By  the  3rd  article  of  association, 
**  The  association  shall  consist  of  the  several  persons 
who  shall  for  the  time  bemg  be  insured  or  protected, 
or  shall  have  entered,  or  agreed  to  enter,  ships  for 
insurance  or  protection."  Prima  facie  that  would 
seem  to  provide  that  everyone  who  had  his  interest 
protected  by  a  policy  should  be  in  some  sense  a 
member  of  the  association.  But  this  is  followed  by 
the  4th  article :  **  Definition  of  members.— Every 
person  who,  on  behalf  of  himself,  or  any  other  V^cv^ 
or  persons,  insures  or  enters  for  protection  any  ^p  ^ 


Vol.XXXTX.   [April 4, 1891]    THE  WEEKLY  REPORTER. 


353 


H.  0.       MONTGOMEBIE  V,  UNITED  KINGDOM  MUTTJAL  STEAMSHIP  ASSOCN. — ^PaINE  V.  CHISHOLM.       C.  A. 


^ps,  or  share  or  shares  of  a  ship,  ia  the  association 
shall,  as  from  the  date  of  the  oommencement  of  such 
insarance  or  protection,  be  deemed  to  have  become 
a  member  of  the  association.*'  It  appears  to  me  that 
this  is  an  express  provision  that  those  persons  only 
are  to  be  deemed  to  be  members  who  have  on  behalf 
of  themselyes  or  anyone  else  insured  or  entered  for 
protection  any  ship  or  ships.  By  the  40th  article: 
*•  Every  engagement  or  liability  of  a  member  of  the 
association  in  respect  of  any  insurance  or  protection 
shall,  for  aU  the  purposes  relative  to  enforcing  such 
engagement  or  liability,  be  deemed  to  be  an  engage- 
ment or  liability  by  or  on  the  part  of  such  member  to 
the  association,  and  not  to  any  other  member  or 
members,  and  all  moneys  payable  thereimder  shall  be 
paid  to  the  association."  By  the  4l8t  article  :  **  All 
claims  in  respect  of  insurance  or  protection  shall  be 
made  and  enforced  agaiost  the  association  only,  and 
not  against  any  members  thereof,  but " — now  come 
the  words  which  at  first  sight  appear  to  me  to  suggest 
a  different  construction — *^the  association  shall  not 
be  liable  to  any  member  or  other  person  for  the 
amount  of  any  loss,  claim,  or  demand,  except  to  the 
extent  of  the  funds  which  the  association  is  able  to 
recover  from  the  members  or  persons  liable  for  the 
same,  and  which  are  applicable  to  that  purpose.'' 
But  although  priTn^/actc  **  member  or  other  person  " 
would  mean  member  or  other  person  interested,  it 
appears  to  me  to  be  consistent  with  the  clailtse  that 
the  words  '*  liable  to  any  member  or  other  person  " 
point  to  liability  to  the  **  other  person  "  through  the 
hands  of  the  member,  and  it  is  material  to  observe 
that  in  United  Kingdom  Mutttal  Steamship  Association 
v.  Ann??.  19  Q.  B.  D.,  at  p.  119,  Fry,  L.J.,  ex- 
pressly deals  with  these  words,  and,  after  oonsider- 
mg  the  terms  of  the  policy,  points  out  that  in  his 
jtidgment  the  words  **  member  or  other  person  "  mean 
member  or  person  succeeding  to  or  representing  a 
member  in  ihe  same  way  as  personal  representa- 
tives or  a  trustee  in  bankruptcy.  I  need  only 
now  refer  briefly  to  the  judgments  in  that  case. 
Lord  Esher,  M.B.,  says,  at  pp.  115,  116:  "I  think 
tliat  in  the  case  of  such  a  contract  as  this  under 
seal  it  is  not  allowable  to  go  behind  the  instru- 
ment to  make  undisclosed  prinoix>al8  responsible, 
because  they  are  not  parties,  and  have  not  attached 
their  seals  to  the  contract  under  seal.''  I  do  not 
think,  however,  that  this  consideration  is  the  ground 
of  his  decision.  In  this  case,  if  there  had  been  a  deed 
iiU^  partes,  it  would  have  been  an  answer  at  once 
that  Montffomerie  and  his  co-plainti£G9  were  not 
parties  to  t£e  deed.  Lord  Esher,  M.B.,  iJso  says,  at 
p.  116:  "The  association  can  only  sue  the  member 
as  an  assured  for  what  is  equivalent  to  the  pre- 
mium." 

.  It  seems  to  follow  that  if  they  cannot  sue  him  as  an 
insurer,  neither  can  they  sue  the  person  alleged  to  be 
his  undisclosed  prindpiJ  as  an  insurer.  If  such 
person  can  be  sued  at  all  it  must  be  as  an  assured  for 
▼hat  is  equivalent  to  the  premium.  But  can  he  be  so 
sued  ?  Me  goes  on  to  give  ludgment  to  the  effect 
that  the  principal,  correspondmg  to  Montgomerie  emd 
the  other  co-plaintiffs  in  this  case,  could  not  be  sued 
for  contributions,  and  then  he  says,  *'  I  do  not  think 
that  he  is  a  party  to  the  contract  as  an  undisclosed 
principal,  although  he  may  be  a  oe$tui  qm  trust  in 
respect  of  the  proceeds  the  member  may  receive. 
Kot  being  aparty  he  cannot  sue  or  be  sued  on  the 
contract.'  The  only  point  for  dedsion  in  that  case 
was  whether  he  could  oe  sued,  but  the  Master  of  the 
BoUs  does  in  terms  say  that  he  cannot  sue.  Fry, 
L.J.,  appears  to  take  the  same  view,  though  I  cannot 
find  that  either  he  or  Lopes,  L.J.,  actually  express  an 
opinion  on  that  particular  point.  But  Fry,  L.J., 
does  deal  expressly  with  the  words  *'  member  or  other 


person,"  in  article  41,  in  the  manner  which  I  have 
mentioned. 

In  the  case  of  Great  Britain  100  ^1  Steamship 
Insurance  Association  v.  Wylliey  and  in  the  case  before 
Mathew,  J.,  of  Ocean  Iron  Steamship  Assurance  As- 
sociation V.  Leslie,  which  is  reported  in  the  note  to  the 
former  case,  the  question  arose  upon  a  Lloyd's  policy, 
which  is  a  totally  different  form  of  jwlicy  to  the  deed 
in  this  case,  and  a  different  conclusion  was  arrived  at. 
In  these  cases  the  decision  in  United  Kingdom  Mutual 
Steamship  Assurance  Association  {Limited)  v.  Nevill  was 
expressly  stated  to  be  entirely  consistent  with  the 
decision  in  the  Great  Britain  100-41  Steamship  Insur- 
ance Association  v.  Wyllie,  and  the  decision  in  the 
former  case  was  put  by  the  Court  of  Appeal  in  the 
latter  case,  and  by  Mathew,  J.,  in  Ocean  Iron 
Steamship  Assurance  Associatimi  v.  Leslie,  on  the 
ground  that  the  association  had  contracted  them- 
selves out  of  the  right  to  sue  Nevill,  who,  but  for  the 
express  contract,  would  have  been  liable  to  be  sued 
for  his  contribution  under  the  general  rule  of  the  law, 
as  it  was  held  in  these  cases  that  Wyllie  and  Leslie 
could  be  sued  for  theirs. 

For  these  reasons  I  think  that  the  action  cannot  be 
maintained  by  Montgomerie,  and  the  co-plaintiffs 
against  the  defendants,  and  that  the  defendants  are, 
therefore,  entitled  to  judgment. 

Judgmerni  for  the  de/endanU. 

Solicitors  for  the  plaintiffs,  Stokes,  Saunders,  db 
Stokes, 

Solicitors  for  the  defendants,  Parker,  Garrett,  it 
Parker. 


Otourt  of  Appeal. 

From  Q.  B.  Div.  Feb.  24 ;  March  9. 

Paine  v.  Chishoi<u.  (a.) 

Practice — Appeal — Costs — Power  to  give  costs  on  higher 
scale — Special  grounds — Discretion  of  judge — Ord,  65, 
r.  9. 

An  appeal  lies  to  the  Court  of  Appeal  from  the  order 
of  a  juige  cUlowing  costs  on  the  higher  scale,  on  the 
question  whether  there  are  any  "  special  grounds  arising 
out  of  the  nature  and  importance  or  the  difficulty  or 
urgency  of  the  case,*^  under  ord.  65,  r.  9.  If  such 
special  grounds  are  found  to  exist,  the  Court  of  Appeal 
has  no  power  to  interfere  with  the  exercise  of  the  jvdge^s 
discretion. 

Appeal  from  the  decision  of  Stephen,  J. 

The  action  was  brought  for  damages  for  fraudulent 
misrepresentation  in  the  sale  of  a  public-house  by. 
the  defendant  to  the  plaintiff.  The  trial  took  place 
before  Stephen,  J.,  and  a  jury,  and  lasted  eight  days, 
about  thirty  witnesses  being  called  on  either  side. 
The  jury  returned  a  verdict  for  the  defendant,  and 
Stephen,  J.,  gave  judgment  accordingly,  and  tdso 
granted,  under  ord.  65,  r.  9,  the  defendant's  application 
for  costs  on  ^e  higher  scale. 

The  plaintiff  appealed. 

Crisps  and  Minton  Senhouse,  for  the  appellant. 

Jelf,  Q,C.,  and  H.  E.  Duke,  for  the  respondent. 

The  following  cases  were  cited  on  the  question  of 
costs :— /n  reTerrell,  31  W.  R.  208,  22  Ch.  D.  473; 

(a.)  Eeported  by  A.  P.  Pbeobval  Kbbp,  Esq.,  Bar- 
rister-at-Law. 
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Court  of  Appeal. 


Paine  v.  Chisholm. 


CouBT  of  Affeai. 


Harrisfm  v.  Leidner,  31  W.  R.  837,  24  Ch.  D.  694; 
Willramaon  v.  North  Staffordshire  Bailway  Co.,  32 
Ch.  D.  399,  34  W.  B.  Dig.  44. 

Feb.  24.— The  Court  (Lord  Esher,  M.B.,  and 
BowEy  and  Fry,  L.JJ.)  dismissed  the  appeal  on  the 
question  of  fact,  but  reserved  the  question  of  costs 
for  further  consideration. 

March  9.— Lord  Esher,  M.B. — This  case  is  one  of 
considerable  iniportance.  The  appeal  was  brought 
from  Stephen,  J.,  and  we  dismissea  the  appeal.  The 
further  question  was  then  raised  whetiier  the  learned 
judge  was  right  in  granting  the  successful  party  costs 
on  the  higher  scale.  It  therefore  became  a  mere  ques- 
tion of  costs,  and  we  have  first  to  say  whether  an 
appeal  lies  from  the  decision  of  a  judge  giving  costs 
on  tlie  higher  scale.  I  think  that  it  does,  and  on 
grounds  analagous  to  those  on  which  we  held  that  an 
appeal  would  lie  on  a  question  of  **good  cause'' 
under  ord.  65,  r.  1,  when  an  action  haa  been  tried 
by  a  judge  with  a  jury.  It  was  then  held  that  an 
appeal  lay  on  the  question  whether  or  not  **good 
cauee  "  existed,  but  that  if  once  **  good  cause  "  were 
shown  to  exist  the  court  would  not  interfere  with  the 
exercise  of  discretion  by  the  judge. 

The  question  now  before  us  turns  on  ord.  65,  r.  9, 
which  is  to  the  effect  that  costs  on  the  higher  scale 
may  be  allowed  '*  if,  on  special  grounds  arismg  out  of 
the  nature  and  importance,  or  the  difficulty  or  urgency 
of  the  case,"  the  judge  shall  so  order. 

The  conditions,  therefore,  on  which  the  judge  may 
order  costs  on  the  higher  scale  are  if  there  be 
'^  special  grounds  arising  out  of  the  nature  and  im- 
portance, or  the  difficulty  or  urgency  of  the  case." 
Those  conditions  must  exist  to  entitle  the  judge  to 
exercise  his  discretion,  and  if  those  conditions  do  not 
exist  he  has  no  discretion  which  he  can  exercise.  On 
the  question  whether  there  were  such  special  grounds 
as  are  contemplated  by  the  rule  an  appeal  therefore 
will  lie,  but  if  those  conditions  exist  the  judge  would 
have  a  discretion  with  which  we  could  not  mterfere. 
We  have,  therefore,  to  see  whether  we  agree  in  this 
case  with  Stephen,  J.,  as  to  the  existence  of  those 
conditions.  For  my  part,  I  could  wish  tiiat  the 
difference  between  the  higher  and  lower  scale  were 
abolished.  I  think  that  Hhe  granting  of  costs  on 
the  higher  scale  ought  to  be  regarded  with  strict- 
ness, and  rarely  exercised.  The  case  of  William'' 
son  V.  North  Staffordshire  Bailway  Co,  is,  to  my 
mind,  a  good  instance  of  the  method  in  which  the 
power  given  by  the  rule  shoidd  be  exercised.  I 
can  see  nothing  in  the  nature  and  importance  of  this 
case  to  constitute  special  grounds  within  the  meaning 
of  the  rule.  It  was  an  ordinary  case  of  fraudulent 
representation,  raising  questions  of  no  importance 
but  to  the  parties  themselves.  There  was  no  difficulty 
about  it,  and  it  cannot  be  said  that  it  was  in  any  way 
urgent.  Therefore,  none  of  the  conditions  mentioned 
in  the  rule  existed,  and  there  were  no  special  g^unds 
on  which  the  judge  could  order  costs  on  the  higher 
scale.  I  think,  therefore,  this  part  of  the  judgment 
must  be  corrected,  and  costs  on  the  higher  scale  dis- 
allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
action  was  a  simple  one,  of  a  kind  which  is  constantly 
going  on  in  the  Hiffh  Court,  and  I  confess  I  should 
view  with  alarm  tne  proposition  that  in  such  an 
action  costs  on  the  higher  scale  should  be  allowed. 
In  some  cases  costs  are  in  the  absolute  discretion  of 
the  court,  and  no  appeal  lies.  There  are  other  cases 
which  are  on  the  border  line,  where  the  court  has 
vested  in  it  a  discretion  on  certain  conditions,  and 
unless  those  conditions  exist  there  is  no  discretion. 
In  those  cases  we  have  said  that  we  are  bound  to  in- 


quire whether  the  conditions  exist  which  give  rise  to 
tiie  discretion,  and  that,  if  they  do  exist,  then  no 
appeal  lies  from  the  exercise  of  the  discretian.  The 
most  familiar  form  of  these  cases  is  that  arising 
under  ord.  65,  r.  1.  These  cases  axe  of  two 
kinds.  In  the  first  an  executor,  administntor, 
trustee,  or  mortgagee  complains  to  the  court  of 
appeal  that  he  nas  been  deprived  of  costs,  and 
the  court  of  appeal  has  held  that  it  will  inqniie 
whether  he  has  unreasonably  instituted,  or  carried 
on,  or  resisted'  any  prooeedmgs,  within  the  mean- 
ing of  the  rule,  in  order  to  see  whether  the  seoes- 
sary  conditions  have  been  fulfilled  to  give  rise  to  the 
exercise  of  the  discretion.  So  also  in  cases  tried  with 
a  jury  the  question  arises  whether  there  was  ''good 
cause  "  for  depriving  a  successful  party  of  his  costs. 
In  this  latter  class  of  cases  we  have  said  that,  though 
we  could  not  examine  into  the  exercise  of  the  discre- 
tion, we  had  power  to  see  whether  there  was  good 
cause  or  not,  upon  which  alone  discretion  could  be 
exercised.  The  present  rule  is  in  pari  materia.  The 
jud^  may  allow  costs  on  the  higher  scale  if  there  aie 
special  g^unds  arising  out  of  the  nature  and  import- 
ance, or  the  difficulty  or  urgency  of  the  case. 

If  the  case  is  one  in  whicn  no  special  g^unds  arise 
in  any  of  those  wavs  we  must  say  that  those  condi- 
tions are  not  fulfilled.  What,  then,  is  the  extreme 
latitude  of  the  words  used  in  the  rule.  Here  is,  as  I 
have  said,  a  simple  case  of  fraudulent  misrepresenti- 
tion,  requiring  no  extraordinary  industry  or  skilL 
In  Williamson  v.  North  Staffordshire  Railway  f'o.  Fry, 
L.J.,  i>oints  out  that  special  grounds  must  exist,  and 
that  costs  cannot  be  granted  on  the  higher  9ctk 
merely  on  account  of  the  difficulty  of  the  case.  The 
importance  or  difficulty  of  the  case  is  not  in  itself  a 
special  ground.  Cotton,  L.J.,  there  said  :  *'  Ahhoodi 
this  case  is  one  of  importance  and  difficulty,  I  do 
not  think  that  there  are  in  it  special  grounds  arismg 
out  of  the  nature  and  importance,  or  tne  difficult^  or 
urgency  of  the  case,"  and  therefore  he  refused  to 
give  costs  on  the  higher  scale. 

No  definition  of  special  grounds  was  there  laid 
down,  but  the  question  comes  to  this,  whetlier,  in  a 
simple  case  like  the  present,  there  can  be  anv  sodi 
spe^al  grounds  as  are  contemplated  by  the  rule  ?  I 
think  that  there  can  not.  I  am  sorry  to  have  to  diiEer 
from  the  decision  of  the  learned  judge. 

Fry,  L.J. — 1  am  of  the  same  opinion.  I  think  ihf 
attention  of  the  learned  judge  was  not  called  to  the 
terms  of  this  rule.  The  first  question  is  whether  s 
appeal  lies.  I  think  that  the  discretion  given  by  the 
rufe  depends  on  a  contingency.  Whether  that  eoa- 
tingency  has  arisen  or  not  is  a  subject  for  appeal  It 
.  may  be  difficult  to  define  the  precise  meaning  of  the 
words  *  *  special  grounds, "  but  obviously  the  words  weie 
not  intenaed  to  ap]^y  unless  there  was  something  peca- 
liar  in  the  case.  Then  it  must  be  observed  that  tiiey 
must  be  special  grounds  arising  out  of  the  natare 
and  importance,  or  the  difficulty  or  urraicy  of  the 
case.  I  can  see  no  such  special  grouxLOs  here,  and 
therefore  I  think  we  must  say  that  the  judge  had  no 
power  to  exercise  his  discretion  by  giving  costs  on  the 
higher  scale. 

Order  accordingly. 

Solicitor  for  the  appellant,  Edutard  Clarke* 

Solicitor  for  the  respondent,  B,  Burton* 
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Clink  v,  Radfokd  &  Co. 


Court  op  Appeal. 


Prom  Q.  B.  Div.  March  3. 

Clink  v.  Radford  &  Co.  (a.) 

Shipping  —  Charter'party  —  Construction     of     cesser 
clause — Demurrage — Detention  at  port  of  loading. 

In  an  action  brought  by  shipoioners  against  charterers 
far  damages  for  detention  at  the  jntrt  of  loading^  the 
defendants  relied  on  the  cesser  and  lien  clauses  as  freeing 
them  from  resj)onsibiliti/. 

Held,  that  the  word  ^^  demurrage''*  in  the  lien  clause 
did  not  coi'er  undue  detention  at  the  port  of  loading,  and, 
ihereforey  that  the  charterers  were  not  exempted  fnnn 
Uahilitg. 

W?t€re  it  is  pttssihle^  the  cesser  and  lien  clauses  should 
\e  construed  as  co-extensive. 

Appeal  from  judgment  of  Pollock,  B.,  at  trial  with 
jory. 

The  action  was  brought  by  shipowners  against 
diarterers  to  recover  damages  for  detention  at  port  of 
loading.  Hie  defendants  relied,  on  the  cesser  clause 
in  the  charter-party. 

By  the  charter-party  the  plaintiffs'  ship  was 
chartered  by  the  defendants  for  a  voyage  from  New- 
^sMe,  N.S.W.,  to  San  Francisco.  She  was  to  load 
'*  in  the  usual  and  customary  manner  a  full  and  com- 
^ete  cargo  of  coals."  The  cargo  was  to  be  imloaded 
**atan  average  rate  of  not  less  than  100  tons  per 
working  day,  ...  or  charterers  to  pay  de- 
murrage  at  the  rate  of  4d.  per  ton  register  per  diem, 
€kceptin  case  of  unavoidaole  accident."  The  cesser 
danse  was  in  the  following  terms  : — "  The  charterers* 
liability  under  this  charter-party  to  cease  on  the 
eaif;o  being  loaded,  the  owners  having  a  lien  on  the 
cargo  for  might  and  demurrage." 

At  ^e  trial  the  jury  found  that  the  ship  had  been 
detained  by  the  charterers  at  the  port  of  loading  six- 
teen da3r8  beyond  what  was  usual  and  customary,  and 
the  jud^  held  that  the  cesser  clause  had  no  applica- 
tion to  damages  for  detention  at  the  port  of  loading, 
tend  gave  judgment  for  the  plaintiffs. 

'  The  defendants  appealed. 

B.  T.  Reidy  Q.C,  and  Spokes ^  for  the  appellants. 

Gorell  BarneSy  Q,C,f  and  Lecky  for  the  respondents. 

The  following  cases  were  cited : — Bannister  v. 
Bredaner,  15  W.  R.  840,  L.  R.  2  C.  P.  497 ;  Gray  v. 
Cbrr.  19  W.  R.  1173,  L.  R.  6  Q.  B.  522;  Francesco 
V.  Massey,  21  W.  R.  440,  L.  R.  8  Ex.  101 ;  Lockhart 
v.  Falk,  23  W.  R.  753,  L.  R.  10  Ex.  132  ;  Kish  v. 
Cory,  23  W.  R.  880,  L.  R.  10  Q.  B.  553 ;  French  v. 
Oerber,  25  W.  R.  113,  355,  1  C.  P.  D.  737,  2  C.  P. 
D.  247;  Sanguinetti  v.  Pacific  Steam  Navigation  Co., 
25  W.  R.  150,  2  Q.  B.  D.  238 ;  Dahl  v.  NeUony  29 
W.  R,  543,  6  App.  Cas.  38;  Harris  v.  JaoM,  15 
Q.B.  D.  247,  33  W.  R.  Dig.  199;  Restitution  Steam" 
*hip  Co.  V.  Piriey  61  L.  T.  N.  S.  330,  38  W.  R. 
iHg.  199;  Gardiner  v.  Macfarlaiie  &  Co.  16  Ct.  of 
Sew.  Gas,.  4th  series,  658. 

Lord  EsHER,  M.R. — In  this  case  it  seems  to  me 
tliat,  without  going  in  detail  into  the  cases,  some 
nles  have  been  clearly  laid  down  by  them  which 
«able  us  to  decide  the  point  before  us.  The  prin- 
cipal role  that  we  have  to  apply  is  as  to  the  interpre- 
I  tation  in  a  charter-party  of  what  is  known  as  the 
I  Wiener  clause.  The  rule  on  which  the  courts  have 
i  Acted  is  this :  that  unless  a  cesser  clause  is  expressed 
A  terms  so  plain  and  unambiguous  that  it  cannot  in 
M^y  way  be  evaded,  the  court  will  always  be  inclined 
to  construe  it  as  not  applicable  to  the  breach  com- 

(«.)  Eeported  by  A.  P.  Peroeval  Keep,  Esq..  Bar- 
rifiter-at-Law. 


plained  of,  if  by  so  construing  it  the  shipowner  would 
be  left  without  any  remedy  for  a  clear  oreach  of  the 
contract.  In  other  words,  the  court  will  not  assume, 
unless  it  is  obliged  by  the  unmistakable  language  of 
the  clause  to  do  so,  that  the  shipowner  intended  by 
the  cesser  clause  to  give  up  his  undoubted  rights 
without  any  mercantile  reason  or  recompense.  That 
beinff  so,  the  question  in  this,  as  in  aU  similar  cases, 
will  depend  on  whether  it  ¥KI1  appear  that  the  ship- 
owner nas  any  remedy  over  if  the  cesser  clause  be 
strictly  construed.  If  he  has  not,  the  court  will  not 
construe  the  cesser  clause  in  its  fullest  possible  mean- 
ing so  as  to  leave  him  absolutely  without  a  remedy, 
because  it  could  not  have  been  the  meaning  of  the  ■ 
parties  that  the  cesser  clause  should  have  such  an 
effect.  That  is,  I  think,  the  rule  laid  down  in  all  the 
cases  and  adopted  by  the  Court  of  Appeal.  That 
reduces  the  question  to  a  simple  one.  Here  we  havn 
a  breach  by  the  charterer  in  not  loading,  as  the  jiuy 
have  found,  within  a  reasonable  time.  If  the  charterer 
is  not  liable  for  that  breach,  has  the  shipowner  any 
remedy  for  it  ?  That  depends  on  whether  the  word 
**  demurrage  "  in  this  cnarter-parfcy  can  be  applic- 
able to  detention  at  the  port  of  loading.  Looking  at 
the  whole  charter  -  party,  what  are  the  rights 
and  liabilities  of  the  parties  at  the  port  of  load^ 
ing?  The  charterers  must  load  in  the  usual 
and  customary  manner — that  is  to  say,  in  a  rea- 
sonable manner — a  full  and  complete  cargo.  No 
doubt  an  unreasonable  delay  amounts  to  a  breach 
of  the  charter-party,  but  is  there  any  demurrage 
applicable  to  that  breach.  I  think  that  there  is 
none.  There  is  no  mention  of  any  demurrage  days, 
nor  is  any  rate  for  detention  fixed,  and  therefore  I 
think  that  in  that  part  of  the  charter-party,  at  any 
rate,  there  is  no  demurrage  which  is  m  any  sense 
applicable  to  the  breach  which  has  occurred.  There 
is  no  mention  of  demurrage  at  all  with  regard  to  de- 
tention at  the  port  of  loading.  Then  we  come  to  the 
provisions  of  the  charter-party  relating  to  the  unload- 
ing of  the  ship.  There  is  a  pro  vision  that  not  less 
than  100  tons  per  working  day  shall  be  discharged. 
That  indirectly  gives  a  certain  number  of  days  within 
which  the  unloading  must  take  place.  Then  comes  a 
provision  that  demurrage  shall  oe  paid  at  a  certain 
rate  per  ton.  That  is  to  say,  that  if  the  time  given . 
for  discharging  the  cargo  is  exceeded,  demurrage  at  a 
fixed  rate  must  be  paid  for  all  subsequent  days. 
That,  therefore,  is  the  demurrage  applicable  to  the 
discharge  of  the  cargo.  It  is  unreasonable,  I  think,  to 
say  that  it  also  applies  to  detention  at  the  port  of 
loading.  The  demurrage  is  confined  to  delay  at  the, 
port  of  discharge,  and  has  no  reference  at  all  to  the 
port  of  loading.  Then  what  does  the  word  '*  demur- 
rage "  in  the  cesser  clause  mean  P  Surely  it  refers  to 
demurrage  as  used  in  this  charter-party — tiiat  is  to  say, 
demurrage  at  the  port  of  discharge.  No  lien,  therefore, 
is  given  for  any  damage  caused  by  delay  at  the  port  of 
loading.  Therefore,  if  the  cesser  clause  is  to  be  construed 
so  as  to  release  the  charterer  from  liability  for  delay 
at  the  port  of  loading,  the  shipowner  would  be  left 
without  any  remedy  for  the  undoubted  breach  which 
has  occurred.  That  being  so,  in  accordance  with  the 
rule  I  have  stated,  the  court  must  say  that  the  cesser 
clause  has  no  application  to  the  present  action,  and 
that  the  plaintiff  is  entitled  to  succeed.  An  additional 
reason  for  holding  that  the  lien  has  no  application  to 
these  damages  is  f oimd  in  the  fact  that  it  is  exceedingly 
inconvenient  to  apply  a  lien  to  an  unascertained  and 
unascertainable  amount.  As  I  have  said,  I  think  it 
unnecessary  to  go  through  all  the  cases,  but  I  wish 
to  strike  once  more  at  that  of  Bannister  v.  Breslauer^  and 
to  sav  that  if  that  decision  conflicts  with  the  view 
which  I  have  expressed,  that  case  cannot,  in  my 
opinion,  be  supported. 
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BovEN,  L.J. — ^I  am  of  the  same  opinion.  We  have 
to  construe  the  cesser  clause  in  this  charter-party. 
There  is  no  doubt  that  if  the  parties  so  choose  they 
may  frame  a  cesser  clause  in  such  a  way  as  to  emanci- 
pate the  charterer  from  all  liability  without  giving 
the  shipowner  any  lien  to  compensate  him  for  what 
he  has  given  up.  A  cesser  clause  deals  with  the 
cesser  of  liability  and  the  creation  of  a  Hen,  and  the 
principle  which  has  been  followed  by  the  courts  in 
construing  such  clauses  is  one  which  is  obviously 
reasonable  te  all  commercial  minds.  Any  reasonable 
man  would  expect  that  the  lien  given  by  the  clause 
would  be  commensurate  with  the  Hability  abandoned 
by  it.  That  is  the  principle  on  which  the  courts  have 
acted,  and  which,  I  think,  appears  in  all  the  cases.  It 
Certainly  has  been  constantly  recognized  in  the  long 
chain  of  valuable  judgments  on  the  subject  delivered 
by  the  Master  of  the  Rolls. 

Applying  that  principle  te  the  case  before  us,  one 
would  not  expect  to  find  the  shipowner  placing  him- 
self at  the  mercy  of  the  charterer  without  receiving 
any  equivalent.  The  question  is  therefore  reduced  to 
a  very  simple  one  of  construction.  If  the  lien  that 
is  given  by  the  clause  is  to  be  commensurate  with  the 
release  of  liability,  we  must  examine  the  extent  of 
the  lien  in  order  to  ascertain  the  extent  of  the  lia- 
bility. The  lien  is  for  demurrage.  Is  the  word 
"demurrage,"  according  to  its  true  construction,  to 
include  damages  for  detention  at  the  port  of  loading  ? 
**  The  word  *  demurrage,*  "  said  Cleasby,  B.,  in  Lock- 
hart  V.  Falk^  **no  doubt  properly  signifies  the  agreed 
additional  payment  (generally  per  day)  for  an  allowed 
detention  beyond  a  period  either  specified  in  or  to  be 
collected  from  the  instrument,  but  it  has  also  a 
popidar  or  more  general  meaning  of  compensation  for 
undue  detention."  It  is,  in  fact,  an  elastic  word,  and 
can  be  stretched.  Cleasby,  B.,  goes  on : — **  When  the 
charter-party  contains  no  clause  allowing  demurrage 
at  a  specified  rate  it  has  been  held  that  the  word 
'  demuirage  *  in  the  exception  clause  applies  to  deten- 
tion, and  that  the  charterer  is  discharged  as  soon  as 
the  cargo  is  on  board."  That  was  the  case  in 
Baimister  v.  Breslauer,  We  have,  therefore,  to  look 
at  the  charter-party  in  order  to  see  in  which  sense  it 
is  to  be  construed.  Prima  facie  the  lien  is  only 
created  as  a  convenient  means  of  obtaining  payment 
of  liquidated  sums,  or  sums  which  are  capable  of  being 
ascertained,  and  although  by  agreement  it  may  l^ 
extended  to  unliquidated  sums,  that  is  an  inconvenient 
course  to  pursue.  All  the  cases,  with  the  exception 
.  of  Bannister  v.  BresJauer,  are  cases  in  which  there 
was  in  the  charter-party  some  practical  means  of 
assessing  the  damages  due  for  the  delay.  Bannister 
V.  Breslau^  can  only  be  supported  (if  at  all)  on  tiie 
ground  that  no  other  meanmg  could  be  given  to  the 
word  **  demurrage"  in  that  particular  charter-party. 
The  present  charter-party  contains  provisions  as  to 
demurrage — ^in  its  strict  sense — at  the  i>ort  of  dis- 
charge, but  there  is  no  provision  relating  to  demur- 
rage at  the  port  of  loading.  Therefore,  in  my 
opinion,  the  word  *'  demurrage"  in  the  cesser  clause 
must  be  construed  in  its  strict  sense,  which  is  the 
more  convenient  and  natural  sense,  and  must  be 
limited  to  matters  which  come  under  the  term  as  pre- 
viously used  in  the  charter-party.  It  follows,  there- 
fore, mat  the  cesser  clause  has  no  application  to  the 
present  action. 

Pry,  L.J. — 1  am  of  the  same  opinion.  It  seems  to 
me  that  the  rule  to  be  applied  is  well  ascertained. 
The  cesser  and  lien  clauses  must,  unless  there  is 
express  reason  to  the  contrary,  be  read  as  co-extensive. 
If  not,  we  should  have  a  liability  destroyed,  and  no 
lien  created  in  compensation.  If  that  were  so,  what  I 
would  be  the  use  of  the  stipulation  as  to  loading.  I 


It  would,  I  think,  to  any  mind  be  nnreasonaUe  to 
hold  the  contrary ;  the  court  will  not,  unless  it  it 
driven  to  it,  so  construct  a  cesser  clause.  The  duae 
must,  if  it  is  reasonably  capable  of  beariog  ^ 
meaning,  be  read  as  creatine  a  lien  co-extensiTe  and 
commensurate  with  the  liabmty  which  is  released  bf 
it.  As  Amphlett,  B.,  said  in  Kish  v.  Cory,  '*  There  •» 
two  ways,  and  two  ways  only,  in  which  that  injustice 
could  be  remedied — either  to  say  the  chaztefets* 
liability  to  cease  does  not  go  beyond  the  freight  sod 
demurrage  properly  so  called  which  was  subject  to  thi 
lien,  or  to  say  that  demurrage  where  m^itioned  in  the 
lien  clause  includes  what  may  properly  be  csM 
detention."  The  next  point  is  as  to  the  meaning  of  the 
word  "  demurrage  "  in  the  cesser  clause.  The  word 
has  two  significations,  as  has  already  been  said.  It  i» 
plain  to  my  mind  that  the  word  in  &e  cesser  danse  is 
the  same  as  the  word  in  the  charter-party ;  that  is  to 
say,  it  relates  to  demiurage  strictly  so  called,  demur- 
rage at  the  port  of  discharge,  and  not  demuirage  at 
the  port  of  loading.  Except  when  driven  l^  stress 
of  circumstances,  the  court  will  never  apply  a  lien  to 
imliquidated  damages.  This  cesser  clause  lends  itsdf 
easily  to  the  more  restricted  meaning  of  the  word 
*  *  demmTage. "  The  clause  speaks  of  demurrage  "under 
this  charter-party."  Those  words  must  be  addressed 
to  payments  made  in  accordance  with  the  terms  of  the 
charter-party,  and  not  to  unliquidated  damages  arising 
from  a  breach  of  its  provisions. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Radford  ct  Frankhnd. 

Solicitors  for  the  respondents,  LoivJess  <&  Co, 


From  Q.  B.  Div.  Nov.  20,  21 ;  Dec  19 

Serraino  v.  Campbell,  (a.) 

Shipping — Bill  of  lading — Usual  excepted  perils— ''AU 
other  conditions  as  per  charter  " — Charter-party  am' 
taining  further  excepted  peril  —  Exception  of  &«• 
occasioned  by  negligence. 

By  a  bill  of  lading  goods  were  to  be  deliveredy  "the  ad 
of  God,  the  Qtieen's  enemies,  fire,  and  all  and  every  o&er 
dangers  and  aca'dents  of  the  seas,  rivers,  and  nanga^ 
of  whatever  nature  and  kind  soever  excepted^  unto  order 
or  assigns,  they  paying  freight  for  the  said  coals,  akdcU 
other  conditions  as  per  charter,  with  average  accustomed.** 
The  cliarter-party  contained  a  clause  specifying  the  same 
exceptions  as  the  bill  of  lading,  with  the  foldAeimf 
addition: — ^^ Negligence  clause  as  per  Baltic  BUI  of 
Lading,  1885."  This  negligence  clause  excepted  strand- 
ings  and  collisions,  and  all  losses  and  damages  ctnuei 
thereby,  even  when  occasioned  by  the  negligence,  defauRf 
or  error  in  judgment  of  ilie  pilot,  master,  mariners,  cr 
other  servants  of  the  shipowners,  Tfte  vessel  stranded  m 
consequence  of  the  negligence  of  the  master  or  crew,  and 
the  goods  were  lost.  In  an  action  by  the  indorsees  of  the 
bill  of  lading  a^gainst  the  shipowner  for  the  loss  of  the 
goods. 

Held  (affirming  the  judgment  o/ Huddleston,  B,),tM 
the  words  in  the  bill  of  lading,  "  all  other  conditions  as 
per  charter,**  incorporated  only  such  conditions  as  were 
to  be  performed  by  the  receiver  of  the  goods,  and  did  nU 
incorporate  the  negligence  clause  ;  and  that  the  shipowner 
was  th^efore  liaUe^ 

Eussell  V,  Niemann,  17  C.  B.  N.  S.  163,  12  IT.  A 
C.  L,  Dig.  121,  approved, 

(o.)  Bepofted-by  F.  Or.  Rucker,  Esq.,  Barrister-at- 
Law. 
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Sebbaino  v.  Campbell. 


CouBT  OF  Appeal. 


Appeal  by  the  defendants  from  the  judgment  of 
Hnddleston,  B.  {antcy  p.  112). 

The  question  was  whether  the  words  in  a  bill  of 
lading,  "  all  other  conditions  as  per  charter-party,*' 
incorporated  into  the  bill  of  lading  a  clause,  contained 
in  the  charter-party,  excepting  loss  occasioned  by 
n^ligence. 

French,  Q,C,,  and  Joseph  Walton ,  for  the  defend- 
«nt8. — The  negligence  clause  is  incorporated  into  the 
Ml  of  lading  by  the  words  of  reference.  The  result 
of  the  authorities  is  that  the  words  "  all  other  con- 
ditions as  per  charter"  introduce  into  the  bill  of 
lading  all  the  conditions  of  the  charter-party  which 
are  not  inconsistent  with  the  rest  of  the  bill  of  lading : 
(hay  V.  CVirr,  19  W.  B.  1173,  L.  R.  6  Q.  B.  522 ;  Partem 
T.  Watney,  27  W.  R.  30,  3  Q.  B.  D.  534  ;  GuUischen  v. 
Stewart,  32  W.  R.  763,  13  Q.  B.  D.  317 ;  Gardner  v. 
Trechmmn,  15  Q.  B.  D.  154,  33  W.  R.  Dig.  190. 
The  negligence  dause  is  not  inconsistent  with  the 
exceptions  specified  in  the  bill  of  lading ;  it  merely 
adds  one  more  excepted  penl.  The  case  of  Biissell 
T.  Mtmann,  17  C.  B.  N.  S.  163,  12  W.  R.  C.  L. 
Dig.  121,  cannot  be  held  to  be  good  law  since  the 
decision  in  Gray  v.  Carr.  The  remarks  of  Lords 
O'Hagan  and  Blackburn  in  the  unreported  case  of 
Taylor  v.  Ferrin,  approving  of  Rmsell  v.  Niemann 
▼ere  merely  obiter  dirta. 

They  also  cited  Delaurier  v.  Wyllie,  17  Court  Sess. 
€as.,  4th  series,  167,  and  Hamilton  v.  Mackie,  5  Times 
lu  R.  677. 

/.  G.  Barnes,  Q.C,  and  Laweon  Walton,  Q.C,  for 
ihe  plaintiffs. — The  true  effect  of  the  words  of  refer- 
ence is  to  introduce  into  the  bill  of  lading  only  those 
conditions  which  are  to  be  perfom^ed  by  the  con- 
signee. This  was  the  meaning  of  the  decision  in 
Oray  v.  Carr,  and  all  the  other  cases  are  consistent 
•with  it.  It  has  never  before  been  suggested  that 
Sutsellx,  Niemann  had  been  overruled.  The  negli- 
gence clause  is  inconsistent  with  the  bill  of  ladmg, 
which  is  a  contract  to  carry,  unless  prevented  by 
certain  excepted  perils.  It  cannot  have  been  the 
intention  of  the  parties  to  the  bill  of  lading  to  v&ry 
Hieir  contract  by  introducing  another  excepted  peril. 

They  also  cited  Smith  v.  Sieveking,  3  W.  R.  411,  4 
W.  R.  25,  4  E.  &  B.  945,  5  E.  &  B,  589. 

Cur.  Oflv,  vult, 

Dec.  19.— Lord  Esheb,  M.R.— In  this  case  the 
plaintiffs,  who  are  consignees  of  cargo  by  indorsement 
of  a  bill  of  lading,  sue  the  shipowner  for  non-delivery 
of  the  ca^o  according  to  the  teims  of  the  bill  of 
lading.  The  defence  is  that  the  goods  were  lost 
owing  to  a  cause  which  brings  the  case  within  one  of 
the  exceptions.  As  a  matter  of  fact,  tiie  ship  stranded 
owing  to  the  negligence  of  the  master  or  some  of  the 
crew.  The  words  on  the  face  of  the  bill  of  lading 
specifying  the  exceptions  are — **  the  act  of  God,  the 
Qaeen*s  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion of  whatever  nature  and  kind  soever  excepted." 
On  the  construction  of  that  alone,  it  is  clear  that  a 
stranding  of  the  ship  through  the  negligence  of  the 
master  or  crew  does  not  come  within  the  exceptions. 
But  then  follow  these  words,  and  on  them  the  (kf end- 
ant  relies:  '*unto  order  or  assigns,  they  paying 
freight  for  the  said  coals,  and  all  other  conditions  as 
per  chartei,  with  average  accustomed."  The  ship- 
owner says  that  these  words  bring  into  the  bill  of 
lading  an  exception  in  his  favour  to  be  foimd  in  the 
diarter-party.  The  charter-party  incorporates  the 
negligence  dause  of  the  Baltic  Bill  of  Ijading ;  that 
is  to  say,  among  the  exceptions  contained  in  the 
charter-party  is  stranding,  although  caused  by  the 


negligence  of  the  master  or  crew.  The  question  is, 
can  me  defendant  say  that  this  exception  is  brought 
into  the  bill  of  lading  ? 

Those  words,  **all  other  conditions  as  per  charter- 
party,*'  have  been  the  cause  of  much  litigation.  A 
meaning  was  put  on  them  in  Gray  v.  Carr.  It  was 
there  contended  that  the  effect  of  the  words  ought  to 
be  limited  by  reference  to  the  preceding  words,  '•  he^ 
or  they  paying  freight,"  and  that  they  were  only 
applicable  to  matters  ejusdam  generis  with  the  pay- 
ment of  freight.  But  the  decision  came  to  this,  that 
the  words  brought  into  the  bill  of  lading  all  the  con- 
ditions in  the  charter-party  which  were  to  be  per- 
formed by  the  receiver  of  the  goods.  The  cases 
which  have  followed  are  merely  instances  showing  a 
practical  mode  of  carrying  out  that  decision.  First, 
all  the  conditions  of  the  charter-party  are  to  be  road 
into  the  bill  of  lading ;  then,  if  some  of  them  are  too 
large,  so  as  not  to  be  applicable  to  a  bill  of  lading  at 
all,  they  are  to  be  struck  out.  These  cases  have  not 
enlarged  the  doctrine  of  Gray  v.  Carr,  but  have  in 
some  respects  limited  it. 

Further,  I  think  that  the  decision  in  Gray  v.  Carr 
followed  the  interpretation  put  on  these  words  by 
Willes,  J.,  in  Rusedl  v.  Niemann,  I  think  that  that 
learned  judge  did  not  mean  to  limit  the  application  of 
the  words  to  such  matters  as  the  payment  of  freight, 
but  that  his  meaning  was  the  same  as  that  of  the 
majority  of  the  court  in  Gray  v.  Carr — ^viz.,  that  the 
words  applied  to  aU  conditions  to  be  performed  by 
the  consignee.  And  I  have  come  to  the  conclusion  that 
that  is  the  construction  which  we  ought  to  put  on 
the  words. 

Now  an  exception  of  perils  caused  by  negli- 
gence is  not  a  condition  to  be  performed  by  any- 
body. No  exception  of  perils  is  a  condition  to  be 
performed  by  anybody.  Therefore  these  words  do 
not  incorporate  any  exception  of  perils  ;  and  the 
negligence  clause,  which  is  one  of  the  exceptions  of 
perils  in  the  charter-party,  is  not  introduced  into  the 
bill  of  lading.  This  exception  in  the  charter-party 
seems  to  me  to  be  absolutely  useless,  and  I  can  only 
conclude  that  when  the  shipowners  granted  bills  of 
lading  in  this  form,  they  neglected  to  soe  the  effect  of 
what  they  were  doing.  The  bUl  of  lading  specifies 
certain  excepted  perik,  and  the  words  of  reference  to 
the  charter-party  not  applying  to  excepted  perils  at 
aU,  the  exception  of  penis  is  not  enlarged.  The 
defendant  is  therefore  liable  to  the  plaintiffs  for  the 
loss  of  this  cargo.  I  think  that  our  decision  is  in. 
accordance  with  Rnssell  v.  Niemann,  and  that  that 
case  is  not  overruled  by  or  inconsistent  with  Gray  v. 
Carr.     The  appeal  must  be  dismissed. 

Lopes,  L.J.,  delivered  the  following  written  judg- 
ment : — 

The  plaintiffs  in  this  case  are  indorsees  of  a  bill  of 
lading  and  owners  of  ^oods  carried  in  the  defendants' 
vessel  to  be  delivered  at  Trapani,  in  the  island  of 
Sicily,  shipped  by  Messrs.  Fisher,  Renwick,  &  Co. 
The  goods  were  lost  by  the  negligence  of  the  defend- 
ants, the  vessel  having  strandfS  at  Mazzara. 

The  charter-party,  which  was  in  the  ordinary 
form,  was  signed  by  Fisher,  Renwick,  &  Co.  "as 
agents  for  the  charterers."  It  contained  in  print  the 
usual  exceptions,  **  the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  what- . . 
ever  nature  and  Idnd  soever  during  the  said  voyage," 
and  in  writing  at  ihe  end,  **  Negligence  clause  as 
per  Baltic  Bill  of  Lading.  1885." 

It  was  contended  on  the  part  of  the  defendants 
that  the  plamtiffs  were  parties  to  the  charter-party, 
Fisher,  Renwick,  &  Co.  being  their  agents,  and,  there- 
fore, that  the  j^intiffis,  as  principals,  were  bound  by 
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all  the  terms  of  the  charter-party ;  but,  if  they  were 
not  actual  parties  to  the  chcui;er-party  as  principals, 
they  were  to  the  bill  of  lading,  which,  it  was  con- 
tended, incorporated  all  the  provisions  of  the  charter- 
party,  including  the  Baltic  clause.  There  was  no 
evidence  to  show  that  Fisher,  Benwick,  &  Co.  were 
agents,  apart  from  the  fact  that  they  so  described 
themselves.  The  contract  between  Fisher,  Renwick, 
&  Co.  and  the  plaintifiis  was  contained  in  letters  and 
telegrams  discussing  the  price,  and  concluded  with  a 
letter  of  December  12,  in  which  Fisher,  Benwick,  & 
Co.  wrote  : — **  Referring  to  telegrams  exchanged 
between  us,  we  confirm  sale  to  your  eood  selves  of  a 
cargo  of  large  Newcastle  steam  coiu  at  198.  6d.  per 
ton  c.  i.  f.  Trapani  "  ;  and  the  invoice  was  made  out 
by  Fisher,  Renwick,  &  Co.  as  vendors  to  the  plaintifiEs 
as  purchasers. 

This  makes  it  clear  beyond  doubt  that  the  contract 
was  a  contract  of  sale  and  purchase,  and  that  Fisher, 
Renwick,  &  Co.  were  principals  to  the  charter-party, 
and  that  the  plaintiffs  were  not  directly  bound  by  it. 

It  was,  however,  contended  that  the  bill  of  lading 
incorporated  all  the  provisions  of  the  charter-party, 
including  the  Baltic  clause.  The  bill  of  lading  pro- 
vided that  the  goods  shipped  by  Fisher,  Renwick,  & 
Co.  were  to  be  delivered  at  the  port  of  iS^pani,  **  the 
act  of  God,  the  Queen's  enemies,  fire,  and  sdl  and 
every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  and  kind  soever 
excepted,  unto  order  or  assigns,  they  paying  freight 
for  the  said  coals,  and  all  other  conditions  as  per 
charter,  with  average  accustomed."  The  question  is 
whether  *'all  conditions  as  per  charter''  imported 
into  the  bill  of  lading  the  Balfic  clause. 

The  Baltic  clause  provided  that  ^'strandings  and 
collisions,  and  all  losses  and  damages  caused  thereby," 
were  to  be  excepted,  "even  when  caused  by  the 
negligence,  default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  or  other  servants  of  the  shipowner." 

As  a  general  rule  it  may  be  laid  down  that  when 
bills  of  lading  are  in  the  hands  of  strangers  to  the 
charter-party,  either  as  origioal  shippers,  or  as 
indorsees  to  whom  the  property  has  passed,  they  show 
the  contract  under  which  tne  goods  are  bein^  carried ; 
and  the  shipowner's  claims,  exemptions,  and  lien  on 
the  cargo  given  by  tho  charter-party  are  not  pre- 
served as  against  such  shippers  or  indorsees,  except 
so  far  as  those  terms  of  the  charter-party  are 
expressly  incorxK)rated  in  the  bill  of  lading. 

In  Russell  v.  Niemann  one  of  the  questions  was 
whether  the  exception  contained  in  the  bill  of  lading 
was  expanded  by  the  exception  in  the  charter-party. 
The  exception  in  the  bill  of  lading  was  "  the  act  of 
God,  the  King's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion of  whatever  nature  and  kind  soever  excepted." 
The  exception  in  the  charter-party  was  **  the  act  of 
God,  enemies,  fire,  restraint  of  princes,  and  all  and 
every  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever  during 
the  said  voyage  excepted."  After  the  exception  in 
the  bill  of  lading  were  the  words,  •*  paying  freight  for 
the  said  goods  and  all  other  conditions  as  per  charter- 
party."  Willes,  J.,  in  Riving  judgment  said,  "We 
now  proceed  to  give  juogment  on  the  second  point, 
which  is  whether  the  exception  contained  in  the  bill  of 
lading  is  expanded  by  the  exception  in  the  charter- 
party.  That  depends  on  whether  the  words  "and 
dtiier  conditions  as  per  charter-pai-ty  "  include  all  the 
stipulations  and  conditions  contained  in  that  instru- 
ment, or  whether  they  are  not  limited  to  conditions 
ejusdem  genei'is  with  that  previously  mentioned — viz., 
payment  of  freight,  conditions  to  be  performed  by  the 
receiver  of  the  goods.  It  is  a  mere  question  of  lan- 
guage and  construction,  and  we  think  it  enough  to 


say  that  the  latter  is  the  construction  which  we  pnF 
upon  those  words."  Here  is  a  distinct  dedsioa  oC 
Willes,  Byles,  and  Keating,  JJ.  If  this  case  has  ik^ 
been  overruled,  and  there  is  no  other  case  iacomii- 
tent  with  it,  it  remains  law  and  governs  this  case. 
It  was  suggested  that  Gray  v.  Carr  is  inooDsistent 
with  it.  It  is  not  in  any  way  inconsistent.  R^tuM  t. 
Niemann  was  cited  in  argument,  but  was  not  referred 
to  in  any  of  the  judgments.  Gray  v.  Carr  wm  in  the 
Exchequer  Chamber,  and  was  decided  in  1871,  RmH 
V.  Nienmnn  in  18G4.  It  is  scarcely  conceivaUe  thai 
Willes,  J.,  who  concurred  in  the  judgment  given  W 
Brett,  J.,  describing  it  as  a  judgment  written  vim 
such  full  and  accurate  acquaintance  with  the  mercan- 
tile  and  maritime  law  applicable  to  the  subject  that 
he  would  not  attempt  to  add  anything  to  it,  shoold 
have  forgotten  his  previous  decision,  wnidi  had  heen 
cited  before  him,  or  meant  to  overrule  it,  or  thoo^ 
the  case  he  was  then  deciding  inconsistent  with  it 
Russell  V.  Niemann  is  entir^  in  accordance  with 
Gray  v.  Carr, 

The  question  in  Gray  v.  Carr  was  whether  the 
shipowner's  lien  was  preserved  as  against  the  hill  of 
lading  holder,  whether  the  contract  in  the  hUl  of 
lading  which  the  holder  is  presumably  bound  to  per- 
form incorporated  the  terms  of  the  charter-party  as  to 
the  loading,  as  well  as  those  which  related  to  matten 
subsequent  to  the  shipment.  Great  difPerencea  of 
opinion  were  expressed  as  to  the  effect  of  a  bOl  of 
ladinff  which  made  the  goods  deliverable  "  unto  order 
or  to  his  or  their  assigns,  he  or  they  paying  freight 
and  all  other  conditions  or  demurrage  (if  any  shonki 
be  incurred)  for  the  said  goods,  as  p^  the  aforesaid 
charter-party."  The  question  was  whether  this  en- 
titled the  shipowner,  as  aeainst  the  bill  of  ladmg 
holders,  to  the  benefit  of  a  clause  in  the  charter-paitf 
by  which  the  owners  were  to  have  **  an  abeolatelioL 
on  the  cargo  for  all  freight,  dead  freight,  demnmge, 
and  average,"  in  respect  of  certain  demurrage  vhadi 
had  been  incurred  at  the  port  of  loading  before  the 
bill  of  lading  had  been  granted.  The  Queen's  Bendi 
and  a  majority  of  the  Exchequer  Chamber  held  that 
the  clause  entitled  the  shipowner  to  a  lien  for  the  de- 
murrage at  the  port  of  loading,  and  that  by  the  teems 
of  the  bill  of  lading  this  right  was  preserved  againit 
the  consignees.  On  the  other  hand  Willes  and  Brett* 
JJ.,  held  that  the  words  would  be  satisfied  by  maSdng 
them  apply  to  damages  in  the  nature  of  demumige 
for  delay  at  the  port  of  discharge.  It  will  be  ob- 
served that  this  decision  in  no  way  touches  the  de- 
cision in  Russell  v.  Niemann^  where  it  was  held  tiat 
the  words  "  all  other  conditions  as  per  charter-party* 
did  not  include  all  the  stipulations  contained  in  the 
charter-party,  but  were  limited  to  conditions  ^W« 
generis  with  those  previously  mentioned — vit,  con- 
ditions to  be  performed  by  the  receiver  of  the  goods. 

It  cannot  be  said  that  the  Baltic  clause  is  such  a 
condition.  It  is  not  a  condition  to  be  performed  hf 
the  consignees.  The  words  **all  other  conditions'* 
must  be  construed  with  reference  to  the  preceding 
words  "pajong  freight  for  the  coals,"  and  indode 
only  such  conditions  as  are  ejusdem  generis  with  the 
payment  of  freight,  conditions  to  be  performed  by 
the  receiver  of  the  goods. 

It  seems  to  be  unnecessary  to  refer  to  the  other 
cases  cited.  Suffice  it  to  say  that  none  of  them  are 
inconsistent  with  Russell  v.  Niemann.  I  will  only 
add  that  Russell  v.  Niemann  was  recognized  and  9^ 
proved  of  in  the  case  of  Taylor  v.  Perrin^  a  case 
unreported,  but  the  shorthand  writer's  notes  of  which 
I  have  seen.  Lord  O'Hagan  describes  Rusi^l  t. 
Niemann  as  a  perfectly  well-decided  case,  I^ 
Blackburn  says :  '*  The  case  which  has  been  referred 
to,  Russell  V.  Nitmamiy  in  which  Willes,  J.,  ga^. 
judgment,  as  it  appears  to  me,  perfectly  correctly* 
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decided  that  the  reference  to  the  charter-party  is 
meant  to  bring  in  those  conditions  which  would 
apply  to  the  person  who  has  taken  the  bill  of  Iculing 
and  is  taking  deliyery  of  the  cargo,  such  as  the  pay- 
ment of  demurrage,  the  payment  of  freight,  tne 
manner  of  paying,  and  so  on,  but  is  by  no  means  to 
be  taken  to  incorporate  aJl  the  conditions  of  the 
charter-party.'* 

I  am  of  opinion  that  this  case  is  governed  by 
Bvs8eU  ▼.  Niemann,  and  that  the  judgment  of  the 
learned  jud^  was  right,  and  that  tibis  appeal  should 
be  dismissea. 

Kay,  L.J.,  deUvered  the  following  written  judg- 
ment : — ^We  have  to  construe  a  bill  of  lading,  dated 
December  20,  1887,  which  expresses  that  certain 
steam  coals  have  been  shipped  on  The  John  Banfield, 
then  in  the  river  Tyne,  and  bound  for  Trapani,  which 
were  to  be  delivered  there  in  good  order,  *'  the  act  of 
God,  the  Queen's  enemies,  iire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever, 
excepted,  unto  order  or  assigns,  they  pa3dng  freight 
for  the  said  coals,  and  all  other  conditions  as  per 
charter-party.**  The  question  is,  what  is  the  effect  of 
these  last  words  ? 

"They  paying  freight  and  all  other  conditions** 
frin^d  facie  signifies  they  paying  freight  and  per- 
forming or  observing  all  other  conditions.  **  Thev  ** 
are  the  consignees,  or  their  assigns,  to  whom  this  bill 
of  lading  is  siven.  It  is  a  contract  between  the 
shipowners  and  the '  consignees.  The  CMstual  difficulty 
arises  thus.  The  diarter-party  (amongst  other  con- 
ditions) contains  one  as  to  excepted  risks  in  much 
larger  terms  than  the  exception  of  risks  in  the  bill  of 
la£ng.  It  is  a  contract  between  the  defendants  and 
Fisher,  Benwick,  &  Co.  that  the  ship  shall  load  coal 
in  the  Tyne  and  proceed  to  Trapani,  and  deliver  the 
coal  there  to  the  order  of  Fisher  &  Co.,  or  their 
asMgns,  for  a  freight  at  a  specified  rate  per  ton,  "  the 
freighter  to  pay  all  customary  dues  and  duties  on  the 
carffo  and  the  ship  and  all  other  charges  (the  act  of 
Ood,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever, 
during  the  said  voyage,  always  excepted}.**  The 
charter-party  (amongst  other  things)  provided  that 
the  liability  of  Fisher  &  Co.  as  to  all  matters  and 
things  in  every  respect,  as  well  before  and  after  as 
during  the  shipment,  is  to  cease  as  soon  as  the  cargo 
is  shipped,  and  then  follow  these  words,  which  create 
the  dimeulty,  *'  Negligence  clause  as  per  Baltic  Bill 
of  Ladiiur,  1885.** 

The  Baltic  Bill  of  Lading  contains  this  negligence 
clause :  "  Strandinffs  and  collisions,  and  all  losses  and 
damages  caused  thereby,  are  also  excepted,  even 
when  occasioned  by  negligence,  default,  or  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowners."  But  for  this  addition 
the  excepted  risks  in  the  charter-party  and  in  the  bill 
of  lading  which  has  to  be  construed  would  be  in  the 
same  terms,  save  that  the  words  "  during  the  voyage  ** 
are  added  in  the  charter-party.  The  additional 
exception  of  strandings  and  collisions  occasioned  by 
negligence  is  not  among  the  risks  expressly  excepted 
in  the  bill  of  lading.  Is  this  additional  exception 
imported  into  the  bm  of  Iculing  by  the  words,  *^  and 
all  other  conditions  as  per  charter-part>' **  ?  If  the 
clauses  as  to  excepted  risks  in  the  chaxter-party  are  to 
be  written  into  the  bill  of  lading,  in  addition  to  the 
clause  on  that  subject  already  there,  that  would  be  to 
r^>eat  the  clause  already  in  the  bill  of  lading,  and  to 
add  this  further  clause,  "  excepting  certain  risks 
occasioned  by  negligence."  Can  it,  by  any  fair  mode 
of  construction,  be  said  that  the  referential  words, 


**  all  other  conditions  as  per  charter-party,'*  oblige  us 
to  do  this? 

Apart  from  authority,  I  should  say,  that  as  the  bill 
of  lading  has  expressed  what  risks  are  to  be  excepted, 
which  means  that  the  goods  shall  be  delivered  to  the 
consignee  unless  prevented  by  some  of  these  excepted 
risks,  this  express  contract  could  not  be  alterea  by 
such  general  words  of  reference,  which  cannot  fairly 
be  construed  to  incorporate  into  the  bill  of  lading 
conditions  in  the  charter-party  relating  to  matters 
already  expressly  provided  for  in  the  bill  of  lading. 

Even  grammatically  this  reading  may  be  the  only 
true  one.  It  is  "  other  conditions.**  Other  than 
what  ?  Other  than  freight,  certainly.  But  why  not 
also  other  than  the  matters  expressly  provided  for  in 
the  bill  of  lading  ?  Suppose  it  had  expressly  provided 
for  freight  at  a  less  amount  than  in  che  charter-party, 
would  mese  words  introduce  the  extra  amount  stipu- 
lated for  in  the  charter-party  ? 

A  contract  must  be  read  without  bias  in  favour  of 
either  of  the  parties  to  it.  But  where  one  of  those 
parties  has  introduced  a  stipulation  for  his  own  bene- 
nt,  it  is  an  equally  well-settled  rule  that,  if  the 
meaning  be  doubtful,  the  other  party  to  the  contract 
shall  have  the  braiefit  of  the  doubt.  The  same  rule  is 
expressed  in  other  words  by  saying  that  if  the  ship- 
owner meant  to  add  to  the  risks  specifically 
enumerated  in  the  bill  of  lading,  he  was  bound  to 
make  this  quite  clear  on  the  face  of  the  contract ; 
see  per  James,  L.J.,  in  German  v.  Chapman ,  26  W.  R. 
150,  7  Ch.  D.  276. 

The  plaintiffis  are  the  owners  of  the  cargo  and  the 
indorsees  of  the  bill  of  lading.  They  sue  the  ship- 
owner for  damages  because  the  cargo  was  lost  by 
stranding  of  the  ship  owing  to  negligence  of  the 
officers  and  crew,  the  damages  claimed  being  the 
value  of  the  cargo,  less  freight.  If  the  view  I  have 
indicated  be  the  true  construction  of  the  bill  of  ladings 
they  must  recover,  because  the  negligence  clause, 
though  in  the  charter-party,  is  not  imported  into  the 
bill  of  lading. 

It  was  suggested  at  the  bar  that  the  charterer  and 
consignee  were  really  the  same  person;  but  counsel 
did  not  insist  upon  this,  and  I  do  not  think  it  could 
be  maintained.  But  the  argument  has  been  that  the 
matter  is  settled  against  the  consignee  by  authority 
which  is  binding  upon  us. 

The  precise  question  arose  in  Russell  v.  Niemann, 
where  Uie  bill  of  lading  excepted  certain  specified 
risks,  and  then  contained  the  words,  **  paying  freight 
for  the  said  goods  and  all  other  conaitions  as  per 
charter-party.**  The  charter-party  excepted  the 
same  risks  and  others,  and  the  question  was,  whether 
the  further  exception  of  other  risks  was  introduced 
into  the  bill  of  lading.  The  court,  consisting  of 
WiUes,  Byles,  and  Keating,  JJ.,  held  that  it  was 
not ;  the  juc^ment  of  the  court  upon  this  point, 
delivered  by  Willes,  J.,  being  that  the  words  **all 
other  conditions  as  per  charter-party  *'  were  "  limited 
to  conditions  ejusdem  generis  with  that  previously 
mentioned — ^viz.,  payment  of  freight — conditions  to  be 
performed  by  the  receiver  of  the  goods.** 

It  is  urged  that  this  decision  has  been  overruled. 
Ko  case  expressly  overruling  or  dissenting  from  it  has 
been  cited ;  and  in  1883  Lonl  Blackburn,  in  his  speech 
in  the  House  of  Lords  in  an  appeal  in  Taylor  v. 
Perriuy  gave  to  it  the  sanction  of  his  high  authority. 
However,  that  was  not  one  of  the  actual  grounds  on 
which  the  case  in  the  House  of  Lords  was  decided, 
and,  therefore,  is  not  binding  as  a  judgment  of  the 
House  of  Lords,  and  we  have  accordingly  to  consider 
the  cases  which,  though  they  do  not  profess  to  over- 
rule Russell  V.  Niemann  J  are  said  to  be  inconsistent 
with  it.  In  all  of  them  it  is  treated  as  a  Question 
construction  of  the  particular  bill  of  laaing.     Thi 
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contest  in  many  of  them  was  whether  the  consignee 
was  liable  for  demurrage,  the  general  role  being  that 
he  is  not,  to  quote  the  words  of  Lord  Campbell,  **  un- 
less the  bill  of  lading  makes  the  goods  deliverable  on 
Sayment  of  demurrage,  or  contains  equivaJant  words." 
a  Wegener  v.  Smith,  15  C.  B.  285,  3  W.  E.  Dig.  214, 
the  words  in  the  bill  of  lading  were  that  the  goods 
were  to  be  delivered  *'  against  payment  of  the  agreed 
freight  and  other  conditions  as  per  charter-party." 
This  was  held  to  mean,  some  payment  beyond  freight 
stipulated  for  in  the  charter-party,  which  must  be 
demurrage.  In  Smith  v.  Sieveking  Lord  Campbell, 
C.J.,  dehvered  the  judgment  of  the  Court  of  Queen's 
Bench,  entirely  approvmg  the  last  case,  and  holding 
that  demurrage  at  the  port  of  loading  was  not  payable 
by  the  consignee  where  the  words  in  the  bill  of 
lading  were  **  paying  for  the  goods  as  per  charter- 
party,"  because  by  those  words  **  the  reference  to  the 
charter-party  must  be  considered  merely  to  ascertain 
the  rate  of  freight,"  and  paying  for  the  goods  did  not 
mean  paying  for  the  detention  of  the  ship  bv  the 
charterer.  These  authorities,  and  all  otiiers  Imt  I 
have  consulted,  concur  in  showing  that  the  immediate 
context  of  the  words  in  the  bill  of  lading  to  be  con- 
strued is  of  great  importance,  and  that,  where  the 
words  are  placed,  as  in  this  case,  in  a  clause  which 
begins,  ''the  consignees  paying  freight  and  all  other 
conditions,"  &c.,  the  bill  of  Idling  must  be  read  to 
refer  to  conditions  to  be  observed  by  the  consignee. 

Oray  v.  Carr  was  one  of  the  cases  most  relied  on  by 
the  appellants.  There  the  words  in  the  bill  of  lading 
were  '*  he  or  they  paying  freight  and  all  other  condi- 
tions, or  demurrage  (if  any  should  be  incurred)  for 
the  said  goods  as  per  the  aforesaid  charter-party." 
The  words  '*and  all  other  conditions  "  were  added  in 
writing  in  a  printed  form.  The  shipowner  claimed 
against  the  consignees  named  in  the  bill  of  lading  a 
Uen  on  the  cargo  (I)  for  demuiraee  at  the  port  of 
lading,  (2)  for  deaa  freight — t.e.,  freight  for  part  of 
the  ship  which  ought  to  have  been  filled  with  cargo, 
but  was  not — and  (3)  for  damages  for  detention 
beyond  the  demurrage  days.  The  majority  of  the 
judges  in  the  Exchequer  Chamber  held  that  a  lien  was 
given  by  the  charter-party  for  demurrage  proper,  but 
not  for  detention  beyond  the  demurrage  days,  nor  for 
dead  freight,  and  that  the  right  of  lien  for  demurrage 
was  imported  by  the  bill  of  lading  into  the  contract 
between  the  owner  and  the  consignee.  The  difficulty 
as  to  this  was  that  the  charter-party  did  not  provide 
for  demurrage  at  the  port  of  discharge,  but  only  at 
the  port  of  loading ;  and  very  weighty  reasons  were 
given  by  the  present  Master  of  the  Rolls  against  con- 
struing the  bill  of  lading  so  as  to  make  the  consignee 
liable  for  demurrage  incurred  before  his  goods  were 
on  board  and  before  the  bill  of  lading  was  signed. 
It  was  pointed  out  that  in  Wegener  v.  Smith  the  de- 
murrage claimed  had  accrued  in  the  port  of  delivery 
by  default  of  the  consignee :  but  in  Oray  v.  Carr 
demurrage  was  actually  mentioned  in  the  bill  of 
lading;  the  word  is  used,  and  the  reference  to  the 
charter-x)arty  as  to  demurrage  could  not  have  any 
meaning  except  to  sccme  to  the  owner  as  against  the 
consi^ee  the  lien  given  by  the  charter-party  for  the 
only  demurrage  thei-e  contemplated — viz.,  demurrage 
at  the  port  of  loading. 

However,  the  principal  matter  which  we  have  now 
to  consider  is  whether  this  case  overruled  or  weakened 
the  authority  of  Russell  v.  Niemann,  The  decision  is 
.  certainly  not  in  the  least  inconsistent  with  it.  Bussdl 
V.  yietiiann  was  cited,  but  none  of  the  judges  inti- 
mated any  disapproval  of  it,  and  it  seems  to  me  that 
the  two  cases  may  very  well  stand  together. 

The  next  case  relied  on  is  Forteits  v.  Wainey  in  the 
Court  of  Appeal.  The  words  in  the  bill  of  lading 
were: — *'0n  paying  freight  for  the  said  goods,  and 


all  other  conditions  as  per  charter-party.'*  The 
charter-party  provided  for  demurrage  at  the  port  of 
discharge.  The  ship  seems  to  have  been  employed  u 
a  general  shijp,  and  the  goods  of  the  particular  oqzh 
siffnee  were  in  the  main  hold,  under  the  goods  of 
ouier  shippers  who  failed  to  take  away  their  goods  in 
proper  time ;  so  that,  without  any  fault  of  the  defend- 
ants, three  days*  demurrage  was  incurred  before  they 
obtained  deh'very.  They  were  held  liable.  That  is  to 
say,  the  condition  as  to  demurrage  at  the  port  of 
delivery  was  imported  into  the  bill  of  lading  by  the 
words  **all  other  conditions."  This  decision,  again, 
seems  to  me  quite  consistent  with  Russell  v.  NiamMu 
Demurrage  at  the  port  of  deUvery  might  reasonably, 
according  to  that  case,  be  held  to  be  one  of  the  pay- 
ments to  be  made  by  the  consignee  under  the  woids 
**  paying  freight  for  the  said  goods  and  all  other  con- 
ditions as  per  chajter-party,"  and,  though  it  was  a 
hard  case  on  the  particular  consignee,  that  could  not 
be  a  sufficient  reason  for  saying  that  he  had  not  w 
contracted. 

In  Oidlischen  v.  Stewart  Brothers,  under  like  words, 
an  attempt  was  made  to  import  into  the  bill  of  lading 
a  clause  in  the  charter-party  making  the  responsi- 
bility of  the  charterers  cease  as  soon  as  the  cargo 
was  on  board,  and  thus  leaving  the  shipowner  do 
right  of  action  against  the  consignee  for  demurrage  at 
the  port  of  discharge.  This  attempt  was  defeated  by 
the  judgments  of  Pollock,  B.,  and  Lopes,  J.,  vho 
both  hdd  that,  in  considering  what  clauses  were  to  be 
imported  into  the  bill  of  lading,  the  g<  sser  clause  innst 
be  rejected.  Their  decision  was  affirmed  in  the  Coort 
of  Appeal,  Lord  Coleridge,  C.J.,  saying  :—**  Hwee 
words  are  incorporated  which  are  consistent  with  the 
liabilities  arising  upon  the  bill  of  lading,  and  not 
those  which  are  inconsistent."  Lord  Esher,  ]££., 
said : — **  The  clause  as  to  cesser  of  the  charterer* 
liability  is  not  incorporated."  Bo  wen,  L.J.,  aid:— 
**  The  bill  of  lading  incorporates  certain  provisions  <^ 
the  charter-party,  out  not  the  clause  as  to  cesser  of 
liability." 

In  Gardner  v.  Trechmann  the-  words  were  "  other 
conditions  as  per  charter-party  "  ;  and  it  was  argued 
that  those  words  made  the  consignee  liable  for  aa 
amount  of  freifi'ht  stipulated  for  in  the  charter-party 
which  exceeded  the  amount  specified  in  the  Inll  at 
lading.  This  was  rejected,  Lom  Esher,  M.R.,  saying 
that  the  general  reference  to  the  charter-party  onlj 
brought  into  the  bill  of  lading  **  those  clauses  of  the 
charter-party  which  are  applicable  to  the  contmct  is 
the  bill  of  lading ;  and  those  clauses  of  the  charter^ 
party  cannot  be  brought  in  which  would  altei-  the 
express  stipulations  in  the  bill  of  lading."  Gotton 
and  lindley,  L.JJ.,  agreed.  The  last  words  I  have 
quoted  appear  to  me  to  confirm  the  conclusion  at 
which  I  have  arrived  in  the  present  case.  Th^y  are 
perfectly  consistent  with  Russell  v.  Niemann ,  which  is, 
as  I  think,  supported  by  this  decision  of  the  Court  of 
Appeal.  Hamilton  v.  Mackie  seems  to  have  decided 
thiekt  these  words  of  reference  would  not  introduce 
into  the  bill  of  lading  a  clause  for  reference  to  arbi- 
tration of  any  dispute  upon  the  charter-party. 

I  must  say  that,  in  my  opinion,  it  is  inexpedient  to 
lay  down  a  rigid  rule  of  construction,  such  as  that 
contended  for  by  the  appellants.  We  have  been  urged 
to  hold  that  the  authorities  which  I  have  examined 
have  determined  that  all  the  clauses  of  the  charte- 
party,  or  at  least  all  those  that  can  be  made  to  relate 
to  a  contract  between  the  shipowner  and  the  con- 
signee, are  to  be  read  into  a  bill  of  lading  oontainisg 
these  usual  words  of  reference,  and  then  fiiose  clauses 
which  are  inconsistent,  which  it  is  argued  means 
contradictory  to  something  in  the  bill  of  lading,  tf^ 
to  be  disregarded.  If,  for  *' disregarded,"  you  say 
'*  rejected,"  that  is  equivalent  to  not  reading  them  in 
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jit  all.  I  do  not  agree  that  this  is  the  true  result  of 
the  authoritiee.  I  nold  the  true  result  to  be,  that  in 
-each  case  the  court  must  decide,  from  the  context  and 
«ach  surrounding  circumstances  as  it  is  bound  to 
regard,  which  clauses  of  the  charter-party  are  to  be 
incorporated  into  the  bill  of  lading  by  such  words  as 
**  all  other  conditions  as  per  charter-party/'  and  that 
wherf^,  as  in  Busadl  y.  Niemann  and  in  the  present 
<»se,  certain  risks  are  expressly  excepted  in  the  bill  of 
lading,  it  is  not  a  legitimiate  construction  of  the  clause 
of  reference  to  give  it  the  effect  of  importing  other 
and  larger  exceptions  because  they  are  contamed  in 
the  charter-party. 
In  my  opinion  the  appeal  should  be  dismissed. 

Appeal  distnissed. 

Solicitors  for  the  appellants,  Stocken  A  Jupp, 

Solicitors  for  the  respondents,  Coate  &   Ball,  for 
Adamson  &  Co.,  North  Shields. 


From  Q.  B.  Diy.  Dec.  9,  10. 

National  Bank  v.  Silke.  (a.) 

Cheque — Crossing — Negotiability — Words  restricting  ne- 
goliahility— Bills  of  Exchange  Act,  1882f  (45  cfe  46 
Vid,  c.  61),  ss.  8,  29,  35,  73,  81. 

A  cheque  pagdble  to  order  or  hearer  can  only  he 
Tendered  mA  negotiable  by  writing  across  the  face  of  the 
th^ue  a  direction,  in  dear  and  unamhiguons  language, 
that  the  chef/ue  is  not  negotiable. 

The  defendant  drew  a  cheque  on  his  own  baiik  for 
£4oO,  jxiyable  to  the  order  of  M,,  and  wrote  across  the 
face  of  the  cheque,  betweeri  two  parallel  cross  lines,  the 
icords  "  2"he  account  of  M.  at  the  N.  Bank"  M. 
indorsed  the  cheque  and  sejit  it  to  the  N  Bank,  who  were 
his  bankers,  to  be  placed  to  his  credit.  At  that  time  Af,*s 
account  at  the  N,  Bank  was  slightly  overdrawn.  The 
N.  Bank  placed  the  cheque  to  M,*s  credit,  but,  before  they 
had  presented  the  cheque  for  payment  at  the  bank  of  the 
defendant,  M,  drew  on  the  N,  Bank  for,  and  received 
payment  of,  a  sum  slightly  less  than  the  amount  of  the 
cheque  in  question.  When  the  N,  Bank  presented  the 
defetuiatifs  cheque  at  the  bank  of  the  defendant,  payment 
,was  refused  by  the  direction  of  the  defendant,  which  had 
been  given  to  his  bank  in  the  meantime. 

The  N,  Bank  had  applied  to  M,  to  repay  them  the  sum 
they  had  advanced  him  on  the  cheque  in  question,  and, 
Ji,  not  complying,  the  N,  Bank,  in  its  own  name,  sued 
the  defendant,  as  the  drawer  of  the  cheque,  for  the 
amotint  of  the  cheque, 

•  Held,  that  the  words  written  across  the  face  of  the 
dteque  did  not  restrict  its  negotiability  ;  that  the  N,  Bank 
yoert  holders  of  the  cheque  for  value  in  due  course  ;  and, 
consequently,  that  they  were  entitled  to  recover  from  the 
defendant,  as  the  drawer,  the  amount  of  tlie  cheque, 

Appeal  from  the  decision  of  Bay,  J. 

•  The  defendant  Silke  had  drawn  a  cheque  on  the 
iifliance  Bank,  Camden  Town  branch,  for  £450, 
payable  "to  the  order  of  J.  F.  Moriarty,"  and  had 
written  across  the  face  of  the  cheque  the  words 
"Accouitof  J.  F.  Moriarty,  National  Bank,  Dublin." 
Horiarty,  on  receiving  the  cheque,  wrote  his  name  on 
fbe  back  of  it,  and  sent  it  by  post  to  the  National 
Bank,  Dublin,  who  were  his  bankers,  requesting  them 
to  credit  his  account  with  the  amount  of  the  cheque, 
-and  the  National  Bank,  on  the  day  they  received  the 
cheque,  wrote  to  Moriarty  that  they  had  placed  the 
^^eque  to  his  credit.    On  the  day  Moriarty  sent  the 

(a.)  Reported  by  M.  J.  Blake,  Esq.,   Barrister-at- 
Law. 


cheque  to  the  National  Bank  his  account  had  been 
slightly  overdrawn;  and  the  day  after  the  cheque 
had  been  received  by  the  National  Bank,  but  before 
the  bank  had  sent  it  to  London  to  be  cashed,  Moriarty 
drew  on  his  account  at  the  National  Bank  for,  and 
received  payment  of,  a  sum  of  £400.  When  the 
defendant's  cheque  was  presented  by  the  National 
Bank  at  the  AlHance  Bank,  London,  payment  of  it 
was  refused  by  the  direction  (given  in  the  meantime) 
of  the  defen(huit.  The  National  Bank  immediately 
informed  Moriarty  that  the  cheque  for  £450  had  been 
returned  to  them  unpaid,  and  requested  him  to  send 
them  a  remittance.  Moriarty  failing  to  comply,  the 
National  Bank  brought  this  action  to  recover  the 
sum  of  £450  from  the  defendant,  as  the  drawer  of 
the  cheque,  the  plaintiff  bank  claiming  to  be  bond 
fide  holders  of  the  cheque  for  value  in  due  course. 

Section  8  of  the  Bills  of  Exchange  Act,  1882,  pro- 
vides :  "  (1)  When  a  bill  [of  exchange]  contains 
words  prohibiting  transfer,  or  indie  iting  an  intention 
that  it  should  not  be  transferable,  it  is  valid  as 
between  the  parties  thereto,  but  is  not  negotiable.  (2) 
A  negotiable  bill  may  be  payable  either  to  order  oir 
to  bearer.  ...  (4)  A  bill  is  payable  to  order 
which  is  expressed  to  bo  so  payable,  or  which  is 
expressed  to  be  payable  to  a  particular  pei'son,  and 
does  not  contain  words  prohibiting  transfer  or  in- 
dicating an  intention  that  it  should,  not  be  transfer- 
able." 

By  section  35:  ^*{l)  An  indorsement  is  restrictive 
which  prohibits  the  fiirther  negotiation  of  the  bill,  or 
which  expresses  that  it  is  a  mere  authority  to  deal 
with  the  bill  as  ihereby  directed,  and  not  a  transfer 
of  the  ownership  thereof,  as,  for  example,  if  a  bill  be 
indorsed  *  Pay  D.  only,'  or  *  Pay  D.  for  the  account 
of  X.,*  or  *PayD.  or  order  for  collection.'  (2)  A 
restrictive  indorsement  gives  the  indorsee  the  right  tp 
receive  payment  of  the  bill,  and  to  sue  any  party 
thereto  that  his  indorser  could  have  sued,  but. gives 
him  no  power  to  transfer  his  rights  as  indorsee  imless 
it  expresslv  authorizes  him  to  do  so.'* 

By  section  73 :  ^*  A  cheque  is  a  bill  of  exchange 
drawn  on  a  banker  payable  on  demand.  Except  as 
otherwise  provided  in  this  part "  [that  is.  Part  III.  of 
the  Act,  wbich  is  headed  '*  Cheques  on  a  Buiker  "], 
**the  provisions  of  this  Act  applicable  to  a  bill  of 
exchange  payable  on  demand  apply  to  a  cheque." 

Day,  J.,  hdd  that  the  plaintiffs  were  entitled  to 
recover. 

The  defendant  appealed. 

Crump,  Q,C,,  and  T,  Willts  Chitty,  for  the  appel- 
lant.— The  words  **  The  account  of  J.  F.  Monarty, 
National  Bank,"  written  across  the  face  of  the 
cheque  render  the  cheque  not  negotiable,  and  pre- 
vent Moriarty  transferring  to  anyone  else  the  right 
to  sue  on  the  cheque :  Bills  of  Exchange  Act,  1882, 
s.  8,  sub-sections  (1)  and  (4).  The  effect  of  that 
section  is  to  alter  the  law  as  laid  down  in  the  case  of 
Bellamy  v.  Majoribanks,  7  Ex.  389,  on  which  case 
Day,  J.,  relied.  The  words  of  the  crossing  indicate 
an  intention  that  Moriarty  alone  is  entitled  to  the 
money,  and  that  the  National  Bank  are  merely  col- 
lectors for  him.  The  National  Bank  are  not  holders 
of  the  cheque  in  due  course  within  section  29  of  the 
Act  of  1882,  and  have  no  right  to  sue  on  the  cheque 
themselves.  [Lixdley,  L.J. — Does  section  8  apply 
to  cheques  payable  on  demand  ?]  Yes,  that  section 
embraces  cheques :  McLean  v.  Clydesdale  Banking  Co,, 
9  App.  Cas.  95,  32  W.  R.  Dig.  35.  Cheques  are 
defin^  by  section  73  to  be  bills  of  exchange  payable 
on  demand.  Section  35  shows  there  may  be  restric- 
tive indorsements.  The  effect  of  Bellamy  v.  Majori- 
banks  was  discussed  in  Smith  v.  Union  Bank  of  Londfm, 
24  W.  R.  194,  1  .^^D.  31.     [BoWBW,  L.J.,  men- 
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tioned  Decroix  v.  MeyeVy  ante,  p.  2,  25  Q.  B.  D.  343, 
and  Croiuih  v.  Credit  Foncier,  21  W.  E.  946,  L.  R.  8 
Q.  B.  374.] 

Sidney  Woolfy  Q.C,  and  Houghton^  for  the  plaintiffs, 
the  respondents,  were  not  called  on. 

Lixdley,  L.  J. — The  question  in  this  case  is,  whether 
the  National  Bank  is  entitled  to  sue  the  defendant 
upon  a  cheque  drawn  in  this  particular  form.     [The 
Ix)rd  Justice  stated  the  fcMsts,  and  proceeded : — J    It 
has  been  contended  that  the  bank  cannot  maintain 
this  CMstion  because  they  have  no  right  to  sue  upon  the 
cheque  at  all ;  that  the  words  **  the  account  of  J.  M. 
Moriarty"   written  across  the  cheque  restricted  its 
negotiabilily,  and  that  it  was  not  a  transferable  or 
negotiable  instrument,  and  consequently  that  no  one 
can    sue  upon  it  but  Moriarty  himself.      It   must 
be  remembered  that  the  Bills  of  Exchan^  Act,  1882, 
which  governs  this  question,  contains  special  provisions 
relating  to  cheques.     I  am  not  satined  that  a  cheque 
payable  to  order  or  bearer  can  be  made  not  negotiable 
in  any  mode  except  that  which  is  expressly  pointed 
out  in  section  81  of  the  Act,  thf«t  is,  d\  writing  the 
words   "not  negotiable"  across   it;   but  it  is  not 
necessarv  to  decide  this  point  now.     But  I  think  that 
those  wno  intend  that  a  cheque  drawn  to  order  or 
to  bearer  shall  not  be  negotiable,  must  say  so  dis- 
tinctly and  unmistakably,   for  it  is  of  the  utmost 
importance  that  cheques  shall  not  be  embarrassing 
documents.    I  doubt  whether  section  8  is  intended  to 
apply  to  cheques.     But  assuming  (without  deciding 
the  point)  that  section  73  of  the  Act  of*1882  makes 
section  8  apply  to  cheques,  and  that  it  is  possible  to 
draw  a  cheque  payable  to  order  or  bearer  and  at  the 
same  time  to  add  words  to  it  restricting  its  trans- 
ferability, or  indicating  an  intention  that  it  shall  not 
be  transferable,  I  am  clear  that  those  words  must  be 
so  plain  that  tiiey  cannot  be  mistaken.    Ambiguous 
words  will  not  do.     A  cheque  drawn  to  order  or 
bearer  must  not  be  made  a  puzzle.    The  words  used  in 
the  present  case,  "  Account  of  J.  F.  Moriarty,"  cer- 
tainly do  not  *'  prohibit  transfer  "  of  the  cheque.     Do 
they  *' indicate  an  intention  that  it  should  not  be 
transferable  ?  "     I  think  not.     The  utmost  they  can 
amount  to  is  a  direction  to  the  National  Bank  to  place 
the  amount  of  the  cheque  to  the  credit  of  Moriart>''s 
account  for  the  purpose  of  enabling  Moriarty  to  draw 
on  his  account  for  the  amount  of  the  cheque;  but 
the  words  were  not  put  on  the  cheque  for  the  purpose 
of  preventing  the  document  being  transferable.     Anv 
other  construction  would  be  utterly  inconsistent  with 
the  nature  of  a  document  which  was  made  payable  to 
order  or  bearer. 

The  only  other  question  is  whether  the  National 
Bank  are  holders  of  the  cheque  in  due  course  and  for 
value.  The  answer  is  plain.  The  cheque  was  not 
sent  to  them  merely  for  collection ;  it  was  sent  to 
them  in  order  that  they  should  place  the  amount  to 
the  credit  of  ^Moriarty,  so  that  he  might  draw  upon 
it,  and  he  dM-  so.  I  think  the  argument  that  the 
bank  were  merely  his  agents  to  collect  the  amount  is 
untenable.  The  bank  are  bond  fide  holders  of  the 
cheque  for  value  in  due  course,  and  this  appeal  must 
be  msmissed. 

BowEN,  L.J. — I  am  of  the  same  opinion,  and  will 
add  nothing  on  the  first  point.  As  to  the  second 
point,  whether  or  not  the  National  Bank  are  holders 
for  vjEdue  in  due  course,  it  is  plain  from  the  discussion 
in  the  House  of  Lords  in  the  case  of  McLean  v. 
Clydeedale  Banking  Co, — ^and,  indeed,  it  was  plain 
enough  to  commercial  men  before — that  when  a 
cheque  is  sent  to  a  bank  to  be  placed  to  the  credit  of 
a  particular  customer,  and  that  bank  places  the 
amount  to  his  credit,  and  allows  him  to  draw  upon 


it,  they  are  holders  of  the  cheque  for  value  and  indue 
course. 

Fry,  L.  J. — I  concur,  and  I  will  add  only  a  few  woidi 
on  the  first  point.     I  am  far  from  certain  that  sectkn 
8  of  the  Act  was  not  intended  to  clasnfy  bilis  d 
exchange  under  the  following  heads — viz.,  in  sob* 
section   1,  bills  which  were  not  negotiable;  in  soib- 
section  2,  bills  whidh  were  negotiable;  these  bang 
divided  by  sub-sections  3  and  4  into  bills  payable  to 
bearer  and  bills  payable  to  order.     If  that  be  so,  tbea 
a  biU  payable  to  order  must  always  be  a  negotu^ 
bill,  and  cannot  be  made  otherwise.     But,  afismning 
that  a  bill  payable  to  order  can  be  made  not  negoti- 
able, still  1  am  clearly  of  opinion  that  the  words  used 
here  do  not  render  the  cheque  not  negotiable.    Modi 
clearer  words  must  be  used  to  countervail  the  effect  d 
the  use  of  the  words  "  to  the  order."     I  think  ^ 
decision  of  the  learned  judge  in  the  court  below  w 
correct,  and  that  this  appeal  must  be  dismissed,  wifli 
costs. 

Solicitors  for  the  bank,  Tatham  &  LouBada. 

Solicitors  for  the  defendant,  Norris  A'  Co, 


ilgtgi)  Otourt  of  3fu0ttc(. 

Chan.Div.  ^  March  17. 

Chitty,  J.  f 

In  re  DODSWORTH. 
Spbnce  v.  Dodsworth.  (a.) 

Practice — Affidavit — Description  of  deponent— R.  S.  C, 
1883,  ord.  38,  r.  8. 

Tlie  ward  ''gentleman  "  is  a  sufficient  description e/ff 
depment  to  an  affidavit  made  for  the  purpose  of  prfm»f 
the  halajice  due  on  a  mortgage,  or  (semble)  ifi  aU  am 
wJiere  tlie  weight  of  the  affidavit  does  not  depend  on  (k 
status  of  the  deponent. 

In  re  Orde,  31  W.  R,  801,  24  Ch.  D,  271,  eri^aind. 

Motion. 

This  was  an  ex  parte  motion  asking  the  court  to 
direct  the  Central  Office  to  file  an  affidavit.  The  ai- 
davit  was  made  for  the  purpose  of  proving  the  bal«» 
due  on  a  mortgage,  and  the  deponent  was  simptj 
described  as  **  genUeman.'* 

The  Central  Office  refused  to  file  the  affidavit,  rdf • 
on  In  re  Orde,  31  W.  R.  801,  24  Ch.  D.  271. 

Kenyon  Parker  applied  for  a  direction  that  the  affi- 
davit be  filed. 

Chitty,  J.— The  affidavit  must  be  filed.  In  /«  « 
Orde  the  Lords  Justices  did  not  lay  down  a  genem 
rule  that  when  the  deponent  is  described  merdy  m  • 
"  gentleman  "  the  affidavit  cannot  be  filed,  bat  only 
in  cases  of  affidavits  of  fitness  of  proposed  new  tras- 
tees.  In  such  cases  as  those  in  which  the  court  m 
specially  to  consider  the  weight  of  the  deponenfi 
opinion  some  better  description  ought  to  be  givwi. 

Solicitors,  Geare,  Son,  A  Pease. 

(a.)  Reported  by  G.  Rowland  Alston,  Esq..  Btf- 
rister-at-Law. 
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Chan.  Div. }  -m-^^^v  i^ 

Chitty,J.  j  March  1/. 

WiTHBRBY   V,   RACKHAM.   (a.) 

Married  woman — Beveraionary  personal  estate — Legal 
chose  in  action — Life  policy — Assignment — Malins* 
Act  (20  cfc  21  Vict.  c.  67). 

Malins*  Ad  applies  to  a  reversionary  legal  chose  in 
action,  such  as  a  policy  of  life  assurancey  as  well  as  to 
reversionary  equitable  choses  in  action,  of  a  married 
wvman. 

Summons. 

This  was  a  summons  by  a  nurchaser  under  a  sale  in 
a  f oredosnre  action  to  be  reiieyed  from  his  contract 
under  the  following  circumstances : — 

In  1863  a  lady,  then  a  widow,  insured  her  life  for 
£2,C0O.  She  married  again  in  1873,  and  some  time 
afterwards  she  and  her  husband  assigned  the  policy 
to  one  Backham  by  deed  duly  acknowledged  under 
Malins*  Act.  On  a  recent  sale  of  the  policy  by  Back- 
ham's  executrix,  under  the  direction  of  the  court,  the 
purchaser  took  the  objection  that  the  Act  did  not 
apply  to  legal  choses  in  action  such  as  policies,  and 
applied  to  be  relieved  of  his  contract. 

Farirell,  Q,C,y  for  the  purchaser. — The  objection  is 
based  on  the  note  to  Wolstenholme's  Conveyancing 
Acts,  5th  ed.,  p.  185,  where  the  learned  author  doubts 
whetiier  Malins*  Act  applies  to  simple  choses  in  action 
of  this  nature,  though  ne  admits  that  it  applies  to 
equitable  c?u)ses  in  action. 

He  referred  to  Honner  v.  Morton,  3  Buss.,  at  p.  86, 
and  Lewin  on  Trusts,  p.  23. 

Byrne,  Q.C,  and  Martelliy  referred  to  the  common 
form  grants  of  probate  and  admimstration. 

Chitty,  J.,  stated  the  facts  and  continued : — ^The 
pmtJiaser  takes  the  objection  that  the  Act  does  not 
apply  to  the  assignment  of  a  policy,  because  it  is  a 
l^jal  chose  in  action.  It  is,  of  course,  a  reversionary 
diose  in  action^  as  the  married  woman  could  not  sue 
on  it  during  her  life,  but  her  executors  could  sue  on  it 
after  her  death. 

Kow  the  Act  enables  a  married  woman,  with  the 
concurrence  of  her  husband,  and  by  a  deed  duly 
acknowledged,  to  dispose  of  every  future  or  rever- 
nonary  interest,  whether  vested  or  contingent,  belong- 
ing to  her,  or  her  husband  in  her  right,  in  any  per- 
sonal estate  whatsoever  to  which  she  shall  be  entitled 
nnder  any  instrument  made  after  December  31,  1857 
(with  certain  exceptions),  and  also  to  release  or  ex- 
tinguish any  power. 

The  general  object  of  the  Act  was  to  extend  the 
powers  which  a  married  woman  already  possessed 
over  real  estate,  to  reversionary  personal  estate,  not, 
indeed,  to  all  personal  estate,  but  only  to  that  ac- 
quired by  an  mstrument  made  after  December  31, 
1857.  It  is  said  that  the  terms  '*  any  personal  estate 
whatsoever  *'  are  not  sufficiently  wide  to  include  a 
doee  in  action,  but  I  cannot  follow  this  argument. 
The  term  '*  personal  estate  "  is  well  known  to  the  law. 
The  older  forms  of  grants  of  administration  spoke  of 
*'all  and  singular  tiie  personal  estate  and  effects,'* 
and  the  most  recent  forms  omit  the  words  **and 
^ects,'*  though  I  do  not  think  that  is  of  any  import- 
ance. It  is  quite  clear  that  the  words  "  personal 
estate''  enable  the  administrator  to  take  possession  of' 
chattels,  and  to  bring  actions  and  recover  choses  in 
ndion.  Again,  in  the  forms  of  decrees  against  execu- 
I  tors  or  administrators,  the  same  term  is  used,  and  an 
I  account  is  directed  against  them  of  the  *' personal 

fa.)  Beported  by  G.  Bowland  Alston,  Esq,,  Bar- 
rister-at-Law. 


estate"  which  has  come  to  their  hands.  This  in- 
cludes debts  and  choses  in  action.  It  is  also  used 
where  it  is  necessary  to  distinguish  between  pure  and 
impure  personal  estate.  The  well-known  treatise  of 
Joshua  Williams  on  the  subject  is  called  Principles  of 
the  Law  of  Personal  Property,  but  a  large  portion  of 
the  book  is  placed  under  the  heading  ^*  Of  Personal 
Estate  generally."  Under  this  heading  the  author 
speaks  of  choses  in  auction,  distinguishing  legsl  from 
equitable  choses  in  auction,  and  giving  examples  of 
each,  and,  in  fact,  apart  from  the  doubts  expressed 
by  the  learned  conveyancer,  it  would  be  scarcely 
necessary  for  me  to  travel  through  these  instances  of 
the  use  of  the  term  "  personal  estate." 

During  the  course  of  the  argument  I  asked  Mr. 
Farwell  whether,  in  construing  the  Act,  he  could 
make  any  distinction  between  legal  and  equitable 
choses  in  action.  The  Act  points  to  no  such  distinc- 
tion, but  a  great  many  of  the  interests  dealt  with 
would  be  equitable  choses  in  action,  such  as  in  the  case 
of  a  fund  vested  in  trustees.  The  assignment  of  such 
a  reversionary  interest  was  the  very  case  that  wanted 
improvement,  and  it  was  to  get  rid.  of  the  difficulties 
with  which  such  assigimient  was  beset  that  the  Act 
was  passed.  I  cannot  see  the  slightest  ground  for 
cutting  down  the  fair  and  proper  meaning  of  the 
words  "  any  personal  estate  whatsoever,"  which  seem 
clearly  to  indude  both  legal  and  equitable  choses  in 
action.  Here  the  chose  in  action  is  legal,  and  may 
fairly  and  technically  be  described  as  personal  estate. 
I  therefore  think  the  married  woman  in  this  case  had 
a  reversionary  interest  in  any  personal  estate  whatso- 
ever within  the  Act,  and  her  conveyance  bound  it. 
The  purchaser's  objection  is  therefore  overruled. 

Summons  dismissed. 

Solicitors  for  the  purchaser,  Hartaipp  &  Davis, 

Solicitors  for  the  vendor,  T,  H^  Backham  dr  Co,f 
Norwich. 


<i- B- D^iW^  S?n  Feb.  11. 

Yaughan  Williams,  J  J.)  J 

Westaoott  v.  Bbtan.  (a.) 

Solicitor— Costs— Charging  order— "  Property  recovered 

or  preserved  " — Money  paid  into  court  by  a  defendant 

—Counter-claim— Set-off— SoliciUyrs  Act,  1860  (23  <fc 

24  Vict.  c.  127),  s.  2S—0rd.  22— Ord.  19,  r.  3. 

The  defendants  in  an  action  paid  a  sum  of  money  into 

court,  and  put  in  a  defence  denying  liability  and  a 

counter-claim  arising  out  of  the  same  matters  as  the 

claim.     The   plaintijPs   solicitor  obtained   a  charging 

order  upon  the  fund  in  court.     The  actimi  proceeded, 

and,  in  the  result,  judgment  went  for  the  plaintiff  on  tlie 

claim,  and  for  the  defendants  on  the  counter-claim. 

Held,  that  the  sum  recovered  on  the  counter-claim  must 
be  set  off  against  the  sum  recovered  on  the  claim,  and  the 
solicitor's  charging  order  limited  to  the  balance  due  to  the 
plaintiff,  that  being  the  only  sum  *' recovered  or  pre- 
served" vnthin  the  2Sth  section  of  the  Solicitors  Act, 
1860. 

Appeal  from  chambers. 

This  was  a  motion  by  the  defendants  to  discharge 
or  vary  a  charging  order  made  ex  parte  by  Huddles- 
ston,  B.,  on  the  1st  of  November,  1890,  and  con-^ 
firmed  by  Pollock,  B.,  on  the  12th  of  the  same 
month. 

The  plaintiff  had  executed  certain  repairs  to  the 
defendants'  ship,  and  brought  his  action  to  recover  a 

(a.)  Beported  by  T.  B.  Colquhottn  Dill,  Esq.,  Bar- 
rister-at-Law. 
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sum  of  money  for  the  work  done,  and  also  damages 
for  trespass  in  respect  of  an  attempt  by  the  defend- 
ants wrongfully  to  take  the  ship  out  of  the  plaintiff's 
possession. 

In  compliance  with  an  order  of  Lawrance,  J.,  the 
defendants  paid  £745  into  court,  and  it  was  in 
respect  of  this  sum  that  the  charging  orders  were  ob- 
tained. At  the  same  time  they  put  in  a  defence  and 
counter-claim,  in  which  they  denied  liability  and 
alleged  that  the  plaintiff's  charges  were  excessive,  and 
that  there  had  been  delay  in  the  delivery  of  the  ship 
to  them. 

The  plaintiff  did  not  obtain  payment  out  of  the 
money  in  court,  but  proceeded  witii  the  action.  At 
the  tnalDenman,  J.;  referred  the  matter  (except  the 
question  of  the  trespass,  as  to  which  the  plaint^  ob- 
tained a  verdict  for  £15)  to  the  official  referee.  He 
found  that  £465  was  due  to  the  plaintiff  upon  the 
claim,  and  £210  to  the  defendants  upon  the  counter- 
•daim. 

Charles,  J.  (who  took  the  action  on  further  con- 
sideration for  Denman,  J.)  at  first  ordered  that  £255 
should  be  paid  out  to  the  plaintiff,  and  the  balance  of 
the  sum  in  court  to  the  def  endcmts ;  but  on  finding 
that  the  charging  order  had  been  made,  he  ordered 
that  no  payment  out  should  be  made  until  the  court 
had  decided  to  what  extent  the  charging  order 
affected  the  fund. 

This  motion  asked  that  the  order  of  Pollock,  B., 
might  be  discharged  or  varied  by  a  direction  that  the 
chfl^ge  of  the  plamtiff's  solicitor  for  his  costs  should 
extend  only  over  the  amoimt  (if  any)  which  might 
thereafter  be  ordered  to  be  paid  to  the  plaintiff  out 
of  the  money  in  court. 

E,  U,  Bullen,  for  the  motion. — The  only  property 
recovered  or  preserved  by  the  plaintiff*  ri  solicitor  is 
what  the  plaintiff  ^ill  actually  receive,  the  balance  of 
the  amount  successfully  claimed  by  him  after  the  sum 
due  to  the  defendants  on  their  counter-claim  has  been 
deducted— viz.,  £255.  The  defendants  have  a  right 
to  set  off  the  amount  as  to  which  they  have  succeeded, 
and  that  right  is  not  affected  by  the  solicitor's  lien : 
Prhiifle  V.  Ohxtg,  27  W.  K.  574,  10  Ch.  D.  676 ;  Lloyd 
V.  JoTies,  27  W.  K.  655 ;  Rowland  v.  Williams^  W.  N., 
1885,  p.  169. 

H,  F,  Dickens  J  contra, — The  plaintiff  might  have 
taken  this  money  out  of  court ;  it  is  tiierefore  pro- 
perty ** recovered  or  preserved"  within  the  28th  sec- 
tion of  the  Solicitors  Act,  1860:  Emden  v.  Carte ^  30 
W.  R.  17,  19 Ch.  D.  311 ;  Moxon^,  Sheppard,  38  W.  R. 
704,  24  a  B.  D.  627.  This  fund  in  court  would  not 
have  existed  but  for  the  solicitor's  exertions,  and  his 
charge  is  upon  the  whole  fund,  whether  it  all  belongs 
to  his  client  or  not.  The  counter-claim  is,  in  effect, 
a  separate  action  :  Ainon  v.  BobheU,  37  W.  R.  329,  22 
Q.  B.  D.  543,  and  the  defendants  have  no  right  of 
flet-off.  [Wills,  J. — But  qualifications  of  that  view 
of  a  claim  and  a  counter-claim  are  stated  in  that  case. 
Lord  Esher  says  they  are  separate  actions  "for  the 
purposes  of  taxation,"  and  Bowen,  L.J.,  *'for  the 
piuposes  of  justice."] 

He  also  cited  Shratmal  v.  Laina,  36  W.  R.  297,  20 
a  B.  D.  334. 

Bulleuy  in  reply. — This  counter-claim  is  clearly  not 
a  separate  action,  for  it  arises  out  of  the  contract  upon 
which  the  plamtiff  is  suing ;  it  is  nothing  more  than  a 
set-off:  Young  v.  Kitchin,  26  W.  R.  403,  3  Ex.  D. 
127 ;  Government  of  Newfoundland  v.  Newfoundland 
Railway  Co,,  13  App.  Cas.  199,  at  p.  213,  36  W.  R. 
Dig.  46. 

Wills,  J. — I  am  clearly  of  opinion  that  the  claim 
of  the  plaintiff*s  solicitor  cannot  be  maintained. 
The  result  which  Mr.    Dickens  has  contended  for 


would  be  very  unfair.  He  argued  that,  this  £745 
having  been  paid  into  court  with  a  denial  of  lit- 
bility,  the  phuntiff  was  entitled  to  take  it  out  and 
that  it  was,  therefore,  **  recovered "  or  at;  least 
'* preserved."  I  think  that  this  is  a  fallacy;  bat 
if  the  argument  were  correct,  the  solidtoi's  lien 
would  omy  attach  in  respect  of  the  solicitors 
costs  up  to  the  date  of  tne  payment  into  ooml, 
for  the  subsequent  proceeding  did  not  preserve,  bat 
jeopardized  l£e  fund.  But  &e  fund  was  not  at  tiie 
disposal  of  the  plaintiff;  he  could  only  take  it  by 
abandoning  the  rest  of  his  demand.  In  the  case  oi 
Emden  v.  Carte  that  difficulty  had  been  cleared  out  of 
the  way  ;  the  plaintiff  had  abandoned  the  rest  of  the 
claim,  and  the  sum  was  at  his  disposal :  therefore, 
the  lajiguage  which  was  most  accurately  used  in  refer- 
ence to  the  facts  of  that  case  would  be  quite  falladoos 
if  applied  to  the  facts  which  are  now  before  us.  The 
sum  paid  into  court  was  not  preserved  by  the  solicitor, 
but  was  left  in  jeopardy,  and  has  become  in  part  the 
property  of  the  defen<Lmt.  That  is  an  end  of  that 
part  of  the  case. 

Then  it  was  argued  that  the  claim  and  the  ooimter- 
daim  are  really  two  independent  actions ;  but  in  all 
the  cases  to  which  we  were  referred  in  support  of  that 
view  qualifications  were  introduced  which  quite  take 
away  their  applicability  to  the  present  case,  and  ire 
are,  therefore,  left  imfettered  by  those  decisions.  This 
is  not  a  question  of  taxation  of  costs,  and  as  for  *'  pur- 
poses of  justice,"  I  cannot  imagine  anvthing  morenn- 
iiist  than  the  result  which  we  are  asked  to  bnng  aboat 
If  we  look  at  the  rule  upon  which  counter-claims  are 
founded  (ord.  19,  r.  3)  we  find  that  the  court  or  a  judgt 
may,  "if  in  the  opinion  of  the  court  or  judge  «wh 
set-off  or  counter-claim  cannot  be  convcmendy  dis- 
posed of  in  the  pending  action,  or  ought  not  to  be 
allowed,  refuse  permission  to  the  defendant  to  avail 
himself  thereof.**  I  should  think  that  in  most  cases 
if  the  counter-claim  relates  to  a  matter  totally  un- 
connected with  the  claim  that  jurisdiction  would  he 
exercised.  But  the  cross  claim  in  this  action  is  inti- 
mately connected  with  the  claim,  and  it  would  he 
preposterous  to  deny  the  defendants*  right  to  set  up 
the  counter-claim.  The  whole  dispute  is  one  action, 
and  should  have  one  result.  Although,  for  the  purpow 
fdone  of  giving  proper  directions  to  the  taxing 
master,  the  form  of  the  judgment  gives  a  certain 
sum  to  the  plaintiff  on  the  claim,  and  a  certain  sum  to 
the  defendant  on  the  counter-claim,  yet  the  sum  R- 
covered  is  the  sum  effectively  recovered,  Uie  result  (rf 
the  whole  litigation.  I  cannot  express  my  opinion  in 
better  words  tiian  those  used  by  Hall,  V.C.,  in  RtMrit 
V.  Bitee,  26  W.  R.  393,  8  Ch.  D.  198,  at  p.  200.  where 
he  says :  "  The  principle  is  that  where  a  solicitor  is 
employed  in  a  suit  or  action  he  must  be  considered  as 
having  adopted  the  proceedings  from  the  beginning 
to  the  end,  and  acted  for  better  or  worse.  His  client 
may  obtain  costs  in  some  matters  in  the  suit  or  action, 
and  not  in  others,  and  the  solicitor  takes  his  chanoe, 
and  may  ultimately  enforce  his  lien  for  any  balance 
which  may  appear  to  be  in  favour  of  his  client**  It 
seems  to  me  that  on  principle  this  claim  fails,  and  the 
lien  attaches  only  to  the  beuance  for  which  the  plain- 
tiff really  gets  his  judgment,  and  which  is  the  sod 
recovered  in  the  action. 

Vaughan  Williams,  J.-— I  am  of  the  same  opinion. 
The  argument  of  Mr.  Dickens  upon  the  first  point 
which  he  raised,  seems  to  be  based  upon  a  passage  on 
page  174  of  the  Annual  Practice,  1890—1.  He  coo- 
tended  that  when  the  defendants  had  paid  money  mto 
court  under  order  22  then  the  lien  of  the  plaintiffs 
solicitor  attached,  and  that  the  plaintiff's  solicitor  is 
entitled  to  a  charging  order  upon  the  whole  of  the 
fund  paid  in,  no  matter  what  may  be  the  result  d 
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the  action.  An  argument  which  would  lead  to  a  re- 
salt  so  monstrously  unjust  only  requires  to  be  stated 
to  answer  itself. 

As  to  the  right  of  set-off,  it  was  admitted  that 
where  judgments  can  properly  be  set  off  one  against 
another,  a  charging  order  must  be  limited  to  the 
balance ;  but  it  was  said  that  where  you  have,  as  here, 
a  daim  and  a  counter-claim  flowing  out  of  the  same 
matters,  the  amount  recovered  by  the  defendant  on 
his  counter-claim  cannot  as  of  right  be  set  off  against 
the  amount  recovered  by  the  plaintiff  on  his  cUdm. 
There  may  be  cases  in  which  the  claun  and  the 
counter-claim  are  so  foreign  to  each  other  that  set- 
off does  not  arise ;  but  here  they  arise  out  of  the  same 
contract,  and  there  is  an  undoubted  right  of  set-off. 
The  case  of  Mersey  Steamship  Co.  v.  ShidHevxrrih,  32 
W.  R.  245,  11  Q.  B.  D.  531,  decided  that  a  counter- 
claim was  so  much  in  the  nature  of  a  set-off  that  a 
plaintiff  was  not  entitled  to  judgment  upon  a  claim 
which  was  admitted  until  the  counter-claim  was  dis- 
posed of.  The  whole  must  be  treated  as  one  action. 
It  follows  that  when  the  claim  and  the  counter-claim 
arise  out  of  the  same  matters  the  charging  order  must 
be  limited  to  the  balance  recovered. 

(>Tder  varied  acx:ordingly. 

Solicitors  for  the  defendants,  F,  W.  <k  H.  Hilhery, 

Solicitor  for  the  plaintiff,  Robert  Qreening, 


C.  C.  R.  (Lord  Coleridge,  C.  J., 
Pollock,    B.,    and    Stephen 


Charles,  and  Lawrance,  JJ.) 


■] 


Jan.  24. 


Req.  v.  Vreones.  (a.) 


Criminal  law — Attempt  to  pervert  the  course  of  justice — 
Manufacturing  false  evidence — No  litigation  in  esse — 
Letjal  tribunal — Body  of  arbitrators  for  settlement  of 
disputes, 

A  person  may  be  convicted  of  a  misdemeanour  for 
mauufacturing  false  evidence  for  the  purpose  of  perverti}\g 
ihe  course  of  justice^  although  the  evidence  be  never  used 
in  any  legal  proceedings^  and  no  litigation  be  in  esse  at 
(he  date  of  the  offence. 

It  is  sufficient  if  the  prisoner  has  done  what  loas  in 
his  power  to  place  the  false  evidence  before  a  judicial 
tribunal,  A  body  of  arbitrators^  provided  for  by  a 
^xmtract  for  the  settlement  of  disputes  arising  out  of  it, 
is  a  judicial  tribunal  for  this  purpose. 

Case  stated  by  Denman,  J.,  for  the  opinion  of  the 
court. 

The  facts  were  as  follows : — 

On  December  11,  1889,  a  com  merchant  named 
Stephens,  at  Bristol,  entered  into  a  contract  with 
Sevastopulo  &  Co.  for  the  purchase  of  a  cargo  of 
wheat  to  arrive  by  s.s.  Whinfield,  The  wheat  was  to 
he  of  two  different  qualities,  of  wjhich  samples  called 
"standard  samples"  had  been  given  to  the  pm-- 
chaser.  About  half  of  the  cargo  was  to  consist  of 
each  quality.  The  contract  contained  the  following 
chiuse: — 

"  Difference  in  quality  shall  not  entitle  the  buyer 
to  reject,  except  under  the  award  of  arbitrators  or 
the  committee  of  appeal  as  the  case  may  be.  All 
disputes  arising  out  of  this  contract  between  the 
parties  hereto  shall  be  referred  according  to  the  rule 
indorsed,"  and  the  obtaining  an  award  was  to  be  a 
condition  precedent  to  the  right  of  either  contracting 
party  to  sue  the  other  in  respect  of  any  claim  arising 
out  of  the  contract. 

(o.)  Reported  by  T.  R.  CoLQUHOUif  Dill,  Esq.,  Bar- 
rister-at-Law. 


Rule  10,  indorsed  on  the  contract,  provided  that 
all  disputes  should  be  referred  to  arbitration,  and 
that  in  the  event  of  one  of  the  parties  neglecting  to 
appoint  an  arbitrator,  upon  the  application  of  either 
of  them  the  question  in  dispute  shoidd  stand  referred 
to  two  arbitrators  to  be  appointed  by  the  executive 
committee  of  the  London  Com  Trade  Associa  tion. 

The  award  of  any  two  arbitrators  was  to  be  subject, 
in  case  either  party  should  be  dissatisfied  the  rewith, 
to  an  appeal  to  the  committee  of  appeal  elected  for 
that  purpose,  add  in  accordance  with  the  rules  and 
regulations  of  the  London  Com  Trade  Association  in 
force  at  date  of  contract. 

The  **  standard  samples "  were  in  this  case,  as 
usual,  sealed  by  the  seller's  broker  in  presence  of  the 
buyer's  broker  and  kept  by  him,  and  the  money  pro- 
vided for  by  the  contract  was  paid.  A  portion  of 
the  wheat  from  which  the  sealed  standard  samplea 
were  taken  was  at  the  same  time  taken  by  the  buyer 
and  put  in  a  bag  by  him  to  be  shown  to  persons  who 
might  be  inclined  to  deal  with  him.  This  is  called 
the  "bought  samples.'* 

The  Whinfield  arrived  on  March  15,  1890,  when,  in 
accordance  with  the  usual  practice,  a  superintendent 
(in  this  case  the  prisoner  Vreones)  was  appointed  by 
the  seller,  and  Brookman,  the  buyer's  imder-foreman, 
by  the  buyer,  to  take  samples  of  the  wheat  as  it  came 
up  from  the  hold.  These  samples  were  taken  accord- 
ing to  custom  for  the  purpose  of  being  used  as 
evidence  in  case  any  arbitration  should  take  place  as 
to  the  quality  of  the  cargo,  and  are  called  the  **  arbi- 
tration samples." 

In  the  present  case  ninety  of  these  samples  were 
taken,  forty-five  of  each  kind  of  wheat,  and  in  the 
ordinary  course  sealed  by  the  prisoner  for  the  seller 
and  by  Brookman  for  the  buyer. 

The  fraud  alleged  in  the  indictment  consisted  in  the 
fraudulent  tampering  with  these  arbitration  samples 
after  they  were  sealed  by  both  parties.  It  was  proved 
at  the  trial  that  the  ninety  arbitration  samples  were 
taken  to  the  house  in  which  Vreones  lodged  before 
being  sent  to  London  to  be  kept  by  the  London  Com 
Trade  Association  in  order  to  be  used  in  evidence  in 
any  arbitration  which  might  be  held  under  the  con- 
tract. It  was  proved  that  the  prisoner  tampered 
with  these  arbitration  samples  by  pulling  down  a  por- 
tion of  the  tops  of  the  bags  through  the  string  on  the 
side  opposite  to  the  seal,  then  cleaning  the  contents 
from  cockles,  rye,  and  small  wheat  by  sifting,  picking, 
and  using  flannel,  to  which  the  cockles  adhered,  and 
replacing  the  wheat,  so  cleansed,  in  the  bags  without 
breaking  the  seals,  so  as  to  produce  a  very  much 
better  sample  than  the  standard  samples  and  than 
any  of  the  other  samples  taken  from  the  bulk.  The 
motive  suggested  for  this  conduct  was  that,  in  case 
of  any  dispute  arising  as  to  the  quality  of  the  cargOj 
the  purch^er  might  be  defeated  by  the  production  of 
these  samples  before  any  aibitrators  wno  might  be 
appointed. 

The  evidence  showed  that  there  was  no  substantial 
difference  between  the  cargo  and  the  standard  samples 
so  far  as  the  first  quality  of  wheat  was  concerned,  out 
as  regards  the  second  quality  it  was  proved  that 
there  was  an  inferiority  wluch  would  amount  to 
£112  in  value  in  that  portion  of  the  cargo  as  compared 
with  the  standard  samples. 

No  arbitrators  were,  in  fact,  appointed,  nor  did  tl^e 
purchaser  take  any  steps  in  that  direction,  the  reason 
assigned  being  that  tlie  arbitration  samples  as  altered, 
having  been  found  on  comparison  superior  to  the 
standard  sample,  and  to  all  the  samples  fairly  taken 
by  either  or  both  parties,  it  would  have  been  hopeless 
to  proceed  to  arbitration. 

The  first  count  of  the  indictment  charged  the 
prisoner  for  that  he,  "contriving  and  intending  to 
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deceiye  the  said  arbitrators  ho  to  be  appointed  as 
aforesaid  .  .  .  and  by  fraudulent  and  deceitful 
means  to  cause  and  induce  such  arbitrators  to  give 
their  award  in  favour  of  Sevastopulo  &  Co.,  and  so  to 
pervert  the  due  course  of  law  and  justice,"  unlawfully 
altered  the  character  of  the  samples  in  the  manner 
above  described. 

The    prisoner  was    tried   at  the  Bristol   Summer 

Assizes,  and  convicted.     Denman,  J.,  stated  this  case 

for  the  opinion  of  the  court.     The  question  argued 

was  whether  the  first  count  of  the  indictment  con- 

*  tained  a  statement  of  an  indictable  misdemeanour. 

Charles  MathetuSj  for  the  prisoner. — The  first  count 
of  the  indictment  is  bad ;  there  is  no  averment  that 
this  evidence  wes  ever  used,  nor  of  the  existence  of 
any  legal  proceedings  in  which,  or  tribunal  before 
which,  it  could  have  been  used.  The  allegation  is 
merely  that  the  defendant  put  himself  into  a  position 
in  which  he  might  have  committed  a  misdemeanour 
in  an  event  which  never  happened.  [Lord  Coleridge, 
C.J.,  referred  to  Hawkins'  F.C.,  ch.  69,  s.  10,  Subor- 
nation of  Perjury :  ''  But  it  seemeth  clear  that  if  the 
person  incited  to  take  such  an  oath  do  not  actually 
take  it,  the  person  by  whom  he  was  so  incited  is  not 
.guilty  of  subornation  of  perjury ;  yet  it  is  certain 
that  ne  is  liable  to  be  punished  not  only  by  fine,  but 
also  by  infamous  corporal  punishment,"  and  remarked 
that  the  prisoner  had  done  all  that  was  in  his  power 
to  make  ttie  offence  complete.  Poole,  Q,C.,  mentioned 
Bex  V.  Cro/isleijy  7  T.  R.  315.]  The  obtaining  of  the 
award  was  a  condition  precedent  to  iustituting  any 
legal  proceedings,  and  the  act  of  the  prisoner  was  too 
remote  from  such  proceedings  to  be  an  indictable 
offence  :  Beg,  v.  Heath,  Buss.  &  By.  184.  IFooU, 
^Q,C, — That  case  is  explained  by  Bey,  v.  Fuller,  at 
page  308  of  the  same  volume.] 

Poole,  Q,C,,  and  Bernard  Coleridge,  for  the  prosecu- 
tion, were  not  called  upon  to  arg^e. 

Lord  Coleridge,  C.J. — This  case  raises  no  doubt 
a  very  important  question,  but  when  the  matter  is 
looked  carefully  into  the  difficulties  which  have  been 
raised  vanish.  It  is  in  substance  an  indictment  for 
attempting  to  mislead  a  judicial  tribunal,  which 
might  be,  but  had  not  yet  been,  called  into  existence, 
by  the  manufacture  of  false  evidence,  and  the  ques- 
iion  is  whether  that  is  a  misdemeanour. 

Now,  I  cannot  doubt  that  if  the  act  is  completed 
it  is  a  misdemeanour ;  that  to  mislead  a  court  by  the 
manufacture  of  false  evidence  is  a  misdemeanour. 
Then  the  question  arises  whether  it  is  an  attempt  to 
mislead,  although  in  point  of  fact  the  court  was  not 
misled,  because  the  piece  of  evidence  manufactured 
was  not  used — ^whether  that  makes  any  difference,  or 
whether  it  does  not  still  remain  a  misdemeanour.  I 
am  of  opinion  that  it  is  a  misdemeanour,  and  none 
the  less  because  the  evidence  in  this  case  was  not  used 
in  point  of  fact.  All  that  the  prisoner  could  do  in 
Hie  matter  he  did. 

There  was  a  contract,  and  it  was  contemplated  that 
disputes  upon  the  contract  might  arise,  and  i^e  mode 
of  settling  these  disputes,  and  the  tribunal  before 
which  they  should  come,  were  provided  for  in  the  con- 
tract, and  a  particular  kind  of  evidence,  which,  if  not 
conclusive  (as  I  think  by  the  words  of  the  contract 
it  was  to  be),  would,  at  all  events,  be  of  the  greatest 
possible  weight,  was  also  provided  for  either  by  the 
contract  or  by  t^e  course  of  practice  or  usage  at  the 
port,  and  was  part  of  the  contract.  According  to 
that  stipulation,  samples  were  to  be  taken  by  both 
l)nyer  and  seller,  and  those  samples  were  to  be  care- 
fully taken,  and  were  to  be  put  into  sealed  bags,  and 
'  ihe  bags  were  to  be  sent  up  to  London,  to  be  used  by 
the  tribunal  to  be  appointed  according  to  the  terms 
of   the  contract.      It  is  admitted    fruikly  by  Mr. 


Mathews— indeed,  it  is  found  by  the  learned  judge- 
that  all  the  prisoner  could  do  to  tamper  with  time 
samples,  and,  tiierefore,  to  corrupt  the  evidence,  tod 
in  that  respect  to  mislead  the  tribunal  in  London,  was 
done.  He,  so  to  say,  sifted  the  samples,  imd  made 
those  samples  which  were  samples  of  very  imperfeet 
wheat,  samples  of  perfect  wheat  by  taking  out^  by  a 
process  which  is  described,  everything  which  inter- 
fered with  the  perfection  of  the  samples.  Hayine 
done  that,  and  having  done  it  in  a  very  clever  aoM 
ingenious  manner  without  breaking  the  seals  of  the 
bags,  he  transmitted  the  bags  to  the  court  in  London. 
As  a  matter  of  fact,  they  were  not  used.  It  is  said 
that  because  they  were  not  used  the  offence  was  tbe 
less  complete.  I  am  of  opinion  that  it  dearly  was 
not  the  less  complete. 

It  seems  to  me  upon  principle  that  an  attempt  to 
pervert    the    administration  of  justioe,    which    this 
clearly,  to  my  mind,  was,  whether  successful  or  not, 
is  in  itself  a  misdemeanour ;  it  is  a  thing  for  whidi  a 
man  may  be  indicted  and  punished.     But  although  I 
should  have  held  that,  without  any  hesitation  upon 
principle   and  upon  what   seomed   the   good   sense 
of  the  thing,    I  find  there  is   abundant  authoiity 
to  show  that  that  has  been  so  held  in  point  of  law, 
not  in  this  exact  case,  because,  as  I  have  said  (I  am 
afraid  only  too  often)  one  never  finds  a  case  exadh 
similar  in  all  its  circumstances  and  quite  on  all  foms, 
but  I  have  found  in  Hawkins*  Pleas  of  the  Crown  aod 
in  the  case  of  Bex  v.  Croseley,  the  principle  laid  down  in 
the  case  of  subornation  of  perjury,  that  the  attemnt 
to    suborn    perjury    is    complete    and    punishabt. 
although  the  perjury  is  never,  in  point  of  fact,  com- 
mitted, because  the  person  who  has  undoiaken  to 
sweBX  falsely  was  not  cdled,   or  because,  when  he 
was  called,  he  did  not  swear  falsely,  but  swore  the 
truth.      The  •  guilt    of    the    pei*son    in  maldng  the 
attempt  to  pervert  the  course  of  justioe  is  just  ^ 
same  whether  he  succeeds  in  perverting  it  or  no.  and 
Lord  Eenyon  and  Lawrence,  J.,  in  the  case  of  Rei  y. 
Croaaley,  point  out  in  very  forcible  lang^uage  ihai  it 
would  be  monstrous  to  hold  other^vise,  and  make  the 
guilt  or  innocence  of  the  person  who  has  done  and 
completed  the  act,  to  depend  upon  what  the  judicial 
result  of  his  act  is,  that  result  being  in  the  power  cd 
another  person.     Lawrence,  J.,  expressly  meets  the 
objection,  and  says  that  it  would  have  been  just  tiK 
same  if  the  affidavit  which   was   used  in  that  case 
had  not  been  used  at  all.     I  agree  that  that  is  not 
exactly  this  case,  because,  upon  the  swearing  of  i 
false  affidavit,  taking  the  oath  and  signing  the  afi* 
davit,  the  act  of  the  swearer  (the  perjurer)  is  oomplefe 
and  he  can  do  no  more.     Now,  although  here  the  act 
is  not  exactly  the  same,   yet  in  principle  it  is  the 
same,  because  the  act  of  the  prisoner  in  this  ca^ 
was  completed  when  he  sent  the  samples  in  theb 
perverted   shape  to  the  tribunal    in  London  whkh 
might  use  them.     Therefore,  in  my  opinion,  a  per- 
fectly good  offence  is  stated  in  the  first  count  of  the 
indictment,  and  it  is  not  denied    that  the  evidence 
abundantly  supported  the  fcwst  of  the  guilt  of  the 
prisoner  if  he  were  liable  to  a  criminal  inaictment>    I 
think  he  was  liable  to  a  criminal   indictment,  and, 
therefore,  on  the  first  count  it  appears  to  me  that  tins 
indictment  should  be  sustained    and  the  oonrictioD 
affirmed. 

Pollock,  B. — I  have  oome  to  the  same  oondnswn. 
This  is  an  indictment  for  a  fraud  or  cheat  at  eommon 
law,  and  if  it  had  been  a  charge  against  the  prisoner 
of  cheating  individuals — or,  as  it  is  called,  priTSte 
cheating— 3  should  have  felt  myself  bound  to  give 
effect  to  the  forcible  argument  of  Mr.  Mathews  on  two 
grounds — first,  that  the  act  done  was  in  the  natnie 
only  of  an  inchoate  act;  and,  secondly,  these  was 
no  evidence  that  any  person  had  been  actually  injured 
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}sj  that  cheat.  These  two  propositions  appear  to  me 
to  be  clearly  necessary  conditions  precedent  in  the 
ewe  of  a  private  fraud.  But  the  truth  is,  this  is  not 
the  case  of  a  private  fraud,  but  comes  within  the  rule 
<rf  law  as  laid  down  in  East's  Pleas  of  the  Crown,  at 
<jh.  18,  8.  4,  that  "  all  frauds  affecting  the  Crown  and 
the  public  at  large  are  indictable,  though  arising  out 
of  a  particular  transaction  or  contract  with  the 
party."  And  one  of  the  instances  he  gives  there  is 
this:— "There  is  a  precedent  of  an  indictment 
against  a  married  woman  for  pretending  to  be  a 
widow,  and  as  such  executing  a  bail-bond  to  the 
sheriff  for  one  arrested  on  a  bailable  writ."  Now  I 
am  qmte  clear  in  my  own  mind  that  what  I  have 
5»oken  of  as  a  condition  precedent — namely,  the 
injuring  of  the  individual  beine  necessary  to  be  proved 
before  the  prisoner  can  be  convicted— does  not  dHse  in 
this  case,  and  for  a  very  obvious  reason.  It  may  be 
fiaid  that  it  is  a  mere  naked  lie  if  a  person  is  guilty  of 
«mie  cheat  unless  you  prove  that  the  person  to  whom 
the  lie  is  told  is  injured  thereby.  In  the  case  of 
1^  proceedings  it  would  be  impossible  to  have  a 
"^ree  case  than  knowingly  to  put  forward  such  false 
aiEdavit  or  evidence ;  and  yet  it  could  not  be  proved 
for  certain  to  be  the  cause  of  injuiy  to  a  plaint^  or  a 
pendant  whose  rights  would  have  to  be  determined 
by  the  verdict  of  the  jury  or  the  magistrates,  or 
whatever  the  form  of  the  tribunal  was,  before  which 
these  parties  came.  Therefore  the  real  vice  and  the 
real  offence  pointed  at  is  the  doing  of  some  act  which 
has  a  tendency  to  pervert  the  administration  of  justice. 
Then  a  further  question  arises.  The  samples  which 
the  def^dant  handled,  by  a  previous  arrangement 
were  delivered  to  an  association  in  London  to  be  used 
at  any  trial  which  might  take  place  before  arbitrators. 
Is  that  tribunal  to  be  considered  in  the  same  light  as 
an  ordinary  public  tribunal  for  the  administration  of 
justice  ?  It  is  not  a  Crown  court,  it  is  not  a  civil 
court,  it  is  not  merely  a  method  agreed  upon  by  the 
purhes  for  the  determination  of  a  commercial  dispute ; 
it  is  a  tribunal  to  which  special  sanction  is  given  by 
tae  court,  and  the  acts  of  which  are  carried  out  by 
flie  court  when  a  provision  is  made  that  the  submission 
to  arbitration  might  be  made  a  rule  of  court.  The 
only  remaining  question  is  whether  this  act  was 
complete  on  the  part  of  the  prisoner,  and  that  has 
heen  so  fully  dealt  with  by  my  lord  that  I  do  not 
propose  to  add  anything  myself  on  that  point.  I 
thmk,  therefore,  that  the  first  count  is  good,  and  that 
^e  evidence  in  support  of  it  establishes  the  offence 
charged. 

Stephen,  J. — I  am  of  the  same  opinion  as  my  lord, 
and  for  the  same  reasons. 

Charles,  J. — I  am  of  the  same  opinion. 

Lawrance,  J.— I  entirely  agree. 

C<mvicti<m  affirmed. 

Solicitor  for  the  prisoner,  William  Webh. 

Solicitor  for  the  prosecution,    The  Solicitor  to  the 
Treasury. 


Prob.  Div.  &  Adm.  Div.  )  xt       ^..     t       «^ 

Admiralty.  j  ^^^'  ^^'  J^^-  27. 

"  The  <Jurfew."  (a.) 

Shipping— Demurrage — Corutruetion  of  charter-party — 
"  Vmel  to  load  always  afloat''^''  Lighterage,  if  any, 
tocompleU  loading  at "  specified  dock,.**  to  be  at  mer- 
chant* a  risk  and  ea^pense. 

Stipulations  in  a  charter-party  of  a  vessel  chartered  to 

(a.)  Beported  by  C.  P.  Jemmett,  Esq.,  Barrister-at- 
Law. 


load  in  a  specified  dock,  that  the  vessel  should  load  aZtoays 
afloat,  and  thai  lighterage,  if  any,  necessary  to  enable  her 
to  complete  her  loading  ai  the  dock  in  question  was  to  be 
at  merclianfs  risk  and  expense,  do  not  entitle  the  merchant 
to  recover  from  the  shipowner  lighterage  paid  in  respect  of 
cargo  which  could,  in  ordinary  course,  have  been  loaded 
from  the  quay  inside  the  dock  whilst  the  vessel  remained 
afloat,  but  was  in  fact  loaded  outside  the  dock  from 
lighters  merely  because  the  vessel,  if  fully  loaded  inside 
the  dock,  must  have  waited  a  toeek  before  she  unmld  have 
had  sufficient  water  to  have  passed  over  the  dock  silL 

This  was  an  appeal  from  the  decision  of  the  judge 
of  the  City  of  Liondon  Court  in  an  action  for  freight 
and  demum^e  instituted  on  behalf  of  the  owners  of 
the  steamship  Curfew  against  the  Atlantic  Patent 
Fuel  Co.  (Limited),  who  in  such  action  claimed  a  set- 
off and  counter-claim,  the  particulars  of  which  were 
as  follows : — 

1.  Balance    due    for    trimming     imder     £    s.  d. 

charter-party  of  the  14th  of  March, 

1889 26    5     0 

2.  Cost  of  taking  balance  of  cargo  round 

from  the  NortJb  Dock  (where  by  the 
said  charter-party  she  was  to  load) 
to  the  Prince  of  Wales  Dock,  where 
she  improperly  went        .         .         .     15     1    6 

3.  Cost  of  tetking  thirty  more  tons  of 

fuel  round  to  the  Prince  of  Wales 
Dock  as  aforesaid  than  ^e  was  able 
to  ship 16    8 

4.  Damages  for  breach  of  warranty  by 

the  plainti£&  that  the  said  ship  was 
expected  ready  to  load  about  the 
10th  of  April,  as  provided  by  the  said 
charter-party,  whereas  she  was  not 
ready  to  load  till  the  Ist  of  May,  or 
for  not  using  reasonable  despatch  in 
proceeding  or  getting  to  the  North 
Dock,  so  as  to  be  ready  to  load  about 
the  10th  of  April,  or  so  that  she 
might  be  expected  ready  to  load 
about  the  10th  of  April '  .        ,        .  171  14    4 


£214    7     6 


The  charter-party  referred  to  in  the  above-stated 
particulars  of  set-off  and  counter-claim  provided 
{inter  alia)  that  the  steamship  Curfew  should  sail  and 
ppoceed  to  the  company's  loading  berth.  North  Dock, 
Swansea,  and  there  load,  always  afloat,  a  full  and 
complete  cargo  of  about  2,100  tons  Atlantic  Patent 
Fuel,  with  option  to  charterers  of  loading  part  coal 
at  the  railway  tips,  and  that  lighterage,  if  any, 
necessary  to  enable  steamer  to  complete  loading  at 
North  Dock,  Swansea,  to  be  at  merehants'  risk  and 
expense. 

The  judgment  of  the  judge  of  the  court  below  was 
as  follows : — 

Mr.  Commissioner  Eebr. — In  the  case  of  The 
Curfeiu  the  plaintiff's  claim  is  for  a  balance  of  freight 
— £42  12s.  9d. — which  is  admittedly  due;  and  the 
second  item  of  his  claim  is  for  demurrage  to  the 
amount  of  £16  10s.,  a  certain  portion  of  which  is  due 
if  his  contention  on  the  hearing  is  well  founded. 

On  the  hearing  three  of  the  hours  were  abandoned, 
and  I  was  of  opinion  that  three  other  hours  were  im- 
properly wasted,  and  therefore  the  claim  for  demur- 
rage under  the  second  item  will  be  reduced  to  ten 
gumeas,  which  the  plaintiff  is  entitled  to  recover, 
unless  this  counter-claim  can  be  sustained. 

Now  this  counter-claim  depends  upon  whether 
evidence  was  admissible  to  explain  the  terms  of  the 
chArter-party.  The  charter-party  provided  (I  recol- 
lect two  features  of  it),  that  me  vessel  should  always 
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be  afloat,  aivl  that  in  certain  cases  lighters  should 
take  goods  to  the  vessel,  which  expenses  were  to  be 
paid  by  the  merchants,  and  I  was  asked  to  admit 
evidence  to  explain  these  clauses  of  the  charter-party, 
which,  it  was  contended  on  behalf  of  the  defendants, 
I  ought  not  to  do.  However,  upon  hearing  the 
parties,  I  did  admit  the  evidence.  If  I  was  wrong  in 
so  doing  it  must  be  set  right  in  the  court  of  appeal. 
If  I  was  ri^ht  in  admitting  that  evidence,  then  the 
oounter-daun  which  is  set  up  for  the  defendants, 
except  for  the  amount  of  £l  6s.  8d.,  cannot  be  enter- 
tained. Even  if  I  was  wrong  in  admitting  evidence  to 
explain  the  charter-party,  I  think  that  the  fourth 
item  of  the  coimter-daim — namely,  £171  14s.  4d. — 
is  in  no  case  maintainable.  Whether  the  £26  5s.  and 
the  £15  Is.  6d.  were  recoverable  was  the  question.  I 
hold  that  these  items  are  not  recoverable,  because,  upon 
the  evidence  received,  it  was  necessary  that  the  steamer 
should  leave  the  dock.  That  she  was  entitled  so  to  do 
by  the  arrangement  of  the  parties  by  that  charter- 
party  is  explained  by  the  evidence  not  altering,  but 
explaining  these  clauses,  and  therefore  the  £26  5s., 
which  forms  the  first  item,  and  the  £15  Is.  6d.,  which 
forms  the  second  item  of  the  counter-claim,  are  not 
recoverable  by  the  defendants.  That  being  so,  there 
will  be  judgment  for  the  plaintiff  for  the  first  item  of 
his  claim,  £42  12s.  9d.,  and  for  ten  guineas,  making  a 
total  of  £53  2s.  9d. 

There  will  be  judgment  on  the  counter-claim  for 
the  defendants  as  regards  the  item  of  £1  6s.  8d., 
although  I  quite  believe  that  that  item  of  the 
counter-claim  never  would  have  been  started  or 
made  against  the  plaintiff  unless  an  opportunity  had 
been  offered  of  bringing  the  counter-claim  forward, 
of  course,  the  costs  will  be  given  to  the  plaintiff,  who 
is  entitled  to  recover  £53  28.  9d.,  less  tiiat  item  of  the 
coimter-claim,  with  costs. 

Nov.  10. — The  action  was  now  heard  before  the 
President  and  Butt,  J.,  sitting  together  as  a  divisional 
court  of  the  Probate,  Divorce,  and  Admiralty  Divi  • 
sion. 

Hir  ir.  PhilltTnore  and  Pyke^  for  the  appellants,  the 
Atlantic  Patent  Fuel  Co.,  defendants  in  the  court 
below. — The  Curfew  could  have  been  loaded  "  always 
afloat''  in  the  North  Dock,  Swansea,  and  there  is 
therefore  nothing  in  the  charter-party  or  otherwise 
rendering  the  de^dant  liable  to  bear  the  lighterage, 
the  expense  of  which  has  been  incurred  in  this  case 
merely  for  the  benefit  of  the  shipowners. 

They  referred  to  Parker  v.  Winlow,  7  E.  &  B.  942, 
6  W.  R.  C.  L.  Dig.  95 ;  Horeley  v.  Price,  31  W.  R. 
786,  11  Q.  B.  D.  244;  and  Pringle  y.  MolIeUy  6  M. 
&  W.  80. 

JkirueSf  Q.C,  and  Laing,  for  the  respondents. — The 
intention  of  the  parties,  as  shown  by  the  evidence 
rightly  admitted  to  construe  the  charter-party  {Lewis 
V.  The  Great  Western  Railway  Co,,  26  W.  R.  255,  3 
Q.  B.  D.  2«»8,  per  BramweU,  L.J.),  was  that  the  ex- 
penses of  lighterage  of  such  portion  of  the  cargo  as 
would  have  loaded  The  Curfew  too  deep  to  go  over 
the  dock  sill  of  the  North  Dock  at  the  state  of  tide 
existing  at  the  date  of  her  being  loaded  should  be 
deemed  lighterage  *' necessary  to  complete  her  loading 
at  North  Dock,  Swansea,''  and  be  borne  by  the  de- 
fendants. 

They  cited  Shield  v.  Wilkin,  5  Exch.  304;  The 
Gt^ieral  Steam  Navigation  Co,  v.  Slipper,  10  W.  R. 
316,  1  Mar.  Law  Cas.  180;  The  Alhambra,  29  W.  R. 
«55,  6  P.  D.  68 ;  and  Allen  v.  Cdtart,  31  W.  R.  841, 
11  Q.  B.  D.  782. 


Phillimore,  in  reply. 


Cur,  adv.  vult. 


Jan.  27. — Butt,  J.,  now  delivered  the  following 


judgment  of  the  Court  : — ^This  is  an  action  forbalaiio» 
of  freight  for  carriage  of  fuel  in  the  ship  Twr/Vr,  asd 
for  demurrage  of  mat  ship. 

The  defendants  claimed  a  set-off  and  made  a  counter- 
claim  for  cost  of  carriage  of  a  portion  of  the  fuel  from 
the  North  Dock  at  Swansea,  where  it  is  alleged  by 
the  defendants  The  Curfeto  was  to  load,  to  the 
Prince  of  Wales  Dock,  where,  as  alleged  by  the 
defendants,  the  vessel  was  improx>erly  taken;  and, 
secondly,  for  trimming  the  cargo. 

The  Curfew  was  chartered  on  the  14th  of  Mardi, 
1889,  in  London,  and  in  the  charter-party  was 
described  *' expected  ready  to  load  about  the  10th 
of  April,"  and  she  was  with  all  convenient  sjx^ed  to 
sail  and  proceed  to  the  company's  {i,e, ,  the  defendants') 
loading  berth.  North  Dock,  Swansea,  and  there  load, 
alway?*afloat,  a  full  and  complete  cargo  of  about 
2,100  tons  of  fuel. 

The  steamer  was  to  pay  "  trimming."  exti* 
trimming  in    case  of  double  decks,    *'  and  Ughter- 

X,   if  any,  necessary  to  enable  steamer  to  oom- 
'A  loading  at  North    Dock,   Swansea,  to  be  at 
merchants'  nsk  and  expense." 

The  vessel  did  not,  in  fact,  arrive  at  Swansea  till 
the  30th  day  of  April.  She  proceeded  to  the  Xortii 
Dock,  and  there  lo^ed  a  portion  of  the  cargo,  bat  in 
consequence  of  the  delay  in  her  arrival  at  the  expected 
time,  alth<»ugh  she  could  have  taken  in  the  remainder 
of  the  cargo  remaining  always  afloat,  she  could 
not,  by  reason  of  the  neap  tides  then  existing,  wben 
fully  loaded,  have  passed  over  the  sill  of  the  dock  for 
a  week.  She  therefore  left  the  North  Dock  incom- 
pletely loaded,  and  went  to  the  Prince's  Dock ;  and 
the  unloaded  portion  of  the  cargo  had  to  be  sent 
round  to  the  Pnnce's  Dock. 

The  first  question  in  the  cause  is,  Who  is  to  bear  Ae 
expense  of  sending  the  fuel  round  to  the  Prince'i 
Dock? 

The  defendants'  contention  was,  that  by  the  tenns 
of  the  charter-party  they  were  only  liable  to  pay  for 
such  lighterage  as  might  be  necessary  to  complete 
the  loading  at  the  Nortii  Dock. 

The  plaintiffis'  contention  was,  that  the  true 
meaning  of  the  charter-party  is,  that  if  the  steamer 
was  unable  to  complete  the  loading  at  the  North 
Dock,  then  that  the  defendants  were  to  pay  the 
lighterage  necessary  to  enable  the  steamer  to  compI(t» 
the  loadmg. 

The  learned  judge  of  the  court  below  consider^ 
the  language  of  the  charter-party  ambiguous,  and 
admitted  evidence  of  the  previous  oorrespondeoo^ 
between  the  parties  to  show  what  their  intention  vis 
in  entering  into  the  charter-party,  and  that  evidenoe 
being  admitted,  we  agree  witn  the  learned  judge  that 
it  b^ame  clear  that  l£e  plaintiffs'  contention  was  irell 
founded,  and  that  the  mtention  of  the  parties  w», 
that  if  the  steamer  was  unable  to  complete  loading  at 
North  Dock,  the  defendants  were  to  bear  the  expense 
of  completing  the  loading  elsewhere.  This  appean 
from  the  te&gram  of  the  defendants'  agent  to  the 
defendcmts,  in  which  he  says  that  the  terms  prooosed 
were  *' lighterage,  if  any  neoessary  through  inabOity 
to  take  full  cargo  North  Dock,  our  expense,"  which 
was  assented  to  oy  his  principals. 

This  was  the  contract  that  the  parties  intended  to 
egress  by  the  charter-party. 

We  are  of  opinion  that  there  is  sufficient  ambigoitr 
in  the  language  of  the  charter-party  to  wansnt  the 
admission  of  evidence  to  explain  the  ambigaih':  bat 
we  are  of  opinion  that  the  plaintiffs  have  failed  to 
estabhsh  that  they  were  unable  to  compete  fv 
loading  of  the  steamer  at  the  North  Dock  within  tiie 
meaning  of  the  charter-party.  But  for  the  fact  ^ 
the  vessel  did  not  arrive  at  Swansea  at  the  time 
expected— viz.,  the  10th  of  April— she  would  have  been 
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ible  to  complete  her  loading  at  the  Korth  Dock  and 
cross  the  sill  of  the  dock  with  her  full  cargo  ;  but  in 
order  to  avoid  bein^  detained  in  the  dock  a  week  she 
Left  the  Xorth  Dock  before  completing  her  loading, 
though  she  might  have  continued  to  receive  cargo  at 
North  Dock  remaining  always  afloat. 

We  are  of  opinion  that  the  fear  of  this  detention 
did  not  justify  the  removal  of  the  steamer  from  North 
Dock ;  it  did  not  render  the  steamer  unable  to  complete 
her  loading  while  afloat  in  the  dock ;  it  only  rendered 
the  performance  of  the  contract  by  the  plaintiffs  more 
onerous  to  them  by  reason  of  the  loss  of  the  use  of 
tiieir  vessel  during  the  neap  tides. 

We  think,  therefore,  that  the  decision  of  the  learned 
jodge  below  was  wrong  on  this  point,  and  that  the 
defendants  established  their  set-off  or  counter-claim  as 
to  £15  Is.  6d.  for  the  cost  of  taking  the  cargo  roimd 
to  Prince  of  Wales  Dock. 

The  second  point  is  as  to  the  trimming.  The 
charter-party  provides  that  the  steamer  is  to  **pay 
tnmming,  extra  trimming  in  case  of  double  decks,*' 
bat  no  amount  is  fixed. 

The  defendants  have  charged  the  plaintiffs  a  rate  of 
Is.  The  defendants  have  paid  9d.,  but  dispute  their 
Habilitv  to  pay  ike  balance,  amounting  to  £26  ds. 

The  learned  judge  has  held  that  the  defendants  are 
not  entitled  to  recover  this  balance.  He  has  not 
ffiren  his  reasons  for  his  decision,  probably  thinking 
Siat  upon  such  a  question  as  tiie  proper  charge  for 
tnmming  a  cargo  at  Swansea  his  simple  finding  was 
sufficient.  There  was  ample  evidence  to  justify  the 
learned  judge's  finding. 

In  a  letter  from  the  defendants  to  their  agent,  after 
Ihe  charter-party  was  entered  into,  thev  say,  **  un- 
fortanately,  Swansea  trimming  is  only  9d.,  and 
Cardiff  Is.,  we  try  to  g^t  Is.  here  in  all  cases,  and  if 
yoa  gave  broker  to  understand  it  would  be  Is.,  we 
will  charge  it  as  a  matter  of  course.  What  we  are 
afraid  of  is,  the  owner  will  not  pay  more  than  Swansea 
dimming." 

There  was  conflicting  evidence  as  to  whether  Is. 
was  mentioned,  and  the  learned  judge  has  adopted 
the  view  that  it  was  not  mentioned.  The  result  is, 
we  think,  the  defendants'  set-off  of  £15  Is.  6d.  should 
he  allowed,  but  as  each  party  has  been  practically 
successful  in  the  appeal,  we  leave  each  party  to  pay 
his  own  costs  of  the  appeal.  The  defencuuits  to  pay 
tiie  costs  below. 

SoHcitor  for  the  appellants,  Oreening. 

Solicitors  for  the  respondents,  BoUerell  &  Roche. 


(tttmX  of  2l99fal 


From  Lancaster  Palatine  I  Oct.  30, 31 ;  Nov.  1, 

Court  of  Chancery.       |  10 ;  Feb.  10. 

In  re  STAimARD  MANUFACTURING  CO. 
Ex  parte  LowE  AND  Othebs.  (a.) 

Ccmpany — Debenture — Bill  of  sale — Registration — Bills 


mpa\ 
ofSi 


ofSaU  Acts,  1854  (17  &  18  Vict.  c.  36) ;  1878  (41  tt' 
41  Vid.  c.  31);  a/nd  1882  (45  &  46  Vict.  c.  43),  s.  IT 
—Begisiraiion  under  Companies  Clauses  ConsolidcUioH 
Act,  1845  (8  <fc  9  Vict.  c.  16),  s.  45,  and  Companus 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  43. 

Dtbentures  of  a  joint-stock  company  limited  which 
•»wfe  o  charge  on  the  floaUng  real  and  personal  properftf 
Pf  the  company  are,  by  section  11  of  the  Bills  of  Sale 


(a.)  Reported  by  B.  H.  Deaits,  Esq.,  Barrister-at- 
Law. 


Act,  1882,  expressly  excluded  from  the  operation  of  that 
Act,  and  therefore  do  not  require  registrcUion  under  it. 

The  dictum  o/ Grove,  J.,  in  Jenkinson  v.  Brandley 
Mining  Co.,  35  W.  R.  834,  19  (?.  B.  D,  568,  that  the 
words  **  or  other  incorporctted  company  "  in  section  17  of 
the  Bills  of  Sale  Act,  1882,  are  limited  to  companies 
ejusdem  generis  with  mortgage  and  loan  companies, 
disapproved;  but 

Hdd,  that,  even  if  that  dictum  were  right,  any  in- 
corporated company  which  is  authorized  to  raise  money 
on  loan  or  mortgage  is,  for  the  purposes  of  that  section, 
ejusdem  generis  with  a  mortgage  or  loan  company. 

Although  debentures  answering  to  the  description  given 
above  {which  applies  to  companies*  debentures  in  the 
ordinary  form)  are  agreements  "  by  which  a  right  in 
equity  "  to  a  "  charge  or  security  "  on  ^^ personal  chattels  ** 
is  "  conferred,**  within  the  definition  of  bills  of  sale  in 
section  4  of  the  Bills  of  Sale  Act,  1878 ;  yet,  upon  the 
true  construction  of  that  Act,  the  mortgages  or  charges  of 
any  incorporated  company  for  the  registration  of  which 
statutory  provision  has  been  made  by  the  Companies 
Clauses  Act,  1845,  or  the  Companies  Act,  1862,  are  not 
bills  of  sale  within  the  scope  of  the  Bills  of  Sale  Acty 
1878. 

Bead  v.  Joannon,  38  W.  R.  734,  25  Q.  B.  D.  300 ; 
John  Welsted  &  Co.  v.  Swansea  Bank,  5  Times  L.  R.. 
332 ;  Edmonds  v.  Blaina  Furnaces  Co.,  35  W.  R.  798, 
36  Ch.  D,  215  ;  and  Levy  v.  Abercorris  Slate  and  Slab 
Co.,  36  W.  5.  411,  37  Ch.  D.  260,  approved. 

Decision  of  Bristowe,  V.C.,  reversed. 

Appeal  from  Bristowe,  Y.C.  (Lancaster  Palatine 
Court). 

This  was  an  appeal  from  the  judgment  of  Bristowe, 
y.C,  deciding  mat  certain  deb^ti^  of  a  joint-stock 
company  were  void  as  against  execution  creditors  for 
want  of  registration  under  the  Bills  of  Sale  Acts,  and 
oonsequenUv  disallowing  the  claim  of  the  debenture- 
holders  in  the  winding  up  of  the  company.  Hie  com- 
pany in  question,  the  name  of  which  was  the  Standard 
Manufacturing  Co.,  was  constituted  in  1881,  under 
the  Companies  Acts,  1862  to  1867,  for  the  purpose  of 
Cfl-rrying  on  the  busin  ess  of  manu  f  ac  tuiin  g  frillingfl ,  baby 
linen,  &c.  Thet^pitttl  of  the  company  was  £12,000,  and 
tbey  hod  borrowing  powers  under  their  artLctes  to  the 
extent  of  ^6,000.  under  thoae  powera  they  borrowed 
£1,000  in  May,  l$88i  upon  the  Hecurity  of  twenty 
debentures  of  £50  each,  ten  of  which  were  issued  to 
Jatuen  Lowe,  These  debentures  were  in  the  ordinary 
form,  the  company  charging  its  undertaking  and  all 
its  property,  both  present  and  future,  with  the  pay- 
ment of  the  sum  aeeured,  and  the  debentures  were  er- 
pr^'ssed  to  be  iusued  subject  to  the  conditions  indorsed 
thereon.  The  3rd  clause  of  such  conditions  was  as 
follows  :-**' The  charge  created  by  the  debentures 
shall  bo  a  floating  secuiity^  and  accordingly  the  com- 
pany may  in  the  course  of  its  businesji,  and  for  the 
purpose  of  carrying  on  the  same,  deal  with  the  pTt)- 
perty  hereby  charged  in  such  manner  as  the  company 
may  think  fit.  and  in  particular  may  sell  the  same, 
may  pay  and  receive  money,  and  may  declare  and  pay 
dividends  out  of  profits."  The  4th  clause  empowered 
the  company  at  any  time  to  give  notice  to  the  doben- 
ture-holder  that  they  intended  to  p»y  off  the  deben- 
ture, and  provided  that  the  principal  money  secured 
should  become  payable  at  the  end  of  a  month  after 
such  notice.  The  ^th  clause  provided  that  if  the  com- 
pany made  default  for  one  month  in  payment  of  the 
mterest,  the  registered  holder  of  the  debenture  might 
caU  in  the  principal  money  by  notice^  in  writing,  and 
in  that  case,  or  in  case  any  of  the  unctillcd  capita!  of 
the  oom|>any  were  called  up.  or  an  order  made,  or 
special  or  extraordinaiy  resoiutiun  passed,  to  wmd  up 
the  a>mjtany^  that  the  print iijal  money  ^ 
diately   become  payable^      The   6th  ir* 
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that  the  reffistered  holder  might  at  any  time  call  in 
the  prindpsJ  money  upon  a  month's  notice,  and  that 
in  tnat  case  such  money  should,  at  the  end  of  the 
month,  become  immediately  payable,  and  that  in  case 
any  debenture-holder  should  take  legal  proceedings  to 
enforce  his  rights  against  the  property  of  the  com- 
pany, all  the  principal  moneys  secured  by  the  deben- 
tures of  that  issue  should  immediately  become  pay- 
able. The  7th  clause  provided  that  the  power  given 
to  t^e  company  by  clause  3  was  to  cease  if  default  was 
made  in  payment  of  any  of  the  principal  moneys 
secured  by  any  of  those  debentures,  or  if  any  such 
order  or  resolution  as  foresaid  was  made  or  passed. 

In  November  of  the  same  year  the  company 
borrowed  a  further  £4,000  at  7^  per  cent,  intwest, 
by  the  issue  of  fortjr  debentures  of  £100  each  to  the 
Bealization  and  Debenture  Corporation  of  Scotland. 
These  debentures  differed  to  some  extent  in  form 
from  the  previous  issue.  They  charged  all  the  real 
and  personal  property,  present  and  future,  and  tiie 
undertaking  of  the  company,  with  the  payment  of 
the  sum  secured,  and  declared  that  the  debentures 
were  issued  subject  to  the  conditions  indorsed 
thereon. 

The  3rd  clause  of  the  conditions  provided  that 
these  debentures  should  be  a  floating  security,  but  that 
no  part  of  the  property  should,  before  payment  in 
full  of  the  whole  of  that  issue  of  debentures,  be 
charged  or  mortgaged  so  as  to  rsjoik  pari  passu  with 
or  in  priority  to  the  charge  created  by  these  deben- 
tures, ^*  nor  shall  any  part  of  the  real  or  leasehold 
property  of  the  company  be  sold,  transferred, 
aUenat^,  or  otherwise  dealt  with  in  any  manner 
without  the  consent  in  writing  of  the  corporation 
^rst  obtained ;  nor  shall  any  ps^  of  the  property  of 
the  company,  other  than  the  said  real  or  leasehold 
property,  be  sold,  transferred,  alienated,  or  otherwise 
dealt  with  in  an^  manner,  except  in  the  ordinary 
course  of  the  business  of  the  company."  The  4th 
clause  provided  that  the  company  might  at  any  time 
after  November  1,  1890,  pay  off  the  debentures  at  the 
end  of  six  months  after  notice  ff iven  to  the  registered 
holder.  The  6th  clause  provided  that  the  principal 
moneys  should  become  payable  immediately  on  ihe 
happening  of  certain  specified  events  and  on  demand 
of  payment  by  the  registered  holder,  and  that  all 
light  of  the  company  to  deal  for  any  purpose  what- 
ever with  any  of  the  property  should  thereupon 
forthwith  cease.  Some  of  the  events  specified  were  as 
follows : — ^Default  in  payment  of  interest.  Default  in 
payment  of  principal.  The  making  of  an  order,  or 
passing  of  a  resolution  to  wind  up  the  company. 
The  issuing  of  execution  or  other  process  against 
the  property  of  the  company.  The  7th  dause  pro- 
vided tnat  at  any  time  after  the  principal  moneys 
became  payable,  or  a  petition  for  wiadmg  up  was 
presented,  or  a  resolution  to  wiad  up  passed,  or  a 
judCTient  for  more  than  £100  became  enforceable 
against  the  company,  the  corporation  should  have 
power  to  appoint  a  receiver  of  any  part  of  the  pro- 
perty, who  should  have  power  to  take  possession  of, 
and  sell  or  demise,  any  part  of  the  property  charged. 

These  debentures  were  further  secured  by  a  trust 
deed,  but  neither  that  deed  nor  the  debentures  them- 
selves, of  either  issue,  were  registered  under  the  BiUs 
of  Sale  Acts. 

In  the  early  part  of  1889  several  creditors  obtained 
judgments  against  the  company,  in  respect  of  which 
executions  were  issued.  The  debenture-nolders  there- 
upon demanded  payment;  and  in  August,  1889,  an 
order  to  wind  up  the  company  was  made  in  the 
Palatine  Court.  The  question  whether  the  debentures 
required  registration  under  the  BiUs  of  Sale  Acts  was 
then  raised,  and  Bristowe,  V.C,  upon  the  authority  of 
Jenkinson  v.  Brandley  Mining  Co.,  35  W.  E.  834,  19 


Q.  B.  D.  568,  decided  in  the  aflSrmative,  and  that,not 
having  been  so  registered,  they  were  void  against  &e 
execution  creditors,  who  were  therefore  entitled  to 
priority. 

From  that  decision  the  debenture-holden  now 
appealed. 

^ig^t  Q'O,,  and  Asthury,  for  the  iu[»pellaxiti. 
—  One  question  is  whemer  these  deoentorcs 
are  bills  of  sale  at  all.  Section  17  of  the  BiUs  of 
Sale  Act,  1882,  enacts  that  **  nothing  in  this  Act 
shall  apply  to  any  debentures  issued  by  any  mort^ 
gage,  loan,  or  other  incorporated  company,  and 
secui^  upon  the  capital  stock  or  goods,  chattels,  and 
effects  of  such  company.'*  The  company  iwied 
several  series  of  debentures  purporting  to  create  a 
fioating  security  over  the  property  of  the  company. 
The  debentures  are  not  **  assurances "  within  t£e 
meaning  of  section  4  of  the  Act  of  1878.  Li 
Jenkinson  v.  Brandley  Mining  Co,  there  is  a 
dictum  against  us  by  Grrove,  J.,  to  the  effoct  that 
the  saving  clause  m  section  17  does  not  exooit 
debentures  generally  from  the  Act,  but  only 
those  issued  by  mortgage,  loan,  and  other  incoi^ 
porated  companies,  and  that  the  last  words  must 
mean  incorporated  companies  ejusdem  gerverit  with 
loan  and  mortgage  companies.  That  dictum  was  im- 
necessary  for  the  decision  of  the  case,  and  cannot  be 
sustained.  The  deb^itures  here  were  '*  charged  <» 
the  undertaking,"  an  expression  which  has  been 
judicially  construed  as  creating  a  **  floating  secnrity.** 
These  debentures  were  within  the  exception  in  sectioo 
17  of  the  Act  of  1882:  Edmonds  v.  Blaina  Furtum 
Co.,  35  W.  R.  798,  36  Ch.  D.  215  ;  Levy  v.  Abercorm 
Slate  and  Slab  Co.,  36  W.  E.  411,  37  Ch.  D.  260; 
both  of  which  cases,  like  the  present  one,  torn  oo 
section  17  of  the  Act  of  1882.  The  Act  of  1878  docs 
not  apply  to  debentures  of  an  incorporated  company, 
but,  even  if  it  did,  section  17  of  the  Act  of  1882 
would  make  it  unnecessary  to  register  them  as  bills  d 
sale :  Bead  v.  Joannon,  38  W.  B.  734,  25  a  B.  D. 
300. 

They  also  referred  to  TopJiam  v.  Oreenside  Gluad 
Firebrick  Co.,  36  W.  B.  464,  37  Ch.  D.  281 ;  Bm  ▼. 
Army  and  Navy  Hotel  Co.,  35  W.  B.  40,  34  Ch.  D.  43; 
and  In  re  Pound,  Son,  &  ffutchins,  38  W.  R.  18,42 
Ch.  D.  402. 

NeviUe,  Q.C.,  and  Ernest  Radford,  for  the  respond- 
ents, the  execution  creditors. — If  all  inooiponted 
companies  were  intended  to  come  within  section  17, 
why  did  it  expressly  refer  to  loan  and  mortgage  com- 
panies at  all  r  It  is  difficult  to  suppose  thai  wto 
the  Legislature  said  **loan  companies"  it  meant 
*'  borrowinA"  companies."  A  debenture  is  an  acknow- 
ledgment of  a  debt.  All  that  section  17  says  is  tliit 
companies  of  a  specified  kind  need  not  register  their 
deb^tures — ^that  is,  loan  and  mortgage  oompasitf 
and  companies  of  a  similar  kind.  If  the  comptay  is 
within  section  17  of  the  Act  of  1882  the  effioct  is  to 
prevent  that  Act,  as  far  as  chattels  are  conoeraed,  from 
operating  on  these  debentures  at  all.  The  resnlt  is  to 
leave  them  liable  to  registration  under  the  Act  of 
1878 ;  because  if  nothing  in  this  Act  applies  to  sodi 
debentures,  you  cannot  read  section  15,  wbieh 
repeals  section  8  of  the  Act  of  1878,  as  applying  to 
them.  There  is  no  reason  why  the  debentures  A  s 
corporation  should  not  be  subject  to  registration 
under  the  Act  of  1878  as  well  as  under  the  (^mDtfiss 
Acts,  because  under  the  latter  Acts  it  is  only  wMn  s 
man  (not  bein^  a  shareholder)  has  become  a  creditor 
that  he  can  insi)ect  the  register.  The  debentncB 
clearly  come  within  the  defimtion  in  section  4  of  the 
Act  of  1878.  [Lord  Halsbuby,  L.C.— Perhaps  it » 
fair  to  ask  why  debentures  were  not  exnrssdy  infl^ 
tioned  in  the  exhaustive  catalogue  in  wat  secto' 
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BowEN,  L.J.,  referred  to  Holrovd  v.  Marshall^  11 
V.  B.  171,  10  H.  L.  Cas.  191,  bxA  Beeves  v.  Barlow,  32 
W.  E.  672,  12  Q.  B.  D.  436.]  Unregistered  debentures, 
Hiongh  not  void  as  against  the  liquidator,  are  void  as 
tfainit  creditors :  In  re  Marine  Maneions  Co.,  L.  B.  4 
]^.  601,  16  W.  R.  Ch.  Dig.  68.  Bills  of  sale  given 
Ij  joint-stock  companies  are  within  the  Bills  of  Sale 
ik,  1882 :  In  re  Cunningham  &  Co,,  AUeiiborough^s  com, 
33  W.  R.  387,  28  Ch.  D.  682 ;  Shears  v.  Jacols,  14  W.  R. 
€09,  L.  R.  1  C.  P.  513;  Deffell  v.  TT^tfe,  15  W.  R.  68, 
L  R  2  C.  P.  144.  [BOWEN,  L.J.,  referred  to  Brmtm 
V.  Baieman,  15  W.  R.  350,  L.  R.  2  C.  P.  272.]  There 
{heir  lordships  put  it  on  the  ground  that  the  title 
sren  was  an  equitable  and  not  a  legal  one.  In 
Ikfdl  V.  White  the  question  was  as  to  Sie  sufficiency 
of  the  registratioh.  If  debentures  are  not  within  the 
Act  of  1878  at  all,  there  was  no  need  for  section  17  of 
the  Act  of  1882.  In  Boss  v.  Army  and  Navy  Hotel 
Co.,  34  Ch.  D.,  at  pp.  50-51,  Kay,  J.,  said  that  "a 
debenture  creating  an  equitable  cnarge  would  be  void 
sgainst  an  execution  creditor  under  section  8  "  of  the 
KIls  of  Sale  Act,  1878,  **  the  exception  in  section  17 
of  the  later  Act  of  1882  not  applying  to  the  Act  of 
1878."  [BowEN,  L.  J.,  referred  to  Ex  parte  Hubbard, 
85  W.  R,  2,  17  Q.  B.  D.  690.]  There  was  power  to 
take  possession  under  these  debentures ;  that  is  a  test 
of  their  being  bills  of  sale  :  Ex  parte  Close,  33  W.  R. 
228,  14  Q.  B.  D.  386 ;  Ex  parte  Parsons,  34  W.  R. 
829, 16  a  B.  D.  532.  In  Ex  parte  Mackay,  21  W.  R. 
864,  L.  R.  8  Ch.  App.  643,  it  was  decided  that  an  agree- 
ment for  a  bill  of  sale,  if  relied  on  as  an  equitable 
assigimient,  required  registration  under  the  Act  then 
in  force.  In  Edimrds  v.  Edwards,  24  W.  R.  713,  2 
Ch.  D.  291,  it  was  held  that  a  covenant  by  a  debtor  to 
charge  certain  chattels  with  a  debt  if  it  were  not  paid 
hy  a  specified  day,  and  to  assign  such  chattels  when 
reqdied  to  the  creditor  as  security,  ought  to  be  regis- 
tered as  a  bill  of  sale.  The  statutory  power  of  sale 
was  incident  to  these  debentures,  which  were,  there- 
fore, bills  of  sale  within  the  Act  of  1878  :  Climpson  v. 
Coles,  SS  W.  R.  110,  23  a  B.  D.  465.  Securities  of 
Uiis  kind  are  inoperative  on  the  property  of  the  com- 
pany until  the  money  has  become  payable.  There  is 
DO  charge  until  then  upon  any  specific  chattels.  The 
whole  object  of  giving  this  kind  of  security  is  to  leave 
the  company  nnfettered  in  dealing  with  their  property : 
Tailby  V.  Official  Beceiver,  37  W.  R.  513,  13  App.  Cas. 
923,  per  Lord  Macnaghten,  on  p.  541,  paragraph  4. 

Tliey  also  referred  to  In  re  Stockton  Iron  Furnace 
Co.,  27  W.  R.  433,  10  Ch.  D.  335  ;  Topham  v.  Oreen- 
nde  Glazed  Firebrick  Co.,  37  Ch.  D.,  on  p.  293; 
Sroddehursi  v.  Bailway  Printing  and  Publishing  Co., 
28  SoLiciTOBS'  Journal,  358.  W.  N.,  1884,  p.  70; 
Erparfe  Byrne,  36  W.  R.  128,  345,  20  Q.  B.  D.  310; 
ad  Swift  V.  Pannell,  31  W.  R.  543,  24  Ch.  D.  210. 

E.  S.  Ford,  for  the  liquidator. 

^^^f  Q.G.,in.  reply. — The  Act  of  1 878  does  not  apply* 
ind  was  not  intended  to  apply,  to  companies..  The 
)reamble  to  the  Act  of  1854,  and  the  whole  scope  and 
purview  of  the  Acts  of  1854  and  1878,  show  that  they 
rere  not  intended  to  deal  with  companies.  The  words 
n  the  definition  of  **  personal  chattels  "  in  section  4  of 
he  latter  Act,  excluding  shiures  or  interests  in  the 
iapital  or  property  of  mcorporated  or  joint-stock 
nn^Muiiee,  amount  to  an  express  exclusion  of  com- 
munes* debentures  from  the  operation  of  the  Act. 
rhe  only  case  in  which  it  has  been  argued  that  de- 
bentmies  are  within  the  Bills  of  Sale  Acts  is  the  case 
9f  the  debenture-holders  in  John  Welsted  &  Co.  v.  The 
Bmnsea  Bank,  5  Times  Rep.  332.  If  it  had  been  in- 
tended to  d^  with  corporations  the  Legislature 
would  have  dealt  with  the  cases  of  winding  up,  and 
would  have  protected  the  general  body  of  creditors, 
and  not  merely  the  execution  creditors.    The  Marine 


Mansions  case,  which  was  in  1867,  shows  the  scope  of 
the  Act  of  1854.  The  BiUs  of  Sale  Act,  1878,  has 
nothing  to  do  with  the  winding  up  of  companies, 
and  debentures  do  not  need  registration  unoer  it : 
In  re  Asphaltic  Wood  Pavement  Co.,  32  W.  R.  16. 
There  is  no  case  in  which  the  official  liquidator  has 
been  allowed  to  challenge  a  bill  of  sale.  If  my 
contention  is  not  correct  it  is  very  strange  that  no  one 
has  ever  availed  himself  of  the  Act  before. 

He  also  referred  to  Ex  parte  Pearson,  21  W.  R.  688, 
L.  R.  8  Ch.  667,  and  to  Ex  parte  Hubbard.  [Lord 
Halsbuky,  L.C,  referred  to  Edwards  v.  Edwards, 
Shears  v.  Jacobs,  and  Deffell  v.  White ;  observing  that 
the  two  latter  cases  seemed  to  assume  that  the  Bills 
of  Sale  Acts  were  applicable  to^companies.] 

Cur.  adv.  vult* 

Feb.  10. — BowEN,  L.J.,  delivered  the  judgment 
of  the  CouKT  (Lord  Halsbuby,  L.C,  and  Bowen 
and  Fry,  L. JJ.)  as  follows : — The  question  we  have 
to  decide  is  whether  both  or  either  of  the  debentures 
before  us,  which  are,  in  fact,  debentures  of  a  joint- 
stock  company  limited,  and  which  create  a  charge 
on  the  floating,  real,  and  personal  property  of  the 
company,  are  void  for  non-registration  under  the 
Bills  of  Sale  Acts,  1878  and  1882,  or  either  of  such 
Acts.  So  far  as  the  Bills  of  Sale  Act,  1882  is  con- 
cerned, it  seems  to  us  that  such  debentures  are  ex- 
pressly excepted  from  its  operation  by  section  17.  We 
do  not  agree  with  the  observations  of  Grove,  J.,  and 
Huddleston,  B.,  in  Jenkinson  v.  Brandley  Mining  Co., 
that  the  words,  **  or  other  incorporated  company  " 
are  limited  to  companies  ejusdem  generis  with  mort- 
g^e  or  loan  companies,  whatever  these  last  men- 
tioned companies  may  be ;  but  even  if  it  were 
otherwise,  we  think  that  any  incorporated  company 
which  is  authorized  to  raise  money  on  loan  or  mort- 
gage would  be  for  the  purposes  of  this  section 
ejusdem  gerieris  with  a  "  mortgage  or  loan  company." 
We  see  no  reason  for  doubting  that  the  Standard 
Manufacturing  Co.  (Limited)  is  an  incorporated 
company  withm  that  section. 

The  next  question  to  be  solved  is  whether  these 
debentures,  or  either  of  them,  are  bills  of  sale 
(section  4),  and  biUs  of  sale  to  which  the  Bills 
of  Sale  Act,  1878,  s.  3,  applies.  That  these  de- 
bentures are  **  agreements  by  which  a  Tight  in 
equity  to  a  charge  or  security  on  personal  chattels 
is  conferred"  appears  to  be  dear.  But  we  are  of 
opinion  nevertheless  that,  on  the  true  construction  of 
the  Act  of  1878,  the  mortgages  or  charges  of  any 
incorporated  company  for  the  registration  of  which 
statutory  provision  has  already  oeen  made  by  the 
Companies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862,  are  not  bills  of  sale  within  the  scope  of  the 
Bills  of  Sale  Act,  1878. 

It  is  impossible  to  follow  chrenologically  the  legis- 
lation about  bills  of  sale  without  observing  that  imtil 
the  passing  of  the  Act  of  1882,  the  scope  of  which 
embraces  larger  objects,  the  express  and'  avowed 
desi^  of  the  Legiskture  had  been  to  strike  at  the 
frauds  perpetrated  upon  creditors  by  secret  bills  of 
sale.  The  title  of  the  Bills  of  Sale  Act,  1854,  so 
states,  and  the  preamble  of  that  Act  is  as  follows  :— 
*'  Whereeis  frauds  are  frequently  committed  upon 
creditors  by  secret  bills  of  sale  of  personal  chattels, 
whereby  persons  are  enabled  to  keep  up  tiie  appear- 
ance of  bein^  in  good  cireumstances  and  possessed  of 
property,  and  the  grantees  or  holders  of  such  bills  of 
sale  have  the  power  of  taking  possession  of  the  pro- 
perty of  such  x>er8on8  to  the  exclusion  of  the  rest  of 
their  creditors,  for  remedy  whereof,"  &c.  Such  cor- 
porate bodies  as  were  at  that  time  in  existence  were 
not  bodies  in  the  habit  of  committing  frauds  of  this 
sort ;  and  since  corporations  were  not  subject  to  the. 
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law  of  bankruptcy,  that  portion,  at  all  events,  of 
section  1  of  the  Act  of  1854,  which  was  for  the  pro- 
tection of  assignees  in  bankruptcy,  could  not  be 
applicable  to  corporations.  Indeed,  the  definition  of 
"  apparent  possession,"  which  is  of  the  essence  of  the 
Act  of  1854,  is  so  framed  as  to  show  that  corporations 
were  not  actively,  at  all  events,  present  to  the  mind 
of  ihe  draftsman  who  drafted  the  statute.  Prior  to 
the  Act  of  1854  the  Legislature  had  passed,  in  1845, 
the  Companies  Clauses  Act,  1845,  which  provided,  in 
the  case  of  mortgages  and  bonds  of  companies 
authorized  by  their  special  Act  to  borrow,  for  a  regis- 
ter to  be  kept  of  such  mort^ges  and  bonds,  and 
enacted  that  such  register  might  be  perused  at  all 
reasonable  times  by  any  of  the  shareholders  or  any 
mortgage  or  bond  creditor  of  the  company,  or  by  any 
person  interested  in  such  mortgage  or  bond,  without 
fee  or  reward. 

Between  the  Bills  of  Sale  Act  of  1854  and  the  Bills 
of  Sale  Act  of  1878  the  Companies  Act  of  1862  was 
passed,  which,  by  section  43,  provides  for  the  registra- 
tion by  companies  of  the  mortgages  and  cnarges 
specifically  affecting  their  property.  At  the  date  of 
the  Bills  of  Sale  Act,  1878,  debentures  which  charged 
the  property  of  such  companies  were  well  known  in 
the  commercial  world.  Having  regard  to  the 
provisions  already  made  by  statute  for  their  registra- 
tion, such  documents  could  hardly  be  described  aa 
secret  or  as  belonging  to  the  class  of  documents  by 
which  frauds  were  perpetrated  upon  creditors  by 
secret  bills  of  sale.  They  are  not  really,  therefore, 
within  the  mischief  of  the  Act  of  1878.  We  cannot 
think  that  the  Legislature  could  have  intended  in  the 
Bills  of  Sale  Act,  1878,  to  interfere  by  merely  general 
words  with  such  well-known  commendal  instruments, 
and  it  seems  to  us  that  the  canon  of  construction 
laid  down  in  Stradling  v.  Morgan^  Plowden,  205a, 
and  cited  by  the  Lord  Chancellor  in  the  recent 
case  of  Bell -Cox  v.  Hakes,  ante,  p.  147,  15  App. 
Cas.  518,  may  be  invoked  with  regard  to  the 
present  controversy — **From  which  cases  it  ap- 
pefiirs  that  the  sages  of  the  law  heretofore  have 
construed  statutes  quite  contrary  to  the  letter  in 
some  appearance,  and  those  statutes  which  Compre- 
hend ail  things  in  the  letter  they  have  expounded  to 
extend  but  to  some  things,  and  those  which  generally 
prohibit  all  people  from  doing  such  an  act  they  have 
interpreted  to  permit  some  people  to  do  it,  and  those 
which  include  every  person  in  the  letter  they  have 
adjudged  to  reach  to  some  persons  only,  which  ex- 
positions have  always  been  foimded  on  the  intent  of 
the  Legislature,  which  they  have  collected  sometimes 
by  considering  the  cause  and  necessity  of  making  the 
Act,  sometimes  by  comparing  one  part  of  the  Act 
with  another,  and  sometimes  by  foreign  circumstances. 
So  that  they  have  ever  been  guided  by  the  intent  of 
the  Legislature,  which  they  have  always  taken  cwjcord- 
ing  to  the  necessity  of  the  matter  and  according  to 
that  which  is  consonant  to  reason  and  good  discretion." 
Neither  the  cause  nor  necessity  for  the  Bills  of  Sale 
Acts,  1854  and  1878.  nor  a  comparison  of  the  various 
sections,  drive  us  to  the  interpretation  that  such  docu- 
ments are  included. 

We  have  said  that  a  comparison  of  the  various 
sections  of  the  Act  of  1878  does  not  lead  to  any  other 
conclusion.  We  may  even  say  that  such  a  comparison 
fortifies  the  opinion  at  which  we  have  arrived. 
Without  going  so  far  as  to  decide  that  no  corporation 
can,  under  any  circumstances,  be  within  the  Bills  of 
Sale  Act,  1878,  we  may  point  out  that  the  language 
of  sections  4,  10,  and  12  shows  that  the  Bills  of  Sale 
Act,  1878,  was  not  dealing  specifically  with  corpora- 
tions, aJthough  it  may  be  that  the  language  of  section 
3  is  wide  enough  to  include  the  biUs  of  sale  of  a 
corporation,   a  view  which  has  tacitly,   as  we  are 


aware,  been  assumed  in  many  decided  cases  to  be 
con-ect.  The  language  employed  in  these  other  sec- 
tions is  certainly  not  felidtoua  language  to  be 
applied  in  the  case  of  corporations,  and  warrants,  we 
think,  the  observation  that  the  debentures  of  oom- 
panies  were  not  actively  present  to  the  mind  of  tiie 
draftsman  of  the  Act.  The  view  that  debentoRs 
like  the  present  are  not  within  the  Bills  of  Sale  Act, 
1878,  was  that  adopted  by  Pollock,  B.,  in  the  case  of 
John  Wehted  &  Co,  {Limited)  v.  The  Swansea  Bank, 
and  by  the  Lord  Chief  Justice  and  WiIIb,  J.,  in  the 
case  of  Bead  v.  Joanrwn ;  see  also  Edmonds  v.  Blaim 
Furnaces  Co,  and  Levy  v.  Abercorris  Slate  and  Slab  Co. 
We  agree  with  this  view,  and  we  think  tiiat  tins 
appeal  should  be  allowed,  with  oosts  both  hete  and 
below,  on  the  ground  that  the  mortgages  or  chai^ 
of  any  incorporated  company,  for  the  registration  of 
which  other  provisions  have  been  made  by  tbe  Com- 
panies Clauses  Act,  1845,  or  the  Companies  Act,  1862, 
are  not  within  the  Bi^s  of  Sale  Act,  1878. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Linklater  d;  Co.,  for 
Boote  (Sb  Edgar,  Manchester. 

Solicitors  for  the  respondents,  Chester  <fc  Oi.,  for 
Bullock  &  Worthr?tgtony  Manchester. 

Solicitors  for  the  liquidator,   Phelps,  Sidgtnck,  i 
Biddle,  for  Sale,  Seddon,  &  Co.,  Manchester. 


From  Q.  B.  Div.  Hardii 

BRAimoN  V,  McHenrt.  (a.) 

Practice  —  Setting  aside  execution  —  Bankruptof—DM 
andjudgmtiU — Proof  for  debt — Rejection  hytruikt— 
Annulment  of  bankruptcy — Executioti  issued  on  judg- 
ment—Batikruptcy  Act,  1869  (32  <t-  33  Viet,  c  71), 
8,  81. 

The  defendant  having  been  adjudicated  a  bankrtft 
under  the  Bankruptcy  Act,  1869,  the  plaintiff  sent  %»  s 
proof  for  £4,084  in  respect  of  an  alleged  debt.  The 
trustee  in  bankruptcy  rejected  the  proof.  The  flaintif 
had,  prior  to  the  adjudication  in  ba^Jcruptcy,  sifxd 
judgment  against  the  defendant  by  consent  for  the  aim 
sum  of  £4,084,  but  the  plaintiff  did  not  send  i%  omj 
proof  in  respect  of  the  judgment.  The  adjudioatumi^ 
bankruptcy  having  been  subsequently  annulled,  the^iwr 
tiff  issued  execution  upon  the  judgment. 

Held,  that,  inasmuch  as,  in  bankruptcy,  there  it  fo^ 
to  go  behind  the  judgment  and  to  iiuiuire  into  the  am- 
sideration  upon  which  it  is  founded,  the  proof  up<m  ti^ 
simple  contract  debt  must  be  considered  the  same  at  tt* 
proof  vjmn  the  judgment  debt;  that  the  rtjedum  (f 
the  proof  vfo^s  an  **  a/^t  done  by  the  trustee*^  tffiihin  tec- 
tion  81  of  the  Bankruptcy  Act,  1869,  and  remained  rdid 
upon  the  annulment  of  the  adjudication  ;  atui  that,  thert- 
fore,  the  plaintiff  was  not  entitled  to  issue  execution  iipi« 
the  judgment. 

Appeal  from  the  Queen's  Bench  Division. 

In  1879  the  defendant  filed  a  liquidation  petitian 
under  the  Bankruptcy  Act,  1869.  The  plaintiff  sent 
in  a  proof  for  £4,084  for  work  done  as  a  solicitor  for 
the  defendant  in  certain  litigation  in  which  tite 
defendant  had  been  engaged.  In  November,  1883, 
resolutions  accepting  a  composition  were  passed  bf 
the  creditors  under  section  126  of  the  Act  of  1869. 
On  July  15,  1885,  the  plamtiff,  by  consent,  agwd 
judgment  against  the  defendant  for  the  above  sum  of 
£4,084.     In  March,  1886,  the  defendant  was  adjndi- 

[a,)  Reported  by  W.  F.  Barry,  Esq..  Banister^t- 
Law. 
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cated  bankrapt  under  the  power  conferred  on  the 
court  by  the  last  clause  of  section  126,  and  the  proofs 
in  the  liquidation  proceedings  were  transferred  to  the 
bsnkruptcy  proceedings.  The  plaintiff  did  not  send 
m  any  proof  upon  the  judgment.  The  trustee  in  the 
bankruptcy  rejected  the  proof.  In  February,  1890, 
the  baiDcruptcy  was  annulled,  and  the  plaintiff  subse- 
quently issued  execution  upon  the  judgment  of  July 
15,  1885.  The  defendant  thereupon  applied  to  set 
adde  the  judgment  and  the  execution. 

The  Divisional  Court  (Wills  and  Wright,  JJ.) 
refused  to  set  aside  the  judgment,  but  set  aside  the 
execution.* 

The  plaintiff  appealed. 

By  section  81  of  the  Bankruptcy  Act,  1869,  *'  when- 
ever any  adjudication  in  bankruptcy  is  annulled,  all 
sales  and  dispositions  of  property  and  payments  duly 
made,  and  all  acts  theretofore  done,  by  the  trustee  or 
any  person  acting  under  his  authority,  or  by  the 
^urt,  shall  be  valid,"  &c. 

CTie  above  provision  is  re-enacted  in  section  35, 
section  2,  of  the  Bankruptcy  Act,  1883.] 

Murphy y  Q,a,  and  Lumley  Smith,  Q.C.  [H.  Reed 
with  them),  for  the  plaintiff. — The  trustee  rejected 
the  proof,  which  was  upon  the  file,  for  the  simple 
contract  debt.  No  proof  was  sent  in  for  the  judg- 
ment. When  the  proof  was  rejected  the  plaintiff 
relied  upon  his  judgment,  and  he  might  have  sent  in 
a  pnx)f  at  any  time  in  respect  of  it.  The  annulment 
did  not  affect  a  debt  for  which  no  proof  hud  been 
sent  in.  Therefore  the  plaintiff's  claim  upon  the 
judgment  remained  notwithstanding  the  annulment. 

Tbey  referred  to  Sniallcomhe  v.  Olivier ,  13  M.  &  W. 
Tt:  Bailey  v.  Johnson,  20  W.  R.  1013,  L.  R.  7  Ex. 
263. 

Bit  Edward  Clarke,  8.0,,  and  W,  B.  Allen,  for  the 
defendant,  were  not  called  upon. 

Lord  EsHER,  M.R. — I  intend  to  rest  my  decision 
i^n  one  only  of  the  grounds  upon  which  the  Divi- 
sional Court  acted — namely,  upon  section  81  of  tiie 
Bankruptcy  Act,  1869.  When  the  defendant  was 
adjudicated  a  bankrupt  the  plaintiff  might,  if  he  had 
diosen,  have  proved  upon  his  judgment  for  £4,084. 
But  in  bankruptcy  the  court  can  go  behind  a  judg- 
ment and  inquire  into  the  consideration  upon  which 
it  is  founded.  Therefore  a  proof  upon  the  judgment 
would,  in  reality,  have  been  a  proof  for  a  sum  of 
£4,084  alleged  to  be  due  under  a  contract,  and  which 
contract  had  been  converted  into  a  judgment.  The 
jwtwf  would  have  been  for  the  sum  of  £4,084  founded 
QDon  a  contract  and  a  judgment.  The  plaintiff,  how- 
t^,  did  not  send  in  a  proof  upon  the  judgment,  but 
elaimed  upon  his  proof  for  the  original  contract  debt 
•alone.  The  trustee  rejected  that  proof,  on  the  ground 
that  there  was  no  consideration  for  the  alleged  debt. 
K  the  proof  had  been  upon  the  judgment  exactly  the 
«me  result  would  have  napuened.  The  trustee  would 
have  inquired  into  the  consideration  for  the  judgment, 
and  would  have  rejected  the  proof  on  the  erround  of 
"Want  of  consideration.  Therefore,  in  reality,  that 
whidi  was  claimed  was  the  debt,  and  whether  it  was 
claimed  as  l)ein^  a  jud^ent  debt,  or  a  simple  con- 
tact debt,  is  immaterial.  There  was  no  appeal 
•gainst  the  rejection  of  the  proof  by  the  trustee,  and 
flo  bis  decision  was  final. 

What,  then,  is  the  effect  of  the  subsequent  annul- 
nient  of  the  bankruptcy  ?  By  section  81  of  the  Bank- 
mptcy  Act,  1869,  "  all  acts  done  by  the  trustee  **  are 

*  The  above  statement  of  facts  is  sufficient  for  the 
pwposes  of  this  report.  There  were  other  grounds 
i>pon  which  the  court  was  asked  to  set  aside  the  jud£^- 
meot  and  execution,  but  it  is  unnecessary  to  state  ^e 
nets  fdating  to  those  other  grounds. 


to  be  valid.  Here  we  have  a  rejection  of  the  claim  by 
the  trustee.  That  is  an  act  done  by  him.  The  rejec- 
tion therefore  remained  valid.  The  plaintiff  cannot 
now  allege  that  he  can  enforce  the  claim  which  had 
been  thus  rejected.  All  effective  action  upon  the 
judgment  has  been  put  an  end  to  by  the  rejection  of 
the  claim  by  the  trustee.  The  execution,  therefore, 
must  be  set  aside.  It  is  unnecessary  to  decide  whether 
or  not  the  judgment  ought  to  stand. 

Fry,  L.J. — I  am  of  the  same  opinion.  In  1879, 
when  the  defendant  filed  his  petition  for  liquidation, 
the  plaintiff  alleged  that  he  was  a  creditor  of  the 
defendant  for  £4,084,  and  he  proved  in  the  liquidation 
in  respect  of  this  alleged  debt.  In  the  bankruptcy  of 
1886  the  proofs  on  the  file  in  the  liquidation  pro- 
ceedings were  transferred  to  the  bankruptcy 
proceedings,  and  it  became  the  duty  of  the  trustee  in 
the  bankruptcy  to  consider  the  plaintiff's  claim  on  his 
proof.  The  trustee  rejected  it.  If  the  plaintiff  had 
proved  upon  the  judgment,  instead  of  upon  the 
simple  contract  debt,  the  trustee  could  have  gone 
behind  the  judgment,  and  inquired  into  the  con- 
sideration upon  which  it  was  based,  and  would  have 
rejected  the  proof  in  exactly  the  same  way.  Then, 
by  section  81,  upon  the  annulment  of  the  bank- 
ruptcy, not  merely  all  sales  and  dispositions  of  pro- 
perty and  payments  duly  made  by  the  trustee,  but 
also  "  all  acts  theretofore  done  by  wie  trustee,"  are  to 
be  valid.  These  latter  words  must  include  the 
rejection  of  a  proof  by  the  trustee.  That  rejection, 
therefore,  was  valid  against  all  parties.  The  effect  of 
the  rejection,  therefore,  is  to  disentitle  the  plaintiff  to 
issue  execution  upon  the  judgment.  It  is  not  neces- 
sary now  to  consider  whether  it  would  entitle  the 
defendant  to  have  the  judgment  set  uhUIh. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  G,  S,  &  H.  Brandon, 

Solicitors  for  the  defendant,  Hores  &  Pattisson. 


Prom  Q.  B.  Div.  Dec.  11. 

Onslow  v.  Commissioners  of  InxiAIO)  Revenue,  (o.) 

Inland  reveniie  —  Stamp  duty  —  Settlement — "  Definite 
and  certain  amount  of  stock  " — Contingent  reversionary 
interest  settled — Stock  vested  in  trustees  with  power  to 
vary  investments — Stamp  Act,  1870  (33  <fc  34  Vict. 
c.  97),  s.  3,  schedule,  "  SeUlement,'' 

By  a  marriage  settlemetU  the  settlor^s  reversionary  and 
contingent  interests  in  divers  specified  sums  of  stock  vested 
in  trustees,  with  powers  of  varying  the  investments,  were 
settled. 

Held,  that  the  settlement  was  an  **  instrument  ,  .  . 
whereby  ...  a  definite  and  certain  amount  of 
stock  .  .  .  ij  setUed  or  agreed  to  he  settled  "  within 
the  definition  of  the  word  "  setHeTnent "  in  the  schedule  to 
the  Stamp  Act,  1870,  atid  that  it  accordingly  required 
an  ad  va£)rem  stamp  of  6s.  for  every  £100,  as  provided 
by  that  schedule. 

Appeal  from  the  Queen's  Bench  Division. 

Tms  was  an  appeal  by  D.  H.  Onslow  and  his  wife 
Marion  from  me  decision  of  a  divisional  court 
(Pollock,  B.,  and  Hawkins,  J.Wpon  a  case  stated  by 
the  Commissioners  of  Inland  Revenue  under  33  &  34 
Vict.  c.  97,  s.  19,  as  to  the  amount  of  stamp  duty 
payable  on  a  certain  indenture  of  settlement,  and  the 
case  is  reported  below  (38  W.  R.  445,  24  a  B.  D.  584). 

(a.)  Reported  by  R.  H.  Deane,  Esq.,  Barrister-at- 
Law. 
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Onslow  v.  Commissioners  of  Inland  Reventte, 


CJOUBT  OF  ApFBAL. 


The  said  indenture  was  dated  the  'ilst  of  April, 
1888,  and  the  property  settled  by  it  consisted  of  cer- 
tain moneys,  stocks,  funds,  and  securitiefl  respectively 
specified  in  three  schedules  to  the  indenture,  or  of 
the  interest  of  the  settlor,  Marion  Onslow  (formerly 
Marion  Oliver)  therein. 

It  appeared  that  George  Pickup,  the  grandfather  of 
the  appellant  Mrs.  Onslow,  had  died  in  1834  intestate, 
leaving  two  daughters,  Ann  and  Georgiiia,  who  sub- 
sequently (in  1849  and  1856)  executed  cross-settle- 
ments of  their  property.  In  1849  Ann,  the  elder, 
settled  hers  on  herself  for  life  without  power  of  an- 
ticipation, with  remainder  to  her  chudren  as  she 
should  by  deed  or  will  appoint,  with  remainder  upon 
similar  trusts  in  favour  of  her  sister  Q-eorgina  and 
her  children,  and  ultimate  remainder  to  the  next  of 
kin.  In  1856  Greorgina  made  a  settlement  corre- 
sponding to  that  made  by  her  sister,  neither  of  them 
having  then  any  children.  In  1860  Georffina  was 
married  to  G^rge  Oliver,  and  they  had  a  daughter 
Marion,  the  present  Mrs.  Onslow,  the  settlor.  In 
1868  James  Pickup,  brother  of  George  Pickup,  the 
intestate,  died,  having  made  a  will  whereby  he  left 
one  moiety  of  his  property  to  his  elder  niece,  Ann, 
for  life,  with  remainder  to  her  children  as  she  should 
by  will  appoint,  with  remainder  (if  Ann  had  no 
children)  u^n  the  trusts  declared  as  to  the  other 
moiety,  which  he  gave  to  Georgina  for  life,  with 
corresponding  remainder  and  cross-remainder. 

In  1888  G^rgina  Oliver  made  three  appointments 
under  her  various  powers,  her  sister  Ann  never  having 
been  married,  and  being  then  sixty  years  of  age,  and 
she  herself  fifty-four. 

The  interests  to  which  Marion  Onslow  were  entitled  at 
the  date  of  her  settlement  were  (1)  a  moiety  in  remain- 
der, expectant  on  the  death  of  her  mother,  of  the  net 
proceeds  of  the  sale  and  conversioii  of  the  real  and  per- 
sonal estate  of  the  said  James  Pickup,  subject  to  re- 
duction in  the  event  of  her  mother  having  another 
child;  and  the  other  moiety  thereof  in  remain- 
der, expectant  on  the  death  of  her  Aunt  Ann  and 
her  mother  Georgina,  the  latter  moiety  being  con- 
tingent also  on  her  said  aunt  dying  without  issue. 
The  above  were  comprised  in  the  first  schedule.  The 
investments,  which  were  standing  in  the  name  of 
George  Oliver  as  the  surviving  trustee,  were  subject 
to  variation,  with  the  consent  of  the  tenant  for  Hfe. 
Marion  was  entitled  (2)  to  an  interest  in  remainder 
(comprised  in  the  second  schedule)  expectant  on  the 
death  of  heir  mother,  and  subject  to  defeasance  in  the 
event  of  her  mother  having  other  children ;  and  (3J 
to  an  interest  in  remainder  (comprised  in  the  third 
schedule)  expectant  on  the  deaths  of  her  mother  and 
aunt,  contingent  on  her  aunt  dying  without  issue,  and 
subject  to  revocation  in  the  event  of  her  mother 
having  other  issue.  All  the  investments  were  subject 
to  powers  to  vary. 

The  aggregate  value  of  the  property  comprised  in 
the  three  schedules  at  the  date  of  the  settlement  was 
£209,370  Us.  5d. 

The  commissioners  held  that  the  indenture  was 
chargeable  with  ad  valorem  duty,  as  a  settlement,  at 
the  rate  of  6s.  per  cent.,  which  would  amount  to 
£323  168.,  and  also,  under  section  8  of  the  Act  of 
1870,  with  a  deed  stamp  of  10s.,  in  respect  of  other 
matter  in  the  deed. 

The  Divisional  Court  afBrmed  the  view  of  the 
commissioners. 

Marion  Onslow,  the  settlor,  and  her  husband,  D. 
H.  Onslow,  appealed. 

DanckvfertZf  for  the  appellants. — ^The  schedule  to  the 
Stamp  Act,  1870,  contains  the  definition  of  **  Settle- 
ment upon  which  the  question  in  the  present  case 
turns.   Settlement  is  there  defined  as  follows : — "  Any 


instrument,  whether  voluntary  or  upon  any  good  or 
valuable  consideration,  other  than  a  bona  fide  pecsoni- 
ary  consideration,  whereby  any  definite  and  certsia 
principal  sum  of  money    ...     or  any  definite  and 
certain  amount  of  stock,  or  any  security,  is  settled  or 
ag^reed  to  be  settled  in  any  manner  whatBoevcr.** 
Tkere  was  here  no   such  settlement  of  any  defiriiB 
and  certain  sum  of  money,  or  of  any  definite  ind 
certain  amount  of  stock.     Ail  the  three  sets  of  pro- 
perty are  unascertained.     In  PartingUm  v.  AUvrntj/- 
General,  L.  R.  4  E.  &  I.  App.  100.  at  p.  122,  17  W.  IL 
H.  L.  Dig.  I,  Lord  Cairns  laid  down  the  principlei 
on  which  the  Stamp  Act  ought  to  be  approach 
He  said,  '*if  the  Crown    .     .     .     cannot  biing  tlie 
subject  within  the  letter  of  the  law,  the  sabjeotis 
free,  however  apparently  within  the  spirit  of  the  ]sw 
the    case    might    otherwise    appear    to   be."     Th$ 
settlement    in    the    present    case    is    not   a  settle- 
ment within    the   definition  given  in  the  sdiedole 
to  the  Stamp  Act,  1870.     There  is  no  preeise  som 
settled.      The  sum  mentioned  is  not  settled  at  aO. 
The  stock  comprised  in  the  schedule  to  ihe  settle- 
ment   is    not    settled.      The    investments   may  be 
changed.     "What  is  settled  is  whatever  may  be  la 
ease    when  the  time  for  distribution  arrives.    "He 
amounts  settled  must,  by  the  Act,  be  both  definite 
and  certain — ^a  definite  amount,  and  vested  oertainlf. 
The  words  are  not  tautologous.     The  Bevenoe  has 
never  asked  for  stamp  duty  on  purely  oontiiigeot 
interests.     [He  referred  to  Sanville  v.  Committumm 
of  Inhnd  Bevem^e,  2  W.  R.  529,   10  Exch.  159;  In 
re   Alsager's   SetUement,    12   W.    R.    477;   HughetJ, 
Kiiw,    1    Starkie,    119].      As    to    a  portion  of  thft' 
funds,    no    interest    is   given    to    Geoigina   exc^  ^ 
in    the    event  of    Ann    dying    without   issue;  aod  i 
another  portion  is  vested  in   her  subject  to  bong  i 
divested   if  her  mother  has  another   duld.    [Fry,  ^ 
L.J. — I  think  it  is  vested  subject  to  being  dirested 
on  a  most  improbable  contingency.     BowBK,  LJ.—  i 
The  words  of  the  Act  are  "  aetinite  and  certain  som  of  | 
mone>,  or  definite  and  certain  amount  of  stock,"  aot 
a  demiite  and  certain  interest  in  a  sum  or  amount]  i 
What  one  must  look  to  is  the  subject-matter  of  tbe 
settlement.     If  that  is  uncertain,   there  is  notiutf 
certain   or  definite  about  it.      The  first  sckednW 
property  is  not  settled  at  all.     It  is  said  to  be  settled 
as  a  convenient  way  of  describing  what  may  nlJi- 
mately  be  settled.    What  is  settled  is  whatever  msf  ; 
represent  the  part  of  t^e  estate  which  may  M  *> 
"Mm.  Onslow's  share  on  the  death  of  her  motte- 
The  expenses  of  realizing  the  property  may  come  oot 
of  the  personalty  or  realty  as  the  trustees  choose. 
[Sir  E,  Clarke,  8.G.,  referred  to  In  re  Jaclaon,  M- 
807i'6  Will,  28  W.  R.  209,  13  Ch.  D.  189.] 

Sir  E.    Clarke,   S,G.,  and  G.   B.  Roaher,  for  to 
respondents,  were  not  called  on. 

liiNDLEY,  L.  J. — This  case  raises  a  questicm  of  ths 
construction  of  that  part  of  the  Stamp  Act,  1^^ 
which  relates  to  settlements.  The  instnunent  <m  wbia 
this  question  arises  is  the  marriage  settlement  msw 
between  Mr.  Onslow  and  the  young  lady  ^®  ^'■'  *^ 
about  to  marry ;  and  it  contains  recitals  from  wmn 
it  appears  that  the  lady  was  entitled  to  constdeiw 
property,  some  vested,  some  contingent,  and  sods 
vested  subject  to  bcdns^  divested.  The  propaty  ■ 
specified  in  three  scheaules,  and  with  respect  to  »• 
first  schedule  I  think  this  tedtal  is  impoiw^ 
"  Whereas  the  personal  property  now  subject  to  to 
trusts  of  the  said  will  is  spedfled  in  tbe  isn 
schedule  hereto,  and  stands  in  the  name  of  OeoS^ 
Oliver,  the  surviving  trustee.'*  When  we  come  v 
deal  with  that,  we  find  that  what  the  settlament  do« 
with  it  is  this.  It  says,  **  in  porsuanoe  of  tbe  ap*" 
ment,"  and  so  on,  the  lady  assigns  to  the  iiwf* 
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"  all  that  the  entirety  of  the  net  proceeds  of  the  sale, 
calling  in,  and  conversion  of  the  real  estate  and  per- 
sonal estate  devised  and  bequeathed**  by  the  will 
already  mentioned.  That  is  zLe  first  part.  Then  she 
goes  on  in  the  same  way  to  assign  to  the  trustees  the 
prooeeds  of  all  the  property  specified  in  the  second 
schedule,  and,  finally,  that  in  the  third  schedule. 

Now,  when  we  come  to  look  at  these  schedules,  we 
find  there  is  very  considerable  property  specified  in 
them,  the  value  of  the  whole  at  the  date  of  the 
settlement,  ascertained  in  accordance  with  section  12 
of  the  Act,  being  over  £200,000.     It  is  said  that  the 
commissioners,  who  have  assessed  the  stamp   upon 
this  settlement  at  os.  per  cent,  upon  the  amount  I 
have  mentioned,  have  gone  upon  the  wronf  principle. 
It  is  said  that  there  is  no  settlement,  and  it  is  said 
that  there  is  no  settlement  of  a  *'  definite  and  certain 
amount,"  within  the  miming  of  the  Stamp  Act.     In 
order  to  deal  with  that,  I  wul  read  what  the  Stamp 
Act  says — ^it  is  in    the   schedule,    under  the    head 
"Settlement": — *'Any  instrument,  whether  volim- 
tary  or  upon  any  good   or  valuable  consideration, 
other    than    a    bon4  fide     pecuniary    consideration, 
whereby  any  definite  and  certain  principal  sum  of 
money  (whether  charged  or  chargeable  on  lands  or 
other  hereditaments,  or  heritable  subjects  or  not,  or 
to  be  laid  out  in  the  purchase  of  lands  or  other 
hereditaments,  or  heritable  subjects  or  not)  or  any 
definite  and  certain  amount  of  stock,  or  any  security, 
is  settled,  or  agreed  to  be  settled,  in  any  manner 
whatsoever.     For  every  £100,  and  also  for  any  frac- 
tional part  of  £100,  of  the  amount  or  value  of  the 
property  settled  or  agreed  to  be  settled,  ds.*'    We  are 
asked  to  say  that  there  is  not  any  settlement,  and 
that  there  is   not  **  any  definite  and  certain  **  .sum 
within  the  meaning  of    that  provision.       But    the 
ingenious  attempt  of  Mr.   Danckwertz  to  establish 
that  proposition  seems  to  me  to  have  failed.     I  can- 
not  reaa    the  instrument  without   coining   to   the 
conclusion  that  it  is  a  settlement   in  the   ordinary 
acceptation  of  that  term — ^just  the  same  as  any  other 
marriage  settlement  is  a  settlement. 

If  Mi,  Danckwertz*  argument  were  pressed  to  its 
full  extent  it  would  come  to  this :  that  no  settlement 
of  any  property  could  be  stamped  with  an  ad  vcdorem 
stamp  unless  the  interest  of  the  settlor  were  a  vested 
interest,  not  sulnect  to  be  divested  at  all.  Such  a 
eonstruction  is,  I  think,  quite  impossible,  and  incon- 
dstent  with  the  terms  of  the  Act  itself.  He  then  con- 
tended that  there  might  be  a  difference  between  a 
vested  interest  subject  to  be  divested  and  a  contingent 
interest ;  but  I  can  fiind  nothing  in  the  Act  to  warrant 
anything  of  the  sort. 

Just  let  us  see  how  these  things  are  done,  and  what 
the  Act  intended  should  be  done.  The  Commissioners 
of  Inland  Bevenue  look  at  the  document  to  see  what 
it  is  that  is  settled,  and  they  ascertain  the  value  of 
the  amoimt,  if  it  is  stock,  in  accordance  with  section 
12 ;  they  look  to  see  whether  the  sum  which  is  settled' 
is  a  certain  and  definite  sum  so  ascertained.  If  it  is, 
then  5s.  per  cent,  is  calculated  upon  it.  I  put  to  Mr. 
Danckwertz  the  case — ^a  simple  case  enough — of  the 
settlement,  say,  of  one-fifth  of  £100,000.  What 
would  be  the  stamp  duty  for  that  P  Obviously  not  5s. 
per  cent,  on  the  whole  £100,000.  That  would  be 
ahsuid.  The  duty  would  be  5s.  per  cent,  on  the 
one-fifth.  When  we  go  furtiier  and  see  whether  the 
f8'  per  cent,  is  to  fluctuate  according  to  whether  the 
int^est  is  contingent,  or  subject  to  be  divested,  or 
nested,  we  find  that  the  language  of  the  Act  warrants 
iu)thing  of  the  kind.  The  amount  settled,  and  not 
the  nature  of  the  settlor*s  interest  in  it,  is  what  the 
Btatnte  deals  with.  I  think  the  commissioners  were 
lif^ht,  and  that  the  appeal  ought  to  be  dis- 
mused. 


BoWEK,  L.J. — I  am  of  the  same  opinion,  and  will 
only  add  that  with  regard  to  the  larger  portion  of 
Mr.  Dankwertz*  argument,  it  seems  to  me  that  he 
omits  to  remember  uiat  **  definite  and  certain  **  in  the 
clause  which  we  are  considering  are  terms  applied, 
not  to  the  interest  or  the  nature  of  the  interest,  but 
to  the  amount  of  the  stock,  and  that  the  amount  of 
the  stock  does  not  become  uncertain  because  the 
chance  of  getting  it  may  be  uncertain. 

Fby,  L.J. — I  am  of  the  same  opinion.  The  clause 
in  the  schedule  of  the  Stamp  Act,  1870,  which  we 
have  to  construe  attaches  itself  to  any  instru- 
ment whereby  *'any  definite  and  certain  amount 
of  stock  is  settled.**  Now  it  is  obvious  at  once 
that  the  words  I  have  read  contain  no  definition 
or  reference  to  the  interest  of  the  settlor  in  that 
'*  definite  and  certain  amount.**  They  simply  refer 
to  the  stock.  Two  possible  readings  of  those  words 
seem  to  me  to  occur  to  the  mind.  One  would  be  to 
say  there  was  no  settlement  of  that  sum  unless  the 
settlor  had  an  absolute  and  indefeasible  interest ;  the 
other  is  to  say  that  it  applies  to  every  case  in  which 
the  settlor  had  any  interest  in  that  sum,  whether  that 
interest  be  vested  or  liable  to  be  divested,  or  contin- 
gent, provided  it  is  an  interest.  In  my  opinion  the 
clause  clearly  relates  to  the  second  class  of  interest. 
It  says  nothing  about  the  definiteness,  the  vesting,  or 
the  contingency  of  the  interest^  and  it  applies  to  everv 
interest,  \mether  vested,  whether  liable  to  be  divested, 
whether  contingent  or  not,  in  any  sum,  of  which  it 
may  be  said  it  is  a  definite  and  certain  sum  of  stock. 
That  is  my  view  of  the  meaning  of  the  clause.  I 
think,  therefore,  the  appeal  fails. 

Ajypeal  dismissed. 

Solicitors  for  the  appellants,  BowliffeSy  Rawhy  (fc 
Co, 

Solicitor  for  the  respondents,  The  Solicitor  of  Inland 
Revenue, 


i^igf)  OTourt  of  Swtitt. 


^^  ^7-  \  MaK5h  5. 

Chitty,J.  j 

In    re    GOVERNMENT    StOOK     INVESTMENT    Co. 

(Limited),  (a.) 

Company  —  Alteration  of  memorandum  —  Business  — 
Objects^  Main  purpose— Extending  range  of  invest- 
mejits — Companies  {Memorandum  of  Association)  Act, 
1890  (53  <fe  54  Vict,  c,  62),  s,  1  (2),  (4),  (5)  (a)  (b). 

A  company  formed  for  the  purpose  of  investing  in 
Government  stock  or  other  securities  guaranteed  by  Oovem- 
ment  cannot  alter  its  memorandum  of  association  under 
the  Companies  {Memorandum  of  Association)  Act,  1890, 
so  as  to  extend  its  power  of  investmetU  to  noii-Qovemment 
securitieSy  such  alteration  neither  **  enabling  it  to  carry 
on  its  business  more  economically  or  more  efficiently,**  nor 
**  to  attain  its  main  purpose  by  new  or  improved  means  " 
within  the  meaning  of  the  Act, 

Observations  on  the  duty  of  the  court  in  exercising  its 
discretion  under  the  Act, 

Petition. 

This  was  a  petition  under  the  Companies  (Memoran- 
dum of  Association)  Act,  1890,  asking  the  court  to  con- 
firm a  special  resolution  passed  to  alter  the  memoran- 

(a.)  Eeported  by  G.  Rowland  Alston,  Esq.,  Bar- 
rister-at-Law. 
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High  Court. 


In  re  Government  Stock  Investment  Co.  (Limited), 


HiOH  Covet. 


duzn  of  the  ahove  company  by  enlarging  the  area  of 
investments.  The  alteration  was  opposed  by  some  of 
the  debenture  stock  holders.  The  purpose  for  which 
the  company  was  established  was  the  receipt  of  money 
on  deposit  and  its  investment  on  certain  specified 
securities. 

The  original  range  of  investments  was  as  follows, 
the  proposed  alteration  being  inserted  in  italics  : — 

"  The  stocks  or  obligations  of  British,  foreign,  or 
colonial  governments,  states,  provinces,  or  munici- 
palities, or  of  railways  or  other  public  imdertakings 
guaranteed  by  any  British,  foreign,  or  colonial 
government,  state,  province,  or  municipality,  or  in  or 
upon  mortgageSy  mortgage  debenturea^  debentures,  bonds, 
debejiture  stocks,  and  other  obligations,  and  pre/erenct' 
stocks  and  preference  shares  of  any  corporation,  company, 
or  undertaking  at  home  or  abroad,  and  in  or  upon  stocks 
of  any  trust  or  investment  compajiy  or  corporation,  pro- 
vided that  not  more  than  one-tenth  part  of  all  the 
money  invested  shall  be  invested  in  the  stocks  of  any 
government,  state,  province,  municipality,  railway,  or 
undertaking." 

Notice  to  debenture  stock  holders  and  creditors 
had  been  given  under  section  1  (2)  in  pursuance  of  an 
order  in  chambers. 

Far  well,  Q,C,,  and  A.  D,  Maclaren,  for  the  com- 
pany,- -The  proposed  alteration  is  within  section  1  (5) 
(a)  and  (6),  the  main  purpose  of  our  company  being 
the  investment  of  money.  The  debentuTQ  stock 
holders  are  not  creditors  entitled  to  payment,  and 
cannot  object.  At  all  events,  they  must  show  that 
their  security  is  imperilled. 

R.  B,  Yardley,  for  the  opposing  debenture  stock 
holders. — The  debenture  stock  holders  have  an  abso- 
lute right  to  be  secured  under  section  1  (2)  (6),  just  as 
in  cases  of  reduction  of  capital:  see  the  Companies 
Act,  1867,  s.  11 ;  In  re  Patent  Ventilating  Oranary  Co,, 
27  W.  R.  836,  12  Ch.  D.  254.  Their  security  is  im- 
perilled, and  they  are  entitled  to  object.  The  altera- 
tion is  not  within  section  1  (5),  and  in  any  case  the 
court  should  not  exercise  its  discretion  under  section 
1  (4)  against  the  debenture  stock  holders. 

Farwell,  Q.C.,  replied. 

Chitty,  J. — This  is  the  first  case  which  has  arisen 
under  this  Act  of  Parliament,  and  I  have,  therefore, 
desired  to  have  it  fully  argued.  The  Act  is  not  a 
general  Act  enabling  companies  to  alter  their  memo- 
randums, or  oonferrine  such  a  power  on  the  court, 
but  it  is  confined  to  alterations  carefully  specified  in 
section  1  (5).  This  does  not  wind  up  witii  any  general 
clause,  but  is  confined  to  the  definite  matters  therein 
mentioned.  Now  the  name  of  this  company  is  the 
Government  Stock  Investment  Co.  (limited^,  a  name 
which  by  itself  imports  that  the  company  s  invest- 
ments are  to  be  made  in  Government  stock.  I  turn 
to  the  memorandum  of  association,  and  find  in  the 
third  paragraph  that  the  objects,  stating  them 
shortly,  are  to  receive  money  and  invest  it  in  the 
stocks  or  obligations  of  British,  foreign,  or  colonial 
governments,  states,  provinces,  or  municipalities,  or 
of  railways  or  undertakings  guaranteed  by  them. 
That  clause  shows  that  the  term  government  in  the 
corporate  name  is  used  in  a  wide  sense,  and  is  not 
confined  to  governments  which  are  popularly  de- 
scribed as  British  or  foreign  governments,  but  in- 
cludes states,  provinces,  and  municipalities.  These, 
however,  are  not  imfairlv  termed  governments,  be- 
cause both  provinces  and  municipalities  have  local 
government.  Investment,  then,  is  to  be  made  in  tiie 
stock  of  governments  in  this  wide  sense,  and  also  in 
public  undertakings  guaranteed  by  governments  in 
this  wide  sense.    Then  there  is  a  proviso  to  prevent 


the  comx>any  from  investing  more  than  one-teath  of 
its  money  in  any  one  government. 

Now,  what  the  company  desires  to  do  is  to  alter 
the  memorandum  so  as  to  extend  it  far  beyond  the 
Gt)vemment  investments  authorized  by  the  memory)- 
dum  as  it  stands.  It  is  proposed  to  add  the  words 
in  italics  to  the  list  of  investments,  leaving  the  pro- 
viso to  run  on  as  before.  It  is  plain,  however,  ^baX 
if  the  court  assents  to  this  alteration  it  will  authorize 
this  company  to  invest  in  securities  of  limited  liabflity 
companies,  in  preference  stocks  of  such  oompanies,  or 
even  in  the  stock  of  trust  companies  like  itself.  Thai 
is  a  singular  departure  from  the  objects  specified  in 
the  memorandum  as  it  stands.  It  is  plain  that  tliis 
company  will  be  authorized  to  invest  toe  whole  of  its 
capital  or  deposits  in  ten  limited  liability  oompama 
or  in  ten  trust  companies  if  it  so  think  fit,  and  many  ' 
of  these  companies  hold  foreign  stocks  to  a  lam 
amount.  So  that  although  this  company  can  only 
invest  one-tenth  of  its  capital  or  deposits  in  Argen- 
tines, it  might  invest  one-tenth  directly  in  Argentines 
and  nine-tenths  in  other  companies  holding  Argen- 
tines. 

Mr.  Farwell  says  the  directors  are  sensible  men,  and 
would  not  do  this,  but  that  is  not  the  question  before 
me.  I  have  also  to  consider  the  future  directors,  and 
in  competition  with  other  companies  they  might  ad 
in  this  way. 

Under  notices  -and  advertisements  given  or  pub- 
lished according  to  the  direction  of  the  judge  is 
chambers,  under  section  1  (2),  a  certain  number  of 
assents  have  been  given  to  the  proposed  alteration, 
and  no  outside  creators  object.  The  share  capital  is 
£750,000.  The  resolution  for  altering  the  memo- 
randum was  carried  unanimously,  but  m  the  absence 
of  information  as  to  the  attendance  at  the  meeting, 
I  cannot  assume  that  more  than  half  the  shareholden 
were  represented. 

Now  I  turn  to  the  debenture  stock  holders.  The 
debenture  stock  issued  was  £438,000.  The  company 
had  power  to  issue  debentures,  but  in  point  of  foim 
no  power  to  issue  debenture  stock.  I  say,  however, 
notning  about  the  validity  of  the  issue.  .The  pro- 
spectus of  the  issue  states  that  it  is  amply  secored  by 
a  capital  of  £750,000  invested  in  Government  or 
guaranteed  stocks. 

Therefore,  those  who  were  invited  to  subscribe,  and 
did  so,  were  told  their  security  would  be  Gbvenunent 
stocks,  or  the  stocks  of  public  imdertakings  gnarsn- 
teed  by  Government,  using  government  in  the  same 
wide  sense  as  before. 

Now,  of  the  holders  of  debenture  stock,  the  holden 
of  £150,000  assented,  the  holders  of  £22,600  dis- 
sented, those  of  £51 ,000  stand  neutral,  and  as  to  the 
balance  of  £210,000  no  replies  were  reoeived.  There 
is  one  more  fact  to  be  mentioned.  The  directors, 
under  the  sanguine  anticipation  that  the  court  would 
accede  to  the  application,  have  invested  £53,000  in 
investments  unauthorized  by  the  old  memomndomf 
but  allowed  by  the  new.  I  use  this  as  an  xllustntion 
of  what  the  directors  would  do  if  I  sanctioned  this 
alteration.  They  have  invested  in  Army  and  Navy 
Trust  Stock,  Omnium  Stock,  and  many  othen  of  a 
like  nature,  even  though  deferred  stock,  and  it  is 
plain  from  this  that  they  will,  if  allowed,  invests 
considerable  amoimt  in  companies  of  a  similar  char^ 
acter  to  this  company. 

This  companv  seems  already  to  have  some  oon- 
nection  witn  the  Omnium  Investment  Ck>.  Tluie 
would  be  an  interlacement  of  the  two  companies. 
Now  in  the  exercise  of  my  discaretion  I  must  have 
regard  to  the  interests  of  the  members  of  the  com- 
pany as  well  as  to  those  of  the  crediton,  and  in 
addition  to  this  I  have  to  be  satisfied  that  the  atten- 
tion falls  within  the  section  I  (5). 
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Under  the  terms  of  this  sab-section  I  may 
confirm  the  alteration  if  it  is  required  to  enable  the 
4»inpan7 — 

(a)  '*  To  carry  on  its  business  more  economically  or 
more  efficiently." 

Does  extending  the  range  of  the  power  of  invest- 
ment in  the  manner  described  fall  within  the  sub- 
section!'' It  is  clearly  not  more  economical.  Is  it 
more  efficient?  It  will  enable  the  directors  to 
speculate  more  freely,  but  I  cannot  see  that  that  is 
en©  of  the  objects  of  the  sub-section,  which  is 
evidently  prepared  with  great  care,  and  I  do  not 
think  I  ought  to  attribute  a  loose  meaning  to  the 
language  of  the  Legislature  as  here  used.  Conse- 
quently I  hold  it  is  not  within  clause  (a). 

{b)  **  To  attain  its  main  purpose  by  new  or  improved 
means." 

The  word  ** purpose"  is  used  here  designedly  as 
opposed  to  the  word  "objects"  used  in  (<-).  The 
legislature  was  aware  that,  according  to  the  way  in 
which  the  Limited  Liability  Acts  are  worked,  the 
inuners  of  memorandums  of  association  insert  under 
letters  which  exhaust  the  alphabet  what  they  are 
pleased  to  call  the  objects  of  the  company,  and  I 
think  the  Legislature  designedly  avoided  the  use  of 
iheword  "object." 

Now,  what  is  the  main  purpose  of  this  company  ? 
Ifr.  Farwell  says  "investment."  He  might  as  well 
aay,  "the  acquisition  of  gain,"  using  the  words  of 
the  Act  of  1862.  In  my  judgment  the  main  purpose 
is  the  investment  in  Government  stock  in  the  manner 
already  described,  and  consequentiy  the  proposed 
pozpose  is  not  within  (6). 

It  is  not,  of  course,  within  (c)  (d)  or  (e),  and  hence 
it  is  not  within  the  Act  at  all. 

Even  if  the  alteration  were  within  the  Act,  I  should 
refuse  to  confirm  it,  because  the  debenture  stock 
holders  took  their  stock  on  the  faith  of  the  invest- 
ments being  Government  stock  investments,  and  I  think 
Aey  are  entitled  to  say  they  will  not  have  the  company 
tomed  into  an  Omnium  Co.  In  spite  of  the  wishes 
of  the  majority,  it  would  be  my  duty  to  refuse  to 
confirm  the  alteration,  not  only  in  the  interests  of 
^posing  debenture  stock  holders,  but  also  in  favour 
R  those  who  are  neutral  or  of  those  other  share- 
bolders  who  have  possibly  left  this  case  to  the  care 
rf  the  court,  trusting  that  it  would  look  after  their 
bterests. 

I  therefore  refuse  the  confirmation  asked  for,  and 
iismiu  the  petition  with  costs. 

Petition  dismissed. 

Solicitors  for  the  company,  Davidson  A  Morrisa. 

Solicitor  for  the  opposing  debenture  holders,  Loftus 
S,  Long, 


CluuLDiv 
Stirling, 


Wv.l 


Jan.  24 ;  Feb.  7. 


In  re  Briggs  AND  Spicer.  (a.) 


Vendor  and  purchaser — Voluntary  settlement — Possible 
daim  by  trustee  in  bankruptcy  of  settlor — Onus  of 
pr*iof—'' Parties  claiming  under  the  sMemeitt^^ — 
Bankruptcy  Act,  1883  (46  A  47  Vict,  c.  52),  s,  47. 

A  purchaser  under  a  trust  for  sale  in  a  voluntary 
^Oment  is  included  in  the  term  ^*  parties  claiming 
•«fcr  the  settlement "  in  section  47  of  the  Bankruptcy 
Jrf,  1883,  and,  consequenUy,  has  oast  upon  him  the 
mrden,  if  the  settlement  should  be  impeached  by  the 

!«•)  Beported  by  W.  H.  QrAERBLL,  Esq.,  Barrister- 
at-Law. 


trustee  in  baiikruptcy  of  the  settlor,  of  proving  that 
the  settlor  was,  at  the  time  of  making  the  settlement, 
able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement. 

Vendor  and  purchaser  summons. 
This  case  raised  the  question  whether  the  trustees 
of  a  -  voluntary  settlement  could  sell  land  com- 
prised in  the  settlement  under  a  trust  for  sale, 
and  convey  the  land  without  casting  upon  the 
purchaser  the  burden  of  proving,  if  attacked  by  the 
settlor^s  trustee  in  bankruptcy  at  any  time  within 
ten  years  from  the  date  of  the  settlement,  that  the 
settlor  was  at  the  time  he  executed  the  settlement 
"  able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement." 

J.  J.  B.  Blackburn  executed  a  voluntary  settlement 
on  the  22nd  of  December,  1888,  by  which  he  con- 
veyed the  land  in  question  to  the  vendors  as  trustees 
upon  trust  for  sale,  and  to  pay  the  income  arising 
from  the  proceeds  of  such  sale  to  him  for  life,  and 
after  his  death  upon  certain  trusts  therein  declared  for 
the  benefit  of  his  issue. 

On  the  21st  of  December,  1889,  the  trustees  entered 
into  a  contract  to  sell  the  land  to  trustees  for  the 
London  County  Council,  as  part  of  a  proposed 
public  park  at  Brixton :  to  this  contract  the  trustees 
for  sale  were  parties  of  the  first  part,  Blackburn  of  the 
second  part,  and  the  purchasers  of  the  third  part.  The 
purchasers  raised  objections  to  the  title  of  the  vendors 
to  the  following  effect :  that  the  settlement  of 
December,  1888,  being  a  voluntary  settlement  would 
be  void  as  against  the  trustee  in  bankruptcy  if  at  any 
time  on  or  before  the  22nd  of  December,  1890,  Black- 
bum  should  become  bankrupt,  and  might  further 
become  void  if  he  should  become  bankrupt  on  or 
before  the  22nd  of  December,  1898.  They  further 
objected  that  the  purchase  could  not  be  completed  at 
all  until  after  the  22nd  of  December,  1890,  and 
whether  it  could  be  safely  completed  after  the  date 
last  mentioned  would  depend  on  the  evidence  which 
could  be  furnished  by  the  vendors  to  show  that  Black- 
bum  was  on  the  22nd  of  December,  1888,  able  to  pay 
all  his  debts  without  the  aid  of  the  property  comprised 
in  the  settlement.  These  objections  were  answered 
by  a  contention  that  section  47  of  the  Bankruptcy 
Act,  1883,  did  not  affect  a  purchaser  from  the 
trustees  of  the  settlement,  and,  further,  that  Black- 
bum*  s  concurrence  in  the  conveyance  would  place  the 
purchasers  in  the  same  position  as  if  they  were  taking 
a  conveyance  direct  from  him.  No  difficulty  existed 
at  the  present  time  in  proving  the  solvency  of  Black- 
bum's  position  at  the  date  of  the  execution  of  the 
settlement. 

Section  47  of  the  Bankruptcy  Act,  1883,  is  :  "  Any 
settlement  of  property  not  bemg  a  settlement  made 
before  and  in  consideration  of  marriage,  or  made  in 
favour  of  a  purchaser  or  incumbrancer  in  good  faith 
and  for  valuable  consideration,  or  a  settlement  made 
on  or  for  the  wife  or  children  of  the  settlor  of 
property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the  date  of 
the  settlement,  l^  void  against  l^e  trustee  in  bank- 
ruptcy, and  shall,  if  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  ten  years  after  the  date  of 
the  settlement,  be  void  against  the  trustee  in  bank- 
i^ptcy,  unless  the  parties  claiming  under  the  settle- 
ment can  prove  that  the  settlor  was,  at  the  time  of 
making  the  settlement,  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustees  of  such  settlement 
on  the  execution  thereof." 

Qraham  Hastings,  Q,C,,  and  Oaselee,  for  the 
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High  Cotjrt. 


In  re  Bbiogs  and  Spioer. 


High  Goubt. 


dors. — The  question  is,  whether  the  present  evidence, 
that  Blackburn  at  the  time  he  executed  ^e  settiement 
was  worth  over  £30,000,  and  that,  at  the  outside,  his 
debts  were  £1,000,  is  enough  to  make  the  purchasers 
secure.  Besides,  section  47  only  applies  to  a  case  of 
the  insolvency  of  the  estate  in  the  settlor's  lifetime. 
The  parties  *'  claiming  under  the  settlement  *'  are  the 
trustees  only. 

They  referred  to  Ex  parte  Busselly  30  W.  R.  584, 
19  Ch.  D.  588 ;  Dart  on  Vendors  and  Purchasers,  6th 
ed.,  vol.  ii.,  1276,  s.  6;  Spencer  v.  Topham,  22 
Beav.  573,  5  W.  R.  Ch.  Dig.  93 ;  In  re  Smwhall,  20 
W.  R.  786,  L.  R.  7  Ch.  App.  534;  and  EllioU  v.  Tur- 
quand,  30  W.  R.  477,  7  App.  Cas.  79. 

Pliipson  Beaky  Q,  C. ,  and  John  L,  Casaon,  for  the  pur- 
chaseitt. — The  onus  of  the  proof  is  upon  those  claiming 
under  the  settlement,  in  every  respect,  including  pur- 
chasers from  the  trustees.  The  present  evidence  does  not 
assist  the  purchasers  to  prove  what  may  be  necessary 
as  against  the  trustee  in  bankruptcy  :  see  the  judg- 
ment of  the  Master  of  the  Rolls  m  Ex  parte  Russell. 
The  whole  title  under  the  contract  is  too  doubtful  to 
be  forced  upon  the  purchasers. 

They  also  referred  to  Halifax  Joint-Stoch  Banking 
Co,  V.  Qledhilly  ante^  p.  104,  [1891]  1  Ch.  31. 

Oraham  Hastings,  Q,C,,  replied. 

Stirling,  J.  (after  stating  the  facts). — It  is  ad- 
mitted by  the  vendors  that  the  settlement  of  Decem- 
ber, 1888,  falls  within  the  class  of  settlements  which 
under  this  section  are  liable  to  be  avoided  by  a  trus- 
tee in  bankruptcy.  Two  years  have  elapsed  since 
the  date  of  the  settlement ;  but  it  will,  '*  if  the  settlor 
becomes  bankrupt  at  any  subsequent  time  within  ten 
years  after  the  date  of  the  settlement,  be  void  against 
the  trustee  in  bankruptcy,  imless  the  parties  daim- 
ing  under  the  settlement  can  prove  that  the  settlor 
was,  at  the  time  of  making  the  settlement,  able  to 
pay  all  his  debts  without  the  aid  of  ^e  property 
comprised  in  the  settlement."  The  section  appears 
to  throw  on  *'  the  parties  daiming  under  the  settle- 
ment ''  the  burden  of  provine,  as  against  the  trustee 
in  the  bankruptcy  of  Uie  setuor,  that  the  settlor  was 
at  the  time  of  making  the  settlement  able  to  pay  his 
debts  without  the  aid  of  the  property  comprised  in 
the  settlement :  Ex  parte  Bussell,  Who,  fiien,  are 
included  in  the  terms  **  parties  claiming  under  the 
settlement  ?  "  Plainly  the  benc^ciaries  and  also  the 
trustees  of  the  settlement. 

It  is  suggested,  however,  that  purchasers  and 
lessees  who  deal  in  eood  faith  with  the  trustees  are 
not  so  induded.  If  the  subject  were  under  considera- 
tion by  the  Legislature,  much,  possibly,  might  be  said 
in  favour  of  exemptixig  such  purchasers  and  lessees 
from  the  heavy  burden  imposisd  by  section  47,  and 
leaving  the  tnistee  in  bankruptcy  his  remedy  only 
against  the  property  for  the  time  being,  subject  to  the 
trusts  of  the  settlement.  I  have,  however,  simply  to 
construe  the  section  as  it  stands.  The  words  are  wide 
and  unrestricted,  **  parties  claiming  imder  tiie  settle- 
ment.'' The  prooeeids  of  sale  may  be  lost,  or  circum- 
stances may  occur  to  induce  the  trustee  in  bankruptcy 
to  have  recourse  to  the  property  originally  in  the  settle- 
ment rather  than  to  any  substituted  for  it.  A  pur- 
diaser  derives,  and  consequently  claims,  title  imder  the 
settlement ;  he  has  notice,  from  the  circumstances  of 
the  case,  of  the  liability  of  the  settlement  to  avoid- 
ance; and  upon  the  fullest  consideration  which 
I  have  been  able  to  give  I  have  been  unable  to 
see  good  ground  for  holding  such  a  purchase  not 
to  fall  within  the  language  of  the  Act.  This  being 
the  state  of  the  title,  is  it  one  which  a  purchaser 
can  be  compelled  to  accept?  He  has  cast  upon 
him  the  burden  wht>n  attadced  by  the  trustee  in  bank- 


ruptcy of  the  settlor  of  proving  that  the  settlor  vas- 
at  the  time  of  making  the  settlement  able  to  pay  bi$> 
debts  without  tiie  aid  of  the  property  oompiiflcd  in  Uke 
settlement.  If  that  issue  coula  be  decided  now,  and 
upon  the  materials  before  me,  I  should  probably  hold 
that  the  vendors  had  made  out  their  case,  hot  that 
appears  to  me  to  be  beside  the  point.  The  party  from 
whom  the  attack  is  to  be  feared  is  not  now  in  exist' 
ence ;  and  he  cannot  be  bound  by  any  proceedingB  at 
the  present  time.  The  fact  on  whidi  the  title  depends 
cannot  be  proved  merdy  by  documentary  erioenoeL 
When  the  attack  comes  the  purchaser  must  prodoofr 
witnesses,  who  will  establish,  prima  fade  at  allevcntB, 
the  ability  of  the  settlor  at  the  time  of  making  the- 
settlement  to  pay  his  debts.  Those  witneases,  how- 
ever, are  not  under  the  purchaser's  control;  whei 
they  are  wanted  they  may  not  be  to  be  found,  ortitey 
might  be  out  of  the  jurisdiction,  or  possibly  dead. 
Even  if  the  purchaser  should  succeed  in  prodndng 
them,  it  is  impossible  to  antidpate  by  what  rebattin; 
evidence  the  testimony  may  be  met  or  what  may  be 
the  efEect  of  cross-examination ;  and  the  result  may  be 
that,  even  when  a  prima  facie  case  is  made  out  in  ^ 
first  instance,  the  balance  of  evidence  on  the  whole 
may  be  so  even,  that  the  purchaser  may  be  hdd  to 
have  failed  to  discharge  the  onus  of  proof  which  ]i» 
on  him. 

The  rule  was  thus  stated  by  Yice-Ohanodlor  Leach, 
in  Emery  v.  Grocock,  6  Madd.  54  :— **  If  the  case  be  , 
such  that,  sitting  before  a  jury,  it  would  be  the  dnty  ' 
of  a  judge  to  give  a  dear  direction  in  favour  d  d»  | 
fact ;  then  it  is  to  be  considered  as  without  reaaonabk  I 
doubt ;  but  if  it  would  be  the  duty  of  a  judge  to  | 
leave  it  to  the  lury  to  pronounce  upon  the  effect  of  j 
the  evidence,  then  it  is  to  be  considered  as  too  doobt- 
ful  to  condude  a  purchaser."     In  my  opinion  the  j 
purchaser  cannot  be  compelled  to  eux^pt  such  a  titk 
It  is  said  next  that  a  title  can  be  made  throngh  tl» 
concurrence  of  Mr.  Blackburn  by  his  selling  and  ooo- 
veying    to    the  purchasers,   and   their  paying  ft»  i 
purchase-money   oy  his  direction  to  the  tnwto  ol 
the  settlement.     This  would  amount  to  an  avoidance 
of  the  settlement  by  Mr.  Blackburn,  under  the  pn>- 
visions  of  27  Eliz.  c.  4,  and  a  resettlemoit  by  him  of 
the  proceeds  of  sale.    If  the  purdiaser  consented  to 
accept  a  title  so  made,  it  seems  to  me  it  wodd  be 
good.     It  has,  however,  been  long  settled  that  ^ 
court  will  not  force  such  a  title  on  an  unwilling  pn^ 
chaser:  Smith  v.  Garland,  2  Mer.  123;   JoAkj«  t. 
Legard,  Tur.  &  Russ.  281 ;    Clarke  v.  WilhU,  21 V.  B. 
73,  L.   R.  7  Ex.   313.    The  reasons  given  are  tw> 
— ^first,  that  the  court  will  not  assist  the  settlor  to  get 
rid  of  the  settlement  whidi  he  has  himself  created; 
and,  secondly,  that  there  is  no  means  of  asoertaining 
condusivdy  that  a  settlement  apparently  vdnntaiy 
was  not  in  reality,  in  the  first  instance,  or  has  not 
subsequently  become,  a  settlement  for  value.   Tie 
difficulty  of  ascertaining  whether  the  settlement  is  to 
be  treated  as  with  or  without  consideration  ie  a^ 
the  less  that,  according  to  Price  v.  Jenkins,  5  (Xu, 
619,  25  W.  R.  Dig.  253,  the  oondderatian  miyhe 
suffident  to  prevent  the  settlor  from  availing  hioseff 
of  the  provisions  of  27  Eliz.  c.  4,  while  it  is  uBoi8a- 
ent  to  prevent  the  application  of  section  47  of  w 
Bankruptcy  Act,  1883 :  Ex  parte  Hillman,  27  V.  B. 
567,  10  Ch.  D.  622.     In  my  judgment,  therefore,  t» 
title  cannot  be  forced  on  an  unwillmg  purchaeer* 

Solidtors,  Cooper,   Walker,  <fe  HaU;  Solicitor  to  ^ 
London  County  Council, 
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High  Court.       Wbstmobeland  Green  and  Blub  Slate  Co.  (Limited)  v.  Feelden.       High  Court, 


Westmoreland   Green   and   Blue   Slate   Co. 
(Limitbd)  v.  Feilden.  (a.) 

Company — Whiding  up — Contributory — Balance  order 
— Action  to  enforce — Action  for  debt  in  respect  of  calls 
— Merger  of  debt  in  order — Companies  Acty  1862  (25 
A  26  Vict  c.  89),  M.  101,  102,  120. 

By  a  balance  order  made  in  tJie  winding  up  of  a  com- 
pany,  a  contributory  was  ordered  to  pay  to  the  liquidator 
the  amount  of  calls  made  previous  to  the  winding  up. 
The  liquidator  was  unable  to  serve  the  balance  order  upon 
the  contributory f  who  uhxs  out  of  the  jurisdiction,  and 
hrougl^i^an  action  in  the  name  of  the  company  for  the 
amount  of  the  calls. 

Held,  that  the  original  obligation  of  the  contributory 
to  pay  the  calls  was  not  merged  in  the  balance  order,  and 
that  the  action  was  maintainable. 

Chalk,  Webb,  &  Co.  v,  Tennent,  36  W,  R.  263,  dis- 
cussed. 

Trial  of  action. 

The  plaintiff  company  was  incorporated  on  April  19, 
1886. 

On  April  28  Colonel  Feilden  applied  for  200  shares, 
which  were  allotted  to  him. 

On  July  14,  1888,  an  order  was  made  to  wind  up 
tlie  company,  and  an  official  liquidator  was 
i4>pointed. 

On  March  15,  1889,  the  chief  derk  made  his  certi- 
ficate, settling  Colonel  Feilden  on  the  list  of  con- 
tiibutories  in  respect  of  200  shares. 

On  May  7,  1889,  the  chief  clerk,  upon  the  applica- 
tion of  the  official  liquidator,  made  a  balance  order 
against  Colonel  Feilden  for  payment  of  £884  8s.  Id., 
being  the  amount  due  on  allotment  of  his  200 
shaies,  and  for  three  calls  made  by  the  directors  of 
the  company  before  the  date  of  the  winding  up  order. 

At  that  time  Colonel  Feilden  was  resioing  in 
Quemsey,  and  the  balance  order  was  served  upon 
him  there ;  but  that  service  was  set  aside  as  b^ng 
made  out  of  the  jurisdiction. 

On  September  20,  1889,  the  company  issued  the 
writ  in  this  action,  with  a  spedaUy-indorsed  claim 
for  the  same  sum  as  that  stated  in  the  balance  order, 
and  further  interest  upon  part  of  that  sum.  The 
defence,  amongst  other  ^rounds  of  defence,  alleged 
that  the  action  was,  in  tact,  to  enforce  the  balance 
order  of  May  7,  1889,  and  that  the  plaintiff  company 
was  not  entitled  to  maintain  such  an  action. 

Renshaw,  Q,C,,  and  Bramwell  Davis,  for  the 
idaantiff  company. — ^The  plaintiffs  are  suing  on  the 
original  debt,  and  not  on  the  balance  order.  The 
balance  order  is  not  a  judgment,  and  there  is  no 
memr  of  the  orifinnal  debt :  Ex  parte  Grimwade,  17 
Q.  B.  D.  357,  34  W.  R.  Dig.  14.  Moreover,  in  the 
present  case  the  calls  were  made  before  the  winding 
np,  and  Chalk,  Webb,  <fe  Co.  v.  Tennent,  36  W.  E.  263, 
is  distinguishable. 

Warmington,  Q.C.,  and  Butcher,  for  the  defendant. 
—This  is  an  action  to  enforce  a  baJanoe  order,  and 
the  case  is  covwed  by  Chalk,  Webb,  &  Co.  v.  Tmnent. 
The  plaintiffs  cannot  sue  on  the  previous  obligation 
to  pay  these  calls,  since  that  obligation  is  merged  in 
the  balance  order :  Cambefort  v.  Chapman,  35  W.  R. 
838, 19  a  B.  D.  229;  Kendall  v.  Hamilton,  28  W.  R. 
97,  4  Am.  Cas.  504 ;  King  v.  Hoare,  13  M.  &  W.  504 ; 
1  &  2  Vict.  c.  110,  s.  18;  E.  S.  C,  ord.  42,  r.  24. 

Renshawy    Q.C,    in    reply,  referred   to   Ex  parte 

(a.)  Reported  by  Jambs  H.  Bakswsll,  Esq.,  Bar- 
rister-at^Law. 


Whinney,  In  re  Sanders,  13  Q.  B.  D.  476,  32  W.  R* 
Dig.  11;  Companies  Act,  1862,  s.  120.  [Keke- 
WICH,  J.,  referred  to  In  re  Connell,  4  W.  R.  496.] 

March  11. — Keeewich,  J. — It  is  objected  by  the 
defendant  that  this  is,  in  fact,  an  action  to  enforce 
the  balance  order  of  May  7,  1889,  and  that  the  plain- 
tiff company  is  not  entitled  to  maintain  such  an 
action 

In  Chalk,  Webb,  &  Co.  v.  Tennent  North,  J.,  held 
that  such  an  action  was  not  maintainable.  The 
authorities  there  referred  to  show  the  grounds  of  his 
decision.  One  of  those  authorities  is  Bailey  v.  Bailey, 
32  W.  R.  856,  13  Q.  B.  D.  855.  It  was  there  held 
that  an  order  to  sign  final  judgment  under  order  14 
will  not  be  made  where  the  action  is  for  alimony 
pentleiUe  lite  payable  under  an  order  of  the  Probate 
and  Divorce  Division.  In  giving  judgment  ther 
Master  of  the  Rolls  said :  '*  It  is  an  old  and  well- 
known  rule  of  construing  statutes  that  when  a  special 
remedy  is  eiven  for  the  failure  to  comply  witn  the 
directions  ot  a  statute,  that  remedy  must  be  followed, 
and  no  other  can  be  supposed  to  exist,"  and  he  quotes 
the  section  of  the  statute  giving  the  Divorce  Court 
power  to  enforce  its  orders.  That  section  is,  in  sub- 
stance, the  same  as  section  120  of  the  Companies  Act, 
1862,  and,  by  paritv  of  reasoning,  an  order  made  bv 
the  authori^  of  the  latter  statute  and  enforceable 
thereunder  is  not  a  ground  of  action. 

It  is  urged  that  in  this  case  the  calls  were  made  by 
the  company  before  the  winding  up,  and  that  the 
balance  order  depends  on  section  101,  and  not  on 
section  102,  of  the  Companies  Act,  as  in  Chalk,  Webb, 
&  Co.  V.  Tennent;  but  section  120  applies  to  both, 
and  so,  therefore,  does  that  decision. 

The  other  authority  referred  to  is  Carpenter  v. 
Thornton,  3  B.  &  Aid.  52.  That  case  was  before  the  court 
in  the  case  of  Bailey  v.  Bailey,  and  Fry,  L.  J.,  sums  up 
the  point  thus : — "  An  action  at  law  would  lie  only 

ri  a  legal  claim,  and  an  order  for  the  payment  of 
onj  is,  pursuant  to  statute,  enforceable  only  as 
an  eqmtable,  and  not  as  a  le^,  debt."  That  ground 
also,  having  regard  to  section  120  of  the  Act,  holds 
good  here. 

The  plaintiff  company  then  fall  back  on  the  original 
debt  of  the  defendant  in  respect  of  calls.  But  the 
defendant  seeks  to  apply  the  principle  expounded  by 
Parke,  B.,  in  King  v.  Hoare;  ne  savs : — **  The  cause 
of  action  is  changed  into  matter  of  record,  which  is 
of  a  higher  nature,  and  the  inferior  remedy  is  merged 
in  the  higher."  In  my  opinion  that  rule  has  no 
application  to  a  balance  oraer,  which  is  matter  of 
record  indeed,  but  does  not  fulfil  the  conditions  of  a 
judgment. 

In  Ex  parte  Grimvxide  a  balance  order  was  held  not 
to  be  a  final  judgment  within  the  meaning  of  the 
Bankruptcy  Act,  1883,  s.  4  (1),  g.  It  does  not  prevent 
an  executor  from  retaining  his  own  debt  out  of  his 
testator's  assets,  and  it  cannot  be  sued  upon.  It  may 
be  used  for  the  purpote  of  obtaining  a  writ  ne  exeat 
regno,  but  that  is  because  such  a  writ  was  a  remedy  of 
the  Court  of  Chancery,  and  is  therefore  directiy 
within  the  language  of  section  120  of  the  Companies 
Act,  1862.  I  do  not  think  that  Chalk,  Webb,  &  Co.  v. 
Tennent  is  an  authority  on  this  point.  I  think  that 
there  must  have  been  something  in  the  case,  not  dis- 
closed by  the  report,  upon  which  North,  J.,  refused  to 
^ve  to  the  plaintiffs  leave  to  amend  so  as  to  claim 
judgment  for  the  debt. 

I  therefore  hold  that  the  plaintiff  company  is  enti- 
tied  to  maintain  this  action  as  an  action  of  debt. 

Solicitors,  Seal,  for  Wade,  Bilborough,  Booth,  dk  Co., 
Bradford :  Harper  A  Battcock. 
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High  Court.  In  re  National  Wholemeal  Bread  aitd  Biscuit  Co.  (Limited).         High  CorBT. 


March  7. 


Chan.  Div.   ] 
Kekewich,  J.  j 
In  re  National  Wbolemeal  Bread  and  Biscuit 
Co.  (Limited),  (a.) 

Practice — Cojnjxiny — Voluntary  winding  up — Petition 
for  supervision  order — Amendment  of  petition  by 
adding  prayer  for  compulsory  order — Advertisement — 
Companies  Acty  1862,  General  Order^  November,  1862, 
r.  2,  Schedule  3,  Form  1 — Companies  {Winding-up) 

m  Act,  1890,  General  Rules  33,  34. 

Resolutions  were  passed  to  wind  up  the  company 
voluntarily,  appointing  a  liquidator,  and  to  apply  to  the 
court  for  a  supervision  order.  A  petition  was  presented 
by  a  shareholder  and  the  liquidator  asking  for  an  order 
continuing  the  voluntary  winding  up  subject  to  the  super- 
vision of  the  court.  The  petition  was  subsequently 
amended  by  adding  a  statement  that  difficulties  had 
arisen,  and  a  prayer,  in  the  alternative,  for  a  compulsory 
windiruf-up  order. 

Held,  that  the  petition  must  be  readvertised. 

Petition. 

The  question  in  this  ease  was  whether  a  winding-up 
petition  which  had  been  amended  ought  to  be  re- 
advertised. 

Resolutions  were  passe  I  on  the  19th  of  January, 
1891,  and  confirmed  on  the  18  th  of  February,  by 
which  it  was  agreed  to  wind  up  the  company 
voluntarily,  and  a  liquidator  was  appointed,  and, 
secondly,  that  an  application  should  be  made  to  the 
court  to  continue  the  voluntary  winding  up  imder 
supervision. 

On  the  19th  of  February  a  petition  was  presented 
by  a  shareholder  and  the  liquidator,  asking  for  a 
continuance  of  the  voluntary  winding  up,  subject  to 
the  supervision  of  the  court.  This  petition  was  duly 
advertized.  The  directors  of  the  company  alleged 
that  the  resolutions  had  not  been  regidarly  passed. 
They  therefore  refused  to  allow  the  volimtary 
liquidator  to  take  possession  of  the  books,  office,  or 
accounts  of  the  company. 

The  petition  was,  therefore,  amended  on  the  3rd  of 
March  by  stating  these  difficulties,  and  asking  by  an 
alternative  prayer  that  in  the  event  of  the  court  being 
of  opinion  that  any  objection  existed  to  a  supervision 
order,  that  the  company  might  be  wound  up  com- 
pulsorily  under  the  Companies  Acts,  1862  to  1890,  and 
that  the  voluntary  liquidator  might  be  appointed 
provisional  liqtddator  without  prejudice  to  his  title  of 
nquidator  imder  the  special  resolutions,  or,  in  the 
alternative,  that  the  official  receiver  might  be  ap- 
pointed provisional  liquidator. 

When  the  petition  came  on  for  hearing  an  objec- 
tion was  taken  that  in  consequenQe  of  the  amend- 
ments it  ought  to  have  been  readvertised. 

Warmitigton,  Q,C,,  and  J,  E,  H,  Benn,  for  the 
petitioners. — The  petition,  as  amended,  need  not  be 
readvertised:  General  Order,  November,  1862,  r.  2, 
Schedule  3,  Form  \\  In  re  Electric  and  Magnetic  Co,, 
29  W.  R.  714;  In  re  The  United  Barx>n  Curituf  Co,, 
W.  N.,  1890,  p.  74;  Buckley  on  Companies,  6th  ed., 
pp.  673,  674,  702. 

Eenshaw,  Q,C,,  and  Macnaghten,  for  the  company. 
— ^The  rule  now  in  force  as  to  advertisements  is 
role  34  of  the  rules  of  1890 :  Buckley,  p.  742,  764. 
Where  the  advertisements  of  a  windmg-up  petition 
had  been  headed  in  the  matter  of  **  the  Companies 
Act,  1862,"  only,  Jessel,  M.R.,  refused,  although  the 
company  consented,  to  make  a  supervision  order,  and 
directed  the  petition  to  stand  over  with  liberty  to 

(a.)  Reported  by  H.  C.  Roper,   Esq.,   Barrister-at- 
Law. 


issue  fresh  advertisements  :  Marezxo  Marble  Co,,  22 
W.  R.  248 ;  Buckley,  pp.  672,  673,  675.  The  ameod- 
ment  is  one  of  sulwtuice;  many  people  might  be 
content  with  a  supervision  order,  who  would  object  to 
a  compulsory  order.  The  special  resolutions  them- 
selves provided  for  an  application  to  the  oomt  for  • 
supervision  order. 

IVarmington,  Q.C.,  in  reply. — It  is  doubtful  whether 
the  new  rules — 33  and  34 — are  within  the  powers  of 
making  rules  given  by  the  Act  of  1890,  s.  26,  as 
winding  up  in  that  Act  means  compulsory  winding 
up  only. 

Kekewich,  J. — I  take  it  that  the  intent iofn  of 
the  rules  for  advertising  winding-up  petitions  is,  that 
the  petition  to  be  heard  is  to  be  advertised — that  is  to 
say,  that  what  is  advertised  and  what  is  heard  s:ioTild 
be  substantially  the  same  petition.  There  may  be 
slips  which  require  to  be  corrected,  and  amend- 
ments may  be  introduced,  but  if  anything  affects 
the  substance  of  the  petition  it  has  always  bees 
the  practice  of  the  court  to  insist  on  fz^  ad- 
vertisements. In  the  case  of  Marezzo  Marble  Co,, 
the  late  Master  of  the  Rolls,  who  was  as  well  ac- 
quainted with  the  practice  as  any  judge  who  eva 
sat  on  the  bench,  held  that  where  a  petition  askxDg 
for  a  compulsory  order  was  intituled  merely  in  the 
Companies  Acts  he  ought  not  to  make  a  supervision 
order,  and  he  directed  that  the  petition  should  stand 
over,  with  liberty  to  issue  fre«h  advertisements. 
There  he  thought  something  required  that  it  should 
be  made  known  to  the  pubhc  that  he  had  not  got  be- 
fore him  the  petition  which  had  been  advertised.  It 
is  the  common  practice  where  there  is  a  voluntary 
winding  up  to  make  a  supervision  order,  notwith- 
standing that  the  petition  only  asks  for  a  compulsory 
order.  North,  J.,  seems  to  have  thought  in  Uniiei 
Bacon  Curing  Co,  that  it  was  better  to  amend  the 
petition ;  and  there  is  great  convenience  in  makiB^ 
the  petition  agree  with  the  order,  taking  care  that 
the  petition  is  in  such  a  form  that  the  order  may  be 
drawn  in  accordance  with  it,  and  he  thought  that  bo 
fresh  advertisement  was  necessary.  The  custom, 
however,  has  been  not  to  insist  ujpon  amendment, 
notwithstanding  the  convenience  of  it.  The  reason  of 
the  practice  is  obvious.  On  a  winding-up  petitioii, 
whether  presented  by  the  company,  or  by  oontribo- 
tories,  or  by  creditors,  the  creditors  and  oontribn- 
tories  may  appear  and  support  or  oppose  the  petitioD. 
If  the  petition  is  for  a  compulsory  order,  and  then  it 
is  asked  that  a  supervision  order  should  be  made,  <he 
creditors  are  in  no  way  injured,  for  they  can  aotj 
insist  on  a  compulsory  oraer  if  a  supervision  order 
would  be  an  interference  with  their  rights,  and  the 
contributories  would  be  bound  by  the  special  resolQ- 
tions  which  authorized  the  volimtary  winding  up.  hi 
the  converse  case  I  do  not  think  the  same  remark 
applies.  When  a  petition  is  presented  for  a  suner- 
vision  order,  the  contributories  who  have  assentea  to 
that  are  bound  by  their  Cbssent,  and  they  may  oppose 
a  compulsory  order  as  against  their  interest  They 
may  say  that  they  have  a  voice  in  the  matter,  vA 
that  they  will  not  allow  it.  The  creditors,  of  course, 
may  support  a  compulsory  order  although  they  tie 
not  prepared  to  object  to  a  supervision  order.  1%ej 
must  have  an  opportunity  of  coming  in,  and  I  thinh 
that  the  object  of  the  rule  would  not  be  attained  if  I 
allowed  this  petition  to  proceed  without  fresh  ad- 
vertisements. 

The  petition  must  stand  over  for  a  fortnight,  sod 
be  readvertised  in  the  meantime. 

Solicitors,  Newson  cfc  Dunn ;  Frederick  Bradiey, 
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High  Court. 


In  re  Bellencontre. 


High  Court. 


Q.  B.  Div.  (Cave  and  Wills,  JJ.)  Feb.  23,  24, 26. 

In  re  Bellenoontre,  (a.) 

Extradition — Foreign  and  English  warrants — Descrip- 
Hon  of  offence — Embezzlement — Fraud  by  a  bailee  or 
ageni — Money  irUrusted  for  safe  custody — Extradition 
Aety  1870  (33  4k  34  Vict,  c.  52),  Schedule— Larceny 
Act,  1861  (24  &  25  Vict,  c,  96),  as,  75,  76. 

In  proceedings  under  the  Extradition  Acts  it  is  not 
mecessary  that  the  description  of  the  offence  in  the  English 
warra7it  should  correspond  in  terms  with  the  description 
tn  the  foreign  toarrant.  It  is  sufficient  for  the  purposes 
of  extradition  if  evidence  has  been  brought  against  the 
prisoner  in  the  foreign  country  establishing  a  crime  by 
the  latv  of  that  country y  and  the  same  foA±s  establish  a 
crime  by  English  law. 

An  attorney  or  agent  who  has  received  money  from  a 
dieiit  on  tlte  understanding  that  he  is  to  invest  it  when  a 
suitable  investment  has  been  founds  both  oMorney  and 
client  in  the  meantime  seeking  for  such  investment,  has 
received  the  money  ''for  safe  custody,''  and,  if  he  mis- 
appropriates  it,  is  guilty  of  an  offence  under  section  76  of 
the  Larceny  Act,  1861. 

Remarks  on  the  English  and  French  criminal  law. 

This  was  the  argument  of  a  rule  nisi  for  a 'writ  of 
haheas  corpus  directed  to  the  keeper  of  the  HoUoway 
Prison  to  bring  up  the  body  of  David  Henri  Bellen 
oontre,  with  a  view  to  his  discharge  from  custody. 

The  prisoner  was  detained  in  pursuance  of  a  war- 
rant issned  by  Sir  John  Bridge,  the  chief  metropolitan 
polioe  magistrate,  in  order  that  he  might  be  handed 
over  to  the  French  authorities  to  take  his  trial  for 
crimes  alleged  to  have  been  committed  by  hiTn  in 
France. 

The  grounds  upon  which  the  rule  was  granted  were 
as  follows: — 

(1)  That  the  French  warrant  is  the  warrant  which 
must  be  regarded  as  the  one  containing  the  crime  for 
which  the  surrender  is  asked.  The  crime  of  embezzle- 
ment therein  is  not  embezzlement  according  to 
English  law.  The  crime  of  misappropriating  money 
as  therein  charged  is  not  known  to  the  English  law ; 
this  warrant  is  void  for  uncertainty. 

(2)  The  English  warrants  of  arrest  and  committal 
are  bad  for  differing  from  the  French  warrant,  as  also 
the  requisition  of  the  Secretary  of  State,  and  the  said 
warrants  are  bad  as  differing  one  from  ti^e  other. 

(3)  The  warrant  of  arrest  is  bad  for  uncertainty. 

(4)  The  warrant  of  committal  is  bad.  (a)  The 
prisoner  has  not  committed  crimes  as  a  bailee  or  an 
afent  within  the  meaning  of  the  schedules  to  the 
l&tradition  Acts  as  construed  by  the  English  law. 
(6)  The  prisoner  will  be  tried  in  France  for  embezzle- 
ment; he  is  not  committed  therefor,  (c)  If  part  is 
bad  the  whole  is  bad. 

The  warrant  issued  by  the  juge  d*instruction  of  the 
(Svfl  Tribunal  of  Bayeux  ordered  the  apprehension  of 
tiie  prisoner  "accused  of  having  embezzled  (detoumS) 
or  misappropriated  [dissip4) "  various  sums  of  money 
"  which  had  been  delivered  to  him  in  his  capacity  of 
notary — criirtes  provided  for  and  punished  by  article 
408  of  the  Penal  Code." 

Bequisition  was  then  made  by  the  diplomatic  repre- 
sentative of  the  French  Republic  to  one  of  her 
Majesty's  principal  Secretaries  of  State  for  the  sur- 
render of  tne  prisoner  **  accused  of  the  commission  of 
the  crime  of  fraud  by  a  bailee  within  the  jurisdiction 
of  the  French  Republic."  An  order  was  thereupon 
made  by  the  Secretary  of  State,  directed  to  the  chief 
magistrate  of  the  metropolitan  police  courts,  signify- 

ffl.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 
rister-at-Law 


ing  that  such  requisition  had  been  made,  and  requir- 
ing him  to  proceed  in  conformity  with  the  provisions 
of  the  Extradition  Acts. 

The  prisoner  was  accordingly  arrested  and  brought 
before  the  chief  magistrate,  who  heard  the  evidence, 
and  committed  the  prisoner  to  Holloway  Prison  in 
order  that  he  might  be  extradited ;  the  crime  stated 
in  the  warrant  being  ''  fraud  by  a  bailee  and  frauds 
as  an  agent.'* 

The  evidence  laid  before  the  chief  magistrate  con- 
sisted of  depositions  taken  in  the  French  court  relat- 
ing to  nineteen  charges. 

Chaijge  3  stated  that  on  October  7,  1889,  one 
Malassis  left  with  the  prisoner  in  deposit  a  sum  of 
6,000  fr.,  that  afterwards  the  prisoner  informed 
Malassis  that  he  had  an  investment  for  15,000  fr., 
whereupon  Malassis  at  different  times  handed  to  the 
prisoner  various  sums  of  money  amounting  in  the 
whole  to  that  sum,  the  prisoner  giving  him  receipts 
and  promising  to  invest  for  him  the  whole  15,000  fr. 

Charge  4,  stated  that  the  prisoner  informed  one 
Lefortier  that  he  had  an  investment  for  500  fr., 
whereupon  Lefortier,  on  September  2,  1890,  gave 
him  that  sum  and  he  took  a  receipt  from  him. 

Charges  17  and  18  stated  that  a  sum  of  .10,700  fr., 
belonging  to  the  sisters  Guilbert  as  successors  to  their 
late  mother,  and  beinff  the  proceeds  of  sale  of  her 
land,  which  had  been  sold  for  the  purpose  of  division, 
was  left  with  the  prisoner  to  be  kept  by  him  until  an 
investment  should  be  found.  The  two  ladies  eventu- 
ally found  an  investment,  and  thereupon  wrote  to  ask 
the  prisoner  to  invest  the  money,  but  he  had 
absconded. 

The  prisoner,  it  was  alleged  in  these  several  charges, 
did  not  in  any  of  these  cases  invest  the  sums  of  money 
Tv^iich  had  been  intrusted  to  him,  nor  did  lie  ever 
repay  them  to  the  persons  from  whom  he  had 
received  them. 

Article  III.  of  the  English  treaty  with  France  of 
Au^st  14,  1876,  includes  amongst  the  crimes  for 
which  extradition  is  to  be  granted  : — **  18.  Fraud  by 
a  bailee,  banker,  a^^t,  factor,  trustee,  or  director, 
or  member,  or  pubhc  officer  of  any  company  made 
criminal  by  any  Act  for  the  time  being  in  lorce." 

Feb.  23,  24.— 5tr  Edward  Clarke,  S.G„  and  Henry 
SuUon  (Sir  R,  E.  WebsUr,  A.O.,  with  them),  showed 
cause. — The  words  in  which  the  prisoner's  offence  is 
described  in  the  French  warrant  are  no  doubt 
vague,  but  if  an  offence  is  disclosed  that  is  suffi- 
cient :  R.  V.  Jacobi,  46  L.  T.  N.  S.  595n ;  Ex  parte 
Fiot,  48  L.  T.  N.  S.  120,  31  W.  R.  Dig.  78 ;  Ex 
parte  Terraz,  27  W.  R.  170,  4  Ex.  D.  63.  If  the 
English  warrant  differs  from  the  French  warrant 
that  is  inmaterial.  The  terms  in  which  an 
offence  is  described  in  one  language  do  not  gener- 
ally admit  of  precise  translation  into  another. 
The  evidence  before  the  magistrate  was  sufficient  to 
justify  the  committal  of  the  prisoner  for  the  crimes 
specified  in  sections  75  and  76  of  the  Larceny  Act, 
1861.  It  showed  that  he  had  misappropriated  money 
which  was  in  his  hands  on  deposit.  That  was  so  in 
charges  3,  17,  and  18,  for  the  prisoner  had  no 
authority  to  reinvest  the  money  without  further  in- 
structions. This  distinguishes  the  case  from  R,  v. 
Cooper,  22  W.  R.  555,  2  C.  C.  R.  123;  R,  v. 
Tatlock,  2 .  Q.  B.  D.  157,  25  W.  R.  Dig.  91  ; 
R,  V.  Newman,  30  W.  R.  550,  8  Q.  B.  D.  706, 
and  brings  it  precisely  within  R.  v.  FuUagar, 
41  L.  T.  N.  S.  448.  The  prisoner  can  be 
tried  in  France  only  for  the  crime  proved  by  the 
facts  on  which  the  surrender  is  grounded :  Extradi- 
tion Act,  1870,  8.  3  (2).  He  will  not  be  prejudiced  by 
the  particular  name  which  the  French  law  give^-^ifci* 
that    crime.     The  only  question  is,  was  thp" 
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dence  before  the  magistrate  of  the  commissioii  of  an 
extradition  tsrime  ?  If  so,  he  was  justified  in  com- 
mitting, and  this  court  will  not  interfere.  The  fact 
that  some  of  the  charges  do  not  contain  evidence  of  a 
<srime  is  immaterial :  M,  v.  Maurer,  31  W.  R.  609,  10 
Q.  B.  D.  513. 

J,  P,  Grain  and  Eldridgcy  in  support  of  the  rule. — 
The  order  of  the  Secretary  of  State  and  the  warrant 
of  the  magistrate  are  groimded  upon  the  information 
supplied  by  the  authorities  of  the  applying  country, 
and  ought  to  be  confined  to  the  offence  alleged  by 
that  country.  The  charge  laid  against  the  prisoner 
in  France  is  embezzlement,  and  it  is  with  that  crime 
that  he  should  have  been  charged  here.  If  extra- 
dited he  will  be  tried  in  France  for  embezzlement 
under  article  408  of  the  Qpde,  and  he  cannot  be  com- 
mitted here  for  any  other  offence.  He  is  committed 
for  fraud  by  a  bailee,  and  there  is  no  evidence  that 
he  was  a  bailee  of  anything;  there  was  nothing 
which  he  had  to  return  in  specie:  Stephen,  Dig. 
Grim.  Law,  art.  285.  He  was  given  these  sums  of 
money  witii  a  view  to  his  investing  them.  For  the 
same  reason  he  did  not  misappropriate  money  in- 
trusted to  him  for  safe  custody.  R,  v.  Cooper  and  R, 
V.  Netoman  are  directiy  in  point. 

They  also  referred  to  the  judgment  of  Drummond, 
J.,  in  the  Lamirande  Extradition  case  {Canada), 
Clarke  upon  Extradition,  3rd  ed.,  pp.  113,  cdii. 

Cur.  adv,  vult. 

Cave,  J. — In  this  case  cause  was  shown  aeainst  a 
rule  which  had  been  obtained  for  a  writ  of  habeas 
corpus  to  discharge  the  prisoner  Bellencontre,  on  the 
ground,  mainly,  that  it  did  not  appear  that  he  had 
committed  any  crime  for  which  he  could  be  delivered 
over  to  the  authorities  for  trial  in  France.  Two 
points  were  made  on  his  bdialf — one  of  them  techni- 
cal, the  other  substantial.  The  first,  or  technical 
point,  had  reference  to  the  forms  of  the  warrants — 
the  French  warrant,  and  the  order  of  the  Secretaiy  of 
State,  and  the  warrant  granted  by  Sir  John  Bridge ; 
and  it  was  contended  that  one  or  all  of  them  were 
not  in  the  proper  form.  I  am  of  opinion  that  there 
is  nothing  in  that  groimd  of  objection.  When  we 
come  to  look  at  the  French  warrant  we  find  that  it 
states,  in  effect,  that  the  prisoner  was  in  nineteen 
cases  guilty  of  what  the  French  law  terms  ahtis  de 
confianccy  or  fraudulent  misappropriation  of  money 
wMch  had  been  deposited  witn  him  in  his  character 
of  notary.  That  seems  to  me  to  state  a  perf ectiy  ^ood 
offence  under  article  III.  No.  18  of  the  Extradition 
Treaty  with  France.  The  warrant  of  the  Secretary  of 
State  naturally  translates  the  term  into  the  correspond- 
ing terms  in  our  law,  and  describes  the  ch^Eurge  as  one 
of  fraud  by  an  agent  or  bailee.  That,  no  doubt,  is 
somewhat  wider  than  the  terms  of  the  French  war- 
rant, which  specifies  fraudulent  misappropriation  by 
a  notary.  But  I  see  no  objection  to  it  on  tiie  ground 
of  its  being  wider  than  the  French  warrant.  AH 
that  is  necessary  is  to  call  the  attention  of  the  magis- 
trate to  what  he  is  required  to  do  in  the  case.  And 
it  is  enough  that  the  warrant  of  the  Secretary  of 
State  draws  his  attention  to  a  particular  crime 
under  the  Act — that  is,  fraud  by  a  bailee,  which 
expresses  in  a  general  form  what  is  put  more 
specifically  in  the  French  warrant.  The  warrant 
which  Sir  John  Bridge  granted  also  seems  to  me  per- 
f  ectiy  good.  **  Fraud  by  a  bailee  "  is  the  phrase  used 
in  Ko.  18,  and  it  is  for  the  magistrate  to  inquire 
whether  the  evidence  shows  such  a  fraud  by  a  bailee 
as  would  be  cognizable  in  an  English  court  of  jus- 
tice. Now,  in  order  to  do  that,  he  is  to  consider  the 
law  with  respect  to  frauds  by  bailees  and  tiie  evidence 
produced  before  him.     In  this  case  he  has  done  so. 


and  has  arrived  at  the  condusion  that  there  wm  en- 
denoe  of  fraud  by  a  bailee  who  was  acting  as  ui 
agent.  It  appears  to  me  that  this  is  the  proper  mode 
of  expressing  the  result  of  the  inquiry,  and  tnat  there 
is  no  ground  for  saying  that  there  is  any  defect  or 
informality  in  the  warrants  which  would  justify  m 
in  discharging  the  prisoner. 

Then  comes  the  substantial  point  in  the  case,  which 
is  that  the  evidence  laid  before  Sir  J.  Bridge  ought 
not  to  have  satisfied  him  that  a  crime  puni^hle  by 
English  law  had  been  committed  by  the  prisoner. 
Now  when  we  come  to  deal  with  that  point  we  are  at 
once  struck  by  tiie  superiority  of  the  French  oimisal 
law  over  our  own.  We  have  in  the  French  Code  an 
article  which  gives  a  clear  and  comprehensive  desoip- 
tion  of  the  offence  which  is  made  punishable.  It  is 
abus  de  confiance,  or  fraudulent  misappropriation  by 
any  person  who  has  been  intrusted  with  property  or 
money — ^a  wide  and  general  definition  whicn  embraces 
many  cases  which  are  not  within  our  criminal  lav  on 
the  same  subject.  Our  law,  unfortunately,  instead  of 
being  in  the  form  of  a  code,  or  even  of  a  weU-dravn 
consolidation  Act,  is  a  thing  of  shreds  and  patches, 
and  we  have  to  look  to  different  portions  of  the  law 
in  order  to  see  to  what  extent  a  person  intrusted  witili 
money  or  property  is  made  criminally  responsible  for 
a  fraudulent  misappropriation  of  it.  In  uk&  case  of  a 
bailee  he  is  made  responsible  where  the  article 
intrusted  to  him  is  one  which  he  has  to  retum  or  le^ 
deliver  to  someone  in  specie,  but  he  is  not  made  so 
responsible  when  he  is  at  liberty,  or  is  bound,  to  con- 
vert it  into  something  else  before  the  return  or  i«> 
delivery  is  to  be  made.  That  being  so,  the  chaiges 
against  the  prisoner  do  not  show  an  offence  of  mat 
nature,  and  tiierefore  that  particular  provision  of  oar 
law  is  out  of  the  question.  Then  there  are  two  sec- 
tions f  sections  75  and  76)  in  our  Law  of  Laioeny 
Consohdation  Act  (24  &  25  Vict,  c  96)  which  make 
provision  for  the  punishment  of  fraudulent  bailees  of 
a  particulcur  dass.  Where  a  man  is  a  bailee  of  a  par- 
ticular dass,  a  banker,  merchant,  broker,  attorney,  or 
other  agent,  and  receives  property  with  a  direction  ia 
writing  how  to  dispose  of  it,  and  misappropriates  it, 
then,  under  section  75,  he  is  punishable.  But  then 
the  law  requires  that  which  the  French  law  does  not 
require— -a  direction  in  writing,  and  there  being  no 
such  direction  in  writing  in  any  of  these  cases,  tha 
first  part  of  that  section  is  not  applicable ;  and,  more- 
over, the  second  part  is  not  applicable  because  it  does 
not  include  money,  which  was  the  subject  of  the 
offences  charged  against  the  prisoner.  Then  section 
76,  which  is  the  only  other  enactment  -^hich  has  any  i 
application  to  the  case,  provides  that  any  hanker, 
merchant,  broker,  attorney,  or  agent  who  shall  be 
intrusted  with  any  property  (interpreted  in  section 
1  of  the  Act  to  include  money)  for  safe  custody,  and 
who  shall  fraudulentiy  apprc^riate  it  to  his  own  use, 
shall  be  guilty  of  an  offence.  This,  again,  is  obvious^ 
very  much  narrower  than  the  provision  in  the  Frenui 
Code,  because  it  does  not  apply  to  all  bailees,  but  on^ 
to  bailees  of  the  kind  there  specified.  There  is 
another  important  difference  between  this  enactnieiit 
and  the  ^i-ench  law — that  the  money  must  have 
been  intrusted  to  the  bailee  "  for  safe  custody"  and 
if  intrusted  to  him  for  any  other  other  yar^o&siX 
would  not  be  within  the  enactment.  Our  cnminal 
law,  therefore,  is  much  nairower  on  these  points  and 
far  less  dear  than  the  law  of  France  is.  We  ha^ 
however,  to  consider  whether  the  facts  given  id 
evidence  before  the  magistrate  justified  him  in  coining 
to  the  conclusion  that  there  was  a  prima  ftuM  osss 
against  the  prisoner  of  an  offence  against  the  Enfliab 
law.  Now,  on  that  matter  I  have  gone  carerany 
through  the  nineteen  charges  whi<£  have  beoi 
brought  before  us  as  made  against  tiie  prisoner,  and 
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I  find  that  as  reeards  the  third,  the  fourth,  the 
seventeenth,  and  we  eighteenth  charees  there  is  a 
prma  facie  case  of  the  commission  by  we  prisoner  of 
wliat  would  be  a  crime  according  to  section  76.  It 
\ff  no  means  follows  that  the  prisoner  must  neces- 
sarily be  convicted.  All  that  is  necessary  is  that 
there  should  be  evidence  to  justify  his  committal  in 
an  Knglish  court  of  justice.  That  being  so  here,  it 
loIlowB  that  he  may  ri^tly  be  surrendered  to  be 
tried  on  these  charges  in  France,  that  the  warrant  for 
bis  committal  for  surrender  is  good,  and  that  the  writ 
<d  haheas  corpus  ought  not  to  go. 

It  is  objected  i£at  the  term  used  in  the  French 
warrant  is  "  embezzlement,"  and  that  it  cannot  be 
embezzlement  by  English  law,  as  the  prisoner  was 
notaderk  or  servant.  That,  however,  is  not  the  term 
used  in  the  French  warrant ;  that  is  the  term  made 
use  of  to  translate  it,  it  might  with  equal  propriety 
have  been  translated  **  fraudulent  misappropriation," 
snd  then  the  objection  would  not  arise.  Our  law 
ffYGB  the  name  ** embezzlement"  to  fraudulent  mis- 
appropriation by  a  derk  or  servant,  and  so  the  term 
eame  to  be  limited  in  its  signification  in  that  sense ; 
bat  that  is  not  really  the  omy  meaning  of  the  word ; 
the  thing  exists  in  other  cases  than  those  of  clerks 
sod  servants,  and  it  is  punishable  in  certain  cases 
under  sections  75  and  76,  to  which  I  have  referred. 

Another  point  which  was  taken  was  that,  inasmuch 
S8  Sir  John  Bridge  has  committed  the  prisoner  upon 
sU  these  charges,  the  warrant,  not  being  good  as  to  all 
•of  them,  is  bad  as  to  all ;  that  is  a  point  which  I  am 
unable  to  understand.  There  is  the  committal  of  the 
prisoner  upon  a  warrant  which  describes  him  as 
tnying  been  guilty  of  **  fraud  by  a  bailee  and  frauds 
as  an  agent."  It  does  not  specify  in  which  of  the 
nineteen  cases  the  evidence  had  satisfied  Sir  John 
Bridge ;  it  seems  to  me  that  there  was  not  evidence 
tiiat  should  have  satisfied  him  except  in  the  four  cases 
I  have  named.  But  the  only  object  of  specif 3ring 
those  cases  as  against  the  others  is  in  order  to  give 
the  prisoner  the  right,  if  he  wishes  to  make  use  of  it, 
to  oDJect  to  being  tried  in  France  for  the  other  fifteen 
offences,  on  the  ground  that  those  are  not  in  them- 
adves  crimes  for  which  he  could  have  been  extradited. 
That  objection  he  will  have  the  opportunity  of  taking ; 
Imt  I  do  not  see  that  there  is  any  reason  why  me 
warrant,  which  is  in  perfectly  general  terms,  is  not  to 
he  held  by  us  to  be  good  in  respect  to  those  cases  as 
to  which  there  is  sumdent  prima  facie  evidence  to  go 
upon.  For  that  reason  it  seems  to  me  that  iibkt 
technical  objection,  like  the  other,  fails,  and  that  con- 
sequently the  rule  ought  to  be  dischcurged. 

Wills,  J. — I  am  of  the  same  opinion.  As  to  the 
tiwhmcal  objections  whidi  have  been  referred  to,  there 
seems  to  be  really  nothing  in  them,  and  I  do  not 
think  they  are  worth  seriou^  discussion.  The  sub- 
stance of  the  Extradition  Act,  1870,  seems  to  me 
to  require  that  the  person  whose  extandition  is 
sought  should  have  been  accused  in  a  foreign  country 
of  something  which  is  a  crime  by  Finglisn  law.  If 
&oee  two  conditions  are  satisfied,  that  is,  if  facts  have 
been  brought  against  him  in  a  foreign  country  estab- 
Bahing  a  crime  b^  their  law,  and  if  those  facts  at  the 
same  time  establish  a  crime  by  our  law,  those,  as  it 
aeons  to  me,  are  circumstances  under  which  the  extra- 
dition oujB^ht  to  be  granted.  We  cannot  expect  that 
the  definition  or  description  of  the  crime  when  trans- 
lated into  the  tflchnical  language  of  the  two  coimtries 
leapectivdy  should  exactly  correspond.  It  cannot  be 
«,  Decanse  the  definitions  have  grown  up  under  per- 
fectly different  droumstances,  and  if  you  were  to 
^^oyrire  an  exact  correspondence  in  a  mere  matter  of 
definition  there  would  be  great  difficulty  in  laying 
^own  what  crimes  could  be  made  the  subject  of  extra- 


dition. Now  this  has  been,  as  it  seems  to  me,  amply 
provided  for  by  the  schedule  to  the  Act  of  1870  and 
by  artide  III.  of  the  treaty,  which  describe  what  are  the 
various  extradition  crimes.  In  this  case  the  prisoner 
has  been  accused  of  a  number  of  acts  which  dearly  fall 
within  article  408  of  the  French  Code,  and,  therefore, 
would  be  a  crime  in  France,  and  which  dearly  fall 
under  No.  18  in  artide  III.  of  the  Treaty  of  Extradition. 
It  is  dther  fraud  by  a  bailee,  or  fraud  by  an  agent  (I 
do  not  care  which  term  you  use),  made  cifcninaTby  an 
Act  in  force  in  England.  Now  I  cannot  hdp  saying 
that  I  share  the  feeling  of  humiliation  which  my 
learned  brother  has  expressed  at  being  obliged  to  con- 
fess to  a  neighbouring  country  that  a  great  part  of  the 
atrodous  thnigs  whi(£  have  been  done  by  uiis  man,  if 
the  evidence  is  to  be  relied  upon,  are  not  pimishable  at 
all  by  English  law.  It  does  seem  an  extraordinary 
thing  that  a  man,  being  intrusted  with  money  by 
other  people  for  investment,  should  be  able  to  put  it 
into  his  own  pocket  fraudulently  and  dishonestly  and 
yet  commit  no  crime  punishable  by  English  law. 
But  then,  fortunatdy,  we  have  section  76  of  the  Act 
24  &  25  Yict.  c.  96,  which  says  that  whosoever  bein£[, 
amongst  otiier  things,  an  attorney  or  agent,  a^ 
intnuSed  with  the  properly  of  any  other  person  for 
safe  custody,  commits  mtuds  in  reject  of  it  shall  be 
punishable.  There  is  no  doubt  at  ail  that  Bellencontre 
answered  this  description  of  an  attorney  or  agent  as 
nearly  as  any  person  <x)uld  do.  There  is  no  doubt 
also  that  he  was  intrusted  with  property  within  the 
meaning  of  that  section,  because  he  was  intrusted  with 
money,  and  the  definition  clause  makes  money  one  of 
the  articles  which  are  comprehended  under  property. 

Then  one  question  remains — Was  he  intrusted  with 
the  money  **  for  safe  custody  "  ?  Now  I  cannot  doubt 
that  this  section,  which  deals  with  property  df  every 
description,  indudine  monev — ^and  money  is  probably 
the  most  common  subject  of  frauds  of  this  kind — was 
intended  to  have  a  real  and  substantial  operation  with 
regard  to  money  that  was  intrusted  to,  amongst  other 
people,  merchants,  brokers,  attorneys,  or  agents. 

Now  to  hold,  as  has  been  suggested,  that  that  sec- 
tion applies  only  to  monev  which  is  put  in  a  bag  and 
given  to  a  man  to  keep  m  a  drawer,  would  be  to  my 
mind  simply  a  reductio  ad  abaurdumy  simply  because, 
in  the  business  of  this  and  every  other  dvilized 
country,  no  such  process  as  that  ever  takes  place; 
and  the  probability  is  Uiat  the  man  who  did  carry  out 
the  duty  of  keeping  money  intrusted  to  him  for  safe 
custody  in  that  way  would  be  said,  if  it  were  lost,  not 
to  have  taken  reasonable  means  to  secure  its  custody. 
I  cannot  doubt  that  the  case  is  fully  within  the  mean- 
ing of  that  section  if  the  money  is  intrusted  to  a  man 
under  circumstances  which  would  make  it  his  duly  to 
pay  it  to  a  special  account  at  a  bank,  or  to  keep  it  in 
anv  other  reasonable  way  in  which  men  of  business 
ordinarily  do  keep  their  money,  so  as  not  to  have 
those  specific  coins,  but  to  have  ike  equivalent  at  call 
when  c&manded.  It  seems  to  me  that  Reg.  v.  Fullagar 
is  on  all  fours  with  some  portion  of  the  present  case 
in  that  respect,  because  there  the  money  which  was 
hdd  to  be  we  subject  of  safe  custody  in  tiie  hands  of 
the  soHdtor  who  recdved  it  was  paid  over  to  him  on 
behalf  of  a  dient,  to  whom  he  wrote  announcing  that 
he  had  it,  and  addng  instructions  for  investment. 
In  the  present  instance,  in  Nos.  3  and  4,  which  my 
leamea  brother  has  dealt  with,  my  opinion,  and,  I 
bdieve,  his  is,  that,  with  regard  to  the  sum  of  6,000  fr. 
mentioned  in  the  evidence,  there  is  evidence  (I  do 
not  say  condusive  evidence)  that  that  sum  was 
originally  intrusted,  not  for  investment,  but  for  sale 
custody,  and  that  there  had  been,  with  respect  to  that 
portion  of  the  15,000  fr.,  no  change  of  the  conditions 
under  whidi  it  was  hdd.  Therefore,  that  seems  **^ 
me  to    ^a1^  jf hiTi  the  prindple  of  E,  v.  Fv' 
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With  regard  to  the  other  case,  that  of  the  Chiilberts, 
there  is  evidence  that  he  held  the  money  for  investment 
in  this  qualified  sense  only,  that  he,  like  themselves, 
was  to  look  out  for  an  investment  and  communicate 
with  them,  and  ascertain  if  it  was  satisfactory.  The 
fact  that  one  sister  found  an  investment,  and  the 
other  had  been  looking  out  for  one,  seems  to  me  to 
be  evidence  that  there  was  no  definite  trust  to  the 
agent  to  invest  without  further  consultation  with 
them,  and  tl^t,  therefore,  imtil  any  further  direction 
should  be  given,  it  was  held  for  safe  custody  and  for 
nothing  else. 

With  regard  to  those  offences,  it  seems  to  me  that 
there  was  distinct  evidence  to  go  to  the  jury,  and 
therefore  evidence  enough  to  justify  the  committal 
by  the  magistrate  for  extradition.  I  think  also  that 
the  objection  that  because  some  of  the  charges  are 
not  within  the  extradition  treatjr,  therefore  the  war- 
rant is  bad,  cannot  be  at  all  maintained. 

It  seems  to  me  the  warrant  is  general,  it  is  a  com- 
mittal for  the  crimes  describea  generally  in  No. 
18,  and  it  is  sufficient  if  there  are  facts  which  tend  to 
establish  that  these  crimes  have  been  committed. 
The  warrant  is  statutory  in  its  form,  and  is  not  at  all 
to  be  construed  as  a  common  law  document  in  this 
country,  and  it  is  not  necessary  in  my  judgment  tiiat 
there  eOiould  be  anything  like  the  same  particularity 
that  there  would  be  in  respect  of  the  warrants  of 
committal  to  the  gaols  of  this  country  under  ordinary 
circumstances. 

I  am  of  opinion,  therefore,  that  the  writ  ought  not 
to  issue. 

Rule  discharged. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  SoloTnon  Myers. 


m  BANKRUPTCY. 


Q.  B.  Div.  (Cave  and     ) 

~      -       ~ -JV 


Jan.  21. 


Yaughan  Williams,  JJ. 

Ex  parte  PoPPLBTON  (No.  2). 
In  re  Look  (No.  2).  (a.) 

Bankruptcy — Reputed  ownership— Iron  safes — Custom 
of  trade— -Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c.  62), 
a.  44. 

A  custom  exists  amongst  the  Tnanu/acturers  of  iron 
safes  to  send  safes  to  retail  ironmongers  upon  sale  or 
return  or  to  sell  as  agents,  so  as  to  exclude  the  doctrine,  of 
reputed  ownership. 

Appeal  against  an  order  of  his  Honour  Judge  Owen 
in  the  county  court  at  Cardiff  sriving  effect  to  the 
findings  of  a  jury  upon  an  issue  directed  to  be  tried 
by  them. 

The  bankrupt  was  a  retail  ironmonger  at  Cardiff, 
and  amongst  other  articles  he  dealt  in  iron  safes. 

On  the  loth  of  July,  1889,  Messrs.  Perry  &  Co., 
safe  manufacturers,  sent  to  the  bankrupt  six  safes  on 
sale  or  return,  which  remained  in  the  possession  of 
the  bankrupt  until  his  adjudication  on  the  25th  of 
February,  1890. 

A  motion  was  subsequently  made  in  the  coimty 
court  by  Messrs.  Peiry  &  Co.  for  the  delivery  up  of 
these  safes,  which  was  resisted  by  the  trustee  in  the 
bankruptcy  on  the  ground  that  the  goods  were  in  the 
reputed  ownership  of  the  bankrupt  within  the  mean- 
ing of  section  44  of  the  Bankruptcy  Act,  1883. 

(a.)  Beported  by  C.  F.  Morrell,  Esq.,  Barrister-at- 
Law. 


The  county  court  judge  directed  an  issue  to  be  toed 
before  a  jury  in  the  following  form:  (1)  Whedier 
there  was  at  the  time  when  the  safes  in  questicm  came 
into  the  possession  of  the  bankrupt  a  custom  amongit 
the  manufacturers  of,  and  wholesale  dealers  in,  iron 
safes  to  send  safes  to  retail  dealers  upon  sale  or  re- 
turn ;  (2)  Whether  that  custom  was  so  wdl  estaUiahed 
that  it  was  known,  or  ought  to  have  been  known,  to 
persons  giving  credit  to  the  bankrupt  in  the  way  of 
his  trade. 

The  jury  answered  both  the  above  questions  in  the 
affirmative,  and  from  the  order  of  the  county  oomt 
judge  giving  effect  to  those  findings  the  trustee  now 
appealed. 

Sydney  Wocif  Q.C,  and  Kisch,  for  the  trustee.— The 
two  questions  properly  rused  the  iasas  which  had  to 
be  tried,  but  there  was  no  evidence  of  a  custom  so 
well  established  that  it  was  known,  or  ought  to  have 
been  known,  by  persons  giving  credit  to  the  banknxpt 
The  principle  governing  cases  of  this  kind  was  laid 
down  in  In  re  Horn,  Ex  parte  Nassau  (3  MQtTeQ's 
Banloiiptcy  Cases,  51).  Was  the  custom  so  notonom 
that  anvone  making  inquiry  of  persons  cognizant  with 
the  trade  might  ascertain  it  to  be  the  custom  ? 

They  also  referred  to  Ex  parte  Powell,  In  re  Matthewt, 
24  W.  E.  378,  1  Ch.  D.  501 ;  Ex  parte  Wingfield,  In 
re  Florence,  27  W.  R.  346,  10  Ch.  D.  o9l;  Ex  parte 
Watkins,  In  re  Couston,  21  W.  E.  530,  L.  R.  8  CL    i 
App.  420. 

Jelf,  Q.C.,  and  Flumptre,  for  Messrs.  Peny  4  Coi, 
were  not  called  upon. 

Cave,  J. — ^This  appeal  must  be  dismissed.  The 
foundation  of  the  oraer  and  di^>osition  daose  in 
bankruptcv  is  that  where  a  man  is  in  possession  d 
goods  which  apparently  are  his  own,  and  ^iidi& 
person  having  an  elementary  knowledge  of  the  tzad» 
which  he  was  canning  on,  would  have  a  right  to  mp- 
pose  were  his  own,  and  may  be  taken  to  have  arm  a 
man  credit  upon  that  supposition,  it  is  only  rignt  tiiat 
if  the  true  owner  allows  a  man  to  have  possessioa  of 
his  goods  imder  circumstances  which  induce  othen  t» 
trust  him,  that  he  should  be  estopped  from  oonuaff 
forward  and  insisting  that  the  gcKxLs  were  his,  aaa 
takinff  from  the  creditors  a  part  of  that  whidi  fher 
looked  to  as  being  the  fund  out  of  which  their  deto 
were  to  be  paid.  This  is  open  to  the  qualifioatioo, 
however,  that  it  is  not  enou^  for  a  man  to  say  ihst 
he  was  not  aware  of  the  custom  in  the  pardcnlar 
trade,  but  in  order  to  get  out  of  a  custom  in  tiie  tn(fe 
it  must  be  shown  that  it  had  not  acquired  soch  m 
amount  of  vogue  as  to  be  generally  known  by  penons 
conversant  with  the  particular  trade  which  the  debtor 
was  carrying  on.  In  this  case  the  debtor  was  curj- 
ing  on  a  trade  of  retail  ironmonger,  and  amongst 
other  thinfi^  which  he  ^ad  in  his  possession  as  ptft 
of  his  stock-in-trade  were  these  six  safes,  which  did 
not  belong  to  him,  but  belonged  to  the  present  respond' 
ents.  &e  question  was  whether  there  was  suf 
mode  of  dealing  carried  on  by  retail  ironmongcnwit)^ 
respect  to  safes,  which  was  so  generally  known  in  tfae 
business  of  an  ironmonger  that  the  persons  who  desH 
with  him  would  not  be  justified  in  coming  to  the  con- 
clusion that  those  safes  were  his.  The  present  Tespcndr 
ents  said  there  is  a  custom  of  allowing  retail  inV' 
mongers  to  have  safes  upon  sale  or  return,  and  ^ 
produced  a  number  of  witnesses  who  gave  erideoce 
to  that  effect,  and  they  made  out  an  extremely  stroo^ 
case. 

Then  came  a  number  of  witnesses  who  were  caflw 
for  the  trustee,  but  the  case  which  they  made  cot 
really  was  the  case  of  the  respondents,  because  wi»t 
they  said  was  that  they  did  not  know  anvthing  abo^ 
sale  or  return,  but  they  knew  Ihat  it  is  the  ciutoni  of 
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several  manufacturers  to  send  safes  to  retail  iron- 
mongers tx>  be  sold  for  them,  and  the  retail  ironmonger 
who  receives  such  safes  is  an  agent  for  sale.  The  dis- 
tinction may  be  no  more  than  a  mere  verbal  distinc- 
tion, and  it"  is  not  very  important  to  ascertain  which 
is  the  more  correct  way  of  stating  the  proposition.  I 
am  not  at  all  sure  that  the  trustee's  witnesses  are  not 
more  correct  in  saying  that  it  is  a  species  of  agency, 
not  a  species  of  sale  or  return,  but,  however  that  may 
be,  what  is  clear  is  that,  according  to  the  evidence  of 
the  trustee's  witnesses,  manufacturers  are  in  the  habit 
of  sending  their  safes  out  to  retail  ironmongers  to  be 
sold  for  tSem,  and  that  they  themselves,  at  all  events, 
are  so  conversant  with  that  practice  that  the  mere 
sight  of  a  safe  in  a  retailer's  shop  would  not  lead 
them  to  conclude  that  the  sa^e  belonged  to  him. 

Now  it  is  not  necessary  to  prove  a  custom  in  the 
sense  of  proving  that  retail  dealers  never  have  safes 
on  any  other  terms  than  these.  It  is  quite  sufficient 
if  it  is  so  usual  as  to  be  generaUr  known,  because  if 
it  is  known  that  the  safes  may  belong  to  somebody 
else,  then  whether  they  do  or  do  not  is  immaterial. 
The  person  who  sees  them  has  no  right  to  conclude 
from  the  appearance  of  them  in  the  shop  that  they 
necessarily  oelong  to  the  retailer,  when  it  is  quite  as 
likely,  or,  at  all  events,  not  unlikely,  that  they  belong 
to  the  manufacturer.  As  long  as  there  is  a  practice 
of  a  sufficiently  general  nature,  well  known  to  persons 
conversant  with  that  trade,  then  those  persons  would 
not,  as  prudent  persons,  come  to  the  conclusion  that 
the  safes  belonged  to  the  retailer  when  they  knew 
perfectly  well  they  might  belong  to  somebody  else. 
The  evidence  here,  both  on  the  one  side  and  the 
other,  pointed  to  the  same  result,  and  the  jury  came 
absolutely  to  the  conclusion  which  everything  in  the 
case  warranted,  that  it  was  the  practice  that  safes 
were  sent  out  to  retail  dealers  which  did  not  belong 
to  those  retail  dealers,  and  that,  consequently,  a 
pez«on  who  bew  of  that  practice  would  never  for  a 
moment  come  to  the  conclusion,  because  he  saw  a 
safe  in  a  retailer's  e^op,  that  therefore  that  safe  be- 
longed to  him. 

&ere  is  a  second  point  which  also  was  left  to  the 
jury,  and  that  was  whether,  assuming  that  there  was 
Bach  a  practice,  it  was  known  to  the  persons  who 
were  ormnarily  conversant  with  the  business  of  a 
letaQ  ironmonger.  With  regard  to  that,  the  evidence 
again  was  all  one  way.  There  was  the  evidence  of  one 
or  two — one  I  think  would  be  quite  enough — ^but 
there  was  the  evidence  of  one  or  two  wholesale  iron- 
monsers,  who  were  persons  of  the  class  who,  of  course, 
womd  be  acquainted  with  the  ordinary  business  of  a 
retail  dealer,  because  they  deal  with  mem,  and  they 
»y»  "  We  know  of  this  mode  of  dealing ;  we  ourselves 
are  not  manufacturers  of  safes,  but  still  we  do  know 
something  of  the  practice  of  retailers,  and  we  do 
know  that  the  manufacturers  are  accustomed  to  let 
retail  dealers  have  safes  which  do  not  belong  to  them. 
We  do  not  ourselves  pursue  that  custom  because  we 
are  not  manufacturers  of  safes,  and  do  not  retail  them 
for  cash ;  but  we  biow  of  the  existence  of  this." 
This  is  all  the  stronger,  because  if  they  are  not  manu- 
facturers ^emselves,  then  the  fact  that  they  are 
aware  what  dealers  do,  shows  that  the  knowledge  of 
this  practice  is  not  confined  to  retail  ironmongers 
and  manufacturers  of  safes,  but  is  generally  known 
to  those  persons  who  are  generally  conversant  with 
the  business  of  retail  ironmongers.  That  being 
prima  facie  evidence  to  show  that  the  practice  was 
known  to  those  who  are  conversant  with  the  business, 
not  one  tittie  of  evidence  was  called  on  the  other 
side  to  show  that  it  was  imknown.  The  jury  were 
plainly  bound  as  reasonable  men  to  draw  the  inference 
that  the  practice  was  generally  known,  and  that  a 
person  conversant  with  the  trade  of  a  retail  iron- 


monger would  not  come  to  the  conclusion,  because  he 
saw  a  safe  in  a  i*etail  ironmonger's  shop,  that  it 
belonged  to  the  man  who  was  ctirrying  on  the  busi- 
ness. The  case  was  tried  in  Cardiff,  a  place  with  a 
very  large  number  of  establishments,  and  if  this  were 
not  generally  known  to  persons  conversant  with  the 
business  of  retail  ironmongers  there  was  any  number 
of  them  in  the  place  ready  to  be  called,  but  not  one 
single  person  was  put  into  the  box  for  the  purpose  of 
contradicting  it,  and  the  inference  I  should  draw  from 
the  way  in  which  the  questions  were  put  to  the 
witnesses  who  were  called  for  the  defence  would  bo 
that  all  of  them  were  thoroughly  well  aware  that 
there  was  a  practice  on  the  part  of  manufacturers  of 
safes  to  let  retail  ironmongers  have  safes  which  were 
not  theirs,  but  which  they  had  only  got  for  the  pur-.^ 
pose  of  selling.  I  therefore  come  to  the  conclusion 
that  the  jury  were  abundantly  justified  in  the  con- 
clusion they  came  to,  and  that  any  other  conclusion 
would  have  been  quite  wrong,  and  that  there  was  no 
ground  at  all  for  this  appeal. 

Vaughan   Williams,    J. —  I    am    of   the    same 
opinion. 

Appeal  dismissed. 

Solicitors  for  the  trustee,   Kisch  &    Wake,  iot  D» 
DaviSy  Birmingham. 

Solicitors  for  the  respondents,  Fowler  &  Langley^' 
Wolverhampton. 


y^owt  Of  Eorl)0. 

From  C.  A.  (England).  Aug.  7,  1890^ 

VioKERS,  Son,  &  Co.  v.  Siddell.  (a.) 

Patent — Specification  —  Patents,  DengnSy  and  Tradem^ 
Marks  Acty  1883  (46  &  47  Vict.  c.  57),  s.  5,  subm 
sections  3,  5 ;  a.  9,  sub-section  1 ;  s,  26,  sub-section  3. 

Wliere  the  complete  specification  required  by  the 
PatentSy  DesignSy  and  Trade-Marks  Act,  1883,  does  not 
conclude  with  a  distinct  statement  of  the  invention  claimed, 
as  directed  by  section  5,  sub-section  5,  of  the  Act,  it  is  nct> 
fatal  to  the  validity  of  the  patent. 

Decision  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Cotton,  Fry,  and  Lopes,  L.JJ.),  reported  39 
Ch.  D.  92,  37  W.  B.  Dig.  133,  restraininjg  the  appd- 
lants  from  usins  the  respondent's  invention. 

The  facts  and  arguments  suffidenily  appear  in  the 
judgment  of  Lord  Herschell, 

Section  5,  sub-section  3,  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  is  as  follows  : — ''  A  pro- 
visional specification  must  describe  the  nature  of  the 
invention,  and  be  accompanied  by  drawings'  if  re- 
quired." Sub-section  5. — "A  specification,  whether 
provisional  or  complete,  must  commence  with  tho 
title,  and  in  case  of  a  complete  specification  must  end 
with  a  distinct  statement  of  the  invention  claimed." 

Section  26,  sub-section  3. — "Every  ground  on 
which  a  patent  might  at  the  commencement  of  thia 
Act  be  repealed  by  scire  faciasy  shall  be  available  bv 
way  of  defence  to  an  action  of  infringement  and  shaJl 
also  be  a  ground  of  revocation." 

MouUony  Q.C.y  and  W.  E.  Bousfield  {A.  J.  Ashton 
with  them),  for  the  appellants. 

(a.)  Reported  by  Chablbs  H.  Grafton,  Esq.,  Bai> 
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House  of  Lobds. 


Sir  R.  Webster,  A.O.,  and  AitoUy  Q,C,  (FT.  N. 
Lawson  with  them),  for  the  respondents. 

The  House  took  time  for  consideration. 

Au^st  7th,  1890.— Lord  Halsbury,  L.C."— The 
questions  of  law  as  distinguished  from  those  of  fact 
which  have  been  suggested  in  the  argument  of  this 
case  have  an  importance  bevond  the  decision  on  the 
rights  of  the  parties  to  this  litigation,  and  the  first  is 
the  queslion  of  the  remedy  if  the  provisional  specifica- 
tion does  not  describe  the  same  invention  as  the  com- 
plete specification. 

It  is  suggested  that  the  new  machinery  of  the 
comptroller  and  the  examiner  has  superseded  the 
power  of  raising  any  objection  to  the  conformity  of 
the  provisional  and  the  complete  spedfication.  I 
am  unable  myself  to  take  that  view.  I  think  it  is  an 
essential  condition  of  a  ^ood  patent  that  the  invention 
described  in  the  provisional  should  be  the  same  as 
tiiat  in  the  complete  specification,  and  I  think  the 
3rd  sub-section  of  section  26  preserves  this  as  a 
ground  upon  which  an  action  for  the  infringement  of 
a  patent  right  might  be  defended  and  a  groimd  upon 
whidi  a  patent  might  be  revoked.  But  upon  the 
comparison  of  the  two  in  this  case  I  am  satisned  that 
what  the  patentee  ii^eant  in  one  he  meant  in  the 
otiier.  To  my  mind  it  is  impossible  to  doubt  that  the 
real  invention  contemplated  by  both  was  the  same 
thing,  and  obscurely  as  they  are  both  worded  I  think 
the  objection  fails. 

The  objection  that  no  distinct  claim  is  made  is  one 
of  form  only,  and  I  think  the  Legislature  did  not 
intend  to  make  the  direction,  which  undoubtedly  the 
Act  containB,  a  condition  upon  the  non-comphance 
witii  which  tiie  patent  iQiould  be  void.  There  is  no 
trace  of  any  such  intention  in  the  statute,  and  there 
does  not  seem  any  good  reason  why  it  should  be 
i]]tferred  from  the  general  policy  of  the  statute.  On 
the  contrary,  the  questionB  of  mere  form,  I  think, 
^ere  intended  to  oe  dealt  with  under  the  new 
Aachinery  provided. 

**  Upon  the  facts  of  the  case,  I  confess  I  have  been 
unable  to  entertain  any  doubt.  The  problem  to  be 
solved  by  the  inventor,  which  it  appears  to  me  tiie 
inventor  in  this  case  has  successfully  solved,  was  how 
to  turn  large  forgings.  He  has  invented  a  simple, 
useful,  and  easily  manageable  apparatus  for  accom- 
plishing this  object.  It  may  oe  quite  true  that 
.  everyone  knew  the  use  of  an  endless  chain  and  of  a 
ratchet  before,  but  it  is  dear  to  my  mind  that,  in  the 
first  instance,  everybody  acquainted  with  the  subject 
thought  that  the  patentee's  was  a  new  invention,  and 
however  old  the  elements  of  the  apparatus,  the 
combination  was  new.  One  cannot  but  see  that  the 
first  objection  raised  by  his  former  employers,  though 
.  abandoned  at  your  lordships'  bar,  namely,  the  con- 
tention that  they  had  themselves  invented  it,  is  the 
strongest  possible  proof  of  what  they  thought  about  it, 
and  thev  certainly  werepersonslikelytoknow  and  appre- 
-  date  whether  the  apparatus  was  new.  Later  on  they 
agreed  to  assist  the  patentee  in  getting  his  patent  if 
he  would  consent  to  their  usin^  it  without  paying 
him  for  the  use  of  it.  And,  looking  at  the  practical 
knowledge  possessed  by  these  gentlemen,  I  regard 
their  conduct  in  this  matter  as  being  quite  as  import- 
ant to  the  case  of  the  patentee  as  the  evidence  of  Dr. 
Hopkinson  himsdf. 

iNeither  the  Creuzot  nor  the  Abouchoff  arrange- 
ment seems  to  me  to  touch  the  real  point  in  this  case, 
and  though  the  obscurity  which  I  have  referred  to 
l)ef  ore  in  the  language  of  the  specification  brings  it 
daneerously  near  Whitworth's  patent  of  1875,  on  the 
wh(3e  I  am  satisfied  that  no  real  antidpation  of  the 
patent  has  been  proved,  and  I  therefore  move  your 
^rdships  that  this  appeal  be  dismissed. 


Lord  Hebscheix. — This  is  an  action  brought  by 
the  respondoit  against  the  appellants  in  respect  of  the 
infringement  of  a  patent,  dated  the  20th  of  May,  1885, 
for  an  alleged  invention  of  *'  an  improved  mechsDical 
appliance  n>r  working  or  operating  on  laige  forgings 
in  iron  and  sted."  The  defendants  did  not  deny  that 
they  had  infringed  the  patent,  but  impeached  iti 
vahdiiy  on  the  usual  grounds — viz.,  that  the  alleged 
invention  was  not  new,  and  that  it  was  not  a  fit  sub- 
lect-matter  for  a  patent.  They  further  alleged  Hut 
it  had  been  impropeilv  obtained  from  them  by  the 
plaintiff,  who  was  in  their  employ,  and  that  he  was 
not  in  truth  the  inventor.  This  latter  point,  althoo^ 
strenuously  insisted  upon  at  the  trial,  was  abandoned 
on  the  appeal  to  your  lordships'  house,  the  appellaots 
submitting  to  that  extent  to  the  judgment  against 
them. 

The  objections  of  want  of  novelty  and  sabj^ct- 
matter  cover  to  some  extent  the  same  g^und,  but  it 
will  be  expedient  to  deal  with  them  as  far  as  possible 
separa'-dy.  The  invention,  so  far  as  we  are  concaned 
wit^  it  in  this  part  of  the  case,  consists  of  an  appantos 
for  turning  heavy  forgings,  composed  of  a  wheel  and 
endless  chain,  the  wheel  beang  internally  toothed,  and 
having  a  ratdiet  working  in  it,  by  means  of  which  the 
whed  is  caused  to  rotate,  and  the  forging,  which  rests 
in  the  endless  chain,  is  thus  turned  from  time  to  time 
to  the  extent  desired.  It  is  admitted  by  the  respond- 
ent that  the  dements  whidi  form  this  oombination  aze 
all  old.  On  the  other  hand,  the  appefiants  admit  tint 
the  combination  was  never  in  use  prior  to  the  date  of 
the  patent.  But  tliey  allege  that  to  combine  tiieK 
wdl-biown  dements  into  the  apparatus  daimed 
needed  no  invention,  and  that  it  is,  therefore,  not 
proper  subject-matter  for  a  patent.  Forgii^  tliey 
say,  had  long  rested  in  an  endless  chain ;  the  idea  of 
turning  such  forgings  by  turning  the  whed  over 
which  the  chain  passed  was  not  a  new  one,  and  a 
ratdiet  workine  in  teetk  was  a  well-known  device  for 
causing  a  whed  to  rotate  to  the  desired  extent.  AH 
this,  I  think,  cannot  be  denied.  But  the  result  is  an 
apparatus  of  an  extremdy  simple  character,  wlndi 
possesses  the  advantage  of  being  easily  moved  from 
place  to  place,  and  applied  wherever  wanted.  And 
uie  question  remains,  whether  this  mode  of  <l0^C[ 
with  forgings  which  require  to  be  gradually  toned 
was  so  obvious  that  it  would  at  once  ooour  to  anyooe 
acquainted  with  the  subject,  and  desiions  of  aooon- 
pUshing  the  end,  or  whether  it  required  some  inTcn- 
tion  to  devise  it.  There  is  no  doubt  about  the  law 
applicable  to  such  a  question,  though  it  is  ofta 
difficult  to  ai^ly  it  to  the  circumstances  of  a  par- 
ticular case,  and  its  aTOlication  is,  pjerhaps,  most 
difficult  when  the  allegea  mvention  consists  of  a  new 
apparatus  combining  known  dements.  If  the  aj^ 
ratus  be  valuable  by  reason  of  its  simplicity,  thew  is 
a  danger  of  bdng  mided  by  that  very  simfikity  into 
the  bSief  that  no  invention  was  needed  to  prodnoe  it 
But  experience  has  shown  that  not  a  few  mventioos* 
some  01  whid)  have  revolutionized  the  indttstries  of 
this  country,  have  been  of  so  simple  a  character  tiiat 
when  once  they  were  made  known  it  was  difficdt  to 
understand  how  the  idea  had  been  so  long  in  present- 
ing itsdf ,  or  not  to  believe  that  they  must  have  been 
obvious  to  everyone* 

In  considering  how  the  question  your  lordship 
have  to  answer  ought  to  be  determined,  I  think  ^ 
is  important  to  see  what  steps  had  periow 
been  1»ken  to  accomj^ish  the  same  result  as  is  attoinea 
by  the  alle^ped  invention.  Down  to  a  oomparativ«7 
recent  penod  it  had  been  the  practice  to  torn  the 
forgings  by  handspikes,  a  process  which  not  only 
involved  much  manual  labour,  but  was  a  source  of 
some  danra:  to  those  employed.  To  get  rid  of  th» 
evils  two  devices  had  been  adopted,  which  are  oaliea 
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in  tiie  argnment   the   Abouchoff  and  the   Creuzot. 
In  tiie  fonner  of  these  the  forcing  was  turned  by  a 
iKwk,  suspended  by  a  bar  and  chain,  being  fixed  in 
one  of  Ihe  links  of  the  endless  chain  in  which  the 
forgiDg  rested,  so  that,  the  link  being  held  fast,  the 
forging  as  it  descended  was  rolled  round.    The  objec- 
tions  to  this  device  cure  pointed  out  in  the  evidence  of 
Dr.  Hopkinson,  and,  I  think,  are  substantial.    Mr. 
Anderson,  who  made  the  crane  for  the  Abouchoff 
works,  and  was  experienced  in  such  matters,  was 
ealled  as  a  witness  for  the  defendants.    It  appeared  on 
lu6  cross-examination  that  he  had  written  to  the  plain- 
tiff's solicitors  in  these  terms : — '*Mr.  Siddell's  arrange- 
ment seems  different  in  every  way,  except  that  the 
lowering  of   the  forging  supplies  the  power  neces- 
mry  to  rotate  it.    I  will  give  evidence  if   needed, 
ihoagh   I  would  rather   not."     The  opinion    thus 
exj^sed,  and  the  fact  that  the  plaintiff^  apparatus, 
wmch  I  am  satisfied  is  more  advantageous  than  that 
employed  at  ihe  Abouchoff  Works,  was  not  adopted 
there,  appear  to  me  to  afford  some  evidence  that  it 
was  not  so  obvious  as  is  suff^^ested  by  the  appellants. 
The  Creuzot  apparatus,  which  was  free,  no  doubt, 
from  the  objections  urged  against  the  Abouchoff,  was 
of  a  more  elaborate  character  than  the  plaintiff's,  and 
eonld  not  be  so  readily  moved  and  applied  at  the 
different  parts  of  the  works.    Beyond  uiese  two  no 
other  plan  appears  to  have  been  successfully  adopted, 
and  it  strikes  me  as  very  important  that  the  defend- 
ants, who  were  erecting  new  machinery,    and,    of 
course,  knew  that  some  means  must  be  applied  for 
toming  the  forgings,  used  for  a  time,  in  spite  of  its 
disadvantages,  uie  old  method  of   handspikes,   and 
were  not  at  once  prepared  with  any  mechamcal  device 
to  substitute  for  it,  and  ultimately,  but  not  until  after 
the  plaintiff's  invention,  made  use  of  the  apparatus 
ix^  in  question.    I  will  not  dwell  upon  the  various 
experiments  made  by  the  defendants  before  they  took 
tins  course.  It  is  su^^ested  that  these  had  their  origin 
in  the  peculiar  position  of  the  defendants'  works  at 
the  time,  though  the  explanation  does  not  appear  to 
me  to  be  altogether  sumcient.     It  is  material,  how- 
ever, to  note  the  manner  in  which  the  defendants, 
who,  it  must  be  remembered,  were  thoroughly  con- 
versant witli  the  subject,   dealt  with  the  plamtiff's 
patent  in  the  first  instance.     They  offered  to  take  a 
ucence  for  a  nominal  consideration,  and  to  help  him 
tooiforoe  his  patent  right  as  between  himseu  and 
the  general  public,  provided  it  was  done  without  pre- 
judice to  their  interests;  and  they  alleged  that  the 
qyparatus  designed  by  the  plaintiff  had  been  impro- 
perly obtained  from  their  drawings ;  but  they  did  not 
suggest  at  the  outset  that  it  wets  no  invention  at  all, 
as  me  idea  was  one  which  would  occur  at  once  to  any 
mechanic  whose  attention  was  directed  to  the  subject. 
After  a  careful  consideration  of  all  the  arguments 
presented  by  the  learned  coimsel  for  the  appellants, 
1  find  myself  unable  to  differ  from  the  conclusion 
arriyed  at  "^  the  courts  below,  that  the  apparatus  of 
the  plaintiff  was  a  new  invention  and  a  fit  subject- 
matter  for  a  patent,  though  I  admit  that  the  case  is 
bear  the  border  line,  and  that  no  great  exercise  of 
the   inventive   faculty    was  requir^    for   its   pro- 
inction. 

I  need  not  elaborate  my  reasons  for  thinking  that 
the  invention  was  a  new  one ;  they  will  be  obvious 
from  what  I  have  already  said  in  relation  to  the 
objection  dealt  vdth.  It  does  not  appear  to  me  to 
have  been  anticipated  either  by  the  Abouchoff  or 
Creuzot  apparatus.  But  the  patent  is  said  to  be  open 
to  the  charge  of  want  of  novelty  on  another  ground. 
One  modification  of  the  plaintiff's  invention,  though 
not  that  infrinffed  by  tbe  defendants,  with  which 
alone  we  have  hitherto  dealt,  is  said  to  have  been 
anticipated  by  Whitworth's  patent  of  1875.     In  order 


to  establish  this  the  appellants  maintained  that  the 
arrangement  of  the  adjustable  clip  or  ratchet  is 
claimed  by  itself,  and  not  as  part  of  the  combination 
described  in  the  letterpress  m  connection  with  it. 
They  rely,  in  order  to  make  good  this  contention,  on 
the  statement  in  the  specification,  that  '*  the  appli- 
ance as  shown  in  figures  1  and  2  on  sheet  1  can  also 
be  used  in  combination ;  in  fact,  each  arrangement  of 
appliance  can  be  used,  either  separately  or  com- 
bined, for  the  purpose  of  lifting,  slinging,  or  turning 
over  the  ingot  or  forging  when  in  the  furnace,  under 
the  press  or  hammer,  or  when  being  otherwise 
operated  on."  The  specification  is  certainly  not  a 
model  of  clearness  or  precision.  But  I  do  not  think 
the  language  has  the  eSect  contended  for.  And  I 
have  come  to  the  conclusion  that  the  patent  is  not 
bad  by  reason  of  any  of  the  modifications  of  the 
invention  claimed  by  it  having  been  anticipated  by 
"Whitworth's  patent. 

Two  points  made  on  behalf  of  the  appellants  remain 
to  be  considered.  It  is  said  that  the  complete  specifi- 
cation goes  beyond  the  provisional  in  the  invention 
which  it  discloses,  and  that  the  invention  described  in 
the  complete  is  not  substantially  the  same  as  that 
which  is  described  in  the  provisional  specification.  It 
is  to  be  observed  that  under  section  9  (1)  of  the  Act  of 
1883  the  comptroller  is  boimd  to  refer  both  specifica- 
tions to  an  examiner,  for  the  purpose  of  ascertaining 
whether  this  is  the  case,  and,  if  the  examiner  reports 
that  it  is  not,  the  comptroUtT  may  refuse  to  accept 
the  complete  specification  until  it  has  been  amended 
to  his  satisfaction.  The  comptroller  must,  therefore, 
have  been  sali^ed  in  the  present  case  that  the  two 
specifications  did  substantially  describe  the  same  in- 
vention. But  I  will  assume  (and  I  am  not  to  be 
understood  as  at  all  indicating  a  continry  view)  that, 
notwithstanding  this,  the  old  objection  of  want  of 
conformity  between  the  provisional  and  the  complete 
specification  is  stall  open.  The  provisional  specifica- 
tion "  must  describe  me  nature  of  the  invention,''  the 
complete  '*must  particularly  describe  and  ascertain 
the  nature  of  the  mvention,  and  in  what  manner  it  is 
to  be  performed."  It  is  obvious,  therefore,  that  the 
former  may  be  much  more  general  and  less  detailed  in 
its  terms  than  the  latter.  It  is  enough  if  the  nature 
of  the  invention  is  conveyed  by  it  to  the  reader.  It  is 
alleged  by  the  appellants  that  the  particular  apparatus 
which  is  m  controversy  in  this  action  is  to  be  found 
described  in  the  complete  specification  only,  and  that 
there  is  no  reference  to  it  in  the  provisional.  This 
latter  is  most  clumsily  framed,  but  I  think  the  scheme 
of  turning  the  crane  wheel,  over  which  the  endless 
chain  passes  by  means  of  a  ratdiet,  and  so  causing  the 
forging  to  rotate,  does  sufficientiy  appear  upon  the 
face  of  it. 

The  last  objection  taken  to  the  patent  is  that  the 
complete  speofication  does  not  **  end  with  a  distinct 
statement  of  the  invention  claimed,"  as  required  by 
section  5,  sub-section  {S)y  of  the  Act.  The  Act  does 
not  provide  that  if  this  requirement  is  not  complied 
with  the  patent  shall  be  void,  and  I  think  it  impossible 
to  imply  any  such  condition.  There  is  no  more  war- 
rant JOT  doiAg  so  in  this  case  than  in  the  case  of  non- 
compliance with  any  other  of  the  provisions  of  the 
section.  The  providon  whidi  immediately  precedes 
that  in  question  requires  that  a  specification  should 
"commence  with  the  title."  It  could  hardly  be 
gravely  contended  that  if  the  comptroUer  accepted  a 
specification  where  the  titie  did  not  occupy  the  first 
place  ihe  patent  granted  ought  on  that  account  to  be 
hdld  void.  I  need  not  detain  your  lordships  further 
upon  this  points  as  it  was  fully  dealt  vdth,  and,  to  my 
mind,  satisfactorily  d%g|||^of ,  by  the  learned  ludges 
in  the  Court  of  Apr'  '  9:,  as  I  do,  with  their 

view  of  the  law,  ry  to  express  any 
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opinion  whether  the  specification  did  end  with  a  dis- 
tmct  statement  of  the  invention  claimed,  within  the 
meaning  of  the  statute.  I  should  certainly  not  re- 
commend it  as  an  example  to  be  followed. 

Lord  Macnaghtbx. — I  concur. 

Lord  Morris. — I  have  had  the  advantage  of  read- 
ing the  judgment  which  has  just  been  delivered  by 
Lord  Herschell,  and  I  entirely  concur  in  it. 

Order  appealed  from  affirmed.  Appeal  dUmisaedy 
with  costs. 

Solicitors  for  the  appellants,  Cattarns,  Jehu,  &  Co,, 
for  Youngey  Wihon,  &  Co,,  Sheffield. 

Solicitors  for  the  respondent,  J,  If,  Johnson,  Son,  dk 
Ellis, 


iPribs  orounctl. 


Dec.  19. 
Jenoure  V,  Delmege.  (a.) 

{On  appeal  from  ike  Supreme   Court  of  Jamaica,) 

Libel — Misdirection — Privilege — Onus  probandi. 

Wherever  a  communicatuyii  is  privileged,  it  is  iiot 
necessary  for  the  defendaivt  in  an  aictionfor  libel  to  prove 
bona  fides :  the  onus  is  on  the  other  side  to  show  malice. 

There  is  no  distinction  in  this  respect  between  different 
classes  of  privileged  communicaiions. 

Where  a  jury  was  told  that  the  existence  of  privilege 
depended  xm  their  finding  that  the  defendant  honesUy 
believed  his  statement  to  be  true, 

Held,  a  misdirection. 

This  was  an  appeal  by  special  leave  from  an  order 

ijuly  26,  1888)  of  the  Supreme  Court  of  Jamaica, 
)y  which  an  order  nisi  for  a  n^w  trial  was  refused, 
except  upon  one  of  the  grounds  of  the  application ; 
and  also  irom  an  order  (S^tember  o,  1888}  discharging 
the  order  nisi. 

The  action  was  brought  by  the  respondent  to 
recover  £500  damages  for  a  libel  contained  in  a  letter 
by  the  appellant  reflecting  on  the  conduct  of  the 
re^ondent,  a  medical  man. 

The  appellant  pleaded  that  he  was  a  justice  of  the 
peace  for  the  pansh  of  Portland,  denied  the  publica- 
tion of  the  libel,  and  pleaded,  in  the  alternative,  that 
the  occasion  was  privileged,  that  the  letter  was  written 
bond  fide  and  without  malice  and  in  his  capacity  of 
a  justice  of  the  peace,  and  he  also  pleaded  justifica- 
tion. 

Verdict  for  the  respondent  for  £50.  Judgment 
entered  for  that  amount  and  costs. 

The  order  nisi  for  a  new  trial  was  granted  on  the 
ground  of  misdirection,  the  learned  judge  having  left 
the  question  of  privilege  to  the  jury. 

Henn  Collins,  Q,C,,  and  Montague  Lush,  for  the 
appellant,  argued  that  a  new  trial  should  have  been 
granted. — ^The  judge  should  have  directed  the  jury 
that  the  occasion  was  privileged,  either  because  the 
inspector  of  constabulary  was  the  person  to  whom  the 
appellant  ought  to  have  published  the  letter  written 
in  his  capacity  of  justice  of  the  peace,  or  because  he 
honestly  believed  he  was  the  proper  person.  The 
\  ought  to  have  decided  the  point  of  privilege  for 


imself,  and  not  left  it  to  the  jury,  with  the  pre- 
liniinarv  question  whether  the  appellant  honestly 
believed  that  the  statements  in  his  letter  were  true. 


(a.)  Reported  by  J.  M.  Collyer,  Esq.,  Barrister-at- 
Iiaw. 


The  jury  should  have  been  directed  that  in  order  to 
succeed  the  respondent  must  have  proved  malice. 
There  was  no  evidence  on  that  point. 

They  cited  SomerviU  v.  Hawkins,  20  L.  J.  C.  P. 
131 ;  Taylor  v.  Hawkins,  16  Q.  B.  321 ;  Harrit  v. 
Thompson,  13  C.  B.  333;  Cooke  v.  Wildes,  3  W.  E. 
458,  5  E.  &  B.  328 ;  Starkie  on  Libel,  250;  Poftiim 
V.  Jones,  8  B.  &  C.  578;  Stace  v.  OHJUh,  L.  R.2 
P.  C.  420,  17  W.  R.  H.  L.  Dig.  3,  10;  Foimaav. 
Ives,  5  B.  &  Aid.  645;  Waring  v.  McOaldin,  7  Lr. 
Rep.  C.  L.  282,  21  W.  B.  Dig.  242 ;  Maiiland  v. 
Bramwell,  2  F.  &  F.  623 ;  Dawkins  v.  Lord  Paulii, 

18  W.  R.  336,  L.  R.  5  a  B.  102 ;  Clark  v.  Mdy^eux, 
26  W.  R.  104,  3  Q.  B.  D.  237,  240 ;  SpiU  v.  ManU, 
17  W.  R.  805.  L.  R.  4  Ex.  232. 

Jelf,  QC,  and  F,  Salford  {Meryon  White  wiA 
them),  for  the  respondent,  arfinied  that  there  was 
evidence  to  go  to  the  jury,  and  there  was  no  misr 
direction. — "fiie  first  six  cases  referred  to  by  thfi 
appellant  were  in  the  respondent's  favour. 

They  referred  to  Davies  v.  Snead,  L.  R.  5  Q.  B.  608, 

19  W.  R.  C.  L.  Dig.  64,  foUowed  in  WaUer  v.  Lock, 
30  W.  R.  18,  7  Q,  B.  D.  621 ;  Padmore  v,  Lawrtnot,  11 
Ad.  &  El.  380 ;  Scarll  v.  Dixon,  4  P.  &  F.  250 ;  Horn 
V.  Jones,  1  Times  L.  R.  461 ;  Macdougall  v.  Knight,  38 
W.  R.  44,  14  App.  Cas.  194. 

Henn  Collins,  Q,C,,  replied. 

The  judgment  of  their  lordships  (Lord  MACsrAGHTEf  , 
Sir  Barxes  Peacooe,  Sir  Richard  Couch,  and  Mr. 
Shand  (Lord  Shand)  )  was  delivered  by 

Lord  Macnaohten. — ^This  was  an  action  of  Kbd 
brought  by  the  respondent,  Louis  Edward  Ddmogc, 
against  the  appellant,  Frederick  Alfred  Jenoure. 

The  responoent  is  a  Government  medical  officer  m 
the  parish  of  Portland.  The  appellant  is  a  pea- 
keeper  residing  in  the  same  pariah,  and  a  justice  of 
the  peace. 

The  libel  complained  of  was  contained  in  tiie 
following  letter  addressed  by  the  appellant  to  fhe 
inspector  of  constabulary  for  the  district : — 

"  Boston,  Priestman  River, 
"  14th  January,  1888. 
'*Sir, — ^I  have  been  informed  on  good  authority 
that  Dr.  Delmege,  of  Manchioneal,  was  called  bf  one 
Lmdsay  (who,  I  believe,  is  his  servant)  to  atteod  a 
woman  in  labour  named  Zipporah  Henry,  of  Ma- 
chioneal,  on  Sunday,  8th  January;  that,  thon^ 
implored  by  Lindsay  to  attend  the  woman,  the  doctor 
refused  to  do  so  without  the  fee,  and  that  conse- 
quently the  woman  died  on  Monday  morning  from 
want  of  medical  attendance.  I  shall  be  obliged,  in 
the  interest  of  humanity,  especially  as  I  am  infonaed 
it  is  by  no  means  an  uncommon  oocurrenoe  for  Dr. 
Delmege  to  refuse  to  attend  such  cases,  if  yoa  wiD 
inquire  into  this  matter,  and,  if  the  facts  prore  to  be 
as  stated,  that  you  will  report  the  case  to  the  proper 
authority,  as  such  wilful  neglect  cannot  be  allowed. 
«*  I  am,  Sir, 

**  Your  obedient  servant, 

**  F.  A.  Jexouhe,  J.P. 
"  R.  L.  Rivett,  Esq., 
**  Inspector  of  Constabulary, 
"Port  Antonio." 

The  appellant  pleaded  that  the  statements  oontaiiud 
in  the  letter  were  true  in  substance  and  in  fact,  siA 
that  the  occasion  of  the  publication  was  privileged. 

The  action  was  tried  before  Sir  Adam  Gib  BKs, 
C.J.,  and  a  special  jury.  A  great  number  of  wit- 
nesses were  examined  on  both  sides.  Evidenced 
adduced  by  the  respondent  raising  the  questioii  ci 
express  malice.      In  the  result  the  jury  retnnwd  • 
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general  verdict  for  the  respondent,  with  £50  damages, 
and  judgment  was  entered  accordingly. 

The  appellant  moved  for  a  new  trial.  The  motion 
was  made  on  several  grounds.  But  on  the  26th  of 
July,  1888,  a  rule  was  granted,  only  on  the  ground 
of  misdirection  with  regard  to  the  question  of 
privilege. 

The  rule  came  on  for  argument  before  EUis,  C.J., 
and  Curran  and  Northcote,  JJ.  On  the  5th  of 
September,  1888,  the  court  unanimously  discharged 
the  rule,  and  confirmed  the  judgment. 

The  appellant  subsequently  applied  for,  and  ob- 
tained special  leave  from,  her  Majesty  in  Council  to 
niefer  an  appeal.  And  he  has  appeided,  not  only 
from  the  order  of  the  5th  of  September,  1888,  but 
also  from  that  of  the  26th  of  July,  1888,  as  well  as 
from  the  verdict  and  the  judgment  entered  thereon. 

The  case  was  very  fully  and  ably  argued.  The 
arguments  were  not  limited  to  the  question  of  mis- 
direction. The  learned  counsel  for  the  appellant  con- 
tended that  the  verdict  was  against  evidence,  and 
ought  to  be  set  aside  on  that  groimd.  The  learned 
counsel  for  the  respondent  laboured  to  prove  that  the 
misdirection  (if  misdirection  there  was)  might  be 
regarded  as  immaterial,  and  that  on  the  facts,  which 
were  all  before  the  jury,  no  other  verdict  could  pro- 
perly have  been  returned.  Their  lordships  intimated 
in  the  course  of  the  argument  that  they  could  not 
accede  to  either  view.  If  actual  malice  had  been 
found  it  would  have  been  difficult  to  have  contended 
iihat  there  was  no  evidence  before  the  jury  to  support 
the  finding.  At  the  same  time,  taking  all  the  cir- 
cumstances into  consideration,  and  bearing  in  mind 
that  the  language  of  a  privileged  commimication  is 
not  to  be  scrutinized  too  strictly  (as  was  observed  in 
LaughUm  v.  The  Bishop  of  Sudor  and  Mariy  21  W.  E. 
204,  L.  R.  4  P.  C.  495,  508),  their  lordships  think 
ihat  the  jury  might  properly  have  held  that  the  evi- 
dence was  consistent  with  the  non-existence  of  malice. 
The  question  was  pre-eminently  one  for  a  jury  to 
determine  under  proper  direction. 

Their  lordships  have  not  had  the  advantage  of 
seeing  a  note  of  the  summing  up.  But  the  substance 
of  it,  so  far  as  material  on  the  question  of  mis- 
direction, is  stated  very  clearly  in  the  judgment  of 
file  Chief  Justice  upon  the  application  to  make  the 
role  absolute. 

The  Chief  Justice  told  the  jury  that  it  was  the 
dnty  of  the  appellant,  as  a  justice  of  the  peace,  to 
bring  circumstances  such  as  those  mentioned  in  his 
letter  to  the  notice  of  the  proper  authorities.  Their 
lordships  may  observe  in  passing  that,  in  their 
opmion,  nothing  turns  on  the  position  of  the  appel- 
ant as  justice  of  the  peace.  To  protect  those  who  are 
&ot  able  to  protect  themselves  is  a  duty  which  every- 
BDB  owes  to  society.  The  Chief  Justice  went  on  to 
tell  the  jury  that  the  proper  authority  to  whom  such 
i  complaint  should  have  been  submitted  was  the 
mperintending  medical  officer ;  but  he  also  told  them 
that,  if  they  thought  that  the  appellant  had  addressed 
Khe  letter  to  the  inspector  of  constabulary  by  an 
honest  unintentional  mistake  as  to  the  prox>er 
anthoiity  to  deal  with  the  complaint,  then  the  com- 
Onmication  would  not  be  deprived  of  any  privilege 
to  which  it  would  have  been  entitled  had  it  been 
iddressed  to  the  superintending  medical  officer.  So 
bur  the  somming  up  seems  to  be  open  to  no  objection. 
Elie  Chief  Justice  then  proceedea  to  explain  to  the 
jnry  that  the  existence  of  privilege  was  contingent  on 
rhether,  in  their  opinion,  the  appellant  honestly 
believed  the  statements  contained  in  the  letter  to  be 
kroe.  The  meaning  of  the  Chief  Justice  is  made  per- 
Bectly  dear  by  what  follows.  After  referring  to  cases 
vhere  the  alleged  defamatory  matter  was  spoken  or 
written  by  mai^ters  with  reference  to  the  characters  of 


servants,  he  points  out  that,  in  such  cases,  '^  no  ques- 
tion as  to  the  bona  fid^s  of  the  defendant  arises  as 
preliminary  to  the  existence  of  privilege."  Where, 
however,  *'  it  is  alleged  that  the  defamatory  commu- 
nication was  made  in  discharge  of  a  duty,"  his  view 
was  that  the  defendant  must  "  satisfy  the  jury  that 
he  made  the  communication  with  a  belief  in  its 
truth."  "No  doubt,"  he  adds,  '*  the  dicta  of  some 
of  the  judges  in  the  masters  and  servants  cases  cited, 
seem  to  extend  to  all  classes  of  privileged  communi- 
cations ;  but  no  case  was  cited,  and  I  have  been  able 
to  find  none,  where,  when  privilege  was  claimed  on 
the  ground  that  the  communication  was  made  in  the 
discharge  of  a  duty,  it  has  been  held  that  the 
plaintiff,  to  support  his  action,  must  prove  express 
malice.  ...  In  the  one  case,  there  can  be  no 
room  for  doubt  that,  if  the  defendant  establish  the 
relation  which  existed  between  him  and  the  plaintiff, 
a  privilege  arises  which  can  only  be  overcome  by 
proof  of  express  malice.  In  the  other,  the  authorities 
already  cited  show  that,  where  a  defendant  claims 
privilege  in  respect  of  a  charge  of  misconduct  volun- 
teered by  him,  he  must  satisfy  the  jury  that  he  acted 
bond  fide  before  the  question  of  privilege  arises  for 
the  determination  of  ^e  judge." 

There  can  be  no  doubt,  therefore,  that  the  learned 
Chief  Justice  gave  the  jury  to  imderstand  that  it  lay 
upon  the  appellant  to  prove  affirmatively  that  he 
honestly  believed  the  statements  contained  in  the 
alleged  libel  to  be  true,  and  that,  unless  and  imtil 
that  was  made  out  by  him  to  their  satisfaction,  it  was 
not  incumbent  on  the  respondent  to  prove  express 
malice. 

Curran,  J.,  took  the  same  view  of  the  authorities, 
and  Northcote,  J.,  concurred. 

Notwithstanding  some  dicta  which,  taken  by  them- 
selves and  apart  from  the  special  circumstances  of  the 
cases  in  which  they  are  to  be  found,  may  seem  to 
support  the  view  of  the  Chief  Justice,  their  lordships 
are  of  opinion  that  no  distinction  can  be  drawn 
between  one  class  of  privileged  communications  and 
another,  and  that  precisely  the  same  considerations 
apply  to  all  cases  of  qualified  privilege.  *'  The 
proper  meaning  of  a  privileged  communication."  as 
Parke,  B.,  observes  ( PFri^Ai  v.  Wood^gaU,  2  C.  M.  & 
R.  577)  '*  is  only  this  :  that  the  occasion  on  which  the 
communication  was  made  rebuts  the  inference  primd 
facie  arising  from  a  statement  prejudicial  to  the 
character  of  the  plaintiff,  and  puts  it  upon  him  to 
prove  that  there  was  malice  in  fact — that  the  defend- 
ant was  actuated  by  motives  of  personal  spite  or  ill 
will,  independent  of  the  occasion  on  which  the  com- 
munication was  made."  There  is  no  reason  why  any 
greater  protection  should  be  given  to  a  communica- 
tion made  in  answer  to  an  inquiry  with  reference  to  a 
servant's  character  than  to  any  other  commimication 
made  from  a  sense  of  duty,  legal,  moral,  or  sociaL 
The  privilege  would  be  worth  very  little  if  a  person 
making  a  communication  on  a  privileged  occasion 
were  to  be  required,  in  the  first  place,  and  as  a  con- 
dition of  immunity,  to  prove  affirmatively  that  he 
honestly  believed  the  statement  to  be  true.  In  such 
a  case  ho7ia  fides  is  always  to  be  presumed. 

Their  lordships  consider  the  law  so  well  settled 
that  it  is  not,  in  their  opinion,  necessary  to  re- 
view the  authorities  cited  by  the  Chief  Justice.  The 
last  case  on  the  subject  is  Clarke  v.  Molyneuxy  to- 
which,  unfortunately,  the  attention  of  the  Supreme 
Court  was  not  called.  That  was  a  case,  not  of  master 
and  servant,  but  of  a  communicat.on  volunteered 
from  a  sense  of  duty.  A  verdict  was  found  for  the 
plaintiff.  But  it  was  set  aside  by  the  Court  of  Appeal 
on  the  ground  of  misdirection.  In  giving  his  judg- 
ment, Cotton,  L.J.,  used  the  following  language, 
every  word  of  which  is  apidiahte  to  the  present  case* 
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*'The  burden  of  proof,"  he  said,  "lay  upon  the 
plaintiff  to  show  that  the  defendant  was  actuated  by 
malice ;  but  the  learned  judge  told  the  jury  that  the 
defendant  might  defend  hinuBelf  by  the  fact  that  these 
communications  were  f  rivileged,  but  that  the  defend- 
ant must  satisfy  the  jury  that  what  he  did  he  did 
honS  fidcy  and  in  the  honest  belief  that  he  was  making 
statements  which  were  true.  It  is  dear  that  it  was 
not  for  the  defendant  to  prove  that  he  was  acting 
from  a  sense  of  duty,  but  for  the  plaintiff  to  satisfy 
the  jury  that  the  defendant  was  acting  from  some  other 
motive  than  a  sense  of  duty." 

Their  lordship  are  therefore  of  opinion  that  there 
was  a  misdirection  on  a  material  point,  which  may 
have  led  to  a  miscarriage.  Indeed  it  is  difficult  to  see 
how  the  jury  could  have  done  anything  but  find  for 
the  plaintiff,  having  regard  to  the  way  in  which 
the  question  was  presented  to  them.  The  jurv  were 
told  that  it  was  lor  the  defendant  to  prove  that  he 
honestly  believed  the  statements  in  his  letter  to  be 
true,  whereas  the  letter  itself  put  those  statements 
forward,  not  as  matters  of  the  truth  of  which  the 
writer  had  satisfied  himself,  but  as  matters  calling 
for  inquiry  and  consideration  by  the  proper  autiiori- 
ties. 

Their  lordships  think  that  the  verdict  cannot  stand, 
that  the  judgment  entered  thereon  and  tiiie  orders  of 
the  26th  of  July,  1888,  and  the  5th  of  September, 
1888,  ought  to  be  discharged,  and  that  there  ouffht 
to  be  a  new  trial,  but  only  on  the  terms  that  the  plea 
of  justification  is  not  to  be  raised  again.  It  seems  to 
their  lordships  that  that  issue  has  been  finally  dis- 
posed of. 

As  re^rds  the  costs  in  the  court  below,  their  lord- 
ships think  that  the  respondent  is  entitled  to  tiie  costs 
of  the  issue  as  to  justification,  and  tiiat  the  other 
costs  of  the  trial  and  the  costs  of  the  motion  for  a 
new  trial,  and  the  argument  upon  the  rule  before 
the  Supreme  Court  ought  to  abide  the  result  of  the 
new  tnal.  Their  lordships  wiU  humbly  advise  her 
Majesty  accordingly.  The  appellant  must  have  the 
oosts  of  this  apx>eal. 

Solicitors  for  the  appellant,  TucJcer  <£;  Lctke. 

Solicitors  for  the  respondent,  Tippetts  it  Son, 


July  11,  15,  1890. 
Lyons  v.  Hoffnung.  (a.) 

[On  appeal  from  the  Supreme   Court  of  New   South 
Wales,) 

Stoppage  in  transitu — Duration   of  right   of  unpaid 
vendor. 

Where  goods  are  delivered  to  a  carrier  to  be  carried  to 
a  desti7iatio7i  indicated  at  the  time  of  sale^  it  is  im- 
material  whether  the  carrier  is  or  is  not  therein/  con- 
stituted an  agent  of  the  purchaser  for  the  purpose  of 
jpassing  the  property  to  him. 

The  transitus  lasts  until  the  destination  is  reached. 

This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  New  South  Wales,  dated  the  14th  of 
September,  1888,  setting  aside  a  verdict  in  favour  of 
tiie  appellant  and  granting  a  new  trial.  The  case  is 
reported  in  9  L.  R.  N.  S.  W.  313. 

Hie  majority  of  the  judges  of  the  court  below  held 
that  the  verdict  was  against  evidence,  and  that  there 
had  been  a  misdirection  by  the  Chief  Justice. 

The  appellant,  who  brought  the  action,  was  the 


(a.)  Reported  by  J.  M.  Collyeb,  Esq.,  Barrister-at- 
Law. 


assignee  in  bankruptcv  of  one  William  Clare,  tiie 
respondent,  who,  as  well  as  the  bankrupt,  carnal  on 
business  in  Sydney,  with  the  defendants. 

The  action  was  brought  against  them  for  the 
conversion  of  goods  which  thev  had  sold  to  dare 
upon  credit.  Upon  hearing  of  Clare*B  insolvency  they 
obtained  the  goods,  then  on  board  the  8.8.  Gambier, 
and  destined  for  Eimberley,  upon  giving  an  indenmity 
to  the  owners  or  charterers  of  the  ship,  Meaais.  Wbl 
Howard  Smith  &  Sons  (limited). 

The  defendants  contended  that  this  was  a  stoppage 
in  transitu,  legitimately  effected  by  them  as  nnpaii 
vendors. 

The  learned  Chief  Justice  directed  the  jury  at  tbs 
trial  that  the  exchange  of  biUs  of  ladiog  between  dan 
and  Howard  Smith  &  Co.  and  the  payment  of 
freight  constituted  a  fresh  contract  between  dan 
and  the  charterers  as  his  agents,  and  was  eqmvakot 
to  a  delivery  to  Clare. 

The  facts  are  reported  in  their  lordships*  judgmsnt 

Barnes,  Q.C,  and  Hovoard  Smith,  for  the  appeDant, 
supported  the  verdict. — ^The  contract  between  daie 
and  the  respondents  was  that  they  should  ddiver  die 
goods  to  Clare  at  Howard  Smith  &  Co.'s  whazf. 
The  delivery  having  been  made,  the  transitus  vas 
ended. 

They  referred  to  Dixon  v.  Baldweuy  5  East,  175; 
Kendalls.  Marshall,  Stevens,  A  Co.,  31  W.  B.  597,  11 
Q.  B.  D.  356 ;  Bethell  v.  Clark,  36  W.  R.  185,  611. 19 
Q.  B.  D.  553,  20  a  B.  D.  615 ;  Valpy  v.  Qibso/i^  4 
C.  B.  837  ;  Ex  parte  Watson,  25  W.  R.  489,  5  Ch.  D. 
35 ;    Whiteliead  v.  Anderson,  9  M.  &  W.  518. 

Finlay,  Q.C,  and  Pollard,  were  not  called  upon. 

The  judgment  of  their  lordships  (Lord  WATSOJr 
Lord  Hebschell,  Sir  Babnes  Pbaoogk,  and  Sir 
RiOHAKD  Couch)  was  delivered  by 

Lord  Hersohell. — ^The  question  raised  in  tint 
action  is  whetheir  the  respondents,  who  ai^  merebanti 
carrying  on  business  in  Sydney,  were  entitled  to  stop 
in  transitu  certain  goods  which  were  purchased  oi 
them  by  WilliBun  Clare,  the  trustee  under  wfaofs 
insolvency  is  the  appellant  on  the  present  appeal,  and 
was  the  plaintiff  in  the  action  below. 

At  the  trial  evidence  was  given  by  William  C9ai» 
that  when  he  purchased  the  goods  he  gave  instniO' 
tions  to  Davis,  who  was  acting  on  behalf  cf  tbe 

WC 

vendors,  to  mark  the  packages    ^    ,  that  is :  Williaa 

Clare,  Kimberley,  and  that  he  told  him  to  send  ^ 
goods,  when  packed  and  marked,  down  to  Howazd 
Smith  &  Co.'s  wharf  in  Sydney.    He  stated  that  1» 

gave  no  other  instructions,  but  on  cross-eraTninaticn 
e  admitted  that  he  had  told  Marks  that  the  goodi 
were  going  to  Kimberley ;  that  he  was  going  to  tak» 
the  goods  there ;  that  they  were  going  with  \m» 
The  evidence  given  by  Marlu  was,  that  a  day  or  two 
before  the  purchase  he  saw  Clare,  who  told  him  tiiat 
he  was  going  to  Kimberley;  that  he  wanted  tlM 
goods  he  was  purchasing  to  be  shipprad  by  the  M 
boat,  which  was  The  Oamhier ;  and  evidence  was  also 
ffiven  by  Davis  that  at  the  date  of  the  purcbaat 
Clare  had  stated  that  he  was  undecided  whether  tbs 
goods  were  to  go  by  The  Oambier  or  some  othsr 
vessel,  but  that  he  would  let  them  know ;  and  tiiat 
he  came  two  days  later  and  told  them  the  goodi 
were  to  be  shipped  by  The  Oambier  to  Kimberi^. 

Messrs.  Howard  Smith  &  Co.,  to  whose  wharf  the 
ffoods  were  to  be  sent,  are  dupowners,  and  ««** 
known  to  both  parties  to  be  then  loading  vesseli  fsK 
the  port  of  Kimbeiiey,  the  earliest  of  their  vesMis  to 
sail  oeing  The  Oambier.  The  goods  were  sent  hf  ^ 
respondents  to  Howard  Smith  &  Co.'8  wharf,  ud  a 
document  was  sent  with  them  which  was  mitialad  oa 
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behalf  of  Howard  Smith  &  Co.  by  one  of  their 
employes,  which  was  in  these  terms : — **  Wm.  Howard 
flmith  &  Sons  (Limited),  Sydney,  20/5/86.  Steamer 
Gambier.  For  King's  Sound.  Shipper,  S.  Hoffhung 
ft  Go.  Consignee,  W.  Clare.  Goods,  Kimberley." 
It  appears  that  in  respect  of  some  of  the  goods,  those 
apparently  that  were  in  bond,  a  more  ela1x>rate  form 
of  receipt  wasgiven  by  tiie  shipowners,  but  in  those 
leoeipts  also  ^ffiaung  &  Co.  were  described  as  the 
flhq>pers  of  the  goods,  Clare  as  the  consignee,  and  the 
place  of  destination  as  Kimb^rley. 

At  the  trial  before  the  Chief  Justice  several  questions 
were  put  to  the  jury.  The  first  three  were  in  these 
terms: — (1)  "Did  dare  instruct  the  defendants  to 
deliirer  the  goods  to  Clare  at  Howard  Smith  &  Co.'s 
wharf,  and  did  the  defendants  accept  such  instruc- 
tioDS  ? — Yes.  (2)  If  so,  did  the  defendants  in  fact 
deliyer  the  goods  at  Howard  Smith  &  Co.'s  wharf  in 
accordance  with  such  instructions  ? — ^Yes.  (3)  Did 
dare  instruct  the  defendants  to  ship  the  goods  by 
the  8.S.  QambieTj  and  consign  them  to  him  at  Kim- 
faerley  ? — No."  The  fourth  is  immaterial,  and  it  was 
not  answered  by  the  jury.  The  fifth  was  in  these 
tenns : — "  After  the  goods  were  in  fact  delivered  at 
Howard  Smith  &  C^.'s  wharf,  was  any  contract 
entered  into  between  Clare  and  Howard  Smith  &  Co. 
to  ship  the  goods  to  Kimberley  on  his  account? — 
Yes." 

Upon  those  findings  the  Chief  Justice  entered  the 
veruct  for  the  plaintiff.  A  rule  was  afterwards 
obtained  to  set  aside  that  verdict  and  for  a  new  trial, 
on  the  ground  that  the  findings  of  the  jury  were 
against  the  weight  of  evidence,  and  also  on  the 
ground  that  the  learned  Chief  Justice  had  misdirected 
the  jury  on  a  point  to  which  their  lordships  will  call 
attention  hereafter.  That  rule  came  on  for  argument 
before  three  learned  judges  in  the  Supreme  Court,  and 
was  made  absolute  for  a  new  trial  by  a  majority  of 
those  judges. 

The  first  question  their  lordships  have  to  consider  is 
whether  the  verdict  can,  as  the  appellant  alleges,  be 
supported  as  being  right  upon  a  true  view  of  the  facts 
proved  at  the  trial,  or  at  least  as  being  one  which 
might  reasonably  be  found  by  the  jury.  The  first  two 
questions  put  to  the  jury  appear  to  their  lordships  to 
oe  possibly  open  to  the  charge  of  ambiguity,  rt  the 
meaning  of  tiie  language  us^ :  ''  Did  Clare  instruct 
the  defendants  to  deHver  the  goods  to  Clare  at 
Howard  Smith  &  Co.*s  wharf  P  "  and  *'  Did  the  defend- 
ants in  fact  deliver  the  ^ods  at  Howard  Smith  &  Co.'s 
wharf  in  accordance  with  such  instructions  ?  "  be : — 
were  the  instructions  to  deliver  them  to  Clare  per- 
sonally at  Howiurd  Smith  &  Co.*s  wharf,  and  were 
tiiose  instructions  obeyed  ? — ^it  is  obviously  impossible 
to  support  the  finding.  But  even  if  the  meamng  be : 
— were  the  defendants  to  deliver  the  goods  to  Cl^  at 
Howard  Smith  &  Co.*s  wharf  in  this  sense,  that  they 
were  to  be  held  by  Howard  Smith  &  Co.  for  Clare, 
not  as  carriers,  but  as  his  agent  in  some  other 
capacity  ? — the  verdict  appears  to  their  lordships  to 
be  entirely  against  the  weight  of  evidence,  or  indeed 
to  have  no  evidence  at  all  to  support  it.  If  aU  that 
"was  meant  be : — were  the  goods  to  be  delivered  to 
dare  at  Howard  Smith  &  (>).'s  wharf  in  this  sense, 
that  the  transaction  of  sale  and  delivery  was  to  be 
then  completed,  so  that  the  property  should  pass  to 
dare  ana  he  should  become  the  owner  of  the  goods  ? 
— ^the  finding  would  be  perfectly  correct,  but  wholly 
immaterlHl  upon  the  question  whether  the  respondents 
had  a  right  to  stop  the  foods  in  transitu, 

Beliance  was  placed  by  the  appellant  on  the  fact 
that  the  receipts  which  have  been  mentioned  were 
handed  over  by  the  respondents  to  Clare,  and  that, 
being  in  possession  of  these  receipts,  he  obtained  from 
Howard  Smith  &  Co.  a  bill  of  lading.     He  stated 


that  in  that  bill  of  lading  he  was  named  as  consignee, 
but  that  the  name  of  Hoffiiunf  &  Co.  did  not  appear 
as  shippers.  Their  lordships  uunk  that  some  doubt 
may  well  be  entertaiaed  whether  he  is  accurate  in  that 
statement,  having  regard  to  the  evidence  as  to  the 
course  of  business,  and  indeed  applying  common 
knowledge  as  to  the  course  which  such  a  transaction 
would  ordinarily  take.  But,  however  that  may  be, 
and  assuming  it  to  be  the  fact  that  he  did  obtain  such 
a  bill  a  lading,  in  their  lordships'  opinion  the  circum- 
stance is  wholly  immaterial.  The  goods  were  un- 
doubtedly carried  by  the  vessel  Gamhier  on  a  voyage 
to  Kimberley,  and  were  in  transit  upon  that 
voyage  at  the  time  when,  owing  to  the  insol- 
vency of  Clare,  the  respondents  stopped  them. 
The  arrangement  for  the  freight  at  which  the 
goods  were  carried  appears  to  have  been  made 
in  contemplation  of  tins  and  other  purchases  by 
Clare  before  the  date  when  those  purchases  were 
effected.  The  shipowners  imdertook,  in  considera- 
tion of  the  fact  that  he  was  about  to  have  a  consider- 
able quantity  of  goods  shipped,  to  carry  them  some- 
what below  tlie  ordinary  freight.  As  far  as  the 
evidence  goes  no  transaction  with  regard  to  the 
carria^  of  these  goods  took  place  between  dare  and 
the  shipowners  after  the  date  of  the  purchase,  except 
the  exchange  of  the  receipts  which  have  be^  men- 
tioned for  the  bill  of  lading.  Even  assuming  that 
the  jury  were  entitled  to  difflre^ard  all  the  oral  evi- 
dence in  the  case  except  that  given  by  Clare,  and  to 
act  upon  that  evidence  alone,  in  the  opinion  of  their 
lordships  the  decision  ought  to  have  been  in  favour  of 
the  defendants  in  the  action. 

It  appears  to  their  lordships  that,  upon  the  imdis- 
puted  facts  of  the  case,  the  riffht  to  stop  in  transitu, 
under  the  circumstances  proved  at  the  trial  was  clear. 
The  goods  at  the  time  of  the  purchase  were  un- 
doubtedly intended  by  the  purchaser  to  pass  direct 
from  the  possession  of  the  vendors  into  the  possession 
of  a  carrier  to  be  carried  to  a  destination  intimated 
by  the  purchaser  to  the  vendors  at  the  time  of  the 
sale ;  because,  although  the  language  used  by  Clare, 
according  to  his  evidence,  was  that  he  was  going  to 
l^mberley,  and  going  to  take  these  goods  with  mm, 
that  language  must  be  interpreted  according  to  the 
ordinary  course  of  business  as  it  would  be  understood 
by  business  men ;  and  it  is  obvious  that  Clare  was  not 
going  to  take  these  goods  with  him  in  any  other 
sense  than  that  he  intended  himself  to  be  a  passenger 
by  the  vessel  on  which  they  were  to  be  shipped,  and 
by  which  they  were  to  be  carried,  his  intention  beinff 
that  the  goods  ahould  be  shipped  on  board  that  vessel 
as  cargo  in  the  ordinary  way,  carried  by  carriers  to 
their  destination,  and  there  delivered  to  lum. 

These  circumstances  appear  to  their  lordships  suffi- 
cient to  indicate  that  the  right  to  stop  in  tranHtu 
existed.  The  test  laid  down  by  Lord  Ellenborough 
in  the  case  of  Dixtm  and  Others  v.  Baldwen  and 
Another,  5  East,  p.  175,  appears  clearly  to  cover  such 
a  case  as  this.  Alluding  to  the  case  of  Hunter  v. 
Beale  (cited  in  Ellis  v.  Hunt,  3  T.  E.  467),  in  which  it 
was  said  that  *'  the  goods  must  come  to  the  corporeal 
touch  of  the  vendees,  in  order  to  oust  the  right  of 
stopping  in  transitu,*^  Lord  Ellenborough  says  that 
this  was  **a  figurative  expression,  rarely,  if  ever, 
strictly  true.  If  it  be  predicated  of  the  vendee's  own 
actual  touch,  or  of  ^e  touch  of  any  other  person,  it 
comes  in  each  instance  to  a  question  whether  the 
party  to  whose  touch  it  actually  comes  be  an  agent  so 
far  representing  the  principal  as  to  make  a  delivery  to 
him  a  full,  effectual,  and  mud  delivery  to  the  princi* 
pal,  as  contradisting^uished  from  a  delivery  to  a  person 
virtually  acting  as  a  carrier  or  mean  of  conveyance  to 
or  on  the  account  of  the  principal  in  a  mere  course  of 
transit  towards  him."    llhflUordships  think  it  cannot 
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be  doubted  tbat  in  the  present  C€ise,  putting  the  case 
most  favourably  for  the  appellant,  the  goods  came 
into  the  hands  of  Howard  Smith  &  Co.  as  carriers  on 
Clare's  account. 

The  law  appears  to  their  lordships  to  be  very  clearly 
and  accurately  laid  down  by  the  Master  of  the  Rolls 
in  the  case  of  Bethell  v.  Clarke,  20  Q.  B.  D.,  p.  617. 
He  says :  "  When  the  goods  have  not  been  delivered 
to  the  purchaser,  or  to  any  agent  of  his  to  hold  for 
him  otherwise  than  as  a  carrier,  but  are  still  in  the 
hands  of  the  carrier  as  such  and  for  the  purposes 
of  the  transit,  then,  although  such  carrier  was 
the  purchaser's  agent  to  accept  delivery  so  as  to 
pass  the  property,  nevertheless,  the  goods  are 
in  transitu  and  may  be  stopped."  The  present 
case  appears  to  fall  distinctly  within  the  terms 
there  employed.  The  goods  had  not  been  de- 
livered either  to  Clare  or  to  any  agent  of  his  to  hold 
for  him  otherwise  than  as  a  carrier,  but  were  still  in 
the  hands  of  the  carrier  as  such  and  for  the  purposes 
of  the  transit.  There  does  not  seem  to  be  any  pre- 
tence for  the  allegation  that  Howard  Smith  &  Co. 
were  ever  intended  to  receive  or  hold,  or  ever  did  re- 
ceive or  hold,  these  goods  except  as  carriers,  to  convey 
them  to  their  destination,  Kimberley.  No  arrange- 
ment other  than  an  arrangement  with  reference  to  the 
terms  of  freight  had  been  made  by  Clare  before  the 
goods  were  put  into  the  possession  of  Howard  Smith 
&  Co.  They  were  received  by  Howard  Smith  &  Co. 
upon  the  terms — for  they  signed  receipt  notes  to  that 
effect — that  they  should  be  carried  by  them  to  Kim- 
berley, by  means  of  a  particular  vessel.  Those  re- 
ceipts, showing  the  terms  upon  which  the  goods  had 
be^  received,  passed  into  the  hands  of  Clare,  and 
were  acted  upon  by  him  without  the  slightest  objec- 
tion to  their  lorm.  After  he  had  obtained  possession 
of  the  receipt  -notes  all  that  he  did  was  to  exchange 
them  for  a  biU  of  lading,  in  order  that  they  might, 
under  that  bill  of  lading,  be  carried  to  Eambeney, 
their  destination.  There  does  not,  therefore,  seem  to 
be  throughout  the  whole  transaction  the  slightest  evi- 
dence that  Howard  Smith  &  Co.  ever  held  or  were  in- 
tended to  hold  these  goods  otherwise  than  as  carriers 
to  be  taken  by  them  to  their  destination. 

Under  these  circumstances  it  seems  difficult  to  un- 
derstand the  contention  that  the  right  of  stoppage  in 
transitu  did  not  exist.  The  learned  Chief  Justice,  in 
summing  up  to  the  jury,  appears  to  have  told  them 
that  if  Clare  made  a  new  contract  with  Howard  Smith 
&  Co.  in  respect  of  the  carriage  of  these  goods  after 
they  came  into  their  possession,  that  would  be  suffi- 
cient to  constitute  a  delivery  to  Clare,  which  would 
J)at  an  end  to  any  right  to  stop  in  transitu*  Their 
ordships  gather  this  from  the  particular  direction 
complamed  of,  and  which  formed  one  of  the  grounds 
on  which  the  rule  was  granted.  The  ground  was : — 
'*  That  his  Honour,  it  is  submitted,  erroneously  told 
the  jury  that  if  Clare  handed  up  to  Howard  Smith  & 
Sons  (Limited)  the  bills  of  lading,  or  shipping  re- 
ceipts, received  by  him  from  the  defendants,  and  re- 
ceived from  Howard  Smith  &  Sons  (Limited)  another 
bill  of  lading,  it  was  of  no  moment  whether  the  latter 
bill  of  lading  contained  the  names  of  the  defendants 
as  shippers,  because  if  at  that  time  they  entered  into 
a  contract  witii  Clare  to  carry  i^ese  goods,  and  were 
paid  freight,  then  there  would  be  a  fresh  contract 
with  Ck^,  under  which  Howard  Smith  &  Sons 
(Limited)  became  Clare's  agents  and  it  would  be 
equivalent  to  a  delivery  to  Clare."  No  doubt  it  might 
be  equivalent  to  a  delivery  to  Clare  for  the  purpose  of 
passing  the  property  to  dlare,  but  if  his  Honour  in- 
tended to  instruot  the  jury  that  such  a  contract 
«ntered  into  between  Clare  and  the  shipowners  would 
be  equivalent  to  the  shipowners  holding  the  goods  for 
dare  otherwise  than  as  carriers,  and  becoming  his 


agents  so  as  to  create  a  new  transaction,  hsTiog  its 
initiation  only  at  that  time,  their  lordships  are  ua&bte 
to  agree  with  the  law  which  appears  to  have  been 
laid  down.  If  the  goods  were  received  by  Howud 
Smith  &  Co.  to  be  carried  to  Kimberley,  and  this  iru 
indicated  as  the  destination  of  the  goods  at  the  time 
when  the  vendors  were  instructed  to  deliver  the  goods 
to  the  carriers,  then,  in  the  view  which  their  lordships 
take,  it  is  immaterial  whether  a  fresh  bill  of  lading 
was  obtained  by  Clare  or  whether  that  bill  of  lading 
contained  the  name  of  Clare  or  of  the  defendants  as 
shippers. 

The  appellant  relied  upon  several  cases  which  were 
pressed  by  the  learned  counsel  on  their  lordships,  in 
which  it  had  been  held  that  although  the  vendor  knew 
that  some  foreign  destination  was  intended  for  the 
goods,  yet  if  he  delivered  them  to  a  shipping  agent  to 
be  by  him  sent  abroad,  the  transit,  so  far  as  the 
vendor  was  concerned,  then  came  to  an  end,  and  that 
there  was  no  right  in  the  vendor  to  stop  on  the  sob- 
sequent  voyage.  Their  lordships  do  not  think  tiiat 
those  cases  are  in  any  way  applicable  to  the  drcmn- 
stances  existing  here.  There  the  delivery  was  not  a 
delivery  by  the  vendor  to  the  carrier  to  be  carried  to  a 
destination  indicated  at  the  time  of  sale.  A  new 
transit  commenced  which  had  its  origin  in  the  action 
of  the  shipping  or  forwarding  agent,  as  the  case 
might  be,  which  appears  to  be  an  altogether  different 
case  from  that  with  which  their  lordships  have  to 
deal,  where  the  goods  passed  direct  from  the  hands  of 
the  vendors  into  the  hands  of  the  carriers  to  be  canied 
to  the  destination  then  contemplated  by  both  parties. 

Their  lordships  will,  therefore,  humbly  advise  her 
Majesty  that  the  judgment  appealed  from  be  affirmed. 
The  appellant  must  pay  the  costs  of  the  appeaL 

Solicitors  for  the  appellant,  WaiJcer,  Meichume^  i 
Walker. 

Solicitors  for  the  respondents,  Helmshy  <fe  Helitalef. 


(Sourt  ot  appeal. 


From  Q.  B.  Div.  March  21. 

Steinman  &  Co.  v,  Angiee  Line  (Limited),  (a.) 

Ship — Bill  of  lading — Exceptions — "  Thieves  of  irikrf- 
ever  kind,  whether  on  board  or  notf  or  by  land  or  sea  ^ 
— Thefts  by  stevedores  employed-  by  shipowner. 

Goods  were  shipped  luuler  a  bill  of  lading  which  \ 
provided  that  the  shipoivnsr  should  not  be  liable  for  aay  | 
loss  cr  damage  caused  by  (inter  alia)  **  thiei^es  of  what' 
ever  kind,  whether  on  board  or  no*,  or  by  land  cr  «a." 
The  goods  were  stolen  during  the  stowage  by  some  of  the 
stevedore^ s  men,  who  were  paid  by  and  in  the  service  af 
the  shipowner,  ■ 

Held,  thai  the  words  **  thieves  of  whatever  kind"  did 
not  relieve  the  shipoivner  from  liability  for  thefts  com' 
mitted  by  persons  in  his  service. 

Appeal  from  the  judgment  of  A.  L.  Smith,  J.,  st 
the  tnal  of  the  action  without  a  jury. 

The  plaintiffs  shipped  certain  goods  on  boonl  the 
def endfiuits'  steamslup  for  carriage  from  Liveq)Ool  to 
Buenos  Ayres  under  a  bill  of  lading  which  provided 
in  the  exception  clause  that  the  defendants  were  not 
to  be  liable  for  any  loss  or  damage  caused  by  "the 
act  of  Gk>d,  the  Queen's  enemies,  pirates,  robbers,  or 
t^eves  of  whatever  kind,  whether  on  board  or  not»  or 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Banistar-rt- 
Law. 


Vol.  XXXIX.   [April  18, 1891]  THE  WEEKLY  REPORTER. 


393 


ConiT  OF  Appeal. 


Steinmax  &  Co.  V,  Angier  Line  (Limited). 


Court  of  Appeal. 


by  land  or  sea,  barratry  of  the  master  or  mariners,** 
and  at  the  foot  was  ihe  following  clause : — **  It  is 
expressly  agreed  that  and  declared  that  the  ship- 
owner snail  not  be  liable  for  or  in  respect  of  any 
neglect  or  error  in  judgment  on  the  part  of  the 
master,  pilot,  crew,  or  other  persons  whomsoever  in  his 
service  or  employment.*' 

Upon  the  ship*s  arrival  at  Buenos  Ayres  some  of 
the  goods  were  found  to  be  missing,  and  the  plaintiffs 
brought  an  action  to  recover  damages  for  their  non- 
delivery. The  learned  judge  found  as  a  fact  that  the 
goods  had  been  stolen  during  the  stowage  by  some 
of  the  stevedore's  men,  who,  it  was  admitted,  were 
paid  by  and  in  the  service  of  the  shipowners ;  and  held 
that  the  exception  of  "thieves  of  whatever  kind, 
whether  on  board  or  not,  or  by  land  or  sea  **  did  not 
relieve  the  shipowners  from  liability.  He  accordingly 
gave  judgment  for  the  plaintiffs. 

The  d^endants  appealed. 

Barries,  Q,C.,  and  Uurst,  for  the  defendants. 

Bigham,  Q.C,  and  Carver,  for  the  plaintiff. 

The  argiiments  and  the  authorities  are  fully  referred 
•to  in  the  judgment. 

Cur,  adv,  vult, 

March  21. — Bowen,  L.J.,  read  the  following 
judgment : — This  is  an  action  brought  by  the  owner 
-<jf  goods  against  the  shipowner  in  respect  of  the  loss 
of  cargo,  found  by  A.  L.  Smith,  J.,  to  have  been 
stolen  oy  the  stevedore's  men  during  stowage.  The 
bQl  of  lading  includes  among  the  exceptions  "'  thieves 
•of  whatever  kind,  whether  on  board  or  not,  or  by  land 
or  sea."  The  stevedore  under  the  charter-party  was 
appointed  by  the  charterer,  but  paid  by  the  ship  and 
in  the  service  of  the  ship.  Is  the  shipowner  liable  to 
make  good  the  loss  ?  This  depends  upon  the  true 
construction  of  the  exception  and  its  effect  on  the 
prima  facie  liability  of  the  shipown^'r,  from  which  the 
exceptions  are  intended  within  defined  limits  to  release 
him.  The  history  of  the  introduction  into  English 
policies  and  English  biUs  of  lading  of  special  pro- 
visions as  to  "  thieves  **  requires  to  be  borne  in  mind. 
The  broad  principle  of  commercial  law  always  was, 
and  is,  that  the  ship,  in  the  absence  of  express  pro- 
vision to  the  contrary,  was  liable  to  the  cargo-owner 
for  losses  occasioned  by  theft  committed  on  board. 
This  idea  was  of  cardinal  moment  both  in  the  law  of 
insurance  and  in  the  law  of  carriers.  In  the  earliest 
forms  of  insurance,  before  ^e  middle  of  the  17th 
centuiT.  there  were  no  express  words  which  covered 
losses  by  theft,  and  theft  on  board  a  vessdi,  since  it 
presomably  proceeded  from  negligent  custody  and 
not  from  accident,  was  not  a  penl  of  the  sea.  Fur- 
turn  non  est  casus  fortuitus,  "  Insurers,'*  says 
Emerigon  (cap.  12,  sec.  29),  **  are  not  liable  for 
ample  theft  committed  on  board  the  vessel,  because 
it  is  presumed,  with  reason,  that  the  accident  has 
happened  through  some  default  of  the  captain  or 
'Crew.**  About  the  middle  of  the  century  in  question 
the  word  "  thieves  **  found  its  way  into  the  list  of  the 
marine  casualties  against  which  insurances  were 
effected,  and  from  this  time  forth  there  has  been  a 
ncuziing  discussion  both  in  England  and  America  as 
to  the  extent  to  which  in  policies  of  insurance  effect 
ought  to  be  given  to  this  special  stipulation.  Bobbery 
imports  violence,  but  *'  theft,**  which,  properly  speak- 
ing, does  not,  may  be  of  several  kinds,  l^ere  may  be 
the  assailing  thief  from  outside,  the  thief  who 
^'  breaks  through  and  steals  ** ;  there  may  be  a  thief 
on  board  among  those  who  are  lawfully  on  board ; 
there  may,  lastiy,  be  a  thief  among  the  crew.  The 
controversy  has  principally  turned  upon  the  question 
whether  the  term  *'  thieves  '*  ought  not  to  be  confined 
to  the  first  of  these  categories — viz.,  the  depredators 


outside  the  ship.  That  the  expression  was  wide 
enough  to  cover,  not  merely  thefts  on  board  by 
passengers,  but  also  thieves  among  the  crew  or 
servants  of  the  shipowner,  has  scarcely  been  suggested, 
except  in  an  American  authority  which  will  hereafter 
be  mentioned. 

At  the  first  it  appears  to  have  been  uncertcun  to 
what  extent  the  introduction  into  English  policies  ol 
the  word  *'  thieves  **  really  affected  the  insurer.  In 
Malyne*s  Lex  Mercatoiia,  c.  25,  the  term  is  inter- 
preted to  mean  **  assailing  thieves,'*  "  for  otherwise," 
says  Malyne,  "if  there  be  thieves  on  shipboard 
.  .  .  the  master  of  the  ship  is  to  answer  for  that 
and  make  it  good,  so  that  the  assurers  are  not  to  be 
charged  with  any  such  loss,*'  which,  Malyne  adds, 
"  sometimes  is  not  observed  ** :  see  also  Boccus  de 
Navibus,  caps.  42  and  43:  Beawes,  6th  ed.,  196; 
Weskett  on  Insurance,  ed.  of  1781 ;  1  Marshall  (In- 
surance) 187.  The  lang^ge  of  Malyne  has  not  been, 
however,  universally  accepted  as  applicable  to  those 
policies  where  express  mention  is  made  of  thieves: 
see  Park  (Insurance),  ed.  of  1809,  p.  30.  And  in  the 
case  of  the  Atlantic  Insurance  Co,  v.  Stvrrmv,  5  Paige, 
Chancery  New  York,  293  (a.d.  1835),  Walworth 
(Chancellor)  distinguishes  the  expression  used  in 
Malyne,  Weskett,  Boccus,  and  Emerigon,  on  the 
ground  that  they  are  speaking  only  of  the  general 
contract  against  loss  by  sea  risks  and  without  .rpfer- 
ence  to  the  express  clause  in  modem  policies  against 
loss  by  thieves.  The  Chancellor  accordingly  held  the 
insurer  liable  for  a  loss  occasioned  by  tiie  act  of 
thieves  who  had  no  connection  with  the  ^p,  although 
the  master  and  ship  might  also  be  liable  as  carriers 
on  their  bills  of  ladmg.  In  the  American  Insurance  Co^ 
of  New  York  v.  Bryan,  1  Hill,  N.  Y.  25  (a.d.  1841),  a 
similar  question  arose  before  the  Supreme  Court  of 
New  York  in  an  action  upon  a  policy  which  contained 
the  word  **  thieves.**  The  Chief  Justice  at  the  trial 
had  directed  the  jury  that  a  loss  by  theft,  whether 
by  assailing  thieves  or  by  embezzlement  of  the  crew, 
or  by  whatever  person,  was  within  the  policy,  and 
this  direction  was  upheld  by  the  court. 

No  English  case,  however,  has  gone  to  this  extent. 
And  the  law  so  laid  down  has  been  doubted  by  writers 
of  authority  (see  3  Kent*s  Com.,  12th  ed.,  303;  1 
Phillips  on  Insurance,  2nd  ed.,  149.)  The  introduction 
of  the  term  "  <hieves  **  into  the  exceptions  in  English 
bills  of  ladmg  is  of  a  later  date,  in  older  bills  of  lading 
dangers  of  the  sea  being  the  only  accidents  excepted : 
Beawes,  p.  196;  Abbott,  5th  ed.,  p.  214.  For  goods 
stolen  or  embezzled  the  master  was  liable,  unless  there 
was  vis  major :  1  Molloy,  329.  By  degrees  the  list  of 
exceptions  was  expanded,  and  the  word  **  thieves  **  in 
a  bill  of  lading  has  received  a  judicial  interpretation 
in  the  case  of  Taylor  v.  Liverpool  and  Great  Western 
Steamship  Co,,  22  W.  E.  752,  L.  B.  9  Q.  B.  547.  It  was 
there  held  in  effect  that  the  term  was  oidy  intended 
to  deal  with  thefts  by  persons  "  not  belonging  **  to 
the  ship,  an  expression  which,  however,  is  ambiguous, 
but  wmch  in  Taylor*s  case  seems  to  be  used  as  equiva- 
lent to  persons  outside  the  ship.  The  present  form  of 
bill  of  mding  is  subsequent  in  date  to  the  decision  in 
Tavlor^s  case,  and  is  designed  apparentiy  to  widen 
still  further  the  meaning  there  attiibuted  to  the  word 
**  thieves.**  But  thieves  may  "  belong  **  to  a  ship  in 
two  ways.  They  may  be  x)ersons  who,  though  tney 
are  lawfully  on  board,  have  nothing  to  do  with  the 
service  of  the  ship ;  or  they  may  m  the  master  and 
crew  or  persons  m  the  service  of  the  ship.  Is  the 
language  *' thieves  of  whatever  kind,  whether  on 
board  or  not,  or  by  land  or  sea,"  intended  in  this  bill 
of  lading  to  add  lioth  of  these  classes  of  depredators 
or  only  the  former  class  to  the  "  outside  thieves  "  who 
were  previou^  covered  l^^he  word  in  ordinary  bills 
of  lading?    Ilus  qr  ^strootion  must  Y 
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decided  on  the  brocul  prinoiple  which  has  been  so  long 
and  so  constantly  invokea  in  the  interpretation  of 
contracts  with  carriers  by  sea  as  well  as  land — ^viz., 
tiiat  words  of  general  exemption  from  liability  are 
only  intended  (imless  the  words  are  clear)  to  reUeve 
the  carrier  from  liability  where  there  has  been  no  mis- 
oonduct  or  default  on  his  part  or  that  of  his  servants, 
l^e  exceptions  in  a  bill  of  lading  are  not  intended  to 
excuse  the  carrier  from  the  obligation  of  bringing  due 
skill  and  care  on  the  part  of  himself  and  his  servants 
to  bear  both  upon  the  stowing  and  upon  the  carrying 
of  the  cargo.  £ven  in  cases  within  the  exceptions  the 
shipowner  is  not  protected  if  default  or  negligence  on 
his  part  or  that  of  ms  servants  has  contributed  to  theloss. 
Accordingly,  in  Orill  v.  General  Iron  Screw  Colliery 
Co.,  14  W.  R.  893,  L.  R.  1  C.  P.  600,  on  appeal,  16 
W.  R.  796,  L.  R.  3  C.  P.  476,  an  exception  m  a  bill 
of  lading  of  **  accidents  of  whatever  nature  or  kind 
soever  "  was  held  not  to  cover  a  collision  caused  by 
the  negligence  of  master  and  crew.  (See  also 
Phillipe  V.  aarky  5  W.  R.  o82,  2  C.  B.  N.  S.  166, 
and  Czech  v.  General  Steam  Navigation  Co.,  16  W.  R.  130, 
L.  R.  3  C.  P.  14.)  It  is  the  duty  of  the  shipowner 
by  himself  and  ms  servants  to  do  all  he  can  to  avoid 
the  excepted  perils — the  exception,  in  other  words, 
limits  i^e  liability,  not  the  duty.  TJpon  this  ground, 
I  am  of  opinion  on  this  bill  of  lading  that  l£e  mere 
introduction  into  the  list  of  exceptions  of  the  words 
<<  thieves  of  whatever  kind,"  &c.,  does  not  relieve  the 
shipowner  from  liability  for  the  thefts  committed  by 
those  in  the  service  of  ihe  ship.  A  subsequent  dause 
in  the  bill  of  lading  exempts  the  shipowner  from  lia- 
bility for  neglect  or  error  in  judgment,  but  leaves 
wilful  misconduct  of  those  in  the  ship's  service  still 
untouched.  If  it  was  intended  to  relieve  the  ship- 
owner from  liability  for  thefts  committed  by  persons 
in  the  ship's  service,  dear  and  explicit  language  to 
that  effect  should  have  been  used.  I  agree 
accordingly  with  A.  L.  Smith,  J.,  and  think  that 
this  app^  must  be  dismissed,  with  costs. 

Lord  EsHEB,  M.R.,  and  Fby,  L.J.,  concurred. 

Appeal  dismiseed. 

Solidtors  for  the  plaintiffs,  Pritchard,  Englefield,  ik 
Co. 

Solidtors  for  the  defendants.  Downing,  Holman,  & 
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Deo.  16. 

BiLSTON 


W9lb  <Kourt  of  Swtict, 

Chan.  Div.  \ 
North,  J.  / 

Corporation    of  Wolverhampton  v. 
Commissioners,  (a.) 

Water  company — Water  supply — Profiiafrmn  supplying 
water— Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
M.  4,  51,  52. 

The  commissioners  of  a  township  entered  into  an  agree- 
meni  with  a  water  company  to  take  the  water  supply  for 
the  township  from  the  company.  The  undertaking  of  the 
company  ukis  afterwards  transferred  to  the  corporation 
of  a  borough  by  a  private  Act  of  Parliament,  which  con-- 
firmed  and  made  perpetual  the  agreement  respecting  the 
water  supply  of  the  toumship  ;  and,  by  subsequent  private 
Acts  of  Parliament,  provision  was  made  for  the  applica- 
tion of  the  profits  or  revenue  obtained  by  the  corporatism 

(o.)  Reported  by  J.  Trustram,   Esq.,   Barrister-at- 
Law. 


from  supplying  the  water  for  the  benefit  of  the  borough 
and  of  the  water  consuruers  therein. 

Held,  that  the  agreement  continued  to  bind  the  oonniuf- 
sioners  to  take  the  water  supply  for  the  township  frojn  ^ 
corporation,  and  that  the  commissioners  might  be  re- 
strained by  injunction  from  obtaining  the  supply  ebe- 
where,  ana  also  that  the  corporation  supplied  water  for 
their  otvn  profit,  and  tvere  a  *^  water  company^*  wi&in 
section  52  of  the  Public  Health  Act,  1875. 

AcUon. 

This  was  an  action  by  the  Corporation  of  Wolver- 
hampton, to  whom  the  undertaking  of  the  Wdw- 
hampton  •  New  Waterworks  Co.  had  been  traDsfened 
by  the  Wolverhampton  Waterworks  Transfer  Act, 
1867  (30  &  31  Yict.  c.  cxxxiii.),  to  restrain  the  de- 
fendant commissioners,  who  were  the  local  board  of 
health  for  the  township  of  Bilston,  in  Wolverhampton, 
from  supplying,  or  taking  steps  to  supply,  the  town- 
ship of  Bilston  within  the  limits  of  the  water  sapnlj 
of  the  piftintiffig  with  water  other  than  that  supplied 
by  the  plaintiffs. 

By  an  agreement  dated  the  16th  of  May,  1866,  snd 
made  between  the  Wolverhampton  New  Waterworb 
Co.  and  the  defendant  commissioners,  it  was  mutually 
agreed  between  the  parties  thereto  that  the  Water- 
works Co.  should  supply  the  township  of  Bilston  with 
water,  and  that  the  commissioners  should  purchue  | 
such  supply  for  the  term  of  fourteen  years,  the  i 
amount  of  water  to  be  supplied  to  the  township  daily 
to  be  220,000  gallons  at  tiie  least,  and  such  further  or 
greater  quantity  as  the  commissioners  might  reqmze. 
and  the  water  to  be  of  the  usual  good  qu&ty  and  fit 
for  all  ordinary  domestic  purposes,  and  that  the  com- 
missioners were  to  pay  for  the  daily  supply  d 
220,000  gallons  at  the  rate  of  one-fifth  of  a  penny  per 
gallon,  whether  they  consumed  that  quantity  or  not^ 
and  the  company  were  to  supply  at  the  satae  price 
any  quantity  which  the  commissioners  might  require 
beyond  that  amount. 

The  Wolverhampton  Waterworks  Transfer  Act, 
1867,  transferred  to  the  plaintiff  corporation  tlie 
undertaking  of  the  Waterworks  Co.,  oonfirmed  the 
agreement  of  the  16th  of  May,  1866,  and  made  it  | 
perpetual,  subject  to  a  right  for  either  the  plain- 
tiff corporation  or  the  defendant  oommissioners  te 
have  the  price  to  be  paid  for  the  water  readjnsied 
at  the  expiration  of  successive  periods  of  t^renly-ooe 
years,  but  made  no  express  provision  with  reepeet  to 
the  application  of  any  profits  which  might  be  gained 
by  the  plaintiff  corporation  from  the  business  of  tiie 
Waterworks  Co.  wluch  was  transferred  to  them. 

The  Wolverhampton  Improvement  Act,  1869  (3i  A 
33  Yict.  c.  cxxxi.),  s.  187  (which  is  cited  in  the  indff- 
ment),  providod  that  the  plaintiff  corporation  uodU 
apply  a  portion  of  the  profits  derived  m>m  the  water- 
works undertaking  towards  a  reserve  fund. 

A  provisional  oraer  of  the  Local  Government  Boaid, 
which  was  confirmed  by  the  Local  Government 
Board's  Provisional  Order  Confirmation  Act,  1888, 
and  which,  so  far  as  is  material  to  the  present  case,  ii 
cited  in  the  judgment,  repealed  section  187  of  tlM* 
Wolverhampton  Improvement  Act,  1869,  and  prt>- 
vided  that  the  plaintiff  corporation  should  keep  ^ 
accoimts  relating  to  the  waterworks  undertoking^ 
separate  from  their  other  accounts,  distingnisbinff 
capital  from  income,  and  should  apply  the  revenae  to 
certain  purposes  therein  mentioned. 

The  plaintiff  corporation  claimed  an  injunction  te^ 
restrain  the  def enduit  commissioners  from  snpdyio^t 
or  taking  steps  to  supply,  t^e  township  of  ^^'^ 
with  water  otner  than  water  supplied  by  the  plaintif 
corporation  under  the  agreement  of  the  16th  of  3^ 
1866,  as  confirmed  by  the  Wolverhampton  Waterwoiw 
Transfer  Act,  1867,  or,  in  the  alternative,  a  declaiatifla 
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tiiat  the  jplaintify  corporation  were  a  **  water  oom- 
paaj  "  within  the  meaning  of  the  Public  Health  Act, 
1875,  and  that  the  defendant  commiBsioners  might  be 
rertrained  from  commencing  to  ooxuitract  waterworks 
within  the  limits  of  the  supply  of  the  plaintiff  cor- 
poration 80  long  as  they  were  willing  to  supply 
water  pro^r  and  sufficient  for  all  reasonable  purposes 
for  which  it  was  required  by  the  defendant  commis- 
sioners  in  accordance  with  the  provisions  of  section  52 
of  the  Public  Health  Act,  1875.  Questions  of  law 
and  of  fact  were  raised  by  the  parties,  the  defendant 
oommissioners  alleging  that  the  water  supplied  by  the 
plftiiitiff  corporation  was  deficient  in  quantity  and 
qiiality.  But  it  was  agreed  that  the  f oUowmg  questions 
of  law  should  first  be  heard  and  determined — viz., 
whether  upon  the  construction  of  the  agreement  of 
the  16th  of  May,  1866,  the  defendant  commissioners 
were  bound  to  take  their  water  &om  the  plaintiff 
ooiporation  as  successors  to  the  Waterworks  Co., 
and  whether,  if  the  defendant  commissioners  were  so 
bound,  they  were  nevertheless  empowered  by  section 
51  of  the  Public  Health  Act,  1875,  to  obtain  an  inde- 
peadent  supply  of  water,  or  were  prevented  from  so 
obtaining  such  independent  supply  by  section  52  of 
fiiat  Act,  on  the  groimd  that  the  plaintiff  corporation 
were  a  "  water  company  **  supplying  water  of  sufficient 
quantl^  and  quauty,  the  defendant  commissioners 
eontenaing  that  the  plaintiff  corporation  were  not  a 
"water  company''  within  section  52  of  that  Act. 

The  Public  Health  Act,  1875,  enacts  by  section  4 
that  "  water  company  "  means  "  any  person  or  body 
of  persons  corporate  or  unincorporate  supplying,  or 
who  may  hereafter  supply,  water  for  his  or  their  own 
profit";  and  by  section  51  that  "any  urban 
aathority  may  provide  their  district  or  any  part 
tiifipeof,  and  any  rural  authority  may  provide 
their  district  or  any  contributory  place  therein, 
or  any  part  of  any  such  contributory  place,  with  a 
supply  of  water  proper  and  sufficient  for  public  and 
pnvate  purposes,  and  for  those  purposes,  or  any 
of  them,  may :  (1)  construct  and  maintam  waterworks, 
diff  wells,  and  do  any  other  necessary  acts ;  and  (2) 
take  on  lease  or  hire  any  waterworks  and  (with  the 
■auction  of  the  Local  Gk>vemment  Board)  purchase 
any  waterworks,  or  any  water,  or  right  to  take  or 
convey  water,  either  within  or  without  their  district, 
•nd  any  rights,  powers,  and  privileges  of  any  water 
oompany;  and  (S)  contract  with  any  person  for  a 
soppljrof  water ^';  and  by  section  52  "Before  com- 
mfflicing  to  construct  waterworks  within  the  limits  of 
nq>ply  of  any  water  companv  empowered  by  Act  of 
Parliament  or  any  order  confirmed  by  Parliament  to 
topply  water,  the  local  authority  shall  give  written 
nohoe  to  every  water  company  within  whose  limits  of 
Bopply  the  IooeJ  authority  are  desirous  of  suppl3dng 
water  stating  the  purposes  for  whic^,  and  (as  far  as 
may  be  practicable^  the  extent  to  which,  water  is 
required  by  the  local  authority.  It  shall  not  be  law- 
fiu  for  the  local  authority  to  construct  any  waterworks 
within  such  limits  if  and  so  long  as  any  such  com- 
psny  are  able  and  willing  to  supply  wat^  proper  and 
ntfficient  for  aU  reasonable  purposes  for  which  it  is 
lequired  by  the  local  authority ;  and  any  difference  as 
to  whether  the  water  which  any  such  company  are 
able  and  willing  to  lay  on  is  pro|>er  and  sufficient  for 
the  purposes  for  which  it  is  required,  or  whether  the 
poiposeB  for  which  it  is  required  are  reasonable,  or 
[if  and  so  far  as  the  charges  of  the  company  are  not 
i^^gulated  by  Parliament)  as  to  the  terms  of  supply, 
■ball  be  settled  by  arbitration  in  maimer  provided  by 
this  Act." 

QnenS'Hardy,  Q,C»,  Underhill,  and  Enieat  Moore, 
lor  the  plaintiff  corporation. — Under  the  agreement  of 
tlifi  16th  of  May,  1866,  as  confirmed  by  the  Wolver- 


hampton Waterworks  Transfer  Act,  1867, 
defendant  commissioners  are  bound  to  take  their 
supply  of  water  from  the  plaintiff  corporation,  and 
the  latter  are  entitled  to  an  mjunction  to  restrain  the 
defendant  commissioners  from  breaking  that  agree- 
ment by  getting  their  supply  of  water  elsewhere  : 
Luker  v.  Dennis,  26  W.  R.  167,  7  CJh.  D.  227.  The 
defendant  commissioners  also  are  prevented  by 
section  52  of  the  Public  Health  Act,  1875,  from 
obtaining  an  independent  supply  of  water  under 
section  51  of  that  Act,  because  tke  plaintiff  corpora- 
tiou  are  a  "  water  company  "  within  that  Act. 

Moulton,  Q.C.,  and  Ujffohn,  for  the  defendant 
commissioners. — ^The  defendant  commissioners  are  not 
boimd,  under  their  agreement  of  the  16th  of  May, 
1866,  with  the  Waterworks  Co.,  to  take  their  supply 
from  the  plaintiff  corporation.  If  the  defendant 
commissioners  were  so  bound  they  would  nevertheless 
be  entitied  to  obtain  an  independent  supply  under 
section  51  of  the  Public  Health  Act,  1875,  and 
section  52  does  not  prevent  them  from  so  doing, 
because  the  plaintiff  corporation  are  not  a  "water 
company"  as  defined  by  section  4  of  that  Act,  be- 
cause they  do  not  supply  water  for  their  own  profit. 

NoBTH,  J.,  after  deciding  that  the  defendant 
commissioners  were  boimd  by  virtue  of  the  agreement 
of  the  16th  of  May,  1866,  as  confirmed  by  the 
Wolverhampton  Waterworks  Transfer  Aet,  1867,  to 
take  their  water  supply  from  the  plaintiff  corporation 
so  long  as  they  supplied  sufficient  water  of  good 
quality  and  fit  for  aU  ordinary  puposes,  and  that  an 
injunction  would  lie  to  restrain  the  defendant  com- 
missioners from  breaking  the  agp:«ement  by  taking 
their  supply  elsewhere,  according  to  Luker  v.  Dennis, 
proceeded : — ^Then  it  was  said  that  if  the  defendants 
were  wrong  on  that  point,  as  I  hold  they  are,  and 
that  they  are  bound  by  the  agreement  to  take  their 
full  supply  from  the  plaintiffs,  thev  have  a  right  to 
take  advantage  of  the  provisions  of  the  51st  section 
of  the  Public  Health  Act,  1875,  and  that  the  52nd 
section  does  not  stand  in  their  way.  Now  the  olst 
section  enacts :  [His  lordship  read  section  51  of  the 
Public  Health  Act,  1875,  and  after  stating  that  the 
word  " person"  therein  would  include  a  corporation, 
continued : — ^]  It'  is  said  that  under  that  section  the 
defendants  are  authorized  to  construct  and  maintain 
waterworks  and  dig  wells  and  so  on. 

I  do  not  think  it  necessary  to  consider  that  further, 
because,  taking  it  to  be  so,  there  is  a  limitation  con- 
tained in  the  52nd  section  which  enacts  :  [His  lordship 
then  read  section  52  of  the  Public  Health  Act,  1875, 
and  continued : — ]  It  is  said  that  that  section  does  not 
apply,  because  the  plaintiffs  are  not  a  water  company 
to  whom  the  defendants  are  bound  to  give  notice 
under  the  52nd  section. 

Their  argument  rests  on  this.  The  term  water 
company  is  defined  by  section  4  of  the  Act  as  "  any 
person  or  body  of  persons  corporate  or  unincorporate 
supplying,  or  who  may  hereafter  supply,  water  for 
his  or  their  own  profit."  The  company  supplying  the 
water  originally  was  the  Wolverhampton  Waterworks 
Co.,  and  there  is  no  question  but  mat  they  were  a 
corporate  body  of  persons  supplying  water  for  their 
own  profit.  Afterwards  their  undertaking  was  trans- 
ferred to  the  Wolverhampton  Corporation,  and  under 
the  Act  of  1869,  s.  187,  "  The  corporation  shall  froni 
time  to  time  set  apart  out  of  the  profits  of  their 
waterworks  undertaking,  but  not  out  of  any  other 
receipts,  such  sum  as  they  think  proper  to  form  a 
reserve  fund  to  meet  contingencies,  or  for  repairing  or 
improving  from  time  to  tune  works  connected  with 
that  undertaking,  and  may  invest  and  accumulate  the 
sum  so  set  apart,  in  the  way  of  compound  interest  or 
otherwise,  until  the  reserve  fund  amounts  to  a  sum 
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of  £5,000,  and  from  time  to  time,  if  and  as  occasion 
requires,  shall  apply  the  reserve  fund  to  the  purposes 
for  which  it  is  created,  and  shall  so  proceed  from  time 
to  time,  if  and  as  the  amount  thereof  is  reduced  by 
such  applications ;  and  as  long  as  the  reserve  fund 
unappH^  amounts  to  £5,000  they  shall  carry  the  in- 
terest, dividends,  or  annual  income  thereof  to  the  im- 
provement fund  under  this  Act,  and  the  same  shall 
form  part  of  that  fund." 

The  result  is  that  the  receipt  of  profits  by  the 
plaintiffs  is  recognized  by  the  Legislature.  The 
profits  were  given  them  by  the  Transfer  Act  of  1867, 
and  the  Improvement  Act  of  1869  compels  them  to 
apply  a  portion  of  the  profits  towards  the  reserve 
fund  without  making  any  provision  for  the  rest  of  the 
profits.  Then  the  Act  of  1888,  which  confirms  the 
provisional  order,  makes  some  alteration  in  that.  The 
provisional  order,  by  article  13,  repeals  section  187  of 
the  Act  of  1869,  and  in  lieu  thereof  the  following  pro- 
visions are  to  take  effect,  namely : — "  The  corporation 
shall  keep  accounts  in  respect  of  their  water  under- 
taking separate  from  all  their  other  accounts,  distin- 
guishing therein  capital  from  iacome,  and  shall  apply 
aU  money  from  time  to  time  received  by  them  on 
account  of  revenue  in  the  manner  and  in  the  order 
following."  Then  various  things  are  laid  down  as 
expenses  to  be  incurred  from  that  source,  and  by  the 
8th  sub-clause  of  article  13  they  are  to  apply  such 
yearly  sum  as  they  think  proper  to  form  a  reserve 
fund,  and  there  are  considerable  details  given  as  to 
the  reserve  fund,  and  ifc  is  provided :  **  That  the  cor- 
poration shall  carry  any  balance  of  such  revenue  re- 
maining in  any  year,  and  exceeding  the  sum  of  £500, 
to  the  improvement  fund,  or  (if  so  determined  by 
resolution  of  the  corporation)  shall  apply  such 
balance,  or  any  part  thereof,  in  reducing  the  price  of 
water  to  consumers,  as  and  for  so  long  as  the  cor- 
poration may  by  resolution  determine." 

Now  that  differs  from  the  187th  section  in  two 
points  only.  The  word  "profits  "  is  not  used,  nor  the 
words  **  surplus  of  profits,"  but  it  provides  that  this 
surplus  or  balance,  give  it  whatever  name  you  please, 
which  would  remain  from  the  profits  of  the  under- 
taking (meaning  the  excess  of  the  receipts  over 
disbursements)  is  to  be  carried,  first  of  all,  to  a  re- 
serve fund,  to  a  limited  amount,  and  then  the  balance 
is  to  be  applied  either  by  carrying  it  to  the  improve- 
ment fund,  or  they  may,  if  mey  please,  apply  the 
balance,  instead  of  keeping  it,  for  reducing  the  water 
rates.  But,  in  my  opinion,  that  is  not  a  substantial 
alteration  of  the  application  of  this  surplus  fund. 
If  tiiat  was  profits  down  to  this  time,  the  fact  that 
the  word  **  profits  "  is  not  used  with  respect  to  it  in 
this  provisional  order  does  not  make  any  difference. 
Then  we  come  to  the  interpretation  clause.  Is  this  a 
water  company  ?  The  corporation  is  a  body  of  per- 
sons incorporated  who  supply  water.  Is  it  for  tneir 
own  profit  ?  In  my  opinion  it  is  for  their  own  profit, 
because  they  make  a  profit  out  of  it,  which  profit  is  to 
be  applied  in  the  way  indicated.  I  do  not  think  it 
turns  on  the  question  whether  the  year  happens  to  be 
a  profitable  year  or  not ;  but  it  is  a  case  in  which  the 
rates  are  so  regulated  that  there  is  a  surplus  left  of 
profits  over  expenditure.  In  my  opinion  the  corpora- 
tion IB  a  water  company  entitiea  to  receive  oiotice 
under  the  52nd  section  of  the  Act. 

His  lordship  then  made  a  declaration  in  favour  of 
the  plaintiff  corporation  on  the  questions  which  had 
been  raised  before  him,  and  ordered  tiie  remainder  of 
the  issues  to  stand  over  until  the  next  sittings. 


ment  of  the  16th  of  May,  1866,  made  perpetual  by  the 
Wolverhampton  Waterworks  Transfer  Act,  the  appel- 
lants were  bound  to  take  from  the  plaintiffs  all  the 
water  required  for  tiieir  district.  The  question  as  to 
the  Public  Health  Act,  1875,  was  not  argued,  and  ihe 
declaration  relating  to  it  was,  by  arrangement,  struck 
out  of  the  decree,  without  prejudice  to  the  appellaati 
raising  it  again. 

Solicitors,  SJiarpe,  Parkers,  Pritchard,  tt*  Sharjx,  for 
H,  BrevilU  Wolverhampton;  Woodcock,  Bylands,  & 
Parker,  for  J,  D,  WomcIU  Bilston. 


Chan.  Div. 
Kekewich, 


IV.    ] 

,J.] 


Nov.  11,12. 


James  v.  Smith,  (a.) 


March  13. — ^The  Bilston  Commissioners  having  ap- 
led  from  this  judement,   the  Court  of   App^ 
DLEY,  BowEN,  and  Kay,  L.J  J.)  held  (Kay,  Ij.J., 
ating)  that,  on  the  true  construction  of  the  agree- 


Principal  and  agent— Purchase— Conveyance— Dtdara- 

tion  of  trust— Statute  of  Frauds  (29   Car,  2,  c.  3), 

««.  4,  1— Practice — Pleadings — Amendfnent — Ord,  19, 

r.  15. 

The  plaintiff,  being  desirous  of  purchasing  a  hcute, 
asked  the  defendant  to  attend  the  sale  and  *'he  bii 
friend:'  The  defendant  attended  the  sale,  bid  for  <Ae 
house,  which  was  knocked  dawn  to  him,  paid  for  U 
out  of  his  own  money,  and  took  a  conveyante  i» 
his  own  name,  TJie  plaintiff  brought  this  action  for 
a  declaration  that  the  defendant  vjos  hts  agent  and  a 
trustee  of  the  house  for  him.  The  defendaid,  by  hii 
statement  of  defence,  denied  the  agency,  and  jdetM 
section  4  of  the  Statute  of  Frauds  ;  but,  at  the  trial,  ik 
defendant's  counsel,  in  argument,  relied  on  sediun  7, 
and,  after  the  plaintiff's  counsel  had  replied,  the  defendr 
ant's  counsel  applied  for  leave  to  amend  the  statemetA  of 
defence  by  jAeading  section  7. 

Held,  that  the  amendment  could  not  be  allowed  ai  » 
lute  a  stage  of  the  action,  and,  therefore,  that  it  was  nd 
oi^en  to  the  defendant  to  rely  on  stctio7i  7  ;  but 

Held,  on  the  evidence,  that  the  plaintiff  had  /a^?«i  *• 
establish  that  the  defendant  had  been  constituted  M 
agent,  and,  therefore,  that  the  action  should  be  disnuwO. 

Bartiett  v,  Pickersgill,  4  East,  577,  note  (b),  1  Edm, 
515,  1  Cox,  15,  is  not  overruled  by  Heard  i^.  Pilley,  17 
W.  R,  750,  L,  B,  4  Ch.  App.  548,  and  is  stUl  aouttd  hm. 

Trial  of  action. 

This  was  an  action  brought  by  Alfred  James  ag*^ 
Thomas  Lawdon  Smith,  daiming  a  declaration  tiat 
the  latter  had  acted  as  the  plaintiff's  agait  in  t« 
purchase  of  a  house  called  "  Galway  House,"  m 
South  Acton,  and  that  the  defendant  was  a  trustee  of 
the  house  for  the  plaintiff,  and  claiming  that  tte 
defendant  might  be  ordered  to  convey  the  house  to 
the  plaintiff. 

The  facts,  shortly,  were  as  follows :— The  mcHtpj- 
gees  of  the  house  in  question  had  advertised  it  far 
sale,  and  the  plaintiff,  being  the  tenant  of  it,  m 
desirous  of  purchasing  it,  asked  the  defeDdant  to 
attend  the  sale  and  to  **  be  his  friend."  On  July  », 
1888,  the  defendant  went  to  the  sale  and  bid  £230  far 
the  house,  which  was  knocked  down  to  him.  He  p«d 
the  deposit,  signed  the  contract,  and  w*^*^^^ 
took  a  conveyance  of  it  to  himself.  He  ^^'^^J^ 
convey  to  the  plaintiff,  and  denied  that  he  l»»«»o 
as  his  agent,  and  alleged  that  he  had  purchased  w 
house  on  his  own  behalf  and  for  his  own  teie^^ 
pleaded  also  the  4th  section  of  the  Statute  of  Fwrt 
which  enacts  that  **  no  action  shall  be  broughtym 
any  agreement  made  upon  .  *  .  any  contact « 
sale  of  lands,  tenements,  or  hereditaments,  cft  u^ 

(a.)  Reported  by  J.  W.   Qbxlq,  Esq.,  Banister^ 
Law. 
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mterest  in  or  concerning  them,  unless  the  agreement 
apon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and 
seined  by  the  party  to  be  charged  therewith,  or  some 
ouier  person  thereunto  by  him  lawfully  authorized." 

0.  L,  Clare,  for  the  plaintiff. — Under  the  4th  section 
of  the  Statute  of  Frauds  an  agent  can  be  appointed 
by  parol.  It  is  true  that  under  the  1st  and  3rd  sec- 
tions the  appointment  must  be  in  writing,  but  the 
language  of  section  4  is  different,  the  words  being 
**  some  other  person  thereunto  by  him  lawfully  autho- 
rized." Heard  v.  Filley.  17  W.  R.  750,  L.  R.  4  Ch.  App. 
548,  is  in  my  favour,  and  Bartlett  v.  Picker sg ill,  1  Cox, 
15,  is  disapproved.  If  the  fact  that  the  agent  has 
got  a  conveyance  is  to  make  a  difference  it  will  be 
allowing  a  fraudulent  agent  to  better  his  position  by 
increasing  his  fraud.  A  case  can  be  established 
against  an  agent  by  parol  evidence. 

WarmingUyiiy  Q.C,  and  Upjohn,  for  the  defendant. 
-—If  an  a^ent  has  a  conveyance  and  takes  the  le^al 
estate,  a  deolaration  of  trust  must  be  proved.  Under 
section  7  of  the  Statute  of  Frauds  such  a  declaration 
must  be  in  writing.  Here  there  is  nothing  of  the 
sort.  Bartlett  v.  Pickersgill  has  never  been  overruled, 
and  Lord  St.  Leonards  treats  it  as  good  law :  Sug. 
T.  &  P.,  14th  ed.,  p.  703:  that  case  is  on  all  fours 
with  the  present  one. 

Clare,  in  reply,  referred  to  Bcuiell  v.  Hutchinson,  1 
Dick.  44 ;  King  v.  Boston,  4  East,  672 ;  and  Fell  v. 
Chamberlain,  2  Dick.  484. 

Upjohn^  being  called  on  as  to  pleading  the  statute, 
argued  that  it  was  sufficient  to  plead  the  statute 
generally,  but,  if  not,  asked  leave  to  amend  by  also 
pleading  section  7. 

Eekewich,  J. — It  is  not  part  of  my  duty  to  say 
whether,  on  the  whole,  the  Statute  of  Frauds  has 
been  a  beneficial  or  a  mischievous  statute.  As  to  that 
there  have  been  many  opinions.  It  is  quite  easy  for 
advocates  on  one  side  or  the  other  to  assume  that  this 
case  is  an  illustration  and  a  strong  support  of  the 
view  which  they  hold.  Certainly,  in  this  case,  if  the 
plea  of  the  Statute  of  Frauds  succeeds,  you  have  an 
instance  of  the  evasion  by  the  defendant  of  the  ar- 
rangement into  which  I  have  no  doubt,  upon  the  evi- 
dence, he  entered.  I  put  aside  for  a  moment  one 
point,  to  which  I  attach  considerable  importance — 
namely,  the  terms  upon  which  Mr.  Smith  agreed  to 
Ud  for  this  property.  Taking  him  simply  as  an  agent 
for  the  plaintiff  he  would  evade  his  liabiHty  by  plead- 
ing the  statute,  if  that  plea  is  successful.  Now  a  very 
interesting  and  difficult  question  has  been  raised 
before  me,  whether  that  plea  ought  to  succeed  in  a 
case  of  this  kind,  and  the  argument  has  gone  entirely 
upon  the  distinction  between  the  4th  section  and  the 
7th  section  of  the  statute,  a  distinction  which,  of 
course,  is  well  known  to  all  lawyers,  and  which  is 
pointed  out  in  more  than  one  of  the  cases  cited. 

The  plaintiff  relies  upon  Heard  v.  Pilley  as  overruling 
BarUettY,  Pickersgill,  4  East,  577,  note  (6),  1  Cox,  15. 
And  certainly  there  are  strong  expressions  falling  from 
both  of  the  Lords  Justices  before  whom  that  case 
came,  adverse  to  the  decision  in  Bartlett  v.  PickeragilL 
One  can  quite  understand  any  counsel  or  editor  going 
80  far  as  to  say  that  Bartlett  v.  Pickeragill  is  overruled  ; 
bat  I  think  that  the  distinction  pointed  out  by  Mr. 
Warmington  is  worth  attention.  There  is  no  doubt 
that  BartleU  v.  Pickersgill  was  a  case  of  a  different 
character  to  Heard  v.  Pilley.  It  is  distinctly  stated 
in  the  last-mentioned  case  in  the  argument  on  behalf 
of  the  plaintiff  that  it  was  distinguishable  because  it 
was  not  a  suit  for  specific  performance  of  an  un- 
executed contract,  but  to  oblige  the  agent,  who  had 


obtained  a  conveyance  of  the  estate,  to  convey  it  to 
the  plaintiff.     And,  notwithstanding  the  extremely 
plain  expressions  of  the  Lords  Justices,  including  the 
remarks  of  Giffard,  L.J.,   at  the  conclusion  of  his 
judgment,  I  think  I  must  read  them  with  reference  to 
the  case  then  before  the  court,  and  not  consider  them 
as  overruling  Bartlett  v.   PickeragilL     I  do  not  think, 
therefore,  that  I  can  take  Heard  v.  Pilley  as  over- 
ruling Bartlett  v.  Pickersgill  for  all  purposes.     On  the 
other  hand,  I  have  a  valuable  judgment  of  the  late 
Mastf>r  of  the  Rolls  in  Cave  v.  Mackenzie,  46  L.  J.  Ch, 
564,  where  he  pointed  out  the  distinction  relied  upon 
on  argument  in  Heard  v.  Pilley,  and  he  refers  to  the 
diffei-ent  language  of  the  two  different  sections  of 
the  Statute  of   Frauds,  and  the  result  of  it.     It  is 
true,  certainly,  that  the  difference  is  highly  technical, 
but  then  the  court  is   dealing   with  a  thoroughly 
technical  matter,  and  one  must  expect  to  find  tech- 
nical differences.     I  think  that  there  is  much  force 
in  Mr.  Clare's  argument  that  a  man,  against  whom 
a  contract  can  be  enforced  as  agent,   ought  not  to 
escape  liability  by  taking  a  conveyance,  and  doing 
that  which,  as  Mr.  Clare  says,  is  exaggerating  his 
fraud,  and  thus  put  himself  in  possession  of  the  legal 
estate,  so  that  he  is  no  longer  agent  but  trustee. 
There  is  considerable  force  in  that,  and  I  can  well 
understand,  in  that  view,  the  statement  at  the  conclu- 
sion of  the  judgment    in    Heard  v.   Pilley  to  the 
effect  that  the  court  "will  not  aUow  the  Statute 
of  Frauds  to   be   made  an  instrument  of  &aud." 
That   was    also    much    insisted    upon   in    the    case 
of  Lincoln  v.    Wright,  7  W.  R.  350,   4  De  G.  &  J. 
16.     But  if  the  Stetute  of  Frauds  has  said  plainly 
that  you  cannot  enforce  a  trust  or  confidence  unless 
it  is  expressed  in  writing,   and  the  particular  trust 
or  confidence  which  the  plaintiff  seeks  to  enforce 
is    not    expressed  in  writing,    and   the    Statute  of 
Frauds  has  further  disting^uished  between  agency  and 
trust  or  confidence,  and  the  way  in  which  agency,  and. 
trust  or  confidence  are  respectively  to  he  proved, 
then  it  seems  to  me  that  all  remarks  of  that  kind  fall 
to  the  ground.    My  opinion  of  the  cases  is    that 
Bartlett  v.  Picktrsgill  is  still  sound  law,  and  that  the 
kmguage  which  Lord  St.  Leonards  uses  in  his  book 
on  vendors  and  Purchasers,  14th  ed.,  p.  703,  is  also 
sound — ^viz.,  **  Where  a  man  merely  employs  another 
person  by  parol  as  an  agent  to  buy  an  estete,  who 
buys  it  for  himself  and  denies  the  trust,  and  no  part 
of  the  purchase-money  is  paid  by  the  principal,  and 
there  is  no  written  agreement,  he  cannot  compel  the 
agent  to  convey  the  estate  to  him,  as  that  would  be 
directly  in  the  teeth  of  the  Statute  of  Frauds."     He 
is  referring  there,  I  have  no  doubt,  to  section  7  of 
the  stetute. 

Then  I  have  a  point  of  pleading  to  which  my 
attention  was  only  called  at  the  very  last  stage, 
and  so  late,  to  my  mind,  as  to  make  very  con- 
siderable difficulty  in  allowing  any  amendment 
to  be  made.  By  ord.  19,  r.  15,  the  defendant 
is  bound  to  plead  the  Stetute  of  Frauds.  The 
rule  does  not  say  that  he  is  bound  to  plead  a 
particular  section.  Here,  however,  the  defendant  has 
pleaded  the  4th  section,  and  it  is  admitted  that  on 
the  4th  section  he  fails,  and  that  he  must  rely  upon 
the  7th  section;  and  then  I  am  asked,  at  the  last 
moment,  to  allow  that  amendment  to  be  made.  I 
have  said  overimd  over  again  that  there  is  no  judge 
upon  the  bench  more  wiOing  to  allow  amendmente, 
even  at  the  last  moment,  than  I,  provided  that  there 
is  no  surprise  to  the  other  side,  ^ut  I  think  that  I 
should  be  going  too  far  to  allow  an  amendment  of 
this  kind,  and  introducing  laxity  into  the  practice. 
A  party  relies  upon  one  particular  section,  and  when 
he  finds  that  the  autJiorities  are  against  him,  ho  says, 
I  wish  to  rely  upon  something  else.     I  think  I  ought 
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not  to  allow  that  amendment.  Therefore,  although 
I  hold  the  7th  section  of  the  Statute  of  frauds  to  oe 
applicable,  I  think  that  it  has  not  been  properly 
pl(^r '  mA.  is  not,  therefore,  available  to  the 
defeildanx. 

That  being  so,  I  have  heard  all  the  evidence,  and 
have  to  consider  the  facts.  [His  lordship  then  stated 
his  conclusion  npon  the  facts  to  be  that,  although 
there  was  some  arrangement  between  the  plaintiff 
and  the  defendant  that  the  defendant  should  pur- 
chase the  property  in  order  that  the  plaintiff  might 
ultimately  become  the  purchaser,  yet  that  there  was 
insufficient  evidence  to  determine  what  the  terms  of 
the  arrangement  between  the  parties  were,  and  that 
no  agency  was  proved  so  as  to  be  capable  of  being 
enforced  as  against  the  defendant,  and,  accordingly, 
that  the  plaintiff's  case  must  be  held  to  have  failed.  J 

Solicitors  for  the  plaintiff,  Ross  ds  Douglas  Norman. 

Solicitor  for  the  defendant,  Ernest  Lloyd. 


In  re  The  Opera  (Limited),  (a.) 

Comjpany — Winding  up — Execution — Mistake  of  law — 
Assets  increased  by  mistake  of  sheriff— Eight  to  recover 
from  officer  of  the  court. 

If  the  assets  in  the  hands  of  an  officer  of  the  court  on 
hehalf  of  creditors  or  others  have  been  increased  by  a 
traM$action  occasioned  by  an  honest  mistake  of  law^  the 
court  wUl  not  aUow  its  officer  to  take  advantage  of  the 
mistake,  but  wiU  order  him  to  make  repayTnent  out  of 
assets. 

No  difference  between  tJie  different  dosses  of  secured 
and  unsecured  creditors  represented  by  the  officer  of  the 
court  wiU  be  considered. 

Adjourned  summons. 

On  the  16th  of  January,  1890,  the  sheriff  of  the 
county  of  London,  under  a  writ  of  fi,  fa.  issued  by  a 
judgment  creditor,  seized  goods  of  the  Opera  Co.  at  the 
theatre  carried  on  by  them. 

On  the  17th  and  18th  of  January  two  more  writs 
were  lodged  with  the  sheriff. 

On  the  18th  of  January  a  creditors'  petition  for 
the  compulsory  winding  up  of  the  company  was 
presented. 

From  the  18th  to  the  27th  of  January  the  sheriff 
received  the  moneys  paid  bv  the  public  for  entrance  to 
the  theatre,  amounting  to  £1,495. 

On  the  24th  of  January  a  provisional  official  liquida- 
tor was  appointed  bv  the  court,  and  on  the  same  day 
the  sheriff,  out  of  the  takings  of  the  theatre  then  re- 
ceived by  him,  paid  to  thefint  two  execution  creditors 
£631  and  £45,  the  amounts  due  to  them  respectively, 
and  to  the  third  execution  creditor  £150  on  account. 
He  also  paid  £20  to  the  liquidator,  and  retained  his 
costs. 

On  the  1st  of  February  an  order  was  made  to  wind 
up  the  company. 

On  the  Hth  of  February  an  order  was  made  by  the 
court  that  the  sheriff  should  withdraw  from  posses- 
sion, which  he  did  accordingly. 

On  the  13th  of  Ma^  an  order  was  made  by  the 
court  that  the  sheriJa  should  pay  to  the  official 
liquidator  all  the  moneys  whi(m  he  had  received, 
except  the  £20  already  paid,  without  prejudice  to 
any  rights  which  the  sheriff  might  have  against  the 

(a.)  Beporfced  by  James  H.  Bakewell,  Esq.,  Bar- 
rister-at-Law. 
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goods  siezed  by  him  before  the  presentation  of  the 
petition. 

This  was  a  summons  on  behalf  of  the  sheriff  iliat 
the  official  liquidator  might  be  ordered  to  pay  to  him, 
out  of  the  moneys  received  upon  the  sale  of  the  goods 
seized  by  the  sheriff  under  the  writs  of  the  16th  and 
17th  of  JanuaiT,  the  sums  of  £681  and  £49,  bem^the 
two  sums  paid  to  the  first  two  execution  creditnn, 
together  with  tihe  sheriff's  amount  of  the  charges  on 
the  writs. 

The  company  had  issued  debentures,  oonstitatmg  a 
charge  upon  its  undertaking  and  all  its  propertj 
pre&ent  and  future,  which  were  declared  to  be  a 
floating  security. 

Warminaton,  Q.C.,  and  Vernon  Smith,  for  the 
sheriff. — The  liquidator  is  an  officer  of  the  oomt,  and 
must  act  equitably :  Ex  parte  James,  In  re  Condcuy  22 
W.  R.  937,  L.  R.  9  Ch.  609 ;  Ex  parte  Simmondsjnrt 
Carnac,  34  W.  R.  421,  16  Q.  B.  D.  308 ;  In  re  Brown, 
Dixo7i.  V.  Brown,  32  Ch.  D.  597,  34  W.  R.  Dig.  1&. 
The  rule  that  money  paid  under  a  mistake  of  law 
cannot  be  recovered  wul  not  be  acted  upon  by  the 
court  itself  or  its  officers.     The  sheriff  mistook  hii 

iroper  remedy :    In   re    Wither^isea  Brickworks,  29 

-.  R.  178,  16  Ch.  D.  337. 

Marten,  Q.C.,  and  Manby,  for  the  company.—The 
sheriff  gave  up  possession  of  the  goods,  intending  io 
insist  on  his  right  to  the  takings  of  the  thealxe;  his 
right  was  a  legal  rieht  to  the  goods,  and  he  gave  thil 
up ;  he  had  no  equity.  In  the  cases  cited  mae  was 
a  distinct  equity  in  f  avoiu:  of  the  person  seeking  to 
recover :  In  re  Evans,  Evans  v.  Evans,  35  W.  B.  586, 
34  Ch.  D.  597;  Bogers  v.  Ingham,  26  W.  R.  338,  8 
Ch.  D.  351 ;  and  Union  Bank  of  London  v.  Lena«to^, 
26  W.  R.  Dig.  34. 

E.  Beaumont,  for  debenture-holders. — ^The  execatian 
by  the  fiAratiff  is  not  an  act  done  by  directors  in  the 
ordinary  course  of  business,  and  cannot  postpone  tbe 
debenture-holders.  In  re  Florence  Land  am  Puhlk 
Works  Co.,  27  W.  R.  236,  10  Ch.  D.  630 ;  Huhhudr. 
Helms,  35  W.  R.  574 ;  Taylor  v.  M'Kjtand,  28  W.  B. 
628,  5  C.  P.  D.  358 ;  Panama,  New  Zealand,  and  Aus- 
tralian Royal  Mail  Co.,  L.  R.  5  Ch.  App.  318,  18  W.  R 
Ch.  Dig.  53 ;  In  re  Colonial  Trusts  Corporation,  15 
Ch.  D.  465,  29  W.  R.  Dig.  40 ;  Wheatley,  Silksione,  and 
Haigh  Moor  Coal  Co.,  33  W.  R.  797,  29  Ch.  D.  715. 
Secondly,  the  debenture-holders  are  in  no  way  re- 
sponsible for  the  acts  of  the  sheriff,  he  has  no  equity 
as  against  them. 

Eekewich,  J. — ^For  the  purpose  of  detennming 
the  principle  upon  which  this  case  must  be  decided, 
I  need  omy  refer  to  two  cases — Ex  parte  James  and 
Ex  parte  Simmonds.  In  the  former  case  a  tmsteeiD 
banJkruptcy  was  ordered  to  repay  to  an  exeontioa 
creditor  money  which,  under  a  mistake  of  law,  tite 
former  had  inosted  upon  being  paid  to  him,  and  tite 
latter  had  paid  acooraingly.  In  his  judgment  JamOi 
L.J.,  says : — **  I  am  of  opinion  that  a  trustee  m 
bankruptcy  is  an  officer  of  the  court.  .  .  .  ^^ 
court,  then,  findine  that  he  has  in  his  hands  waeej 
which  in  equity  b^ongs  to  someone  else,  oi^t  to 
set  an  example  to  the  world  by  paying  it  to  the 
person  really  entitled  to  it." 

I  think  that  James,  L.J.,  is  there  speaking  eft 
broader  equity  than  the  technical  equity;  becansebe 
goes  on  to  say : — **  In  my  opinion  the  Court  of  Bank- 
ruptcy ought  to  be  as  nonest  as  other  peonle.''  J^ 
Ex  parte  Simmonds,  Esher,  M.R.,  adopts  the  jndp 
ment  of  James,  L. J.,  and  says : — •*  A  tmstee  in  wnj^ 
ruptcy  has  always  been  treated  as  an  officer  of  tibe 
Court  of  Bankruptcy,  and  the  court  will  order  ni» 
to  act  in  an  honourable  and  hiffh-minded  way."  1 
think  that  the  principle  to  be  deduced  from  these  casei 
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8,  that  if  the  assets  in  the  hands  of  an  officer  of  the 
coarty  on  behalf  of  creditors  or  others,  have  been 
increased  by  a  transaction  occasioned  by  an  honest 
mistake  of  law,  then,  notwithstanding  that  sudi 
mistake  is  not  capable  of  rectification  as  between 
ordinary  adverse  htigants,  the  court  will  compel  its< 
o£Bcer  to  recognize  the  rules,  of  honesty  as  between 
man  and  man,  and  to  act  accordingly. 

In  this  case,  the  sheriff,  on  tf^dng  possession,  had 
the  right  of  seizing  the  goods  of  the  company ;  but 
instead  of  insisting  upon  that  right  he  seized  the 
money  in  the  tills,  which  was  not  liable  to  seizure 
because  of  the  presentation  of  the  petition  for 
winding  up.  By  this  act  the  sheriff  gave  up  pos- 
session of  the  goods. 

The  mistake,  therefore,  consisted  in  the  receipt 
by  the  sheriff  of  these  moneys  and  pavment  of  the 
execution  creditors  thereout.  The  result  of  the  mis- 
take has  been  that  the  creditors,  represented  by  the 
official  liquidator,  have  obtained  the  money  in  the 
tills  and  tne  goods  also ;  and  the  liquidator,  on  beh^f 
of  the  creditors,  now  claims  to  have  the  benefit  of 
that  mistake,  by  which  the  assets  in  his  hands  have 
been  so  increased.  That  is  exactly  the  question  of 
honesty  which  is  dealt  with  in  the  authorities  to 
which  I  have  referred. 

I  think  that  the  debenture-holders,  notwithstanding 
their  floating  security,  are  in  no  better  position  than 
the  ordinary  creditors ;  the  official  liquidator  really 

Tsents  both  classes  of  creditors, 
am  of  opinion,  therefore,  that  no  difference 
between  the  different  classes  of  creditors  comes  into 
question,  and  that  because  the  official  liquidator  is  an 
officer  of  the  court  and  represents  both  classes  of 
creditors  I  have  power  to  msJce  the  order  asked. 
Bummotis  allowed, 

Solidtors,  Lewis  <fc  Lewis ;  Boxall  &  Boxall ;  Flad- 
sates. 


IN    BANKEUPTCY. 


a  B.  Div.  (Cave  and  \ 
Tanghan  Williams,  JJ.)  f 


Jan.  16;  Feb.  16. 


Ex  parte  Tobias. 
In   re   TOBIAS    &    Co.  (a.) 

^nlmiptcff — Discharge — Absolute  refusal— Second  ap- 
pliaUion/or  discharge-— Bight  of  bankrupt  to  apply  de 
noTO— Practice— Bankrup&g  Act,  1883  (46  &  47 
r»rf.  c.  52),  ss.  28,  104. 

Where  the  discharge  of  a  bankrupt  has  been  refused 
iAediUely,  the  bankrupt  is  not  entitled  to  apply  to  the 
murt  de  novo  /or  an  order  of  discharge.  But  the  court 
hat  ptitoer,  under  section  104  o/  the'  Bankruptcy  Act, 
1883,  to  entertain  an  application  by  the  bankrupt  for  a 
ftnew,  and  may  thereupon  rescind  or  vary  its  former 
order  if  it  thinks  fit, 

Aimeal  against  an  order  of  his  Honour  Judffe 
ohand  in  the  county  coiut  at  Liverpool  absolut^y 
nfnsing  the  bankrupt's  discharge. 

The  bankrupt  and  his  brother  traded  as  chemical 
noken  at  Liverpool  down  to  the  year  1884,  when  they 
vwe  adjudicated  bankrupt. 

In  October,  1884,  the  present  appellant  applied  for 
JM  discharge,  which  was  refused   on    the  31st  of 

On  the  17th  of  October,  1890,  the  appellant  applied 
iewvoto  the  court  at  Liverpool  for  an  order  of  dis- 

!(o.)Heported  by  C.  F.  Mobbell,  Esq.,  Barrister-at- 
Law. 


charge,  or  in  the  alternative  for  an  order  reviewing 
the  order  of  the  3l8t  of  October,  1884. 

In  the  course  of  the  hearing  the  bankrupt's  counsel 
abandoned  the  application  for  a  review,  ana  the  appliV 
cation  de  novo  for  a  discharge  was  refused. 

The  bankrupt  now  appeued  from  that  refusal. 

W,  F.  Taylor t  for  the  bankrupt. — The  discharge  was 
refused  on  tiie  31st  of  October,  1884,  on  the  ffround 
that  the  bankrupt  had  been  guilty  of  rasn  and 
hazardous  speculations,  and  had  continued  to  trade 
after  knowledge  of  insolvency.  The  application  on 
the  17th  of  October,  1890,  was  made  on  fresh  evidence 
as  to  the  conduct  of  the  bankrupt  from  1884  to  1890. 
He  had  been  in  responsible  situations  and  had  worked 
hard  and  contracted  no  debts.  He  had  also  given 
every  assistance  to  tibe  official  receiver  in  getting  for 
the  creditors  a  sum  of  £2,680  which  came  to  him 
under  his  mother's  marriage  settlement.  The  county 
court  judge  was  of  opinion  that  the  bankrupt  had  no 
right  to  make  the  application,  and  he  said  that  in  any 
event  the  case  did  not  come  within  the  words  of  the 
judfipnent vain  re  Lloyd,  Ex  parte  Lloyd,  6  Morrell's 
Ba^miptcy  Cases,  297,  38  W.  B.  Dig.  16.    The  ap- 

Slication  for  a  review  of  the  first  order  was  aband- 
oned, because  it  was  thought  that  it  could  not  be 
supported. 

Muir  Mackenzie,  for  the  official  receiver. — ^I  do  not 
propose  to  arg^e  the  question  whether  there  is  nower 
to  a  bankrupt  to  apply  de  novo  in  the  way  this  Dank- 
rupt  has  applied,  llie  only  other  question  is  whether 
the  facts  brought  forward  wiU  justify  the  court  in 
interfering  wiUi  the  order  of  the  county  court  judU^« 
The  discharge  was  refused  for  trading  with  knowledge 
of  insolvency  and  for  rash  and  heuEardous  specula- 
tions. The  subsequent  good  conduct  of  the  bankrupt 
cannot  alter  that. 

Our,  adv,  vult 

Feb.  16. — Cave,  J.,  read  the  written  judgment  of 
the  CouBT,  which,  after  dealing  with  the  facts,  pro- 
ceeded:— ^Ihis  case  raises  for  our  determination  the 
questions  which  were  discussed,  but  upon  which  no 
decision  was  given,  in  tiie  case  of  In  re  Lloyd,  Ex 
varte  Lloyd,  and  I  may  say  at  once  that  I  thmk  the 
learned  judge  was  right  in  re^^arding  that  case  as  no 
authority  upon  the  point  which  alone  came  before 
him.  where  upon  tne  hearing  of  the  application  of 
the  bankrupt  the  judge  is  of  opinion  that  the  appli- 
cant is  not  entitled  to  an  absolute  discharge,  ana  also 
feels  himself  unable  to  fix  a  period  of  suspension,  he 
may,  in  refusing  to  grant  a  discharge,  reserve  liberty 
to  the  bankrupt  to  apply  again,  and  if  he  does  so  the 
bankrupt  may  apply  again  in  pursuance  of  the  leave 
reserved  as  a  matter  of  right ;  out,  having  regard  to 
the  power  of  rehearing  hereinafter  referred  to,  I  think 
it  would  be  more  convenient  that  in  such  a  case  the 
judge  should  refuse  the  discharge  absolutelv.  Where' 
the  discharge  is  absolutely  refused  the  bankrupt  can- 
not apply  de  novo  as  a  matter  of  right,  as  was  sought 
to  be  done  here,  and  in  my  opinion  the  learned  judge 
was  justified,  after  the  abanoonment  of  the  applica- 
tion for  a  review,  in  making  the  order  which  he  did 
make ;  and,  indeed,  I  agree  with  him  that  he  had  no 
power  to  entertain  the  application,  the  refusal  of  the 
31st  of  October,  1884,  having  been,  as  he  says,  an 
absolute  refusal. 

Is,  then,  the  position  of  a  bankrupt  whose  order  of 
discharge  has  h&en.  refused,  and  rightly  refused,  on 
his  first  application,  an  utterly  hopeless  one,  and  must 
he,  no  matter  how  exemplary  bis  subsequent  be- 
havioiu:,  be  compelled  to  go  through  the  remainder  of 
his  life  as  an  undischarged  bankrupt  P  I  should  be 
very  sony  to  think  that  this  was  so,  and  agree  with 
the  learned  judge  of  the  county  court  that  the  refusal 
of  a  discharge  is  the  very  oider  above  all  others  which 
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may  with  advantage  be  considered  after  the  lapse  of 
time.  It  appears  to  me  that  the  power  of  reconsider- 
ing an  absolute  refusal  is  conf eired  on  the  court  by- 
section  104  of  the  Bankruptcy  Act,  1883,  which  pro- 
Tides  that  every  court  having  jurisdiction  in  bank- 
ruptcy under  the  Act  may  review,  rescind,  or  vary  any 
order  made  by  it  under  its  bankruptcy  jurisdiction. 
This  section  gives  the  court  a  discretion  of  the  widest 
and  most  far-reaching  character,  and  when  properly 
exercised  it  is  so  beneficial  in  its  operation,  and  so 
calculated  to  advance  the  ends  of  justice,  that  I  think 
it  ought  not  to  be  restrained  by  construing  it  in  any 
niggardly  spirit. 

One  general,  although  not  invariable,  rule  has  been 
laid  down  for  siding  the  court  in  the  exercise  of  its 
discretion  under  this  section — ^viz.,  that  the  court 
should  not  grant  a  rehearing  where  the  only  object  of 
the  applicant  is  to  obtain  another  opportunity  for 
appeahn^  from  the  decision  of  the  judge  when  he  has 
let  the  time  for  appealing  from  the  original  decision 
go  by.  The  univenal  practice  of  fixing  a  limit  of 
time  on  the  powers  to  appeal  is  derived  from  the 
g^eral  maxim,  Interest  reipuhlicce  ut  ait  finis  litiumf 
and  the  maxim  should  not  be  extended  beyond  the 
limit  of  its  utility.  Where  litigants  have  gone  to  trial 
and  the  court  has  decided  between  them,  it  is  inexpe- 
dient that  the  defeated  party  should  be  allowed  to  re- 
open ihe  litigation  at  any  distance  of  time  when  the 
position  of  the  parties  may  have  been  materially 
affected  by  the  lapse  of  time  or  the  loss  of  material 
evidence.  In  such  a  case  as  this,  however,  where  the 
refusal  of  the  discharge  operates  as  a  punishment  on 
the  bankrupt,  there  can  be  no  reason  why  the  punish- 
ment should  not  be  remitted  at  any  distance  of  time 
if  it  can  be  shown  that  the  object  of  the  punishment 
has  been  effected.  No  one  is  luffected  by  the  modifi- 
cation or  rescission  of  such  an  order  except  the  bank- 
rupt himself  and,  to  some  extent,  society  at  large, 
which  is  benefited  by  the  infliction  of  a  punishment 
just  in  proportion  to  its  justice  and  necessity,  and  is 
therefore  injured,  and  not  benefited,  by  the  continu- 
ance .  of  a  punishment  after  the  necessity  for  it  has 
ceased. 

I  entertain  no  doubt  that  the  judge  was  at  liberty 
to  hear  an  application  to  review  the  order  of  October 
31,  1884,  if  ne  thought  a  primd  facte  case  was  made 
out  for  such  an  indulgence.  We  are  told  that  in  this 
case  the  application  for  a  review  was  abandoned  be- 
cause it  was  supposed — ^as  it  seems  to  me  wrongly — 
that  an  application  for  review  could  only  be  founded 
on  evidence  which  might  have  been  before  the  court 
on  the  original  application.  I  see  nothing  at  all  in 
the  section  to  warrant  this  limitation.  The  learned 
judge  seems  to  have  discussed  the  merits  of  the  case 
in  order  that  we  might  consider  it  upon  the  merits  if 
we  were  of  opinion  that  he  had  power  to  hear  the 
application ;  and  as  I  think  he  had  the  power  to  rehear 
his  former  decision  of  October  31,  1884,  I  do  not  see 
why  we  should  not  proceed  to  deal  with  the  case  at 
once  instecul  of  sendmg  the  bankrupt  to  renew  his 
application  for  a  rehearing,  which  would  occasion  con- 
siderable expense  to  all  parties  without  any  corre- 
rnding  advantage.  The  learned  judge  says  he 
uld  have  refused  the  application,  even  if  he  had 
thought  he  had  the  power  to  rehear  it,  on  the  ground 
that  the  new  facts  did  not  bring  the  case,  to  use  the 
judge's  words,  within  the  conditions  sketched  by  me 
in  the  case  of  In  re  Lloyd,  Ex  parte  Lloyd.  If  the 
judge  will  look  at  that  case  again  I  think  he  will  see 
that  I  sketched  no  conditions  whatever,  but  was  sim- 
ply giving  an  instance  by  way  of  illustration,  and  I 
shomd  be  very  sorry  to  lay  down  beforehand  any  con- 
ditions for  limiting  the  judge's  discretion  as  to  the 
circumstances  which  might  seem  to  him  sufficient  to 
induce  him  to  vary  his  refusal  of  the  discharge. 


The  conduct  of  this  bankrupt  since  the  bankruptcy 
appears  to  have  been  creditable.  He  has  worked  faaid, 
held  some  responsible  positions,  lived  on  a  narroir 
income,  and  has  not  incuired  any  debts.  He  has  also 
rendered  to  the  official  receiver  every  assiBtanoe  m 
getting  for  the  creditors  a  sum  of  £2,680  widch  came 
to  him  under  his  mother's  marriage  settlement  UpoQ 
the  whole  of  the  facts,  and  having  regard  to  the  soile 
of  punishment  which  has  been  adopted  under  the 
Act  of  1883,  I  am  of  opinion  that  a  suspension  of  the 
applicant's  discharge  for  nearly  seven  years  is  a 
sufficient  punishment,  and  that  he  should  now  have  his 
discharge.  As,  however,  the  appellant  has  adopted 
the  wrong  mode  of  procedure,  and  only  succeeded  in. 
getting  his  discharge  by  our  indulgence,  he  must  pay 
his  own  costs,  and  the  official  receiver  will;  take  his 
costs  out  of  the  deposit. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Whitley  A  Co,,  lirer- 
pool. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  the 
Board  of  Trade. 


Q.  B.  Div.  (Cave  and )  Jan.  22. 

Yaughan  WilUams,  JJ.)  / 

Ex  parte  Whittakeb. 
In  re  Pabbbtt.  (a.) 

Bankruptcy — Proof— Surety  for  bankrupt — Proof  fir 
purpose  of  voting  ai  first  meeting — Proof  befort  pBOf 
ment  of  debt— Bankruptcy  Act,  1883  (46  <fc  47  Fi«.  c 
52),  schedule  1,  r.  9. 

A  surety  for  a  bankrupt  is  not  entitled  to  prove  for  tk 
purpose  of  voting  ai  the  first  meeting  of  creditors  wfim 
lie  has  paid  the  debt  for  which  he  is  surety. 

Appeal  against  an  order  of  his  Honour  Ju4^ 
Hughes  in  the  county  court  at  Macdesfield,  by  whin 
he  affirmed  a  decision  of  the  official  receiver  admit- 
ting, for  the  purpose  of  voting  at  the  first  meetzogof 
creditors,  a  proof  of  debt  for  Jt500. 

The  first  meeting  of  creditors  of  the  debtor  was  \M 
on  November  14,  1890,  at  which  a  proof  was  tendfled 
for  the  purpose  of  voting  by  one  John  May  for  £50(> 
as  guarantor  of  the  debtor  to  a  bank. 

At  this  time  Mr.  May  bad  not  paid  any  part  of  tbe 
debt,  and  an  objection  to  the  proof  was  taken  un^ 
rule  9  of  the  First  Schedule  to  the  Bankruptcy  ^ 
1883,  which  provides  that  "  a  creditor  shall  not  rote 
at  any  such  meeting  in  respect  of  any  unliquidated  or 
contingent  debt,  or  any  debt  the  value  of  which  is  not 
ascertained." 

The  objection  was  overruled  by  the  official  reoewer 
as  chairman  of  the  meeting,  and  this  dedsioa  mt 
subsequently  affirmed  by  the  county  court  judge. 

Herbert  Reed,  for  the  appellant.— -The  groniid  of  ^ 
objection  is,  that  the  proof  was  an  unliquidated  or 
contingent  debt,  the  value  of  which  cotdd  not  be  as- 
certained. Formerly  a  surety  could  not  prove  at  w 
until  payment,  even  for  a  dividend.  Now,  it  wowd 
seem,  by  the  decision  in  the  case  of  Ex  parte  M- 
mar,  In  re  Her^h  &  Delmar,  38  W.  R.  752,  that, 
under  the  provisions  of  section  37  of  the  Bankraptey 
Act,  1883,  a  surety  for  a  bankrupt  is  entitled  to  prow 
against  the  banlmipt's  estate  although  he  has  not 
paid  the  debt  for  which  he  is  surety.  But  that  de- 
cision does  not  affect  the  present  case,  which  com» 
under  rule  9  of  the  First  Schedule,  and  not  raoa 


(a.)  Reported  by  C.  F.  Mobrell,  Esq.,  Barriater^at^ 
"Law. 
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gection  37.     I  do  not  object  to  May  proving  for  a 
diridend,  but  to  his  vote  at  the  first  meeting. 

No  person  appeared  as  respondent  to  the  appeal. 

Cave,  J. — I  think  the  appellant  is  entitled  to 
succeed.  It  is  clear  that  the  liability  of  a  surety,  if  it 
can  be  the  subject  of  proof  before  the  debt  is  paid,  as 
to  which  I  express  no  opinion  at  present,  nor  do  I 
think  the  question  was  finally  settled  by  the  very 
peculiar  case  of  Ex  parte  Deimar,  In  re  Herepath  <fr 
iMlitiar^  but  if  he  can  prove,  it  can  only  be  a  contin- 
gent liability  in  respect  of  which  he  can  tender  a 
proof.  It  is  clear  that  until  he  has  actually  paid  the 
debt  his  proof  is  not  a  liquidated  one,  but,  at  the  out- 
aide,  a  contingent  liability. 

The  appeal  must  be  allowed. 

Vaughan  Williams,  J.,  concurred. 

Appeal  aliowetL 

Solicitors  for  the  appellant,  Mair  A  Blunt,  Maccles- 
field. 


OTourt  of  Appeal. 


From  Chan.  Div.  Feb.  25,  26. 

Cox  r.  Bennett  (No.  2).  (a.) 

Admiuiatration  action  —  Married  woman  —  Separate 
egtat^ — Restraint  on  anticipation — Order  for  payment 
of  costs  hif  married  wom'.in  —  Order  that  arrears  of 
iicwne  of  married  woman  be  not  immediately  paid  to 
her— Married  Women's  Property  Act,  1882  (45  <fc  46 
Vict.  c.  75),  88.  1  (2),  19. 

A  married  woman  was  entitled,  under  the  will  of  a 
testator  whose  estate  was  being  administered  in  an  action 
ccmmeticed  before  the  passing  of  the  Married  Women's 
Property  Act,  1882,  to  part  of  the  income  of  his  estate 
for  life  for  her  separate  nse,  wit?iout  power  of  anticipa- 
tion. In  1889  she,  in  her  oum  name,  without  a  next 
friend,  first  commenced  an  action  in  tlu  Queen's  Bench 
Ditnsion,  and  subsequently  took  out  a  summons  in  the 
administration  action,  fur  certain  relief  against  the  trus- 
tees of  the  will.  Both  her  action  and  summons  were 
dismissed,  and  she  was  ordered  to  pay  the  trustees  their 
costs  thereof  respectively,  both  orders  {being  in  the  usual 
form  as  settled  in  Scott  v.  Morley,  36  W.  R.  67,  20 
Q.  B.  D.  120)  limiting  execution  to  her  separate  property 
not  suoject  to  restraint  against  anticipation,  unless,  by 
virtue  of  section  19  of  the  Married  Women's  Property 
Ad,  1882,  such  property  should  be  liable  to  execution 
notwithstanding  such  restraint. 

At  the  date  of  these  orders  the  trustees  had  in  their 
hands  a  sum  representing  arrears  of  the  married  woman's 
income,  which  had  accrued  due  since  the  date  of  the 
summons,  and  which  was  more  than  sufficient  to  pay  the 
costs. 

The  trustees  having  applied  for  leave  to  retain  their 
costs  of  the  Queen^s  Bench  Division  action  and  of  the 
cumtnofu,  out  of  the  money  in  their  hands, 

Hdd  {affirming  the  decision  of  Kekewich,  J.),  that 
tueh  leave  ought  to  be  granted. 

In  re  Glanvill,  34  W.  R.  118,  309,  31  Ch.  D.  532, 
considered  and  distinguished. 

The  principle  of  law  on  which  Pike  v.  Fitzgibbon,  29 
W.R.051, 17  Ch.D.^5^,wasdecided'^viz.,thatthegeneral 
engagements  of  a  married  woman  can  only  be  enforced 
against  separate  estate  to  which  she  was  entitled  free  from 

(a.)  Beported  by  B.  H.  Deans,  Esq.,  Barrister-at- 
I^aw. 


any  restraint  on  anticipation  at  the  time  such  engage- 
ments were  entered  into — has  been  altered  by  the  Married 
Women's  Property  Act,  1882. 

An  order  of  the  court  made  merely  for  convenience 
of  administration,  and  in  effect  directing  that  money 
representing  arrears  of  income  which  Juive  actually 
accrued  due  to  a  married  woman,  should  not  be  im- 
inetliately  jmM  to  her,  does  not  render  such  arrears  **  pro- 
perty subject  to  restraint  against  anticipation,"  and  con- 
setjuently  such  arrears  can  be  taken  in  execution  under  an 
order  maile  in  the  form  settled  in  Scott  ik  Morley. 

Appeal  from  Kekewich,  J. 

The  action  was  commenced  in  1867  to  administer 
the  estate  of  a  testator  under  whose  wiU  the  present 
appellant,  Mrs.  Laura  Midwinter,  who  was  a  married 
woman  and  one  of  the  defendants  in  the  action,  was 
entitled  to  the  income  of  part  of  his  estate  for  her  life 
for  her  separate  use  without  power  of  anticipation. 

By  an  order  of  Bacon,  Y.C,  dated  the  22nd  of  April, 
1882,  and  made  upon  the  second  further  consideration  of 
the  action,  Bobeii;  Brown  and  Walter  James  Midwinter 
were  appointed  new  trustees  of  the  will,  and  the  trust 
estate  became  vested  in  the  said  new  trustees  jointly 
with  John  Bennett,  the  continuing  trustee,  upon  the 
trusts  of  the  will.  After  divers  other  directions  the 
order  proceeded:  '*  And  it  is  ordered  that  the  said 
defendants,  John  Bennett,  Bobert  Brown,  and  Walter 
James  Midwinter,  be  at  liberty,  out  of  any  moneys  in 
their  hands  formine  part  of  the  testator's  estate,  to 
pajr  to  each  of  the  defendants,  Emma  Brown,  Esther 
Elizabeth  Bennett,  and  Laura  Midwinter,  upon  their 
respective  separate  receipts,  until  further  order  the 
sum  of  one  hundred  and  twenty-five  pounds  on  the 
following  days  of  each  year  (that  is  to  say),  the  24th 
of  June,  the  29th  of  SeptemlNsr,  the  25th  of  December, 
and  the  25th  of  March,  the  first  of  such  payments  to 
be  made  on  the  24th  of  June,  1882."  After  directing 
the  accounts  to  be  continued,  the  order  proceeded : 
'*  And  it  is  ordered  that  the  defendants,  Johin  Bennett, 
Bobert  Brown,  and  Walter  James  Midwinter  .  .  . 
be  at  liberty  to  pay  to  the  defendants,  Esther  Eliza- 
beth Bennett;  Emma  Brown,  and  Laura  Midwinter 
respectively,  upon  their  respective  receipts,  the  residue, 
(after  deducting  the  proportionate  parts  of  the  said 
costs  as  aforesaid,  and  after  retaining  sufficient  to 
enable  them  to  pay  the  proportionate  parts  of  the 
outgoings  in  connection  with  the  estate  for  the  fol- 
lowing quarter),  of  the  balances  from  time  to  time  of 
the  accoimts  respectively  in  respect  of  the  shares  of 
the  testator's  estate  devised  and  bequeathed  in  trust, 
for  the  benefit  of  them  respectively  and  their  respective 
issue ;  and  any  persons  interested  are  to  be  at  libertv 
to  apply  in  chambers  as  to  the  residues  of  such 
balances  respectively  if  the  same  are  not  so  paid "  ; 
and  the  subsequent  further  consideration  of  the  action 
was  adjourned,  with  Ubalj  to  apply. 

It  appeared  that  Mrs.  Midwinter,  wno  was  married 
before  the  passing  of  the  Married  Women's  Property 
Act,  1882,  was  separated  from  her  husband,  and  that, 
in  connection  with  the  pecuniary  arrangements 
between  them,  she  had  claimed  that  certain  moneys  in 
the  hands  of  the  trustees  of  the  will  should  be  paid 
over  to  her.  Pursuant  to  that  claim,  in  January, 
1889,  she  instituted,  in  her  own  name,  without  a 
next  friend,  an  action  in  the  Queen's  Bench  Division 
for  repayment  to  her  of  certain  money  already  paid 
to  her  nusband,  and  for  payment  to  her  of  the  moners 
already  mentioned  as  bemg  then  in  the  hands  of  the 
trustees.  That  action  stood  over  pending  an  applica- 
tion to  Eay,  J.,  who  was  the  judge  before  whom  the 
administration  action  was  being  carried  on. 

In  February,  1890,  Mrs.  Midwinter  took  out, 
also  in  her  own  name,  without  a  next  friend,  a 
summons  (in  the  administration  action)  against  the 
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trustees,  and  Kay,  J.,  ordered  certain  sums  to  be  paid 
to  her  at  once,  and  that  the  summons  should  stand 
over.  On  the  16th  of  July,  1890,  Ea^,  J.,  dismissed 
the  simmions,  and  ordered  Mrs.  Midwinter  to  pay  the 
trustees  their  costs  thereof. 

The  order  (being  in  the  usual  form,  as  settled  in 
the  case  of  ScoU  v.  Morley,  36  W.  R.  67,  20  Q.  B.  D. 
120)  expressly  limited  execution  to  the  separate  pro- 
perty of  the  married  woman  not  subject  to  any 
restraint  against  anticipation,  unless,  by  virtue  of 
section  19  of  the  Married  Women's  Property*  Act, 
1882,  such  property  should  be  liable  to  execution  not- 
withstanding such  restraint. 

On  the  r2th  of  August,  1890,  a  formal  order  in  the 
same  form  was  also  made  dismissing  the  action  in  the 
Queen's  Bench  Division,  with  costs. 

At  the  time  these  orders  were  made  the  trustees  had 
in  their  hands  a  sum  of  £304  2s.  8d.,  being  arrears  of 
Mrs.  Midwinter's  income  actually  accrued  due  since 
she  took  out  her  summons. 

Section  1,  sub-section  (2),  of  the  Married  Women's 
Property  Act,  1882,  provides  that  **  a  married  woman 
shall  be  capable  of  entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort  or  otherwise,  in  all 
respects  as  if  she  were  a  feme  soh^  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant, 
or  be  made  a  party  to  any  action  or  other  leged  pro- 
ceeding brought  by  or  taken  against  her;  and  any 
damages  or  costs  recovered  by  her  in  any  such  action 
or  proceeding  shall  be  her  separate  prop^y ;  and  any 
damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  sepa- 
rate property,  and  not  otherwise." 

Section  19  provides  that  '*  nothing  in  this  Act  con- 
tained shall  interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  be  made,  whether 
before  or  after  marriage,  respecting  the  property  of 
any  married  woman,  or  shall  interfere  witb  or  render 
inoperative  any  restriction  against  anticipation  at 
present  attached,  or  to  be  hereafter  attached,  to  the  en- 
joyment of  any  property  or  income  by  a  woman  under 
any  settlement,  agreementfor  a  settlement,  will,  orother 
instrument;  but  no  restriction  against  anticipation 
contained  in  any  settlement  or  agreement  for  a  settle- 
ment of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage,  and  no 
settlement  or  agreement  for  a  settlement  shaU  have 
any  greater  force  or  validity  against  creditors  of  such 
woman  than  a  like  settlement  or  agreement  for  a 
settlement  made  or  entered  into  by  a  man  would  have 
against  his  creditors." 

The  trustees  having  made  an  application  for  leave 
to  retain  the  taxed  costs  of  Mrs.  Midwinter's  sum- 
mons (which  she  had  been  ordered  to  pay)  out  of  the 
sum  of  £304  2s.  8d.  arrears  of  her  income  in  their 
hands,  Kekewich,  J.,  gave  them  permission  to  do  so. 

Mrs.  Midwinter  now  appealed  m>m  the  order  giving 
that  permission. 

Mulligan  and  Watty  for  the  appellant. — A  married 
woman  cannot  be  made  to  pay  costs  out  of  money  as 
to  which  she  is  restrained  from  anticipation.  [^T, 
L.  J. — Some  of  this  money  was  in  the  tnistees'  hands  at 
the  date  of  the  dismissal  of  the  summons.]  Yes,  but 
under  the  order  of  the  22nd  of  April,  1882,  she  was  not 
entitled  to  payment  of  it  till  later.  [Lixdlet,  L.  J. — 
Then  the  disability  to  receive  it  was  not  in  consequence 
of  the  restraint  on  anticipation  in  the  will,  but  in  conse- 
quence of  an  order  of  the  court.]  There  was  a  restraint 
on  anticipation  in  the  wiU.  No  part  of  this  lady's  in- 
come which  has  accrued  due  since  she  took  out  her 
summons  can  be  taken  to  pay  these  costs:   In  re 


Glanvill,  Ellis  v.  Johmm,  34  W.  B.  118,  309,  81 
Ch.  D.  532.  The  other  side  rely  on  jyOtdmery, 
ScoU,  24  Beav.  239,  6  W.  B.  Ch.  Dig.  91 ;  bat  there 
the  settlement  contained  a  clause  expressly  providing 
that  the  trustees  might  reimburse  themselves  out  of 
money  coming  into  weir  hands  any  expenses  incaiied 
by  them  in  the  execution  of  the  trusts.  [Kat,  LJ.— 
In  In  re  Olunvill  Cotton,  L.J.,  in  noticing  lyOechner 
V.  Scott,  said  that  Lord  Bomilly  deddied  it  on  the 
peculiar  wording  of  the  settlement  there,  which  went 
beyond  the  usiud  terms  in  favour  of  the  tnistees.* 
They  cannot  rely  on  D^Oechsner  v.  Scott,  or  on  In  rt 
Bown,  O'Halloran  v.  King,  33  W.  K.  58,  27  Ch.  D. 
411,  because  here  the  order  limited  execution  to  the 
separate  property  not  restrained  from  anticipation. 
This  case  cannot  turn  on  the  Married  Women's 
Property  Act,  1882,  as  section  19  expressly  provides 
that  nothing  in  the  Act  shall  affect  any  settlement 
made  respecting  the  property  of  any  manied  woman. 
Hyde  v.  Hyde,  36  W.  K.  708,  13  P.  D.  166,  is  not 
inconsistent  with  In  re  QlanvilL  [KIay,  L.J.— The 
real  question  is  whether  the  appellant  could,  at^ 
date  of  the  issuing  of  her  summons,  have  charged 
any  of  these  moneys  by  instrument  under  her  hand.] 
They  also  referred  to  Pike  v.  Fitzgibbon,  29  W.  B. 
551,  17  Ch.  D.  454 ;  Stanley  v.  Stanley,  26  W.  E.  310, 
7  Ch.  D.  589 ;  and  In  re  Andrews,  Edwards  v.  Ikmr, 
34  W.  R.  62,  30  Ch.  D.  159. 

Renshaw,  Q.C.,  and  Reginald  Winsiow  (Bnmipdl 
Davis  with  them),  for  the  respondents. — The  onlj 
restraint  on  anticipation  that  cannot  be  disr^arded 
is  that  created  by  tne  will,  not  that  arising  ^m  the 
order  of  the  court,  and  made  merely  for  the  pniposes 
of  the  administration  of  the  estate.  At  the  date  of 
the  order  dismissing  the  summons  the  trustees  had 
£304  2s.  8d.  arrears  of  income  in  their  hands,  and  in 
the  following  month  a  further  sum  of  about  £55 
came  in,  so  that  there  was  far  more  than  enough  to 
pay  these  costs,  which  only  amounted  to  about  £216 
altogether.  [Kay,  L.J. — You  say  she  oould  hate 
made  a  valid  mortgage  of  these  moneys  at  that  time  ^] 
Certainly.  She  covld  have  charged  the  whole.  It  is 
merely  for  convenience  of  administration  that  she  isonlj 
to  be  paid  £125  quarterly,  and  the  balance  at  the  end 
of  the  year.  As  to  D^Oechsner  v.  Scott,  it  shows  that 
the  trustees  had  a  right  to  be  indemnified  ont  of 
monevs  coming  to  their  hands.  Section  1,  sub-sectioA 
(2),  of  the  Married  Women's  Property  Act,  1882,  n  i 
the  section  that  applies  to  this  case.  [Lindlet,  LJ> 
— You  do  not  want  that  if  you  are  right  on  the 
facts.] 

Freeman,  for  another  party. 

Mulligan,  in  reply. — The  court,  in  inteipretmg  the 
will,  fixed  by  its  order  the  times  of  payment,  and 
the  income  cannot  be  anticipated  with  reference  to 
those  times,  [Lindley,  L.J.— That  order  cannot 
affect  the  will  so  as  to  create  a  restraint  on  anticipatio& 
not  directed  by  the  will  itself.]  The  income  attached 
must  be  free  from  restraint  at  the  date  of  the  wrong- 
ful act  in  respect  of  which  the  married  woman  ii 
ordered  to  pay  costs.  [Kay,  L.J.— There  was  no 
positive  order  for  payment  by  the  lady  out  of  her 
separate  estate  in  in  re  Qlanvill,'\  In  Pike  v.  Fit- 
gibbon  James,  L.J.,  said  at  the  end  of  his  judgmort 
that  the  onlj;  separate  property  which  could  to  readied 
was  that  which  a  married  woman  had  at  the  time  of 
contracting  the  engagements  which  it  was  sought  to 
enforce. 

He  also  referred  to  Whittaker  v.  Kershaw,  88  W.  R 
497,  ante,  p.  22,  46  Ch.  D.  320,  at  p.  327. 

Cur.  adv.  tmlL 

Feb.  26.— LiJa)LEY,  L.J.— Thisis  an  appeal  from* 
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order  made  by  Kekewioh,  J. ,  authorizing  the  trustees  of 
a  will,  under  which  a  Mrs.  Midwinter  is  entitled  to 
income  to  her  separate  use  without  power  of  antici- 
pation, to  retain  and  pay  certain  costs  which  they  had 
incurred  in  the  execution  of  their  trusts,  and  which 
costs  she  had  h&esL  ordered  personaUy  to  pay. 

Now  there  were  two  orders,  or  one  order  and  one 
judgment,  affecting  her.  One  was  an  order  dated  the 
I6th  of  July,  1890,  by  which  a  summons  taken  out  by 
her  without  any  next  friend,  that  is  to  say,  under 
the  provisions  of  the  Married  Women's  Property  Act, 
1882,  wUdi  alone  entitles  her  to  sue  in  that  way, 
was  dismissed,  with  costs.  She  was  ordered  to  pay 
the  costs,  and  then  there  was  the  usual  limitation  as 
to  separate  estate  which  she  could  not  anticipate.  It 
ran  in  this  way : — *'  And  it  is  ordered  that  execu- 
tion be  limited  to  the  separate  property  of  the 
defendant,  Mrs.  Midwinter,  not  subject  to  any 
restraint  against  anticipation  unless  by  virtue  of 
section  19  of  the  Married  Women's  Property  Act  such 
property  shall  be  liable  to  execution  notwithstanding 
such  restraint."  The  other  was  a  judgment  against 
her,  dated  the  Tith  of  August,  1890,  when  a  certain 
action,  instituted  by  her  iQso  in  her  own  name  and 
without  any  next  friend,  was  dismissed  with  costs  in 
the  same  way.  So  that  we  have  here,  on  the  16th  of 
July,  1890,  and  the  12th  of  August,  1890,  two  orders, 
or  one  order  and  one  judgment  (there  is  no  necessity 
to  distinguish  between  them)  against  her,  made  in 
proceedings  instituted  by  her  under  the  Married 
Women's  Property  Act,  and  ordering  her  to  pay  the 
costs. 

Now,  at  the  times  those  orders  wore  made  the 
trustees  had  in  their  hands  certain  arrears  of  the 
income  which  was  settled  upon  her  for  her  separate 
use,  and  which  arrears  are  more  than  sufficient  to  pay 
the  costs  which  she  has  been  ordered  to  pay.   . 

Under  those  circumstances  Kekewich,  J.,  made  the 
order  which  is  appealed  from,  giving  the  trustees  liberty 
to  retain  out  of  the  sum  of  £304  2s.  8d.  (being  the 
amount  received  by  the  trustees  in  respect  of  the  rents 
and  profits  accrued  due  to  the  16th  of  July,  1890,  of 
certain  property  held  on  trust  for  her),  certain  sums 
of  costs  which  I  need  not  specify. 

Now  Mrs.  Midwinter  has  appealed  from  that 
order,  and  she  says  it  is  wrong,  inasmuch  as  it 
affects  property  as  to  which  she  is  restrained  from 
anticipation.  Mr.  Mulligan,  on  her  behalf,  puts 
it  in  this  way — ^that  the  time  to  which  we  ought  to 
direct  our  attention  is  a  time  anterior  to  those  orders 
— I  suppose  the  time  when  the  legal  proceedings  were 
instituted — and  that  at  that  time  it  does  not  appear 
there  were  arrears  that  could  be  attached.  He  relies  in 
support  of  that  argument  on  a  case  of  In  re  Glanvill, 
and  upon  the  19th  section  of  the  Married  Women's 
Property  Act. 

^ice  this  case  was  arffued  yesterday  I  have  looked 
at  In  re  Glanvill  a  Utue  more  closely.  It  appears 
to  me  that  that  case,  and  the  reasoning  on  which 
it  is  based,  does  not  apply  to  the  present  case 
at  alL  In  the  first  place,  in  the  case  of  In  re 
Glanvill  the  action  was  not  under  the  Act  at  all. 
Ttaere  were  no  proceedings  taken  by  the  lady  under 
the  Act  In  the  second  j^ace,  there  was  no  order  for 
payment  hy  the  married  woman  herself  in  that  case, 
and  tiiat  distinguishes  the  order  appealed  from  in 
that  case  from  the  order  which  is  now  under 
^peal.  In  that  case,  in  the  third  place,  the  order 
lAuch  was  made  by  Bacon,  V.G.,  which  was 
appealed  against,  was  evidently  wrong,  because  it 
entitled  the  trustees  to  retain  out  of  future  accruing 
separate  estate.  To  that  extent  it  was  obviously  wrong. 
Buttherewasthis  point  raised.  There  was  a  small  sum 
of  £36  which  was  said  to  be  arrears,  and  which  it  was 
aaid  might  be  impounded  or  retained  by  the  trustees. 


When  you  come  to  look  at  the  judgments,  you  find 
that  that  £36,  small  sum  as  it  was,  accrued  after  the 
order  on  further  consideration  which  did  not  order  her 
to  pay  the  costs,  but  ordered  her  next  friend  to  pay 
the  costs,  and  the  court  there  came  to  the  condusion 
that  even  that  sum  could  not  be  attached ;  and  there 
is  language  in  that  judgment  that  goes  the  length  of 
showing,  or  containmg  an  intimation  of  opinion,  that 
the  only  arrears  that  eould  be  attached  would  be 
arrears  that  had  accrued  at  the  time  of  the  institution 
of  the  suit.  The  main  controversy  was  obviously  not 
as  to  that  £36.  That  was  merely  a  small  item  in  the 
matter;  but  the  main  controversy  was  as  to  the 
propriety  of  the  Vice-Chancellor's  order  entitling  the 
trustees  to  retain  the  costs  that  had  been  incurred 
(and  which  the  married  woman  ought  to  pay)  out  of  her 
separate  property  which  was  acquired  aiterwards. 
There  the  Vice-Chancellor  was  wrong.  When  you 
look  at  the  case  of  Hyde  v.  Hychf  the  (jourt  of  Appeal 
there,  in  dealing  with  a  sequestration,  did  allow  the 
sequestrator  to  attach  and  take  in  execution  the 
arrears  of  a  married  woman's  separate  estate  which 
were  due  at  the  time  the  sequestration  issued,  and 
they  made  no  reference  there  as  to  any  earlier 
time. 

Now,  quite  apart  from  that,it  appears  to  methatwhat 
we  have  to  deal  with  is,  not  the  case  of  In  re  Glanvill, 
but  the  Act  of  Peirliament — ^the  Married  Women's 
Property  Act.  I  confess  I  am  not  at  all  disposed  to 
exfmd  &e  decision  in  In  re  Glanvill  to  a  case  which 
arises  under  the  Married  Women's  Property  Act,  for 
the  reason  which  I  will  now  give.  In  tne  first  place, 
the  court  itself  in  In  re  Glanvill  declined  to  say 
what  would  be  ri^t  in  a  case  arising  under  the 
Married  Women's  Property  Act.  Pry,  L.J.,  dealt 
pointedly  with  that.  He  says,  **  The  action  was 
begun  in  1882,  before  the  passing  of  the  Married 
Women's  Property  Act,  1882.  How  the  case 
would  have  stood  if  the  plaintiff  had  been  suing 
without  a  next  friend  imder  the  provisions  of  that 
Act  I  give  no  opinion.  The  question  is  one  of  some 
difficulty,  and  is  not  now  before  us."  That  is 
precisely  the  question  which  we  have  to  deal  with. 
The  Married  Women's  Property  Act  enables  a  married 
women  to  sue  without  a  next  friend — that  is,  section 
1 ;  and  what  is  feir  more  important  to  my  mind  is 
this,  that  that  Act  departs  from  the  principle  upon 
which  Pike  v.  Fitzgibban  was  decided,  and  which  was 
taken  as  the  foimdation  of  the  decision  in  In  re 
Glanvill,  It  alters  the  whole  law,  as  I  understand  it, 
as  laid  down  in  Pike  v.  Fitzgihhon,  Therefore,  if  we 
look  at  the  Act,  we  find  ourselves  face  to  face  with 
this  difficulty: — Supposing  a  married  woman  avails 
herself  of  the  provisions  of  the  Act  of  Parliament  by 
instituting  proceedings  at  law  or  in  equity  without  a 
next  friend,  and  is  ordered  to  pay  costs,  and  supposing 
at  the  time  of  the  institution  of  those  proceedings  she 
has  no  separate  estate,  but  afterwards  acquires 
separate  estate,  are  those  costs  to  remain  unpaid  U.  that 
separate  estate  is  free  from  antici^tion  P  It  appears 
to  me  that  they  ought  not,  that  is  to  say,  if  you  can 
find  at  any  time  arrears  that  can  be  attached,  you  may 
attach  those  arrears  of  the  separate  estate,  althoujg^n 
of  course  you  cannot  attach  the  future  income  which 
she  is  res&ained  from  anticipating.  In  giving  that 
effiBct  to  the  Act,  it  appears  to  me  we  are  giving  full 
effect  to  section  19,  to  which  Mr.  Mulliffan  referred. 
We  are  not  in  the  least  iTifringJTig  the  (£tuse  against 
anticipation.  We  are  doing  nothing  more  than  taking 
arrears  which  she  can  anticipate  and  can  deal  with. 
That  appears  to  me  to  be  the  true  result  of  the  Act  of 
Parliament^  and  of  the  case  of  In  re  Glanvill  so  far  as 
it  has  any  bearing  on  cases  arising  under  the  Act.  I 
say  nothing  about  the  decision  in  In  re  Glanvill ;  1 
daresay  it  was  right,  but  it  is  clearly  distinguishable 
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from  the  case  we  have  to  deal  with.  It  was  not  a  case 
depending  upon  the  Act,  and  I  certainly  am  not 
prepared  to  introduce  what  would  be  a  startling  state 
of  things  if  we  applied  In  re  Olanvill  to  proceedings 
taken  under  the  present  Act. 

I  think,  therefore,  the  appeal  must  be  dismissed. 

Kay,  L.J. — The  difficulty  in  this  case  arises,  un- 
doubtedly, from  the  language  Used  by  the  judges  of 
the  Court  Of  Appeal  in  the  case  of  In  re  Olanvill, 
Lindley,  L.J.,  has  stated  the  facts  of  this  case,  and  I 
will  not  repeat  any  of  them.  In  In  re  Olanvill  an 
action  had  been  dismissed,  with  costs.  It  was  an 
action  by  a  married  woman  by  her  next  friend,  and 
the  question  was,  which  part  of  her  separate  estate 
could  be  attached  for  the  payment  of  those  costs,  and 
most  certainly  all  the  Loi^ds  Justices  concurred  in 
saying  that  no  part  of  her  separate  estate,  except 
that  which  was  free  from  anticipation  at  the  date 
when  the  action  was  beg^un — ^not  when  the  order 
for  costs  was  made — could  be  attached  to  satisfy  those 
costs.  The  case  was  peculiar  in  this  respect.  The 
action,  as  I  have  said,  was  by  a  married  woman  by 
her  next  friend,  and,  therefore,  commenced  before 
the  Married  Women's  Property  Act,  which  has  made 
the  use  of  a  next  friend  unnecessary.  The  order  for 
costs  was  made,  of  course,  against  the  next  friend, 
but  it  in  terms  gave  libco^y  to  apply  against  the 
married  woman  if  the  next  friend  did  not  satisfy  the 
costs ;  and  it  was  under  that  liberty  to  apply  that 
an  application  was  made  to  have  those  costs  paid. 
Now  between  the  time  of  the  institution  of  the  action 
and  the  time  of  making  the  order  dismissing  it,  with 
costs,  or,  at  any  rate,  before  the  application  was 
made  imder  the  liberty  to  apply,  there  had  accrued 
some  £36  of  the  income  of  the  married  woman  as  to 
which  she  was  restrained  from  anticipation ;  but  it 
had  become  due  to  her,  and  therefore  that  sum  at 
the  time  of  the  application  to  the  court  constituted 
arrears  of  her  income,  and,  of  course,  the  fetter 
against  anticipation  was  gone  as  soon  as  the  income 
was  payable  to  her.  Therefore,  if  the  date  of  the 
apphcation  to  make  her  liable  was  the  date  to  be 
looked  at,  those  arrears,  at  any  rate,  would  have  been 
arrears  that  could  have  been  attached.  But  the  Lords 
Justices  distinctly  said  No,  we  must  not  look  at  that 
date,  but  we  must  look  at  the  date  when  the  action 
whic^  was  dismissed  with  costs  was  begun,  and  as 
this  siun  had  not  then  accrued,  and  did  not  consti- 
tute arrears  so  as  to  be  free  from  the  fetter  against 
anticipation,  the  court  has  no  power  to  make  an  order 
tiiat  the  costs  shall  be  paid  out  of  the  £36. 

That  raises  the  difficulty  in  this  case,  and  we  took  a 
little  time  to  consider  it  further.  Lindley,  L.J.,  has 
pointed  out  that  this  case  differs  in  that  particular — 
that  the  action  and  summons,  both  of  which  had  been 
dismissed  with  costs  (or  at  least  the  action  was  dis- 
missed with  costs,  and  the  lady  was  ordered  to  pay 
the  costs  of  the  summons),  were  proceedings  taken  by 
her  after  the  Married  Women's  Property  Act  had 
come  into  oi)eration,  and  therefore  without  a  next 
friend.  [His  lordship  then  read  section  1 ,  sub-section 
(2),  of  the  Married  Women's  Property  Act,  1882,  and 
proceeded : — ]  The  question  here  is  whether  income 
which  had  accrued  afterthedate  of  the  action,  but  before 
the  order  for  payment  of  costs,  could  be  made  liable  ? 
Of  course,  at  the  time  when  the  order  for  payment  of 
coits  was  made,  these  were  arrears  of  income.  There 
has  been  some  question  whether  they  could  be  pro- 
perly called  arrears  of  income,  because  it  seems  that 
imder  the  will  which  gave  her  this  income  for  her 
separate  use,  without  power  of  anticipation,  no  days 
of  payment  were  fixedC  but  the  court,  by  an  order  of 
the  22nd  of  April,  1*882,  for  convenience  in  the  ad- 
ministration of  the  estate^  directed  that  a  certain  sum 


should  be  paid  out  quarterly,  and  then  that  the  reridne 
of  the  income,  if  it  exceeded  that  amount,  was  to  be 
paid  to  her  when  the  trustees  passed  tiieir  acoouiits  at 
the  end  of  the  year,  the  object  obviously  bdng,  for 
the  convenience  of  administration,  to  let  the  trustees 
have  a  certain  sum  in  their  hands  to  pay  for  repun 
and  other  outgoings  which  they  had  to  pay.  I  hsTe 
no  doubt,  notwithstanding  this  order  of  theoouit,i}uit 
these  were  arrears  of  income  due  to  the  wife,  though 
under  the  order  they  would  not  be  payable ;  and  that 
you  cannot  read  that  order  into  the  will,  so  as  to 
treat  the  days  of  payment  in  the  order  as  though  they 
had  been  days  of  payment  fixed  by  the  will,  because 
it  was  merely  for  ttie  purpose  of  convenience  of  ad- 
ministration that  that  order  was  made. 

Therefore,  upon  that  point  I  am  clear  that,  at  the 
time  when  this  order  for  payment  of  oosts  was  made, 
these  moneys  were  arrears  of  income  due  to  tfaf 
married  woman,  as  to  which,  of  course,  the  restraint 
on  anticipation  had  gone ;  that  is  to  say,  to  put  the 
proper  test,  at  the  moment  when  these  orders  were 
made  she  could  have  charged  the  money  then  coming 
to  her  Which  had  accrued  due,  and  was  in  the  hands 
of  the  trustees — she  could  have  charged  that  for 
valuable  consideration,  and  made  an  effectual  asai^- 
ment  of  it,  notwithstanding  the  restraint  on  antici- 
pation. If  she  could  have  done  that,  surdy  the 
essential  justice  of  this  case  is,  that  the  order  for  the 
payment  of  costs  should  be  an  order  which  could  be 
executed  against  that  fund.  The  costs  are  not 
incurred  at  the  moment  of  bringing  the  action: 
the  costs  are  not  incurred  until  after  the  actioo 
is  brought,  that  is  to  say,  in  the  progress  of 
the  action.  These  were  oosts  of  her  own  trustees; 
they  were  incurred  during  the  action,  which  the 
coiurt  ultimately  decided  was  improperly  brougjii, 
and  ought  to  be  dismissed  with  costs.  It  seems  to 
me  it  is  only  just  and  riffht,  if  you  can  arrive  at  it  in 
any  way,  to  say  that  wose  costs  shall  be  paid,  not 
merely  out  of  separate  estate  to  ivhich  she  vu 
entitled  at  the  time  of  bringing  the  action,  bat  oat 
of  any  separate  property  she  was  entitled  to  when  the 
order  was  made.  To  try  the  queation  it  is  oolj 
necessary  to  suppose  she  had,  at  the  time  of  bring- 
ing the  action,  no  separate  property  except  that 
wmch  she  was  restrained  from  antddpating,  and 
that  when  the'order  for  payment  of  these  oosts  vas 
made,  there  were  no  arrears  of  that  particular  pro- 
perty at  all,  but  that  in  the  meantime  &e  had  beoome 
entitled  to  a  large  sum  under  some  other  will  or 
settlement  for  her  separate  use,  as  to  which  she  was 
not  restrained  from  anticipation.  Would  it  be  just 
and  equitable  to  let  her  go  free,  and  to  let  her  tab 
away  that  property,  as  to  which  there  was  no  restnint 
on  anticipation,  and  to  say  to  the  trustees,  "Ton 
shall  not  have  tiiose  costs  "  ?  Clearly  not.  It  seems 
to  me  that  the  order  which  was  in  fact,  and  in  tenns, 
that  she  should  pay  out  of  her  separate  property, 
excepting  only  that  as  to  which  she  was  restrained 
from  anticipation,  would  apply  to  any  separate  pro- 
perty which  was  hers  at  the  date  when  that  older 
was  made.  I  arrive  at  that  conclusion  from  a  con- 
sideration of  what  seems  to  me  the  natural  justioe  of 
the  case,  and  also  on  principle.  The  only  question  is 
whether  the  case  of  In  re  OlanviU  prevents  our  hold- 
ing that.  For  the  reasons  which  have  been  ^▼en  hr 
Lindley,  L.J.,  in  which  I  concur,  I  do  not  think  that 
it  does.  That  was  a  case,  as  he  has  pointed  out, 
which  did  not  come  imder  the  Married  Women's 
Property  Act  at  all,  because  the  action  had  bea 
commenced  before  the  coming  into  operation  of  the 
Married  Women's  Property  Act.  All  the  judgtt 
carefully  reserved  any  opinion  as  to  what  the  dodrnm 
in  that  case  would  have  been  if  the  action  had  besn 
brought  under  that  Act. 
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I  think,  therefore,  with  Lmdley,  L.J.,  that  that  case 
oaght  Dot  to  be  extended  to  a  case  in  which  the  facts 
are  such  as  they  are  here,  that  is  to  say,  where  an  order 
has  been  actuidly  made  for  payment  by  the  married 
woman,  only  limited  to  prevent  that  payment  being 
reoovered  against  the  estate  as  to  which  she  was  re- 
strained from  anticipation — and  it  seems  to  me  that 
that  order  ought  to  be  treated  as  applying  to  all 
separate  estate  which  belonged  to  her  at  the  date  of 
the  order,  and  as  to  which  she  was  not  restrained  from 
anticipation.  I  take  the  date  of  the  order,  rather 
than  the  date  of  the  commencement  of  the  proceed- 
ings, as  the  prox>er  date  to  be  looked  at  in  this  case. 
For  these  reasons  I  agree  with  the  Lord  Justice  that 
this  appeal  must  be  dismissed. 

Appeal  disiniued. 

Solicitors,  R,  T.  Webster  ;  Daniel  Stock;  Mackinsotiy 
Carpenter,  Jb  Son. 


From  Chan.  Div.  Jan.  20,  21. 

In  re  Heseltine. 
Woodward  v.  Heseltine.  (o.) 

Bill  of  sale — Statutory  form — Address  of  attesting  wit- 
ness— Name  and  description  of  grantee — Bills  of  Sale 
Ad,  1882  (45  &  46  Vict.  c.  43),  ss.  8,  9— Form  in 
schedule. 

The  execution  of  a  hill  of  sale  was  aUested  hy  **  C. 
derk  to  the  D.  Bank,  D, -street,  Charing-cross,^^  The 
affidavit  made  by  the  attesting  witness,  and  filed  with  the 
hUl  of  saUy  gave  the  private  residence  of  the  witness  as 
his  address. 

Held,  by  the  Court  of  Appeal  {differing  on  this  point 
from  North,  J.),  that  the  address  of  the  attesting  witness 
as  given  in  the  bill  of  sale  was  sufficiently  in  accordance 
with  the  statutory  form. 

A  bill  of  sale  was  expressed  to  be  granted  to  **the  D. 
Batiks  of  6,  D. -street,  Charing-cross  {of  which  said  bank 
S.,  of  the  same  place,  is  the  sole  proprietory*  The 
chattels  comprised  in  t?ie  bill  of  sale  were  thereby  assigned 
to  *Uhe  said  bank  and  its  assigns,**  and  the  bill  of  sale 
cmtained  no  further  mention  of  S. 

Held,  that  no  irresistible  inference  could  be  drawn 
fftm  the  bill  of  sale  itself  that  the  '*  D.  Bank  **  was  in 
fad  S.,  and  accordingly  that  the  bill  of  sale  toas  void,  mi 
the  ground  that  the  name  and  description  therein  con- 
tained of  the  grantee  was  not  in  accordance  with  the 
statutory  form. 

Bird  V.  Davey,  ante,  p.  40,  [1891]  1  Q.  B.  29,  dis- 
ti**guished. 

Appeal  from  North,  J. 

The  plaintiff  was  an  unsecured  creditor  of  the 
estate  of  W.  Heseltine,  deceased,  and  the  action  was 
for  administration  of  the  estate,  for  a  declaration  that 
a  bill  of  sale  executed  by  the  deceased  in  favour  of 
the  defendant  Simmons  was  void,  and  for  an  injunc- 
tion to  restrain  Simmons  from  removing  or  soiling 
the  goods  comprised  in  the  bill  of  sale. 

The  widow  of  the  deceased  was  also  made  a  de- 
fendant. 

The  bill  of  sale,  which  was  dated  the  12th  of  June, 
1890,  wna  expressed  to  be  made  between  Heseltine  of 
the  one  part,  **  and  the  Discount  Bank  of  London,  of 
6,  Doncannon-street,  Charine  Cross,  in  the  County 
;  of  Middlesex  (of  whicb  said  bank  Lewis  Simmons,  of 
the  same  place,  is  the  solo  proprietor)  of  the  other 
part'';  and  ''in  consideration  of  the  siun  of  £jOO 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


now  paid  to  the  said  W.  Heseltine  by  the  said 
bank,"  Heseltine  thereby  assigned  "unto  the  said 
bank  and  its  assigns"  the  chattels  specifically 
described  in  the  schedule  thereto  annexed  ''byway 
of  security  for  tJie  payment  of  the  sum  of  £500  and 
interest  thereon  at  the  rate  of  ninepence  in  the  pound 
per  month.  And  the  said  W.  Heseltine  doth  further 
agree  and  dediure  that  he  will  duly  pay  to  the  said 
bank  the  principal  sum  aforesaid,  together  with  the 
interest  then  due,  by  monthly  payments  of  £30  on  the 
18th  day  of  every  month,  the  first  payment  to  be 
made  on  the  18tii  day  of  July  next,  provided  always 
that  the  chattels  hereby  assigned  shall  not  be  liable  to 
seizure  or  to  be  taken  possession  of  by  the  said  bank 
for  any  cause  other  than  those  specified  in  section  7  of 
the  BiUs  of  Sale  Act  (1878)  Amendment  Act,  1882." 

The  attestation,  on  the  face  of  the  bill  of  sale  itself, 
of  the  execution  thereof  bv  the  grantor  was  as 
follows :  **  Signed  and  sealed  by  the  said  W.  Hesel- 
tine in  the  presence  of  me,  William  Geoi^e  Cleverly, 
clerk  to  the  Discount  Bank  of  London,  6,  Dunoannon- 
street.  Charing  Cross." 

Li  the  affidavit  made  by  the  attesting  witness  filed 
with  the  bill  of  sale  he  described  himsdif  as  "  William 
George  CHeverly,  residing  at  12X,  Peabody-avenue, 
Pimlico,  clerk  to  the  Discount  Bank  of  London,  6, 
Duncannon-street,  Charing  Cross." 

The  grantor,  W.  Heseltine,  died  on  the  2nd  of 
December,  1890,  and  on  the  Srd  of  December  the  de- 
fendant Simmons  took  possession  of  the  chattels 
which  were  the  subject-matter  of  tbe  bill  of  S€de. 

North,  J.,  granted  an  interlocutory  injunction  to 
restrain  the  defendant  Simmons  from  selling,  dis- 
posing of,  or  removing  the  chattels  until  the  trial 
of  the  action,  on  the  ^imd  that  the  bill  of  sale  was 
not  in  accordance  with  the  statutory  form,  because 
the  attestation  of  the  execution  of  the  bill  of  sale  did 
not  give  the  address  of  the  attesting  witness. 

Simmons  appealed. 

Bosanquet,  Q.C.,  and  J.  H.  Poulter,  for  the  appel- 
lant.— TLe  statutory  form  has  been  complied  with  by 
giving  the  business  address  of  the  attesting  witness, 
and  it  is  not  necessary  to  give  also  the  place  where  he 
sleeps  as  his  address ;  it  is  sufficient  if  either  be  given : 
Blackwell  v.  England,  6  W.  E.  59,  8  E.  &  B.  641 ; 
Attenborough  v.  Thompson,  6  W.  E.  136,  2  H.  &  N. 
559 ;  Hewer  v.  Cox,  9  W.  E.  143,  3  E.  &  E.  448 ; 
Ex  parte  Breull,  29  W.  E.  299,  16  Ch.  D.  484. 
[Lopes,  L.J.,  referred  to  Haslope  v.  Thome,  1  Mau.  & 
Bel.  103,  and  Alexander  v.  MilUni,  2  Cr.  &  J.  424.] 
Stoy  V.  Bees,  38  W.  E.  683,  24  Q.  B.  D.  748,  which 
was  relied  on  by  North,  J.,  was  a  case  as  to  indorse- 
ment of  a  plaintiffs  address  on  a  writ  of  summons, 
and  turned  on  the  words  "who  resides  at"  used  in 
Appendix  A.,  Part  1,  Form  4,  of  the  Eules  of  the 
Supreme  Court,  and  is,  therefore,  not  applicable. 

Napier  Higgins,  Q.C.,  and  Ingpen,  for  the  plaintiff. 
— The  bill  of  sale  is  void  for  non-compliance  with  the 
statutory  form  in  several  particulars;  first,  the  ad- 
dress of  the  attesting  witness  is  not  properly  stated  in 
the  attestation  clause,  and  the  defect  is  not  cured  by 
its  being  stated  in  the  affidavit  filed  with  the  bill  of 
sale :  Parsons  v.  Brand,  Coulson  v.  Dickson,  38  W.  E. 
388,  25  a  B.  D.  110;  Stoy  v.  Rees.  The  cases  of 
Blackwell  v.  England  and  Attenborough  v.  Thompsmi 
were  decided  on  the  Bills  of  Sale  Act,  1864,  which  did 
not  contain  the  same  stringent  provisions  as  to  regis- 
tration as  the  Acts  of  1878  and  1882.  [LoPES,  L.J., 
referred  to  Hidkley  v.  Greenwood,  38  W.  E.  686.]  The 
Acts  of  1878  and  1882  do  not  contemplate  that  the 
attesting  witness  could  have  two  addresses,  cither  of 
which  it  was  sufficient  to  state ;  the  place  of  residence 
and  not  the  place  of  business  should,  therefore,  have 
been  given.    Secondly,  the  bill  of  sale  is  void  becausa 


406 


THE  WEEKLY  REPORTER.  [A^^^mi.]  Vol.  XXXIX. 


Court  of  Appeal. 


In  be  Heseltdte. 


COTTRT  OF  APPKAL. 


the  name  of  the  grantee  is  not  properly  given  in  the 
hill  of  Bale.  It  was  Simmons  who  adyanced  the 
money,  but  the  grantee  named  in  the  bill  of  sale  is 
the  '*  Discount  Bcuik  of  London/'  and  the  bill  of  sale 
is  so  registered :  Bills  of  Sale  Act,  1878,  s.  11  (2)  and 
8.  12.  The  statutory  form  does  not  contemplate  an 
incorporated  compaay  being  the  grantee  of  a  bill  of 
sale.  It  is  doubtful  whether  in  Acts  prior  to  the 
Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  the 
word  **  person"  includes  a  body  of  persons  corporate 
or  unincorporate :  see  section  19  of  the  Interpretation 
Act,  1889.     [They  were  stopped.] 

Bo&an^ieti  0.6^,inreply. — Simmons  carries  on  abank- 
ing  busmess  under  the  name  or  style  of  the  **  Discount 
Bank  of  London."  There  is  nothing  in  the  Bills  of 
Sale  Acts  to  prevent  either  a  corporate  body  or  a 
trading  firm  lending  money  on  the  security  of  a  bill 
of  sale,  and  doing  so  in  then*  trade  name.  This  biU 
of  sale  states  on  the  face  of  it  that  Simmons  is  the 
sole  proprietor  of  the  **  Discount  Bank  of  London," 
so  that  nothing  is  concealed,  and  there  is  no  variance 
from  the  statutory  form  calculated  reasonably  to 
deceive :  Ex  parte  Stanford,  34  W.  E.  507,  17  Q.  B.  D. 
259 ;  Thtmas  v.  Kelly,  37  W.  E.  353,  13  App.  Cas.  506. 
piiOPES,  L.J.,  referred  to  Bird  v.  Davey,  ante,  p.  41), 
[1891]  1  Q.  B.  29.J  A  firm  or  corporation  can  now 
sue  or  be  sued  m  the  firm  or  corporate  name : 
E.  S.  C,  ord.  16,  rr.  14,  15. 

Napier  Higgine,  Q,C,  [having  been  previously  stopped, 
was  now  again  called  on]. — ^The  Discount  Bank  being 
composed  of  one  person  only — viz.,  Simmons — no  pro- 
ceedings could  be  instituted  in  the  name  of  the  iHs- 
count  Bank.  The  Eules  of  the  Supreme  Court  do  not 
apply  to  such  a  case.  The  Discount  Bank  might  be  a 
company  in  which  Simmons  had  all  the  shares,  and  evi- 
dence extraneous  to  the  bill  of  sale  itself  is  required  to 
show  whether  or  not  the  Discount  Bank  is  a  corporate 
body,  and  therefore  Bird  v.  Davey  is  distinffuisnable. 
The  words  **8ole  proprietor"  are  not  equivalent  to 
'^tradineinthenameof."  ThegrantorshouldbecleaTly 
informed  hj  the  bill  of  sale  as  to  his  le^al  position ;  if 
Simmons  died,  the  grantor  would  not  know  to  whom 
to  apply  for  the  purpose  of  redeeming  the  bill  of  sale, 
because  by  the  operative  part  the  chattels  are  assigned 
to  the  bank  *'  and  its  assigns." 

He  referred  to  Ex  parte  Blain,  28  W.  E.  334,  12 
Ch.  D.  522,  at  p.  533 ;  Ex  parte  Gorhett,  28  W.  E.  569, 
14  Ch.  D.  122 ;  and  Pharmaceutical  Society  v.  London 
and  Provincial  Supply  Association,  28  W.  E.  957,  5 
App.  Cas.  857. 

Boaanqtiet,  Q.C.,  in  further  reply,  referred  to  Downs 
V.  Salmon,  36  W.  E.  810,  20  Q.  B.  D.  775. 

D.  L»  Alexander,  for  the  administratrix. 

LiNDLEY,  L.  J. — ^This  is  an  appeal  by  Simmons,  the 
holder  of  a  bill  of  sale,  from  an  order  of  North,  J., 
granting  an  interim  injunction  to  restrain  him  from 
selling  or  removing  the  goods  therein  comprised.  The 
case  was  decided  against  lum  on  the  groimd  that  the 
bill  of  sale  was  void  because  the  proper  address  of  the 
attesting  witness  did  not  appear  upon  it. 

Other  objections  were  also  taken  which  were  not 
discussed  in  the  court  below. 

In  the  attestation  clause  the  attesting  witness  is 
described  as  *' W.  G.  Cleverly,  clerk  to  the  Discount 
Bank  of  London,  6,  Duncannon-street,  Chiuing 
Cross."  In  the  affidavit  filed  with  the  bill  of  sale  he 
describes  himself  as  ''of  12X,  Peabodv -  avenue, 
Pimlico."  The  plaintiff  contends  that  in  the  attesta- 
tion clause  the  witness  ought  to  have  given  his  place 
of  residence,  but  that  argument  does  not  seem  to  me 
to  be  sound.  The  address  given  in  the  attestation 
clause  was  the  place  where  he  v/as  employed  all  day, 
a  letter  addressed  there  would  have  reached  him,  and 


a  person  wishing  to  see  him  might  have  f omid  him 
more  readily  by  going  there  than  by  goxDg  to  the 
place  where  he  slept  I  think  that  the  bdl  of  sale 
cannot  be  held  voia  on  this  ground. 

Another  objection  was  taken — ^that  the  bfll  of  ale 
was  void  as  not  being  in  accordance  with  the  fonn 
given  b^  the  statute.  We  all  know  the  difBcolty  of 
construing  section  9  of  the  Act.  In  oonstning  it 
we  must  have  recourse  to  the  authority  of  the 
recent  case  of  Thomas  v.  Kdly,  Lord  Mamaghtai 
there  says,  13  App.  Cas.  506,  p.  519 :— "  This 
section  seems  to  me  to  deal  with  form  and  form 
only.  So  purely  is  it  I  think  a  question  of  fofm 
that  I  should  be  inclined  to  doubt  whether  a 
bill  of  sale  would  not  be  void  which  omitted 
the  proviso  referring  to  section  7,  though  I  cannot 
see  that  the  omission  would  alter  the  legal  effect  of 
the  document  or  mislead  anybody.  It  has  been 
held,  and  I  think  rightly,  that  section  9  does  not 
require  a  bill  of  sale  to  be  a  verbal  and  literal  tcans- 
cript  of  the  statutory  form.  The  words  of  the  Act 
are,  '  in  accordance  with  the  form,'  not,  *  in  tiie 
form.'  But  then  comes  the  question.  When  is  an 
instrument  whidb  purports  to  be  a  bill  of  sale  not  in 
accordance  with  the  statutory  form  ?  Poaaably  when 
it  departs  from  the  statutory  form  in  anything  which 
is  not  merely  a  matter  of  verbal  differemoe.  Certainlj 
I  should  say  when  it  departs  from  the  statutory  form 
in  anything  which  is  a  characteristic  of  that  ifonn/* 
Now  one  of  the  characteristics  of  the  form  is  that 
the  name  of  the  grantee  should  be  given,  and  it 
is  important  that  there  should  be  no  ainbiguity  ahoot 
tiie  name.  Here  a  bill  of  sale  is  given  to  a  gentlennB 
who  lends  money  upon  it.  The  grantee  is  deaciihed 
as  **  The  Discount  Bank  of  England,  of  6,  DuncanaoD- 
street.  Charing  Cross,  of  idiich  said  baxik  Lewii 
Simmons,  of  the  same  place,  is  the  sole  proprietor."  A 
marked  distinction  is  here  drawn  between  the  Dis- 
count Bank  and  Simmons  himself,  he  is  stated  to  he 
the  proprietor  of  the  thing  called  the  Discount  Bank 
of  London. 

We  are  asked  to  construe  this  bill  of  sale  as  made 
between  Heseltine  of  the  one  part,  and  *' Lewis 
Simmons,  trading  under  the  style  or  firm  of  tiie 
Discount  Bank  ofLondon,"  of  the  other  part  Tin* 
is  not  what  the  bill  of  sale  says,  and  the  dtstiiidion 
between  himself  and  the  bank  runs  through  the  docu- 
ment. The  chattels  are  expressed  to  be  asaigiMd 
''to  the  said  bank,"  and  Heseltine  agrees  that  he 
will  pay  the  money  '*  to  the  said  bank."  Can  we  tarn 
what  appears  on  the  face  of  the  bill  of  sale,  without 
any  extnnsic  evidence,  draw  the  irresistible  inioam 
tiiat  Simmons  is  the  bank  P  I  think  we  cannot,  and 
I  am  therefore  of  opinion  that  the  bill  of  sale  depaits 
from  the  statutory  form  in  an  essential  point,  m  ii 
void  under  the  Act. 

Lopes,  L.  J. — I  entirely  agree.  As  to  the  attesting 
witness  I  think  that  the  court  below  came  to  an 
erroneous  conclusion,  and  that  the  address  was  suffi- 
cient. The  object  of  requiring  the  address  to  he 
given  is  to  give  such  information  as  would  enaUe  a 
person  to  find  the  witness.  A  letter  addressed  to  fi. 
Duncannon-street  would  find  him,  and  a  penon 
wishing  to  see  him  woidd  more  readily  find  him  tiw* 
than  at  the  place  where  he  sl^t. 

The  other  point,  that  th«  bill  of  sale  is  not  m 
ao-cordance  with  the  statutory  form,  is  of  more  im* 
portance.  It  is  urged  that  it  is  not  in  aooovdanff 
with  the  scheduled  form  because  the  description  of  the 
grantee  is  not  dear.  If  tlie  grantee  is  descrifaed  n 
a  way  likely  to  mislead,  I  think  that  the  bill  of  w 
is  not  in  accordance  with  the  form  and  is  void,  u 
Ex  parte  Stanford,  17  Q.  B.  D.,  p.  270,  it  is  said:  **A 
bill  of  sale  is  surely  in  aooordanoe  with  thepwecnbw 
form  if  it  is  substantially  in  aooordanoe  wiA  it>  " 
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it  does  not  depart  from  the  preecribed  form  in  any 
material  respect.  But  a  divergence  only  becomes 
substantial  or  material  when  it  is  calculated  to  give 
the  bill  of  sale  a  legal  consequence  or  effect  either 
greater  or  smaller  than  that  which  would  attach  to  it 
3  drawn  in  the  form  wUdi  has  been  sanctioned,  or 
if  it  departs  from  the  form  in  a  manner  calculated  to 
misleaa  those  whom  it  is  the  object  of  the  statute  to 
protect." 

I  think  that  the  present  bill  of  sale  does  depart 
from  the  form  in  a  manner  calculated  to  mislead 
those  whom  it  is  the  object  of  the  statute  to  protect. 
The  description  of  the  grantee  is  such  as  to  raise  an 
ambiguity,  and  I  think  an  intentional  ambiguity.  It 
appears  to  me  that  on  the  face  of  the  instrument 
there  is  nothing  from  which  an  irresistible  inference 
is  to  be  drawn  that  Simmons  is  the  bank  or  that  the 
bank  is  not  a  corporation.  I  think,  therefore,  that 
the  order  appealed  from  is  right.  The  case  is  distin- 
guishable &om  Bird  y.  Davey  on  the  ground  that  in 
that  case  there  was,  in  the  opinion  of  the  court,  an 
inresistible  inference  from  what  appeared  on  the  bill 
of  sale  itself  that  the  same  person  attested  the  execu- 
tion by  both  grantors,  and,  if  so,  the  statute  was 
satisfied  by  his  address  being  once  given. 

Kay,  li.  J. — There  are  two  points  settled  by  decision. 
First,  that  the  words  '*  in  accordance  with  the  form '' 
have  not  the  same  effect  as  *'  in  the  form."  This  was 
laid  down  by  the  House  of  Lords  in  Thomtu  v.  Kelly, 
It  is  difficult  to  define  the  degree  of  latitude  which  the 
Act  allows,  but  all  the  lords  agreed  that  some  departure 
from  the  words  of  the  form  was  allowable.  Secondly, 
it  was  decided  in  Bird  v.  Davey  that  an  imperfec- 
tion on  the  face  of  a  bill  of  sale  whic^  was  corrected 
hj  other  information  supplied  by  the  document  itself, 
did  not  invalidate  the  bul  of  sale.  Here  the  descrip- 
tion of  the  grantee  is,  *^The  Discoimt  Bank  of 
London,  of  which  bank  L.  Simmons  is  the  sole 
Droprieior."  **  The  Discount  Bank  of  London  **  might 
be  the  name  of  a  corporation,  and  is  there  any 
irresistible  inference  from  what  appears  on  the  bill  of 
sale,  that  it  was  not  ?  Unless  there  is  such  inference, 
Bird  V.  Davey  does  not  apply,  and  the  bill  of  sale  is 
bad.  If  the  description  had  been  **  The  Discount 
Bank  of  London,  which  is  not  a  corporation,  but  a 
firm  in  which  L.  Simmons  is  the  sole  proprietor,"  I 
do  not  say  how  the  case  would  have  stood.  That  is 
not  the  language  used,  but  a  description  is  given 
which  miffht  denote  a  joint-stock  company  in  which 
fiimmonsneld  all  the  shares,  and  to  say  that  there  is 
any  irresistible  inference  that  '*  The  Discount  Bank  of 
London  "  was  the  trade  name  of  Simmons  is  going  too 
far.  I  think,  therefore,  that  t^ere  is  a  substantial 
depaitore  from  the  statutory  form,  and  that  the  bill 
of  sale  is  invalid. 

Appeal  dismxMed, 

Solicitors  for  the  appellant,  Harold  L,  Simmons, 

Solicitors  for  the  respondents,  Leggatt,  Rubinstein, 
*Co. 


From  Q.  6.  Div.  March  19. 

Beg.  i;.  Jaokbon.  (a.) 

Habeas  Gorpxia— Husband  and  wife — Right  of  husband 
to  capture  and  confine  a  wife  refusing  him  conjugal 
rights— MatrimMiial  Games  Act,  1884  (47  &  48  Vict, 
c.  68). 

A  husband  has  no  right  to  the  custody  of  his  wife^s 
person, 

(a.)  Reported  by  A.  P.  Peeceval  Keep,  Esq.,  Bar- 
rister-at-Law. 


Where  a  wife  had  refused  to  obey  a  decree  for  the 
restitution  of  conjugal  rights  obtained  by  her  husband, 

Held,  that  he  had  no  right  to  seize  her  by  force  and 
confine  her  in  order  to  compel  her  to  render  him  conjugal 
rights, 

Betum  to  a  writ  of  habeas  corpus. 

On  March  16  application  for  a  writ  of  Tutbeas 
corpus  was  made  to  a  divisional  court  (Cave  and  Jeune, 
JJ.)  on  behalf  of  Emily  Emma  Maude  Jackson,  who, 
as  was  alleeed,  was  detained  in  the  custody  of  her 
husband,  Edmund  Haughton  Jackson. 

The  application  was  refused,  and  on  March  17  it 
was  renewed  before  the  Court  of  Appeal,  who  directed 
the  writ  to  issue  subject  to  their  junsdiction  to  entei- 
tain  the  appeal. 

The  return  to  the  writ  was  now  made,  and  the 
question  came  on  for  argument. 

The  return  was  in  the  following  terms  : — 

"I,  Edmund  Haughton  Jackson,  in  obedience  to 
the  writ,  herewith  do  certify  and  return  as  follows : — 

*'  1.  The  said  Emily  Emma  Maude  Jackson  is  my 
wife. 

*'2.  During  mv  absence  in  New  Zealand  in  the 
year  1888,  my  saia  wife  went  to  reside  with  her  sisters 
and  brother-in-law.  It  was  arranged  that  she  should 
shortly  join  me  in  New  Zealand,  but  she  wrote  to 
me  pressing  me  to  return  to  England,  and  I  did  so, 
but  on  my  return  to  England  in  July,  1888,  she 
refused  to  live  with  me,  and  I  was  denied  access  to 
her. 

*'  3.  I  commenced  proceedings  in  the  Divorce 
Division  of  the  EUgh  Court  of  Justice  against  my  said 
wife  for  restitution  of  conjugal  rights,  and  on  the  30th 
day  of  July,  1889,  a  decree  was  made  for  such  resti- 
tution. 

**4.  Since  the  making  of  such  decree,  I  have 
endeavoured  to  persuade  my  said  wife  by  letters 
(personal  access  being  still  denied  to  me)  to  come  and 
live  with  me,  but,  ac&g  under  the  advice  and  counsel 
of  her  said  sisters  and  orother-in-law,  she  has  in  no 
way  responded  to  my  overtures. 

''  5.  i  therefore,  on  the  8th  day  of  March  instant, 
took  my  said  wife,  and  have  since  detained  her  in 
my  house,  using  no  more  force  or  constraint  than 
was  necessary  to  take  her  or  to  prevent  her  returning 
to  her  said  relations.  She  has  nad  perfect  liberty  in 
and  the  full  run  of  the  house  short  of  leaving  it. 

**6.  Such  restraint,  I  submit  that  I  could  law- 
fully use  in  order  to  have  an  opportunity  of  re- 
gaining the  affection  of  my  wife,  Tmich  had  become 
alienated  from  me,  and  which  it  was  impossible  I 
could  do  when  she  was  under  the  influence  of  her  said 
relations." 

It  appeared  from  Mr.  Jackson's  affidavit  that  he 
and  his  wife  were  married  on  November  5,  1887,  after 
an  engagement  which  had  been  broken,  but  had  been 
renewed  at  Mrs.  Jackson's  instance. 

The  marria^  was  opposed  by  Mrs.  Jackson's 
relatives,  and  it  was  agreed  that  Mr.  Jackson  should 
l^out  to  New  Zealand,  and  that  Mrs.  Jackson  should 
join  him  there  in  six  months'  time. 

Accordingly,  on  November  7,  he  started  for  New 
Zealand  with  his  wife's  consent.  Mrs.  Jackson  con- 
tinued to  reside  with  her  relatives,  but  on  Mr. 
Jackson's  arrival  in  New  Zealand  he  received  letters 
from  her  urging  him  to  return,  which  he  accordingly 
(Ud.  On  his  arrival  in  England  he  was  refused  access 
to  her  and  she  declined  to  Hve  with  him. 

On  July  30,  1889,  he  obtained  a  decree  for  the  resti- 
tution of  conjugal  rights,  with  which,  however,  she 
declined  to  comply,  and  accordingly,  on  Sunday, 
March  8,  with  the  assistance  of  two  friends,  Mr. 
Dixon  Bobinson  and  Dr.  W.,  H.  Bobinson,  he  seized 
Mrs.  Jackson  as  ahe  was  coming  out  of  church  w^' 
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her  sister,  and  forced  her  into  a  carriaffe  which  he  had 
in  attendance,  and  drove  her  to<  his  house  at  Black- 
bam,  where  she  had  since  been  confined. 

The  affidavit  continued  : — 

"  After  the  carriage  started  my  wife  offered  no 
further  resistance,  though  she  continuously  protested 
against  having  been  taken,  and  desired  to  be  released, 
saying  that  I  could  not  force  her  to  live  with  me. 
On  arriving  at  the  house  she  walked  quietly  in  without 
any  use  of  force  whatever.  My  friend  IDH^on  Robin- 
son drove  with  us  to  Blackburn  inside  the  carriage, 
and  later  in  the  day  we  were  joined  by  Dr.  Robinson, 
who  was  my  other  coadjutor  in  the  seizure  of  my 
wife.  Immediately  on  my  arrival  home  I  placed  my 
wife  in  the  charge  of  my  sister,  who  now  resides 
with  me,  with  instructions  to  give  her  every  attention, 
and  I  also  engaged  the  services  of  a  quidified  nurse.'' 
**  Until  about  7  o'clock  on  Simday  evening  my  wife 
refused  all  refreshment  of  any  description,  but 
tdtimately  consented  to  take  some  light  refreshment, 
insisting,  however,  in  regard  to  everything  she  took 
that  my  friend  Dr.  Robinson  should  share  it  with  her, 
as  she  feared  it  might  be  dragged.  After  the  nurse 
came,  however,  she  appeared  to  regain  confidence, 
and  since  the  Monday  after  her  capture  she  has  freely 
partaken  of  anjr  food  set  before  her."  "  During  the 
whole  period  since  the  seizure  of  my  wife  she  has 
been  treated  by  myself  and  everyone  in  the  house 
with  every  kindness  and  consideration,  and  I  cannot 
remember  to  have  said  or  done  a  cruel,  unkind,  or 
ungentlemanly  word  or  act  to  her  during  the  whole 
time."  **  Since  Wednesday  last  my  wife  has  had  the 
free  run  of  the  house,  doing  just  as  she  pleased  (save 
leaving  the  house,  had  she  so  desired^  but  declining 
to^come  downstairs  until  evening.  I  nave,  moreover, 
several  times  offered  to  take  her  a  drive  with  me,  but 
she  has  declined.  On  one  occasion  only  were  the 
blinds  of  her  room  upstairs  pidled  down  to  prevent 
her  exchanging  signals  with  her  relatives  outside,  and 
they  were  drawn  up  a  few  moments  afterwards,  and 
no  restraint  or  interference  was  subsequently  placed 
upon  her  so  seeing  or  communicating  with  her  rela- 
tives." - 

Mrs.  Baldwin,  ihe  sister  of  Mrs.  Jackson,  filed  an 
affidavit  describing  the  capture.  She  said,  *'  Mr.  Jack- 
son had  his  face  almost  covered  with  a  black  wrap, 
which  went  over  his  nose.  He  rushed  at  my  sister 
and  seized  her  by  the  arm,  and  said,  *  You  are  my 
wife ;  come  with  me  into  this  carriage.'  She  said,  *  I 
wiQ  not,'  and  then  said  to  me,  *  Hold  me  fast  and 
prevent  him  taking  me.'  I  caught  hold  of  her  waist. 
He  was  accompanied  by  two  young  men  named 
Robinson,  one  a  surgeon,  the  other  a  solicitor's 
articled  derk.  A  struggle  ensued,  they  endeavouring 
to  force  her  into  the  carriage,  and  she  resisting 
with  all  her  might,  and  I  assisting  her  to  the 
utmost  of  my  power.  Eventually  she  was  dragged 
backwards  into  the  bottom  of  the  carriage  by  her 
husband,  I  clinging  to  her  aU  the  time.  He  then 
bent  back  with  great  violence  two  of  the  fingers  of 
my  right  hand,  and  so  loosened  my  grip  round  her 
waist.  When  mv  hands  were  being  thus  loosened, 
Dixon  Robinson  (the  articled  clerk)  pushed  me  vio- 
lently on  the  right  shoulder,  and  I  fell  bcick  from  the 
carriage.  My  sister's  legs  were  sticking  out  of  the 
carriage  door  when  she  was  on  the  bottom  of  the 
carriage,  and  Dixon  Robinson,  after  pushing  me 
awa^,  got  hold  of  her  legs  and  shoved  them  into  the 
carnage  and  jumped  in,  and  they  immediately 
drove  away  with  her.  The  struggle  took  place  in  the 
full  view  of  the  congregation  coming  out  of  the 
church.  She  resisted  going  with  him  to  the  utmost 
of  her  power  and  struggled  violently  against  him, 
and  was  only  taken  away  by  main  force." 

Dixon  Robinson,  in  his  affidavit,  said :— "  I  helped 


Mr.  Jackson  to  separate  them  (Mrs.  Baldwin  and  her 
sister),  and  he  helped  his  wife  into  the  carriage.  I 
stood  between  Mrs.  Baldwin  and  Mr.  Jackson  while 
he  did  so.  Atbsr  he  had  so  lifted  his  wife  into  tiie 
carriage  her  feet  were  still  outside,  and  I  put  them 
inside.  No  more  force  was  used  than  was  absolutely 
necessary."  He  farther  said  that  he  did  not  see  Mrs. 
Jackson  again  (after  the  day  of  capture)  until  tiie 
Tuesday,  but  he  remained  in  the  house  until  the  14th 
inst.,  and  during  the  whole  time  he  had  never  seen  the 
slightest  approach  to  cruelty,  but  Mr.  Jackson  always 
treated  her  with  the  greatest  kindness  and  considera- 
tion. Dr.  Robinson,  who  was  also  in  the  house  until 
the  14th,  made  a  similar  affidavit,  and  said  that 
during  the  time  he  was  in  the  house  he  r^eatedly 
saw  Mrs.  Jackson,  and  she  was  always  treated  kindly, 
and  except  on  the  Sunday,  when  he  removed  her 
from  the  room,  he  never  saw  anything  on  Mr.  Jack- 
son's part  which  had  even  the  appearance  of  foroe. 
Dr.  Martin  also  made  an  affidavit  as  to  the  lady 
having  been  attended  by  him.  When  he  first  saw 
her,  he  said,  on  the  Sunday  evening  he  foond  her 
suffering  from  excitement  and  exhaustion,  having  had 
no  food  since  her  breakfast.  *  *  The  only  comphiint  she 
made,"  he  said,  "  was  that  her  husband  when  he  got 
in  had  rudely  taken  her  bonnet  off  and  thrown  it 
into  the  fire."  He  found  also,  he  said,  an  extensive 
bruise  on  her  arm,  which  she  said  was  done  while  they 
were  struggling  to  get  her  into  the  carriage.  He  had 
attended  the  le^y  smce,  he  said,  and  though  she  had 
suffered  from  fits  of  depression,  she  had  kept  up  yoj 
well,  and  so  far,  he  thought,  her  health  had  not 
suffered.  He  had  observed,  he  said,  no  symptoms  of 
harsh  treatment,  and  she  seemed  to  have  been  treated 
with  every  consideration.  The  nurse  also  made  a 
similar  affidavit. 

No  affidavits  were  filed  by  Mrs.  Jackson,  and  it 
was  admitted  that  she  had  had  no  opportunity  of 
doing  so,  her  solicitor  having  been  denied  access  to  her. 

Henn  Collina,  Q.C.,  Malcolm  Douglas, and  T,  Tmdl, 
for  Mr.  Jackson. — ^This  court  has  no  jurisdiction  to  j 
issue  the  writ.  [Lord  Halsfuby,  L.C. — You  are  per-  | 
fectly  at  liberty  to  arffue  that  question,  but  it  seems  j 
to  me  that  it  is  a  purdy  academic  one,  as  I  have  my- 
self undoubtedly  original  jurisdiction  to  Grant  it,  and 
the  result  would  be  that  if  you  should  succeed  in 
convincing  the  court  that  they  had  no  jurisdiction  to 
entertain  the  appeal,  I  should  on  my  own  accoimt 
issue  the  writ;  and  as  the  parties  are  in  court  I 
should  direct  the  return  to  be  made  instanter.]  Hie 
decision  in  Bell  Cox  v.  Hakes  in  the  Conxt  of 
Appeal  (36  W.  R.  209,  20  a  B.  D.  1).  which  has 
not  been  .expressly  overruled  on  this  point  in 
the  House  of  Lords  {arite,  p.  145,  15  A^^.  Gas. 
506),  was  undoubtedly  to  the  effect  that  this  comi 
had  jurisdiction  in  sudi  a  case.  It  would,  therefore, 
be  hopeless  to  argue  the  question  here  farther,  ia 
to  the  return  to  the  writ,  it  is  valid  and  sufficient.  A 
husband  has  a  right  to  the  society  and  consortium  of 
his  wife.  He  may  at  common  law  take  possession  of 
his  wife's  person,  using  no  more  violence  than  is 
necessary,  and  may  confine  her  to  prevent  her  from 
absenting  herself  permanently  from  his  society.  He 
must  not  imprison  her  punitively,  but  he  may  confine 
her  by  way  of  restraint.  He  has  a  right  to  the  ens- 
tody  of  his  wife's  person.  The  law  on  the  subject 
has  been  laid  down  in  Ex  parte  Cochrane,  8  Dw. 
Prac.  Cases,  630,  which  was  not  overruled  by  A  v. 
Leggatt,  18  a  B.  781.  In  Manby  v.  SccU,  1  Sideifin. 
109,  2  Smith's  L.  C,  9th  ed.,  466,  it  is  said  that  a  wife 
is  subject  to  her  husband,  but  he  cannot  pat  her  to 
death,  or  starve,  or  beat  her.  [Lord  EsHSK,  ^LR. 
—The  right  to  beat  and  the  right  to  coofine  a  wife 
appear  horn  the  judgment  in  Sx  parte  Cochrans  to 
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stand  or  fall  together.]    That  is  not  so.     The  right  to 
beat  seems  to  oe  taken  from  Bacon's  Abridgement, 
Baron  and  Feme,  693.     *'The  husbcmd  hath,  bylaw, 
power  and  dominion  over  his  wife,  and  may  keep  her 
by  force  within  the  bounds  of  duty,  and  may  beat 
ber,  but  not  in  a  violent  or  cruel  manner.'*     For  this 
Fitzherbert  Natura  Brevium  80  is  cited.     The  passage 
goes  on,  *'  He  has,  by  law,  a  right  to  the   custody  of 
bcr,  and  may,   if  he  think  fit,  coi^ne   her,  but  he 
most  not  imprison  her."    This  right  was    recognized 
in  R,  V.  Lister,  1  Str.  477.      Where  a  wife  is  m  the 
custody  of  a  third  person  a  husband  may  have  a 
haheoB  corpus  in  order  to  regain  possession  of  her  :   R. 
V.  Mary  Meade,    1  Burr.  642.     The  right  to  beat  a 
wife  is  entirely  separate,  and  it  is  not  contended  that 
it  now  exists.     It  depends  on  the  passage  in  Fitz- 
herbert which  speaks  of  castigaiioy   a  phrase  which 
was  mlained  in  Lord  Leigh's  case,  3  Keeble,  433,  by 
Ix)rd  Hale  to  mean  admonition,  notpersonal  chastise- 
ment :  Aiwood  V.  Atwood,  Rw.  in  Ch.  492.   In  Sir  T, 
Seymort's  case,  Godb.  216,  a  wife  was  said  to  be  suh 
virgd  viri,     R,  v.  Leggatt,  according  to  the  report  in 
the  Laiu  Times,  19  L.  T.  201,  does  not  dispute  the 
husband's  right  to  the  custody  of  his  wife,  and  no 
mention  of  Ex  parte  Cochrane  was  made  in  the  judg- 
ment. 

^*>^^y  Q'C't  and  Forbes  Lankester,  for  Mrs.  Jack- 
son.—There  is  not  any  such  right  as  is  asserted  on 
the  part  of  the  husband.  Fx  parte  Cochrane  is  entirely 
inconsistent  with  R,  v.  Leggatt,  and  is,  therefore, 
oyermled  by  it.  The  logical  outcome  of  Ex  parte 
Cochrane  is  that  the  husband's  right  to  the  custody  of 
his  wife  should  be  enforceable  by  process  of  law,  and 
this  proposition  is  expresdy  negatived  by  R»  v. 
Leggatt,  R.  v.  Lister  is  a  decision  that  only  under 
certain  circumstances,  which  do  not  exist  here,  is  a 
husband  justified  in  restraining  his  wife.  [They  cited 
R.  V.  Middleton,  1  Chit.  664;  Lord  Leigh's  case; 
Vane's  case,  13  East,  171n.]  The  result  of  the 
husband's  contention  would  be  that  he  might  place 
his  wife  in  perpetual  confinement.  The  right  to 
beat  and  the  rijght  to  confine  are  inseparable,  and  if 
either  ever  existed  they  are  both  now  gone.  The 
Matrimonial  Causes  Act,  1884,  deprives  the  court  of 
the  power  to  enforce  a  decree  for  the  restitution  of 
conjugal  rights  by  imprisonment,  and  it  is  impossible 
to  suppose  that  the  husband,  who  is  tiie  interested 
party,  should  still  have  a  right  to  do  so.  No  authority 
has  been  cited  in  support  of  the  alleged  right  to  seize 
a  wife  by  force,  and  it  is  submitted  that  serious 
hreaches  of  the  x>eace,  and  even  riots,  might  occur  if 
wch  a  right  were  to  be  established.  There  can  be  no 
distinction  between  confinement  and  imprisonment. 
Every  person  who  is  restrained  of  his  liberty  is  im- 
ptisoned. 

Henn  Collins,  Q.C,  in  reply  cited  1  Hale  628. 

Lord  Hambttby,  L.C.— -We  will  seethe  lady  herself 
in  order  to  satisfy  ourselves  that  she  is  a  free  agent  in 
the  oonrse  she  has  taken. 

Their  lordships  accordingly  had  an  interview  with 
Hrs.  Jackson  in  their  private  room. 

Lord  HAliSBrRY,  L.C.— The  court  has  satisfied 
Itself,  by  hearing  what  Mrs.  Jackson  had  to  say,  that 
m  refusing  to  go  to  her  husband's  house,  and  in 
resistanoe  to  her  continuance  therein,  she  was  acting 
entirely  of  her  own  will,  and  has  not  been  forced — 
nor  indeed,  as  far  as  present  circumstances  are  con- 
cerned— induced  by  anyone  else  to  refuse  to  continue 
in  her  husband's  house,  and  that  she  was  not  compelled 
to  remain  where  she  was  before  he  removed  her.  f  con- 
fees  that  some  of  the  propositions  which  have  been  laid 
downin  the  course  of  the  arg^umente  in  the  case  aresuch 


as  one  is  reluctant  to  suppose  could  ever  have  been  the 
law  of  England.  Whatever  absurd  and  obsolete 
dicta  may  be  found  in  old  law  books  as  to  the  right  of 
the  husband  over  his  wife  in  respect  of  personal  chas- 
tisement or  confinement,  I  should  have  thought  they 
would  hardly  be  cited  in  a  court  of  justice,  in  this  or 
any  civilized  country,  as  authorities.  It  is  important  to 
bear  this  in  mind,  because  a  good  many  statements, 
far  more  moderate  in  character  and  involving  less 
outrage  to  the  common  feelings  of  humanity,  are 
bound  up  with  these  supposed  dicta  as  to  the  right  of , 
the  husband  over  his  ^mfe.  The  only  justification 
which  can  be  found  for  such  dicta  is  in  the  free  trans- 
lation given  to  them  by  Lord  Hale,  who  suggests  that 
the  term  *'  castigatio  "  may  be  taken  to  mean  not  cor- 
poral violence,  iout  admonition,  and  I  am  glad  that 
somebody,  even  in  that  age,  endeavoured  to  get  rid 
of  the  law  apparently  involved  in  some  of  these  dicta, 
1  mention  tins  because  it  appears  to  me  that  the 
authorities  for  the  right  now  daimed  are  every  one  of 
them  grounded  on  the  same  notion  of  the  absolute 
dominion  of  tiie  husband  over  his  wife  which  lies  at 
the  foundation  of  the  arg^uments  here  for  the  right  to 
detain  this  lady.  The  question  of  law  has  never  been 
raised  in  an  aMtract  form  unaccompanied  by  circum- 
stances by  which  a  qualification  might  be  introduced 
into  the  abstract  proposition  laid  down.  I  believe  the 
first  and  only  case  in  which  it  has  ever  been  decided  for 
the  husbemd  as  to  his  right  to  the  custody  of  his  wife 
was  that  of  Ex  parte  Cochrane,  But  no  authority  has  been 
cited  which  establishes  the  proposition  that  the  mere 
relation  of  husband  and  wife  gives  to  the  husband  a 
complete  dominion  over  ihe  wife's  person,  when  unac- 
companied by  any  circumstances  of  misconduct,  or  any 
proximate  approach  to  misconduct,  on  her  part,  which 
would  entitle  ner  husband  to  restrain  her.  I  do  not 
mean  to  lay  it  down  as  a  proposition  of  law  that  there 
may  not  be  some  acts  of  misconduct  by  the  wife,  or  a 
proximate  approach  to  acts  of  misconduct,  which 
might  not  ^ve  the  husband  a  right  to  use  some  phy- 
sical restraint.  For  instance,  if  she  was  about  to 
elope  with  anyone ;  in  such  a  case  the  exercise  of  the 
husband's  authority  to  restrain  her  mieht  be  justified, 
on  the  same  principle  as  he — or,  indeed,  any  person — 
might  restram  her  if  out  of  her  mind  and  likely  to  do 
herself  a  mischief.  Such  exercise  of  authority,  so 
understood  and  limited,  may  be  justified  as  reason- 
able and  in  accordance  with  law. 

But  what  we  have  on  the  return  to  this  writ  is  very 
different,  and  it  is  on  that  we  have  to  determine. 
After  stating  the  circumstances  of  the  marriage,  the 
decree,  and  the  refusal  of  the  wife  to  cohabit,  it 
s*.ates  :  ''  I  therefore  took  my  wife,  and  have  since  de- 
tained,her  in  my  house,  using  no  more  force  or  restraint 
than  necessary  to  take  her  and  keep  her."  That  is 
the  return  which  seeks  to  justify  an  admitted  im- 
prisonment of  this  lady.  I  do  not  know  that  I  am 
able  to  express  in  sufficientiy  precise  language  the 
difference  rotween  ''confinement"  and  "imprison- 
ment," but  if  there  is  any  distinction  I  can  only  say 
that  upon  these  facts  I  should  find  an  imprisonment 
here.  It  is  put  as  a  broad  proposition  that  where 
there  has  been  a  wilful  absenting  of  herself  by  ihe 
wife  from  her  husband's  house,  it  is  his  right  to  seize 
possession  of  his  wife  by  force  and  detain  her  in  his 
house  until  she  renders  him  conjugal  rights.  That 
is  the  proposition  of  law  involved  in  the  return,  and 
I  am  not  prepaj^d  to  assent  to  it.  The  Legislature 
has  expressly  deprived  the  Matrimonial  Court  of  the 
power  of  imprisoning  the  wife  for  refusal  to  comply 
with  a  decree  for  restitution  of  conjugal  rights,  and 
the  result,  if  the  husband  had  the  power  to  do  so, 
would  be  that,  whereas  the  court  had  no  power  to 
hand  the  wife  over  into  her  husband's  hands,  or  to 
punish  her  for  contempt  by  imprisonment,  the  hus- 


410 


THE  WEEKLY  REPORTER.  [Aprii«,i8w.]  Vol.  XXXIX. 


CouKT  OF  Appeal. 


Rso.  V,  Jackson. 


COUBT  OF  ApPBAL. 


band  might  himself  of  his  own  motion  seize  and  im- 
prison her  irntQ  she  consented  to  the  restitution  of 
conjugal  rights.  That  is  the  proposition  I  am  called 
upon  to  establish  by  holding  this  return  to  be  good. 
I  am  of  opinion  that  no  such  right  or  power  exists  in 
law.  I  am  of  opinion  that  no  such  right  ever  did 
exist  in  our  law. 
Whatever  authorities  may  be  quoted  for  any  such 

S reposition,  it  has  always  been  subject  to  this  con- 
ition — that  where  the  wife  is  reasonably  apprehen- 
sive of  ill-  usage  the  court  will  never  interfere  to  com- 
pel her  to  return  to  her  husband's  custody.  Now 
this  brings  me  to  the  particular  circimistances  of  this 
transaction.  I  am  prepared  to  say  that  no  English 
subject  has  a  right  to  imprison  another  English  sub- 
ject (who  is  8ut  juris  ana  entitled  to  a  juagment  of 
his  or  her  own)  without  any  lawful  authority,  but  if 
there  were  any  qualification  of  that  proposition  I 
should  be  of  opinion  that  the  facts  of  this  case  would 
afford  an  ample  justification  to  any  court  for  refusing 
to  allow  this  husband  to  retain  the  custody  of  his 
wife.  It  seems  to  have  been  thought  that  a  lady, 
who  is  admitted  to  be  of  good  position  in  sodely, 
may  be  dealt  with  roughly  in  this  Idad  of  way,  sub- 
ject only  to  a  question  as  to  the  exact  degree  of  force 
or  violence  used  or  of  physical  pain  inflicted  upon  her 
by  seizure  under  the  circumstances  stated.  But  is  it 
nothing  that  a  lady,  coming  out  of  church  on  a  Sun- 
day, is  to  be  seized  by  three  or  four  men,  in  the  face 
of  the  conflregation,  and  forcibly  put  into  a  carriage 
and  carried  off  ?  Is  not  one  to  consider  the  element 
of  insult  involved  in  such  a  seizure.  And  what  hap- 
pens afterwards?  If  the  lady's  statement  to  iSie 
medical  man  be  true  (and  it  is  not  contradicted),  the 
moment  she  entered  the  house  her  husband  tore  her 
bonnet  off  her  h^ul  and  threw  it  into  the  fire. 

That  is  a  statement  made  by  the  medical  man  in  his 
affidavit  made  on  behalf  of  the  husband,  and  there 
is  no  denial  or  explanation  of  the  statement.  I  con- 
fess I  receive  with  indignation  the  statement  of  the 
facts  in  this  case,  and  the  utter  absence  of  any 
apparent  sense  of  the  deHcacy  or  the  respect  due  to 
the  wife,  whom  the  husband  had  sworn  to  love  and 
cherish  and  protect.  The  statements  in  the  affidavits 
on  the  part  of  the  husband  I  am  unwiUmg  to  look  at, 
for  this  reason — that  though,  if  they  are  to  be  taken 
as  undisputed,  thev  may  make  out  so  far  a  case  in  his 
favour  that  the  ladj  voluntarilv  entered  into  the 
marriage  under  circumstances  which  r^ect  no  dis- 
credit upon  him,  yet  I  do  not  know  how  far  I  can 
trust  them,  as  the  lady  has  not  been  allowed  to  have 
any  communication  with  her  legal  adviser  as  to  any 
matters  on  which  she  might  have  contradicted  these 
statements,  and,  therefore,  I  cannot  rely  upon  t}iem. 

The  result  is  that  there  is  no  power  by  law 
such  as  the  husband  professed  to  exercise,  and  the 
facts,  to  my  mind,  afford  sufficient  reason  to  the  lady 
to  apprehend  violence  in  future,  considering  the 
circumstances  of  her  seizure.  On  either  of  these 
grounds  it  would  be  enough  to  say  that  the  return  of 
tiie  writ  is,  in  my  judgment,  bad,  and  that  the  lady 
must  be  restored  to  her  liberty,  and  allowed  to  choose 
her  own  place  of  residence  wherever  she  pleases. 

As  there  has  now  been  an  authoritative  dechati>tion 
of  the  law  against  the  supposed  power  of  the  hus- 
band, any  attempt  on  his  part  to  exercise  it  again  will 
be  a  serious  contempt  of  court. 

Lord  EsHEB,  M.R. — In  this  case  it  is  admitted  that 
this  lady  is  physically  confined  so  that  she  is  deprived 
of  her  liboriy.  The  proposition  is  that  a  husband 
has  a  right  to  take  possession  of  his  wife  by  force, 
and  to  keep  her  in  coimnement,  not  imprisonment,  in 
order  to  prevent  her  from  leaving  him  and  depriving 
him  of  her  society.     A  series  of  propositions  have 


been  cited  on  behalf  of  the  husband  which,  if  true, 
make  an  English  wife  the  abject  slave  of  her  hnsbtntiL 
According  to  them  she  is  a  chattel  with  which  he  may 
deal  as  he  pleases.  The  foundation  for  the  whole  doc- 
trine appears  to  be  contained  in  a  Latin  phrase  in  a 
writ  in  Fitzherbert's  Natura  Brevium.  Whatever 
mav  be  the  right  translation  of  castigatiOf  I  do  not 
beheve  that  any  sudi  right  ever  existed  or  was  recog- 
nized by  English  courts. 

I  confess  that,  to  my  mind,  the  distinction  that  has 
been  drawn  between  confinement  and  imprisoiiiiieDi 
is  too  refined.  To  my  mind  it  makes  no  differenoe 
whether  the  wife  is  confined  to  one  room  or  has  the 
run  of  the  house,  so  long  as  she  is  deprived  of  her 
liberty.  It  is  said  that  a  husband  has  the  custody 
of  his  wife,  and  may  restrain  her  from  extravagBDoe, 
and  confine  her  to  the  house  to  prevent  her  from 
spending  his  money  at  certain  shops.  I  know  of  no 
such  right,  nor  do  1  believe  any  such  right  has  ever 
existed.  A  husband  has  not  the  custody  of  his  wife 
in  the  sense  that  a  gaoler  has  the  custody  of  a  prisoner, 
and  the  wife  is  not  a  chattel  the  property  of  her 
husband.  But  it  is  said  that  if  she  is  doing  wrong, 
or  is  about  to  do  some  wrong,  he  may  seize  and  con- 
fine her.  What  is  his  authority  for  doing  so  I"  He 
could  not  exercise  that  right  in  the  case  of  any  other 
woman.  The  whole  proposition  is  based  on  the 
erroneous  loose  idea  which  seems  to  have  got  abroad 
that  a  husband  has  a  right  of  property  in  his  wife. 
He  has  no  more  rights  over  her  as  to  her  penonal 
liberty  and  fiHBedom  from  assault  or  insult  thsn  he 
has  over  any  other  woman  in  England.  I  admit  that 
Cochrane*8  case  supports  the  contention  of  Mr.  Hcnn 
Collins,  but  after  reading  through  that  long  and  com- 
plicated case  I  have  come  to  the  conclusion  that  if  it 
is  still  law  it  is  absolutely  wrong,  and  must  be  over- 
ruled. Of  course,  restraint  is  not  imprisonment  or 
confinement,  and  if  a  husband  perceives  that  his 
wife  is  about  to  injure  his  honour,  he  may  stop  her 
in  the  very  act  and  restrain  her,  and  so  too  it  de 
should  be  taking  his  money  or  other  property  out  of 
his  house  he  may  take  it  away  from  her.  That  i» 
entirely  different  from  the  right  insisted  on  here, 
which  is  a  right  to  seize  ana  confine  her.  It  was 
admitted  tiiat  the  loeical  outcome  of  the  argument 
was  that  the  wife  might  be  placed  by  her  husband  in 
perpetual  confinement  if  she  refused  to  yield  him  con- 
jugal rights.  I  absolutely  abjure  any  such  right  on 
the  part  of  the  husband. 

But  even  if  there  were  the  right  contended  for  in 
the  present  case,  we  are  boimd  to  take  notice  d 
the  insulting  manner  in  which  the  husband  acted. 
The  seizure  of  the  lady  was  on  a  8unday,  as  she 
was  coming  out  of  churdi,  in  the  face  of  the  congre- 
gation. She  was  seized  by  three  men,  dragged  to  a 
carriage,  thrust  violentiy  in,  her  legs  hanging  out  of 
the  carriage,  while  she  was  lying  at  the  bottom  of  it, 
and  thrust  in  by  the  yoimg  man,  the  attorney's  deik. 
That  was  the  way  in  whidi  the  husband  had  seized 
his  wife,  and  then  these  young  men  were  k^t  in  the 
house  with  a  "nurse."  What  for?  Obviously,  to 
keep  a  watch  over  her.  The  lady  was  seized  and  con- 
fined under  circumstances  of  the  grossest  insolt ;  and. 
in  my  opinion,  her  seizure  was  brutal,  as  between 
husband  and  wife — I  say  it  was  brutal.  That  being 
so,  ^e  law  does  not  entitie  this  husband  to  retain  his 
wife  in  confinement,  and  he  has  shown  himself  a  man 
to  whom  the  court  will  not  give  her  back. 

It  is  true  that  he  has  obtained  a  decree  for  the 
restitution  of  conjugal  rights,  but  the  Act  of  Fariia" 
ment  has  expressly  forbidden  the  enforcement  of  that 
decree  by  means  of  attachment,  and  can  it  be  con- 
tended  tliat  ^e  husband  is  entitled  to  enforce  it  by 
private  violence?  To  my  mind  the  Act  is  the 
strongest  evidence  to  show  that  the  L^gislatnie  had 
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no  idea  that  the  husband  had  any  such  power.  In  my 
opinion,  therefore,  by  English  law  a  husband  has  not, 
and  never  had^  the  right  to  imprison  his  wife  eitiier 
by  way  of  prevention  or  punishment.  The  return  to 
the  writ  is  consequently  bad,  and  the  lady  must  be 
discharged. 

Fry,  L.  J. — The  return  to  this  writ  raises  a  question 
of  law.     Has  or  has  not  a  husband  the  right  to 
capture   and  confine  his  wife  until  she  consent  to 
render  him  conjugal  rights  ?    On  the  assertion  of  that 
right  the  husband  in  i&a  case  relies.    The  proposition 
divides  itself  into  two  heads — the  right  to  capture, 
and  the  right  to  confine.     For  the  former  of  these  no 
vestige  of  authority  has  been  cited.      In  the  case  of 
Ex  parte  Cochrane,  on  which  the  husband's  counsel 
plac^    reliance,    the    possession   of    the   wife    was 
obtained  by  strate^,  and  not  by  force.   That  question 
may  therefore  be  dismissed  and  consideration  confined 
to  the  question  whether  a  husband  has  a  right  to 
confine  or  imprison  his  wife  until  she  yield  him  his 
conjugal  rights.     The  only  authority  for  that  conten- 
tion is  the  case  of  Ex  parte  Cochrane,  decided  in  1840. 
No   earlier  authority  for  it  can  be  found  with  the 
exception  of  the  passage  in  Bacon's  Abridgement, 
which  is  so  vague  that  it  cannot  be  considered  a 
satisfactory   statement    of   the   law.     The   case    of 
R.  V.  LUter  is  at  direct  variance  with  it,  as  it  was 
there  stated  that  the  husband's   right   to    restrain 
his  wife  depended  on  certain  grounds,  which,  it  is 
admitted,  do  not  exist  here,  and  on  t^ose  grounds 
only.     I  Cannot,  therefore,  regard  Cochram's  case  as  a 
satisfactory  authority.     It  is  impossible  to  overlook 
the  fact  that  similar  cases   must    frequently    have 
occurred.    The  recourse  to  the  ecclesiastical  courts 
for  an  order  for  the  restitution  of  conjugal  rights  was 
habitual,  and  there  is  on  the  books  no  case  of  the 
assertion  of  such  a  right  of  private  imprisonment  as 
is  here  set  up.      That  is,  I  think,  cogent  evidence 
to  show  that    no    such   right   existed.      But   after 
Cochrane^a    case    came    the    case    of    B,    v.  Leggatt, 
which,  to  say  the  least,  shakes  the  authority  of  the 
former  case.      In    the   latter   case    Lord  Campbell 
laid  down^  and  the  other  judges  appeared  to  agree, 
that  a  husband  has  no  right  to  toe  custody  of  his 
wife  in  the  sense  in  which  a  parent  has  a  right  to 
the  custody  of  his  child.    Even  if  that  case  stood 
alone,  I  thmk  it  would  be  sufficient  to  show  that  there 
is  no  such  rieht  as  is  here  contendcMl  for ;  but  if  the 
law  were  ambiguous  or  doubtful  before,  it  is  plainly 
altered  by  reason  of  the  Act  of  1884,  which  deprived 
the  court  of  the  power  of  enforcing  by  attachment  a 
decree  for  the  restitution  of  oonjugfQ  rights.     I  cannot 
believe  that  after  that,  any  right  to  enforce  such  a 
decree  remains  to  the  husband  where  he  is  at  once  an 
interested  party,  judge,  and  executioner.  I  do  not  think 
that  there  ever  was  such  a  right  by  law,  and  certainly,  if 
there  were,  it  has  now  ceased  to  exist.     I  wish  to  con- 
fine my  judgment  to  that  view  of  the  law,  and  I  pre- 
fer neither  to  animadvert  on  the  old  dicta  of  the 
judges,  nor  to  comment  on  the  conduct  of  the  husbaoid 
m  this  case.     It  would  not,  in  my  opinion,  be  right  to 
do  so  without  considering  the  circumstances  of  the 
marpa^.     There  may  have  been  causes  which  excuse 
the  action  he  took,  but,  as  the  Lord  Chancellor  has 
said,  our  only  information  is  derived  from  affidavits, 
on  which  I  do  not  think  we  ought  to  rely.     I  base  my 
judgment  entirely  on  the  ground  that  the  r^ht  set 
up  does'  not  exist  by  the  law  of  England,    ^e  lady 
must,  therefore,  be  discharged. 

Order  accordingly. 

Solicitor  for  Mr.  Jackson,  ThairlwaU. 

Solicitors  for  Mrs.  Jackson,   Shaw,    Tremellen,  & 
Kirkman,  for  Hall,  Baldwin,  &  Weeks,  Clitheroe. 


I^igfl  itwxX  of  g|U0tice. 


Chan.  Div.  i 
Chitty,J.   I 


Dec.  o ;  March  23. 


Lawrbkcb  V,  Edwakds.  (a.) 


Parish  derk — Sequestration — Bankruptcy  of  incumbent 
— Appointment  hy  stipendiary  curate — Injunxiion — 
34  <fe  36  Vict,  c.  45,  ss.  1,  5,  6. 

The  rights  belonging  to  an  incumbent  by  virtue  of  his 
benefice  are  not  taken  away  or  interfered  with  by  the  issue 
of  a  sequestration,  except  in  so  far  as  they  are  taken 
away  or  interfered  with  by  the  express  terms  of  the 
Sequestrati<m  Act,  1871. 

The  office  of  parish  derk  is  a  temporal  office. 

Motion. 

This  was  a  motion  by  the  plaintiff,  the  rector  of 
Eversley,  Hants,  who  had  hem  adjudicated  a  bank- 
rupt, to  restrain  the  defendant  from  receiiwig  any 
fees  or  emoluments  belonging  to  the  office  of  parish 
clerk. 

In  consequence  of  the  bankruptcy  of  the  plaintiff 
(the  Rev.  .^ji^ur  Lawrence),  the  bishop  had  issued  a 
writ  of  sequestration  in  May,  1889,  and  in  March, 
1890,  appointed  a  stipendiary  curate.  In  October, 
1890,  the  ]>ari8h  clerk  died,  and  on  the  1st  of  November 
the  rector  appointed  his  son  to  be  pariah  clerk,  and 
thereupon  the  sti^endiaiy  curate,  on  Sunday,  Novem- 
ber 19,  announced  to  the  congregation  that  he  had 
appointed  the  defendant  to  be  parish  clerk  in  the 
place  of  the  deceased  derk. 

The  91st  canoji  provides  that  **  no  parish  clerk, 
upon  any  vacation,  shall  be  chosen  in  the  City  of 
London,  or  elsewhere,  but  by  the  parson  or  vicar,  or, 
where  there  is  no  parson  or  vicar,  by  the  minister  of 
that  place  for  the  time  being,  which  choice  shall  be 
si^iined  by  the  said  minister,  vicar,  or  parson  to  the 
parishioners  the  next  Sunday  following,  in  the  time 
of  Divine  service." 

No  inhibition  had  been  issued  aeainst  the  rector, 
who  continued  to  reside  in  the  parish  and  occupy  the 
rectory-house. 

Willis  Bund,  for  the  motion.— The  rector  not  having 
been  inhibited,  he  has  the  right  to  make  the  appoint- 
ment. In  Finder  v.  Barr,  2  W.  R.  589,  4  E.  &  B.  105, 
the  incumbent  had  been  suspended. 

He  also  referred  to  Pack  v.  Tarpley,  9  Ad.  &  E.  468 
482,  and  Tarrant  v.  Haxby,  1  Burr.  '367. 

The  defendant  did  not  appear  upon  the  motion. 

Chitty,  J.  (after  stating  the  facts,  continued : — ). — 
The  injunction  I  am  ask^  for  at  the  bar  is  merely  to 
restrain  the  defendant,  until  judgment  or  further 
order,  from  receiving  the  profits  and  fees  of  the  office. 
I  am  not  asked  to  interfere  in  any  way  with  the 
defendant  performing  his  duties  as  parish  derk  in  the 
church  itself.  It  is  unfortunate  tliat  the  defendant 
has  not  appeared  on  this  motion,  and  that  I  have  not 
had  the  benefit  of  any  argument  on  his  behalf,  but 
Mr.  Willis  Bund  has  put  the  whole  case  very  fairly 
before  the  court,  and  I  am  bound  to  come  to  some 
conclusion  for  the  purpose  of  this  motion  upon  such 
arg^ument  as  has  been  presented  to  me. 

Now  it  has  been  decided  in  the  case  of  Binder  v. 
Barr  that,  where  the  vicar  was  suspended  for  miscon- 
duct by  the  bishop  from  performing  the  duties  and 
receiving  the  profits  of  the  vicarage,  he  was  not  the 
proper  person,  and  had  no  authority,  to  appoint  a 
parish  clerk  so  long  as  the  suspension  remained  in 
force.    The  question  there  turned  upon  the  construc- 
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tion  of  the  91st  canon,  which  was  considered  bv  the 
Court  of  Queen's  Bench,  which  in  that  case  held  that 
"  the  mioister  for  the  time  being  "  was  the  curate  who 
had  been*  appointed  by  the  bishop  to  perform  the 
ecclesiastical  duties  of  the  parish,  and  the  court  also 
held  that  the  ciurate  was  entitled  to  make  the  appoint- 
ment, not  by  virtue  of  the  bishop's  licence,  out  by 
virtue  of  the  canon,  and  that,  on  the  true  construction 
of  this  canon,  inasmuch  as  the  vicar  had  been  sus- 
pended from  his  functions,  the  term  "  minister  "  ap- 
plied to  and  included  the  curate.     It  follows,  there- 
fore, &om  that  case,  that  if  the  rector  in  the  present 
case  had  been  suspended  or  inhibited,  he  would  have 
no  authority  to  appoint  a  parish  clerk.     But  the  rector 
has  not  been  suspended  or  inhibited,  though  he  has 
been  adjudicated  bankrupt  and  a  sequestration  has 
been  issued,  and  I  therefore  turn  to  the  Sequestration 
Act,   1871,  with  a  view  of  asceii;aining  what  is  the 
effect  upon  the  rector  in  this  case  of  the  sequestration. 
The  1st  section  provides  that,  on  a  sequestration,  the 
bishop  ^nay  appoint  a    cxirate    and    assign   him    a 
stipend ;  nothing  turns  on  the  particular  langu£^  of 
that  section,  which  goes  on  to  provide  how  the  stipend 
is  to  be  paid  and  the  amoimt ;  but  the  dth  section  is 
one  of  considerable  importance ;  it  provides  that,  **  in 
case  any  such  sequestration  remains  in  force  for  more 
than  six  months,  the  bishop,  if  it  appears  to  him  that 
scandal  or  inconvenience  is  likely  to  arise  from  the  in- 
cumbent continuing  to  perform  the  services  of  the 
church  while  the  sequestration  remains  in  force,  may, 
from  and  after  the  expiration  of  such  period,  inhibit 
the  incumbent  from  performing  any  services  of  the 
Church  within  the  diocese  as  long  as  the  sequestration 
shall  remain  in  force,  and  the  bishop  ma^  at  any  time 
withdraw  such  inhibition."    From  this  it  seems  plain 
that,   during  the  sequestration,   unless    the    bishop 
makes  inhibition,  the  incumbent  may  still  perform  the 
services  of  the  church,  and,  consequently,  it  appears 
to  follow  that  sequestration  is  very  different  from  sus- 
pension.    In  fact,  sequestration  is  this,  that  the  pro- 
ceeds of  the  benefice  are  taken  by  an  officer  appointed 
by  the  bishop  for  the  purpose,  but  in  other  respects 
the  position  of  the  incumbent,  except  so  far  as  it  may 
be  expressly  altered  by  the  statute,  remains  the  same. 
That  position  is,  I  think,  established,  not  merely  by 
the  5m  section,  but  by  the  6th,  which  provides  that, 
**  during  such  time  as  any  sequestration  remains  in 
force  the  incumbent  shall  be  absolutely  disabled  from 
presenting  or  noniinating  to  any  benefice  then  vacant 
of  which  he  may  be  patron  in  right  of  benefice  under 
sequestration."    That  is  to  say,   one  of  the  rights 
which  belong  to  the  incumbent  in  virtue  of  the  bene- 
fice is  taken  away  in  express  terms.    This  is  properly 
made  use  of  by  Mr.  Willis  Bund  to  show  that,  except 
to  the  extent  that  the  Act  in  terms  interferes  with  his 
position,  the  incumbent  in  this  case  still  retains  the 
character  of  rector,  as  undoubtedly  he  retains  the 
rights  belonging  to  the  rector.     For  these  reasons  I 
hold  that  the  appointment  to  the  office  of  parish  clerk 
has  on  this  occasion  been  rightly  made  hj  the  rector, 
notwithstanding  the  sequestration,  and  I  give  effect 
to  that  opinion  to  the  limited  extent  asked  at  the  bar 
— ^viz.,  by  restraining  the  defendant,  until  the  trial 
or  further  order,  from  receiving  the  fees,  profits,  or 
emoluments  belonging  to  the  office  of  parish  clerk. 
It  will,  of  course,  be  open  to  the  court  to  consider  the 
matter  again  should  there  be  a  further  arg^ument  upon 
the  trial. 

March  23. — ^The  case  came  on  again  on  this  date 
upon  motion  for  judgment  in  default  of  defence, 
the  minutes  asking  that  the  defendant  might  be  re- 
strained from  acting  as  paiish  clerk. 

WiUie  Bund,  for  the  plaintiff,  cited  the  authorities 
given  above. 


Chitty,  J.,  gave  judgment  accordingly,  saying 
that  all  the  au&orities  were  to  the  effect  that  the 
court  had  jurisdiction,  and  that  the  office  was  a 
temporal  office. 

Solicitors,  Withall,  Holland,  &  WUhaU. 


^«i- ^7'  }  March  12. 

North,  J.   ) 

In  re  Cox  and  Neve*8  Contract  and  the  Vendor 
AND  Purchaser  Act,  1874,  (o.) 

Vendor  and  purchaser— TiUe— Defect  not  disclosed  hy 
abstract — Restrictive  covenant — Discovery  of  rettridUm 
by  purchaser  after  expircUion  of  time  for  delivering 
requisitions  upon  abstract, 

A  purchaser  at  a  sale  by  auction  discovered  that  a  dtti 
immediately  preceding  the  deed  which,  by  the  oonditicm 
of  sale,  was  made  the  root  of  tiUe,  and  which  gave  a  tiUe 
of  thirty -eight  years  only,  contained  a  restrictive  covenani 
affecting  the  right  of  bunding  upon  part  of  the  proper^ 
purchased  by  him,  which  covenant  was  not  disdosed  Jy 
the  abstract.  The  discovery  was  made  after  the  expira- 
tion of  the  time  fixed  for  delivering  requisitions  upcm  tkt 
abstract  The  purchaser  did  not  immediatdy  acquaint 
the  vendor  with  his  objection  to  the  restrictive  covenant, 
but,  the  vendor's  replies  to  the  requisitions  sent  in  tui 
being  satisfactory,  the  purchaser  took  oiii  a  svmmottt 
under  the  Vendor  and  Purchaser  Act,  1874,  for  a  dedar- 
ation  that  the  requisitions  had  not  been  sufficiently 
answered,  and  that  a  good  title  had  not  been  shown  to  the 
property,  and  in  his  affidavit  in  support  of  the  sumnum 
stated  his  objection  with  respect  to  the  restrictive  covenati. 

Held,  that  the  objection  was  not  taken  too  late,  and  that 
it  was  a  good  objection  to  the  title. 

Adjourned  summons. 

This  was  a  summons  under  the  Vendor  and  Par- 


chaser  Act,  1874,  by  a  purchaser  of  real  estate,  i 
for  a  declaration  that  the  requisitions  and  objectioos 
made  by  him  in  respect  of  the  title  to  the  propertj 
had  not  been  sufficiently  answered,  and  that  a  good 
title  had  not  been  shown  in  accordance  with  the  pv- 
ticulars  and  conditions  of  sale ;  and  that  the  vendor 
might  be  ordered  to  return  the  depjosit  made  by  the 
purchaser  and  to  pay  his  costs  of  investigating  tlie 
title  and  the  costs  of  the  summons. 

On  the  11th  of  June,  1890,  W.  T.  Neve  purchased 
at  a  sale  by  auction  two  houses  in  Great  Queen-street, 
Holbom,  with  buildings  consisting  of  a  bofler-room 
and  warehouse  at  the  bac^,  and  a  right  of  way  or 
passage  running  by  the  side  of  one  of  the  houses  and 
connecting  the  back  buildings  with  Qreat  Queen- 
street,  the  vendor  being  Louisa  £.  Cox.  The  pith 
perty  was  described  in  the  particulars  as  *'  freehold." 
The  4th  condition  of  sale  provided  that  the  title 
should  commence  with  a  mortgage  deed  dated  the 
29th  of  July,  1852.  The  5th  condition  provided  that 
the  purchaser  should,  within  fourteen  days  from  the 
delivery  of  the  abstract,  send  in  to  the  vendor*fl  soli- 
citors a  statement  of  all  his  objections  to  and  requi- 
sitions upon  the  title,  and  that  subject  thereto  the 
title  should  be  deemed  to  be  aooepted,  that  any 
answer  to  such  objections  and  requisitions  should  be 
replied  to  within  ten  days  after  the  delivery  thereof, 
and  if  not  so  replied  to  should  be  considered  as  satis- 
factory, and  that  time  should  be  denned  to  be  of  the 
essence  of  that  condition.  The  7th  condition  pro- 
vided for  the  case  of  any  incorrect  statement,  enor, 
or  omission  in  the  particulars,  but  had  no  applicaticv 
to  the  matter  in  question  in  the  case. 


(a.)  Eeported  by  J. 


Trustram,  Esq.,  Barrister-at^ 
Law. 
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On  the  24th  of  June  the  abstract  of  the  vendor's 
title  was  delivered  to  the  purchaser.  It  commenced 
with  a  mortgage  deed  dated  the  29th  of  July,  1852, 
by  which  J.  L.  Cox,  through  whom  the  vendor 
deriyed  her  title  to  the  property*  mortgaged  it  to 
D.  S.  Bockett.  The  mortgage  deed  contained  numerous 
recitals,  among  which  was  the  recital  of  a  deed  of 
exchange  dated  the  3rd  of  March,  1847,  and  made 
between  W.  L.  Farrer  and  J.  L.  Ck)x,  whereby  a  por- 
tion of  the  property — ^viz.,  the  boiler-room  and  ware- 
house— ^was  convey^  to  J.  L.  Cox  in  fee  in  exchange 
for  other  property  conveyed  by  J.  L.  Cox  to  W.  L. 
Farrer. 

On  the  8th  of  July  the  purchaser's  requisitions  were 
sent  in  to  the  vendor's  solicitors.  They  included  one 
requisition  respecting  the  ownership  of  the  right  of 
way ;  and  another  was  as  follows  : — Is  the  vendor,  or 
are  her  solicitors,  aware  of  any  document  or  thing 
sifecting  the  title  or  the  property  which  is  not  noticed 
in  the  abshuct,  and  which,  if  undisclosed,  may  pre- 
judicially affect  tibe  purchaser  ? 

On  the  12th  of  July  the  vendor's  solicitors  sent  in 
their  replies  to  the  purchaser's  requisitions,  their 
reply  to  the  requisition  set  out  above  being,  *'  We  are 
not  bound  to  answer  this  requisition." 

The  purchaser  was  not  satisfied  with  the  vendor's 
reply  to  the  requisition  with  respect  to  the  ownership 
of  uie  right  of  way,  and  made  inquiries  of  Messrs. 
Farrer  &  Co.,  the  solicitors  to  the  owner  of  the  ad- 
joininff  house,  who  produced  the  deed  of  exchange  of 
the  3id  of  March,  1847. 

On  the  23rd  of  July  the  purchaser  sent  in  further 
requisitions  upon  the  title,  one  of  which  was  as  fol- 
lows : — "  Messrs.  Farrer  &  Co.  have  shown  to  the  pur- 
chaser a  deed  of  exchange  dated  the  3rd  of  March, 
1847,  which  appears  to  show  that  J.  L.  Cox  was  not 
then  entitied  to  any  right  of  way." 

On  the  28th  of  July  the  vendor's  solicitors  delivered 
replies  to  the  further  requisitions,  which  replies  were 
not  regarded  by  the  purchaser  as  sufficient. 

On  the  9th  of  August  the  purchaser  took  out  the 
present  summons.  On  the  13th  of  August  the 
purchaser's  solicitors  wrote  to  the  vendor's  solicitors 
statine  that  they  would  not  file  their  evidence  until 
towards  the  end  of  the  vacation,  and  informing  them 
them  they  had  obtained  from  Messrs.  Farrer  &  Co.  a 
copy  of  the  deed  of  exchange  of  the  3rd  of  March, 
1847,  which  they  alleged  ought  to  have  formed  part  of 
the  abstract  of  titie. 

On  the  loth  of  October  the  purchaser  filed  an 
affidavit  in  support  of  his  summons,  in  which,  after 
stating  that  he  bad  obtained  from  Messrs.  Farrer  & 
Co.  a  copy  of  the  deed  of  exchange  of  the  3rd  of 
March,  1847,  he  alleged  at  paragraph  23 :  *'  From  the 
copy  so  obtained  it  appears  that  «l .  L.  Cox  thereby 
entered  into  a  restrictive  covenant  with  respect  to  the 
buildings  that  might  be  erected  on  the  site  of  the 
boiler-room  and  warehouse.  If  I  had  known  of  the 
existence  of  sudi  covenant  at  the  time  of  sending 
my  requisitions  on  the  titie  I  should  have  required  the 
vendor  to  procure  the  release  thereof."  This  was  the 
first  intimation  received  by  the  vendor  that  the 
purchaser  objected  to  the  restrictive  covenant  con- 
tained in  that  deed,  and  the  vendor  did  not  cross- 
examine  the  purchaser  upon  the  allegation  or  make 
any  reference  to  it  in  any  affidavit  in  answer  to  the 
purchaser's  affidavit. 

The  covenant  in  the  deed  of  the  3rd  of  March,  1 847, 
was  as  follows :  "  And  the  said  John  Lewis  Cox,  both 
for  himself,  his  heirs,  executors,  administrators,  and 
aflsigns,  doth  hoioby  ee'WMMMEttr-jwomise,  and  agree 
with  and  to  the  said  William  Ix)xham  Farrer,  his 
heirs  and  assigns,  in  manner  following — ^that  is  to  say, 
that  he,  the  said  John  Lewis  Cox,  his  heirs  or  assigns, 
or  any  of  them,  will  not,  nor  shall  at  any  time  or 


times  hereafter,  build  or  erect,  or  permit  or  suffer  to 
be  built  or  erected,  or  remain  or  be  upon  the  said 
hereditaments  hereinbefore  conveyed,  or  any  part  or 
parts  thereof,  any  building  or  erection  whatsoever 
other  than  and  except  the  present  buildings  and 
erections,  or  other  erections  or  buildings  of  the  same 
size,  height,  and  dimensions  which  may  be  hereinafter 
erected  or  built  in  lieu  or  in  place  of  the  present 
buildings  and  erections." 

It  was  in  evidence  that  the  buildings  known  as  the 
boiler-room  and  the  warehouse  which  were  comprised 
in.  and  conveyed  by,  the  deed  of  the  3rd  of  March, 
1847,  and  to  which  the  above  covenant  referred  were 
only  two  floors  in  height,  while  the  houses  to  which 
they  were  attached  contained  four  or  five  fioors,  and 
consequently  those  buildings  were  capable  of  consider- 
able improvement. 

On  the  hearing  of  the  summons  it  was  arranged 
that  the  objection  taken  by  the  purchaser  to  the 
vendor's  title  on  account  of  the  existence  of  the 
restrictive  covenant  should  be  first  disposed  of,  as,  if 
decided  in  favour  of  the  purchaser,  it  would  be  fatal 
to  the  vendor's  titie. 

Everittf  Q.C.^  and  Oasehe,  for  the  summons. — ^The 
restrictive  covenant  in  the  deed  of  the  3rd  of  March, 
1847,  is  still  applicable  to  the  boiler-room  and  the 
wardbouse,  which  constitute  a  material  portion  of  the 
property  which  the  vendor  professed  to  sell  as  free- 
hold free  from  any  restriction  not  shown  by  the 
abstract,  and  is  therefore  a  fatal  blot  in  the  vendor's 
titie.  The  vendor  ought  to  have  set  forth  that  deed 
in  the  abstract  of  titie,  and  so  given  the  purchaser 
notice  of  the  covenant.  The  purchaser  did  not  refer 
to  the  covenant  in  his  requisitions  on  the  titie  because 
he  was  unaware  of  its  existence,  as  he  states  in  his 
affidavit.  The  deed  was  produced  to  him  before  the 
23rd  of  July  with  reference  to  the  question  of  the 
right  of  way,  but  he  may  have  only  seen  the  plan, 
and  nor  read  through  the  deed. 

They  referred  to  Mfwkenzie  v.  Childers,  38  W.  R. 
243,  43  Ch.  D.  265 ;  In  re  Ebaworth  and  Tidy's  Con- 
tract, 37  W.  R.  657,  42  Ch.  D.  23 ;  In  re  Higgim  and 
Hitchman'8  Contract,  30  W.  R.  700,  21  Ch.  D.  95; 
NoUimjham  Patent  Brick  and  Tile  Co.  v.  Butler,  34 
W.  R.  405,  16  Q.  B.  D.  778. 

Cozens- Hardy,  Q.C.,  and  Hadley,  for  the  vendor. — 
The  restrictive  covenant  is  contained  in  a  deed  prior 
to  that  at  which,  by  the  conditions  of  sale,  the 
vendor's  titie  is  made  to  commence.  If  the  pur- 
chaser had  taken  the  property  without  notice  of  the 
covenant  he  would  not  have  been  bound  by  it,  and  if 
the  purchaser  looks  up  old  deeds  prior  in  date  to  that 
with  which  the  vendor's  title  is  made  to  commence, 
and  thereby  obtains  notice  of  a  restrictive  covenant, 
the  vendor  ought  not  to  be  affected  by  that.  If  the 
purdiaser  intended  to  raise  any  objection  because  of 
the  covenant  he  should  have  done  so  at  once,  and  not 
waited  until  he  made  his  affidavit.  The  objection  is 
too  late.  The  purchaser  does  not  say  that  the  cove- 
nant is  material  to  him.  It  applies  to  a  very  small 
part  of  the  property,  and  the  matter  admits  of  com- 
pensation. 

North,  J. — In  this  case  certain  property  was  put 
up  for  sale  by  auction  on  the  lltn  of  June,  1890, 
under  conditions  which  provide : —  [His  lordship  read 
conditions  4, 5,  and  7,  and  continued : — ]  I  do  not  find 
that  there  was  any  incorrect  statement,  error,  or 
omission  in  the  particulars,  and  therefore  I  do  not 
think  that  the  7th  condition  has  any  application. 
An  abstract  of  titie  was  delivered  to  Mr.  Neve, 
the  purchaser,  on  the  24th  of  June  commencing 
with  a  mortgage  deed  dated  the  29th  of  July, 
1852,  which  was  mentioned  in  the  conditions  as  the 
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deed  with  which  the  title  should  commenoe.  That 
deed  contains  several  recitals  which  are  abstracted,  in- 
cluding a  recital  that  by  an  indenture  of  the  3rd  of 
March,  1847,  between  William  Loxham  Farrer  of  the 
one  part,  and  the  said  J.  L.  Cox  of  the  other  part, 
certain  hereditaments  (being  the  residue  of  the 
hereditaments  intended  to  be  granted  by  the  mort- 
gage of  the  29th  of  July,  1852)  were  conveyed  to  the 
use  of  the  said  J.  L.  Cox,  his  heirs  and  assigns. 
On  the  8th  of  July  requisitions  on  the  title  were  sent 
in  and  were  answei'ed  on  the  12th.  The  ques- 
tion was  asked,  Is  the  vendor,  or  are  her  solicitors, 
aware  of  any  document  or  thing  affecting  the  title  or 
the  property  which  is  not  noticed  in  tiie  abstract,  and 
which,  if  remaining  imdisclosed,  may  prejudicially 
affect  the  purchaser?  The  solicitors  take  advantage 
of  their  right  to  say,  "  We  are  not  bound  to  answer 
this  requisition.*'  On  the  23rd  of  July  further 
requisitions  were  sent  in,  one  of  which  was,  **  Messrs. 
Farrer  &  Co.  have  shown  to  the  purchaser  a  deed  of 
exchange  dated  the  3rd  of  March,  1847,  which  appears 
to  show  that  John  Lewis  Cox  was  not  then  entitled  to 
any  right  of  way."  It  is  clear  that  the  purchaser's 
soUcitors  had  then  seen  the  deed  of  exchange  of  the 
3rd  of  March,  1847,  and  must  be  taken  to  have  known 
all  thev  thought  material,  and  I  cannot  say  that  they 
had  only  seen  the  plan,  as  was  suggested. 

On  the  23rd  of  July  no  requisition  relating  to  that 
deed  beyond  what  I  have  read  was  made.  On  the 
28th  of  July  the  vendor's  solicitors  replied  to  the 
further  requisitions.  Some  correspondence  ensued,  and 
on  the  9th  of  August  the  purchaser's  summons  was 
taken  out,  asking  that  it  might  be  declared  that  the 
purchaser's  requisitions  and  objections  had  not  been 
sujfficiently  answered,  and  that  a  good  title  had  not 
been  shown  to  the  property.  I  read  that  as  meaning 
that  the  requisitions  and  objections  had  not  been 
.  sufficiently  answered,  and  that  by  reason  thereof  a 
good  title  had  not  been  made  out.  The  latter  part 
does  not  mean  to  set  u^  a  general  objection  to  the 
title.  The  Long  Vacation  intervened,  and  the  affi- 
davit of  the  purchaser  in  support  of  the  summons 
was  not  filed  until  the  16th  of  October.  It  states  that 
he  had  obtained  from  Messrs.  Farrer  &  Co.  a  copy  of  the 
deed  of  the  3rd  of  March,  1847,  and  adds :  "  From  the 
copy  so  obtained  it  appears  that  the  said  J.  L.  Cox 
thereby  entered  into  a  restrictive  covenant  with  re- 
spect to  the  buildings  that  might  be  erected  on  the 
site  of  the  said  boiler-room  and  warehouse.  If  I  had 
known  of  the  existence  of  such  covenant  at  the  time 
of  sending  in  my  requisitions  on  the  title  I  should 
have  required  the  vendor  to  procure  the  release 
thereof."  I  think  the  purchaser  did  there  clearly  and 
explicitly  state  his  objection  that  there  was  a  restric- 
tive covenant  affecting  the  property  which  must  be 
released.  His  objection  was  that  a  good  titie  had  not 
been  shown  to  that  which  the  vendor  had  professed  to 
sell  as  freehold,  free  from  any  restriction  which  was 
not  noticed  in  the  abstract.  I  think  that  an  attempt 
has  been  made  to  take  advantage  of  the  purchaser.  I 
am  not  satisfied  with  the  course  adopted  by  the 
vendor.  The  vendor's  solicitor  has  made  no  affidavit 
upon  the  matter.  The  vendor  has  not  made  any  affi- 
davit that  she  has  not  in  her  possession  a  duplicate 
copy  of  the  deed  of  the  3rd  of  March,  1847,  which  is 
in  the  possession  of  Messrs.  Farrer.  It  is  probable 
that  a  duplicate  copy  of  that  deed  was  made,  and  it 
must  have  been  at  some  time  in  the  possession  of  J.  L. 
Cox.  Under  these  circumstances  the  vendor  does  not 
choose  to  commenoe  the  title  with  an  earlier  deed  than 
a  deed  of  mortgage  dated  the  29th  of  July,  1852,  which 
gives  a  title  of  Surty-eight  years  only.  Then  they 
say  that  the  purchaser  has  been  too  vi^ant — I  never 
heard  such  an  objection  before — ^that  if  the  purchaser 
had  not  found  out  the  restrictive  covenant  he  would 


have  been  a  bond  fide  purchaser  for  value  wi^ut 
notice  of  it,  and  would  not  have  been  bound  by  the 
covenant.  It  was  the  vendor's  duty  to  set  forth  the 
deed  of  the  3rd  of  March,  1847,  on  the  abstract, 
and  inform  the  purchaser  of  the  existence  of  the 
covenant;  and  I  think  the  purchase  would  have 
been  bound  by  it  if  he  had  not  found  it  out 
If  he  had  taken  the  property  on  a  thirty-eight 
years'  title  he  would  I  thmk  have  been  bound  by 
the  restrictive  covenant  which  would  appear  in  a 
forty  years'  title.  Otherwisf^,  a  man  mignt  agree  to 
buy  a  property  without  any  title,  and  then  say  be  had 
not  constructive  notice  of  any  incumbrance  which 
would  appear  in  an  abstract  .of  titie.  What,  in  the 
absence  of  agreement,  a  purchaser  is  entitied  to,  is  a 
title  for  forty  years,  and  so  much  more  as  it  is  neoes- 
sary  to  go  back  to  for  a  proper  root  of  titie.  The 
purchaser  is  fortunate  in  discovering  what  the  vendor 
ought  to  have  told  him.  It  is  said  that  the  purchaser 
is  precluded  from  making  the  objection  because  he 
did  not  do  so  at  the  earliest  possible  moment  after 
finding  it  out.  I  do  not  think  he  was  under  such  an 
obligation.  The  condition  that  the  purchaser  shonld, 
within  fourteen  days  after  the  delivery  of  the  abstract, 
send  to  the  vendor's  solicitors  a  statement  of  all  his 
requisitions  upon  the  title,  means  that  requisitions 
which  aiise  upon  the  abstract  are  to  be  dehvered 
within  the  time  mentioned  in  the  condition.  Thisobjec- 
tion  does  not  arise  upon  the  abstract.  I  think  the  pur- 
chaser must  be  taken  to  have  discovered  the  exiatenoe 
of  the  restrictive  covenant,  or  to  have  had  construc- 
tive notice  of  the  contents  of  the  deed  of  the  3rd  of 
March,  1847,  very  shortly  before  he  sent  in  his  farther 
requisitions  on  the  23rd  of  July.  I  do  not  see  that  he 
is  bound  to  send  in  his  objection  within  a  short  time, 
such  as  twenty-four  hours,  after  discovering  it  I 
think  it  was  his  duty  to  make  this  objection  within  a 
reasonable  time.  The  conditions  of  sale  allow  him 
fourteen  days  from  the  time  for  d^vering  the 
abstract  for  sending  in  requisitions.  I  do  not  see 
why  he  should  have  a  shorter  time  in  case  of  objec- 
tions not  appearing  in  the  abstract.  If  the  vendor  had 
been  prejumced  by  the  delay  of  the  purchaser  in 
making  the  objection  the  case  might  be  diffoent 
But  there  is  nothing  to  show  that  the  vendor  has 
been  prejudiced  in  this  case.  The  parties  wwe 
already  at  arms'  length.  I  think,  therefore,  there  was 
nothing  to  preclude  the  purchaser  from  taking  the 
objection,  when  he  did,  by  his  affidavit. 

It  is  said  that  the  restnctive  covenant  only  rdates 
to  a  small  portion  of  the  property.  I  think  that  it 
relates  to  a  material  part  of  the  property,  as  it  pre- 
vents part  of  it  from  being  raised  above  a  certain 
hei£^ht.  It  is  useless  to  ask  me  to  believe  that  a 
building  near  Lincoln's-inn-fields  is  not  capable  of 
being  improved  by  being  raised  so  as  to  become  more 
valuable.  The  purchaser,  in  his  affidavit,  swears  that 
if  he  had  known  of  the  existence  of  the  resiricUve 
covenant  at  the  time  of  sending  in  his  requisitions  on 
the  title  he  should  have  required  the  vendor  to  pro- 
cure the  release  thereof.  I  think  that  a  good  objec- 
tion to  the  titie  has  been  made  out  by  the  purchaser. 
The  vendor  must  return  the  purchaser's  deposit  and 
pay  the  purchaser's  costs  of  investigating  the  title, 
and  his  costs  of  this  application. 

Solicitors,  Hughes,  Hooker,  <fe  Co.;  BodctU,  Siu%U 
&  Nash. 
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High  Court. 


Beasley  v.  Roney. 


High  Couet. 


Feb.  4. 


a  B.  Div.  (Pollock,  B., 
and  Charles,  J.) 

Beasley  v»  Boney.  (a.) 

Married  woman — Htisband  and  wife— Joint  action  for 
tort  to  vn/e — Damages — Separate  property — Married 
Women' a  Property  Acty  1882  (45  <fc  46  Vict.  c.  75), 
B.  1,  sub'Section  (2) ;  a,  5. 

A  husband  and  wife  brought  an  action  for  personal 
injuries  sustained  by  the  wife.  The  jury  awarded  £25 
damages  to  the  wife,  and  a  sum  to  the  husband  for  his 
expenses. 

Held,  that  the  £25  was  the  wife's  separate  property 
within  the  meaning  of  section  5  of  the  Married  Women's 
Property  Act,  1882,  and  that  a  garnishee  order  attaching 
the  whole  sum  rea)vered  in  the  hands  of  the  plaintiff's 
tolicitor,  to  ansiver  a  judgment  debt  of  the  husband,  urns 
bad. 

Appeal  of  defendant  from  a  judgment  of  his  Honour 
Judfl^e  Bayley  at  the  Weetmnister  County  Court  in 
an  interpleaaer  issue  arising  out  of  garnishee  pro- 


ley,  the  plaintiff  in  the  issue,  had  obtained  a 
judgment  against  James  Honey,  the  defendant's 
husband,  in  1888. 

On  the  27th  of  January,  1890,  Mr.  and  Mrs.  Boney 
obtained  a  verdict  in  an  action  brought  by  them 
against  the  London  General  Omnibus  Co.  to  recover 
damages  for  personal  injuries  to  Mrs.  Bonev.  The 
verdict  was  for  £71  6s.  6d.,  of  which  £25  was 
awarded  specially  to  Mrs.  Honey  in  respect  of  her 
injuries,  and  £46  6s.  6d.  to  Mr.  Boney  on  account  of 
the  medical  and  other  expenses  to  which  he  had  been 
puL  The  £71  6s.  6d.  and  the  taxed  costs  were  paid 
to  the  Honeys'  solicitor,  and  upon  taxation  of  his 
bill  it  was  found  that  £47  148.  2d.  was  due  from  him 
to  them. 

Beasley,  as  a  judgment  creditor  of  the  husband, 
obtuned  a  garnishee  order  nisi  charging  the  sum 
remaining  in  the  hands  of  the  solicitor,  and  Mrs. 
Boney  claimed  that  £25  part  thereof  was  her  money. 
An  interpleader  issue  was  directed  in  which  Beasley 
was  plaintiff  and  Mrs.  Boney  defendant,  in  order  to 
decide  which  of  them  was  entitled  to  the  sum  in  the 
hands  of  the  solicitor.  The  solicitor  paid  ,the  money 
into  ooort  to  abide  the  result.  The  county  court 
judge  held  that  the  plaintiff  was  entitled,  and  the 
defendant  appealed. 

Muir  Mackenzie,  for  the  defendant. — ^The  £25  is  the 
wife's  money,  and  is  not  attachable  for  the  husband's 
debt.  If  the  whole  sum  had  been  paid  to  the 
husband  directly  he  would  have  been  a  trustee  of  the 
£25  for  his  wife,  and  regard  is  had  to  equitable 
rights  in  garnishee  proceedings :  In  re  General 
Horticultural  Co.,  ExjpirU  Whitehouse,  34  W.  B.  681, 
32  Ch.  D.  512.  The  judgment  was  the  joint  judg- 
ment of  the  husband  and  the  wife ;  the  husband  was 
not  joined  merely  for  conformitv,  but  was  suing  for 
his  expenses,  a  different  cause  of  action  from  that  of 
the  wife.  A  debt  due  to  the  judgment  debtor  jointly 
with  another  is  not  attachable :  Macdonald  v.  Tacquah 
Oold  Mines  Co.,  32  W.  B.  760,  13  Q.  B.  D.  535. 

Wildey  Wright,  for  the  plaintiff.— The  Judgment 
was  the  husband's,  and  was  not  joint.  Before  the 
Hanied  Women's  Property  Acts  a  wife  could  not  sue 
without  joining  her  husband  as  co-plaintiff,  and 
the  husband  was  entitled  to  the  mdts  of  the 
action.  In  section  1,  sub-section  (2),  of  the  Act  of 
1882  the  words  ''any  damages  or  costs  recovered  by 
her  in  any  snch  action"   relate  only  to  actions  in 

(a.)  Beported  by  T.  B.  Colquhouk  Dill,  Esq.,  Bar- 
rister-at-Law. 


which  the  wife  is  suing  alone  under  that  section ;  if 
the  husband  is  joined  as  a  party  the  fruits  are  still 
his,  as  before  the  Act.  The  expression  **  money  ac- 
quired" in  section  5  does  not  include  damages  re- 
covered in  an  action. 

Muir  Mackenzie  replied. 

Pollock,  B. — In  my  opinion  this  appeal  ought  to 
be  allowed  and  judgment  entered  for  the  defendant. 
The  material  facts  are  few.  There  was  a  verdict  for 
£71  6s.  6d.  in  an  action,  as  to  which  all  we  know  is 
that  it  was  an  action  for  negligence  brought  by  the 
present  defendant,  Mrs.  Boney,  and  her  husband, 
against  the  London  G-eneral  Omnibus  Co.  Of  the 
amount  so  recovered  the  solicitor  engaged  in  that 
action  retained  in  his  hands  £47  14s.  2d.  after  his 
costs  were  paid,  and  it  is  clear  that  this  amount  was 
due  from  him  to  one  or  both  of  the  plaintiffs.  It  is 
clear  also  that  the  jury  arrived  at  the  sum  of  £7 1  6s.  6d. 
by  assessing  the  damages  sustained  by  the  wife  at 
£25,  and  allowing  the  husband,  speakinff  roughly,  £46 
to  recoup  him  for  the  expenses  ne  had  been  put  to. 
Under  the  interpleader  issue  the  question  for  oedsion 
was  whether  the  garnishee,  the  soHcitor,  was  to  pay 
the  whole  amount  to  the  present  plaintiff,  who  was 
a  judgment  creditor  of  the  husband,  and  that  involved 
the  question  whether  the  amount  recovered  from  the 
omnibus  company  was  divisible.  The  county  court 
judge  held  that  it  was  not,  for  there  was  nothing  to 
show  that  the  whole  of  the  money  had  not  been 
received  for  the  benefit  of  the  male  plaintiff.  That 
seems  to  be  contrary  to  the  spirit  of  the  Married 
Women's  Property  Act,  and  if  this  was  a  joint  debt, 
owing  to  the  husband  and  wife  jointly,  it  is  clear 
from  M(tcdonald  v.  Tacquah  Oold  Mines  Co.  that 
attachment  cannot  go  against  a  debt  owing  to  the 
judgment  debtor  jointly  with  another  person.  There- 
fore, if  the  judgment  is  to  be  treated  as  the  joint  judg- 
ment of  the  husband  and  the  wife,  the  decision  of  the 
county  court  judge  is  wrong.  But  the  question  arises 
in  the  present  case  whether  the  wife  has  a  separate 
right  to  the  damages  which  she  recovered.  Looking 
at  the  spirit  of  recent  legislation,  I  think  that  she  is 
so  entitkd,  and  that  the  £25  is  hers,  and  cannot  be 
attached  to  satisfy  a  debt  owing  by  her  husband. 
Whether  that  be  clearly  shown  upon  Ihe  construction 
of  section  1,  sub-section  2,  of  the  Married  Women's 
Property  Act,  1882,  may  admit  of  some  doubt;  but 
the  case  is  clearly  within  section  5.  Damages  given 
to  a  married  woman  by  the  verdict  of  a  jury  are 
property  acquired  bv  her  within  that  section,  and  she 
IS  as  much  entitled  thereto  as  if  she  were  an  in- 
dependent person  altogether.  I  thiidc  there  is  no 
difference  between  the  position  of  the  husband  and 
wife  in  the  present  case  and  the  position  of  two 
persons  who,  being  injured  by  a  common  accident, 
bring  a  common  action  in  respect  of  it,  each  of  whom 
would  be  entitled  to  the  damages  awarded  to  him  in 
the  action.    The  appeal,  therefore,  must  be  allowed. 

Chables,  J. — I  am  of  the  same  opinion.  The  only 
wav  in  which  the  case  of  the  plaintiff  can  be  success- 
fullv  argued  is  by  saying  that  the  judgment,  which 
professes  to  be  joint,  is  really  the  husband's.  It  is 
either  a  joint  judgment,  in  which  case  there  is  no 
attachment,  or  else  it  is  the  judgment  of  the  husband. 
Let  us  assume  it  to  be  the  husband's  judgment;  the 
husband  is  in  that  case  the  trustee  of  £25  of  the 
amount  for  the  benefit  of  his  wife.  It  is  suggested 
that  the  Married  Women's  Property  Act  has  nothing 
to  do  with  the  case,  because  the  husband  was  a  co- 
plaintiff  with  the  wife ;  but  in  my  opinion,  even  where 
the  husband  is  joined  as  plaintiff,  oamages  which  are 
given  specially  to  the  wife,  as  we  must  take  this  sum 
of  £25  to  have  been,  are  the  wife's  property.     I  also 
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SuBMAN  V.  Wharton. — Lander  v.  Lander  and  OrHERj*. 


High  Court. 


entirely  agree  with  the  observations  of  my  brother 
Pollock  as  to  the  construction  of  section  5.  For  these 
reasons  I  am  of  opinion  that  the  order  of  the  county 
court  judge  cannot  be  sustained. 

Appeal  alloioed.  * 

Solicitors  for  the  plaintiff,  HohJer  tt  W(khJ, 

Solicitors  for  the  defendant,  Hoitaemnn  &  Co, 


Q.  B.  Div.  (Pollock,  B.,  )  To«    iq   i^ 

and  Chiles,  J.)         \  Jan.  13,  14. 

SuRMAN  V.  Wharton,  (a.) 

Married  woman — Husband  and  wife — Death  of  wife 
2»088e8sed  of  separate  property — Liability  of  husband 
for  debt  of  wife — Legal  persomil  rejiresentative — 
^ Married  Wamen^a  PropeHy  Act,  1882  (45  <fe  46  Vict. 
c,  75),  8,  23. 

Where  a  married  woman  possessed  of  leasehold  property 
for  her  separate  use  dies  tntestaie,  8uch  property  vesta  in 
her  husband  jure  mariti,  tvithout  any  necessity  for 
taking  out  adminiatration ;  but  he  is  her  legal  personal 
represeniaiive  within  the  meaning  of  section  23  of  the 
Married  Women^s  Property  Act,  1882,  and  therefore 
takea  the  property  aubject  to  the  liability  to  pay  thereout 
any  debta  which  hia  wife  may  have  incurred  in  respect 
of  her  aeparate  property. 

Appeal  by  the  plaintiff  from  a  judgment  of  the 
judffe  of  the  Birmingham  County  Court. 

The  action  was  brought  to  recover  a  sum  of  money 
lent  by  the  plaintiff  to  the  defendant's  late  wife.  The 
defendant's  wife  had  been  married  twice  previously  to 
her  marriage  with  him.  Her  first  husband,  by  a  post- 
nuptial deed  of  gift,  granted  to  her  some  leasehold 
property  to  her  **  own  proper  use  and  benefit,"  with 
'^  full  power  and  authority  to  sue  and  give  receipts." 
The  sum  sought  to  be  recovered  was  lent  to  her  while 
she  was  the  wife  of  the  defendant,  after  the  Married 
Women's  Property  Act,  1882,  had  come  into  opera- 
tion. She  died  intestate,  being  at  the  time  of  her 
death  still  possessed  of  the  leasehold  property.  Tho 
defendant  entered  into  possession  of  her  property 
without  taking  out  letters  of  administration.  The 
county  court  judge  held  that  the  plaintiff  was  not  en- 
titled to  recover. 

VacJiell,  for  the  plaintiff. 

Graham^  for  the  defendant. 

The  following  cases  were  cited : — Hvlme  v.  Tenant, 
1  W.  &  T.,  6th  ed.,  536  ;  Lee  v.  Prieaux,  3  Bro.  C.  C. 
381 ;  Tyler  v.  Lake,  2  Euss.  &  My.  183 ;  In  re  Bellamy, 
Elder  v.  Pearaon,  32  W.  E.  358,  25  Ch.  D.  620 ;  In  re 
Lambert,  Stanton  v.  Lambert,  39  Ch.  D.  626,  37  W.  R. 
Dig.  88 ;  CoUon  v.  Cotton,  2  Beav.  67. 

Pollock,  B. — ^The  first  question  is  whether  this 
leasehold  property  was  the  separate  estate  of  this 
lady.  It  was  given  to  her  "to  her  own  proper  use 
and  benefit."  Such  words  in  a  grant  to  a  woman  by 
her  husband  clearly  have  the  effect  of  making  the  pro- 
•pertv  separate  estate.  The  deed  also  conferred  on  her 
*'  full  power  and  authority  to  sue  and  give  receipts." 
The  case  of  Lee  v.  Prieaux,  where  a  legacy  to  a 
married  woman,  **  her  receipt  to  be  a  8umciei>t  dis- 
charge to  the  executors,"  was  held  to  be  a  gift  to  her 
sole  and  separate  use,  is  an  authority  to  show  that  by 
this  deed  the  property  in  question  became  separate 
estate* 

The  next  question  is.  What  was  the  effect  of  the 

(a.)  Eeported  by  P.  G.  Etjcker,  Esq.,  Barrister-at- 
l^w, 


wife's  death  ?  The  decisions  show  that  the  ooune  of 
devolution  of  a  wife's  separate  property  is  not  altered 
by  the  Married  Women's  Property  Act'  and  that  loch 
separate  property  vests  in  the  husband  jure  mariti 
without  any  necessity  for  taking  out  administraticm: 
Iji  re  Lambert,  Stanton  v.  Lambert,  Now  comes  the 
question  which  presents  the  only  real  difficulty  in  the 
case.  The  defendant  contends  that  the  property 
vested  in  him  clear  of  all  his  wife's  liabiuties.  I 
think  that,  under  the  Married  Women's  Property  Act, 
1882,  that  is  not  so.  Section  1,  sub-section  3,  sayi: 
*'  Every  contract  entered  into  by  a  married  womin 
shall  be  deemed  to  be  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property, 
unless  the  contrary  be  shown."  And  section  23  says : 
''For  the  purposes  of  this  Act  the  l^al  personal 
representative  of  any  married  woman  shiul,  in  respect 
of  her  separate  estate,  have  the  same  rights  and  lia- 
bilities and  be  subject  to  the  same  jurisdiction  as  she 
would  be  if  she  were  living."  I  think  the  true  con- 
struction is  that  a  woman's  husband  who  takea  her 
property  j'ttre  mariti  is  her  legal  personal  representa- 
tive, and,  therefore,  the  defendiant  took  his  wife's 
separate  property  subject  to  her  liabilities,  and  he  is 
liable  with  respect  to  that  property  in  the  sune 
manner  as  she  would  have  been.  The  plaintiff  ii 
entitled  to  judgment  against  him  to  that  extent 

Charles,  J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Ditcher,  Birmingham. 

Solicitors  for  the  defendant,  (himlen  <C*  BurdM,  for 
Cottrell  it  Son,  Birmingham. 


Prob.  Div.  &  Adm.  Div.  )  »«  n 

Divorce.  j  '^"'"• 

Lander  v,  Laxder  and  Others,  (a.) 

Divorce — Husband^ a  jtetition — Ordtr  for   fcifes  utain- 
tenance—Dum  sola  et  casta  clau^, 

Wliere  the  amount  aUowed  for  maintenance  of  a  trif' 
guilty  of  adultery  is  not  a  large  income,  but  only  a  iaf 
allmvancf,  the  court  mill  not  nercuMiri/y  insert  a  doM 
sola  et  casta  clause  iu  tlie  order. 

Application  to  make  absolute  a  decree  nisi  for  dU- 
solution  of  marriage  on  the  ground  of  the  wif<?'s 
adultery  and  for  Uie  insertion  in  an  order  for  the 
wife's  maintenance  of  a  dum  sola  et  casta  clauje. 

At  the  hearing  of  the  petition  on  the  14  th  of  June, 
1890,  before  Hannen,  P.,  without  a  jury  it  appeared 
that  the  parties  were  married  in  1873,  and  ahorth 
after  the  birth  of  the  first  child,  a  boy,  the  respondent 
became  temporarily  insane,  and  on  her  recovery  in 
1874  the  petitioner  was  advised  that  if  his  wife  became 
pregnant  again  it  would  be  dangerous  to  her  health 
and  that  of  the  child.  It  was  thereupon  agreed  that 
they  should  live  apart,  the  petitioner  alloinng  hw 
wife  £1  a  week  for  maintenance.  They  correspoudai 
for  some  time  till  in  May,  1879,  the  petitioner  took 
the  child  away  from  his  mother,  and  on  her  request- 
ing an  interview  refused  it,  and  required  her  in  fatniv 
to  address  any  communications  to  his  solicitor,  bat  he 
continued  the  allowance  till  1889,  when  rumouff 
reached  him  which  resulted  in  €Le  chaige,  in  the 
petition,  of  adultery  wi^t^  three  co-respondait«> 
Hannen,  P.,  found  the  charges  proved,  and  alao  that 
the  petitioner  had  not  been  guilty  of  neglect  oob* 
ducing  to  the  adultery,  and  granted  a  decree  nm» 

(a.)  Reported  by  J.  Gerard  Laino,  Esq.,  Banirt*- 
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He  further  intiiiiated  that  some  provision  should  be 
made  for  the  wife's  maintenance. 

Searle,  in  support  of  the  motion. — ^The  petitioner 
has  agreed  to  allow  his  wife  fifteen  shillings  a  week, 
but  the  order  ought  only  to  be  made  as  long  as  she 
remains  chaste  and  unmarried. 

Durlev  Qrazehrooh^  for  the  respondent,  luved  that 
under  tne  circumstances  of  the  case  no  sucn  clause 
should  be  inserted. 

Hannen,  p.,  made  the  order,  but  as  it  was  not  a 
question  of  a  large  income,  but  of  a  beure  allowance, 
did  not  think  it  necessary  under  the  circumstances  of 
the  case  to  insert  a  dinn  sola  et  casta  clause  in  the  order. 

Decree  absolute,  and  order  for  maintenance  of  wife 
mthout  insertion  of  the  dum  sola  et  casta  clause. 

Solicitors  for  the  petitioner,  C,  0.  Humphreys  &  Co, 

Solicitors  for  the  respondent,  Boss  db  Co. 


iSoutt  nt  ISLpptBLl 


From  Chan.  Biv.  Feb.  4. 

In  re  Taylob,  Stilbman,  &  Undebwood. 
Ex  parte  Paynb-Collibb.  (a.) 

Solicitor — Lien  for  costs — Extent  of  lien — Taxable  costs, 
charges,  and  expenses — Advances — Solicitors  Act,  1860 
(23  <fe  24  Vict.  c.  127),  s.  2S^Taking  security  for 
costs — Interest — Waiver  of  lien. 

A  solicitor  can  only  have  a  lien  on  his  dienfs  docu^ 
mentsfor  taocable  costs,  charges,  and  expenses  incurred  by 
him  as  solicitor  of  the  client,  which  will  include  all 
advances,  made  by  the  solicitor  in  the  course  of  his 
business  as  a  solicitor,  which  are  liable  to  be  Tnoderated 
by  the  taxing  master;  but  the  lien  does  not  extend  to 
ordinary  loans  or  advances  by  the  solicitor  not  so  made 
as  aforesaid,  and  not  liable  to  be  so  taxed  or  moderated. 

As  to  whether  the  taking  of  a  security  from  the  client 
operates  as  a  waiver  of  the  lien  where  one  exists,  no  fixed 
rule  can  he  laid  down  ;  but  it  depends  on  the  position  of 
the  parties  and  the  circumstances  of  the  particular  case, 
as  affording  an  inference  of  the  intention  of  the  parties. 
If  that  position  and  the  circumstances  of  the  case,  or  the 
nature  of  t?ie  security,  are  such  that  the  taking  of  the 
security  is  inconsistent  with  the  continuance  of  the  lien, 
a  sufficient  indication  is  afforded  of  an  intention  to 
abandon  the  lien  and  rely  on  the  security  so  takefi, 

A  solicitor  took  as  security  from  his  client  {a  married 
icoTnan)  a  promissory  note  {in  which  her  husband  Joined 
as  surety),  with  a  provision  for  payment  of  interest  at 
five  per  cent.,  and  also  a  charge  on  a  life  policy ;  and 
nothing  was  said  about  the  lien  continuing,  notwith- 
standing the  taking  of  the  security. 

Held,  that,  inasmuch  as  a  solicitor  owes  a  duty  to  his 
dient  to  explain  dearly  the  effect  of  every  transadion 
leitveen  them,  and  as  the  security  in  question  gave  more 
than  the  lien,  the  taking  of  it  was  incoTisistent  with  the 
continuance  of  the  lien,  and  afforded  an  inference  of  an 
intention  to  abandon  the  lien  and  rely  on  the  security, 

Eobarts  r.  Jefferys,  8  L,  J.  Ch,  {0.  8.)  137,  approved. 

Decision  o/ Stirling,  J.,  reversed. 

Appeal  from  Stirling,  J. 

lus.  Agnes  Mary  Lawrenson  Payne-Collier  was, 
under  the  will  of  General  John  Lawrenson,  entitled 
for  her  life  to  one-half  the  inoome  of  his  residuary 

(a.)  Beported  by  B.  H.  Deanb,  Esq.,  Barrister-at- 
Law^ 


estate,  but  her  interest  was  subject  to  a  restraint  upon 
anticipation.  It  appeared  that  Mrs.  Payne-Comer, 
being  in  want  of  money,  employed  Messrs.  Taylor, 
Stileman,  &  Underwood,  who  then  acted  as  her 
solicitors,  to  make  an  application  to  the  court  with  a 
view  of  raising  a  sum  of  money  to  pay  debts  and  for 
other  necessary  purposes,  notwithstanding  the  re- 
straint on  anticipation.  This  they  carried  out  for  her 
to  the  extent  that  a  loan  of  £500  was  allowed  to  be 
raised  on  mortgage  for  the  aforesaid  purposes.  A 
further  application  for  leave  to  raise  a  further  sum  of 
£500  to  pay  debts  and  enable  her  to  remove  from 
Bucks  to  Devonshire  was  subsequently  made,  and 
granted  by  the  court  with  some  reluctance,  and  onlv 
on  condition  that  no  further  sum  was  to  be  raiseo, 
and  that  the  present  loan  should  be  received  and  dis- 
bursed by  her  said  solicitors.  The  sum  raised  proving 
insufficient  to  do  more  than  pay  the  debts,  those 
solicitors,  at  Mrs.  Collier's  request,  advanced  her  £100 
to  pay  the  expenses  of  her  removal  to  Devonshire, 
and  to  pay  the  first  half-year's  rent  of  her  house 
there. 

It  appeared  also  that  some  furniture  in  the  house 
had  been  seized  by  the  sheriff,  and  that  the  solicitors, 
at  Mrs.  Collier's  request,  had  paid  the  sheriff  out ; 
but  during  the  hearing  of  the  appeal  it  transpired 
that  the  sheriff  had  seized  under  a  judgment  against 
Mrs.  ColHer's  husband.  Messrs.  Taylor  &  Co.  had 
also  advanced  other  sums  to  Mrs.  Coiner  from  time  to 
time,  and  for  the  amount  owing  to  them  they  had 
taken  as  security  a  charge  for  £200  on  a  pouoy  of 
assurance  on  her  life,  and  also  a  promissory  note  for 
£200  in  which  her  husband  joined  as  siuety,  and 
which  carried  interest  at  five  per  cent. 

Mrs.  Collier,  having  subsequently  changed  her 
solicitors,  applied  to  Messrs.  Taylor  &  Co.  to  give  up 
all  documents  in  their  possession  belonging  to  her ; 
but  they,  considering  that  they  had  a  Hen  on  such 
documents  for  the  amount  owing  to  them  from  her, 
objected  to  give  them  up  unless  sudi  amount  was 
paid.  The  amount  they  claimed  was  £81  14s.  2d.,  of 
which  £20  12s.  9d.  was  for  costs  proper,  and  the 
balance  was  in  respect  of  advances,  which  they  said 
they  had  only  made  to  her  as  her  solicitors,  and 
would  not  have  made  had  they  not  stood  in  that  re- 
lation to  her. 

Her  present  solicitors  tendered  £20  128.  9d.  to 
Messrs.  Taylor  &  Co.,  but  the  latter  declined  to  give 
up  the  Papers  unless  their  full  claim  was  paid. 

Mrs.  Collier  then  made  an  application  to  the  court 
that  she  might  be  at  liberty  to  pay  the  sum  of 
£20  12s.  9d.  into  court  to  the  credit  of  the  matter 
without  prejudice  to  taxation  of  the  bill  of  costs,  and 
that  the  solicitors  might  be  ordered  to  deliver  up  all 
her  papers  in  their  possession. 

Stirlmg,  J.,  having  refused  the  application,  Mrs. 
Payne-Collier  appealed. 

CozenS'Hardy,  Q,C.,  and  C.  Macnaghten,  for  the 
appellant. — In  the  first  place,  solicitors  cannot  have  a 
hen  for  money  advanced,  and,  secondly,  their  lien  (if 
any)  is  superseded  by  taking  seourily:  Cowell  v. 
Simpson,  16  Ves.  275,  at  p.  282,  per  Lord  Eldon,  C. 
In  any  case,  the  court  will  order  the  papers  to  bo 
given  up  on  payment  into  court  of  the  amount  of  costs 
proper  not  covered  by  security:  Batch  v.  Symes,  1 
Turn.  &  Buss.  87,  at  p.  92.  [Lofbs,  L.J.,  referred  to 
Stevenson  v.  BlaJeelock,  1  Maule  &  Sel.  635.]  If  a 
solicitor  takes  a  promissoiy  note  for  his  costs  payable 
on  demand  he  loses  his  uen:  Bobarts  v.  Jefferys,  8 
L.  J.  Ch.  (O.  S.)  137,  which  is  on  all  fours  with  the 
prasent  case.  [liDa)LET,  L.J.,  referred  to  Chase y% 
JVestmore,  6  Maule  &  8eL  180.1  Solicitor's  lien  is  only 
for  *'  costs  "  properly  so  caUed,  and  does  not  extend 
to  general  debts:  In  re  Gotland,  34  W.  B.  58,  158^  U 
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Ch.  D.  297.  [Lopes,  L.J.,  referred  to  Bltmden  v. 
Deaart,  2  Dr.  &  W.  405.]  The  point  as  to  the  taking 
of  security  operating  as  a  waiver  of  the  lien  was  not 
argued  before  Stirling,  J.,  as  we  were  not  at  that 
time  aware  of  the  fact. 

Oraham  HaMings^  Q.C  and  Maidlow,  for  the 
respondents. — Taking  security  only  destroys  solicitor's 
lien  where  there  is  something  in  the  nature  of  the 
security  taken  or  in  the  circumstances,  which  is  incon- 
sistent with  the  continued  existence  of  the  lien : 
Angus  v.  McLachlan,  31  W.  R.  641,  23  Ch.  D.  330, 
335.  The  present  case  is  distinguishable  from  Cowell 
V.  Sirn^on  and  Batch  v.  8ymea.  A  general  lien  is  not 
exclude  by  a  special  agreement :  Jones  v.  Peppercomey 
7  W.  R.  103,  Johnson,  430,  442  (a  case  of  banker's 
Uen),  and  Brandao  v.  Bametty  12  CI.  &  Fin.  787,  at  p. 
809.  [Lopes,  L.J. — Is  there  any  case  in  which  it  has 
been  held  that  taking  security  does  not  destroy  a 
solicitor's  lien  ?  Does  not  the  rule  "  Expressum  facii 
cessare  tacitvm"  apply?]  What  Robarts  v.  Jefferys 
decided  was  that  it  was  improper  to  take  a  securify 
and  then  insist  on  the  lien ;  but  the  ground  of  that 
decision  was  the  fact,  that  interest  was  not  at  that 
time  payable  upon  solicitor's  costs ;  but  now,  under 
the  Sohcitors'  Remuneration  Act,  1881,  s.  5,  it  may 
be  payable.  The  £100  advanced  to  enable  this  lady 
to  remove  to  Devonshire  was  advanced  by  the 
solicitors  in  their  character  as  such,  and  they  certainly 
would  not  have  advanced  it  had  they  not  been  acting 
as  her  solicitors,  and  therefore  it  does  not  come  within 
the  description  of  '*  general  debts  "  in  /n  re  Galland, 
bat  is  protected  by  the  lien.     [Fby,  L.J.,  cited  the 

J'udgment  of  Sir  T.  Plumer  in  IVorrall  v.  Johnson,  2 
r.  &  W.,  at  p.  218.]  The  advance  was  made  in  con- 
sequence of  the  solicitors  having  undertaken  a  duty 
towards  Mrs.  Payne-Collier,  and  in  the  course  of 
carrying  out  the  arrangement  made  with  the  sanction 
of  the  court.  They  had  undertaken  the  responsibility 
of  seeing  that  the  order  for  removing  the  restraint  on 
anticipation  should  be  carried  out  for  her  benefit. 
[LoPES,  L.J. — ^The  amount  was  not  remuneration  for 
any  services  rendered  by  them  as  solicitors.  Kay, 
L.  J. — ^There  could  be  no  obligation  on  the  solicitors 
to"  pay  for  her  going  down  to  Devonshire ;  it  was  a 
mere  voluntary  loan.  J  Then  we  paid  out  the  sheriff 
who  was  in  possession.  Eleven  guineas  were  paid 
him  for  his  charges.  [Cozens-Hardyf  Q.C,  explained 
that  those  were  not  the  wife's  costs  at  all,  the  sheriff 
having  seized  the  furniture  for  a  debt  of  the  husband's, 
and  the  solicitors  having  paid  him  out  at  the  request 
of  the  wife,  their  client.]  There  was  nothing  in  the 
security  given  here  which  was  inconsistent  with  the 
lien.  It  is  all  a  question  of  intention,  to  be  gathered 
from  what  was  said  and  done.  No  doubt  it  is  incon- 
sistent if  you  take  a  security  payable  at  a  distant  date 
in  the  future,  as  in  the  cases  referred  to  decided  by 
Lord  Eldon.  There  was  nothing  inconsistent  with 
the  lien  in  the  fact  of  interest  bemg  reserved  by  the 
security  taken. 

Cozens- Hardy,  Q.C.,  was  not  called  on  to  reply. 

Iji3n)LEY,  L.  J. — This  is  an  appeal  from  a  decision 
of  Stirling,  J.,  refusing  to  direct  certain  solicitors  to 
hand  over  their  client's  papers  upon  her  paying  into 
court  the  amount  due  m>m  her  to  them  in  respect 
of  their  costs.  The  controversy  which  has  arisen 
between  these  parties  has  assumed  rather  a  serious 
shape.  I  will  west  consider  for  what  a  solicitor  has 
a  lien  at  all  on  his  client's  documents.  I  take  it  that 
he^as  such  a  lien  for  all  his  taxed  or  taxable  costs, 
charses,  and  expenses  incurred  by  him  as  the  solicitor 
of  ;hi8  oUent.  I  take  it  that  he  has  no  lien  for 
or^te^  advances  or  loans  made  to  the  client;  but 
his  taxed»  AT  rather  his  taxable,  costs,  charges,  and  ex- 


penses will  not  exclude  all  advances.  He  may  make  ad- 
vances for  his  client  in  the  course  of  hisbusinessasasolict- 
tor,  as,  for  instance,  for  the  payment  of  oounaeU'  fees, 
andol^ermatters,  all  of  which  are  taxable  by  the  master 
in  this  sense — ^that  they  can  be  moderated.  They  are 
subject  to  tiie  jurisdiction  or  discretion  of  the  taxing 
master  to  moderate,  and  not  merely  to  require  them 
to  be  vouched ;  and  whatever  advances,  ooste. 
charges,  and  expenses  can  be  so  dealt. with,  for  all 
such,  it  appears  to  me,  a  solicitor  can  have  a  lien 
upon  his  cHent's  papers.  It  is  a  general  lien  extend- 
ing to  all  such  papers  for  all  such  costs,  chaiffes,  and 
expenses,  but  it  does  not  extend  to  other  advances, 
such  as  the  advances  made  in  the  present  case,  which 
do  not  come  under  the  category  which  I  have 
described.  I  arrive  at  this  conclusion,  not  only  upon 
tlie  authority  of  decided  cases,  but  upon  the  express 
language  of  section  28  of  the  Solicitors^  Act,  1860, 
which  enables  a  solicitor  to  obtain  a  lien  for  his 
**  taxed  costs,  charges,  and  expenses  "  on  "  pnmatf 
recovered  or  preserved  tibrough ' '  nis  *  *  instrumentality." 
That  expresses,  in  as  accurate  language  as  I  am  able, 
the  kind  of  costs  for  which  a  solicitor  can  have  a 
Uen. 

Now,  the  solicitor  claims  here  for  advances  which 
he  contends  come  under  that  category,  and  I 
thought  at  one  time  that  as  to  one  item — ^the  eleven 
guineas  paid  for  the  sheriff's  charges — ^it  was  such  an 
advance,  because  we  were  told  there  was  a  judgment 
against  his  client,  that  the  sheriff  was  in  possession, 
and  that  he,  as  solicitor,  paid  the  sheriff  out.  If  that 
were  so,  J  think  that  would  haVe  been  a  charge 
properly  taxable  by  the  taxing  master.  But  it  now 
appears  that  it  was  a  judgment  against  his  client's 
husband,  and  that  the  wife  requestei  the  solicitor  to 
pay  t^e  sheriff  out  because  he  had  taken  possession 
of  her  furniture.  The  sum  advanced  by  the  solicitor 
for  that  purpose  had  nothing  to  do  with  costs, 
charges,  or  expenses  properly  taxable  as  between  this 
solicitor  and  his  dient.  It  was  merely  a  loan.  It 
was  not  taxable  by  the  taxing  master,  nor  open  to 
moderation  by  him,  and  must  come  into  the  category 
of  advances  for  which  there  is  no  lien,  and  not  under 
that  of  taxable  costs,  charges,  or  expenses ;  on  that 
point,  therefore,  the  judgment  below  goes  too  far. 

Another  point  which  is  important  has  been  raised 
by  Mr.  Cozens-Hardy.  He  says  that  whatever  hep. 
these  solicitors  may  have  had,  was  destroyed  by  their 
having  taken  security  from  their  client.  The  secori^ 
taken  consisted  of  a  promissory  note  for  £200  given 
by  the  solicitor's  client,  who  was  a  married  woman, 
and  by  her  husband,  and  bearing  interest  at  five  per 
cent.,  and  also  of  a  charge  upon  a  certain  policy  of 
insurance.  He  says  that  is  a  waiver  of  the  lien,  if 
there  ever  was  any,  and  as  authority  for  that  propo- 
sition he  relies  on  the  case  of  Boharts  ▼.  Jefferys^  a 
decision  of  Sir  John  Leach.  The  predse  point  in  that 
case  seems  to  me  to  be  exactly  the  point  which  arises 
Ikere.  In  that  case  the  solicitor  claimed  a  Uen,  and 
the  client  gave  a  promissory  note  payable  on  demand 
akid  bearing  interest  at  five  per  cent.,  and  Sir  John 
Leadisaid:  '<  The  taking  of  this  promissory  note  was 
altogether  a  waiver  of  ihe  lien  of  this  solicitor."  In 
my  opinion  the  question  whether  the  taking  of  a 
security  operates  as  a  waiver  of  a  Uen  must  depend  on 
the  intention  expressed  or  to  be  inferred  from  the 
position  of  the  parties,  and  all  the  Giroumstances  of 
t^e  particular  case.  Li  this  particular  case  we  are 
dealing  with  a  soUoitor  and  his  cUent,  and  it  strikes 
nie,  I  confess,  that  if  a  soUdtor  takes  from  his  diei^ 
BtL^h.  a  security  as  this  soUdtor  has  taken,  the  primS 
yocieinlerenee,  in  eveiy  sense,  is  that  he  does  waive 
his- Uen,  if  he  says  nothing  to  the  oontraiy;  and  it 
appears  to  me  that  that  is  «  right  and  i«oper  oonola- 
sion  to  oome  to,  bearing  in  mind  that  it  is  a  do^ 
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irhich  a  solicitar  owes  to  Ins  ctient  to  expUun  to  him 
the  exact  elfect  of  wliat  lie  IB  about  to  do.  Theinier- 
•enoe  would  not  be  tbe  same  in  every  caae^  If  a  banker 
•flked  me  for  a  aocmitjf  I  think  the  inference  would  be 
different.  I  ahoold  not  msdentand  that  he  was  giving 
Qp  his  lien  nnlesB  there  was  something  ei4Mrespod  to 
thuteffisct.  But  bearing  in  mind  the  rdative  positicm 
of  the  parties  in  the  present  case,  and  having  regard 
to  that  decision  of  Sir  J.  Leach,  I  think,  in  the 
sbeenoe  of  aU  evidence  of  a  contrary  intention  of  the 
parties,  that  the  tme  inference  to  be  drawn  from  the 
cncnmstances  of  tins  case  is  that  the  Hen  was 
iraived.  Upon  that  point,  also,  I  therefore  think 
that  Mr.  Gosens-Hardy  was  right,  and  that  the  appeal 
onght  oonseqnently  to  socoeed  on  both  points. 

LOPBS,  Li.  J. — A  solicitor  has  a  Hen  for  all  his  taxed 
ooets,  charges,  and  expenses,  bat  that  clearly  does  not 
extend  to  advances  made  for  any  other  purposes  than 
purposes  for  which  the  soHcitor  is  employed  as  such, 
if ow  in  this  case  there  was  a  sum  of  eleven  gnineas 
paid  by  these  soHcitors  to  release  their  cHent's  fmni- 
tore  from  the  sheriff,  and  I  thought  at  first  that  that 
item  rniffbt  be  brought  within  the  rule  I  have  laid 
down.  But  it  turned  out,  upon  investigation,  that 
the  judgment  under  which  the  sheriff  seised  the 
-client's  furniture  was  a  judgment,  not  against  her,  but 
against  her  husband.  She  then  appHes  to  the  soHcitor 
and  sflks  him  to  pay  out  the  shmff,  and  he  does  so, 
not  at  all,  as  I  understand,  in  his  capacity  as  a  soHci- 
tor, but  as  any  ordinary  friend  might  have  advanced 
money  to  release  the  furniture.  That  payment,  there- 
fore, it  seems  to  me,  was  not  a  taxable  item,  but  a 
mere  voluntary  advance  made  by  the  soHcitor,  not  as 
a  soHcitor,  but  in  the  way  I  have  already  stated. 

In  my  opinion  the  costs  or  advances  for  which  a 
solicitor  may  have  a  Hen  must  be  taxable — that  is, 
Hable  to  be  reduced  or  moderated  by  the  taxing 
master,  and  upon  that  point,  therefore,  Mr.  Hardy  is 
light 

Upon  tke  other  point  raised  with  regard  to  a  se- 
'Cnrity  taken  from  the  client  by  the  soHcitor,  it  is  con- 
tended that  the  Hen  here  was  lost,  because  the  soHci- 
tor took  a  certain  security  from  hiis  cHent.     As  to- that 
I  do  not  think  any  fixed  general  rule  can  be  laid 
down,  but  each  case  must  be  decided  on  its  own  cir- 
cumstances, regard  being  had  to  whether  those  oir- 
comstanoes  are  sufficient  to  raise  an  inference  (which 
may  be  rebutted)  that  the  parties  intended  to  abandon 
the  old  security.     I  wiU  not  go  so  far  as  to  say  that 
the  mere  fact  that  a  new  security  has  been  taken  is 
in  itself  sufficient  to  show  an  intention  to  abandon  the 
old  one.     But  if  the  drcnmstanoes  are  such  as  to  make 
the  one  security  inconsistent  with  the  other,  that,  in 
my  opinion,  does  sufficiently  show  such  an  intention. 
In  this  case  part  of  the  security  consisted  of  a'  pro- 
missory note,  with  interest  runnmg  at  the  rate  of  five 
per  cent  from  the  date  of  the  advance.    That  is  more 
than  could  be  recovered  on  the  Hen.    There  was  also  a 
charge  on  a  poHcy ,  and  the  promissory  note  is  not  given 
by  the  wife  fdone,  but  the  husbcmd  joins  as  surety, 
llie  security  taken  is  a  security  larger  than,  and  of 
a  diflferent  nature  from,  his  Hen  as  a  soHcitor.   I  think, 
therefore,  that  it  is  a  fair  inference  that  an  intention 
existed  between  the  parties,  in  taking  that  security, 
to  abandon  the  old  security  of  the  hen,  and  rely  on 
that  new  security  taken  as  1  have  described.    There- 
fore, in  my  opinion,  Mr.  Hardy  was  right  on  that 
point  too.      l^e  decision  on  this  point,  I  may  say,  is 
in  strict  aooordance  with  that  in  Bobarta  v.  Jefferys, 
which  was  a  decision  of  Sir  John  Leach.     It  seems 
extraordinary  that  his  decision  is  not  referred  to  in 
«7  text-book. 

Say,  Ii.J. — ^I  am  of  the  same  opinion,  but  as  we 
are  differing  from  the  learned  juc^  below,  I  think 


it  is  ri^t  to  give  my  own  reasons  lor  doing  so  in  my 
own  words. 

The  appeal  raises  two  very  important  points,  the 
first  being  as  to  the  extent  of  the  ordinary  Hen  of  a 
soHcitor,  and  the  second,  as  to  how  that  Hen  is 
affected  by  taking  another  security.  I  do  not  find  in 
any  of  the  cases  cited,  or  in  any  of  the  books  to  which 
I  have  had  to  refer  in  the  course  of  this  appeal,  any 
exact  definition  of  how  far  the  lien  of  a  solicitor  ex- 
tends. In  Morgan  and  Wurtxburg  on  Goats  it  is 
said,  at  page  551,  *'  The  solicitor  has  a  Hen  on  the 
papers  of  his  cHent  in  his  hands  lor  the  amount  of  his 
costs."  Another  text-book  (Pulling  on  Attomevs, 
3rd  ed.,  at  p.  371)  substitutes  the  words  **f6r  his 
professional  services  "  instead  of  **  for  the  amount  of 
his  costs." 

The  nearest  approach  to  such  a  definition  which  I 
have  been  able  to  find  is  by  Sir  T.  Plumer,  and  occurs 
in  the  case  of  WorraU  v.  Johtison  in  2  J.  &  W.,  at 
p.  218,  which  is  this :  "  There  are  two  kinds  of  lien 
that  a  soHcitor  has  for  his  bill  of  costs ;  one  on  the 
funds  recovered,  and  the  other  on  the  papas  in  his 
hands.  If  there  be  no  fund  and  no  cause,  stiU  the 
cHent  caimot  get  back  the  papas  without  paying 
what  is  due,  not  only  in  respect  of  that  business  for 
which  the  papers  were  used,  but  for  other  business 
also.  This  Hen,  however,  does  not  extend  to  general 
debts,  but  only  to  what  is  due  to  him  in  the  character 
of  attorney.  That  he  has  a  right  to  retain,  and  it  is  in 
consequence  the  general  practice  for  the  dient  when 
he  appHes  for  an  order  tor  the  deHvery  of  his  papas 
to  submit  to  pay  the  bills  of  costs  generaUy." 

There  the  words  used  are  *'  bills  of  costs,"  and  I 
take  it,  therefore,  that  the  Hen  extends  to  aU  those 
items  properly  included  in  the  bill  of  costs — that  is, 
in  other  and  more  definite  words,  to  all  such  claims 
or  charges  by  the  soHcitor  as  are  Hable  to  be  con- 
sidered and  reduced  or  moderated  bv  the  taxing 
master,  and  I  think  that  definition  will  be  found  to 
be  one  that  works  very  well  indeed  in  practice. 

Upon  the  second  point,  which  has  been  fuUy  dealt 
with,  I  wiU  oidy  say  a  word  or  two  about  the  law. 
Now  as  to  the  sort  of  securitv  the  taking  of  which 
will  discharge  the  soHdtor's  lien  we  have  the  very 
much  considered  judgment  of  Lord  Eldon  in  Cowell 
V.  Simpson,  where  the  security  given  was  a  promissory 
note  payable  in  three  years,  and  Lord  Eldon  said 
this  in  16  Yes.,  at  p.  281 : — **  The  exigencies  of  man- 
kind requiring  the  goods  to  be  dehvered  for  con- 
sumption, the  impHcation  from  an  engagement  for 
security  of  an  engagement  to  deHver  the  goods  with- 
out payment  is  necessary,  otherwise,  from  a  promis- 
sory note  payable  in  three  years,  a  contract  must  be 
impHed  that  the  goods  are  to  be  retained  during  that 
period,  destroying  the  other  special  contract  So,  in 
this  instance,  if  the  soHcitor  says  he  wiU  not  proceed 
in  the  busLness,  and  will  not  deHver  up  the  papers, 
the  consequence  is  that  he  destrovs  the  express  con- 
tract to  postpone  payment  for  three  years.  There- 
fore, unless  from  the  fact  that  he  has  taken  this 
security,  you  can  imply  that  he  is  to  keep  the  papers 
three  years,  though  the  vital  interests  of  the  owner 
may  depend  on  the  possession  of  them,  the  impH- 
cation is  necessary  that  he  is  to  deHver  them  up,  and 
rely  on  the  contract" 

In  Stevenson  v.  Blakelock,  1  M.  &  S.,  at  p.  544,  Lord 
EUenborough,  C.J.,  says,  **It  is  unnecessary  to 
canvass  the  doctiine  of  Cowell  v.  Simpson,  inasmuch 
as  there  is  a  material  distinction  between  that  case 
and  the  present ;  for  there  the  bills  were  running,  and 
there  was  no  reason  to  presume  that  they  would  not 
be  duly  paid ;  in  this  case  the  bills  have  been  refused 
payment"  [His  lordship  rbad  to  the  end  of  Lord' 
Ellenborough's  judg;ment,  andproceeded : — 1  Anc' 
hfcter,  in  Balch  v.  Jmm0.  Lord  Eldon  said,  "  Notwi^ 
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standing  the  Court  of  King's  Bench  has  expressed  a 
doubt  whether  my  decision  was  right  in  the  case  of 
Cowell  y.  Simpson  y  I  still  entertain  the  opinion  that  an 
attorney  who  takes  a  security  abandons  his  lien. ' '  That 
has  been  read  as  if  he  meant  that  in  every  case  the 
simple  fact  of  taking  security  was  sufBcient  to  show  an 
intention  to  abandon  the  lien.  But  that  was  not  the 
meaning.  What  he  meant  is  shown  by  what  he  said 
in  Cowell  v.  Simp807i  (at  the  top  of  p.  282  of  the  report 
in  16  Yes.).  That  is  to  say,  he  clearly  meant  that 
it  is  only  where  there  is  something  in  the  security 
taken  that  is  inconsistent  with  uie  lien,  that  an 
intention  to  abandon  the  lien  can  be  inferred  from  the 
mere  fact  of  taking  the  security.  I  take  the  true 
doctrine  to  be  that  miich  Ldndley,  L.  J. ,  has  expressed, 
that  in  every  case  in  which  you  have  to  consider 
whether  a  lien  has  been  waived  or  given  up  you  must 
look  at  all  the  circumstances  of  the  particular  case, 
and  no  doubt  it  is  most  material  that  we  are  here 
dealing  with,  a  case  between  a  solicitor  and  his  own 
client.  A  solicitor  has  a  duty  when  dealing  with  a 
client  to  explain  to  him  all  the  circumstances  and  legal 
consequences  of  the  transaction  in  a  clear  and  intelligible 
manner,  and  where,  as  in  this  case,  you  find  a  solicitor 
taking  from  his  client  such  a  security  as  was  here 
given  without  saying  anything  more,  or  expressly 
reserving  his  right  of  lien,  or  explaining  that  tne  lien 
would  still  remain  notwithstanding  uie  security,  I 
agree  with  Ldndley,  L.J.,  that  the  inference  ought  to 
be  against  the  solicitor  and  against  the  continuance 
of  the  lien,  as  being  inconsistent  with  the  nature  of  the 
security  taken.  The  point  which  occurred  in  Bobarta 
V.  JefferySy  that  interest  was  added,  is  present  in  this 
case  also.  In  my  opinion,  therefore,  Mr.  Hardy  is 
right  on  both  points. 

I  think,  therefore,  that  the  appeal  must  be  allowed 
with  costs. 

Apjteal  alloiord. 

Solicitors  for  the  appellant,  Mear  <k  Foinhr, 

Solicitors  for  the  respondents,   Taylor y  Stilemany  & 
Underwood* 


From  Q.  B.  Div.  1 

^0/ 
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Reea-e  and  Anotheb  i\ 


Feb.  11;  March  11. 

Gibson,  (o.) 

CosU — Taxation — Action  for  infriiwem^vt  of  dramatic 
copyright — Recovery  of  less  than  £10 — Statutory  right 
to  ''full  indemnity''—^  &  4  Will,  4,  c.  15,  «.  2—5  <fc 
6  Vict,  c,  97,  8,  2— County  Courts  Act,  1888  (51  c€-  52 
Vict,  c,  43),  8,  116. 

A  2>^(iintiff  who  has  recovered  penalties  in  an  action 
brought  under  3  cfc  4  Will,  4,  c,  15,  for  infringement 
of  dramatic  copyright  is  entitled  to  have  his  costs  taxed 
on  the  footing  of  obtaining  a  **full  indemnity  "  under 
5  <fc  6  Vict,  c,  97,  s,  2,  although  the  sum  recovered  be  less 
than  £10,  neither  the  general  provisions  of  the  Judica- 
ture Act^  and  Rules  as  to  costs,  nor  section  116  of  the 
County  Courts  Act,  1888,  applying  to  such  a  case, 

Hftsker  v.  Wood,  33  W,  R,  697,  follimed. 

Appeal  from  chambers. 

The  plaintifBs  had  sued  the  defendant  in  the  Hi^h 
Court  for  the  recovery  of  four  penalties  of  forty  shil- 
lings each  under  3  &  4  Will.  4,  o.  15,  in  respect  of 
infringements  of  their  copyright  in  a  play  called  *'  The 
Area  Belle."  The  defendant  x>aid  the  amount  claimed 
into  court,  and  the  plaintifFs  took  it  out  in  satisfac- 

(a.)  Reported  by  T.  R.  Colquhoun  Dill  and  W.  F. 
Barby,  Esqs.,  Barristers-at-Law. 


tion  of  their  claim.  The  plaintiffs  thereupon  applied 
to  have  their  costs  taxed  upon  the  footing  of  a  "  foil 
indemnity  "  under  5  &  6  Vict.  c.  97,  s.  2.  The  master 
refused  to  tax,  on  the  ground  that  the  plauitii&, 
having  recovered  less  than  £10,  were  not  entitled  to 
any  costs  under  section  116  of  the  County  Courts  Act, 
1888. 

Pollock,  B.,  on  appeal,  referred  the  question  to  tiie 
court. 

3  &  4  Will.  4,  c.  15,  s.  2,  enacts  that  every  offender 
against  the  Act  '*  shall  be  liable  for  each  and  every 
such  representation  to  the  payment  of  an  amount 
not  less  than  forty  shillings,  or  to  the  full  amount 
of  the  benefit  or  advantage  arising  from  such  re- 
presentation, or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  shall  be  the  grenter 
damages  to  the  author  or  other  proprietor  of  such 
production  so  represented  contrary  to  the  true  intent 
and  meaning  of  this  Act,  to  be  recovered,  together 
with  double  costs  of  suit,  by  such  author  or  otiier 
proprietors  in  any  court  having  jurisdiction  in  such 
cases  in  that  part  of  the  said  United  Kingdom  or  of  the 
British  dominions  in  which  the  offence  shall  be  com- 
mitted." 

5  &  6  Vict.  c.  97,  s.  2,  enacts  that  *'  so  much  of  any 
clause,  enactment,  or  provision  in  any  public  Act  or 
Acts,  not  local  or  personal,  whereby  it  is  enacted  or 
provided  that  either  double  or  treble  costs,  or  any 
other  than  the  usual  costs  between  part^'  and  party, 
shall  or  may  be  recovered,  shall  be,  and  the  B&mfr 
are  hereby,  repeeded.  Provided  always,  that  instead 
of  such  costs  the  party  or  parties  heretofore  entitled 
under  such  last-mentioned  Acts  to  such  double,  treble, 
or  other  costs  shall  receive  such  full  and  reasonable 
indemnity  as  to  all  costs,  charges,  and  expenses  in- 
curred in  and  about  any  action,  suit,  or  other  l^gsl 
proceeding  as  shall  be  taxed  by  the  proper  officer  in 
that  behalf,  subject  to  be  reviewed  in  Hke  manner 
and  by  the  same  authority  as  any  other  taxation  of 
costs  by  such  officer." 

Section  116  of  the  County  Courts  Act,  1888,  pro- 
vides, with  respect  to  "  any  action  broi%ht  in  the 
High  Court  which  could  have  been  commenced  in  a 
county  court,"  that  "if  in  an  action  founded  on  tort 
the  plaintiff  shall  recover  a  sum  less  than  ten  poand* 
he  snail  not  be  entitled  to  any  costs  of  the  action." 

Iltnn  Collins,  Q.C.,  and  Morton  Smith,  for  thepUii- 
tiffs. — This  action  was  brought  to  recover  penalties^ 
under  a  statute ;  it  is  not  founded  on  contsact  or  on 
tort,  and  section  116  of  the  County  Courts  Act,  1888, 
does  not  apply.  The  appellants  have  a  statutory  ri^t 
to  have  their  costs  taxed  upon  the  footing  of  a  foU 
indemnity,  a  privilege  which  was  substituted  by  5  & 
6  Vict.  c.  97  for  the  privilege  of  double  costs  oonieired 
by  3  &  4  Will.  4,  c.  15.  The  County  Courts  Act  has- 
not  taken  away  that  privilege. 

J,  E.  Bankes,  for  the  defendant. — Section  116  deal* 
with  **  any  action  brought  in  the  High  Court  whidi 
could  have  been  commenced  in  a  county  oouit"; 
these  are  governing  words,  and  are  not  cut  down  by 
the  sub-division  as  to  actions  founded  on  oontnut 
or  on  tort  which  follows.  Moreover,  this  action  i* 
founded  upon  a  tortious  act — ^the  performance  of  a 
play  without  the  owner's  permission.  The  sums 
recovered  are  not  penalties,  but  damages  for  the  tort> 
Adams  v.  Baiiey,  35  W.  R.  437,  18  a  B.  D.  625.  AH 
costs  are  now  in  the  discretion  of  the  court :  IL  S.  C, 
1883,  ord.  65,  r.  1 ;  Oamdi  v.  Bradley,  26  W.  B.  688, 
3  App.  Cas.  ^  44.  Ord.  22,  r.  7,  applies  in  this  caae, 
and  the  taxation  there  directed  means  taxation  on  the 
ordinary  scale. 

Henn  Collins,  Q,C,,  inreply.— These  "double ooatf'* 
and  the  substituted  indemnity  are  not  oosts  in  the 
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-ordinary  senfle,  but  are  part  of  the  plaintiff's  com- 
pensation under  the  Act,  and  no  subsequent  enact- 
ments as  to  mere  costs  apply.  These  provisions  of 
the  Act  of  William  lY.  are  treated  as  still  subsisting 
in,  although  they  are  modified  as  to  musical  com- 
positions by,  the  Copyright  (Musical  Compositions) 
Acts,  1882  and  1888. 

Wills,  J. — In  this  case  we  think  that  the  plaintiffs 
are  entitled  to  the  order  for  which  they  ask.  The 
foundation  of  the  right  is  the  Act  3  &  4  Will.  4,  c.  15, 
which,  by  section  2,  gives  to  a  person  who  succeeds  in 
an  action  for  infringement  oi  copyright,  damages 
which  may  be  calculated  upon  one  of  three  scales — 
either  40s.  in  respect  of  each  representation,  or  the 
fuU  amount  of  the  benefit  or  advantage  arising  from 
such  representation,  or  the  injury  or  loss  sustained  by 
the  plaintiff  therefrom,  whichever  shall  be  the  greater 
damages.  He  is  also  to  recover  double  costs  of  the 
action.  Then  the  Act  5  &  6  Vict.  c.  97,  by  section  2, 
substitutes  for  double  costs  a  full  and  reasonable 
indemnibr.  Now  the  sum  which  the  plaintiffs  have 
recovered  they  have  recovered,  not  at  common  law, 
but  by  virtue  of  this  statute.  They  have  done  so  by 
bringing  the  defendant  into  court,  and  by  the  process 
of  the  court  afterwards.  This  sum  was  paid  into 
court,  and  the  plaintiff  have  taken  it  out  imder  ord. 
22,  r.  7.  That  is,  I  think,  a  recovery  of  this  sum 
within  the  meaning  of  the  Act  of  William  lY. 

It  is  said  that  if  any  part  of  ord.  22,  r.  7,  is  applic- 
able to  this  case  the  whole  of  that  rule  is  applicable, 
and  that  the  costs  are  to  be  taxed  accordingly.  That 
would  be  true  if  there  were  any  subject-matter  to 
which  the  latter  part  of  that  rule  could  apply.  It 
deals  with  costs,  but  in  my  opinion  that  means  costs 
in  the  ordinary  sense  of  that  word ;  costs  incidental 
to  the  main  subject  of  relief,  not  costs  provided  for 
by  statute ;  for  these,  I  think,  are  not  ordinary  costs. 
I  am  much  struck  by  the  contrast  in  the  language 
used  in  sections  1  and  2  of  the  Act  5  &  6  Vict.  c.  97. 
By  section  1  provisions  in  certain  Acts  giving  double 
and  treble  costs  are  repealed,  and  in  lieu  thereof  "  the 
usual  costs  between  party  and  party  *'  are  to  be  reco- 
vered. In  section  2  there  is  a  remarkable  change  of 
language  which  must  have  been  intentional.  The 
words  are  **  such  full  and  reasonable  indemnity  as  to 
to  all  costs,  charges,  and  expenses  incurred  in  and 
about  any  action,  suit,  or  other  legal  proceeding  as 
shall  be  taxed.**  In  my  opinion  the  section  to  which 
I  have  last  referred  puts  these  costs  on  a  different 
footing  from  ordinary  costs,  and  they  are  not  costs 
in  the  ordinary  sense  at  all.  This,  therefore,  is 
something  quite  different  from  an  ordinary  award 
of  costs  to  which  the  rules  and  orders  of  the  Supreme 
Court  or  those  under  the  County  Court  Acts  apply. 

The  question  was  raised  whether  this  con  be  con- 
«dered  to  be  an  action  founded  on  contract  or  tort. 
It  is  not  necessary  to  decide  that  question,  for  the 
indemnity  asked  for  here  does  not  fall  within  the  rules 
as  to  costs. 

I  think  that,  for  the  reasons  given,  apart  from  that 
question,  the  plaintiffs  are  entitled  to  what  they  ask. 

Vaugiian  Williams,  J. — I  agree  that  this  order 
should  be  made  as  prayed.  But  I  do  not  come  to 
that  conclusion  upon  quite  the  same  grounds  as  my 
learned  brother.  The  action  was  brought  to  recover 
damages  given  by  the  Act  3  &  4  Will.  4,  c.  15,  s.  2, 
which  section  is  amended  by  5  &  6  Vict.  c.  97,  s.  2. 
Kow  it  is  said  that  the  costs  recoverable  under  these 
two  sections  are  not  costs  in  the  ordinary  sense,  but 
are  an  indemnity,  and  fall  outside  the  scope  of  the 
County  Courts  Acts  and  the  rules  as  to  taxation.  I 
am  not  sure  that  I  agree  with  that  conclusion.  Inas- 
much as  it  was  held  in  Finlay  v.  Seaion,  1  Taunt.  210, 
•and  in  subsequent  cases  that  it  is  not  necessary  that 


the  right  to  such  costs  as  these  should  appear  on  the 
record,  and  inasmuch  as  no  rule  or  order  of  court 
has  been  considered  necessary  to  give  a  right  to  them, 
it  must  have  been  thought  that  these  were  costs  in 
the  ordinary  sense,  and  that  the  statute  merely 
empowered  the  taxing  officer  to  apply  a  higher  scale. 
The  master  must  look  at  the  proceedings  and  judge 
whether  the  case  falls  within  the  statute,  and  conduct 
the  taxation  accordingly.  Under  these  circumstances 
I  do  not  feel  prepared  to  say  that  these  costs  are 
intended  to  be  an  indemnity  so  different  in  its  nature 
from  ordinary  costs  that  the  County  Court  Acts  shall 
not  apply.  I  think  tiiat  these  are  costs  to  which  ord. 
22,  r.  7,  is  applicable,  and  that,  that  b^g  so,  it  is 
impossible  to  get  rid  of  the  difficulty  raised  by  the 
County  Courts  Act  in  the  way  suggested.  As  to  ord. 
22,  r.  7,  however,  it  is  a  doubtful  point  whether  the 
section  of  the  County  Courts  Act  applies  in  a  case 
where  a  sum  has  been  paid  into  coui-t,  and  by  that 
means  a  sum  is  recovered  of  less  amount  than  the 
amounts  fixed  in  section  116  of  that  Act.  But  the 
court  has,  in  my  opinion,  a  discretion  as  to  ordering 
what  costs  shall  be  paid,  and  I  think  that  the  plaintiff 
acted  wisely  in  asking  the  judge  for  an  order  as  to 
these  costs.  I  have,  therefore,  arrived  at  the  conclu- 
sion, not  that  these  are  not  costs  because  they  are  an 
indemnity,  but  that  the  court  has  a  discretion  in 
ordering  these  costs.  In  this  case  I  think  that  the 
order  ought  to  have  been  made;  there  was  good 
reason  for  ordering  these  costs  to  be  paid.  I  there- 
fore agree  that  the  order  should  be  made. 

The  defendant  appealed. 

March  11. — J,  E,  Bankes,  for  the  defendant. 

Heim  Collins f  Q,C,y  and  Morton  Smithy  for  the 
plaintiffs,  referred  to  Hasker  v.  Wood,  33  W.  R.  697. 

The  Court  (Lord  Halsbury,  L.C.,  Lord  Esiier, 
M.R.,  and  Fry,  L.J.)  held,  upon  the  authority  of 
Hasker  v.  Wood,  that  the  plaintiffe'  right  to  a  **  full 
and  reasonable  indemnity,  under  5  &  6  Vict.  c.  97, 
s.  2,  even  assuming  it  to  be  the  same  thing  as 
** costs"  (as  to  which  they  expressed  no  opinion), 
was  not  affected  by  the  general  provisions  either  of  the 
Judicature  Acts  and  Rules  or  of  the  County  Courts 
Act,  1888. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  Tilson. 

Solicitors  for  the  defendant.  Brown  <fe  Woolnough, 


JftiBtj  Ottjurt  of  justice. 


Chan.  Div.  ) 
North,  J.   ) 


Aprn7, 


Green  v.  Moore,  (a.) 


Practice — Setting  aside  judgment  in  default  of  defence — 
Sh(yrt  cause  —  Length  of  notice — Chancery  Judges* 
Regulations,  1876. 

Under  the  regulutions  made  hy  the  Master  of  the  Rolls 
and  the  Vice- Chancellors  in  1876,  jnotions  for  judgmetUs 
in  actions  are  entered  in  the  cause  book,  and,  if  marked 
^*  short,'*  will  he  placed  in  the  paper  on  the  first  short 
cause  day  after  the  day  for  irh  ich  notice  has  been  given. 

The  plaintiff  gave  notice  «>/  motion  for  judgment  for 
the  I'^thof  March,  1891.     The  case  was  marked  "  short,'^ 

(a.)  Reported  by  Francis  T.  Duka,  Esq.,  Barrister- 
at-Law. 
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and  the  14:th  of  March  was  the  regular  short  cause  day. 
The  defendant  not  appearing,  judgment  was  given  for  the 
plaintiff. 

The  defendant  moved  that  judgment  he  set  aside,  on  the 
ground  that  the  case  was  plaoed  in  the  paper  prematurely. 

Held,  that  "  the  first  short  cause  day  after  the  day  for 
which  notice  is  given  "  means  **  tJie  first  short  cause  day 
available  after  the  giving  of  the  notice  ** ;  but,  having 
regard  to  the  circumstances  of  the  case,  the  judgment  vxu 
set  aside  and  leave  given  to  defend  the  action,  on  payment 
of  costs  of  the  motion  and  costs  subsequent  to  the  statement 
of  claim. 

Motion. 

This  was  a  motion  by  the  defendant  to  set  aside  a 
judgment  obtained  against  him  in  default  of  pleading. 

Tae  writ  was  issued  on  the  21st  of  January,  1891. 
The  statement  of  claim  was  delivered  on  the  12th  of 
February. 

The  defendant  having  failed  to  deliver  a  defence,  on 
the  11th  of  March  the  plaintiff  served  him  (by  leaving 
it  at  his  chambers)  with  notice  of  motion  for  Satur- 
day, the  14th  of  March,  for  judgment  in  accordance 
with  the  statement  of  claim.  The  notice  stated  that 
the  action  would  be  marked  *' short.''  The  regular 
short  cause  day  was  the  14tii  of  March. 

The  defendant,  being  away,  did  not  receive  the 
notice,  and  did  not  appear.  Judgment  was  given  in 
his  absence  in  accordance  with  the  statement  of  claim. 

On  the  18th  of  March  the  defendant  returned  and 
found  the  notice. 

On  the  19th  of  March  he  delivered  a  defence,  which 
was  retiuned  by  the  plaintiffs  solicitors,  on  the 
ground  that  judgment  had  already  been  given  in  the 
action. 

The  defendant  now  for  the  first  time  became  aware 
of  the  judgment,  and  gave  notice  of  the  present 
motion  on  the  23rd  of  March. 

The  regulations  made  by  the  Master  of  the  Bolls 
and  the  Vice-chancellors  in  1876  provide  that  motions 
for  judgment  in  actions  shall  not  be  brought  on  as 
ordinary  motions,  but  shall  be  set  down  in  the  cause 
book,  and  can  then  be  marked  *' short''  on  j>roduc- 
tion  of  the  usual  certificate  of  counsel,  and  will  then 
be  placed  in  the  paper  on  the  first  short  cause  day 
after  the  day  for  which  notice  is  given. 

JRibton,  for  the  defendant. — The  case  came  into  the 
paper  prematurely  on  the  14th  of  March.  According 
to  the  regulations,  the  notice  being  given  for  a  Satur- 
day, which  was  a  short  cause  day,  the  case  ougpht  not 
to  have  been  placed  in  the  paper  until  the  following 
Saturday,  the  21st  of  March,  the  next  short  cause  day 
after  the  day  for  which  notice  was  given :  Gibbings  v. 
mrong,  32  W.  R.  767,  26  Ch.  D.  66. 

Vernon  B.  Smith,  for  the  plaintiff. — Two  clear  days' 
notice  was  given,  aJl  that  was  necessary. 

NOBTH,  J. — I  do  not  think  the  plaintiff  was  wrong 
in  his  proceedings.  There  is  some  ambiguity  in  the 
words  of  the  regulations,  but  I  think  that  **the  first 
short  cause  day  after  the  day  for  which  notice  is 
given"  means  "the  first  available  short  cause  day 
after  the  giving  of  the  notice."  If  the  notice  is  given 
for  a  Saturday  I  do  not  think  it  is  necessary  to  lose  a 
whole  week.  If  the  notice  is  given  for  any  other  day 
except  Saturday  the  difficulty  could  not  arise.  I  do 
not  think  the  defendant  was  at  all  misled,  but,  having 
regard  to  all  the  circumstances,  I  think  it  is  fair  that 
he  should  have  an  opportunity  of  defending.  The 
judgment  must  be  set  aside,  and  leave  given  to  the 
defendant  to  deliver  a  defence  on  his  paying  the  costs 
of  this  motion  and  the  Qosts  subsequent  to  the  state- 
ment of  claim. 

Solicitors,  C,  R,  8,  Hooper ;  Danid  Jones  &  Linnett, 


Chan.  Div.  \  June  24—26 ;  July  I,  2; 

Stirling,  J.  J  Nov.  4,  1890. 

Blyth  v.  Fladgate. 
MoBGA29^  V.  Blyth. 
Smith  v,  Blyth.  (a.) 

Solicitor — Trust  money  passing  into  hands  of  firm 
with  notice  of  tnut — investment  by  partner  on  tiii- 
proper  security — Negligence — Liability  of  partners— 
Notice — Implied  retainer — Liability  of  deceased  pari- 
ntfr's  estate— Contribution— Trustee  Act,  1888  (51  d:  52 
Vict,  c,  59),  s,  4  (1). 

Trust  funds  were  deposited  in  1883  at  a  bank  in  (he 
name  of  a  firm  of  solicUors  {consisting  of  three  pariners, 
of  whom  S,  was  one)  who  acted  for  the  trustees.  The 
last  surviving  trustee  died  in  1883,  and  in  1884  the  trud 
funds  were  invested  in  a  mortgage  of  house  property  of  a 
hazardous  nature.  The  mortgage  was  taken  in  the  names 
of  S,  and  tvx)  other  persons,  all  of  whom  had  then  agreed 
to  become  new  trustees  of  the  trust  funds,  but  who  iwrt 
Twt  actually  appointed  trustees  until  after  the  execuOon  qf 
the  mortgage, 

S.  acted  for  his  firm  throughout  the  whole  fransactim 
as  to  the  investment,  and  the  costs  of  his  firm  in  rdatitm 
to  the  transaction  were  retained  out  of  the  trtui  fund. 
S.  had  fuU  knowledge  of  the  nature  of  the  property  iak» 
as  security,  but  the  other  members  of  his  firm  had  no 
actiud  knowledge  on  the  matter.  The  security  proved 
insufficient,  and  in  1888,  in  an  action  brought  by  the 
beneficiaries  a>gainst  S,  and  the  two  other  trustees  of  (Ae 
fund,  it  was  held  that  they  were  joifUly  and  severaUf 
liable  to  make  good  the  loss  sustained  by  the  trust  fund. 
This  not  having  been  done,  the  present  actions  wen 
brought. 

Held  f  1),  that  the  trust  funds  having  come  into  the 
hands  of  the  firm  of  solicitors  with  notice  of  the  tnuts, 
all  the  partners  were  affected  with  knowledge  of  the 
culture  of  the  security  through  8,,  who  acted  throughoid 
within  the  scope  of  his  authority  as  partner,  and  were 
therefore  implicated  in  the  breach  of  trust;  that  the 
liability,  being  joint  and  several,  wcls  not  discharged  bg 
the  judgment,  obtained  in  1888,  against  8, ;  that  the 
Trustee  Act,  1888,  s,  4,  afforded  no  defence,  ae  tie 
security  was  one  of  a  dciss  attended  with  hazard ;  (Uii 
that  the  estate  of  a  deceased  partner  of  8,  and  tie 
surviving  partner  persoivodly,  were  liable  to  makegoodtie 
loss, 

Lechmere  v.  Fletcher.  1  Cr,  &  M,  623,  3  Tyr.  450, 
and  King  v.  Hoare,  13  M,  &  W,  494,  fiMowed, 

Held  (2),  that  the  relation  of  solicitor  and  client  extdd 
between  the  firm  of  8,  and  each  of  the  tu)o  new  trudM, 
although  no  express  retainer  had  been  given,  and  Hd 
8,,  and  through  him  the  firm,  having  failed  in  the  diUf/ 
of  calling  the  attention  of  the  trustees  to  the  rules  « 
to  investment  of  trust  money,  the  firm  uns  liable  Jot 
negligence,  and  that  such  liahUity  extended  to  the  eMak 
of  the  deceased  partner. 

The  law  as  to  implied  retainer,,  as  laid  down  in  BeiB 
v.  Wade,  1  Times  L,  R,  404,  2  Ibid.  151 ,  followed. 

As  to  an  action  for  indemnity  where  no  dam 
had  actually  been  made,  Hughes-Hallett  r.  Indiia 
Mammoth  Gold  Mining  Co.,  31  W,  R,  285,  22  Ch,  D. 
561,  distinguished. 


These  three  actions  arose 
mortgage  of  funds  subject 
ment  made  on  the  marriage 
which  was  held  by  Stirlinj 
of  Blyth  V.  Smith,  to  be  a 

These  three  actions  were 
some  extent  on  independent 
ing  facts  are  common  to  all. 


out  of  an  investment  oo 

to  the  trusts  of  a  settl^- 

of  Mr.  and  Mrs.  Blyth, 

J.,  in  a  previous  adm 

of  trust, 
tried  separately,  sod  to 
evidence,  but  tie  foDow- 


(a.)  Eeported  by  W.  H.  Qtjakbell,  Esq.,  Barrister- 
at-Law. 
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High  Coukt. 


Blyth  v.  Fladqate. 


High  Coitet. 


The  settiement  in  question  was  dated  the  20th  of 
August,  1855,  and  was  made  between  Philip  Thomas 
Bl^  of  the  first  part,  William  Kemp  of  the  second 
part,  Isabella  'mary  Blyth  (then  Isabella  Mary 
£[emp,  spinster)  of  ihe  third  part,  and  Henry  George 
Gordon,  Archer  Thomas  Upton,  and  Philip  Patton 
Blyth  of  the  fourth  part.  The  last-named  parties 
were  the  trustees,  and  were  to  hold  the  trust  funds 
upon  trust,  with  the  consent  of  Mr.  and  Mrs.  Blyth, 
duiing  their  joint  Hves  to  invest  {inter  alia)  at  in- 
terest on  real  securities  in  England  or  Wales,  or 
upon  leasehold  securities  in  England  haying  at  least 
sixty  years  to  run,  and  from  time  to  time,  with  the 
like  consent,  to  vary,  and  to  pay  the  income  to  Mrs. 
Blyth  during  her  life  for  her  separate  use  without 
power  of  anticipation,  and  after  her  death  for  the 
issue  of  the  marriage  as  Mr.  and  Mrs.  Blyth  should 
during  their  joint  lives  jointly  appoint,  and  in  default 
for  sons  at  twenty-one  and  daughters  at  twenty-one 
or  on  marriage  in  equal  shares. 

The  marriage  took  place  shortly  after  the  date  of 
the  settlement,  and  there  were  issue  of  the  marriage 
several  children,  and  amon^  them  a  son,  Philip 
William  Blyth,  a  daughter,  l£<8.  Morgan,  and  Mary 
Ellen  Blyth  and  Francis  Ernest  Blyth. 

Archer  Thomas  Upton  died  on  the  5th  of  January, 
1875,  Philip  Patton  Blyth  on  the  30th  of  January, 
1881,  and  H.  G.  Gordon  on  the  7th  of  June,  1883. 

Part  of  the  trust  funds  had  been  invested  on  mort- 
which  was  paid  off  in  the  lifetime  of  H.  G. 

ordon.  By  his  direction  th^  mortgage  money  was 
received  by  Messrs.  Fladffate,  Smith,  &  Fladgate  (a 
finn  of  solicitors)  who  had  acted  for  the  trustees,  con- 
sisting of  Wm.  Mark  Fladgate,  Horace  Wm.  Smith, 
and  William  Francis  Fladgate.  By  the  like  direction 
ttie  money  when  received  was  invested  in  exchequer 
bills,  which  were  deposited  with  Messrs.  Drummond, 
the  bankers  of  the  mm  of  solicitors,  in  the  name  of 
the  firm,  and  remained  so  deposited  at  the  time  of 
Gordon's  death. 

After  this  event  Philip  Thomas  Blyth  (the  hus- 
band) interested  himself  in  seeking  a  mortgage  sxut- 
able  for  the  investment  of  the  trust  funds,  and  on  the 
8th  of  October,  1883,  he  wrote  to  Mr.  Horace  Wm.  Smith, 
the  member  of  the  firm  who  attended  to  the  affairs 
of  the  trust,  a  letter  saying  that  a  Mr.  Pocock  had 
proposed  to  him  a  security  for  £11,000,  and  asking 
Smith,  as  a  member  of  the  firm,  to  look  into  it  and 
see  if  the  money  could  be  safely  lent  on  it.  .  Simul- 
taneously Pocock  wrote  to  Smith  with  reference  to 
the  same  proposed  mortgage  security  for  the  proposed 
advance  by  trustees,  and  Smith  took  the  matter  up 
and  procured  the  property  forming  the  proposed 
security  to  be  valued  by  Mr.  George  Sanders,  a  sur- 
veyor, whose  competence  was  not  called  in  question 
in  any  of  these  proceedings. 

Sanders  made  two  unfavourable  reports  as  to  the 
proposed  security,  and  after  receiving  these  reports, 
Smith  himself,  in  a  letter  of  the  23rd  of  November, 
1883,  written  by  him  to  Searle,  the  proposed  mort- 
gagor, pronounced  aeainst  the  proposed  security  on 
three  grounds — (a)  i£e  depress^  state  of  the  pro- 
per^'' ;  {b)  the  large  amount  of  groimd-rent ;  and  (c) 
the  inadequate  proportion  of  the  value  of  the  property 
to  the  amount  proposed  to  be  advanced. 

Shortly  afterwards,  however.  Smith  reconsidered 
and  altered  this  determination,  and,  as  was  admitted 
by  him  in  the  original  action  of  Blyth  v.  Smith,  this 
change  was  not  based  on  any  new  facts,  but  on  the 
opinion  of  PhiHp  Thomas  Blyth  and  of  himself  that 
Glanders  had  taken  too  sloomy  a  view  of  the  situation. 
In  December,  1883,  and  January,  1884,  Smith,  acting 
as  a  member  of  the  firm  of  Flaoffate,  Smith,  &  Flad- 
gate, corresponded  with  Searle  (the  mortgagor)  and 
the  mortgagor's  solicitors,  and  received  and  x)erused 


the  abstract  of  the  mortgagor's  title,  and  made 
requisitions  thereon. 

Prior  to  the  24th  of  February,  1884,  the  exchequer 
bills  were  sold,  and  the  proceeds,  amounting^  to 
£9,658  2s.  8d.,  ^aced  to  the  credit  of  Messrs.  Flad- 
gate at  Messrs.  I)rummond's. 

During  all  this  time  there  was  no  duly  appointed 
trustee  of  the  settlement.  On  the  9th  of  January, 
1884,  Smith  had  called  the  attention  of  Philip  Thomas 
Blyth  to  the  question  of  the  appointment  of  new 
trustees,  stating  that  there  must  be  three  trustees* 
On  the  19th  of  January  Smith  was  informed  that 
C.  H.  Morgan,  a  son-in-law  of  Philip  Thomas  Blyth, 
would  act  as  one  trustee,  and  Philip  William  Blyth, 
a  son,  as  another.  Smith  himself  ultimately  (but  at 
what  date  did  not  clearly  appear  from  the  evidence) 
agreed  to  become  the  third. 

On  the  13th  of  March,   1884,  Searle  executed  the 

S reposed  mortgages  to  Smith,  P.  W.  Blyth,  and 
[organ,  and  on  the  same  date  £11,000  (partly 
made  up  of  the  trust  funds,  and  partly  of  fun<u 
belonging  to  Mr.  and  Mrs.  Blyth)  was  trans- 
ferred to  his  credit  in  Messrs.  Fladgate's  ledger. 
This  was  applied  as  follows :— £1,596  9s.  lOd.  in 
payment  of  a  mortgage  debt  on  part  of  the  property ; 
£8,997  lOs.  2d.  to  Searle  himself;  £21  to  San- 
ders as  his  fee  for  surveying  the  property;  £250, 
one  year's  interest,  to  Mrs.  Blyth;  £115  4s.  7d. 
was,  in  pursuance  of  an  agreement  in  that  behalf 
made  between  Searle  and  the  Messrs.  Fladgate,  re- 
tained by  Messrs.  Fladgate  for  their  costs ;  and 
£19  5s.  5d.  remained  in  their  hands.  The  appoint- 
ment of  Messrs.  Smith,  Blyth,  and  Mors'an  as 
trustees  of  the  settlement  was  not  executed  until 
April,  1884,  after  the  mortgage  had  been  executed, 
and  the  trust  funds  dealt  with  in  the  way  above 
mentioned. 

The  security  proved  an  insufficient  one,  and  no 
interest  beyond  £250  was  ever  paid  on  the  mortgage 
debt. 

On  the  Ist  of  May,  1884,  the  partnership  be- 
tween Smith  and  the  Messrs.  Fladgates  was  dis- 
solved. 

In  October,  1886,  an  action  of  Blyth  v.  Smith  was 
commenced  by  Mrs.  Blyth  against  Messrs.  Smith, 
P.  W.  Blyth,  and  Morgan  for  the  purpose  of 
obtaining  a  declaration  that  they  were  jointly  and 
severally  liable  to  replace  the  trust  fund.  To  this 
action  Mary  Ellen  Blyth  and  Francis  Ernest  Blyth 
(two  children  of  Mrs.  Blyth)  were  added  as  plain- 
tiffs, and  by  the  judgment  given  at  the  trial  of 
the  action  (dated  the  9th  of  August,  1888)  it 
was  declared  that  the  investment  of  the  trust 
funds  (being  the  sum  of  £9,658  2s.  8d.)  was  im- 
proper, and  that  C.  H.  Morgan,  H.  W.  Smith,  and 
P.  W.  Blyth  were  jointly  and  severally  liable  to 
make  good  any  loss  sustained  by  such  investment, 
with  interest  on  the  said  sum  at  the  rate  of  £4  per 
centum  per  annum  from  the  13th  of  September,  1884, 
up  to  which  date  interest  had  been  paid  by  the  mort- 
gagor, Greorge  Searle.  And  it  was  ordered  they 
should  pay  to  Mrs.  Blyth  the  sum  of  £1,208  Is,  as 
interest,  less  £257  Os.  7d.  already  paid  to  her.  A  sale 
out  of  court  of  the  property  comprised  in  the  mort- 
gages was  ordered,  and  also  that  the  plaintiffs,  Mrs. 
Blyth  and  her  two  children,  should  have  a  charge  on 
the  said  property. 

This  judgment  had  not  yet  been  fully  worked  out. 
Some  payments  on  account  of  interest  were  made  to 
Mrs.  Blyth,  a  portion  of  the  property  was  sold  (not 
on  very  advantageous  terms),  out  for  the  greater  part 
no  bid  was  obtained  on  either  of  two  occasions  when 
it  was  offered  for  sale  by  public  auction. 

On  the  12th  of  September,  1888,  William  Mark 
Fladgate  died^^  Helen  Louisa  Fladgate,  widow 
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Maria  Frances  Fladgate,  and  William  Francis  Flad- 
gate  were  his  legal  personal  representatives. 

The  first  action,  Blyth  v.  Fladgate,  was  commenced 
on  the  23rd  of  February,  1887,  by  Mrs.  Blyth,  and 
her  daughter  and  son,  Mary  Ellen  Blyth  and  Francis 
Ernest  Blyth  (the  same  plaintiffs  as  in  Blyth  v.  Smith), 
against  Helen  Louisa  Fladgate,  Maria  !^unces  Flad- 
gate, and  W.  F.  Fladgate,  and  Smith,  Morgan,  and 
f .  W.  Blyth,  claiming  a  declaration  that  the  estate 
of  W.  M.  Fladgate,  and  that  W.  F.  Fladgate  person- 
ally, were  liable  to  the  payment  of  the  sum  of 
£9,658  28.  8d.  to  the  defendants  Smith,  Morgan,  and 
P.  W.  Blyth  as  trustees  of  the  settlement,  with 
interest  thereon. 

The  second  action,  Morgan  v.  Blyth,  was  commenced 
on  the  9th  of  November,  1888,  by  Morgan,  one  of  the 
trustees,  against  P.  W.  Blyth,  W.  F.  Fladgate,  and 
Smith,  claiming,  as  trustee,  (1)  a  declaration  that  the 
defendants  Fladgate  and  Smith  were  jointly  and 
severally  liable  to  replace  the  sum  of  £9,658  os.,  a 
part  of  the  funds  comprised  in  the  settlement,  and  to 
indemnify  the  trust  estate  against  all  liabilities  in 
respect  of  the  investment ;  and  (2),  if  necessary,  exe- 
cution of  the  trusts  of  the  settlement;  and,  in  his 
personal  capacity,  from  the  same  defendants  indem- 
nity against  all  liabilities  in  respect  of  the  investment, 
damages  against  the  same  defendants  for  negligence 
as  his  solicitors,  and  a  declaration  that  he  was  entitled 
to  be  recouped  out  of  the  share  of  the  defendant  P.  W. 
Blyth  under  the  settlement  in  any  sum  which  he 
night  be  called  upon  to  pay  in  replacing  the  said 
sum  of  £9,658  5s.,  or  in  respect  of  costs  in  the  action 
of  Blyth  V.  Smith,  and  to  be  entitled  to  a  lien  on  such 
share  for  such  sum  as  aforesaid. 

The  third  action,  Smith  v.  Blyth,  was  commenced 
on  the  20th  of  March,  1889,  by  Smith  against  P.  W. 
Blyth,  and  claimed  a  declaration  that  P.  W.  Blyth, 
as  trustee,  was  liable  to  contribute  a  proportion  of 
all  sums  necessary  to  replace,  pursuant  to  the  judg- 
ment in  Blyth  v.  Smith,  the  trust  fimd  of  £9,658  28.  8d. 
and  other  liabilities  arising  out  of  the  same  matter ; 
that  the  plaintiff  was  entitled  to  be  recouped  out  of 
the  benencial  interest  of  the  defendant  under  the 
settlement ;  and,  until  so  recouped,  to  a  lien  on  such 
interest.  A  counter-claim  was  put  in  by  P.  W.  Blyth 
against  Smith,  W.  F.  Fladgate,  and  the  representa- 
tives of  W.  M.  Fladgate,  charging  negligence  against 
the  firm  of  solicitors,  Fladgate  &  Co.,  and  clflSming 


It  was  agreed  that  the  shorthand  writers*  notes  and 
the  viva  voce  evidence  in  Blyth  v.  Smith  and  aD  docu- 
ments put  in  in  that  action  should  be  admitted  in  the 
present  action. 

Graham  Hastings,  Q.C.,  and  R,  C,  Dohhs,  for  the 
plaintiffs.— Section  4  of  the  Trustee  Act,  1888,  does 
not  apply,  as  the  security  was  an  improper  one  ah 
initio.  The  solicitors  do  not  discharge  themselves  of 
the  liability  which  they  incurred  by  receiving  money 
fixed  with  a  trust.  By  so  acting  they  are  liable  as 
trustees:  Morgan  v.  Stephens,  3  Giff.  226,  9  W.  R. 
Ch.  Dig.  89. 

Phipson  Beale,  Q.C.,  and  Z.  //.  Jenkins,  for  the  de- 
fendant Morgan,  supported  the  plaintiff's  case. 

Crackanthorpe,  Q,C,,  and  O.  Farwell,  for  the  legal 
personal  representatives  of  Wm.  Mark  Fladgate  and 
for  W.  F.  Fladgate.— The  Messrs.  Fladgate  took  no 
part  in  the  business  and  had  no  knowledge  of  any 
irregularity.  Smith  was  the  negligent  party.  Smith 
acted  outside  his  business  as  a  solicitor,  and  conse- 
quently could  not  implicate  his  partners,  for  he  acted 
as  a  scrivener  in  receiving  the  money  for  investment 
generally.  The  Fladgates  had,  therefore,  no  notice 
of  the  trust :  Lindley  on  Partnership,  5th    ed.,    p. 


142.  In  Blair  v.  Bromlev,  2  Phill.  354,  5  Ha.  *42, 
the  solicitors  were  held  severally  liable,  bat  the 
plaintiffs  were  their  clients.  The  plaintiffs  did  not 
retain  Messrs.  Fladgate  as  their  solicitors.  The  case 
of  Moraan  v.  Stephens  is  different,  for  there  the  solici- 
tors wufully  iJlowed  an  executrix  to  misappropriate 
money.  Messrs.  Fladgate  have  never  received  any 
money  into  their  own  hands,  so  cannot  be  liable  as 
agents  of  the  trustees:  Barnes  v.  Adily,  22  W.  K. 
505,  L.  R.  9  Ch.  App.  244 ;  Ilarrita  v.  /^^*,  16  W.  R. 
91.  [Stirling,  J.,  referred  to  lindley  on  Part- 
nership, 5th  ed.,  p.  150.]  The  liability,  if  such 
exist,  was  joint,  and  a  judgment  has  beiTi  given 
against  Smith  in  respect  of  it,  which  is  a  bar 
to  any  action  against  Messrs.  Fladgate:  Kendall  t. 
Hamilton,  28  W.  R.  97,  4  App.  Cas.  504 ;  Ex  parU 
Adamson,  In  re  Collie,  26  W.  B.  890,  8  Ch.  D.  807: 
Cheetham  v.  Ward,  1  Bos.  &  P.  630 ;  Nichdiuny, 
Revill,  4  Ad.  &  E.  675,  6  N.  &  M.  192,  1  H.  &  W.  756: 
Co.  Litt.,  ed.  1832,  p.  232a;  In  re  Hodgson,  BedriiY. 
Ramsdale,  34  W.  R.  127,  31  Ch.  D.  177 ;  Serrao  v. 
Noel,  15  Q.  B.  D.  549.  34  W.  R.  Dig.  70  ;  Cambe/ort  t. 
Oiapman,  35  W.  R.  838,  19  Q.  B.  D.  229. 

H  A.  Giffard,  Q,C.,  and  A,  Cass,  for  the  defendant 
Smith. — These  proceedings  do  not  really  affect  Smith, 
as  he  has  alreac^  been  declared  liable  for  the  money. 

Graham  Hastings,  Q.C.,ia  reply. — AU  the  partnen 
had  full  notice  through  Smith.  The  mortgagor  paying 
the  costs  by  an  arrangexp.ent  does  not  affect  the  fact  that 
the  firm  were  acting  as  solicitors  for  the  mortgagees. 
Kendall  v.  Hamilton  has  no  application,  for  the  lia- 
bility is  joint  and  several.  Judgment  has  been  reco- 
vered against  Smith  as  a  trustee,  not  as  a  solidtor, 
and  that  judgment  does  not  release  his  partnen  ai 
solicitors  m)m  the  liability  resulting  from  their  negli- 
gence :  In  re  Davison,  Ex  parte  Chandler,  13  Q.  B.  D. 
50,  32  W.  R.  Dig.  18 ;  Blackwood  v.  Borrowes,  4  Dr. 
&  War.  441,  475  ;  In  re  Blundell,  Blundell  v.  Bluud^i 
36  W.  R.  779,  40  Ch.  D.  370. 

Morgan  v.  Blyth. 
Beale,  Q.C,  and  Jenkins,  for  the  plaintiff— The 
plaintiff  relied  wholly  on  Smith,  the  solicitor  to  the 
trust,  to  find  a  proper  investment,  he  knew  nothing  of 
the  nature  of  the  security.  Smith  was  guilty  of 
negligence  as  solicitor,  and  the  liability  most  fall  npcm 
him  and  his  partners :  Bahin  v.  Hughes,  34  W.  B.  311, 
31  Ch.  D.  390 ;  In  re  Partington,  Partington  v.  AUtn^ 
57  L.  T.  Rep.  654,  36  W.  R.  Dig.  210;  Satryrr  y, 
Gooilwin,  24  W.  R.  493.  1  Ch.  D.  351.  There  was  an 
agreement  equivalent  to  a  retainer,  so  the  firm  is 
liable  for  negligence  in  having  received  the  trust 
money  and  having  improperly  invested  it,  and  is 
bound  to  replace  it :  Bean  v.  Wade,  1  Times  L.  B. 
404 ;  Craig  v.  Watson,  8  Beav.  427  :  Blair  v.  Brtnnltv: 
Morgan  v.  Stephens ;  Sawyer  v.  (roodwin ;  Dfoby  v. 
Watson,  36  W.  R.  764.  The  firm  accepted  the  position 
of  solicitors  to  the  mortgagees :  Rigley  v.  Baykin,  i 
T.  &  J.  83.  A  person  who  takes  part  in  dealing  with 
the  property  of  others  is  boimd  to  act  in  a  prudent 
manner,  although  he  may  be  acting  under  a  contract: 
Pollock,  Law  of  Torts,  1st  ed.,  pp.  353,  354.  Smith 
is  also  liable,  apart  from  his  being  the  solicitor,  by 
his  representations  to  his  co-trustees :  LockhaH  v. 
Reilly,  1  De  G.  &  J.  464,  6  W.  R.  Ch.  Dig.  90;  Btir- 
rowes  V.  Lock,  10  Ves.  470;  Cann  v.  RV/foow,  37 
W.  R.  23,  39  Ch.  D.  39.  The  plaintiff  is  entitled  to 
be  recouped  what  he  has  to  pay  in  replacing  the  trnrt 
money  out  of  P.  W.  Blyth*s  share :  Rahy  v.  Bide- 
halgh,  3  W.  R.  344,  7  De  G.  M.  &  G.  104. 

Dohhs  {Hastings,  Q,C.,  with  him),  for  the  defend- 
ant P.  W.  Blyth.— In  Raby  v.  Ridehalgh  tie  ces^M  g« 
trustent  had  instigated  the  breach  of  trust     P.  W. 
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Blyth  only  acquiesced  in  the  investment.  In  that  case 
the  cestuis  tpte  trustent  had  to  refund  the  benefit  they 
Lad  received  from  the  breach  of  trust.  P.  W.  Blyth 
has  received  nothing. 

Crackanthorpe,  Q.C.,  and  Farwell,  for  W.  F.  Flad- 
gate.— The  firm  was  never  instructed  by  Morgan,  and 
did  not  act  as  the  plaintifTs  solicitors,  uieir  client  was 
Philip  Thonias  Blyth.  This  is  a  quia  timet  action,  for 
the  plaintiif  has  as  yet  paid  nothing  under  the 
judgment,  and  he  cannot  maintain  it :  Iltighes-IIaliett 
V.  Indian  Mammoth  Gold  Mines  Co.,  31  W.  R.  285,  22 
Ch.  D.  561 .  [Stirlino,  J. — A  trustee  is  clearly  entitled 
to  an  indemnity  against  losses  sustained  by  him  other- 
wise than  by  his  own  default,  in  the  execution  of  his 
trust:  Lindley  on  Partnership,  5th  ed.,  373,  374.  A 
judgment  has  been  recovered  against  tiiese  trustees. 
That  is  different  from  the  case  cited.]  To  make  the 
firm  liable,  fraud  must  be  proved,  for  a  firm  is  not 
liable  for  the  misrepresentation  of  one  of  the  partners, 
unless  such  misrepresentation  was  fraudulent :  Lindley 
on  Partnership,  5th  ed.,  162,  163.  No  fraud  has  been 
proved  against  Smith.  The  cases  cited  do  not  apply. 
This  investment  was  one  of  a  proper  class,  and  Morgan 
consented  to  it ;  the  loss  is  owing  to  errors  of  judgment, 
so  the  money  cannot  be  followed  as  if  it  were  still  in 
the  possession  of  the  firm. 

Giffardy  Q,C,,  and  Cans,  for  the  defendant  Smith. — 
There  was  no  relation  of  solicitor  and  client  between 
Smith  and  Morgan.  Smith  was  not  really  a  solicitor, 
trustee.  He  could  not  charge  profit  costs,  he  did  not 
manage  the  trust  estate.  Smith  did  not  undertake  to 
find  a  fit  and  proper  investment.  In  Lockhart  v. 
Beillyj  In  re  Partington,  and  Thompson  v.  Finchy  8  De 
(j.  M.  &  G.  56U,  5  W.  R.  Ch.  Dig.  100,  a  trustee 
who  was  held  entitled  to  indemnity  against  his 
solicitor  co-trustee  had  been  misled  oy  him. 
8uch  is  not  the  case  here.  It  is  not  the  ordinary 
business  of  a  solicitor  to  receive  money  for  purposes 
of  investment  generally :  Ilarman  v.  Johnson,  1  W.  R. 
326,  2  E.  &  B.  61  ;  Plumer  y.  Gregory,  L.  R.  18  Eq. 
621.  For  that  duty  a  special  retainer  is  necessary. 
So  Smith  cannot  be  made  liable  for  loss  by  reason  of 
alleged  negligence  as  a  trustee.  A  solicitor  who  acts 
for  trustees  is  not  solicitor  to  the  trust  estate,  for  no 
such  office  exists,  but  to  the  trustees  personally: 
Staniar  v.  Evans,  35  W.  R.  286,  34  Ch.  D.  470.  When 
Smith  took  up  the  business  there  were  no  trustees, 
and  those  who  have  been  subsequently  appointed  were 
not  ascertained  or  capable  at  the  time  of  the  acts  in 
question,  so  cannot  ratify  his  acts  so  as  to  make  him 
hahle  on  them  :  Kelner  v.  Baxter,  15  W.  R.  278,  L.  R. 
2  C.  P.  174  ;  In  re  Northumberland  Avenue  Hotel  Co., 
33  Ch.  D.  16,  35  W.  R.  Dig.  38;  In  re  Empress 
Engineering  Co.,  29  W.  R.  342,  16  Ch.  D.  125 ;  Wilson 
V.  Tumman,  6  Man.  &  Grr.  236.  There  could  be  no 
retainer  till  the  trustees  came  into  existence. 

Jenkins,  in  reply. — One  of  two  trustees  who  have 
both  been  guilty  of  breach  of  trust  can  sue  his  co- 
trustee, so  as  to  make  him  replace  the  trust  fund : 
Baynard  v.  Woolley,  20  Beav.  583,  4  W.  R.  Ch.  Dig. 
99.  [Stirling,  J.,  referred  to  Butler  v.  Butler,  26 
W.  R.  85, 7  Ch.  D.  116.]  The  fact  that  the  Fladgates* 
costs  were  paid  by  the  mortgagor  does  not  relieve 
them  of  liability  as  the  solicitors  of  the  trustees: 
Yming  v.  Walling/ord,  31  W.  R.  838.  The  measure 
of  damage  sustained  by  us  is  the  loss  we  have  incurred, 
or  are  likely  to  incur,  by  reason  of  the  negligence: 
Mayne  on  Damages,  4th  ed.,  p.  442 ;  Howell  v.  Young, 
5  B.  &  C.  259.  A  trustee  who  commits  a  breach  of 
truat  with  the  approbation  of  the  cestuis  que  trustent  is 
«ititled  to  indemnity  out  of  the  estate  of  the  person 
consenting  to  it :  Trafford  v.  Boehm,  3  Atk.  440,  444. 

He  also  referred  to  Wood  v.  Braddick,  1  Taun.  104  ; 


Pritchard  v.  Draper,  1  Russ.  &  M.  191 ;  Sharland  v. 
Mildan,  5  Ha.  469. 

Smith  v.  Blyth. 

Giffard,  Q.C.,  and  A.  Cass,  for  Smith. — Smith  has 
made  payments  on  account  of  interest  to  Mrs.  Blyth 
out  of  his  own  moneys,  and  may  have  to  pay  more. 
He  is  entitled  to  contribution. 

Graham  Hastings,  Q.C.,  and  ^.  C.  Dobhs,  for  P.  W. 
Blyth,  a  defendant  in  the  action,  and  on  the  counter- 
claim.— Smith  cannot  now  claim  contribution,  if  at  all. 
The  security  has  not  been  realized.  He  cannot  set  up 
any  right  over  P.  W.  Blyth's  share  any  more  than 
Morgan.  [Upon  the  counter-claim  the  argument  was 
to  the  same  effect  as  in  Morgan  v.  Blyth.]  As  to  the 
Statute  of  Limitations  the  principle  of  Howell  v. 
Young  applies. 

They  also  referred  to  Priddy  v.  Rose,  3  Mer.  6. 

Giffard,  Q.C.,  and  Cass,  for  Smith,  upon  the  coimter- 
claim. 

Crackanthorpe,  Q.C.,  and  Farwell,  for  W.  F.  Flad- 
gate and  the  representatives  of  W.  M.  Fladgate. 

Giffard,  Q.C.,  replied  for  Smith  in  the  action. 

Hastings,  Q.C.,  on  the  counter-claim,  replied. 

Cur,  adv.  cult. 

Blyth  v.  Fladgate. 

Stirling,  J.  (after  stating  the  facts  and  reading 
and  referring  to  the  letters  and  documents,  the  effect 
of  which  has  been  above  stated,  proceeded : — )  Mr. 
Smith  appears  to  have  pronounced,  from  the  letter  of 
the  23rd  of  November,  1883,  against  the  security,  on 
three  grounds — (1)  the  depress^  state  of  the  property; 
(2)  the  large  amount  of  g^und-rent ;  (3)  the  inade- 
quate proportion  of  the  value  of  the  property  to  the 
amount  sought  to  be  advanced ;  and  in  my  opinion  every 
one  of  these  objections  was  well  founded.  [His  lord- 
ship then  refen-ed  to  the  pleadings,  and  continued: — ] 
Upon  the  admissions  in  the  pleadings  Messrs.  Flad- 
gate admit  (1)  that  the  exchequer  bills  were  in  the 
custody  of  the  firm,  (2)  that  all  the  partners  knew  or 
were  affected  with  knowledge  that  these  bills  formed 
part  of  the  funds  subject  to  the  trusts  of  the  settle- 
ment, (3)  that  the  bills  were  sold  by  order  of  the  firm, 
and  the  proceeds  placed  to  the  account  of  the  firm 
at  their  bankers.  The  trust  funds,  therefore,  came 
into  the  custody  and  under  the  control  of  the  firm 
with  notice  of  the  trusts  on  which  they  were  held,  and 
as  against  the  plaintiffs  it  lies  with  the  firm  to  dis- 
charge themselves  by  showing  that  the  funds  were 
duly  applied  in  accordeuice  with  the  trust.  This  Messrs. 
Fladgate  attempt  to  do  by  saying  that  the  fimds 
were  paid  over  to  Searle  by  direction  of  the  trustees 
of  the  settlement  on  the  security  of  mortgages  of  real 
estate,  a  mode  of  investment  which  was  within  the 
power  of  the  trustees,  and  of  the  impropriety  of  which 
they  had  no  notice.  It  is  to  be  observed  that,  at 
the  date  of  the  pavment  to  Sewle,  Smith,  Blyth,  and 
Morgan  had  not  been  appointed  trustees,  and  that 
neither  the  investment  of  the  funds  in  their  names 
nor  the  application  of  them  by  their  direction  could, 
in  the  first  instance,  be  a  discharge  to  the  firm. 
Smith,  Blyth,  and  Morgan  were,  however,  shortly 
afterwards  appointed  trustees,  and  never  repudiated 
the  transaction  or  dischdmed  any  interest  under  the 
mortgage  deeds,  and  under  these  circumstances  it  is 
contended  (and  I  think  rightly)  liiat  they  must  be 
treated  as  having  sanction^  the  application  of  the 
funds. 

That  sanction,  however,  would  not  avail  the  partners 
in  the  firm  of  Fladgate,  Smith,  &  Fladgate  if  they  had 
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knowledge  or  notice  that  the  inyestment  was  one 
which  conld  not  proj^ly  be  made  by  duly  constituted 
trustees.  It  is  admitted  that  neither  William  Mark 
Fladff ate  nor  William  fVanois  Fladgate  had  any  actual 
kno\nedge  of  the  nature  of  the  security  taken  for  the 
advance  made  to  Searle,  but  it  is  contended  that  each 
of  them  was  affected  with  notice  throufi'h  their  part- 
ner Smith,  to  whom  the  whole  of  Sie  facts  were 
known.  This  point  requires  careful  consideration. 
As  I  have  already  said,  the  matter  was  brought  before 
•  Smith  by  Philip  Thomas  Blyth,  who,  by  his  letter  of 
the  8th  of  October,  1883,  asks  Smith  to  ''look  into 
this  and  see  whether  this  money  can  be  safely  lent  on 
it."  This  letter  was  addressed  to  Smith  as  a  member 
of  the  firm  of  Fladgate,  Smith,  &  Fladgate,  and  it  is 
clear  from  the  contemporaneous  letter  of  Pocock  that 
the  advance  was  to  be  made  by  trustees,  and  conse- 
quently that  what  he  was  asked  to  do  was  to  advise 
whether  the  security  was  a  safe  one  for  trustees,  a 
matter  which  falls  within  the  scope  of  a  solicitor's 
ordinary  duties.  Smith,  as  a  member  of  the  firm,  pro- 
ceeded to  investigate  the  nature  of  the  security,  and 
ultimately  plac^  himself  in  communication  with 
Searle's  solicitors,  received  and  perused  the  abstracts 
of  title,  made  requisitions  thereon,  and  prepared  the 
securities  (which  were  made  to  himself,  Blyth,  and 
Morgan,  the  intended  new  trustees  of  the  setuement), 
and  saw  to  their  due  execution  by  the  mortgagor.  In 
all  this  he  was  acting  within  the  scope  of  his  autho- 
rity as  a  partner  in  the  firm  of  Fladgate,  Smith,  & 
Fladgate,  and  for  the  work  done  by  Smith  as  such 
partner,  the  firm  received  payment  by  deducting  (in 
pursuance  of  an  arrangement  made  with  Searle,  the 
mortgagor)  the  simi  of  £115  14s.  7d.  from  the  money 
advanced  to  Searle,  which  passed  through  their  hands. 
Smith,  therefore,  while  acting  as  a  member  of  the 
firm,  became  acquainted  with  the  nature  of  the 
security  in  which  the  money  under  the  control 
of  the  firm,  and  known  by  the  firm  to  be 
a  trust  fund,  was  advanced,  and  the  knowledge  so 
acquired  by  Smith  must,  as  it  seems  to  me,  be 
imputed  to  the  other  partners,  whose  agent  he  was 
for  the  purpose  of  deahng  with  this  trust  fund  under 
their  control.  I  think,  therefore,  that  these  other 
partners  must  be  taken  to  have  had  notice  that  the 
security  was  not  of  a  character  suitable  for  the  invest- 
ment of  trust  funds,  and  was  one  which  the  trustees 
of  the  settlement  could  not  properly  sanction  as  an 
investment  of  the  funds  in  the  custody  of  the  firm. 
The  partners  were  consequently  implicated  in  the 
breach  of  trust  which  was  committed. 

It  was  next  contended  on  behalf  of  the  partners 
that  the  liability  was  a  joint  liability  only,  and  that, 
as  judgment  had  been  recovered  against  their  co- 
partner Smith,  they  were  discharged,  and  Kendall  v. 
Hamilton  was  cited  on  this  point.  To  this  the  answer 
is  that  the  liability  arising  out  of  a  breach  of  trust  is 
not  joint  merely,  but  joint  and  several :  see  Wilson  v. 
Moore,  1  Myl.  &  K.  127,  337.  It  was,  however,  said 
that  e^en  if  this  were  so,  the  judgment  against  Smith 
operated  as  a  discharge  of  the  joint  and  several 
liability,  on  the  principle  laid  down  in  Cheetham  v. 
Ward  and  Nicholson  v.  RevilL  This  principle,  how- 
ever, does  not  apply  to  the  case  of  a  judgment 
recovered  against  one  of  several  joint  and  several 
debtors.  The  law  is  thus  stated  by  Bayley,  B.,  in 
Lechmere  v.  Fletcher y  at  p.  636  of  1  Or.  &  M. :— "There 
are  many  oases  in  the  books  as  to  joint  and  several 
bonds  {Whita^es  v.  Hamkinson^  Cro.  Car.  75 ;  Biggins^ 
case,  6  Bep.  45)  from  which  it  appears  that,  though 
Tou  have  entered  judgment  on  a  joint  and  several 
oond  against  one  obligor,  you  are  still  at  liberty  to 
sue  the  other,  unless,  indeed,  the  judgment  has  been 
satisfied ;  but  so  long  as  any  psxt  of  the  demand 
remains  due  you  are  at  liberty  to  sue  the  other,  not- 


withstanding you  have  obtained  judgment  against 
one.  This,  I  think,  establishes  tke  principle  that 
where  there  is  a  joint  obligation,  and  a  separate  one 
also,  you  do  not,  bv  recovering  judgment  agj^ipt  one, 
preclude  yourself  n-om  suing  the  other."  This  state- 
ment of  the  law  is  recognized  by  Parke,  B.,  in  King 
V.  Hoare, 

Lastiy,  the  defendants  claimed  the  benefit 
of  the  Trustee  Act,  1888,  s.  4  (1).  To  this  the 
answer  is  that  the  trustees  were  not  charged  with 
a  breach  of  trust  "by  reason  only  of  the  propor- 
tion borne  by  the  amount  of  the  loan  to  the  ifaloe 
of  such  property  at  the  time  when  the  loan 
was  made."  They  were  so  charged  because  the 
security  was  (in  the  language  of  Lord  Watson  in 
Learoyd  v.  Whitelev,  36  W.  E.  721,  12  App.  Gas.  727, 
see  p.  733)  one  of  a  '*  class  which  is  attended  with 
hazard."  The  property  was  situated  in  a  new  neigh- 
bourhood, and  its  future  was  uncertain.  The  mort- 
gagor himself  admiti^  it  was  * '  under  a  doud."  lianj 
of  the  houses  were  unlet,  there  was  a  heavy  ground- 
rent  payable,  and  as  Smith  pointed  out  it  was  possihle 
that  the  rents  might  be  insimcient  to  keep  down  the 
accruing  interest.  In  Bl^h  v.  Smith  the  defendant 
Smith  admitted,  on  his  cross-examination,  that,  wput 
from  its  deficiency  in  value,  he  was  satisfied  it  was  not 
a  first-class  security,  not  a  desirable  one  for  tmstees. 

In  my  opinion  William  Francis  Fladgate  and  the 
estate  of  William  Mark  Fladgate  are  severally  liaUe 
to  make  good  the  loss  occasioned  by  the  investment  of 
the  trust  fimd  on  such  improper  security,  and  the 
judgment  will  contain  a  declaration  to  that  effect  At 
reg^^ds  the  rest,  I  feel  that  the  case  is  in  some  respects 
a  hard  one,  and  I  am  willing  that  the  order  should 
be  framed  so  as  to  press  as  lightly  as  mi^  be  on  tlie 
defendants;  but  two  years  have  elapsed  since  the 
judgment  in  Blt/th  v.  Smith,  and  it  seems  to  me  that 
the  property  comprised  in  l^e  mortgage  ought  to  be 
at  once  realized,  and  the  deficiency  be  mad& 
good.  An  order  for  that  purpose  miist  be  made. 
As  regards  the  costs,  I  thought  the  circooistaneei 
were  such  that  the  defendants  to  the  action  of  Blifih 
V.  Smith,  of  whom  Smith  was  one,  ought  not  to 
be  fixed  with  costs.  If  I  was  right  (and  I  think  I 
was)  in  coming  to  that  conclusion,  then  it  seems  to 
me  that  I  ought  not  in  this  action  to  hold  Smith's 
more  innocent  partners  liable  for  costs.  I  therefoie 
propose  to  make  no  order  as  to  the  costs  of  this  actioa, 
but  the  plaintiffs  will  be  at  liberty  to  apply  in  ths 
action  of  Blyth  v.  Smith  for  payment  of  their  costs  out 
of  t^e  trust  funds  when  replaced.  If  the  1^ 
personal  representatives  of  Mark  WUUam  Fladgate 
do  not  admit  assets,  there  must  be  the  usual  order  for 
administration  of  their  testator's  estate. 

MoBGAN  V.  Blyth. 

This  is  an  action  of  a  different  kind.  [His  brddi^ 
referred  to  and  read  parts  of  the  nleaoings.]  One 
main  question  raised  by  these  pleaoings  is  wheth« 
the  relation  of  solicitor  and  client  subsisted  betwieen 
the  plaintiff  Morgan  and  the  firm  of  Fladgate,  Smith, 
&  Fladgate.  It  is  quite  plain  that  no  formal  or 
express  retainer  was  ever  given  by  him  to  them,  hot 
this  is  not  necessary,  for  although  no  such  express 
retainer  has  been  given,  the  relation  may  subsist,  and 
its  existence  may  be  inferred  from  the  acts  of  ttfr 
parties.  If  authority  for  this  proposition  be  reqmred 
it  is  sufficient  to  refer  to  the  aecision  of  the  Conrt  d 
Appeal  in  Bean  v.  Wade, 

It  was  agreed  between  the  parties  that  the  erideoos 
adduced  in  Blyth  v.  Smith  should  be  used  also  in  thii 
action,  and  accordingly  in  this  action  no  witnflssss 
were  eiuunined  viva  voce.  In  dealing  with  the  qnes* 
tion  to  which  I  have  just  referred  I  think  it  best  to 
commence  by  referring  to  the  evidence  of  Smith,  the 
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oafy  member  of  the  firm  who  was  called.  I  may  re- 
mark, in  the  first  plaoe,  that  he  distinotly  stated  in 
ids  examination  in  chief  that  whatever  he  did  as 
solicitor  with  reference  to  the  investment  of  the  money 
he  did  as  a  partner  in  the  firm  of  Fladgate  &  Co. 
Kow  the  matter  was  first  brou^t  before  him  on  the 
9th  of  October,  1883,  by  Philip  Thomas  Blytti  by  the 
letter  which  I  have  already  read.  It  is  to  me  quite 
plain  that  what  he  was  asked  to  do  was  to  advise 
whether  the  proposed  advance  was  one  which  trustees 
ooold  properly  make,  and  it  was  to  this  that  he 
directed  his  attention.  The  contemporary  entry  made 
by  Smith  in  his  journal  was  under  the  heading 
"P.  T.  Blyth's  Trustees,"  and  under  the  like  heading 
all  subsequent  entries  relating  to  the  advance  are 
placed.  These  include  one  relating  to  an  interview 
between  Smith  and  Morgan  on  the  7th  of  March, 
1884,  in  these  terms: — *'Attendinfl^  Mr.  Morgan, 
gtvin^  him  fuU  information  as  to  the  nature  of  tbe 
security;  and  he  wished  to  have  twenty-four  hours' 
notice  to  consider  the  matt^,  and  proposed  to  give 
us  his  decision  by  Monday  morning. '*  Now  until 
after  the  advance  was  made  there  were  no  trustees 
such  as  are  referred  to  in  those  entries.  In  his 
examination  in  chief  Smith  was  acdced :  *'  On 
whose  retainer,  and  by  whose  instructions,  were  vou 
acting  throughout  P  *'  Answer :  * '  The  person  I  looked 
to  for  instructions  was  Mr.  Philip  Thomas  Blyth." 
Question :  *'  Bid  your  firm  receive  instructions  from 
anyone  else  in  the  matter  of  the  sale  and  investment  ?  " 
Answer:  *'No.'*  It  is  not  to  my  mind  insignificant 
that  Smitb  avoided  saying  on  whose  retainer  he 
acted.  At  the  same  time  it  is  right  to  say  that  in 
some  of  his  letters  he  plainly  refers  to  Philip 
Thomas  Blyth  as  his  client  in  tiie  matter.  On  the 
other  hand,  in  a  letter  written  a  short  time  after 
he  had  called  Philip  Thomas  Blyth's  attention 
to  the  necessity  of  appointing  new  trustees  of  the 
settlement,  he  refers  to  *' clients"  in  the  plural. 
There  can  be  no  doubt  that  it  was  on  beluJif  of 
Ihe  mortgagees  that  Messrs.  Fladgate  purported 
to  act.  &e  mortgagor  was  represented  by  separate 
solicitors.  It  was  made  a  term  of  the  advance 
that  the  fees  of  Fladgate,  Smith,  &  Fladgate  (in 
accordance  with  a  very  prevalent  custom)  be  de- 
ducted from  the  advance.  Those  fees  were  due  to 
Messrs.  Fladgate  for  work  done  on  behalf  of  the  mort- 
gagees, and  in  respect  of  them  a  deduction  was  made 
horn  the  sum  advanced  to  the  mortgagor.  Further, 
care  was  taken  (as  is  shown  by  the  correspondence)  to 
avoid  as  far  as  possible  the  necessity  of  recourse  for 
payment  to  any  person  on  whose  behalf  Messrs.  Flad- 
gate could  be  supposed  to  be  acting.  From  this  por- 
tion of  the  evidence  I  come  to  the  conclusion  that  the 
matter  was  in  the  first  instance  taken  up  by  Smith 
and  his  firm  without  any  authority  or  retainer,  in  the 
expectation  that  his  and  their  acts  would  be  taken 
advantage  of  by  persons  clothed  with  due  authority 
to  deal  with  the  funds  to  be  invested,  and  that  their 
services  would  be  rewarded  by  a  payment  either  out 
of  the  advance,  in  accordance  with  a  usual  custom,  or 
if  necessary  out  of  the  trust  funds.  I  next  turn  to 
the  evidence  of  Morgan,  the  plaintiff  in  the  action, 
on  which  tho  defendant's  counsel  most  properly  placed 
ereat  rdiance.  [His  lordship  read  parts  of  the  evi- 
dence given  by  Morgan  as  to  his  relations  with  the 
firm,  and  proceeded : — ] 

It  is  to  be  remembered  that  when  this  evidence  was 
given  Morgan  was  disputing  his  liability  to  the  cestuis 
9ue  trustent  in  respect  of  the  trust  funds,  a  point  which 
has  now  been  decided  against  him.  I  think  that  his 
denials  of  authority  given  to  Smith  and  the  Messrs. 
Fladgate  to  act  for  him  are  not  to  be  pressed  too  far. 
He  certainly  never  gave  them  any  express  authority, 
but  it  stiU  remains   to  be  considered  what  obligations 


arise  out  of  any  implied  authoritv  which  he  gave  them. 
He  knew  that  Messrs.  Fladgate  had  been  acting  with 
reference  to  the  proposed  mortgage,  and  that  as  he 
said,  ''The  mortgi^  and  everything,  were  all 
prepared  before  I  gave  my  consent  at  all.  It  was 
only  waiting  for  my  signature  and  consent  to  become 
a  trustee."  No  man  of  business,  no  sensible  man, 
could  suppose  that  Messrs.  Fladgate*s  services  were 

S'ven  gratuitously.  It  was  with  this  knowledge  that 
brgan  consent(*d  to  become  a  trustee,  and  authorized 
the  mortgage  to  be  carried  out.  Now,  the  law  as  to 
implied  obugations  is  discussed  by  Bowen,  L.J.,  in 
FcUcke  V.  Scottish  Imperial  Insurance  Co.,  35  W.  E.  143, 
'34  Ch.  D.  234.  [His  lordship  referred  to  the  ars^ument 
of  counsel  for  the  respondents  in  that  case,  ana  to  the 
judgment  of  Bowen,  L.  J.]  In  my  opinion,  the  facts  in 
the  present  case  justify  the  inference  that  there  was  an 
implied  ccmtract  on  the  part  of  Morgan  that  Messrs. 
Fladgate  should  be  paid*  It  is  not  necessary,  as  I 
think,  that  the  contract  should  be  for  payment  by 
him  personally ;  a  trustee  or  executor  may  retain  a 
solicitor  upon  the  terms  that  he  is  to  look  only  to  the 
estate  for  repayment.  The  just  conclusion  from  the 
facts  in  the  present  case  appears  to  me  to  be  that 
Morgan  directed  Messrs.  Fladgate  to  advance  the 
funds  in  their  hands  to  Searle,  upon  the  terms 
arranged  between  them  and  Searle,  including  the 
stipulation  that  the  work  done  by  Messrs.  Fladgate 
should  be  paid  for  by  means  of  a  deduction  from  the 
advance.  If  this  view  is  correct  it  follows  that  the 
cases  of  Kelner  v.  Baxter  and  Scott  v.  Lord  Ehary^  15 
W.  B.  517,  L.  E.  2  C.  P.  255,  which  were  relied  on  in 
argument,  have  no  application. 

In  both  those  cases  the  defendants  were  sued  on 
contracts  which  they  had  purported  to  enter  into  as 
agents  for  non-existing  principals,  and  it  was  held 
that  the  defendants  were  personally  liable,  on  the 
ground  that  the  contract  they  had  entered  into  could 
not  be  adopted  or  ratified  by  a  person  not  ascertained 
at  the  time  of  the  act  done.  Here  no  contract  has 
been  entered  into  by  Messrs.  Fladgate  as  agents  for 
anyone;  the  question  is  not  wether  Morgan  is 
bound  by  some  act  purported  to  be  done  by  Messrs. 
Fladgate  on  behalf  of  the  non-existent  trustees  of  the 
settlement,  but  whether  he  has  impliedly  entered  into 
an  agreement  with  Messrs.  Fladgate  as  to  services 
rendered  by  them  of  which  he  and  his  co-trustees  have 
had  the  benefit. 

I  come  to  the  conclusion,  therefore,  that  Messrs. 
Fladgate  were  retained  to  act  as  solicitors  for  Morgan 
and  his  co-mortgaeees,  and  I  proceed  to  inquire 
whether  any  breach  of  duty  is  chargeable  against 
them. 

Now  (as  appears  from  the  letters  of  the  8th  of 
October,  1883)  it  was  known  from  the  very  first  that 
the  proposed  advance  was  to  be  made  by  trustees, 
and  Smith  in  fact  took  on  himself  the  duty  of  advis- 
ing whether  that  advance  was  one  which  could  pro- 
perly be  made  out  of  trust  funds.  How  is  such  a 
duty  to  be  discharged  by  the  person  who  imdertakes 
it  ?  A  trustee  may  not  delegate  the  execution  of  the 
trust ;  all  that  he  is  entitled  to  do  is  to  avail  himself 
of  the  services  of  others  in  the  usual  course  of  busi- 
ness. It  is,  therefore,  the  duty  of  the  solicitor  not  so 
much  himself  to  form  or  express  an  opinion  on  the 
value  of  the  property  offered  to  a  trustee  as  security 
for  an  advance  (though  the  law  does  not  prohibit 
him  from  so  doing,  if  he  thinks  fit),  as  to  see  that  the 
trustee  has  before  him  the  proper  materials  for  form- 
ing a  judgment  thereon.  He  ought,  therefore,  not  only 
to  see  that  the  trustee  has  before  him  proper  valuations 
of  the  property,  and  that  he  is  made  acquamted  with  any 
facts  known  to  the  solicitors,  and  not  actually  appear- 
ing by  the  valuation,  which  may  affect  the  value  of 
the  property,  but  that  his  attention  is  directed  to  any 
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rules  laid  down  by  the  courts  for  the  guidance  of 
trustees  with  reference  to  such  matters.  In  my 
judgment  Smith  entirely  omitted  to  call  the  atten- 
tion of  Morgan  to  the  rules  laid  down  by  the  court 
for  the  guidance  of  trustees,  and  in  this  respect  he 
failed  in  his  duty.  That  such  rules  exist,  is  shown 
by  the  cases  of  Learoyd  v.  Whiteley  and  Priest  and 
TJpplehy,  38  W.  R.  150,  42  Ch.  D.  351.  [His  lordship 
read  the  earlier  part  of  the  judgment  of  Lord  "Watson 
m  Learoyd  Y,  Whiteley,']  To  such  rules,  therefore,  it 
would  be  the  duty  of  the  solicitor  to  call  the  attention 
of  the  trustee  he  was  advising.  Further,  I  think 
that  the  evidence  shows  that  he  omitted  to  bring  to 
Morgan's  attention  matters  known  to  him  which 
matenally  affected  the  value  of  the  property  as  a 
security ;  as  for  instance,  the  fact  that  the  property 
was  in  a  depressed  condition. 

It  has  been  seen  that  down  to  the  23rd  of  Novem- 
ber Smith  advised  against  *th$  security.  The  only 
sround  he  had  for  altering  his  opinion  he  states  to 
have  been  from  what  Philip  Thomas  Blyth  told  him : 
**  He  seemed  to  think,  and  I  did  too,  that  Mr. 
Sanders  had  spoken  rather  severely  against  the  pro- 
perty." [His  lordship  read  portions  of  the  evidence 
at  length.  J  I  come  to  the  conclusion  that  Smith,  and 
through  him  the  firm  of  Messrs.  Fladgate,  Smith,  & 
Fladgate,  failed  to  discharge  the  duty  which  he  and 
they  had  undertaken  towards  Morgan ;  and  that 
Smith  and  William  Francis  Fladgate,  the  surviving 
members  of  the  firm,  are  liable  for  negligence. 

It  was  contended,  however,  that  if  this  were  so  the 
action  was  premature,  as  up  to  the  present  time  the 
j[>laintiff  Morgan  has  suffered  no  damage,  and  for  this, 
the  case  of  Hughes- Halleit  v.  Indian  Mammoth  Gold 
Mining  Co,  was  relied  on.  That  was,  however,  simply 
an  action  for  indemnity  arising  out  of  an  obligation 
to  indemnify  against  calls  in  respect  of  shares  standing 
in  the  plaintiff's  name.  The  company  in  which  the 
shares  were  held  had  been  ordered  to  be  wound  up, 
but  there  was  no  evidence  to  show  whether  calls  were 
likely  to  be  made  in  the  winding  up.  The  action  was 
dismissed,  on  the  ground  that  it  was  merely  a  quia 
timet  one.  Here  the  cestuis  que  iruatent  under  the 
settiement  have  brought  an  action  against  Morgan, 
and  have  recovered  judgment  against  him,  though 
they  have  not  enforced  it.  I  do  not  think  that  un<fer 
these  circumstances  the  action  can  be  treated  merely 
as  a  quia  timet  one,  and  consequentiy  the  ground  of 
the  decision  referred  to,  fails.  Further,  the  action  in 
that  case  was  founded  on  an  obligation  to  indemnify, 
here  the  action  is  founded  on  a  breach  of  duty  on  the 
part  of  solicitors.  Between  the  two  classes  of  actions 
■there  is  a  great  difference.  In  an  action  for  indemnity 
time  does  not  begin  to  run  imtil  the  party  entitied  to 
the  indemnity  has  made  a  payment :  Collinge  v.  Hey- 
woody  9  Ad.  &  £11.  633.  On  the  other  haiid,  in  an 
action  for  negligence  time  begins  to  run  from  tiie 
date  of  the  act  complained  of,  and  runs  from  the  date 
of  that  act  imtil  the  expiration  of  six  years  from  its 
commission  :  Howell  v.  Young,  5  B.  &  C.  259 ;  and  with 
respect  to  the  damages  recoverable,  the  law  is  laid 
down  by  Holroyd,  J.,  at  p.  268 :  "  So  here,  if  the 
action  had  been  brought  immediately  after  the  in- 
sufBcient  security  had  been  taken,  the  jury  would 
have  been  bound  to  give  damages  for  the  probable 
loss  which  the  plaintiff  was  likely  to  sustain  from  the 
invalidity  of  the  security." 

I  am  of  opinion  that  Smith  and  William 
Francis  Fladgate,  as  the  surviving  members  of 
the  firm  of  Fladgate,  Smith,  &  Fladgate,  are  liable 
for  the  negligence  of  Smith,  and  that  there 
must  be  an  inquiry  as  to  the  damages  sustained  by 
Morgan  by  reason  of  such  negligence.  It  remains 
.  still  to  be  considered  whether  the  other  relief  claimed 
ought  to  be  granted.     As  regards  paragraph  1  of  the 


claim,  Messrs.  Flad^te,  Smith,  &  Fladgate  have  no 
longer  the  trust  fund  in  their  hands,  They  have  piid 
it  to  the  mortgagor  Searle,  or  to  his  use,  by  the 
direction  of  the  mortg^agees,  of  whom  the  plaintii! 
Morgan  is  one.  I  fail  to  see  bow  they  can  at 
Morgan^s  instance  be  required  to  replace  the  fund. 

Again,  by  paragraph  6,  M^^rgan  claims  a  dedan- 
tion  that  he  is  entitied  to  be  recouped  out  of  the 
beneficial  interest  of  his  co-trustee,   Philip  William 
Blyth,  any  sum  paid  or  to  be  paid  by  him  in  re- 
placing the  trust  fund,  or  for  tiie  costs  of  Bhjth  v. 
Smith,  and  to  a  charge  for  the  same  on  the  said 
beneficial   interest.      This    relief    is   sought   on  Hm 
authority  of  Raby  v.  Riflehalgh,  where  it  was  held  that 
trustees  who  had  made  an  improper  investment  at 
the  instance  and  request  of  cestuis  que  trustent  were 
entitied  to  recover,  against  the  cestuis  que  irustent  who 
instigated  the  breach,  the  benefit  actually  received  by 
them  in  consequence  of  such  breach  of  1aiist<.    In  the 
present    case     that    authority    seems    inappUcaUe. 
Philip  William  Blyth*s  interest  in  the  trust  fund  is 
entirely  reversionary ;  he  has  not  received  any  part  of 
it,  he  has  derived  no  benefit  from  the  breach  of  tnat 
Further,  he  does  not  appear  to  me  to  have  instigated 
the    breach    of    trust    in  the  sense  in    which  that 
expression  is  used  in  the  judgment  of  Turner,  L.J.. 
in  Baby  v.  Ridelialgh,     What  he  did  was  to  acqmewe 
as  Morgan  did  himself,  in  an  investuaent  really  insti- 
gated by  Philip  Thomas  Blytii.   Equally  with  Morgan 
he    neglected   his    duty    as  trustee    with   reference 
to  the  investment.      The  case  of  Bahin  v.  Hugha 
shows  that  one  of  two  trustees  liable  for  a  breach  of 
trust  is  not  entitled  to  an  indemnity  from  the  other 
xmless  there  are  special  circumstances.    In  the  present 
case  there  are  no  circumstances  which  would  entitle 
Morgan  to  throw  the  liability  for  the  breach  of  trust 
on  Philip  William  Blyth.     Doubtiess,  it  is  possible 
that  questions  of   contribution  may  hereafter  arise 
between  them,   but   at    present    Morgan   has  paid 
nothing  in  respect  of  his  liability,  nor  has  be  sinoe 
been  called  to  pay  anything ;  and  in  this  respect  the 
action  appears  to  me  to  be  premature. 

Further,  it  seems  to  me  probable  that  these  rights 
might  be  adjusted  by  means  of  the  proceedings  in 
Blyth  V.  Smith ;  but  in  case  any  doubt  exists  as  to  that, 
I  am  willing,  if  the  plaintiff  desires  it,  to  reawfe 
to  him  liberty  to  appfy  with  reference  to  any  ques- 
tion of  contribution  or  otherwise  which  may  ari« 
between  him  and  Philip  William  Blyth,  but  this 
ought  not  to  affect  Philip  William  Blyth's  right  to 
costs. 

I  propose,  therefore,  to  direct  an  inquiry  what  is 
the  amoimt  of  damage  which  has  been  occasioned  to 
the  plaintiff  by  the  negligence  of  the  firm  of  Flad- 
gate Smith,  &  Fladffate,  and  to  order  that  the  amount 
of  such  damage,  "w^en  ascertained,  be  paid  bv  the 
defendants  Smith  and  William  Francis  Fladgate. 
There  will  be  liberty  for  the  plaintiff  to  apply  m  to 
any  question  of  contaribution  which  may  arise  betw«« 
him  and  the  defendant  Philip  William  Blyth.  Bie 
plaintiff's  costs  of  the  action  must  be  borne  by  the 
defendants  Smith  and  Fladgate.  The  plaintiff  most 
pay  the  costs  of  Philip  William  Blyth. 

Smith  v.  Blyth. 

This,  the  third  action,  is  one  by  Smith  against 
his  co-trustee,  Philip  Wm.  Blyth,  for  contributioo. 
It  is  met  by  a  counter-claim  on  the  part  of  Philip  Wm. 
Blyth  against  Smith,  Wm.  Francis  Fladgate.  wd  the 
representatives  of  Wm.  Mark  Fladgate,  alleging  that 
the  firm  of  Fladgate,  Smith,  &  Fladgate  acted  u 
solicitors  for  the  mortgagees,  and  were  guilty  « 
negligence,  and  seeking  relief  on  that  footing. 

This  raises  a  question  as  to  whether  the  relation^ 
solicitor  and  cHent  existed   between  the  firm  «» 
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Philip  Wm.  Blyth  similar  to  which  I  have  already 
dealt  with  in  the  action  of  Morgan  v.  Blyth,  It  is 
necessary,  however,  to  consider  it  separately,  because 
in  this  action  the  evidence  is  somewhat  different. 
Philip  Wm.  Blyth  was  called  as  a  witness.  He  said 
he  saw  Smith  on  one  or  two  occasions  before  he 
executed  the  deed  appointing  him  trustefi,  one  of  these 
being  in  the  latter  part  of  iTovember  or  the  beginning 
of  December,  1883.  On  that  occasion  (according  to  his 
evidence  in  chief)  he  **  was  silent  or  comparatively 
80."  Another  interview  took  place  on  the  13th  of 
April,  1884,  when  Philip  Wm.  Blyth  signed  the  deed 
appointing  himself  trustee.  He  then  describes 
what  took  })lace.  [His  lordship  referred  to  the 
evidence].  On  cross-examination  on  behalf  of  the 
Fladgates  he  continues  to  describe  himself  as  *'  com- 
paratively silent,"  when  he  saw  Smith  on  the  first 
two  occasions,  but  on  cross- examination  on  behalf  of 
Smith  he  gave  evidence  from  which  it  appears  that  he 
maintains  that  he  gave  express  instructions  that  the 
proposed  security  should  be  looked  into  by  Messrs. 
Fladgate  on  his  behalf.  Having  heard  his  evidence  I 
am  bound  to  say  that  I  feel  considerable  doubt 
whether  in  this  respect  it  can  be  relied  upon.  I  do 
not  attribute  to  Mr.  Blyth  the  intention  of  wilfully 
misleading  the  court,  but  I  think  it  very  possible  that 
his  memory  may  have  misled  him  in  speaking  of 
matters  which  occurred  upwards  of  six  years  ago,  and 
which  has  since  formed  the  subject  of  much  discussion 
and  controversy  in  more  than  one  legal  proceeding  to 
which  Mr.  Blyth  has  been  a  party.  I,  therefore,  do 
not  rest  my  judgment  on  tlus  part  of  Mr.  Blyth's 
evidence.  Smith  was  again  called,  and  gave  evidence 
sunilar  to  that  given  by  him  in  Blyth  v.  Smith,  He 
stated,  as  to  the  entries  in  the  journal,  that  the  head- 
ing did  not  necessarily  indicate  the  client ;  that  I  am 
qmte  prepared  to  believe.  He  further  said,  that  if  the 
mortage  had  not  gone  through,  it  would  have  been 
a  matter  of  grave  consideration  who  would  have  been 
charged.  That  seems  to  me  to  confirm  the  view  which 
I  have  already  expressed  as  to  the  circumstances 
under  which  the  business  was  undertaken  by  Messrs. 
Fladgate. 

It  appears  to  me  that  Philip  William  Blyth  was  well 
aware  that  Messrs.  Fladgate  were  making  investiga- 
tions into  the  nature  and  value  of  the  security,  and 
that  in  his  case,  no  less  than  in  that  of  Morgan,  the 
^ts  are  such  as  to  justify  the  inference  that  there 
was  an  implied  contract  that  Messrs.  Fladgate  should 
he  paid  for  their  services. 

I  come,  therefore,  to  the  conclusion  that  Smith, 
having  been  guilty  of  negligence  as  solicitor  to  Philip 
William  Blyth,  cannot  claim  from  him  any  contribu- 
tion in  respect  of  the  liabilities  imposed  by  the  judg- 
ment in  Blyth  v.  Smith  (see  Lockhart  v.  Reilly,  1  De 
0.  &  J.  464),  and,  further,  that  Philip  William  Blyth 
is  entitled  to  relief  similar  to  that  which  I  have  held 
ought  to  be  given  to  Morgan.  It  is  however  to  be 
oh^rved  that  Philip  William  Blyth  seeks  relief,  not 
only  (like  Morgan)  against  Smith  and  William  Francis 
Fladgate,  but  also  against  the  representatives  of 
William  Mark  Fladgate,  and  it  may  be  right  that  I 
fhould  express  my  views  on  that  part  of  the  case.  If  the 
claim  of  Philip  William  Blyth  be  considered  to  arise  ex 
delicto f  the  maxim  actio  personalia  mcritur  cum  persona 
affords  an  answer  on  the  part  of  thelegalpersonal  repre- 
sentatives of  the  dead  peutner,  William  Mark  Fladgate. 
The  claim  may,  however,  be  regarded  as  arising  ex 
contractu^  and  as  founded  on  an  implied  promise  on  the 
part  of  the  firm  to  exercise  reasonable  care  and  skill  in 
the  performance  of  their  duties  as  solicitors  of  the 
plaintiff  in  the  counter-claim.  At  law,  previously  to 
the  Judicature  Acts,  declarations  in  acaons  against 
solicitors  for  negligence  were  frequently  framed  on 
this  principle  of  assumpsit,  as  appears  from  Bullen 


and  Leake's  Pleadings,  3rd  ed.,  p.  83;  and  Sawyer 
V.  Goodwin^  36  L.  J.  Ch.  578,  is  a  decision  in  equity 
founded  upon  it.  The  contracts  of  partners  are 
at  law  joint  contracts,  not  joint  and  several,  as 
is  shown  by  the  case  of  Kendall  v.  Hamilton^  and* 
consequently,  if  an  action  at  law  were  brought. 
Smith  and  William  Francis  Fladgate  would  be  the 
proper  defendants.  It  appears,  however,  from  what 
is  laid  down  in  the  case  just  cited,  and  from  the- 
decision  of  the  Court  of  Appeal  in  In  re  Hodgson^ 
Beckett  v.  Bamsdale,  that  in  equity  a  creditor  of  the 
firm  has  a  remedy  against  the  estate  of  a  deceased 
partner,  a  remedy  which  was  actually  applied  in  the 
case  of  Sawyer  v.  Goodwin,  arising  out  oi  a  breach  of 
duty  on  the  part  of  a  firm  of  solicitors.  In  my 
opinion,  therefore,  the  legal  personal  representatives  - 
of  William  Mark  Fladgate  are  properly  made  defend- 
ants to  the  counter-claim,  and  his  estate  is  liable  for 
the  amount  of  damages  which  may  be  found  due  to 
Philip  William  Blyth.  If  the  executors  do  not  admit 
assets,  there  must  be  judgment  for  administration  on 
the  basis  of  the  form  adopted  in  Hills  v.  McEae^  9 
Hare,  297,  and  In  re  Hodgsf/n,  Beckett  v.  Bamsdale, 

The  result  is  that  the  action  of  Smith  v.  Blyth  must 
be  dismissed,  with  costs.  On  the  counter-claim  there 
will  be  an  inquiry  as  to  damages  similar  to  that 
directed  in  Morgan  v.  Blyth ,  and  an  order  for  payment 
of  the  amount,  when  ascertained,  by  Smith,  William 
Francis  Fladgate,  and  the  executors  of  William  Mark 
Fladgate,  by  whom  the  costs  of  the  counter-claim 
must  be  paid. 

Solicitors,  Upton ^  Atkey,  &  Upton ;  Farehrother ; 
H,  W,  Smith ;  Le  Brasseur  &  Oakley. 


Q.  B.  Div.  (Mathew  and  /  ^^  ^^ 

Yaughan  Williams,  JJ .)  (  ^ 

BiTRT  V,  Gray,  (a.) 

Landlord  and  tenant — Forfeiture — Breach  of  covenant — 
Application  for  relief  by  underlessee  against  lessor — 
Underlease  of  part  of  premises — Conveyancing  Act, 
1881  (44  tfe  45  Vict,  c.  41),  s.  14. 

An  underltssee,  whether  of  the  whole  or  a  part  of  the^ 
premises  comprised  in  a  lease,  is  not  entitled  to  apply  for 
relief  under  section  14  of  the  Conveyancing  Act,  1881,  as 
against  the  lessor. 

Application  for  relief  under  section  14  of  the  Con- 
veyancing Act,  1881. 

The  action  was  brought  by  the  assignees  of  the 
lessor  of  twenty-four  houses  to  recover  possession 
thereof  imder  a  proviso  for  re-entry  on  oreach  of 
the  lessee*s  covenant  to  repair.  Originally,  the  sole 
defendant  was  the  lessee ;  but,  the  property  having 
been  underlet  in  three  lots,  the  tjhree  underlessees  were 
joined  as  defendants. 

One  of  the  underlessees,  whose  underlease  com* 
prised  eight  houses,  all  of  which  were  in  good  repair, 
applied  at  chambers  for  relief  imder  section  14  of  the 
Conveyancing  Act,  1881. 

A.  L.  Smim,  J.,  referred  the  matter  to  the  court. 

A,  B,  P.  Gaskell,  for  the  applicant.— By  section  14 
of  the  Conveyancing  Act,  1881,  sub-section  1,  a  right 
of  re-entry  or  forfeiture  under  any  proviso  in  a 
lease  for  breach  of  any  covenant  is  not  to  be  enf orce* 
able  until  the  lessee  has  received  notice  of  the 
breach  complained  of,  and  has  had  an  opportunity  of 

(o.)  Reported  by  F.  G.  Ruokee,  Esq.,  Barrister-at— 
Law. 
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remedying  or  malcLng  compenflation  for  the  same. 
By  sub-section  2,  where  a  lessor  is  proceeding  by 
action  or  otherwise  to  enforce  such  a  right  of  re- 
entry or  forfeiture,  the  lessor  may  apply  to  the  comrt 
for  relief.  And  by  sub-section  3,  fbr  the  purposes 
of  this  section  a  lease  includes  an  original  or  deriva- 
tive imderlease,  and  a  lessee  includes  an  original  or 
derivative  underlessee.  The  effect  of  sub-section 
3  is  that  an  underlessee  is  as  much  entitled  to  apply 
for  relief  against  the  lessor  as  the  original  lessee 
would  be.  Neither  does  it  make  any  di&rence  that 
he  is  underlessee  of  only  a  part  of  the  premises 
included  in  the  original  lease.  The  imderlessee  of 
one  part  of  the  premises  may  be  liable  to  have  his 
underlease  determined  by  re-entry  by  the  original 
lessor  for  a  breach  of  covenant  committed  on  another 
part,  and  that  liability  is  not  affected  by  the  Con- 
veyancing Act :  Cresawell  v.  Davidson,  56  L.  T.  N.  8. 
811,  35  W.  R.  Dig.  110.  The  intention  of  the  section 
clearly  is  that  where  an  underlessee  is  so  liable,  he  is 
entitled  to  apply  for  relief.  [Vaughan  Williams, 
J. — ^The  effect  of  that  construction  would  be  that 
where  the  premises  comprised  in  a  lease  were  under- 
let in  two  parts,  and  an  order  for  relief  was  made  in 
favour  of  one  underlessee  and  refused  in  the  case  of 
the  other,  the  lease  would  be  put  an  end  to  in  respect 
of  one  pGLrt  of  the  premises,  while  it  would  still  sub- 
sist as  to  the  other  part.] 

Mclniyrcy  for  the  plaintiffis. — An  underlessee  is  not 
entitled  to  ^wj^j  ^^^  relief  under  the  section  as  against 
the  lessor,  ^e  case  of  Cresswell  v.  Davidson  is  in 
favour  of  the  plaintiffs  on  that  point.  There  Kay, 
J.,  expressed  the  opinion  that  the  section  did  not 
apply  to  the  lessee  of  a  lessee.  The  words  in  sub- 
section 3  are  to  be  read  distributively,  that  is  to  say, 
"  lessee  "  in  sub-section  2  is  to  mean  originid  under- 
lessee  in  the  case  of  an  underlease,  and  derivative  under- 
lessee  in  the  case  of  a  derivative  underlease.  [Yatighan 
Williams,  J. — Your  argument  is  that  the  Act  was 
not  intended  to  create  a  privity  where  there  was 
none  before,  but  to  grant  relief  where  there  was 
privity  already.] 

Mathew,  J. — I  am  of  opinion  that  this  appeeJ 
must  be  dismissed.  There  are  two  objections  to  the 
order  which  has  been  asked  for.  I  agree  with  the 
construction  which  has  been  put  upon  sub-section  3 
by  Eay,  J.,  in  the  case  cited.  I  do  not  think  the 
Act  was  intended  to  create  a  privity  of  contract 
between  lessor  and  sub-lessee,  or  that  it  in  any  way 
affects  their  relation  to  one  another.  Then  the  other 
point  ar^ed  was  that  a  lease  includes  a  sub-lease  of 
part  of  &e  premises,  and  a  lessee  includes  sub-lessee 
of  a  part.  But  such  a  construction  would  lead  to  a 
most  inconvenient  result;  for,  if  an  order  granting 
relief  were  made  in  favour  of  the  sub-lessee  of  one 
part  of  the  premises  comprised  in  the  lease,  the 
subject-matter  of  the  lease  would  be  dislocated.  It 
is  enough  to  say  that  the  Act  does  not  say  that  sub- 
lessee means  suD-lessee  of  a  part. 

Vaughan  Williams,  J.,  concurred. 

Application  dismissed. 

Solicitor  for  the  plaintiffs,  J,  E,  Shearman, 

Solicitors  for  the  defendant,  Tathamy  Ohlein,  & 
Nash, 
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Q.  B.  Div.  (Cave  and  I 
Vaughan  Williams,  JJ.)  f 
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Bankruptcy — Discharge — Absolute  refusal — Bath  (mi 
hazardous  speculations — Stock  Exchange  transadiom 
— Oamhling  for  differences  —  Bankruptcy  Ad,  1883 
(46  &  47  Vict,  c,  52),  s.  28. 

On  application  by  the  bankrupt  for  diadiargt,  the 
official  receiver  reported  that  the  bankrupt  had  been  gmH^ 
of  rash  and  hazardous  speculations  in  buying  on  ik 
Stock  Exchange  for  clients  who  were  speculating  fatr  ikt 
differences^  and  had  no  intention  of  making  Ixmi  fide 
investmentSj  and  that  the  bankruptcy  was  caused  by  iveft 
clients  not  paying  up  their  differences  at  the  timet  wifuj 
to  sudden  and  heavy  falls  in  the  markets  in  which  ik 
operations  were  carried  on.  The  discharge  of  the  UMk" 
rupt  was  ahsolutely  refused  by  the  county  court  judgr,  m 
the  ground  that  to  buy  for  a  client  who  was  iniendiiig  io 
pay  or  receive  the  differences  was  a  transa/dtion  of  a  mm 
rash  and  hazardous  nature  than  to  buy  for  one  who  irai 
intending  to  take  up  and  pay  for  the  sitares,  and  thai 
contracts  for  differences  were  in  themselves  immoral. 

Held,  on  appeal,  that  the  risk  of  a  purchase  by  a  stoti' 
broker  for  a  client  did  not  depend  upon  whether  ^ 
bargain  was  a  bargain  for  differences  or  whether  it  uxa 
a  purchase  for  investment,  but  upon  whether  ihe  died 
had  the  means  to  pay  the  differences  which  might  hf 
expected  to  result ;  that  it  was  not  the  duty  of  the  Bank' 
ruptcy  Court  to  take  into  consideration  the  geml 
morciity  of  transactions  for  differences  ;  and  that,  Aarwj 
regard  to  the  particular  facts,  the  case  would  he  wfi- 
denUy  met  by  a  suspension  of  the  discharge  for  tkm 
years. 

Appeal  against  an  order  of  his  Honour  Judge  Hey- 
wood  in  the  coimty  court  at  Manchester,  absolot^ 
refusing  an  order  of  discharge. 

In  September,  1886,  the  bankrupt  commenced 
business  as  a  stockbroker  at  Mazumester,  and  in 
January,  1889,  one  E.  H.  Boylanoe,  who  had  we- 
viously  been  an  engineer,  joined  him  in  partnership, 
the  business  being  so  carried  on  down  to  the  date  d 
the  receiving  order  against  the  firm,  which  was  made 
in  April,  1890. 

On  application  by  the  bankrupts  for  their  dischtfge 
the  official  receiver  reported  that  the  bankrupts  \m 
been  guilty  of  rash  and  hassardous  specul&tioiu,  it 
being  alleged  that  the  bulk  of  their  business  conosted 
of  gambling  on  the  Stock  Exchange  on  behalf  d 
clients  who  were  simply  speculating  for  the  differ^ 
ences  and  had  no  intention  of  making  bond  fde  intert- 
ments ;  and  that  the  bankruptcy  was  caused  by  socii 
clients  not  paving  up  their  differences  at  the  time. 
owing  to  sudden  ana  heavy  falls  in  tiie  maik^  in 
which  the  operations  were  carried  on  at  the  end  of 
February,  1890.  It  was,  however,  pointed  out  thit 
the  bankrupt  Jenkins  appeared  to  be  more  blame- 
worthy than  Boylance,  tiie  latter  having  been  littfc 
more  than  a  cypher  in  the  business. 

The  county  court  judge  suspended  the  diachaise  of 
the  bankrupt  Boylance  for  one  year,  but  the  disrmaige 
of  the  ban&upt  Jenkins  was  refused  absolutely. 

The  bankrupt  Jenkins  now  appealed. 

E,  a  Willis,  Q.O.,  for  the  bankn^t.— lie  firm  d 
which  the  bankrupt  was  a  member  hsSl  several  cli^ 
and  there  was  a  heavy  fall  in  South  African  Stock,  vf 
which  they  l6st  £20,000.    The  only  speculative  acto 

(a.)  Eeported  by  0.  P.  MoRBfiLL;  Esq.,  Baixfflter-it- 
Law. 
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ym  in  not  seUin^  and  closing  the  contracts  earlier 
than  they  did,  believing  their  <2ient8  would  be  able  to 
my.  There  was  no  speculation  on  their  own  account, 
lie  bankruptcy  was  caused  by  a  sudden  run.  The 
Ixmkrupt  is  doubtless  deserving  of  some  punishment, 
bat  here  the  punishment  is  too  great  for  the  offence. 
Hie  county  court  judge  was  influenced  by  his  idea  of 
the  morality  of  the  transactions.  The  case  falls  with- 
in the  piinciple  laid  down  by  this  court  in  the  case  of 
In  re  Rankin,  Ex  parte  Banhin  (6  Morrell*s  Bank- 
juptcy  Gasee,  23),  that  if  the  highest  punishment  is 
imposed  for  an  offence  like  this,  what  can  the  court 
poasihly  do  in  a  worse  case. 

Muir  Mackenzie,  for  the  official  reaver. — The  true 
groimd  on  which  the  judgment  of  the  county  court 
jadge  ought  to  be  supported  is  that  the  entering  into 
these  transactions  without  capital,  and  without 
asoertaining  that  the  persons  the  bankrupt  repre- 
sented could  pay  was  a  rash  and  hazardous  specula- 
tion. [Cave,  J. — There  was  doubtless  a  raish  and 
hazardous  speculation.  The  real  question  is  whether 
&e  pmushment  was  a  proper  one.  If  the  discharge 
is  absolutely  refused  for  an  offence  of  this  kind,  what 
is  to  be  done  when  the  offence  is  much  worse  P]  When 
one  of  the  offSences  in  section  28  of  the  Banikruptcy 
Act,  1883,  is  of  a  very  serious  character  it  is  not  too 
much  to  absolutely  refuse  the  discharge. 

Cave,  J. — The  order  of  the  county  court  must  be 
modified.  In  the  first  place  the  couni^  court  judge 
bases  his  decision  upon  the  ground  that  it  is  more 
lisky  and  more  hazardous  to  buy  for  a  client  who  is 
intending  to  pay  or  receive  the  differences,  as  the  case 
may  be,  than  it  is  to  buy  for  a  client  who  is  intending 
to  take  up  the  shares  and  pay  for  them.  I  cannot  see 
how  that  can  be  made  out.  Whether  it  is  risky  at  all 
depends  entirely  upon  whether  the  client  has  the 
means  to  pay  the  difference  which  may  be  expected  to 
result  or  has  not.  If  he  has  the  means  of  paying 
that  difference,  then  it  is  absolutely  unimportant 
rhether  the  bargain  is  a  bargain  for  differences  or 
vhether  it  is  a  purchase  for  mvestment.  The  only 
thing  the  broker  makes  himself  liable  for  is  the  differ- 
moe,  and  he  can  never  be  called  upon  in  either  case 
x>  pay  more  than  the  difference.  So  that  the  question 
)f  hazardouB  ^^eculation  does  not  in  the  least  depend 
ipon  whether  it  is  a  purchase  with  an  intention  on  the 
Mirt  of  the  client  to  take  or  pay  the  difference,  or 
rhether  it  is  a  purchase  with  an  intention  on  the 
lart  of  the  client  to  take  up  the  shares.  It  depends 
mtirely  upon  the  probability  that  the  client  will  be 
kUe  to  pay  the  amount  of  the  difference  which  it  may 
tot  unreasonably  be  thought  possible  will  occur,  and 
f  he  is  able  beyond  all  question  to  pay  any  difference 
rhich  is  at  all  nkely  to  occur,  then  it  is  impossible  to 
ay  that  it  is  a  rash  and  hazardous  speculation  on  the 
ut  of  the  broker  to  buy  the  shares  tor  him. 
The  second  ground  upon  which  the  coimty  court 
adge  bases  his  decision  apparently,  is  that  contracts 
]r  differences  are  immoral,  and  that  it  is  the  duty  of 
le  court  to  discourage  them.  Now  I  very  much 
oubt  whether  that  is  at  all  the  duty  of  the  Bank- 
qitoy  Court,  to  punish,  that  is  to  sav,  one  particular 
enon  because  a  particular  class  of  transactions  is 
umght  by  the  learned  judge  to  be  an  immoral  one. 
•»  is  not  illegal  in  any  sense  to  go  and  buy  shares 
IT  a  client  on  the  Stock  Exohauge  with  the  know- 
dffe  that  he  means  to  ^y  ozdy  Sie  differences,  and 
itQ  tlie  certainty  that  if  he  cannot  pay  the  differ- 
loe  you  will  be  called  upon  to  do  so.  That  is  not 
;  iJl  illegal^  and  I  do  not  think  the  court  has  any- 
iniK  to  do  with  the  general  morality  of  transactions 
Tcufferences.  Of  course,  if  it  could  be  shown  that 
le  particular  debtor  whose  conduct  is  under  con- 


sideration had  bought  on  the  Stock  Exchange  to  a 
very  large  extent  for  some  person  whom  he  must  have 
known  could  not  have  paid,  and  who,  if  he  lost, 
might  possibly  be  tempted  to  resort  to  illegitimate 
means  of  attempting  te  satisfy  the  claims  upon  him. 
If,  for  instance,  he  were  buying  largely  for  a  person 
whom  he  knew  te  have  no  other  means  except  his 
salary  or  wages,  or  if  he  were  inducing  an  infant  or 
a  person  of  weak  mind  to  gamble  by  giving  him 
advice  or  anything  of  that  kind ;  all  that  is  perfectly 
legitimate  matter  to  be  looked  into  and  inquired 
into,  and  it  would  have  to  be  seen  how  far  it  affected 
the  case  of  the  individual  debtor  whose  case  was 
before  the  court.  But  because  this  kind  of  thing  may 
be  done  by  other  persons,  that,  therefore,  a  man  who 
is  not  shown  to  have  done  it  at  all  himself  is  to  be 
punished  with  the  notion  that  you  are  thereby 
striking  a  blow  at  gambling  in  general,  does  not  seem 
to  me  to  be  at  all  a  legitimate  mode  of  wielding  the 
powers  which  are  conferred  upon  the  court. 

Now  as  far  as  I  can  judge  those  seem  to  me  to  be 
the  whole  of  the  grounds  upon  which  the  county 
court  judge  has  come  to  the  conclusion  that  this 
debtor  ought  not  to  have  his  discharge.  I  entirely 
disagree  with  those  g^unds,  and  I  must  therefore 
look  for  myself  and  see  what  it  is  that  this  particular 
man  has  done,  and  to  what  extent  it  is  shown  by  the 
report  or  by  the  evidence  that  was  before  the  county 
court  judge  that  his  transactions  were  rash  and 
hazardous.  I  think  he  has  not  sufficiently  explained 
the  fact  that  he  entered  into  transactions  which  might 
not  unnaturallv  eventuate  in  his  becoming  liable  for 
a  sum  larger  t&an  he  was  able  to  pay ;  and  when  a 
man  does  enter  into  a  transaction  which  may  have 
such  a  result  as  that,  it  seems  to  me  that  he  is  indulg- 
ing in  a  rash  and  hazudous  speculation.  He  bought 
shares  which  might  be  expected  to  fall,  and  in  point 
of  fact  did  fall,  and  fall  to  an  extent  which  he  was 
not  able  to  meet  unless  his  clients  were  able  them- 
selves to  pay.  If  the  result  of  what  he  did  had 
been  that  the  bond  fide  creditors,  tradesmen,  and 
others  to  whom  the  bankrupt  was  indebted  had  lost 
their  money,  I  should  have  taken  a  more  serious  view 
of  this  matter,  as  being  a  case  in  which  the  man  had 
been  gambling  practically  with  the  money  of  other 
people.  But  m  the  present  case  the  Ust  of  unsecured 
cremtors  shows  very  few  debts  to  creditors  of  that 
description.  The  great  bulk  of  the  debts  are  owing 
to  stockbrokers,  with  regard  to  whom  I  do  not  fed 
quite  the  same  feeling.  They  know  perfectly  well 
when  they  are  dealing  with  a  man  of  tiiis  class  that 
he  ought  to  have  a  cover  ;  but  they  know  also  pretty 
well  that  according  to  the  prevailing  practice — which 
is  to  be  regretted  I  adndt — but  still  according  to  the 
prevailing  practice  he  probably  will  not,  in  his  hurry 
to  get  business,  ask  for  sufficient  cover. 

I  do  not  want  to  put  too  low  the  offence  of  which 
this  man  has  been  guilty,  because,  undoubtedly,  it 
has  ended  in  his  becoming  indebted  to  a  very  con- 
siderable extent ;  and  although  I  am  not  disposed  to 
teke  so  very  severe  a  view  of  his  not  having  obtained 
cover,  yet  it  must  not  be  taken  that  one  approves  of 
that  course.  He  ought,  if  he  is  carrying  on  his  busi- 
ness in  a  careful  and  proper  manner,  to  ascertain  that 
his  clients  are  able  to  take  up  or  pay  for  the  differ- 
ences which  may  go  against  them  upon  their  Stock 
Exchange  operations ;  or  if  he  is  not  satisfied  of  that 
he  ought  to  obtain  from  them  cover,  and  as  long  as 
he  does  that  he  will  not  run  the  risk  of  being  unable 
to  pay  the  diffsrenoes  and  of  becoming  a  bankrupt. 
The  result  is,  in  fact,  due  to  his  own  ciureless  manner 
of  carrying  on  his  business,  and  that  is  a  thing  which 
deserves  punishment.  The  case  might,  however,  be 
much  more  gravd  than  it  is.  It  really  reduces  itself 
to  a  case  of  trading  with  some  degree  of  recklessness 
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and  want  of  caution,  and  I  think  that  will  be  suffi- 
ciently punished  by  the  suspengion  of  the  order  of 
discharge  for  three  years  from  the  date  of  adjudica- 
tion. 

Vaughan  Williams,  J.,  concurred. 

Order  accordingly. 

Solicitors  for  the  bankrupt,  Pritchard,  Enylefield,  & 
Co»,  for  Leigh  J  Manchester. 

Solicitor  for  the  official  receiver,  The  Solicitor  Ut  the 
Board  of  Trade, 


Prob.  Div.  &  Adm.  Div.  )  i?  v   i  ^ 

Divorce.  f  Feb.  1/. 

Witt  v,  Witt,  (a.) 

Divorce — Custody  of  children — Innocent  wife — Order  for 
custody  —  Subsequent  misconduct  —  Husband  leading 
moral  life — Order  for  change  of  custody — Gen^eral 
principles. 

No  liard  and  fast  rule  can  be  laid  down  as  to  custody 
of  children^  bui  in  every  case  the  court  is  bound  to  do 
whoit  it  (^nceives  to  be  best  for  their  interests, 

A  ivifcy  on  a  decree  absolute  for  dissolution  of  the 
tnarriage  with  her  husband  for  his  adultery  being  nwdcy 
obtained  an  order  for  the  custody  of  the  children,  includ- 
ing a  daughter  aged  eleven^  who  was  the  only  child  given 
up  to  her  under  the  order.  Subsequently  she  lived  in  tlie 
same  house  with  a  young  man  on  such  intimate  terms  that 
the  registrar  inferred  immorality.  She  gave  way  to 
drink  and  neglected  her  daughter.  The  husband  mean- 
while  had  married  again,  and  ample  proof  was  given  of 
his  present  fitness. 

The  court  ordered  the  custody  of  the  daughter  to  he. 
taken  from  the  wife  aiui  given  to  the  husband. 

Motion  to  rescind  or  vary  an  order  for  custody  of 
children  and  to  reduce  the  amount  of  permanent 
maintenance  payable  by  the  husband  to  his  wife. 

The  motion  was  originally  made  on  the  16th  of 
December,  1890,  when  it  was  referred  to  the  registrar 
for  report. 

From  his  report  it  appeared  that  on  the  22nd  of 
Januaiy,  1889,  a  decree  absolute  was  pronounced 
dissolving  the  marriage  on  the  ground  of  the  hus- 
band's adultery  and  cruelty,  and  an  order  was  made 
giving  to  the  mother  the  custody  of  the  two  children 
of  the  marriage — a  son  aged  fifteen  years,  and  a 
daughter  aged  eleven  years.  In  compliance  with  this 
order  the  mother  took  charge  of  the  daughter,  but  it 
was  not  complied  with  in  the  case  of  the  son,  who  re- 
mained with  the  father.  On  the  18th  of  February, 
1889,  an  order  was  made  by  consent  that  the  respond- 
ent should  pay  £75  a  year  to  the  petitioner  for  her 
maintenance.  Since  the  divorce  the  petitioner  had 
lived  at  various  places  with  her  daughter,  and  a 
yoimg  man  named  Wheale  had  also  lived  in  the  same 
house,  and,  although  he  occupied  a  separate  room,  yet 
was  on  such  intimate  terms  with  the  petitioner  as,  in 
the  absence  of  explanation,  to  lead  to  the  conclusion 
that  they  lived  together  as  man  and  wife.  The 
petitioner  was  given  to  drink,  completely  neglected 
her  daughter*s  education,  and  was  in  the  habit  of 
sending  her  out  late  in  ihe  evening.  The  respondent 
had  married  agam,  and  an  affidavit  was  pMroduced 
from  the  clergyman  of  his  parish  to  the  effect  that  he 
was  leading  a  respectable  life  and  was  a  fit  person  to 
have  charge  of  his  daughter. 

The  registrar  was  of  opinion  that  the  wife  was  an 

(a.)  Beported  by  J.  Gebabd  Laing,  Esq.,  Barrister- 
at-Law.  I 


unfit  person  to  have  the  custody  of  her  danghts, 
but  he  did  not  recommend  that  her  chaige  should  b» 
given  to  the  husband,  because  it  was  nniunal  to  gire 
the  custody  of  children  to  a  father  proved  to  have 
been  guilty  of  adultery.  He  was  therefore  of  opunoii 
the  custody  of  the  girl  should  be  given  to  a  Mn. 
Elizabeth  Price,  a  schoolmistress,  of  whose  fitneulie 
W8bs  satisfied.  It  was  suggested  the  £75  was  fixed,  on 
the  supposition  that  the  mother  would  have  iihe 
custody  of  her  daughter,  and  was  subject  to  rednctioii 
if  she  was  relieved  of  her  char^.  The  registrar  m 
of  opinion  that  there  was  no  evidence  of  this,  and  tiie 
order  expressly  stated  that  it  was  for  the  mamteii' 
ance  of  the  petitioner.  The  petitioner's  address  covld 
not  be  discovered,  and  no  notice  of  the  reference  to  the 
registrar  was  served,  and  she  did  not  appear  before 
him. 

PowleSy  for  the  husband,  in  support  of  the  motion, 
cited  Symington  v.  Symington,  L.  R.  2  H.  L.  Sc.  415. 

The  wife  did  not  appear. 

Jeune,  J. — The  first  question  raised  here  is  the 
most  important,  and  I  feel  some  difficulty  about  it, 
because  there  seems  to  be  no  case  where,  after  cus- 
tody has  been  ffiven  to  an  innocent  wife  after  decree 
absolute,  an  oraer  has  been  made  restoring  the  cus- 
tody to  the  husband.  Obviously  it  ought  only  to  be 
done  in  exceptional  cases.  The  language  of  the 
Scotch  Acts  is  substantially  the  same  as  that  of  the 
English  Acts,  and  in  1875,  in  a  Scotch  case,  Syming- 
ton V.  Symington,  it  was  held  in  the  House  of  Lords 
that  no  hard  and  fast  rule  should  be  laid  down  as  to 
the  custody  of  children,  but  that  in  every  case  the 
court  is  bound  to  do  what  it  conceives  to  be  best  for 
the  interests  of  the  children.  In  the  present  case  I 
have  come  to  the  conclusion,  on  the  facts  stated  in  the 
registrar's  report,  that  it  is  for  the  interests  of  this 
child  that  she  should  be  removed  from  the  costodT  of 
the  mother  and  placed  under  the  charge  of  the  fatfier, 
strong  evidence  of  whose  present  fitness  for  such  cos- 
tody  has  been  given,  rather  than  in  the  charge  of  a 
stranger.  With  regard  to  the  reduction  of  the  main- 
tenance, no  luaterials  have  been  placed  before  me  to 
show  that  the  sum  is  too  large,  and  the  original  order 
was  for  the  maintenance  of  the  mother.  I  think, 
therefore,  I  ought  to  make  no  order,  but  I  express  no 
opinion  as  to  whether  I  could  make  such  an  order,  if 
so  inclined,  on  petition,  and  not  by  ndotion. 

Order  for  custody  of  child  to  be  given  toihefaiher. 

Solicitor,  Lewis  Pass, 


Prob.  Div.  &  Adm.  Div.  \  j^^  g;. 

Probate.  f 

In  the  Goods  of  Streatlet.  (a.) 
Will — Probate — Attesting  toitnesses — Position  of 
signature. 

The  court  granted  probate  of  a  tvili  in  which  (he 
attesting  witnesses  had  wrUten  their  signatures  in  (^ 
margin,  in  two  separate  places,  opposite  two  alteratmi 
in  the  body  of  the  will,  vnthout  having  signed  the  attesta- 
tion clause,  on  being  satisfied  that  the  signatures  of  ik 
witnesses  were  ^neant  to  attest  the  signature  of  the  teMw, 

Roberts  v,  Phillips,  4  E,  <t-  B.  450,  3  W.  B,  C,  L 
Dig,  219,  followed. 

Application  for  probate  of  the  will  of  John  Streatley^ 
deceased,  who  died  on  January  22,  1890,  leaving  a 
will  undated,  but  executed  some  day  in  Febmaiy, 

(a.)  Reported  by  J.  Oerabd  Laiko,  Esq.,  Barristsp* 
at-Law. 
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Whitwood  Chemical  Co.  (Limited)  v.  Habdman. 


Court  of  Appeal. 


1S82.    The  will  was  written  on  tlie  first  and  second 
pftges  of  a  sheet  of  foolscap  paper.     On  the  first  page, 
a  few  lines  down,  the  name  of  John  Hawkins  Imd 
been  sabstituted  as  executor  for  that  of  Frederick 
Povey,  and  the  same  alteration  had  been  made  on  the 
seoond  pa^,  about  five  lines  from  the  end  of  the  will. 
The  attesting  witnesses  had  signed  their  names  in  the 
margin  opposite  the  alterations  on  both  pages.    There 
was  a  fuU  attestetion  clause  at  the  end  of  the  will, 
and  the  testator  had  signed  his  name  opposite  to  it, 
bat  the  attesting  witnesses  had  not  signed  there. 
The  attesting  witnesses  were  examined  and  cross- 
examined,  and  stated  that  on  some  day  in  February, 
1882,  the  testator  called  them  into  his  house  and 
asked  them  to  witness  his  will.     He  then  wrote  his 
name  in  the  presence  of  both  of  them,  and  they  wrote 
their  names  where  they  were  told,  opposite  to  the  al- 
temtion  on  both  pages,  intending  thereby  to  attest  his 
signature,  and  fully  believing  that  they  had  done  so. 
Nothing  was  said  to  them  about  the  alterations. 

On  account  of  the  smallness  of  the  estate,  and  by 
consent  of  all  parties,  the  court  allowed  the  opinion 
of  the  court  to  be  taken  on  motion. 

Beane,  for  the  executors. — Section  9  of  the  Wills 
Act  only  requires  the  witnesses  to  '*  subscribe  "  the 
win.  In  IMferis  v.  PhilUp$,  4  E.  &  B.  450,  3  W.  E. 
C.  L.  Dig.  219,  decided  u^n  the  language  of  the 
Statute  of  Frauds,  which  is  similar  to  that  in  the 
Wills  Act,  it  was  held  sufficient  if  the  signatures 
were  on  the  faoe  of  the  instrument,  if  it  appeared 
that  they  were  meant  to  attest  the  signature  of  the 
testator :  see  also  In  the  Goods  of  Davis,  3  Curt.  748, 
and  In  the  Chads  of  WHson,  15  W.  E.  229,  L,  E.  1  P. 
&  J>.  269. 

IT.  O.  FelloweSj  for  the  next  of  kin,  opposed. 

Butt,  J. — Boherts  v.  Philips  does  not  appear  to  have 
been  reversed,  and  I  must,  therefore,  follow  it.  The 
grant  will  therefore  go. 

Solicitors  for  the  executors,  Mander  <fc  Thomcliffe^ 
for  Mecey  A  Sojis,  Thateham. 

Solicitors  for  the  next  of  kin,  Mander  A  Thonidiffe, 
for  W.  K.  Belcher,  Newbury. 


atom  of  Appeal, 

From  Chan.  Div.  March  2. 

Whitwood  Chemical  Co.  (Limited)  v.  Haedmax.  (a.) 

Agreement — Personal   service — No   negative    covenant — 
Specific  performance — Injunction, 

An  agreement  entered  into  by  H.  to  act  as  manager 
to  the  W.  Chemical  Co.  for  a  term  of  years  provided  that 
he  should  **  give  the  whole  of  his  time  to  the  company* s 
husinesSf"  btU  contained  no  negative  covenant  by  him, 

ff.  itUimated  to  the  company  his  intention  of  forming 
and  becoming  director  of  a  rival  company  in  the  im- 
mediate  neighbourlwod,  though  still  willing  to  act  as 
manager  of  the  original  company ^  wJio  now  applied  for 
an  injunction  to  restrain  ff,  from  committing  any  breach 
of  his  agreejnent  Ut  give  the  whole  of  his  time  to  them. 

Held  {reversing  Kekewich,  J.},  that^  the  contract  being 
one  for  personcd  service,  of  which  specific  perfwmanc/e 
icculd  not  have  been  grajU^d,  and  there  being  no  express 
utgaiive  covenant  by  the  defendant,  no  injunctioti  could 
ht  granted, 

\n*)  Beported  by  H.  M.  Charters  Magphsrson, 
Esq.,  Banister-at-I^w. 


Lumley  v,  Warner,  1  De  G.  M,  d;  G.  604,  discussed, 
Webster  v,  Dmon,  5  W,  R.  867,  and  Montague  v, 

Flockton,  21  W,  R,  688,  L,  R,  16  Eg,  189,  dissented 

from. 

Appeal  from  Kekewich,  J. 

The  circumstances  under  which  this  injunction  was 
granted  were  as  follows : — 

By  an  agreement  dated  the  25th  of  September, 
1885,  the  defendant  had  agreed  to  act  as  manager  for 
the  plaintiff  company  for  a  term  of  five  years  at  a 
salary  of  £300  a  year,  and  a  commission  of  7^  per 
cent,  on  the  dividends  or  profits  of  the  company,  and 
that  he  should  give  due  diligence  to  tJie  performance 
of  his  duties,  conduct  himself  with  propriety,  and 
conform  to  the  reasonable  requirements  of  the  board 
of  directors. 

By  a  subsequent  agreement  between  the  plaintiff 
company  and  the  defendant  dated  the  24th  of  July, 
1889,  which  recited  the  former  agreement,  it  was  pro* 
vided  that  the  defendant  shouM  be  manager  for  a 
further  term  of  ten  years,  determinable  at  the  end  of 
the  term,  or  thereafter  by  three  months*  notice 
given  on  either  side,  and  that  *'  the  said  manager 
shall  give  the  whole  of  his  time  to  the  company's 
business ;  he  shall  give  due  diligence  to  the  perform- 
ance of  his  duties,  and  shall  conform  to  the  reasonable 
re<^uirements  of  the  board  of  directors ;  and  he  shall 
reside  within  two  miles  of  the  company's  said  works." 
Neither  of  the  agreements  contamed  any  negative 
covenant  by  the  defendant. 

The  business  of  the  plaintiff  company  consisted  in 
working  a  patent  process  for  carbonization  of  coal 
and  coal  shale;  and  the  treatment  of  coal  gas  for 
obtaining  benzole,  solvent  naphtha,  and  the  like.  The 
defendant  was  a  manuf aotonng  chemist,  and  had  a 
special  knowledge  pf  this  business. 

In  January  last  the  plaintiff  company  became 
aware  that  the  defendant  was  engaged  in  the  con- 
struction of  a  rival  company  to  carry  on  business  in 
the  immediate  neighbourhood  of  the  plMnt.iff  com- 
pany's works.  The  object  of  the  proposed  new 
company  was  to  be  the  carbonization  of  ooal  under 
the  same  process  as  that  in  use  by  the  plaintiff  com- 
pany. In  this  company  the  defendant  was  to  be  a 
oirector,  and  was  to  invest  a  large  sum  as  capital 
therein. 

The  defendant,  in  a  letter  addressed  to  one  of  the 
directors  of  the  plaintiff  company,  stated  that  he  had 
"  decided  to  instruct  {sic)  a  new  company  ,  ,  , 
and  take  the  position  of  director,  and  take  up  one- 
third  of  the  capital."  Some  further  correspondenoe 
ensued,  and  ultimately  the  plaintiff  company  moved 
for  an  injunction  to  restrain  the  defendant  from 
setting  up  any  business,  or  entering  into  any  agree- 
ment, or  making  any  engagement  with  any  person  or 
company  (other  than  the  plaintiff  company),  by  which 
the  whole  of  the  defendant's  time  would  cease  to  be 
devoted  to  the  business  of  the  plaintiff  company,  or 
by  which  the  defendant  would  be  prevented  from 
carrying  out  the  agreement  of  the  24th  of  July,  1889» 
and  in  particular  from  assisting  in  the  formation  of 
and  from  becoming  a  director,  manager,  or  agent  of 
any  company  or  partnership  now  or  hereafter  to  be 
formed  for  the  puixxMO  of  carrying  on  a  simiUu:  busi- 
ness and  manufacture  to  those  earned  on  by  the 
plaintiff  company  until  the  hearing  of  the  action  or 
further  order. 

The  defendant  professed  his  willingness  to  continue 
to  act  as  manager  for  the  plaintiff  company,  but  at 
the  hearing  of  the  motion  he  offered  to  resign  his 
appointment. 

Kekewich,  J.,  held  that,  foUowioff  Lumley  v. 
Wagner  and  Montctgue  t«  Flockton,  suoi  a  covenant 
could  be  enforced,  and  granted  an    injimotion  to 
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restrain  the  defendant  from  giving  less  than  the  whole 
of  his  time  to  the  plaintiff  company's  business. 

Marten,  Q,C.j  and  A,  Brown,  for  the  appellant. — 
The  decision  of  Kekewich,  J.,  is  contrary  to  the  prin- 
ciples of  the  court  as  laid  down  in  all  the  cases  with 
the  exception  of  the  decisions  in  Montague  v.  Flockton, 
21  W.  K.  668,  L.  E.  16  Eq.  189,  and  Webster  v. 
Dillon,  5  W.  R.  867,  which  should  not  be  regarded. 

They  cited  Lumlei/Y.  Wagner,  1  Dc  G.  M.  &  G.  604 ; 
Johnson  v.  Shreivshurg  Jiailtcag  Co.,  3  Do  G.  M.  &  G. 
914;  Wolrerhampton  and  Walsall  Railway  Co,  v. 
London  and  North- Western  Railway  Co.,  L.  R.  16  Eq. 
433,  22  W.  R.  Dig.  188 ;  Fothergill  v.  Rowland,  22 
W.  R.  42,  L.  R.  17  Eq.  132;  Dountll  v.  RenneU,  31 
W.  R.  316,  22  Ch.  D.  830 ;  and  De  FranceMo  v. 
Barnum,  39  W.  R.  5,  45  Ch.  D.  430.  [Kay,  L.J., 
referred  to  De  MatUts  v.  Gibson,  7  W.  R.  152,  514,  4 
Do  G.  &  J.  276,  and  Lixdley,  L.J.,  to  Radford  v. 
Campbell,  6  Times  L.  R.  488.] 

Warmington,  Q.C.,  and  Dibdin,  for  the  respondents. 
— ^Wo  rely  on  Montague  v.  Flockton.  Further, 
the  force  of  the  word  ** whole'*  in  the  agree- 
ment is  in  effect  equivalent  to  a  negative  covenant. 
[E^AY,  L.J. — Can  a  man,  then,  get  an  injunction 
to  restrain  his  butler  from  not  giving  all  his  time  to 
his  service  ■']  The  defendant  is  more  in  the  iiorition 
of  a  partner  than  of  a  servant.  He  is  in  a  position 
of  trust  and  confidence,  and  acquires  a  special  know- 
ledge of  how  the  processes  of  that  company's  business 
can  be  most  profitably  carried  on :  Dean  v.  McDowall, 
26  W.  R.  486,  8  Ch.  D.  345.  No  damages  can  remedy 
the  injury  done  us  by  this  breach :  Doherty  v.  Allman, 
26  W.  R.  513,  3  App.  Cas.  709. 

LiNDLEY,  L.J.,  after  stating  the  facts,  continued : — 
The  plaintiff  company  seek  to  obtain  an  injunction 
to  restrain  the  defendant  from  giving,  in  breach  of 
his  agreement  with  them,  some  of  his  time  to  a  rival 
company.     This  they  natui-ally  desire  to  stop  during 

.  the  ten  years  he  is  bound  to  serve  them  for.  To  that 
extent  the  plaintiffs  are  right,  and  have  a  good  ground 
of  complaint  if  the  defendant  has  committed  a 
breach  of  the  agreement. 

The  question  is  as  to  what  form  of  remedy  they  are 
entitled  to.  For  such  a  breach  there  are  various 
remedies — dismissal  of  the  defendant,  or  an  action  for 
damages,  or  an  injunction.     The  plaintiffs  have  dis- 

"  regarded  the  first  two  remedies,  and  come  to  the 
court  for  an  injunction.  The  terms  of  the  one  for 
which  they  asked  in  the  court  below  differed  from 
those  of  that  which  the  court  granted — to  restrain 
him  from  giving  less  than  the  whole  of  his  time  to 
their  business.  The  question  is  whether  an  injunction 
in  those  tomis  ought  to  have  been  granted,  having 

'  regard  to  the  principles  upon  which  the  court  acts  in 
cases  of  this  nature. 

It  is  first  of  all  to  be  observed  that  there  is  no 
negative  term  in  the  agreement  between  the  plaintiff 
and  the  defendant.  The  parties  have  not  expresslv 
stipulated  that  the  defendant  shall  not  do  that  whicn 
the  plaintiffs  now  complain  of.  The  agreement  is  in 
the  affirmative,  and  this  appears  to  me  to  be  of 
importance  as  showing  more  clearly  what  the  parties 
had  in  contemplation  when  they  entered  into  the 
agreement — that  there  was  no  definite  undertaking 
by  the  defendant  not  to  do  what  is  now  comphunea 
of. 

In  one  sense,  of  course,  every  positive  agreement  to 
do  a  particular  thing  includes  the  negative,  that 
nothing  will  be  done  contrary  to  it.  But  it  does  not 
follow  that  because  a  person  has  agreed  to  do  a, 

'  particular  thing  he  is  to  oe  restrained  by  injunction 
from  doing  something  contrary  to  it.    The  court  is 


here  dealing  with  an  agreement  of  a  particular  daas 
— a  contract  for  personal  service,  of  which  it  will  not 
enforce  specific  performance,  and  to  restrain  a 
breach  of  which  it  wiU  not  as  a  general  rule 
grant  an  injunction.  The  exception  is,  as  in  sodi 
cases  as  LumUy  v.  Wagner  and  Wdverhamfftou 
and  Walsall  Railway  Co.  v.  London  and  X<»^- 
Westem  Railway  Co.,  where  either  there  is  a  negative 
covenant  in  the  agreement  or  you  can  see  that  the 
parties  were  actually  contracting  in  this  sense.  What 
injunction  can  be  granted  in  the  present  case  which 
will  not  go  far  beyond  the  decision  in  Lundey  v. 
Wagner,  and  amount  in  substance  and  effect  to  an 
order  for  specific  performance  of  the  agreement 
between  the  plaintiffs  and  the  defendant,  the  very 
thing  which  the  court  will  not  grant  in  the  case  of  a 
conti-act  of  personal  service  't 

I  sec  nothing  in  the  present  case  to  take  it  oat  of 
this  genei-al  rule,  except  the  decision  in  Mimiayue  v. 
FhckUm  (for  I  pass  over  that  in  Webster  v.  DiHoh, 
which  was  decided  without  ai-gumcnt).  In  Moatagat 
v.  jP/ocAfo?i  Malins,  V.C,  did  go  the  length  of 
restraining  an  actor  from  performing  elsewhere  than 
in  pursuance  of  an  agreement,  though  this  contained 
no  negative  covenant  on  his  part.  I  think  this  decisioii 
was  founded  on  a  misapprehension  by  the  Vice-<3ian- 
cellor  of  the  judgment  of  Lord  St.  Leonards  in 
Lumley  v.  Wagner,  for  his  observations  show  clearly 
that  he  overlooked  the  positive  statement  of  Lord  St. 
Leonards  at  p.  622  (of  Lumley  v.  Wagner) :  *'  I  may 
at  once  declare  that  if  I  had  only  to  deal  with  the 
affirmative  covenant  of  the  defendant  J.  Wagner  that 
she  would  perform  at  Her  Majesty's  Theatre,  I  should 
not  have  granted  any  injunction." 

Apart  from  this  case  of  Montague  v.  Flocktihi  there 
is  no  case  which  warrants  the  granting  of  aD  injunc- 
tion in  the  present  case. 

Then,   is  there  anything  else  here  which  would 
justify  the  injunction  being  granted  'f    The  principle 
IS  the  other  way  as  regards  contracts  of  service,  and 
it  lies  upon  the  plaintiffs- to  show  that  there  is  some- 
thing to  create  an  exception  here.     I  agree  with  the 
view  expressed  by  Jes^el,    M.R.,    in    Fotlurrgill  t. 
Rowland  that  no  very  distinct  line  is  laid  down  id 
such  cases,  or  to  be  found  in  the  authorities ;  and  I 
also  agree  with  the  observations  of  Fry,  L. J.,  in  De 
Francesco  v.  Barnum,  that  **  I  should  be  ve^  unwil- 
ling to  extend  decisions  the  effect  of  which  is  to 
compel  persons  who  are  not  desirous  of  maintaining 
continuous  personal  relations  with   one  another  to 
continue  those  personal  relations.     I  have  a  strong 
impression  and  a  strong  feeling  that  it  is  not  in  the 
interest  of  mankind  that  specific  performance  should 
be  extended  to  such  cases''   (45  Ch.  D.,  p.  438). 
I  confess  I  look  upon  the  case  of  I^mnley  v.  Wagjter 
as  an  anomaly — an  anomaly  to  be  followed  in  pre- 
cisely   similar    cases,    but    an    anomaly  not  to  be 
extended.     In  my  opinion,  the  decision  of  Kekewidi, 
J.,  is  wrong,  and  the  appeal  ought  to  be  allowed. 

Kay,  L.J.— -I  think  that  Kekewich,  J.,  has  been 
rather  carried  away  by  his  desire  to  prevent  the 
defendant  from  committing  the  wrong  he  is  threaten- 
ing to  do,  and  has  not  given  sufficient  consideratios 
to  the  right  of  the  court  to  interfere  by  injunction  in 
this  case.  In  truth,  this  contract  contains  no  nega- 
tive covenant  whatever,  but  only  a  term  that  he 
should  give  the  plaintiff  company  the  whole  of  Ins 
time.  The  plaintiffis  are  not  really  seeking  to  obtain 
specific  performance  of  that  term.  They  do  not  want 
to  prevent  the  defendant  by  any  order  of  this  ooort 
from  devoting  part  of  his  time  to  some  other  puipose 
than  the  plain^ffs' "business ;  but,  apprehending  that 
the  defendant  is  about  to  assist  in  founding  a  ctftn- 
pany  which  will  carry  on  a  rival  business,  they  wiA 
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to  pxeTent  the  defendant  from  acting  as  a  director  of 
^t  nyal  company.  It  is  not  because  they  think 
tJttt  the  defendant  will  thereby  be  prevented  from 
giving  his  whole  time  to  them,  but  becanse  he  is 
about  to  carry  on  a  rival  business  which  will  be  to 
thdr  detriment.  That  is  quite  plain  from  the  terms 
of  the  notice  of  motion.  They  are,  therefore,  in 
seeking  to  obtain  this  injunction,  trying  to  prevent 
{he  defendant's  setting  up  a  rival  business,  a  thing  he 
has  ne^er  contracted  in  any  way  not  to  do. 

Has  the  court  ever  before  gone  so  far  as  to  grant 
SQch  an  injunction  as  has  been  granted  in  this  case  by 
Kekewich,  J.  ?  The  nearest  cases  are  those  of  Webster 
1,  Dillon  and  Montague  v.  Flockton,  The  first  of  these 
was  decided  without  argument,  and  can,  therefore,  be 
disregarded.  In  MoiUctgue  v.  Flockton  Malins,  V.C., 
quite  plainly  misapprehended  the  decision  of  Lord 
St.  Leonards  in  Lumley  v.  Wag^ierf  for  while  he  cites 
his  statement  at  p.  618 — "  I  am  of  opinion  that  if  she 
had  attempted,  even  in  the  absence  of  any  negative 
stipulation,  to  perform  at  another  theatre,  she  would 
have  broken  the  spirit  and  true  meaning  of  the  con- 
tract as  much  as  she  would  now  do  with  reference  to 
the  contract  into  which  she  has  actually  entered  *' — - 
he  omitted  to  observe  the  sentence  at  p.  622  [quoted 
by  Lindley,  L.J.,  supra].  The  case  of  LunUey  v. 
Wagner  went  to  the  extreme  limit,  for  it  held  that, 
though  the  contract  was  one  of  which  the  court 
would  not  enforce  the  specific  performance,  yet  the 
defendant  was  bound  by  the  terms  of  his  express 
lusative  covenant. 

There  have  been  cases,  such  as  Di  MuUm  v.  (Hhson, 
where  the  court  has  gone  so  far  as  to  grant  an  injunc- 
tion in  the  absence  of  a  negative  covenant ;  but  sniih 
cases  are  very  rare,  and  certainly  not  to  be  followed 
without  extreme  consideration;  and  I  know  of  no 
other  cases  than  Webster  v.  Dillon  and  Muutagic  v. 
Flocklon  where  the  court  has  granted  an  injunction 
to  restrain  the  breach  of  a  contract  of  personal  ser- 
vice, under  such  circimistances. 

If  these  cases  are  to  be  followed,  the  court  would,  j 
for  example,  have  to  enforce  by  injunction  a  butler's  | 
breach  of  his  contract  of  service  for  any  time  he  ! 
should  employ  otherwise  than  in  his  master's  service ;  • 
for  a  similar  negative  term  can  be  clearly  implied  in  | 
every  such  contract. 

I  think  Kekewich,  J.,  has  in  the  present  case  gone 
far  beyond  any  of  the  previous  cases,  and  I  feel 
strongly  disinclined  to  follow  his  decision,  and  all  the 
more  so  that  the  form  of  injunction  sought  for  here 
is  not  really  wanted  bond  fide  for  the  puipose  alleged. 

I  think  tho  appeal  must  be  allowed,  and  the  costs 
in  this  court  and  in  the  court  below  will  be  the 
defendant's  costs  in  the  action. 

Solicitors  for  the  plaintiffs,  Vincent  <&  Vimrni,  for 
North  t&  So7i,  Leeds. 

Solicitors  for  tho  defendant.  West,  King,  Adams,  «fc 
Co, J  for  Moxon,  Pontefract. 


From  Chan.  Div.  April  9,  10,  21. 

BoNXARD  i\  Perrymax.  (a.) 

Practice  —  Defamation  —  fnj  miction  —  AppJicaiion  to 
restrain  publication  of  libel — Jurisdiction  of  Ihr  High 
Court — 'Rules  upon  which  court  ejrcrcises  discretion. 

Jurisdiction  to  grant  an  injunction  to  restrain  the 
publication  of  an  alleged  libel  pending  trial  or  after 
verdict  has  existed  in  the  common  law  courts  siurc  the 


(a.)  Beported  by  Spencer  L.  Holland,  Esq.y  Bar- 
rister-at-Law* 


Common  Law  Procedure  Act,  1854,  and  in  the  Chancery 
Division  since  the  Judicature  Actt  1873,  and,  by  sectioti 
25,  sub-section  8,  of  the  latter  Act  any  judge  of  the  High 
Court  can  grant  such  an  injunction  where  it  shall  appear 
^*just  or  convenient,^*  But  the  court  toill  be  very  cuutious 
against  granting  such  an  injunction  in  any  action  for 
defamation  previous  to  trial  where  justification  of  the 
defam^ation  is  pleaded,  and  loill,  as  a  rule,  detUine  to 
interfere  in  such  cases. 

Per  Kay,  L.J. — A71  affidavit  by  a  defendant  pleading 
justification  of  a  libel  in  opposition  to  an  interlocutory 
motion  for  restraining  tlie  publication  must  show  the 
grounds  of  his  belief  in  such  justification,  aiul,  in  default 
of  any  such  grounds  being  shown,  the  court  is  justified  in 
granting  such  an  injunction. 

Appeal  from  an  order  of  North,  J.,  for  an  inter- 
locutory injunction  restraining  the  defendant  until 
after  trial  of  action  from  publishing  or  circulating 
in  a  certain  newspaper  article  alleged  by  the  plainti£ 
to  be  a  libel. 

An  article  had  been  published  by  the  defendant,  as 
proprietor  of  the  Financial  Observer  and  Mining 
Herald,  makino^  strong  reflections  upon  the  character 
and  honesty  of  tho  puiintiffs  in  the  management  of 
certain  mining  companies.  The  article  appeared  in 
an  issue  of  the  7th  of  February,  1891,  but  had  been 
repeated  in  subsequent  issues.  The  plaintiffs  had 
obtained  from  North,  J.,  an  interlocutory  injunc|:ion 
restraining  the  defendant  from  any  further  issue  or 
i-epetition  of  the  aforesaid  article  pending  the  trial  of 
an  action  for  Ubel  entered  by  the  plaintiffs  against 
the  defendant  in.  the  Chancery  Division,  and  to  whic^ 
the  defendant  pleaded  justification  in  fact  of  th4 
statements  in  the  article.  Against  this  order  the 
defendant  now  appealed. 

('ozenS'Hardy,  ^.C\,.  and  W,  K  Vernon,  for  the 
appellant. — There  is  no  jurisdiction  in  the  Chancery 
Division  to  grant  an  interlocutory  injunction  in  an 
action  for  libel  pending  its  trial  before  a  jury,  and  in 
which  the  defendant  pleaded  justification  of  the  libel : 
Kelh/  V.  Kellond,  36  W.  R.  363,  20  a  B.  D.  569 ;  The 
Prudential  Assurance  Co,  v.  KtwU,  23' W.  R.  249,  L.  R. 
10  Ch.  App.  142.  The  jurisdiction  of  tne  Chancery 
Court  as  to  granting  injunctions  was  not  extended  by 
the  Common  Law  Procedure  Act,  1854,  ss.  79  and  82, 
nor  by  the  Judicature  Act,  1873,  s.  25,  sub-section  8, 
but  was  only  to  be  exercised  according  to  previously 
established  principles.  The  wording  of  the  Common 
Law  Procedure  Act,  though  wide,  should  not  be 
extended  to  interfere  with  any  common  law  rights  to 
a  trial  of  issues  by  a  jury.  The  cases  show  the 
established  principles  upon  which  interlocutory  in- 
junctions are  granted :  Saxby  v.  Easterbrftok,  27 
W.  R.  188,  3  C.  P.  D.  339,  this  was  after  verdict; 
Sutton  V.  South-Eastern  Mail  way  Co,,  14  W.  R.  130; 
Dai/  V.  Brownriiig,  Ti  W.  R.  217,  10  Ch.  D.  294; 
Bcddntn  V.  lieddow,  26  W.  R.  570,  9  Ch.  D.  89; 
Thorley's  Cattle  Food  Co,  v.  Massam,  28  W.  R.  966,  14 
Ch.  D.  763 ;  Hermann  Lmnj  v.  Bean,  32  W.  R.  994,  26 
Ch.  D.  306 ;  Liverpool  Household  Stores  v.  Smith,  36 
W.  R.  485,  37  Ch.  D.  170;  (JiutHz  Hill  Gold  jMining 
Co.  V.  Beall,  30  W.  R.  583,  20  Ch.  D.  501 ;  Coulson  v. 
Coulson,  3  Times  L.  R.  846.  Secondly,  an  injunction, 
if  within  the  jiuisdiction  of  the  Chancery  Court, 
ought  not  to  have  been  granted  in  the  present  case 
where  justification  was  pleaded,  which,  if  proved, 
would  show  the  publication  to  have  been  for  the 
public  interest  in  warning  persons  from  dealing  in 
the  companies  mentioned  in  the  article  or  with  the 
plaintiffs. 

The  Court  intimated  that  the  respondent's  counsel 
need  only  answer  the  latter  point. 

Napier    Higgins^     Q*C,^    and    Dunham y     for   tb*^ 
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respondents,  the  plaintifiGs. — The  discretion  of  the 
court  in  granting  an  interim  injunction  is  to  be 
determined  by  the  balance  of  justice  or  convenience, 
according  to  the  Judicature  Act,  s.  25,  and  ord.  50,  r. 
6.  The  defendant  would  not  be  damnified  by  the 
injunction  even  though,   ultimately,  the  libel   were 

S roved  true.  The  plaintiffs  would  certainly  be 
amnified  by  the  repetition  of  the  libel,  even  though 
ultimately  successful.  A  plea  of  justification  cannot 
oust  the  discretionary  jurisdiction  of  the  court  to 
grant  an  injunction.  The  court,  in  exercising  its 
discretion,  will  consider  the  evidence  on  affidavit  in 
support  of  the  plea  of  justification.  Here  the 
defendant's  affidavit  shows  no  facts  which  the  defend- 
ant is  able,  of  his  own  knowledge,  to  prove,  nor  his 
grounds  of  belief  in  the  facts  alkged  as  required  by 
ord.  38,  r.  3,  and  vide  Lord  Selbome's  remarks  in 
Bidder  v.  Bridges,  32  W.  E.  445,  26  Ch.  D.  1,  p.  8. 
The  onus  is  on  the  defendant  to  show  prima  facie 
evidence  of  justification.  Trial  by  jury  in  civil  actions 
for  libel  was  not  primarily  contemplated  even  by 
Fox's  libel  Act.  Since  the  Judicature  Acts,  such  a 
tribunal  is  optional.  The  plaintiff  had  a  clear  right 
to  bring  an  action  for  libel  in  the  Chancery  Division 
if  he  chose,  and  if  neither  party  took  any  step  to 
secure  a  jury,  a  judge  of  the  Chancery  or  any  other 
division  could  proceed  to  try  any  action  for  defama- 
tion. R.  S.  C,  1884,  ord.  36,  r.  2.  The  same  princi- 
ples on  which  the  cohort  or  judge  can  grant  interim 
injunctions  in  any  other  case  must  be  appHed  in  an 
action  for  defamation.  Here,  on  the  pnnciples  of 
justice  and  convenience,  and  in  the  absence  oi  prima 
facie  evidence  in  support  of  the  defendant's  plea. 
North,  J.,  granted  the  injunction,  and  his  order 
ought  to  be  sustained. 

Cozem-Hardyy  Q.C,  replied. 

By  consent,  apart  from  the  questions  of  jurisdic- 
tion and  legal  exercise  of  discretion,  the  action  was 
arranged  to  be  transferred  to  the  London  Special 
Juries  List  in  the  Queen's  Bench  Division  so  as  to 
expedite  its  trial. 

Cur,  adi\  viUt, 

Lord  Coleridge,  C.J.,  delivered  the  following 
written  judgment  of  the  whole  court  on  the  question 
of  jurisdiction,  and  of  the  majority  of  the  court  on 
the  question  of  the  exercise  of  discretion  : — 

The  plaintiffs  in  this  case  are  two  gentlemen 
carrying  on  business  as  financial  agents  under  the 
title  of  the  MercantQe  and  General  Trust.  The 
defendant  Ferryman  is  the  proprietor  and  publisher 
of  a  paper  called  the  Financial  Observer  and  Mining 
Herald.  The  defendant  Allen  is  in  some  way  (not 
material  to  ascertain)  con^iected  with  this  paper,  and 
appears  to  have  printed  the  particular  number  which 
contains  the  matter  of  which  the  plaintiffs  complain. 
In  the  number  of  the  7th  of  February,  1891, 
appeared  the  article  which  the  plaintiffs  assert  to  be  a 
libel  upon  them,  and  in  respect  of  which,  having 
issued  a  writ  in  the  Chancery  Division,  they  applied 
for  and  have  obtained  from  North,  J.,  tiie  injunction 
which  wo  are  asked  upon  appeal  to  dissolve.  One 
T>oint  raised  in  the  course  of  the  argument  has  become 
immaterial  to  decide — ^namely,  whether  the  Court  of 
Appeal,  sitting  with  its  full  number,  can,  according 
to  the  course  and  practice  of  the  court,  overrule  a 
court  consisting  of  three  or  any  other  number  of 
members,  if  the  decision  which  they  are  asked  to 
review  appears  to  be  clearly  wrong.  It  is  unneces- 
sary to  discuss  or  to  decide  this  question,  because  the 
previous  decisions  of  this  court  on  the  main  question 
before  us  appear  to  us  to  be  perfectly  correct,  and  we 
found  our  own  decision  upon  them.  It  is  only  neces- 
sary to  decide  two  questions — (1)  is  there  jurisdiction 


in  the  Supreme  Court  to  issue  an  injunction  to  lestiain 
the  publication  of  an  alleged  libel  either  at  all  or 
before  the  libel  has  been  adjudged  to  be  such?  ind 
(2)  is  this  a  case  in  which,  as  matter  of  diacretion, 
the  jurisdiction  should  be  exercised,  if  it  ezistB  ?  Tbe 
decision  of  the  first  question  is,  it  appean  maoiiert, 
independent  of  the  circumstances  of  any  puticnkr 
case ;  the  decision  of  the  second  entirely  d^>ends  upon 
them. 

As  to  the  first,  we  are  unable  to  entertain  any 
doubt ;  the  point  is  clear,  and  is  settled  by  authority. 
The  authorities,  indeed,  are  few  and  recent  for  obvious 
reasons ;  but  they  are  uniform  and  they  are  dear. 
Prior  to  the  Common  Law  Procedure  Act,  18M, 
neither  courts  of  law  nor  courts  of  equity  could  iasoft 
injxmctions  in  such  a  case  as  Uns;  not  oourts  of 
equity,  because  cases  of  libel  could  not  come  bef(se 
them ;  not  courts  of  law,  because  prior  to  ISM  they 
could  not  issue  injunctions  at  all.  But  the  79th  aod 
82nd  sections  of  the  Common  Law  Procedure  Ad, 
1854,  undoubtedly  conferred  on  the  courts  of  common 
law,  if  a  fit  case  should  arise,  the  power  to  gtant 
injunctions  at  any  stage  of  a  oause  in  all  penonal 
actions  of  contract  or  tort  with  no  limitations  as  to 
defamation.  This  power  by  the  Judicature  Act,  1878, 
was  conferred  upon  the  Chancery  Division  of  the  ffigji 
Court,  representing  the  old  courts  of  equity.  Never- 
theless, ^though  the  power  had  existed  since  ISH, 
there  is  no  reported  instance  of  its  exercise  by  a  court 
of  common  law  till  the  case  of  Saxhg  v.  Easkrhmt, 
which  was  decided  in  1878.  In  that  case  the 
injunction  was  not  applied  for,  nor,  of  course,  granted, 
tiU  after  a  verdict  or  judgment  had  ascertained  the 
publication  to  be  a  libel.  That  case  was  aoquiesped 
m ;  and  about  t^e  same  time  the  Chancery  tjivwtm 
be^n  and  has  continued  to  assert  the  jorisdictioii, 
which  has  be^i  questioned  before  us,  of  grantxDg 
injunctions  on  the  interlocutory-  application  of  one  d 
the  parties  to  an  action.  Sir  (George  Jessd  m  Tht 
Quartz  Hill  Consolidated  Gold  Mining  Co,  v.  BaS 
distinctly  asserted  the  jurisdiction ;  and  it  was  con- 
sidered and  established  in  an  elaborate  judgment  oi 
this  court  in  The  Liverpool  Household  Stores  Asionaiit^ 
V.  Smith,  in  which  Cotton,  L.J.,  affinning  indeed  the 
refusal  of  Kekewich,  J.,  to  issue  the  injunction  prayed 
for  in  that  case,  asserted  the  jurisdiction  in  pitin 
language,  and  went  on  to  explain  the  principles  oa 
which,  in  his  opinion,  the  jurisdiction  should  be 
exercised.  There  have  been  other  examples,  bat  thc« 
are  sufficient ;  and  we  do  not  doubt,  upon  the  tzae 
construction  of  the  statutes  and  upon  authority,  thit 
as  matter  of  jurisdiction  North,  J.'s  order  migjit 
lawfully  be  made. 

But  it  is  obvious  that  the  subject-matter  of  aa 
action  for  defamation  is  so  special  as  to  require  ex- 
ceptional caution  in  exercising  the  jurisdiction  to 
interfere  by  injunction  before  the  trial  of  an  adaon 
to  prevent  an  anticipated  vnrong.  The  right  of  free 
speech  is  one  which  it  is  for  the  public  interest  that 
individuals  should  possess,  and,  indeed,  that  they 
should  exercise  without  impediment  so  long  as  so 
wrongful  act  is  dono ;  and  imless  an  alleged  libd  ii 
untrue  there  is  no  wrong  committed;  but,  on  the 
contrary,  often  a  very  wholesome  act  is  performed  ia 
the  publication  and  repetition  of  an  alleged  hlx^ 
Until  it  is  clear  that  an  alleged  libel  is  untroe,  it  is 
not  clear  that  any  right  at  all  has  been  infringed: 
and  the  importance  of  leaving  free  speech  unfetteed 
is  a  strong  reason  in  cases  of  libel  for  dealing  most 
cautiously  and  warily  with  the  granting  of  i«/*«» 
injunctions.  We  entirely  approve  of  and  desire  to 
adopt  as  our  own  the  language  of  the  present  Mastff 
of  the  Rolls  in  Couhon  v.  Coulsou,  **  That  to  justiff 
the  court  in  granting  an  injunction  it  must  eome  toi 
decision  on  the  question  of  libel  or  no  libd  before  th» 
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jny  have  decided  whether  it  was  a  libel  or  not ;  that 
the  jurisdiction,  therefore,  was  of  a  delicate  nature, 
and  onght  only  to  be  exercised  in  the  clearest  cases, 
where  any  jury  would  say  that  the  matter  complained 
of  was  libellous,  and  where,  if  the  jury  did  not  so 
find,  the  court  would  set  aside  the  verdict  as  un- 
reasonable." In  the  particular  case  before  us,  indeed, 
the  libellous  character  of  the  publication  is  beyond 
dispute,  but  the  effect  of  it  upon  the  defendant  can  be 
finally  disposed  of  only  by  the.  jury,  and  we  cannot 
fed  sure  that  in  the  present  case  the  defence  of  justifi- 
oation  is  one  which,  on  the  facts  which  may  be  before 
them,  the  jury  may  find  to  be  wholly  imfounded; 
nor  can  we  tell  what  may  be  the  damages  recoverable. 
Moreover,  the  decision  at  the  hearing  may  turn  upon 
the  question  of  the  general  character  of  the  plaintiffs ; 
aod  this  is  a  point  which  can  rarely  be  investigated 
satisfactorily  upon  affidavit  before  the  trial,  on  which, 
forther,  it  is  not  desirable  that  the  court  should  ex- 
press an  opinion  before  the  trial.  Otherwise  an  in- 
jnnction  might  be  g^ranted  before  the  trial  in  a  case 
m  which  at  the  trial  nothing  but  nominal  domaffes,  if 
80  much,  could  be  obtained.  Upon  the  whole  we 
think,  with  great  deference  to  Korth,  J.,  that  it  is 
wiser  in  this  case,  as  it  generally  ai>d  in  all  but  ex- 
ceptional cases  must  be,  to  abstain  from  interference 
until  the  trial  and  determination  of  the  plea  of  justifi- 
cfttion. 

The  appeal,  therefore,  must  be  allowed  and  the 
order  disdiarged,  the  costs  in  this  court  and  in  the 
court  below  to  be  costs  in  the  cause. 

Kay,  L.  J. — I  agree  with  all  the  members  of  the 
court  that  since  the  passing  of  the  Common  Law 
Procedure  Act,  1854,  by  sections  79,  81,  and  82  of 
that  Act,  courts  of  common  law  had,  and  by  sections 
16  and  2d,  sub-section  8,  of  the  Judicature  Act,  1873, 
the  High  Court  of  Justice  now  has,  undoubted  juris- 
diction to  grant  injunctions  at  or  before  the  tnal  in 
actions  of  libel.     We  are  also  a^cd  that  in  such 
actions  this  jurisdiction  before  trial  should  be  very 
cautiously  exercised,  especially  because  the  (questions 
of  libel  or  no  libel,  ana  of  the  validity  of  a  justifica- 
tion, if  pleaded,  are  eminently  mattes  to  be  deter- 
mined by  the  verdict  of  a  jury.     The  only  point  in 
this  case  on  which  I  have  felt  any  difficulty  is  whether 
it  is  expedient  or  right  altogether  to  discharge  the 
interlocutoiy  injunction  which  has  been  granted.  The 
alleeed  Hbel  is  in  coarse  and  abusive  language,  which 
womd  incline  anyone  reading  it  to  the  belief  that 
some  personal  feeling  of  spite  or  malignity  against 
the  plaintiffs,  and  not  merely  a  desire  to  protect  the 
interests  of    the  public,  was  among  the  actuating 
motives  of  the  defendant.     Some  of  the  most  serious 
allegations  in  the  articles  are  those  by  which  the 
defendant  associates  the  plaintiffs  with  a  person  whom 
he  represents  to  be  of  mf amous  character.     I  know 
nothmg  whatever  of   the   individual    except   what 
appears  in  the  evidence  before  us,  and  have  no  means 
01  judging  whether  the  allegations  made  against  him 
are  true  or  false.     It  appears  from  another  page  in 
the  same  paper  that  since  February,  1890,  the  defend- 
ant has  been  in  the  habit  of  publishing  concerning 
this  person  accusations  in  some  of  the  strongest  lan- 
guaffe  of  his  well-fumished  vocabulary.    The  indivi- 
dual so  traduced  is,  it  seems,  the  editor  or  owner  of 
another  financial  paper  published  in  London,  called 
the  Financial  News,  and  the  defendant's  paper  states 
that  the  defendant  intends   to    repeat    the    article 
against  him  until  some  notice  is  taken  of  it  by  the 
London  County  Council  (of  which  we  are  told  this 
person  is  a  memb^),  the  Incorporated  Law  Society, 
-the  Houses  of  Parliament,  or  me  police.    The  article 
so  published,  which  the  defendant  intends  to  repeat, 
calls  the  person  denounced  a  City  thief,  a  vulture. 


speaks  of  his  swindles  and  his  nefarious  practices,  and 
says,  amongst  other  choice  phrases,  that  there  is  no 
phase  of  the  criminal  law  that  has  not  been  scoffed  at 
by  him,  and  that  fraud,  conspiracy,  burglary,  and 
fdony  have  been  used  to  aid  his  schemes  to  despoil 
and  hoodwink  the  public. 

Now  in  the  article  complained  of  in  this  action  it  is 
stated  that  the  plaintiffs  have  been  lucky  enough  to 
ingratiate  themselves  with  this  person  by  offering 
him  inducements  to  puff  one  of  the  companies  which 
they  promoted,  and  that  the  Mercantile  and  General 
Trust,  which  is  the  style  under  which  the  plaintiflB 
are  carrying  on  business,  is  composed  of  themselves, 
the  man  so  villificd,  and  two  other  persons  named 
Deakin  and  Campbell.  These  statements  that  the 
plaintiffs  are  carrym^  on  business  in  partnership  or  in 
close  association  with  a  man  who  is  described  in  this 
way  as  a  swindler  and  a  thief  are  undoubtedly  calcu- 
lated to  damage  the  plaintiffs  extremely,  if  not  to  ruin 
them.  We  are  relieved  from  one  of  the  d^culties  which 
occur  in  most  cases  of  this  kind,  because  counsel  have 
admitted  in  the  argument  before  us  that  if  the  state- 
ments in  this  article  are  untrue  it  is  unquestionably  a 
libel.  They  say,  however,  that  they  intend  to  plead 
that  the  statements  are  true,  and  the  truth  or  false- 
hood of  them  must  be  determined  at  the  trial  by  a 
jury.  They  decline  to  give  any  undertaking  not  to 
repeat  these  statements  before  the  trial,  but  insist  that 
the  defendant  has  a  right  to  do  so.  My  doubt  arises 
upon  the  affidavit  evidence  which  is  now  before  the 
court.  What  may  be  the  case  at  the  trial  I  can  only 
judge  at  present  from  that  evidence,  and  I  do  not 
wish  to  say  anything  which  can  influence  the  trial  in 
any  way.  [His  lordship  then  dealt  with  the  affidavits 
of  the  plaintiffs  and  of  the  defendant,  and  con- 
tinued : — 1  By  ord.  38,  r.  1,  it  is  provided  that  an 
affidavit  should  be  confined  to  such  facts  as  the  wit- 
ness is  able  of  his  own  knowledge  to  prove,  except  on 
interlocutory  motions,  on  which  statements  as  to  be- 
lief, with  the  grounds  thereof,  may  be  admitted.  Lord 
Selbome,  L.C.,  in  Bidder  v.  Bridges^  said: — "I  do 
not  think  this  court  can  for  a  single  moment  give 
countenance  to  the  notion  that  any  conmion  neglect, 
if  there  be  such  common  neglect,  of  the  provisions  of 
that  order  can  absolve  persons  from  ihe  consequences 
of  disregarding  them  when  the  question  is  raised,  as 
it  is  here  raised,  by  a  person  having  a  rif  ht  to  raise  it. 
That  order  requires,  m  effect,  that  affidavit  evidence 
as  to  matters  of  fact  by  a  person  who  is  not  able 
strictly  to  prove  them  must  show,  not  only  the  fact, 
but  cJso  the  grounds  of  his  beUef." 

To  the  same  effect  is  the  judgment  of  the  late 
Master  of  the  KoUs  in  the  Court  of  Appeal  in  The 
Quartz  Hill  Oold  Mining  Co,  v.  Beally  where  the  injimc- 
tion  in  a  hbel  case  case  was  dissolved  partly  on  the 
ground  that  the  plaintiff's  affidavit  did  not  comply 
with  this  order.  Speaking  for  myself,  I  entiiily 
agree  with  this  view  of  the  meaning  and  effect  of 
this  order,  and  think  it  essential  to  the  ends  of  justice 
that  it  should  be  strictly  observed.  In  the  case  now 
before  us  the  defendant's  answer  to  the  express  and 
categorical  denial  by  the  plaintiffs  of  any  kind  of 
association  with  the  person  in  question  is  only  met 
by  these  statements  as  to  the  defendant's  belief, 
which  do  not  attempt  to  show  the  grounds  of  his  be- 
lief otherwise  than  by  stating  that  the  association  is 
through  Engel  or  Campbell,  and  there  is  no  other 
evidence  in  support  of  the  defendant's  case  on  this 
point. 

Now,  I  agree  that  in  order  to  justify  the  court  ii^ 
granting  an  interlocutory  injunction  in  such  a  casb 
there  must  be  strong  jt>n'7}u3  fade  evidence  that  the 
statement  is  untrue.  In  my  opinion,  in  this  state  of 
the  affidavits,  there  is  that  stronger i^Tn^/ocie  evidence. 
If  that  is  so,  according  to  the  ordinary  practice,  the 


438 


THE  WEEKLY  REPORTED.    [Ma79,ia9i.]   Vol.  XXXIX. 


CoTJBT  OF  Appeal. 


Beckett  v.  Tower  Assets  Co. 


CouBT  of  Appeal. 


court  should  be  actuated  in  grantmg  or  refusing  the 
injunction  by  consideration  of  what  is  commonly 
termed  the  balcuice  of  convenience  and  inconvenience. 
To  which  side  in  this  case  does  that  balance  incline  ? 
If  this  injunction  be  continued  in  the  whole  or  in 
part  it  will  not  prevent  the  defendant  from  protect- 
ing the  public  by  any  other  statements  he  can 
legitimately  make  against  the  plaintiffs ;  it  will  only 
prevent  him  from  repeating  this  particular  allega- 
tion. Even  if  at  the  trial  the  defendant  should  be 
able  to  culduce  evidence  showing  that  the  plaintiffs' 
denial  of  their  association  with  a  person  described  as 
a  swindler  is  untrue,  it  is  impossible  to  conceive 
that  the  defendant  can  be  <mmnified  by  being 
restrained  meanwhile  from  repeating  it.  On  the 
other  hand,  I  can  easily  believe  tlmt  this  state- 
ment, if  repeated,  as  the  defendant  admits  he  intends 
to  do  in  the  interval  before  the  trial,  may  occasion 
very  great  injury,  if  not  ruin,  to  the  plaintiffs.  If  it 
should  turn  out  at  the  trial  of  this  action  that  the 
plaintiffs'  denial  on  this  point  is  true  and  that  the  de- 
fendant's allegation  is  false  an  irreparable  injury  may 
have  been  done  to  the  plaintiffs  by  denying  them  this 
relief  by  interim  injunction.  I  think  the  true  result 
of  the  affidavit  evidence  is  that  the  defendant  has  a 
suspicion  of  the  plaintiffs'  connection  with  the  person 
whom  he  so  defames  for  which  he  is  not  able  to  allege 
any  substantial  foundation.  For  these  reasons  I 
should  have  granted  the  injunction,  at  least  as  to  this 
part  of  the  Hbel,  and  I  should  have  been  glad  if  the 
Court  of  Appeal  had  been  prepared  to  sustain  it. 

Appeal  allowed. 

Solicitors  for  the  appellant,  VeriwUf  Sony  &  Co, 

Solicitors  for  the  respondents,  Wataon  &  WaUon, 


From  Q.  B.  Div.  March  21. 

Beckett  v,  TOwer  Assets  Co.  (a.) 

Bill  of  sale — Assignment  and  hire  and  purchase  agree- 
mefit — lyue  nature  of  the  transaction — Bills  of  Sale 
Acts,  1878  (41  d:  42  Vict,  c,  31),  s,  4,  and  1882  (45  & 
46  Vict,  c,  43). 

The  plaintiff  having  applied  to  the  defendants  for  an 
advance  of  £30  upon  the  security  of  his  furniture,  it 
tuas  arranged  that  the  landlord,  to  ivhom  the  plaintiff 
oived  £2d  for  rent,  should  put  in  a  friendly  distress, 
when  the  defendants  would  buy  the  goods  from  him. 
The  landlord  accordingly,  at  the  plaintiff *s  request,  dis- 
trained upon  the  goods  in  qiiestitm  for  £25  rent  due,  and 
the  goods  seized  were  appraised  at  £29  os.  The  hroher 
then,  at  the  request  of  the  plaintiff,  sold  the  goods  to  the 
defendants  at  the  condemned  price.  The  next  day  the 
defendants  produced  an  agreement  hy  which  the  goods 
were  to  he  hired  to  the  plaintiffs  wife  upon  the  terms 
that,  on  payment  of  £oO  hy  monthly  instalments,  the 
goods  were  to  become  her  property,  the  defendants  to  have 
power  to  take  2*osses6ion  upon  non-performance  of  any  of 
the  provisions  of  the  agreement.  The  plaintiff  objected  to 
pay  £50  for  an  advance  of  £29  os,,  upon  which  the 
defendants  said  that  they  had  bought  the  goods,  and  that 
the  plaintiff  kneiv  ivhether  they  were  worth  £50  or  not. 
The  plaintiff  then  said  that  he  saw  how  he  tvas  placed, 
and  his  wife  signed  the  hiring  agreement.  7'his  agree- 
ment ioas  not  registered  as  a  bill  of  sale.  Default  having 
been  made,  the  defendants  took  possession,  and  the  pkiin- 
Uff  brought  this  action  to  recover  damages  for  trespass  to 
he  goods. 

Held,  that  the  true  inference  from  the  fact^  was  that 

(a.)  Reported  by  W.  F.  Barrt,  Esa.,  Barrister-at- 
Law. 


by  the  purchase  from  the  landlord  the  property  in  tte 
goods  passed  to  the  defendants,  subject  to  a  rmilting 
trust  in  favour  of  the  plaintiff  until  the  executioh  of  tit 
hiring  agreement ;  that,  as  the  beneficial  intered  in  the 
goods  remained  in  the  plaintiff  until  the  exeadicn  of  that 
agreement,  the  defendants  had  no  title  to  the  goods  iidt" 
pendently  of  that  agreement ;  and  that,  as  tJte  ayreemeut 
was  not  registered  under  the  Bills  of  Sale  Adi,  the 
plaintiff  tixis  entitled  to  recover. 

Judgment  of  Cave,  J.  ([1891]  1  Q.  B.  1),  rerened. 

Appeal  from  the  judgment  of  Cave,  J.,  in  faTom 
of  the  defendants,  upon  the  trial  of  an  actkai  to 
recover  damages  for  trespass  to  goods. 

The  facts  were  as  follows : — 

In  October,  1888,  the  plaintiff,  seeing  an  adrertiBe- 
ment  of  the  defendants',  applied  to  them  for  a  Ion 
of  £30  upon  the  security  of  his  furniture.    A  msi 
named  Collins,  from  the  defendants'  office,  aooord- 
ingly  made  an  inventory  of  the  fumitore  and  indulBd 
in  it  by  consent,  though  after  sonre  objection,  the  toob 
and  plant  of  the  plaintiff's  trade.     At  this  time  tbe 
plaintiff  owed  his  landlord  some  rent,  but  the  land- 
lord was  not  pressing  for  it.    Collins  suggested  tiut 
it  would  be  much  better  not  to  have  a  biU  of  sale,  bat 
to  get  the  landlord  to  put  in  a  friendly  distress,  as  ft 
would  save  exposure,  give  them  a  better  title,  and  be 
a  better  security  to  the  plaintiff  against  any  fotoie 
creditor.     The  next  day  the  plaintiff  went  to  tie 
defendants'  office  and  assented  to  this  course.   TbA 
landlord  accordingly,  at  the  request  of  the  plaintii!^ 
put  in  a  friendly  distress  for  £25,   rent  due  on  Sep- 
tember 29,  1888,  and  Hoe  goods  seized  were  appraiaed 
at  £29  5s.     On  October  17  Godbolt,  a  representatire 
from  the  defendants,  went  to  the  plaintiff's  honse,  and 
the  plaintiff  having  signed  a  memorandum  requesting 
the  broker  to  sell  the  goods  to  the  defendants  at  ibe 
condemned  price,  Cro&olt  paid  the  broker  £29  os., 
and  got  a  receipt  from  him.    The  next  day,  Octoba 
18,  the  plaintiff  and  his  wife  went  to  the  ddfendanta^ 
office,  wen  a  hiring  agreement  of  the  goods  from  the 
defendants  to  the  pluntiff'B  wife  was  prodnoed  for 
her  signature.     By  this  agreement  the  hirer  was  to 
pay  the  defendants  £1  8s.  a  month  until  the  sum  of 
£50  was  paid,  when  the  goods  were  to  become  bos; 
the  hirer  was  from  time  to  time  to  pay  the  rent  dne 
in  respect  of  the  house  where  tJie  go<xLs  were:  andia 
case  the  hirer  should  make  default  in  pa3rment  of  vf 
money  payable  under  the  agreement,  or  should  break 
or  fail  to  perform  or  observe  any  of  the  ppoviskm  o^ 
the  agreement,  the  defendants  were  to  be  at  Hberty 
to  enter  the  house  and  take  possession  of  the  goods 
and  sell  them.    The  plaintiff  objected  to  paying  £^ 
for  an  advance  of  £29  5s.,  on  which  the  ddendants' 
representative  said,  **You  can  please  yourself;  « 
have  bought  the  goods,  and  you  know  whether  tb^ 
are  worth  £50  or  not."    The  plaintiff  thereupon  said 
that  he  saw  **  how  he  was  placed,"  and  told  his  wife  to 
sign  the  agreement,  which  she  did.   The  plaintiff  tbes 
signed  another  document,  guaranteeing  tne  due  pay- 
ment of  the  sums  xmder  the  hiring  agreement   Ibe 
monthly  instalments  were  duly  paid,  but  the  rent  w« 
not  punctually  paid,  and  an  agreement  was  made 
between  the  plaintiff  and  his  landlord  that  the  qior- 
ter's  rent  due  on  Lady  Day,  1889,  should  he  paid  by 
instalments. 

On  June  20,  instalments  of  the  rent  bein*  in 
arrear,  the  landlord  agreed  to  forego  the  whole  of  the 
rent  from  Christmas  to  Midsummer  nrorided  the 
plaintiff  would  give  up  possession  of  Ae  house  « 
June  24,  and  on  the  same  day  tiie  landlord  sent  to  the 
defendants  an  undertaking  not  to  distrain  for  any 
rent  due  to  Midsmnmer  if  the  plaintiff  gave  up  po*' 
session  of  the  house  on  or  before  that  date. 

On  June  22  the  plaintiff  wrote  to  the  defendants 
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that  he  was  going  to  remain  in  the  house  with  the 
floods  for  another  week,  but  was  to  hand  over  the 
kBjs  and  turn  over  the  lodgers  to  the  landlord  on  the 
24th.  The  defendants  thereupon  asked  the  land- 
lord to  extend  his  undertaking  of  the  20th,  which  was 
lefiued.  Consequently,  on  the  evening  of  the  24th, 
the  defendants  seized  and  removed  the  ^oods.  The 
plaintiff  had  on  the  morning  of  the  24th  delivered  up 
the  keys  of  the  house  to  the  lajidlord.  The  I'ury 
found  that  the  value  of  the  plaintiff's  tools  was  £30 ; 
that  the  value  of  the  furniture  was  £33 ;  and  that  the 
plaintiff  sustained  damage  to  the  amount  of  £125  in 
addition  to  the  value  of  the  goods.  It  was  arranged 
that  all  other  questions  should  be  decided  by  the 
learned  judge.  The  learned  judge  held  that  the 
transaction  was  a  sale  by  the  plaintiff  to  the  defend- 
ants with  a  right  of  repurchase,  and  that  the 
transaction  was  independent  of  a  document;  and, 
forther,  that,  whether  the  transaction  was  a  sale  or 
mortgage,  there  was  no  document  requiring  registra- 
tion imder  the  Bills  of  Sale  Acts:  see  [1891]  1 
Q.  B.  1. 
The  plaintiff  appealed. 

Heni^  ColHns,  Q,C,,  and  TT'.  E.  Hume  WilUamSy  for 
^plaintiff. 

Sir  Horace  Davey,  Q'C,  Cock,  Q.C,  wid  H  Eeed, 
for  the  defendants. 

The  following  cases  were  referred  to  : — In  re  Wataon, 
38  W.  K.  567,  25  Q.  B.  D.  27  ;  and  MadcU  v.  ThomaSy 
ante,  p.  280,  [1891]  1  Q.  B.  230. 

Cur,  adv,  vult, 

March  21. — Fry,  L.J. — The  facts  have  been  stated 
very  fully  by  the  learned  judge  in  the  court  below, 
and  I  accept  the  facts  as  stated  by  him.  Upon  those 
facts  the  questions  arose  whether  the  defendants  had 
any  titie  to  the  goods  independentiy  of  the  hire- 
purchase  agreement,  and  whether  that  agreement 
required  registration  as  a  bill  of  sale.  A  great  deal 
of  argument  was  addressed  to  us  as  to  how  far  the 
court  will  look  into  the  real  transaction  between  the 
parties,  and  how  far  such  an  investigation  may  bear 
iqxm  the  operation  of  the  Bills  of  Sale  Acts.  It 
seems  to  me  to  be  plain  upon  the  true  construction  of 
the  statute  that,  in  considering  questions  under  the 
Act,  the  court  may,  and  therefore  must,  inquire  into 
the  real  nature  of  the  transaction.  For  instance,  the 
question  whether  a  bill  of  sale  is  within  the  Bills  of 
Sale  Act,  1882,  turns  upon  the  inquiry  whether  it  was 
given  as  security  for  the  repayment  of  money.  If  it 
is  so  given,  however  absolute  in  form  it  may  be,  it  is  a 
hill  of  sale  within  the  provisions  of  that  Act.  Thus, 
if  A.  be  the  real  owner  of  the  goods,  and  B.  the 
pretended  owner,  and  B.  by  a  document  purports  to 
let  the  goods  to  A.  with  a  liberty  to  B.  in  a  certain 
event  to  seize,  this  may  be  construed  as  a  Hcence  by 
A.,  the  real  owner,  to  B.  to  take  possession,  and 
requires  registration.  That  was  the  case  of  Madell  v. 

Again,  the  real  truth  of  the  transaction  must 
be  applied  to  the  construction  of  the  document,  and 
if  the  document  so  construed  would  be  a  bill  of  sale 
it  requires  registration.  This  was  the  case  of  In  re 
WttUon.  But  if  the  defendant  has  a  title  by  some 
transaction  independently  of  any  document,  and 
then  a  document  is  executed  which,  according  to  its 
true  Qonstruction,  is  a  bill  of  sale,  and  it  is  not 
registered,  the  mere  avoidance  of  the  bill  of  sale  will 
not  deprive  the  defendant  of  his  independent  titie. 
In  the  present  case  it  is  said  that  the  defendants  had 
such  an  independent  title.  We  must  inquire  whether 
they  had.  I  agree  with  the  learned  judge  in  thinking 
that  the  answer  to  the  inquiry  depends  upon  this — 


what  was  the  real  intention  of  the  parties  ?  And,  in" 
determining  that,  I  also  agree  that  we  must  have 
regard  to  the  substance,  and  not  the  mere  form  of 
the  transaction,  to  the  position  of  the  parties,  and  the 
whole  circumstances  under  which  tiie  transaction 
came  about. 

Now,  it  is  to  be  observed  that  in  the  present  case 
the  transaction  derived  its  force  from  the  consent  of 
the  plaintiff  Beckett,  and  the  distress  put  in  by  the 
landlord  was  a  Mendly  distress,  and  it  might,  indeed, 
almost  be  deemed  a  sham  distress,  including,  as  it  did, 
the  tools,  which  could  not  be  distrained  by  law  with- 
out the  consent  of  Beckett;  and  in  like  manner 
the  valuation  was  not  real,  as  it  was  the  exact 
amount  of  the  money  advanced.  It  is  obvious,  there- 
fore, that  the  transaction  depended  on  the  intention  of 
Beckett  in  conveying.  Now,  it  appears  to  me  that 
the  true  construction  of  the  facts  is  that  it  was  agreed 
between  the  parties  that  there  was  to  be  a  sale  and  a 
hire-purchase  agreement ;  that  the  sale  was  to  be  in 
appearance  absolute ;  and  to  operate  as  a  sale  if  and 
when  the  hire-purchase  agreement  was  executed ;  but 
that  if  it  was  not  executed  then  the  beneficial  interest 
in  the  goods  did  not  pass,  the  intention  bein^  that  in 
sudi  an  event  the  property  should  pass  subject  to  a 
resulting  trust.  To  illustrate  my  moaning,  let  me 
take  the  interval  of  time  between  the  hour  on  the  17  th 
of  October  when  the  sham  sale  took  place  and  the 
hour  of  the  18th  of  October  when  the  hire-purchase 
agreement  was  executed.  How  did  things  stand.  If 
the  defendants  had  refused  to  execute  the  hire- 
purchase  agreement,  could  they  have  held  the  property 
in  the  goods  as  against  Beckett ;  or  in  that  interval 
could  he  have  recovered  the  goods  on  his  repayment  of 
the  simi  advanced  by  the  defendants,  with  expenses  ? 
It  appears  to  me  that  he  might  have  recovered  the 
goods  if  on  the  18th  of  October  the  defendants  had 
refused  to  execute  the  hire-purchase  agreement.  I 
conclude,  therefore,  that  though  it  was  the  intention 
of  both  parties  that  t^e  leg^  estate  should  pass,  it 
was  to  pass  subject  to  a  resulting  trust  in  favour  of 
Beckett  until  the  hire-purchase  agreement  was 
executed.  It  follows  from  that  view  that  there  was 
no  independent  titie  in  the  defendants;  that  the 
beneficial  interest  in  the  goods  remained  in  Beckett 
until  the  hire-purchase  agreement  was  executed ;  that, 
tiierefore,  the  defendants  had  not  any  titie  in- 
dependent of  the  bill  of  sale,  and  consequentiy,  as 
they  had  no  titie  but  under  that,  and  it  was  not  regis- 
tered, the  plaintiff  was  entitied  to  recover.  I  think, 
therefore,  that  the  conclusion  of  the  learned  judge 
was  erroneous  in  not  giving  effect  to  the  resulting 
trust,  which  arose  from  the  real  nature  of  the  trans- 
action and  the  circumstances  of  the  case.  The 
learned  judge  relied  upon  the  language  used  by 
Beckett  when  his  wife  was  asked  to  execute  the  hire- 
purchase  agreement.  But  it  appears  to  me  that  the 
remark  that  he  saw  how  he  was  placed  only  shows 
that  Beckett  was  ignorant  of  his  true  rights,  and 
therefore  complied  with  the  terms  inserted,  by  the 
defendants  in  the  hire-purchase  agreement.  The 
judge,  in  my  opinion,  placed  too  much  reliance  upon 
that  remark  of  BeckeU,  which  merely  expressed  tiie 
difficulty  of  the  position  in  which  he  found  himself. 

There  is  another  ground  on  which,  also,  if  it  were 
necessary,  I  am  inclined  to  think  that  the  juds^ent  is 
erroneous.  The  defendants  justified  their  seizure  by 
reason  of  the  default  of  Beckett  in  paying  his  rent. 
But  it  appears  to  me  that  there  was  evidence  to  show 
that  there  was  a  course  of  dealing  between  the  parties 
which  would  preclude  them  from  availing  themselves 
of  that  default;  because  from  December,  1888,  to 
June,  1889,  there  had  been  a  series  of  undertakings 
given  by  the  landlord  not  to  distrain  until  a  certain 
day,  and  this  had  been  accepted  by  the  defendants, 
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and  he  had  given  such  an  undertaMng  down  to  June 
24,  and  the  defendants  had  sent  to  inquire  whether  it 
would  be  enlarged,  and,  fiTiHing  no  further  under- 
taking would  be  given,  they  entered  and  seized  on 
June  24,  when  the  undertaking  was  in  force.  It  is 
not  necessary  to  decide  the  point,  but  I  am  disposed 
to  think  the  judgment  wrong  on  that  ground.  The 
result  is  that  we  must  set  aside  the  judgment,  and 

five  judgment  for  the  plaintiff  for  tiie  amount  found 
y  the  jury. 

BowEN,  L,J. — I  am  of  the  same  opinion.  It  is 
necessary  to  bear  in  mind  that  Iho  Bills  of  Sale  Act 
avoids,  not  the  transaction,  but  the  document.  If  the 
transaction  can  stand  without  the  document,  there  is 
no  provision  in  the  Act  avoiding  the  transaction. 
To  my  mind  this  transaction  of  purchase  and  hire 
might  be  thought  to  be  a  sham  but  for  one  thine. 
The  sale  cannot  be  a  sham  as  against  the  landlord. 
It  is  impossible,  therefore,  to  say  that  no  legal  effect 
attaches  to  that  part  of  the  transaction.  StiU,  though 
that  is  so  as  against  the  landlord,  there  was  an  under- 
standing or  agreement — and  we  must  so  find  as  a  fact 
— ^between  the  debtor  and  creditor  that,  while  the 
property  in  the  goods  passed  to  the  creditor,  the 
goods  were  to  bo  held  upon  trust  for  the  debtor  until 
some  other  document  settling  the  rights  of  the  parties 
had  been  signed.  The  b^eficial  property  in  the 
goods  remained  in  the  debtor  until  the  execution  of 
that  document.  That  beine  so,  the  creditor  is  placed 
in  this  dilemma.  The  goods  were  only  to  become  his 
by  virtue  of  a  further  document.  If  the  hiring  agree- 
ment eives  him  the  title,  it  is  an  assurance  of  personal 
chattels,  and  therefore  a  bill  of  sale  within  the  Act. 
If  the  hire  agreement  only  operates  as  a  licence  to  the 
creditor  to  take  possession  of  the  goods,  the  beneficial 
interest  being  in  the  debtor,  it  is  a  licence  to  take  pos- 
session of  personal  chattels  as  security  for  a  debt,  and 
a  bill  of  sale  within  the  Act.  In  either  view  the 
hiring  agreement  is  a  bill  of  sale  within  the  Act,  and 
a  necessary  document  as  part  of  the  defendant's  title. 
That  seems  to  me  to  be  the  true  interpretation  to  be 
placed  upon  this  transaction.  The  inference  which 
we  are  drawing  from  the  facts  and  circumstances  of 
the  case  does  not  seem  to  have  been  presented  to  the 
learned  judge  in  the  court  below.  Upon  the  question 
of  waiver  I  have  nothing  to  add  to  what  has  been  said 
by  Fry,  L.  J. 

Lord  EsHEB,  M.R.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Pumfrey, 

Solicitors  for  the  defendants,  EvariB  &  Batchelor. 


From  Q.  B.  Div.  \ 
[and  a  B.  Div.]  / 


March  2,  12. 


Reg.    v.  Commissioxers   under   the   Boiler 
Explosions  Act,  1882.  (a.) 

Boiler  —  Boiler  explosion  —  Explosion  in  coal  mine — 
Meaning  of  "iiiVcr"  —  Juriediction  of  Board  of 
Trade  to  order  inquiry — Boiler  Explosions  Act,  1882 
(45  t£r  46  Vict,  c.  22),  ss,  3,  4 — Bctiler  Explosions  Act, 
1890  (53  <Sk  54  Vict  c.  35),  s,  2. 

By  section  4  of  the  Boiler  Explosions  Act,  1882,  the 
Act  teas  not  to  apply  to  '*  any  hoiUr  used  exclusively  for 
domestic  purposes,  or  to  any  boiler  used  in  the  service  of 
her  Majesty,  or  any  toiler  on  hoard  a  steamship  having  a 
certificate  from  the  Board  of  Trade,  or  to  any  boiler  ex- 
la,)  Reported  by  T.  R.  CJolquhoun  Dill  and  W.  F. 
Baebt,  Esqs.,  Bairisters-at-Law. 


plosion  into  which  an  inquiry  may  he  held  under  the 
provisions  of  the  Coal  Mines  Begulation  Act,  IS12,  and 
the  Metalliferous  Mines  Begulation  Act,  1872." 

By  section  2  of  the  Boiler  Explosions  Act,  1890,  "  So 
much  of  section  4  of  the  Boiler  Explosions  Act,  1882,  as 
relates  to  any  boiler  other  than  a  boiler  ustd  in  the  trrr.Ve 
of  her  Majesty,  or  used  exclusively  for  domestic  j  vrj/o^s, 
is  hereby  repealed,  and  the  said  Act  shall  aj/ply  iu  the 
case  of  any  boiler  explosion  occurring  en  lonrd  a  British 
ship," 

Held,  that  the  provision  in  section  4  of  the  Act  of  1882 
excepting  from  the  operation  of  that  Act  any  boiler  ex- 
plosion into  which  an  inquiry  may  be  held  under  the 
Mines  Begulation  Acts,  1872,  was  repealed  by  section  2 
of  the  Act  of  1890,  and  therefore  the  Board  of  Trade  has 
jurisdiction  under  the  Act  of  1882  to  order  an  inqniry 
into  such  a  boiler  explosion. 

On  the  surface  of  a  mine  there  was  a  boilery  fram 
which  the  steam  was  conveyed  by  a  pipe  down  the  shaft 
of  the  mine  andalmig  the  workings  to  a  receiver,  and /rem. 
the  receiver  by  a  pipe  to  an  engine  in  the  mine,  Stc}>- 
valves  were  placed  upon  the  pipe  at  different  placrSy  the 
last  valve  being  close  to  the  engine,  the  distance  fnmi  the 
boiler  on  the  surface  to  the  engine  being  1,363  feft. 
When  all  the  valves  were  open  steam  passed  frota  the 
boiler  to  the  engine.  An  explosion  having  occurred  at 
the  valve  close  to  the  engine. 

Held  {hy  Lord  Halsbury,  L.C.,  and  Lord  'Ester, 
M.R. ;  iVy,  L.J.,  dotibting),  that  the  place  where  fie 
explosion  occurred  was  apart  of  the  **  boiler  "  within  the 
meaning  of  that  word  as  defined  hy  section  3  of  the  Boiler 
Explosions  Act,  1882 — "  a  closed  vessel  used  for  gmtrat" 
ing  steam,** 

Decision  of  the  Queen'  Bench  Division  affirmed. 

This  was  the  argument  of  a  rule  nisi  obtained  on 
behalf  of  the  Tyne  Coal  Ck).  (Limited),  calling  upon 
the  commissioners  appointed  by  the  Board  of  Trade 
imder  the  Boiler  Explosions  Act,  1882,  to  show  cause 
why  a  writ  of  prohioition  should  not  issue,  prohibit- 
ing them  from  further  proceeding  with  any  inqniiy 
or  formal  investigation  into  the  causes  or  circnm- 
stances  attending  an  explosion  of  a  stop  valve  in  a 
coal  mine  of  the  Tyne  Ck>al  Co.  (Limited.) 

The  facts  were  as  follows  : — 

On  the  13th  of  September,  1890,  an  explosion  took 
place  in  a  pit  of  the  Tyne  Coal  Co.'s  Collieries  at 
Hebbum-on-Tyne.  In  this  pit  there  was  an  engine 
which  was  used  for  the  purpose  of  pumping  water 
from  the  pit  to  the  surface.  The  engine  was  driven  by 
means  of  steam  conveyed  to  it  in  the  f oUowing  man- 
ner : — On  the  bank  or  surface  of  the  mine  was  a  boiler  to 
which  a  metal  pipe  was  attached  leading  to  the  top  of 
the  shaft,  a  mstance  of  122  feet.  The  rnpe  then 
descended  the  shaft  1,056  feet,  and  was  laid  along 
the  workings  for  a  distance  of  140  feet  to  a  reoeiver. 
A  pipe  then  led  from  the  receiver,  a  distance  of  45 
feet  to  the  engine.  Stop  valves  were  placed  on  the 
pipe  near  the  boiler,  and  at  the  bottom  of  the  shaft, 
and  also  upon  the  pipe  leading  from  the  reoeiyer  to 
the  engine,  and  another  stop  valve  was  placed  near 
the  engine.  When  any  one  of  the  valves  above 
mentioned  was  closed  the  passage  of  steam  from  the 
boiler  to  the  engine  was  stopped,  and  when  all  the 
valves  were  open  steam  passed  from  the  boiler  to  the 
enmie. 

On  the  13th  of  September  all  the  valves  were  open 
with  the  exception  of  the  valve  near  the  engine.  'Aat 
one  was  closed  so  that  repairs  might  be  effected  to  the 
engine.  There  was  at  this  time  a  high  pressure  of  steam 
in  the  boiler  and  in  the  pipe,  and  the  valve  which  was 
closed  was  blown  out.  Steam  consequently  escaped 
and  two  workmen  were  scalded  to  death. 

Upon  receiving  notice  of  this  explosion  the  Board 
of  Trade  directed  one  of  their  engineers  to  make  a 


Vol.  XXXIX,    [May 9, 1801.]    THE  WEEKLY  REPORTER. 


441 


Ct.  of  Appeal.     Eeo.  v.  Commissioners  under  the  Boilee  Explosions  Act,  1882.     Ct.  of  Appeal. 


^  inquiry  into  the  matter  under  section  6 
of  the  Boiler  Explosions  Act,  1882,  and  he  held  an 
inquiry,  though  objection  was  taken  by  the  Tyne  Coal 
Go.  on  the  ground  that  the  occurrence  did  not 
come  within  the  Boiler  Eimlosions  Act«,  1882  and 
1890. 

Upon  receiying  the  report  of  the  preliminary  in- 
quiry the  Board  of  Trade  ordered  a  formal  investiga- 
tion to  be  held. 

By  section  3  of  the  Boiler  Explosions  Act,  1882, 
**  In  this  Act  the  term  *  boiler '  means  any  closed 
▼essel  used  for  generating  steam,  or  for  heating 
water,  or  for  heating  other  liquids,  or  into  whi(£ 
steam  is  admitted  for  heating,  steaming,  boiling,  or 
other  similar  purposes." 

By  section  4,  the  Act  "shall  not  apply  to  any 
boiler  used  exclusively  for  domestic  purposes,  or  to 
any  boiler  used  in  the  service  of  her  Majesty,  or  to 
any  boiler  on  board  a  steamship  having  a  certificate 
from  the  Board  of  Trade,  or  to  any  boiler  explosion 
into  which  an  inquiry  may  be  held  under  the 
provisions  of  the  Coal  Mines  Regulation  Act,  1872, 
and  the  Metalliferous  Mines  Kegulation  Act,  1872,  or 
either  of  them." 

Section  2  of  the  Boiler  Explosion  Act,  1890,  pro- 
vides as  follows: — "So  much  of  section  4  of  the 
Boiler  Explosions  Act,  1882,  as  relates  to  any  boiler 
other  than  a  boiler  used  in  the  service  of  her  Majesty, 
or  used  exclusively  for  domestic  purposes,  is  hereby 
repealed,  and  the  said  Act  shall  apply  in  the  case 
of  any  boiler  explosion  occurring  on  board  a  British 
ship." 

Sir  R,  E,  Webster,  A.G.,  and  Sir  E.  Clarke,  S,G, 
[H,  Sutton  with  them),  on  behalf  of  the  commissioners, 
showed  cause. — ^This  was  an  explosion  of  a  "  boiler  " 
within  the  Boiler  Explosions  Act,  1882.  This  pipe  is 
one  continuous  vessel  with  the  boiler  and  receiver  which 
it  coxmects ;  it  is  a  "  closed  vessel  used  for  generating 
steam  "  within  the  definition  of  **  boiler  **  in  section  3 
of  the  Act  of  1882.  Secondly,  section  2  of  the 
Boiler  Explosions  Act,  1890,  has  repealed  the  excep- 
tion contained  in  section  4  of  the  Act  of  1882  as  to 
boiler  explosions  to  which  the  Coal  Mines  Eegidation 
Act,  1872,  M)plie8,  and  the  Board  of  Trade  now  has 
power  to  order  an  inquiry  in  these  cases  also.  Be- 
tween the  passing  of  the  Coal  Mines  Regulation  Act, 
1887,  and  the  Act  of  1890  inquiries  into  boiler 
explosions  in  coal  mines  were  regulated  by  the  Act  of 
1887,  which  by  section  83  was  to  be  read  into  the  Act 
of  1882,  but  now  by  the  Act  of  1890  the  Board  of 
Trade  has  also  power  to  order  an  inquiry. 

Moulion,  Q.C.,  and  Danckwerts,  in  support  of  the 
rule. — ^This  is  not  a  **  boiler  "  ;  it  is  a  pipe,  a  mere 
conduit  for  the  passage  of  steam,  not  a  vessel  for 
generating  it.  It  is  a  mere  steam  pipe.  The  place 
where  the  explosion  occurred  is  at  a  great  distance  from 
the  boiler  itself.  Secondly,  the  Home  Office  has  ample 
power  to  direct  an  inquiry  under  ihe  Coal  Mines 
Kegulation  Act,  1887,  and  it  was  not  intended  that 
separate  powers  to  direct  an  inquiry  should  be  vested 
in  two  different  authorities,  so  as  to  maJce  two  indepen- 
dent inquiries  into  the  same  explosion  possible.  The 
expression  in  section  4  of  the  Act  of  1882  is  **  boiler 
explosion"  not  "boiler,"  and  the  words  used  in  section 
2  of  the  Act  of  1890  are  not  sufficient  to  repeal  the 
earlier  section. 

Cave,  J. — ^I  am  of  opinion  that  this  rule  should  be 
discharged.  It  was  said  that  section  2  of  the  Boiler 
Explosions  Act,  1890,  does  not  repeal  the  last  two 
exceptions  in  section  4  of  the  Act  of  1882.  The 
section  is  somewhat  difficult  of  construction  and 
might  have  been  more  clearly  expressed,  but  I  think 
that  it  is  impossible  to  restrict  the  repeal  in  the 


maimer  suggested.  Section  4  relates  to  any  boiler, 
and  it  caimot  be  said  that  so  much  of  it  as  refers  to 
boiler  explosions  does  not  also  refer  to  boilers.  In  the 
same  way,  if  the  Act  had  contained  a  number  of 
provisions  as  to  cleaning  or  repairing  boilers  they 
would  all  relate  to  boilers.  It  is  absurd  to  say  that, 
because  the  word  "  boiler  "  is  used  in  the  earlier  part  of 
the  section  and  "  boiler  explosion  *'  in  the  later  part, 
the  later  part  does  not  relate  to  boilers.  Giving  the 
natural  construction  to  the  words — although  the 
section  is  somewhat  difficult  to  construe — I  have  come 
to  the  conclusion  that  the  latter  part  of  section  4  has 
been  repealed  by  section  2  of  the  Act  of  1890. 

As  to  the  second  point,  it  seems  to  me  that  the 
whole  of  this  vessel  down  to  the  part  where  the 
explosion  took  place  was  a  "closed  vessel  used  for 
generating  steam."  A  closed  vessel  into  which  steam 
is  received  for  boiling  purposes  is  clearly  a  boiler 
within  the  Act,  and  so  is  that  part  of  the  boiler  which 
is  close  to  the  fire ;  but  it  is  said  that  an  explosion  in 
the  pipe  which  leads  from  the  one  to  the  other  is  not 
within  the  Act,  although  it  is  certainly  as  much 
within  the  mischief  of  the  Act  as  an  explosion  in  one 
of  the  other  places.  I  think  that  the  proper  view  is 
that  the  whole  thmg  is  one  closed  vessel  for  generating 
steam,  and  is,  therefore,  a  boiler  within  the  Act.  The 
rule  must,  therefore,  be  discharged. 

Chaeles,  J. — I  agree.  I  think  that  the  pipe  where 
this  explosion  took  place  was  part  of  a  bouer  within 
the  Act.  As  to  the  other  question  I  had  some  doubt ; 
but  I  have  oome  to  the  conclusion  that  it  would  be  too 
narrow  a  construction  of  section  2  of  the  Act  of  1890 
to  limit  the  repeal  thereby  effected  to  a  little  more 
than  a  line  of  section  4  of  the  earlier  Act.  I  think  it 
repeals  section  4  altogether,  except  the  part  which 
relates  to  any  boiler  used  exclusively  for  domestic 

Surposes,  or  to  any  boiler  used  in  the  service  of  her 
[ajesty. 

Rule  discharged*  • 

The  Tyne  Coal  Co.  appealed. 

Sir  H,  James y  Q,C.,  MotUton,  Q,C.,  and  Banckwerts, 
for  the  appellants,  and 

Sir  R.  E.  Wehstery  A.G,,  Sir  E.  Clarke,  S.O.,  and  H. 
Sutton,  for  the  respondents,  argued  as  in  the  court 
below. 

Lord  Halsbxtry,  L.C. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  first  question  is  as  to 
the  true  construction  of  section  2  of  the  Boiler  Ex- 
plosions Act,  1890.  Section  4  of  the  Boiler  Explo- 
sions Act,  1882,  provides  that  the  Act  "  shall  not 
apply  to  any  boUer  used  exclusively  for  domestic 
purposes,  or  to  any  boiler  used  in  the  service  of 
her  Majesty,  or  to  any  boiler  on  board  a  steamship 
having  a  certificate  from  the  Board  of  Trade,  or  to 
any  boiler  explosion  into  which  an  inquiry  may  be 
held  under  the  provisions  of  the  Coal  Mines  Regula- 
tion Act,  1872,  and  the  Metalliferous  Mines  Regula- 
tion Act,  1872,  or  either  of  them."  Section  2  of  the 
Boiler  Explosions  Act,  1890,  provides  that  "so  much 
of  section  4  of  the  Boiler  Explosions  Act,  1882,.  as 
relates  to  any  boiler  other  than  a  boiler  used  in  the 
service  of  her  Majesty,  or  used  exclusively  for 
domestic  purposes,  is  hereby  repealed,  and  the  said 
Act  shall  apply  in  the  case  of  any  boiler  explosion 
occurring  on  ooard  a  British  ship."  It  was  contended 
that  an  inquiry  iuto  a  boiler  and  an  inquiry  into  a 
boiler  explosion  were  two  distinct  things.  The  Act 
of  1882,  however,  has  no  operation,  and  no  inquiry 
can  take  place,  except  in  the  case  of  a  boiler  which 
has  exploded.  The  contention  is  that  the  Act  of  1890 
has  struck  out  of  section  4  of  the  Act  of  1882  the  excep- 
tion of  a  boiler  on  board  a  steamship,  and  has  left  in 
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the  exception  of  a  boiler  explosion  capable  of  being 
inquired  into  under  the  Coal  Mines  and  the  Metal- 
liferous Mines  Acts.  It  was  urged  that  a  double 
inquiry  into  the  same  explosion  would  be  not  only 
unnecessary,  but  also  the  cause  of  friction.  I  my- 
self cannot  see  that  it  would.  The  Legislature  has, 
under  the  Mines  Acts,  provided  for  an  inquiry  into 
all  accidents  in  mines.  As  a  distinct  head  of  inquity, 
the  Legislatui-e  has  thought  it  ri^ht,  under  the  Boiler 
Explosions  Act,  1882,  to  provide  for  an  inquiry  into 
a  boiler  explosion.  The  Legislature  has  intrusted 
those  two  distinct  inquiries  to  two  different  depart- 
ments of  the  Government.  I  think  one  may  safely 
conclude  that  where  the  Government  itself,  by  two 
of  its  departments,  is  the  authority  to  conduct  the 
two  inquiries,  there  will  be  no  fear  of  any  friction.  But 
even  if  I  thought  that  it  was  inconvenient  or  likely 
to  cause  friction  that  there  should  be  two  inquiries 
into  one  subject-matter,  I  should  still  be  unable  to 
escape  from  tJie  plain  language  of  the  Act.  In  my 
opinion  section  2  of  the  Act  of  1890  has  repealed 
the  particular  exception  which  is  now  insisted  on  as 
still  in  existence. 

What  I  have  said  upon  the  first  point  assumes  that 
this  was  an  explosion  of  a  boiler  within  the  meaning 
of  the  Act  of  1882.  It  remains  now  to  consider 
whether  this  was  a  *^ boiler  explosion''  within  the 
meaning  of  the  Act.  The  word  "boiler"  is  not  a 
scientific,  but  a  popular  term.  For  my  own  part,  I 
should  be  disposed  to  take  the  popular  view  of  a 
boiler,  that  it  is  something  to  boil  water  wiiereby 
steam  is  generated.  I  think  the  spout  of  a  kettle, 
however  long  the  s^out  may  be,  is  part  of  the  kettle 
in  which  the  steam  is  generated.  If,  mstead  of  having 
a  long  pipe  leading  down  the  mine,  as  in  this  case, 
there  had  been  a  large  pipe  immediately  over  the 
place  where  the  water  was  boiled,  would  "fiiat  pipe  be 
the  less  a  part  of  the  boiler,  it  being  part  of  the 
instrument  m  which  the  stream  was  generated,  which, 
if  the  pressure  of  the  steam  were  too  g^^^at,  might 
explode.  We  must  not  forget  that  the  whole  poUcy 
of  the  Act  is  to  have  an  inquiry  into  accidents  pro- 
ducing loss  of  life  or  injury  to  person  by  reason  of 
imperfect  and  insufficient  instruments  for  the  pun)ose 
of  containing  steam  where  steam  is  generated.  I  am 
by  no  means  prepared  to  say  that,  if  the  word 
"boiler"  were  the  only  word  in  the  Act,  I  should 
not  come  to  the  conclusion  that  this  pipe  was  part  of 
the  boiler,  inasmuch  as,  if  I  understand  the  facts 
rightly,  this  vessel  has  a  continuous  fiow  of  steam 
from  the  place  where  the  steam  rises  from  the  water 
to  the  place  where  the  explosion  occurred.  If  that 
were  not  so,  there  would  be  this  strange  result,  that 
if  an  explosion  occurred  close  to  the  place  where  the 
steam  rose  from  the  water  it  would  be  an  explosion 
of  a  boiler,  whereas  if  it  occurred  some  yards  away, 
where  the  shape  of  the  vessel  containing  the  steam 
had  altered  into  a  pipe,  it  would  not  be  an  explosion 
in  any  part  of  the  boiler,  though  equally  witnin  the 
mischief  aimed  at  by  the  Act.  But  it  is  not  necessary 
to  construe  the  Act  in  that  way,  because  the  inter- 
pretation clause  (section  3)  provides  that  the  term 
"boiler"  means  "  any  closed  vessel  used  for  genera- 
ting steam,  or  for  heating  water,  or  for  heating  other 
liquids,  or  into  which  steam  is  admitted  for  heat- 
ing, steaming,  boiling,  or  other  similar  purposes." 
In  my  opinion  the  facts  of  this  case  bring  this 
instrument  within  that  description.  In  my  opinion 
this  pipe  was  a  closed  vessel — not,  indeed,  abscnutely 
closed,  for  no  boiler  is  ever  absolutely  closed,  but 
closed  in  the  sense  in  which  any  engineer  would  use 
the  word — so  confined  as  to  keep  the  steam  within  it 
and  to  give  rise  to  danger  of  explosion.  In  the  cose 
of  the  particular  instrument  with  which  we  are  deal- 
ing, the  steam  generated  by  the  boiUng  of  the  water 


is  conducted  from  the  surface  of  the  water  at  fint  by 
a  larger  vessel  and  then  by  a  smaller  one  until  it  get» 
below  into  the  mine  for  the  purpose  of  being  ad- 
mitted into  the  piston  which  drives  the  engine.  I  am. 
therefore  of  opinion  that  it  is  a  boiler  in  that  enlarged 
sense,  "  a  closed  vessel  used  for  generating  steam." 
I  also  think  that  it  is  a  vessel  *'  into  which  steam  is 
admitted  for  heating,  steaming,  boiling,  or  other 
similar  purposes."  Although  the  words  may  not  be- 
happily  chosen,  it  seems  to  me  tiiat  they  mean  any 
instrument  into  which  the  steam  itself,  which  may 
give  rise  to  an  explosion,  is  admitted  for  the  purpose 
of  being  further  used  for  either  of  the  puixK>8e8  mere 
indicate.  What  was  intended  by  the  worn  "  steam- 
ing  "  seems  to  be  the  use  of  steam  for  such  purposes 
as  a  boiler  is  used  for.  It  seems  to  me,  therefore, 
that  both  branches  of  the  definition  hit  this  particular 
instrument,  and  that  this  instrument  is  a  "boiler"' 
within  the  meaning  of  the  Act. 

Lord  EsHER,  M.R. — ^This  is  an  application  to  pro- 
hibit the  Boaid  of  Trade  from  ordering  an  inquiry 
into  the  cause  of  an  explosion,  on  the  ground  that  the 

Srisdiction  to  make  an  inquiry  is  vested  in  the 
ome  Secretary,  and  not  in  the  Board  of  Trade.  I 
cannot  help  thinking  that  the  Boiler  Explosions  Act, 
1890,  is  drafted  in  very  indifferent  form.  The  Boiler 
Explosions  Act,  1882,  applies  to  explosions  of  boilers, 
and,  if  there  were  no  exceptions  in  the  Act,  it  would 
obviously  have  included  boiler  explosions  in  mines. 
There  is,  however,  in  section  4,  an  exception  of  boiler 
explosions  in  mines,  because  the  Legialatare  was 
aware  that  they  could  be  inquired  into  by  the  Home 
Secretary  under  the  Mines  Begulation  Acts.  There 
being  this  exception  in  the  Act  of  1882,  section  2  of 
the  Act  of  1890  does  away  with  that  exception.  I 
read  the  section  thus,  because  to  my  mind  the  difiEier- 
ence  in  the  wording  between  a  "  boiler  explosion  " 
and  a  "  boiler  "  in  that  Act  cannot  have  any  weight 
attached  to  it.  The  effect  of  that  is  to  take  the  ex- 
ception as  to  a  boiler  explosion  in  a  mine  out  of  the 
Act  of  1882,  and  to  make  the  Act  of  1882  include  snch 
an  explosion.  Thus  the  Board  of  Trade  has,  by  the 
Act  of  1890,  given  to  it  the  jurisdiction  which  it 
would  have  had  but  for  the  exception  in  the  Act  of 
1882.  It  is  said  that  it  is  inconvenient  that  the 
Boeud  of  Trade  should  have  jurisdiction,  inasmuch  as 
the  Home  Secretary  also  has  jurisdiction  under  the 
Mines  Regulation  Acts.  To  my  mind  it  is  incon- 
venient, and  if  I  had  been  able  to  do  so  I  should 
willingly  have  held  that  the  sole  jurisdiction  was  in 
the  Home  Secretary.  The  province  of  the  court, 
however,  is  only  to  construe  the  Act,  and  as,  in  my 
opinion,  the  case  clearly  comes  within  the  Act  of  1882, 
as  amended  by  the  Act  of  1890,  we  must  hold  that 
the  Board  of  Trade  has  jurisdiction. 

The  next  question  is  whether  this  was  an  explo- 
sion of  a  "  boiler  "  within  the  meaning  of  the  Act  of 
1882.  The  draftsman  here  has  inserted  a  definition 
clause  which  says  that  a  boiler  shall  mean  something 
which  in  reality  is  not  a  boiler.  That  to  my  mipd  is 
always  a  dangerous  method  of  drafting.  Section  S 
says  that  "  in  this  Act  the  term  *  boiler '  means  mj 
closed  vessel  used  for  generating  steam."  If  the 
Legislature  had  used  the  term  "  steam  boiler,"  or  lay 
other  simple  term,  we  should  have  understood  it 
better.  The  section  ffoes  on  :  "or  for  heating  water, 
or  for  heating  other  liquids,  or  into  which  steam  is 
admitted  for  heating,  steaming,  boiling,  or  other 
similar  piurposes."  fi  this  pipe  where  the  explosion 
occurred  within  that  definition  ?  The  pxirpose  of  this 
Act  is  to  deal  with  explosions  of  steam.  Are  we  to 
leave  out,  unless  wo  are  obli^ped  to  do  so,  one  of  the 
most  common  closed  vessels  in  which  an  explosion  of 
steam  may  occur  ?    I  think  not.     The  woros  are  not 
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used  in  a  scientific  sense,  and  it  was  not  intended  to 
draw  scientific  distinctions  between  the  different  parts 
of  the  machine.  The  Legislature  in  using  the  words, 
**  closed  vessel  used  for  generating  steam,*'  meant  the 
whole  machine  in  which  the  steam  is  produced,  and 
where  it  is  under  pressure  until  it  is  allowed  to  go 
out  from  that  machine  into  somethinf^  else  for  other 
purposes.  It  therefore  includes  in  this  case  the  place 
in  which  the  steam  is  generated,  and  the  pipe  through 
which  the  steam  goes,  and  the  vessel  into  which  it  is 
received — ^in  fact  the  whole  machine  in  which  the 
steam  is  held  until  it  goes  out  from  that  machine 
for  other  purposes.  If  that  be  so  the  place  where 
the  explosion  occurred  was  in  that  machine,  and 
therefore  I  agree  with  the  judgment  of  the  Divisional 
Court  and  the  groimds  upon  which  it  is  based.  Tak- 
ing this  view  it  becomes  immaterial  to  consider  what 
is  meant  by  the  remaining  words  of  section  3. 

Fry,  L.J. — Upon  the  first  point  I  entirely  concur. 
The  point,  indeed,  seems  to  be  a  very  plain  one.  Upon 
the  second  point  I  have  great  doubt  whether  the 
place  in  the  pipe  where  the  explosion  occurred  was 
m  popular  language  a  part  of  the  boiler,  or  a  part  of 
the  boiler  within  the  meaning  of  that  word  as  defined 
by  section  3  of  the  Act  of  1882.  I  feel,  however, 
that  the  construction  which  the  court  below,  and  the 
Lord  Chancellor  and  Master  of  the  Rolls  in  this  court, 
have  placed  upon  it  is  more  beneficial  than  the  con- 
struction which  I  should  be  disposed  to  place  upon 
it.^  I  therefore  confine  myself  with  regard  to  this 
jxnnt  to  expressing  the  doubt  which  I  have  enter- 
tained. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Roivch'ffes,  Rawle,  &  Co,, 
for  PhillipsoHy  Cooj^eVy  <{•  Godyer,  Newcastie-on-Tyne. 

Solicitor  for  the  respondents,  Solicitor  to  the  Board 
of  Trade. 


Prom  Q.  B.  Div.  Feb.  2,  3,  4. 

Allgock  r.  Hall,  (a.) 

Practice  —  Trial  —  Xew  trial  —  Court  of  Appeal  — 
Jurisdiction — Power  to  enter  judgment  for  party 
moving,  instead  of  granting  new  trial — Supreme  Court 
of  Judicature  Act,  1890  (53  &  54  Vict.  c.  44),  s,  1— 
R,  S,  C,  1883,  07'd.  58,  r.  4. 

On  motion  for  a  new  trial  under  oS  &  64:  Vict.  c.  44, 
the  Court  of  Ap])eal  has  jurisdiction,  instead  of  granting 
a  new  trial,  to  direct  judgment  to  be  entered  for  the  party 
moving,  or  to  make  any  order  which  ought  to  have  been 
made  by  the  court  below,  in  the  same  way  as  it  could  do 
upon  an  ordinary  appeal. 

Motion  for  new  trial. 

This  was  a  motion  by  the  defendants  to  set  aside 
part  of  the  finding  of  the  jury  at  the  trial,  and  for  a 
new  trial,  on  the  ground  that  part  of  the  finding  of 
theiury  was  perverse  and  against  the  evidence. 

The  motion  was  made  under  the  Supreme  Court  of 
Judicature  Act,  1890  f53  &  54  Vict.  c.  44). 

It  appeared  that  tne  action  was  brought  against 
the  defendants,  who  were  timber  merchants,  by  the 
trustees  of  a  chapel  which  culjoined  the  defendants' 
tunber  yard.  The  plaintiffs  claimed  an  injunction  to 
restrain  the  defendants  from  continuing  a  trespass  on 
the  property  of  the  plaintiffs.  The  trespass  com- 
plained of  consisted  of  the  insertion  of  pieces  of  wood 
Known  as  "putlogs"  into  the  chapel  wall,  and  the 
placing  of  pieces  of  timber  so  as  to  lean  against  such 

(o.)  Eeported  by  E.  H.  Deawe,  Esq.,  Barrister-at- 
Law. 


**putiogs.'*  Damages  were  also  claimed.  The  de- 
fence was  that  a  right  to  do  the  acts  in  question  had 
been  acquired  imder  the  Prescription  Act  (2  &  3  Will. 
4,  c.  71)  by  continuous  user  for  more  than  thirty 
years. 

The  action  was  tried  before  Hawkins,  J.,  with  a 
special  jury  at  Nottingham.  The  jury  found  that  the 
wall  had  been  used  for  more  than  thirty  years  for  the 
purpose  of  supporting  the  planks  in  tiie  position  de- 
scribed, but  that  no  **  putiogs  **  were  inserted  prior  to 
1878.  It  was  the  latter  part  of  the  finding  tnat  the 
defendants  desired  to  have  set  aside.  Judgment  had 
been  reserved  by  Hawkins,  J. 

Dugdale,  Q,C.,  and  H,  Y,  Sianger,  for  the  defend- 
ants.— The  finding  complained  of  was  against  the 
weight  of  evidence.  We  ask  to  have  judgment  at 
once  entered  for  us  by  this  coxat,  so  that  we  may  not 
be  needlessly  put  to  the  expense  and  delay  of  a  fresh 
trial. 

Buszard,  Q.C,  and  Etherington  Smith,  for  the  plain- 
tiffs. 

Cur.  adv.  vult. 

Feb.  4. — ^LiNDLEY,  L.  J. — This  is  a  motion  nominally 
to  set  aside  part  of  the  finding  of  a  special  jury,  and 
for  a  new  trial,  but  the  defendants  seek,  in  fact,  to 
have  judgment  entered  for  them  at  once.  [His  lord- 
ship referred  to  the  facts  of  the  case,  and  proceeded : — 1 
The  impression  on  the  nunds  of  my  colleagues  and 
myself  is  that  the  finding  of  the  jury  was  unquestion- 
ably wrong.  They  seem  to  have  misapprehended  the 
nature  of  the  evidence.  I  have  also  consulted  Haw- 
kins, J.,  because  it  is  extremely  difficult  for  the  Court 
of  Appeal  to  deal  with  evidence  which  comes  before 
them  only  in  writing.  The  demeanour  of  the  wit- 
nesses and  other  matters  are  very  material  in  estimat- 
ing the  value  of  the  Avidence.  The  learned  judge 
says  that  in  his  opinion  the  verdict  was  utterly  wrong. 
Under  these  circumstances  the  question  is,  What  ought 
the  Coiurt  of  Appeal  to  do  ?  The  court  is  always  very 
cautious  about  setting  aside  the  verdict  of  a  jury. 

l^e  principle  on  which  it  acts  is  laid  down  in 
various  cases,  the  most  recent  of  which  is  the  Metro-- 
politan  Railway  Co.  v.  Wright,  34  W.  R.  746,  11  App. 
Cas.  152.  In  giving  judgment  in  the  Court  of 
Appeal  Lord  Selbome,  L.C.,  said :  "  I  have  always 
understood  that  it  is  not  enough  that  the  judge  who 
tried  the  case  might  have  come  to  a  different  conclu- 
sion on  the  evidence  than  the  jury,  or  that  the  judges 
in  the  court  where  the  trial  is  moved  for,  might  have 
come  to  a  di^^nt  conclusion;  but  there  must  be 
such  a  preponderance  of  evidence,  assuming  there  is 
evidence  on  both  sides  to  go  to  a  jury,  as  to  make  it 
unreasonable  and  almost  perverse  that  the  jury,  when 
instructed  and  assisted  properly  by  the  judge,  should 
return  such  a  verdict."  And  in  the  same  case,  when 
before  the  House  of  Lords,  Lord  Herschell  states  the 
principle  thus:  **  The  case  was  one  unquestionably 
within  the  province  of  a  jury ;  and,  in  my  opinion, 
the  verdict  ought  not  to  be  disturbed  unless  it  is  one 
which  a  jury,  viewing  the  whole  of  the  evidence 
reasonably,  could  not  properly  find."  The  same 
principle  was  recognized  by  the  Privy  Council  in 
Brown  v.  New  South  Wales  Commissioner  for  Rail- 
ways,  15  App.  Cas.  240,  38  W.  R.  Dig.  62.  Can 
we  say  that  the  present  case  falls  within  the  rule 
thus  laid  down — ^viz. ,  that  though  the  question  was  un- 
questionably within  the  province  of  the  jury,  yet  the 
jury,  if  they  had  viewed  the  whole  of  the  evidence 
reasonably,  could  not  possibly  have  found  such  a 
verdict !"  In  my  opinion,  this  case  has  been  brought 
within  that  rule.  It  appears  to  me  that  the  verdict 
was  so  utterly  irreconcueable  with  the  evidence,  when 
reasonably  considered,  that  it  ought  to  be  set  aside. 
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That,  however,  does  not  quite  dispose  of  the  case. 
The  question  now  arises  whether  Uie  court  should 
simply  order  a  new  trial,  or  whether  it  should  exer- 
cise the  power  of  entering  judgment  for  the  defend- 
ants. That  is  a  mere  difficult  matter.  Before  the 
passing  of  Mr.  Finlay's  Act  (53  &  54  Vict.  c.  44)  this 
court  decided,  in  Millar  v.  Toulmin,  34  W.  R.  695,  17 
Q.  B.  D.  603,  that,  on  an  appeal  from  an  order  of  a 
divisional  court  upon  an  application  for  a  new  trial, 
the  court  had  power,  under  ord.  58,  r.  4,  of  the  Rules 
of  the  Supreme  Court,  1883,  if  all  the  facts  were 
before  the  court,  to  give  judgment  for  the  party  in 
whose  favour  the  verdict  ought  to  have  been  given, 
instead  of  directing  a  new  trial.  That  rule  provides 
that  **The  Court  oi  Appeal  shall  have  all  the  powers 
and  duties  as  to  amendment  and  otherwise  of  the 
High  Court,'*  and  it  goes  on  to  say,  "  The  Court  of 
Appeal  shall  have  power  to  draw  inferences  of  fact, 
and  to  give  any  judgment  and  make  any  order  which 
ought  to  have  been  made,  £uid  to  make  such  further 
or  other  order  as  the  case  may  require."  This  rule 
gives  the  Court  of  Appeal  a  much  larger  power  than 
Sie  Divisional  Court  have  imder  ord.  40,  r.  10,  which 
provides  that  '*  upon  a  motion  for  judgment,  or  upon 
an  application  for  a  new  trial,  the  court  may  draw  all 
inferences  of  fact  not  inconsistent  with  the  finding  of 
the  jury,  and  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  ques^ 
tions  in  dispute,  or  any  of  them,  or  for  awarding  any 
relief  sought,  give  judgment  accordingly."  Upon 
the  latter  words  of  ord.  58,  r.  4,  the  Court  of  Appeal, 
in  Millar  v.  Toulmin,  decided  that  it  was  competent  for 
this  court,  upon  an  appeal  from  an  order  of  a  divi- 
sional court  on  a  motion  for  a  new  trial,  if  it  thought 
the  verdict  ought  to  be  set  aside,  and  was  satisfied 
that  it  had  before  it  all  the  evidence  that  could  be 
reasonably  expected  to  be  obtained,  not  only  to  set 
aside  the  verdict  for  one  party,  but  also  to  enter  judg- 
ment for  the  other  party.  In  my  opinion  Mr.  Fin- 
lay's  Act  has  not  deprived  the  Court  of  Appeal  of 
this  power.  Section  1  in  that  Act  enacts  that  **  from 
and  after  the  commencement  of  this  Act  every  motion 
for  a  new  trial  or  to  set  aside  a  verdict,  finding,  or 
judgment  in  any  cause  or  matter  in  the  High  Court 
in  which  there  has  been  a  trial  thereof,  or  of  any  issue 
therein  with  a  jury,  shall  be  heard  and  determined  by 
the  Court  of  Appeal,  and  not  by  a  divisional  court 
of  the  High  Court."  That  section  does  not  make  a 
motion  to  set  aside  the  verdict  of  a  jury  technically  on 
appeal ;  but  when  the  motion  comes  before  this  court 
it  can,  in  my  opinion,  exercise,  with  regard  to  the 
motion,  all  the  powers  which  it  possesses  as  the  Court 
of  Appeal.  I  think,  therefore,  that,  though  the 
present  application  is  not  technically  an  appeal,  we 
can  and  ought  to  exercise  the  power  conferred  on 
us  by  rule  4  of  order  58.  as  we  are  satisfied  that 
nothing  will  be  gained  by  ordering  a  new  trial. 
Judgment  must,  therefore,  be  entered  for  the  defend- 
ants, with  costs,  in  both  courts. 

Lopes,  L.J. — As  to  the  principal  question  on 
this  appeal,  I  am  satisfied  that  the  verdicft  was 
wrong.  It  was  one  which  twelve  men,  looking 
at  the  evidence  reasonably,  could  not  have  given. 
It  was  a  perverse  verdict,  and  in  this  view  I  am 
confirmed  by  the  opinion  of  Hawkins,  J.  What, 
then,  ought  this  court  to  do  ?  Beyond  doubt  it  ought, 
at  least,  to  grant  a  new  trial.  But  it  was  contended, 
and  rightly  as  I  think,  that  the  court  ought  to  enter 
judgment  for  the  defendants.  I  am  clearly  of  opinion 
that  the  court  has  thepower  to  do  this,  and  lam  satisfied 
that  if  the  case  were  sent  to  a  new  trial  no  fresh  evi- 
dence could  be  usefully  given  on  behalf  of  the  plain- 
tiffs. All  the  materials  arc  before  the  court  to  enable 
it  to  deal  with  the  case  if  it  has  power  to  do  so. 


The  1st  section  of  Mr.  Finlay's  Act  haa  been  already 
referred  to ;  but  I  would  also  notice  the  role  whidL 
was  made  in  August  last  under  that  Act,  and  winch 
provides  that  "  every  motion  for  a  new  trial  or  to  set 
aside  a  verdict,  finding,  or  judgment  where  there  has 
been  a  trial  tiiereof ,  or  of  any  issue  therein  with  a 
jury,  ehaH.  be  entered  in  the  Court  of  Appeal  in  the 
same  way  as  motions  by  way  of  appeal  to  ^e  Conit 
of  Appeal  are  now  entered  where  there  has  been  a 
trial  without  a  jury.  Such  first-mentioned  motions 
shall  be  subject  to  ord.  39,  r.  4,  and  shall  be 
brought  before  the  Court  of  Appeal  in  like  manner  as 
an  appeal." 

I  think  that  the  effect  of  that  rule  is  to  put  a  motion 
for  a  new  trial  in  the  same  position  as  an  appeal,  and, 
if  that  be  so,  a  motion  for  a  new  trial  w^  be 
governed  by  ord.  58,  r.  4.  When  we  contrast  that 
rule  with  the  corresponding  rule  which  appHed  to 
motions  for  a  new  tnal  in  a  divisional  court,  ord.  40, 
r.  10,  the  difference  in  the  language  is  very  marked. 
Rule  10  of  order  40  contained  the  words  **  not  incon- 
sistent with  the  finding  of  the  jury  "  ;  but  there  are 
no  similar  words  in  rule  4  of  order  58.  This  is  a 
most  important  difference.  Therefore,  in  my  opinion, 
under  the  circumstances  of  the  present  case,  the  Conit 
of  Appeal  has  power  to  enter  judgment  for  the 
defendants.  Millar  v.  Toalmin  is  a  £rect  authority 
upon  the  construction  of  ord.  58,  r.  4,  so  far  as  ft 
rdated  to  an  appeal  to  the  Court  of  Appeal  before 
Mr.  Finlay's  Act ;  and  if  I  am  right  in  saying  that 
motions  for  a  new  trial  are  now  governed  by  the  same 
rules,  that  authority  is  applicable  to  the  present  case. 
I  ought  to  add  that  when  Millar  v.  Toulmin  came 
before  the  House  of  Lords  (12  App.  Cas.  746,  36  W.  R 
Dig.  152)  Lord  Halsbury,  L.C.,  expressed  some  doubt 
whether  the  Court  of  Appeal  had  the  jurisdictioiD 
which  they  had  assumed  under  ord.  58,  r.  4 ;  but  this 
was  but  a  dictum^  and  the  other  lords  (Lord  Watsoo 
and  Lord  Fitzgerald)  expressed  no  opinion  on  this 
point.  Therefore  the  decision  of  the  Court  of  Appeal 
is  still  binding  on  this  court. 

Kay,  L.J. — I  feel  no  doubt  that  the  verdict  was 
unreasonable  and  cannot  stand.  The  other  question 
is  one  of  great  importance  and  of  some  difficulty.  Hie 
case  comes  before  the  court,  not  by  way  of  an  appeal 
proper,  but  on  a  motion  for  a  new  trial.  The  other 
branch  of  the  Court  of  Appeal,  in  a  recent  case  of 
Heckscher  v.  Croaley,  ante,  p.  211,  [1891]  1  a  B.  224, 
held  that  as  it  was  not  the  practice  in  the  Qoeoi's 
Bench  Division  to  order  security  for  costs  of  a  motion 
for  a  new  trial  before  Mr.  Finlay's  Act,  the  Court  of 
Appeal  would  not  make  such  an  order  now. 
Altnouffh  I  was  a  party  to  that  decision  I  felt  some 
doubt  ^)out  it.  That  decision  certainly  went  some 
way  to  show  that  motions  for  a  new  trial  are  not  to 
be  treated  as  appeals  for  all  purposes,  but  now  the 
question  is  whether  the  Court  of  Appeal  haa  the  same 
powers  in  dealing  with  applications  in  the  nature  of 
appeals  as  it  would  have  if  they  were  appeals.  The 
10th  rule  of  order  40  did  not  treat  a  motion  for  a  new 
trial  as  an  appeal,  but  the  language  is  changed  in 
rule  4  of  order  58.  That  rule  gives  oertain  powers  to 
the  Court  of  Appeal  which  are  not  confined  to  appeals 
properly  so  caQed.  The  present  application,  though 
not  strictly  an  appeal,  is  very  much  in  the  nature  of 
an  appeal,  and  has  some  of  iiie  same  incidents.  Such 
a  motion  may,  for  instance,  ask  to  have  ajudgmentset 
aside  for  misdirection  by  the  judge.  Tlie  object  of 
Mr.  Finlay's  Act  was  to  prevent  the  necessity  of 
going  first  to  the  Divisional  Court  and  then  to  the 
Court  of  Appeal — to  eliminate,  in  tact,  the  Dirisiosial 
Court.  It  seems  to  me  to  follow  logically,  according 
to  the  true  intent  and  meaning  of  the  Act  and  the 
rule,  that  the  Court  of  Appeal,  when  such  an  appli- 
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cation  comes  before  it»  may  exerciBO  all  the  powers 
which  it  has  as  the  Court  of  Appeal,  and  that  m  such 
a  case  as  the  present  it  should,  in  order  to  save  the 
parties  the  trouble  and  expense  of  a  now  trial,  where 
no  further  evidence  can  be  adduced,  make  the  order 
which  ought  to  haye  been  made  by  the  court  below. 

LiNDLET,  L.J. — I  wish  to  add  that  we  have  con- 
sulted our  colleafiTues  in  the  other  branch  of  the  court, 
who  have  caref  uUy  considered  the  point,  and  agree  in 
our  decision. 


Appeal  allowed. 
anU, 


Judgment  entered  for  the  defend- 


Solicitors  for  the  piaintiffs,  Lewis  <£:  Sans, 

Solicitors  for  the  defendants,  Torr^  Janeways,  Grib- 
hie,  <fc  Oddie,  for  Wella  d'  Hind,  Nottingham. 


Jgtgti  OTourt  of  Sjfudttce. 

^^r}  Jan.  30;  Feb.  3,  7. 

In  re  Drummond  and  Davies'  Contract,  (o.) 

Married  woman— Achioivledgment  by — Tenant  in  tail — • 
Base  fee — Oancurretice  of  husband — Fi^ies  aiui  Re- 
coveries Act  (3  <fc  4  Will.  4,  c.  74),  ss.  1,  15,  19,  40. 
77 — Married  Womm's  Property  Act,  1882  (45  <t  46 
Vict.  c.  75),  s.  1,  sub-section  1 ;  «.  2. 

By  an  indenture  dated  in  1884,  duly  enrolled,  two 
ladies,  then  spinsters  and  tenants  in  tail  in  remainder, 
barred  their  estates  tail  and  conveyed  certain  lands  to  S, 
for  the  base  fee  thereby  created.  The  two  ladies  after- 
ivards  married  after  the  commeficement  of  the  Married 
Women* s  Property  Act,  1882.  Subsequently  to  their 
marriages  the  protector  of  the  settlement  died,  and  the 
base  fee  fell  into  jx)ssession.  The  two  ladies  then  executed 
a  deed,  unacknowledged  and  without  tlie  concurrence  of 
their  husbands,  for  the  purpose  of  enlarging  the  base  fee 
into  a  fee  simple  absolute. 

Held,  that  the  deed  was  effectual  to  pass  the  fee  simple 
absolute. 

Adjourned  summons. 

By  an  indenture  dated  the  2l8t  of  August,  1884,  and 
made  between  Evelina  Harriet  Fanoof  thefirstpart,  and 
Christijie  Louisa  Fane  of  the  second  x>art,  Constance 
Edwina  Adelaide  Fane  of  the  third  part,  and  Marion 
Elizabeth  Stucley  of  the  fourth  part,  and  duly 
enrolled,  every  of  them,  the  said  E.  H.  Fane,  C.  L. 
Fane,  and  C.  E.  A.  Fane,  as  and  according  to  the 
several  parts  or  shares,  estates,  and  interests  to  which 
she  was  entitled  as  tenant  in  tail,  whether  originally 
or  by  way  of  cross-remainders  expectant  on  the 
estate  tail  of  any  sister  of  hers«  granted  to  the  said 
M.  E.  Stucley,  her  heirs  and  assigns,  the  Fane  moiety 
of  and  in  a  certain  farm  and  hereditaments,  to 
hold  the  same  imto  and  to  the  use  of  the  said  M.  E. 
Stucley,  her  heirs  and  assigns,  subject  and  without 
prejudice  to  the  estates,  charges,  and  incumbrances 
limited  by  the  will  of  Sir  James  Williams,  or  by 
reference  thereto,  which  were,  prior  to  the  estates 
thereby  limited  to  the  daughters  of  Susan  Hester 
Fane  in  tail  originally,  or  to  the  estates  thereby 
limited  by  way  of  cross-remainders  between  such 
daughters  respectively,  and  to  the  powers  annexed  to 
such  preceding  estates,  and  any  estates  or  interests 
limited  in  exorcise  of  such  powers,  or  such  of  them 
as  were  then  subsisting  and  capable  of  taking  effect, 

(a.)  Keported  by  V.  DE  S.  FowKE,  Esq.,  Barristcr-at- 
Law. 


but  freed  and  discharged  from  all  estates  in  tail 
whatsoever  of  the  said  E.  H.  Fane,  C.  L.  Fane,  and 
C.  E.  A.  Fane,  and  every  of  them,  and  all  remainders, 
reversions,  estates,  rights,  titles,  interests,  powers,  to 
take  effect  after  the  determination  or  in  deieasance  of 
such  estates  tail,  or  each  and  every  of  them. 

At  the  date  of  the  indenture  of  August  21,  1884, 
the  parties  thereto,  daughters  of  Sarah  Hester  Fane» 
were  tenants  in  tail  in  remainder  under  the  will  of  Sir 
James  Williams. 

Two  of  them — ^namely,  C.  E.  A.  Fane  and  C.  L, 
Fane — ^married  in  the  years  1885  and  1889  respec- 
tively. 

The  tenant  for  life  protector  of  the  settlement  died 
on  the  15th  of  August,  1889. 

By  an  indenture  dated  the  7th  of  December,  1889, 
and  made  between  E.  H.  Fane  of  the  first  part, 
C.  L.  Hamlyn  of  the  second  part,  C.  E.  A.  Lady 
Manners  of  the  third  part,  and  M.  E.  Stucley  of  the 
fourth  part,  and  duly  enrolled  in  order  to  defeat  all 
remainders,  reversions,  estates,  rights,  titles,  interests, 
and  powers  to  take  effect  after  the  determination  or  in 
defeasance  of  the  base  fees  into  which  the  estates  tail 
of  the  said  E.  H.  Fane,  C.  L.  Hamlyn,  and  C.  E.  A. 
Lady  Manners  were  respectively  converted  by  the 
operation  of  the  indenture  of  the  21st  of  August, 
1884,  and  in  order  to  enlarge  the  base  fee  of  the  said 
M.  E.  Stucley  in  the  several  parts  or  shares  by  the 
same  indenture  expressed  to  be  granted  of  the  moiety 
of  the  hereditaments  therein  described  into  a  fee 
simple  absolute,  and  to  perfect  the  title  qf  the  said 
M.  E.  Stucley  to  the  same  shares,  the  said  E.  H. 
Fane,  C.  L.  Hamlyn,  and  C.  E.  A.  Lady  Manners 
respectively,  as  and  according  to  the  several  parts  or 
shfu^s,  estates,  and  interests  to  which  she  respec- 
tively became  entitled  as  tenant  in  tail,  whether 
originally  or  by  way  of  cross-remainders  expectant  on 
the  estate  in  tail  of  any  sisters  of  her,  granted,  dis- 
poned of,  and  confined  to  the  said  M.  E.  Stucley,  her 
heirs  and  assigns,  the  Fane  moiety  of  the  said  farm 
and  hereditaments,  to  hold  the  same  to  the  use  of  the 
said  M.  E.  Stucley,  her  heirs  and  assigns  for  ever» 
subject  and  without  prejudice  to  the  estates,  charges, 
and  incumbrances  limited  by  the  said  will  of  the  said 
Sir  James  Williams,  or  by  reference  thereto,  which 
were  prior  to  the  estates  thereby  limited  to  the 
daughters  of  the  said  Susan  Hester  Fane  in  tail 
general  originally  or  to  the  estates  thereby  limited  by 
way  of  cross-remainders  between  such  daughters 
respectively,  and  to  the  powers  annexed  to  such  pre- 
cedinjif  estates  and  any  estates  or  interest  limited  in 
exercise,  or  such  of  uiem  subsisting  and  capable  of 
taking  effect,  but  freed  and  discharged  from  all  re* 
mainders,  reversions,  estates,  rights, ;  titles,  interests^ 
and  powers  to  take  effect  after  Sie  determination  or 
in  defeasance  of  the  base  fees  into  which  such  estates 
tail  respectively  were  converted  by  the  operation  of 
the  said  indenture  of  the  21st  of  August,  1884,  and 
every  of  them. 

This  was  a  summons  taken  out  by  a  purchaser  of 
part  of  the  lands  to  determine  the  question  whether 
the  indenture  of  the  7th  of  December,  1889,  ought  to 
have  been  acknowledged  by  Lady  Manners  and  C.  L. 
Hamlyn,  the  two  tenants  in  tail,  who  were  married 
women,  under  section  40  of  the  Fines  and  Becoveries 
Act. 

J^yrne,  Q,C ,  and  Cruickshank,  for  the  summons,  in 
support  of  the  contention  that  the  deed  ought  to  have 
been  acknowledged  cited  section  1,  sub-section  1, 
and  section  2  of  the  Married  Women's  Property  Act» 
1882,  and  In  re  Smith's  Estate,  35  W.  E.  514,  35  Ch.  D. 
589 ;  Cooper  v.  MacdonahL  26  W.  B.  377,  7  Ch.  D, 
288;  Bankes  v.  Small,  35  W.  B.  765,  36  Ch.  D.  716; 
Taylor  v.  Meads,  13  W.  B.  394,  4  De  Q.  J.  &  S.  597 ; 
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Roe  V.  Baldioere,  o  T.  Bep.  104 ;  Challis  and  Hood's 
Law  of  Eeal  Property,  p.  52. 

Maclean  y  Q.C,  oadMaidlow,  for  the  vendors,  argued 
that  the  deed  passed  the  fee  simple  absolute. 

They  cited  Feame's  Posthumous  Works,  p.  442 ; 
Burton's  Compendium,  s.  706 ;  Preston's  Conveyanc- 
ing, vol.  1,  s.  126 ;  Pigott  on  Becoveries,  p.  21. 

Byrne,  Q,C.y  replied. 

Chitty,  J.,  after  stating  the  facts,  continued  as  fol- 
lows : — The  question  turns  upon  the  effect  which  the 
Married  Women's  Property  Act,  1882,  has  as  to 
women  married  after  its  commencement  upon  the 
provisions  as  to  married  women  contained  in  the  Fines 
and  Becoveries  Act.  The  principal  sections  of  these 
statutes  are  the  1st  (sub-section  1)  and  the  2nd  of  the 
former  Act,  and  the  1st,  loth,  19th,  40th,  and  77th  of 
the  latter  Act.  The  object  of  the  latter  Act,  as 
appears  from  its  title  and  provisions,  was  to  abolish 
the  cumbrous  and  expensive  proceedings  of  fines  and 
recoveries  and  to  substitute  more  simple  modes  of 
assurance.  In  the  case  of  married  women,  acknow- 
ledgment of  the  deed  was  substituted  for  the  separate 
examination  in  court,  and  the  concurrence  of  the 
husband  was  retained  because  his  consent  was  re- 
quired where  his  wife  was  a  party  to  the  fine  or  re- 
covery, on  the  ground  of  his  interest  and  of  the  neces- 
sity that  he  should  be  a  party  to  proceedings  in  which 
his  wife  was  concerned.  Neither  the  concurrence  of 
the  husband  nor  the  acknowledgment  by  the  married 
woman  was  required  for  the  puipose  of  protecting  the 
settlement;  special  provisions  for  that  purpose  are 
separately  made  by  the  Act.  Speaking  generally,  it 
was  an  object  of  the  Married  Women's  Property  Act, 
1882,  to  remove  the  disability  of  coverture  and  to 
enable  a  married  woman  to  hold  and  dispose  of  pro- 
perty as  if  she  were  a /^tiw  «ofe. 

Now  in  order  to  arrive  at  the  right  conclusion  in 
this  case  it  appears  to  be  convenient  to  consider  the 
position  of  a  mai'ried  woman  under  the  two  statutes 
in  reference  to  real  property,  first,  where  she  is  tenant 
in  fee  simple ;  secondly,  where  she  is  tenant  in  tail  in 
possession  or  remainder ;  and,  thirdly,  where  she  has 
barred  her  estate  tail,  and  the  base  fee  has  fallen  into 
possession.  As  I  have  to  deal  only  with  the  case  of 
women  married  since  the  commencement  of  the  Act  of 
1882,  I  musfc  be  understood,  when  speaking  of  a 
maJried  woman,  Os  meaning  generally  a  woman 
married  after  the  commencement  of  the  Act  of  1882. 

First,  as  to  the  lands  of  which  a  married  woman  is 
tenant  in  fee  simple  in  possession  or  remainder.  The 
77th  section  of  the  Fines  and  Becoveries  Act,  in  sub- 
stitution for  the  old  fine,  enables  her  by  deed  to  dis- 
pose of  such  lands  as  effectually  as  she  could  do  if  she 
were  a /erne  sole,  save  that  no  such  disposition  shall  be 
valid  unless  the  husband  concurs  in  the  deed  and  it  is 
acknowledged.  Section  1,  sub-section  1,  of  the  Act  of 
1882,  read  in  connection  with  the  2nd  section  of  the 
same  Act,  enables  her  to  acquire  and  *^  dispose  of" 
all  real  property  belonging  to  her  at  the  marriage, 
or  acquired  by  or  devolving  upon  her  subsequently,  as 
if  she  were  a  feme  sole.  It  cannot  be  doubted  that  the 
effect  of  the  Act  of  1882  is  to  aboHsh  in  such  cases  the 
necessity  of  the  concurrence  of  the  husband  and  of  the 
acknowledgment  of  the  deed,  and  thus  to  enable  the 
married  woman  to  make  a  valid  disposition  of  her  fee 
simple  lands,  whether  in  possession  or  in  remainder. 
If  any  support  could  be  required  for  this  opinion,  it 
would  be  found  in  the  decision  of  Lord  Westbury  in 
Taylor  v.  Meads,  where,  overruling  the  court  below, 
«he  held  that,  notwithstanding  the  77  th  section  of  the 
•Fines  and  Becoveries  Act,  a  married  woman  could, 
•without  acknowledged  deed  or  the  concurrence  of  her 
husband,  dispose  of  an  equitable  estate  in  fee  of  lands 
limited  to  her  in  fee  simple  for  her  separate  use 


Secondly,  where  the  married  woman  is  tenant  in  tail 
in  possession  or  remainder.  By  the  40th  sectbnof 
the  Fines  and  Becoveries  Act  ihe  dispositbn  of  the 
land  by  tenant  in  tail  must  be  by  deed,  but  if  tiie 
tenant  in  tail  is  a  married  woman  the  same  restrictiong 
as  to  the  concurrence  of  the  husband  and  the  acknoir- 
ledgment  as  are  found  in  the  77th  section  are  imposed 
on  her  disposition  to  render  it  effectual.  These 
restrictions,  imposed  simply  in  reference  to  the  dis- 
ability of  coverture  and  the  interest  of  the  husband, 
appear  to  me  to  be  also  removed  by  section  1,  sub- 
section 1,  and  section  2  of  the  Act  of  1882.  The 
restrictions  being  thus  removed,  her  disposition  takes 
effect  under  and  subject  to  section  15  suid  the  other 
provisions  of  the  Fines  and  Becoveries  Act  just  as  if 
she  were  a  feme  sole.  Consequently,  where  she  is 
tenant  in  tail  in  possession  her  disposition  bars  the 
remainders  over  and  passes  a  fee  simple  absolute; 
where  she  is  tenant  in  tail  in  remainder  her  dis- 
position without  the  consent  of  the  protector  bars  tiie 
estate  tail  and  creates  a  base  fee. 

I  should  not  have  entered  upon  the  examination  of 
these  two  questions  had  I  not  thought  the  discussioB 
would  assist  in  arriving  at  the  right  answer  to  tiie 
actual  question  which  arises  in  this  case.  The  precise 
question  turns  upon  the  19th  section  of  the  Fines  and 
Becoveries  Act  read  in  connection  with  the  Ist,  15th, 
and  40th  and  the  other  sections  of  that  Act,  and  the 
1st  section,  sub-section  1,  and  the  2nd  section  of  the 
Act  of  1882.  The  19th  section  applies  where  an 
estate  tail  has  been  barred  and  converted  into  a  base 
fee,  and  in  such  case  it  empowers  the  person  who,  if 
such  estete  had  not  been  barred,  would  have  been 
actual  tenant  in  tail  *' to  dispose"  of  the  lands  as 
against  all  persons  whose  estates  are  to  take  effect 
after  the  determination  or  in  defeasance  of  the  base 
fee  into  which  the  estate  tail  has  been  converted,  "  so 
as  to  enlarge  the  base  fee  into  a  fee  simple  absolute." 
For  the  definition  of  the  terms  '*base  foe,"  **  actual 
tenant  in  tail,"  and  **  tenant  in  tail,"  reference  should 
be  made  to  section  1  of  the  Act.  According  to  that 
section  *^  actual  tenant  in  tail"  means  exclusively  the 
tenant  of  an  estate  tail  which  shall  not  have  been 
barred,  and  such  shall  be  deemed  an  actual  tenant  in 
tail  although  the  estate  tail  may  have  been  divested 
or  turned  to  a  right ;  and  **  tenant  in  tail  "  means  no^ 
only  actual  tenant  in  toil,  but  also  a  person  who, 
where  an  estate  tail  has  been  barred  and  converted 
into  a  base  fee,  would  have  been  tenant  of  such  estate 
tail  if  the  same  had  not  been  barred. 

The  power  or  right  of  enlarging  the  base  fee  is,  by 
the  19th  section,  conferred,  not  on  the  x)erson  in  whom 
the  base  fee  is  vested,  but  on  the  pei-son  who  would 
have  been  actual  tenant  in  toil  had  the  estate  not 
been  barred.  Where  such  person  is  a  married  woman 
the  restrictions  imposed  by  the  40th  section  apply  to 
her  disposition  under  the  19th  section.  The  19tii  sec- 
tion did.  not  create  a  new  right,  but  merely  substituted 
a  new  and  simpler  mode  of  disposing  of  the  lands  for 
a  fee  simple  absolute  than  that  which  previously 
existed.  It  was  clear  when  the  Act  was  passed  that 
the  tenant  in  tail,  after  he  had  barred  the  estate  tail  by 
fine,  could  afterwards,  by  suffering  a  recovery,  bar  the 
remainder  over.  There  was,  indeed,  a  question  at  one 
time  whether  the  issue  in  tail  could,  after  the  estate 
tail  had  been  barred  by  the  ancestor's  fine,  bar  tl» 
remainder  bvcr,  but  the  better  opinion  was  that  the 
issue  could  do  so.  For  authority  on  these  points  it 
will  be  sufficient  to  refer  to  the  elaborate  opinions  of 
Mr.  Feame  in  his  posthumous  works  and  the  dedsion 
there  cited,  and  to  Preston  on  Conveyancing  and 
Burton's  Compendium. 

It  is  not  surprising  to  find  that  the  older  lawyeis 
were  not  agreed  as  to  the  reason  why  the  reooveiy 
had  this  effect ;  perhaps  the  least  fictitious  and  the 
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most  intelligible  to  modem  lawyers  among  the  many 
reasons  given  is  that  a  recovery  was,  in  suBstance, 
regarded  merely  as  a  conveyance,  and  that  a  tenant 
in  tail  who,  by  levying  a  fine,  and  thus  defeating  or 
divesting  the  estate  taU  and  turning  it  into  a  right 
had  made  the  less  operative  conveyance,  had  not 
thereby  destroyed  his  right  to  make  the  more  sweep- 
ing conveyance  by  a  recovery.  Whether  after  the 
conveyance  by  fine  to  a  third  person  there  remained 
in  the  t)9nant  in  tail  a  scintilla  juris  or  the  estate  tail 
was  still  deemed  to  subsist  in  him  so  as  to  make  a 
subsequent  recovery  suffpred  by  him  effectual,  by 
whatever  name,  more  or  less  artificial,  his  right  was 
called,  and  on  whatever  reason,  however  fictitious, 
his  right  was  founded,  it  is  clear  that  by  a  subsequent 
recovery  he  could  convert  the  base  fee  created  oy  a 
fihe  into  a  fee  simple  absolute.  This  right  of  com- 
pletely unfettering  the  estate  and  conveying  tiio 
whole  fee  may,  if  not  with  perfect  precision,  at  all 
events  with  sufficient  accuracy,  be  described  *'  as  real 
property  belonging  to  "  him. 

Now  it  would  be  a  strange  and  anomalous  result  of 
the  two  Acts  of  Parliament  under  consideration  if  a 
married  woman  can  by  deed  not  acknowledged  and 
without  the  concurrence  of  her  husband  dispose  of  the 
lands  for  a  fee  simple  absolute  when  she  is  tenant  «in 
tail  in  possession,  but  cannot  dispose  of  the  lands  so 
as  to  enlarge  the  base  fee  into  a  fee  simple  absolute 
when  the  base  fee  has  fallen  into  possession  merely 
because  sho  has,  either  when  sole  or  covert,  disposed  of 
the  lands  for  a  base  fee  while  her  estate  tail  was  in 
remainder.  The  argument  for  the  purchaser  was  that 
the  19th  section  of  the  Fipcs  and  Recoveries  Act  con- 
ferred a  mere  power,  and  that  this  statutory  power 
must  be  exercised  strictly  according  to  the  statute  by 
a  married  woman — that  is,  acknowledged  deed  and 
with  the  concurrence  of  her  husband.  This  argu- 
ment, if  pressed  to  its  extreme  lengtii,  would,  as  it 
seems  to  me,  result  in  denying  to  the  married  woman 
(married  after  the  Act  of  1882)  the  right  of  disposing 
of  the  lands  of  which  she  is  tenant  in  fee  simple  or  in 
fee  tail.  The  contention  of  the  purchaser  was  that 
the  ladies,  having  disposed  of  the  lands  for  a  base  fee 
to  Lady  Stucley  by  the  deed  of  1884,  there  remained 
in  them  no  estate  or  interest  or  property  at  the  time 
of  their  marriage,  and  consequently  that  it  cannot  be 
said  as  to  these  lands  that  there  was  any  real  pro- 
perly which  belonged  to  them  at  their  marriage  or 
which  was  acquired  by  or  devolved  upon  them 
afterwards  within  the  meaning  of  the  2nd  section  of 
•the  Act  of  1882. 

It  was  urged  that  these  words  cut  down  the  mean- 
ing of  the  words  in  the  general  enabling  section  (sec- 
tion 1,  sub-section  1,  which  confers  on  married  women 
the  capacity  of  "  disposing  of  any  real  property  as  her 
separate  estate  as  if  she  were  feme  sole.**  In  support 
of  the  argument  reliance  was  placed  upon  the  decision 
of  the  Court  of  Appeal  in  /n  re  Cuno,  43  Ch.  D.  12, 
where  it  was  held  that  the  force  of  the  general 
enabling  section  was  restricted  by  the  oth  section  in 
the  case  of  a  woman  married  before  the  commence- 
ment of  the  Act,  a  case  with  which  I  am  not  dealing. 
Marriage  before  and  marriage  after  the  commence- 
ment of  the  Act  stand  obviously  on  different  footings. 
When  the  marriage  had  taken  place  before  the  Act  an 
interest  had  already  vested  in  the  husband,  of  which 
it  would  be  unjust  to  deprive  him  by  a  retrospective 
enactment. 

But  I  do  not  question  the  proposition  that  in  the 
case  of  a  woman  married  afterthe  commencement  of 
the  Act  reference  may  properly  be  made  to  the  2nd 
«ection.  Taking  the  two  sections  together  I  see  no 
reason  for  adopting  the  narrow  construction  for  which 
^the  purchaser  contends.  When  Acts  of  Parliament 
are  open  to  two  interpretations  the  court  is  at  liberty' 


to  culopt  that  which  is  the  more  reasonable  and  which 
makes  the  enactment  as  a  whole  consistent.  The 
phrase  in  the  19  th  section  of  the  Finos  and  Eecoveries 
Act  is  *^  dispose  of  the  lands,"  a  phreise  which  con- 
stantly occurs  in  other  parts  of  the  Act.  It  tallies 
with  the  phrase  **  dispose  of  any  real  property"  in 
section  1,  sub-section  1,  of  the  Act  of  1882.  The 
terms  **  any  real  property  which  shall  belong  to  her  " 
in  the  2nd  section  (although  terms  not  unusual  among 
lawyers)  are  not  highly  technical  terms  requiring  a 
perfectly  strict  construction,  such,  for  instance,  as  the 
word  **  seised."  The  case  of  In  re  Smith  is  distin- 
guishable. There  it  was  held  that  whore  a  restricted 
power  was  conferred  on  a  married  woman  for  a  special 
object  by  a  particular  statute  (43  Geo.  3,  c.  108), 
which  itself  created  an  exception  out  of  a  former 
general  prohibitory  statute,  the  restrictions  on  the 
power  were  not  removed  by  a  general  enabling  Act 
^the  Act  of  1882).  In  the  case  before  me  I  am  deal- 
mg  with  two  general  Acts. 

In  the  result,  for  the  reasons  above  stated,  I  hold 
the  deed  of  December,  1889,  was  effectual  to  pass  the 
fee  simple  absolute.  The  order  should  be  drawn 
stating  my  opinion  to  that  effect.  The  purchaser 
must  pay  the  costs. 

Solicitors,  Daniel  Jones  &  Linncti,  for  W.  Morgan 
Grijffiths,  Carmarthen ;  Churchy  Jiendell,  Toddy  cfc  Co,, 
for  PittSy  Tiickery  <fe  SonSy  Barnstaple. 


Ck)t.  28,  29 ;  Jan.  14. 


Chan.  Div.  I 
North,  J.  J 

In   re   QUEENSLAND    MERfANTILE    AND    AGENCY 

Co.  (Limited). 

Ex  parte  AusTiiALASLVN  Investment  Co.  (Liaiited). 

Ex  parte  Union  Bank  of  Australia  (Limited),  (a.) 

Conflict  of  law — Company — UnraUal  capitnl — Debenture 
— Scotch  arrestment — Prior Utj —  Notice, 

The  Queensland  Mercantile  and  Ayv.ncy  Co,  issued 
debentures  to  the  Union  Bank  of  AKstnilia  charging  the 
uncalled  capital  in  resitect  of  sumr.  <f  its  sliares.  After 
colly  but  prior  to  paymenty  th*-  AiCiiralasiuu  Investment 
Co,  obtained  in  Scotland  an  arresting  id  on  ilw  unpaid 
calls  of  shareholders  resident  in  S<:ntland.  Such  share- 
Itolders  ha/l  no  n4)tice  of  the  dcht.utt'.res. 

Evidence  was  given  that  a  S--otch  arrestment  was 
equivalent  to  an  assignment  vutJi  uoti-'ey  and  luid  priority 
to  an  assignment  tvithout  notlrr. 

The  Qutrnsland  Co.  was  hing  aunind  up  in  .Queens- 
land and  Knglandy  the  law  in  hoih  conntries  being  the 
same, 

Heldy  thai  the  Austrahisitni  Imu'stiaent  Co,  had 
priority y  a?  Scotch  ^«'"  reguhiUd  priority  on  the  proceeds 
of  Scotchs  hares. 

Summons. 

A  summons  was  issued  by  the  Union  Bank  of 
Australia,  which  was  an  English  company,  asking  that 
the  English  liquidator  in  the  winding  up  of  the  Queens- 
land Mercantile  and  Agency  Co.  might  be  ordered 
to  transfer  to  the  bank  the  sums  of  New  Consols  and 
cash  standing  in  his  name  which  represented  the 
proceeds  of  calls  in  respect  of  the  Queensland  Co.'s 
shares  numbered  1  to  2500. 

Another  summons,  by  the  Investment  Co.,  was 
heard  at  the  same  time,  asking  that,  out  of  the  money 
received  from  the  Scotch  shareholders  in  the  Queens- 
land Co.  the  sum  of  £12,606  4s.  Od.  might  be  paid  to 
the  Investment  Co.  in  priority  to  all  other  payments. 

The  Queensland  Co.  was  registered,  and  carried  on 

(a.)  Beported  by  Fbancib  T.  Duka,  Esq.,  Barrister- 
at-Law. 


448 


THE  WEEKLY  REPORTER.    [Maya,i8n.]    Vol.  XKXIX. 


High  Court. 


In  be  Qubensla>T)  Mercantile  and  Agency  Co.  (Limited). 


High  Court. 


besinessin  Queensland,  and  issued,  in  1866,  deben- 
tures to  the  Union  Bank,  by  which  the  sums  secured 
were  made  a  first  charge  on  the  uncalled  capital  of 
the  shares  numbered  1  to  2500,  upon  each  of  which 
£50  was  then  uncalled. 

In  1886  the  £50  per  share  was  called  up,  of  which 
the  first  instalment  was  payable  in  February,  1887. 

Notice  of  the  call,  but  no  notice  of  the  debentures 
was  given  to  the  shareholders. 

In  February,  1887,  the  Investment  Co.,  which  was 
a  Scotch  company,  obtained  in  Scotland  an  arrestment 
against  holders  of  the  Queensland  Co.'s  shares  in 
Scotland,  which  made  them  secured  creditors. 

Various  actions  were  commenced  in  England 
against  the  Queensland  Co.,  and  a  receiver  appointed 
to  get  in  the  calls. 

Winding  up  proceedings  were  commenced,  and 
orders  made  both  in  Queensland  and  England. 

The  official  liquidator  received  from  Scotch  share- 
holders about  £25,000. 

The  amount  claimed  by  the  bank  was  ascertained 
in  the  Queensland  winding  up,  and,,  after  allowing  for 
securities,  amounted  to  £31,000. 

The  Investment  Co.  and  the  English  judgment 
creditors  both  claimed  priority  to  the  bank. 

Sir  Horace  Daveij,  Q,C,,  Buckley,  Q.C,  and 
fii.  Dickinson,  for  the  bank.  —  Priority  between 
claimants  to  a  debt  is  determined  by  the  law  of  the 
domicil  of  the  creditor  who  owns  it :  Hunter  v.  Potts, 
4  T.  R.  182 ;  Sill  v.  Worsioick.  1  H.  Bl.  665 ;  Story's 
Conflict  of  Laws,  ch.  9,  s.  374;  Colonial  Bank  v. 
Cody,  ante,  p.  17,  15  App,  Cas.  267 ;  and  Simpson  v. 
Fogo,  1  H.  &  M.  195.  The  law  of  Scotland  does  not 
^pply.  The  arrestment  is  only  a  judgment,  and  does 
not  affect  the  interest  of  the  debenture-holders. 
Claimants  under  judicial  process  against  the  assignors 
can  only  take  subject  to  the  prior  debenture  charge : 
Baddev  v.  Consolidated  Bank,  36  W.  R.  745,  38  Ch.  D. 
238  ;  Ex  parte  Whitehouse,  34  W.  R.  681, 32  Ch.  D.  512 ; 
and  Eyre  v.  McDowell,  9  H.  L.  Cas.  619.  The  doctrine 
of  notice  has  no  application  in  favour  of  a  judgment 
'  creditor. 

Crackanthorpe,  Q.C,  and  Rawlins,  for  the  Invest- 
ment Co. — The  evidence  of  Scotch  law  is  clear  that 
the  assignment  of  the  calls  by  the  debentures  was 
ineffectual  for  want  of  notice  at  time  of  arrestment. 
'  It  is  undisputed  that  the  effect  of  the  arrestment  and 
notice  was  the  same  as  an  actual  assignment,  and  the 
shareholders  in  Scotland  had  no  notice  of  the  prior 
assignment,  so  that  even  by  English  law  the  Invest- 
ment Co.  has  priority  as  assignees  by  virtue  of  the 
arrestment :  Arden  v.  Arden,  33  W.  R.  593,  29^  Ch.  I). 
702. 

Everitt,  Q.C,  and  Swinfai  Eady,  for  the  English 
judgment  creditors. 

Cozens- Hardy,  Q.C.,  and  Kenyon  Parker,  for  the 
English  liquidator. 

Buckley,  Q.Cy  replied. 

North,  J.,  held  that  the  debentures  created  a  valid 
ohaixe  on  the  uncalled  capital,  and  had  priority  to 
the  English  judgment  creditors,  and  reserved  judg- 
ment on  the  question  of  priority  as  between  the 
Investment  Co.  and  the  bank. 

Jan.  14. — North,  J. — ^The  only  evidence  in  this 
case  of  the  Scotch  law  is  oontainea  in  the  affidavit  of 
the  Scotch  solicitor  of  the  Australian  Investment  Co. 
I  do  not  think  this  satisfactory,  but  as  the  Union 
Bank  of  Australia  have  not  asked  me  for  an  oppor- 
tunity to  go  into  additional  evidence,  the  evidence  as 
to  Scotch  law,  which  is  here  a  question  of  fact,  is  all 
one  way.    By  such  evidence  it  appears  that  an  ar- 


restment is  equivalent  to  an  actual  assignment  o! 
the  cajls  in  d&pute  duly  intimated,  and  that  ilm 
has  by  the  law  of  Scotland  prioritv  over  the  assign- 
ment of  the  bank,  intimation  of  which  had  not  been, 
given  at  the  date  when  the  assignment  by  airestment 
became  complete,  and  I  am  compelled  to  decide  ac- 
cordingly. 

On  behalf  of  the  bank  it  was  contended  that  the 
claim  of  the  Investment  Co.  could  only  be  valid  ai 
against  **  the  sums  attached,"  which  was  alleged  to 
be  what  might  remain  of  the  calls  after  satisfying  the 
bank's  claims,  but  this  is  inconsistent  with  the  lan- 
guage of  the  arrestment,  which  applies  specifically  to 
the  whole  sum  due  for  calls  from  each  shar^older 
on  whom  the  arrestment  was  served.  Fni&er, 
that  after  the  assignment  to  the  hank  all 
that  the  Queensland  <%.  hod  left  was  the  sutpliis 
remaining  over  after  paying  the  bank ;  that  the  rest  of 
the  calls  belonged  to  the  bai^ ;  and  that  it  was  con- 
trary to  principle  and  authority  to  hold  that  a  proces 
of  law  against  the  debtor  could  affect  what  was  ik 
property  of  the  bank.  In  this  C8»e,  however,  I  haw 
not  to  deal  with  a  mere  process  of  law,  but  with  vhat 
is  established  as  a  fact  to  be  equivalent  to  an  actual 
assignment,  and  ^diich,  on  the  evidence,  I  must 
regard  as  if  an  actual  assignment  had  been  execoted 
and  intimated. 

The  bank  also  claim  priority  in  another  way.  They 
say  that  whatever  the  position  of  matters  might  1» 
if  all  the  parties  had  been  domiciled  in  Scotland,  they 
in  fact  are  not  so;  that  the  Queensland  Go.  irere 
creditors  in  respect  of  the  debt  due  from  the  ihaie- 
holders  for  calls ;  that  this  conipany  was  domiciled  in 
Queensland,  and  therefore  the  validity  of  then- 
assignment  to  the  bank  depends  upon  the  law  of 
Queensland,  and  not  on  that  of  the  debtor's  residenoe; 
that  by  the  law  of  Queensland  no  notice  wasneoeswy, 
and  that  a  transfer  of  personal  or  movable  {property 
valid  by  the  law  of  the  owner's  domioil  is  tw 
wherever  the  property  is  situated.  They  rely  on  the 
principle  mohilia  seqnuntur  personam,  or  as  Loid 
Loughborough  states  in  Sill  v.  Worswidc,  I  H.  BL 
090 :  '*  It  is  a  clear  proposition,  not  only  of  the  hnr 
of  Englcmd,  but  of  every  country  in  the  worii 
where  law  has  the  semblance  of  science,  that  penoiMl 
property  has  no  locality.  The  meaning  of  that  is, 
not  that  personal  propeity  has  no  visible  locality,  hot 
that  it  IS  subject  to  that  law  which  governs  the 
pprson  of  the  owner.  With  respect  to  the  dispoatun 
of  it,  with  respect  to  the  transmisaion  of  it,  either  by 
succession  or  the  act  of  the  party,  it  follows  the  hiwol 
the  person.  The  owner  in  any  country  may  dispose  of 
his  personal  property.  If  he  dies,  it  is  not  the  law  of 
the  country  m  whicm  the  property  is,  but  the  lav  of 
the  country  of  which  he  was  a  subject,  that  wSl 
regulate  the  succession."  There  is,  however,  another 
nde,  that  a  transfer  of  movable  property  duly 
carried  out  according  to  the  law  of  the  |uaoe  irhere 
it  is  situated  is  not  rendered  nugatory  by  ahoviBg 
that  such  transfer  as  carried  out  is  not  in  aooordaace 
with  what  would  be  recjuired  by  law  in  the  ooontiy 
where  its  owner  is  donuciled.  Now,  the  Qaeenalana 
Co.  did  certain  acts  by  virtue  of  which  certain  legal 
rights  arose  in  Scotland  having  identically  the  auue 
effect  in  all  respects  as  if  the  Queensland  Co.  hadoa 
the  date  of  the  arrestment  executed  an  aaatgnB^ 
of  the  calls  in  question  to  the  Investment  Co.  and 
such  assignment  had  been  forthwith  intimated  to  the 
persons  in  whose  hands  the  calls  were  arrested.  Sock 
an  assignment  would,  according  to  the  erideDce, 
clearly  have  been  preferred  to  another  aasignraent  of 
an  earlier  date  not  completed  by  notioe,  and  in  my 
opinion  the  right  of  those  who  have  acquired  aa 
unexceptionable  title  and  have  reoovered  the  pvptf^ 
according  to  the  law  of  the  country  where  it  is  fomd 
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CouKT  OF  Appeal. 


Simmons  v,  London  Joint-Stock  Bank. 


Court  op  Appeal. 


and  arrested  cannot  be  defeated  by  showing  that  if 
the  property  had  been  elsewhere  the  bank's  title 
might  have  been  the  better.  I  speak  of  the  Invest- 
ment Co.  having  recovered  the  calls,  though  as  a  matter 
of  convenience  they  have  been  received  by  the  o£Bcial 
liquidator,  because  they  would  have  actually  received 
them  if  the  action  had  not  been  stayed,  and  the  rights 
of  the  parties  cannot  be  affected  by  the  court  having 
stayed  the  action,  as  by  the  order  staying  the  action 
their  right  or  security  was  expressly  left  unpreju- 
diced. 

I  accede  to  the  summons  of  the  Investment  Co., 
and  direct  payment  of  the  balance  of  the  Scotch  calls 
to  the  bank. 

Solicitors,  Murray^  Ilutchins,  &  Stirling;  Clarke, 
BawlingSj  &  Co.;  Drake,  Son,  &  Parton;  Flower  <J& 
Nfisaey* 


itsmi  of  appeal. 


From  Chan.  Div. 


Nov.  18—21 ;  Dec.  16. 


Simmons  r.  London  Joint-Stock  Bank. 
IiiTTLE  V.  London  Joint-Stock  Bank,  (a.) 

Banker — Broker — Fledge  of  securities  en  bloc — Nego^ 
tiahle  instrument — Bon&  fide  holder  for  value — Foreign 
bonds — Share  warrants  in  English  company — Com" 
Ipanies  Act,  1867,  a.  27. 

Authority  given  to  a  stockbroker  by  his  client  to  pledge 
the  dienfa  securities  does  not  carry  with  it  in  law  an 
implied  authority  to  pledge  the  clients  securities  en  bloc 
mth  those  of  others  for  a  lump  sum, 

S.  had  deposited  for  custody  with  a  stockbroker  bonds 

of  a  foreign  corporation,  transferable  by  delivery  from 

hand  to  hand.     The  stockbroker,  to  raise  money  for  Ms 

€vm  purposes,  and  withotU  the  knowledge  of  8„  sold  the 

bonds,  but  on  tJie  same  day  repurchased  similar  boiuls 

of  ei^iual  value,  and  immediately  on  their  delivery  made 

an  etiiry  in  his  books  substituting  the  numbers  of  the 

newly-purchased  bonds  for  the  numbers  of  the  original 

bonds  belonging  to  S.     The  bonds  so  purojiased  tuere  paid 

for  by  the  stockbroker  by  means  of  a  crossed  cheque  (dated 

the  2Sth  of  October,  1887)  drawn  by  him  on  his  own 

bank.     In  order  to  put  himself  in  funds  at  the  bank  to 

meet  the  whole  of  the  clieques  drawn  by  him  on  that  day, 

the  stockbroker,  on  the  same  day,  but  after  the  said 

aUeraiion  of  the  numbers  in  his  book,  pledged  the  bonds 

sopurchcued,  together  with  other  securities,  en  Hoc  to  the 

bank ;  and  the  bank  thereupon  credited  his  account  with 

a  large  advance,  out  of  which  the  whole  of  the  cheques 

drawn  by  him  on  the  2Sith  of  October  were  cashed.     The 

stockbroker  subsequently  absconded,  and  S,   brought  an 

action  against  the  bank  to  recover  the  price  of  tlie  bonds 

in  question,  which  had  been  sold  by  the  bank  at  a  price 

admittedly  fair,  together  with  interest  thereon  at  four 

percent. 

The  inferences  of  fact  drawn  from  the  evidence  by  the 
Court  of  Appeal  were — (a)  that  the  bank  knew  that  the 
botids  in  question  might  probably  belong  to  a  client  of 
the  stockbroker;  (b)  thctt  the  bank  did  not  believe  thai 
the  stockbroker  had  been  expressly  authorized  by  his  client 
to  pledge  the  bonds  en  bloc  with  the  securities  of  other 
persons ;  but  (c)  that  the  bank,  relying  on  the  honesty  of 
the  stockbroker,  believed  that  he  had  been  authorized  by 
his  client  to  raise  some  money  on  the  bonds,  and  honestly 
believed  that  such  authority  canned  with  it  as  a  matter  of 
law  authority  to  pledge  the  bonds  en  bloc. 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Bairister-st- 
Law. 


Held,  on  these  facts,  that  the  stockbroker  had  appro- 
prialed  the  newly -purchased  bonds  to  S.  before  pledging 
them  to  the  bank,  and,  even  assuming  that  the  bonds  in 
question  were  negotiable  instruments  in  the  full  sense  of 
tlie  term  **  negotiable,"  yet  that  the  bank  never  became 
honk  fide  holders  of  the  bonds  for  value  without  notice, 
and  accordingly  that  S,  was  entitled  to  tlie  relief  claimed. 

The  same  stockbroker,  acting  on  instructions  from  L,, 
and  Jiauing  received  money  from  him  for  that  purpose, 
purchased  for  L,  sliares  in  a  foreign  company,  shares  in 
an  English  company,  and  bonds  of  a  foreign  Government, 
The  share  certificates  of  the  foreign  company  were  trans- 
ferable by  delivery  from  hand  to  hand,  as  were  also  the 
share  warrants  of  the  English  company,  and  the  bonds  of 
the  foreign  Government  were  payable  to  bearer. 

With  respect  to  the  foreign  company^s  shares,  those 
purcJutsed  for  L,  were  delivered  to  the  stockbroker,  who 
entered  them  by  their  numbers  in  his  book  as  belonging  to 
L,  With  respect  to  the  English  company^ s  shares,  those 
contracted  to  be  purchased  for  L,  were  not  delivered  to  the 
stockbroker,  but  he  purchased  and  took  delivery  of  a 
number  of  similar  shares,  and  entered  them  as  L,*s  in  the 
number  book.  With  respect  to  the  bonds  of  the  foreign 
Government,  they  were  contracted  to  be  purchased  for  L, 
in  two  lots,  and  one  lot  so  purchased  was  actually 
delivered  to  the  stockbroker,  and  their  numbers  entered  as 
L,*s  t»  the  number  book.  The  other  lot  was  not  delivered 
to  the  stockbroker,  but  he  purchased  and  took  delivery  of 
an  equal  number  of  similar  bonds,  and  entered  them  as 
L,*s  i7i  his  number  book,  Tlie  stockbroker,  without  the 
knotoledge  of  L,,  pledged  these  shares  and  bonds  en  bloc 
ufith  securities  belonging  to  others^  to  his  bank  for  objects 
and  under  circumstances  similar  to  those  mentioned  with 
regard  to  the  bonds  of  S, 

The  same  inferences  of  fact  were  dravrn  by  the  Court 
of  Appeal  from  the  evidence  in  L,^s  case  as  in  the  case 
ofS. 

Held,  on  these  facts,  that  the  shares  and  bonds  taken 
by  the  stockbroker  in  substitution  of  those  contracted  to  be 
purchased  for  L,  had  been  appropriated  by  the  stockbroker 
to  L,  before  they  werepledg^  to  the  batik,  and,  assuming 
that  the  bonds  and  shares  in  question  were  negotiable 
instruments  in  the  full  sense  of  the  term,  that  the  batik 
were  not  bon4  fide  holders  for  value  without  notice,  and, 
cu:cordingly,  that  the  bank  should  restore  them  to  L, 

Queere,  whether  the  shares  in  question  were  negotiable 
instrtiments. 

Decision  o/Kekewich,  J.,  affirmed. 

Appeals  from  Kekewich,  J. 

Simmons  r.  London  Joint-Stock  Bank. 

In  1887  the  plainti£f  Simmons  was  a  customer  of 
the  firm  of  Herapath,  Delmar,  &  Co.,  who  carried  on 
business  as  stockbrokers  on  the  London  Stock 
Exchange. 

On  October  12,  1887,  the  said  firm  held  for  safe 
custody  on  behalf  of  the  plaintiff,  bonds  belonging  to 
him  of  the  Buenos  Ayres  Land  Mortgage  Bank  of 
the  *'J"  series  (generally  known  on  the  London 
Stock  Exchange  as  ''Cedulas")  for  the  amount  of 
lo,000dols. 

On  that  day  the  said  firm,  desiring  to  obtain  a  tem- 
porary advance,  and  without  any  authority  or  know- 
ledge of  the  plaintiff,  entered  into  a  contract  with 
Messrs.  Prior  &  Williams  (a  firm  of  stock  jobbers)  for 
the  sale  of  the  said  bonds  for  the  next  settling  day 
(October  14),  and  also  on  the  same  day  (October  12) 
contracted  with  Messrs.  Prior  &  Williams  to  repur- 
chase for  October  28  like  bonds  of  the  same  amount 
(ld,000dols.). 

Ill  pursuance  of  this  contract  the  said  firm  on 
October  14  delivered  tha  plaintiff's  bonds  to  Messist 
Prior  &  Williams,  and  on  October  28  in  pursuance  of 
the  contract  for  repurchase  the  said  firm  received 
from  a  firm  of  brokers   named   Qreenwell  &.  Co., 
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"Cedula"  bonds  of  the  "J"  series  for  the  same 
amount  but  with  different  denoting  numbers. 

The  defendant  bank  was  the  bank  with  which  the 
said  firm  dealt ;  and  the  said  firm  paid  Messrs.  Green- 
well  &  Co.  for  the  bonds  delivered  by  Messrs.  Grreen- 
well  &  Co.  to  them  by  a  crossed  cheque  for  £1,845 
drawn  on  the  defendant  bank. 

The  said  firm  on  receipt  of  the  bonds  so  purchased 
from  Messrs.  Greenwell  &  Co.  immediately  entered 
the  same  (in  the  usual  course  of  business)  in  their 
number  book  as  belonging  to  the  plaintiff. 

On  the  morning  of  October  28  the  said  firm  had  a 
balance  to  their  credit  at  the  defendant  bank  which 
exceeded  the  sum  of  £1,845,  but  they  required  to 
draw  other  cheques  for  large  amounts  on  the  defend- 
ant bank  on  tiiat  day,  and  accordingly,  in  order  to 
provide  money  to  meet  the  various  cheques  drawn  by 
them  on  the  defendant  bank  on  that  day,  they,  on 
the  same  day  (October  28),  deposited  with  the 
defendant  bank  the  bonds  delivered  to  them  by 
Messrs.  Greenwell  &  Co.,  together  with  other  securi- 
ties, and  the  defendant  bank  thereupon  placed  the 
«um  of  £6,000  to  their  credit,  and  the  various 
cheques  drawn  by  the  said  firm  on  the  defendant 
bank  on  October  28  (including  the  cheque  for  £1,845) 
were  duly  paid. 

The  bonds  so  deposited  with  the  defendant  bank 
remained  in  their  custody  (Delmar  meanwhile  paying 
the  plaintiff  Simmons  the  interest  thereon)  till  Jime, 
1888,  when  Delmar  failed  and  left  the  country.  The 
defendant  bank  then  sold  the  bonds,  together  with  the 
other  securities  so  deposited,  for  a  price  admittedly 
fair.  On  June  14, 1888,  the  plaintiff  Simmons,  having 
then  first  discovered  what  had  been  done  by  Delmar, 
brought  this  action  against  the  defendant  bank  to 
recover  the  amount  of  the  bonds.  Kekewich,  J.,  held 
that  the  plaintiff  Simmons  was  entitled  to  succeed, 
and  that  tiie  measure  of  the  liability  of  the  defendant 
bank  was  the  price  which  the  securities  had  realized, 
with  four  per  cent,  interest  from  the  date  of  realiza- 
tion. 

The  defendant  bank  appealed. 

Sir  Horace  Davey,  Q.C.,  F inlay,  Q,C.,  and  W.  D. 
Jtawlinsy  for  the  appellants. — Two  questions  arise — 
First,  assunring  that  the  bonds  deposited  with  the 
bank  were  the  plaintiff  Simmons's  bonds,  can  the 
plaintiff  recover  them  or  their  proceeds  from  the  bank 
under  the  circumstances  of  the  case — i.e..  Have  not 
the  banic  a  good  title  to  the  bonds  as  against  the  true 
owners  ?  Secondly,  were  the  bonds  so  deposited  in 
fact  ever  Simmons's  bonds  at  all  ?  The  judge  below 
held  as  an  inference  from  the  course  of  dealing 
between  the  bank  and  the  brokers  that  the  bank  were 

Sut  on  inquiry  to  see  whether  the  bonds  did  or 
id  not  belong  to  the  brokers,  and  that  the  bank, 
not  having  inquu'ed,  did  not  take  the  bonds  with 
due  care,  and  he  accordingly  held  that  the  case 
was  governed  by  Sheffield  v.  London  Joint-Stock 
'Bank,  37  W.  R.  33,  13  App.  Cas.  333.  The  judg- 
ment of  the  House  of  Ix)rds  in  that  case,  how- 
ever, depended  on  the  inference  of  facts  drawn 
from  the  course  of  business  in  that  particular  case 
— ^viz.,  that  Mozley*s  business  consisted  in  lending 
his  clients'  securities  to  banks  at  a  higher  rate  of 
interest  than  that  at  which  he  got  them  from  his 
cKents,  and  that  the  bank  there  knew  that  was 
Mozley's  business.  The  essential  facts  in  that  case 
are  not  to  be  found  here.  The  evidence  only  shows 
*that  the  course  of  dealing  between  the  bank  and  the 
brokers  was  that  the  brokers  were  allowed  to  with- 
draw securities  they  had  deposited  with  the  bank  and 
to  sdll  or  replace  them,  provided  they  kept  their 
securities  up  to  a  certain  proportion  with  the  advances 
received  from  the  bank.    T^e  bank  were  entitled  to 


take  the  securities  without  presuming  fraud  or  dis- 
honesty on  the  part  of  the  brokers.  Thete  bonds 
passed  by  delivery  on  the  Stock  Exchange,  and  they 
were  treated  as  negotiable  instruments  according  to 
the  admissions  made  in  the  court  below.  [Ldjdley, 
L.J. — Negotiable  in  what  sense  r  as  instromentB 
passing  by  delivery,  or  as  negotiable  in  the  sense  in 
which  a  bill  of  exchange  is  negotiable  ?  CroxKk  t. 
Credit  Fonder,  21  W.  R.  946,  L.  R.  8  a  B.  374.] 
Negotiable  in  the  sense  that  the  title  to  the  prop<3ty 
in  them  passes  by  delivery  :  Goodwin  v.  i?o6arte,  24 
W.  R.  987,  1  App.  Cas.  476;  Lorymer  v.  Smiik,\ 
B.  &  C.  1 ;  Gorgi4^  v.  Mievilh,  3  B.  &  C.  45 ;  TToUt^ 
V.  Pole,  4  B.  &  Aid.  1.  The  course  of  dealing  be- 
tween brokers  and  their  clients  depends  on  what  is 
called  the  custom  of  "  continuations  "  :  Bongiocanni 
V.  Socieie  Generale,  54  L.  T.  N.  S.  320,  24  W.  K 
Dig.  154.  But  in  fact  the  bonds  deposited  vrith  the 
bank  were  not  Simmons's  bonds,  nor  had  they  been 
appropriated  as  Simmons' s  by  Delmar.  Delmar  had 
no  power  to  appropriate  them  to  Simmons  absolutely, 
for  he  had  not  then  paid  for  them,  the  cheque  whidi 
he  gave  in  payment  for  them  not  having  been  then 
cashed,  and  it  was  not  cashed  until  after  Delmar  had 
deposited  the  bonds  with  the  defendant  bank ;  pay- 
ment by  cheque  is  only  conditional  payment,  and 
until  the  cheque  is  cashed  the  property  does  not  pass 
to  the  purchaser :  Loughnan  v.  Bam/,  Ir.  Rep.  6  C.  L 
457 ;  BisJtop  v.  ShiUiio,  2  B.  &  Aid.  329 ;  Benjamin 
on  Sales,  4th  ed.,  pp.  282,  304 ;  the  utmost  interest  in 
the  bonds  that  Delmar  had  power  to  appropriate  to 
Simmons  was  the  equity  of  redemption  after  the  lien 
of  the  bank  had  been  ducharged. 

^W^y>  Q-C,  Warmington,  Q.C,  and  Grosvenor  Woodt, 
for  tiie  plaintiff  Simmons. — We  have  never  admitted 
that  these  '*Cedulas'*  are  negotiable  instromentB  in 
the  legal  sense  of  that  term,  although  we  do  admit 
that  they  pass  by  delivery  from  hand  to  hand  on  the 
Stock  Exchange.  The  bank  took  them  subject  to  tiie 
equitable  rights  of  Simmons :  Crouch  v.  Credit  Fonrifr. 
The  case  of  Goodivin  v.  Roharta  was  commented  on  in 
Colonial  Bank  v.  (Jady,  ante,  p.  17, 15  App.  Cas.  267,  pfr 
Lord  BramweU,  at  p.  282.  The  present  case  is  governed 
by  Sheffield  v.  London  Joint- Stock  Ba  hI\  In  the  present 
case  tiie  evidence  and  the  admissions  together  shov 
that  it  is  a  well-known  course  of  business  for  stock- 
brokers, in  addition  to  buying  stocks  for  their  clients, 
to  advance  money  to  their  clients,  and  in  order  to  get 
the  money  to  pledge  their  clients*  securities  en  Woe  to 
bankers,  the  bankers,  on  the  other  hand,  allowing  the 
securities  so  pledged  to  be  from  time  to  time  with- 
drawn. The  Dank  in  the  present  case  knew  that  this 
was  the  practice  of  the  firm  of  Herepath,  Dehuar,  & 
Co.,  and  the  bank  must,  from  the  course  of  business 
they  had  with  that  firm,  be  taken  to  have  known  that 
the  firm  dealt  with  securities  of  their  clients,  and  not 
their  own  securities,  when  they  pledged  the  securi- 
ties en  UiK,  The  bank,  therefore,  were  bound  to  in- 
quire whether  the  firm  had  authority  from  the  dients 
whose  securities  they  pledged  to  act  in  that  way :  Cook 
V.  Eshelhy,  35  W.  R.  629,  12  App.  Cas.  271.  On  the 
point  as  to  appropriation,  the  appropriation  to  Simmons 
was  really  complete  on  the  12tii  of  October,  because 
the  direction  or  destination  of  the  bonds  io  be  repur- 
chased was  fixed  on  that  day,  and  the  bonds,  when 
delivered  to  Delmar  &  Co.  on  the  28th  of  October, 
were  delivered  in  accordance  with  the  antecedent 
direction  of  the  12th  of  October.  [BoWEX,  L.J.— 
The  other  side  say  that  these  bondis  could  not  be 
appropriated  by  Delmar  to  Simmons  until  they  came 
into  Delmar*s  possession,  and  that  they  only  did  w 
subject  to  the  lien  of  the  bank.]  There  is  no  eridence 
to  show  that  the  cheque  given  for  these  bonds  was 
cashed  out  of  the  £6,000  advanced  by  the  bank  when 
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these  bonds  and  other  securities  were  deposited  with 
them.  On  the  morning  of  the  28th  of  October  Delmar 
had  a  balance  to  his  credit  at  the  bank,  and  there  is 
no  evidence  to  show  that  payment  of  the  cheque  he 
gave  for  these  bonds  would  or  could  have  been  re- 
fused by  the  bank  if  these  bonds  had  not  been  de- 
posited with  them. 

Finlat/,  Q.C,  in  reply. — The  cheques  drawn  by 
Deknar*&  Co.  on  the  28tii  of  October  were  all  Clear- 
ing House  cheques,  which  came  in  at  the  same  time, 
and  were  all  honoured  in  respect  of  the  £6,000  ad- 
vanced by  the  bank.  The  baidc  were  bond  fide  holders 
for  value  of  the  bonds.  The  bank  believed  that 
Delmar  &  Co.  had  authority  from  their  clients  to 
pledge  the  bonds,  and  that  gives  them  a  good  title : 
FtMer  v.  Pearscm,  1  Cr.  M.  &  R.  849  ;  Haijnes  v.  Foster, 
2  Cr.  &  M.  237. 

Little  i\  London  Joint-Stock  Bank. 
The  securities  which  formed  the  subject-matter  of 
this  appeal  were  as  follows : — 

(1)  Certificates  for  fifty  shares  in  the  Imperial  Otto- 
man Bank.  These  shares  passed  by  delivery  of  the 
certificates  from  hand  to  hand.  They  had  been 
bought  for  the  plaintiff  Little  with  Little's  money 
by  Herapath,  Delmar,  &  Co.,  and  it  was  admitted 
that  they  had  been  appropriated  to  Little  by  hcmg 
entered  in  the  books  of  the  firm  as  Little's  before  they 
had  been  deposited  by  the  finn  with  the  defendant 
hank. 

(2)  Share  warrants  for  seventy-five  shares  in  the 
£io  Tinto  Co.  This  was  an  English  company,  and 
share  warrants  had  been  issued  with  respect  to  these 
shares  under  section  27  of  the  Companies  Act,  1867, 
stating  that  the  bearer  was  entitled  to  the  shares 
therein  specified.  Li  April,  1887,  little  had  instructed 
Belmar  &  Co.  to  purchase  for  him  100  Rio  Tinto 
shares.  The  said  firm  accordingly,  on  the  9th  of 
April,  contracted  to  buy  100  such  shares  from  Messrs. 
Prior  &  Williams.  When  the  time  for  delivery  came 
it  was  found  that,  in  the  state  of  the  transactions 
between  the  said  firm  and  Messrs.  Prior  &  Williams, 
that  the  former  were  bound  to  deliver  to  the  latter  110 
!^o  Tinto  shares,  and  accordingly  the  said  firm 
received  no  Rio  Tinto  shares  from  Messrs.  Prior  & 
Williams,  but  they  obtained,  on  26th  of  April,  the 
seventy-five  Bio  Tinto  shares  in  question  from  another 
firm,  Messrs.  Gregg  &  Argenti.  Little  paid  the  said 
firm  the  price  of  the  shares  by  two  cheques  given  on 
the  26th  and  27th  of  April  respectively.  The  said 
firm,  without  Little's  autiiority  or  knowledge,  on  the 
26th  of  April  deposited  the  share  warrants  for  the 
seventy-five  shares,  along  with  other  securities,  with 
the  defendant  bank  in  order  to  cover  their  account 
there.  The  shares  had  been  appropriated  to  Little  by 
being  entered  in  the  books  of  the  said  firm  as  belong- 
ing to  Little,  but  whether  such  appropriation  took 
place  before  or  after  the  advance  was  made  by  the 
ttank  was  a  matter  of  dispute. 

(3)  Bonds  of  the  Republic  of  Uruguay  Five  per 
C^t.  Unified  Loan  of  1883.  Each  bond  was  in  the 
following  form  : — **  The  bearer  of  this  bond  is  entitled 
to  the  principal  sum  of  £ — ,  part  of  the  above-men- 
iioned  loan,  and  will  be  entitled  to  receive  payment  of 
the  said  principal  sum  on  presentation,  and  against 
remainder  hereof  and  of  all  unmatured  coupons,  at 
the  counting  house  of in  London." 

These  bonds  had  been  bought  by  the  said  firm  for 
Little  in  two  lots.  The  fint  lot  (of  the  nominal 
value  of  £1 ,500)  was  contracted  to  be  bought  on  the 
9th  of  March,  1888,  for  the  next  account  day  (March 
14),  and  were  received  by  the  said  firm  on  that  day, 
and  deposited  on  the  next  day  with  the  defendant 
bank  as  security  for  advances.  They  were  appro- 
priated to  Little  by  the  said  firm  in  their  books  on  the 


14th  of  March.  The  second  lot  (of  the  nominal 
value  of  £2,000)  was  purchased  under  circumstances 
similar  to  those  already  stated  with  regard  to  the 
Rio  Tinto  shares.  The  contract  for  purchase  was 
made  on  the  4th  of  April,  1888,  but  Delmar  &  Coi 
did  not  receive  them  till  the  26th  of  April,  on  which 
day  the  said  film  deposited  them  with  the  defendant 
bank.  They  were  entered  in  the  books  of  the  said 
firm,  under  the  date  of  the  26th  of  April,  as  pur- 
chased for  Little.  The  said  firm  paid  for  these  bonds 
and  other  securities  by  cheques  drawn  on  the  defend- 
ant bank,  and  but  for  the  advances  obtained  from  the 
bank  on  the  26th  of  April,  by  means  of  the  securities 
deposited  with  the  bank  on  that  day,  the  said  firm 
would  not  have  had  sufficient  funds  at  the  bank  to 
meet  aU  the  cheques  drawn  by  the  said  firm  on  that 
day. 

When  Delmar  absconded  in  June,  1888,  the  plaintiff 
Little  for  the  ^rst  time  discovered  what  had  been 
done  by  Delmar,  and  then  brought  this  action  against 
the  defendant  bank. 

Kekewich,  J.,  decided  in  favour  of  the  plaintiff 
Little,  and  held  that  the  defendant  bonk  should  hand 
over  to  the  plaintiff  Little  the  various  securities  in 
question  (which  had  not  been  realized),  and  should 
account  to  the  plaintiff  for  any  difference  in  the  value 
of  the  securities  on  the  14th  of  June,  1887  (the  date 
of  the  issue  of  the  plaintiffs'  writ  in  the  action),  and 
the  date  of  trial. 

The  defendant  bank  appealed. 

Finlayy  Q.C,  and  TI'.  D,  Rawlins ,  for  the  appel- 
lants.— ^First,  as  to  the  Uruguayan  bonds.  Acconung 
to  the  law  of  Uruguay  these  bonds  pass  by  mere 
delivery,  and  therefore  they  are  negotiable  instru- 
ments in  the  full  sense  of  that  term — c.</.,  so  that  a 
person  taking  them  honestly  and  for  value,  even  from 
a  thief,  acquires  a  good  title  to  them  :  Miller  v.  Race, 
1  Smith's  L.  C,  9th  ed.,  p.  491  ;  dhjuY,  Baker,  13 
East,  509  ;  Chnvjier  v.  Mieville,  3  B.  &  C.  45 ;  Lamj  v. 
Smyth,  7  Bing.  284 ;  Crouch  v.  Credit  Fonder,  21 
W.  R.  946,  L.  R.  8  Q.  B.  374.  Ooixlivin  v.  RoharU, 
24  W.  R.  987,  I  App.  Cas.  476,  is  in  our  favour, 
the  terms  of  the  special  case  there  stated  are  given 
in  the  report  in  the  Law  Journal :  44  L.  J.  Ex.  57. 
rBo\VEN,  L.J.,  refeired  to  the  observations  made  by 
Lord  Selbome,  L.C.,  in  France  v.  Clark,  32  W.  R., 
at  p.  468,  26  Ch.  D..  at  p.  264,  as  to  Goodwin  v. 
Rolxtrts.  LiXDLEY,  L.J.,  referred  to  RumMl  v. 
Metropolitan  Bank,  25  W.  R.  366,  2  Q.  B.  D.  194.] 
It  is  a  matter  of  law  whether  the  transferee  has  a 
better  title  than  the  transferor.  Secondly,  the  Rio 
Tinto  shares  are  negotiable  instruments  by  virtue  of 
section  27  of  the  Companies  Act,  1867 ;  and  the  other 
documents  are  negotiable  instruments  by  virtue  of 
the  usage  showing  that,  according  to  the  law  of  the 
foreign  countries  in  which  they  issued,  they  are  so 
treated. 

They  also  referred  to  Ware  v.  Lord  J'Jgnumt,  3  W.  R. 
48,  4  De  G.  M.  &  G.  460,  and  Jones  v.  Smith,  1  Ha.  43. 

^HI^Vj  Q'O.,  Warmiuijtoa,  Q,C.,  and  Grosvenor 
Woods,  for  the  respondent,  the  plaintiff  Little. — 
There  is  no  evidence  to  show  that  the  bank  wouli  or 
could  have  refused  to  cash  the  cheque  drawn  by  the 
brokers  on  the  26th  of  April  to  pay  for  these  securities, 
unless  these  sccuritifs  were  deposited  with  then  to 
cover  the  advance  of  £6,000.  As  to  the  documenis 
being  negotiable  instruments,  in  no  case  except  Rmn- 
ball  V.  Metropolitan  Bank  has  it  ever  been  held  that 
any  document  other  than  a  security  for  money  could 
bo  a  negotiable  instrument.  In  Gtufdvnn  v.  Robarts 
the  documents  were  treated  as  giving  the  holder  a 
right  to  the  money.  Section  27  of  the  Companies 
Act,  1867,  was  never  ]|||H^ed  to  make  share  warrants 
and  scrip  negotiable'  "         There  is  no  evidence 


452 


THE  WEEKLY  REPORTER.   [Mayi6,i89i.]   Vol.  XXXIX. 


Court  of  Appeal. 


SiiOfONs  V,  London  Joint-Stock  Bank. 


CouBT  OF  Appeal. 


of  custom  amounting  to  a  growth  of  the  law  merchant 
to  show  that  these  securities  are  negotiable  in  the  full 
sense  of  that  term. 

Fhilayy  Q.C.y  in  reply,  mentioned  Dixon  v.  Bovilly 
4W.  E.  813,  3Macq.  1. 

Dec.  16. — BowEN,  L.J.,  read  the  following  judg- 
ment of  the  Court  (Lindley,  Bowen,  and  Fry, 
L.JJ.): — The  plaintiff  was  a  customer  of  Herapath, 
Delmar,  &  Co.,  stockbrokers,  and  the  action  is 
brought  against  the  defendants,  who  were  Herapath, 
Delmar,  &  Co.*s  bankers,  to  recover  the  value  of  cer- 
tain Argentine  bond^  of  the  Bank  of  Buenos  Ayres, 
to  the  value  of  15,000dols,  The  bonds  were  securities 
to  bearer,  issued  with  a  Government  guarantee,  and 
circulated  on  the  European  markets.  The  plaintiff 
had  left  in  the  hands  of  Delmar,  one  of  the  members 
of  Herapath,  Delmar,  &  Co.,  for  custody  Argentine 
bonds  to  the  above  amount,  but  on  October  12,  1887, 
Delmar,  desiring  to  raise  money  for  purposes  of  his 
own,  and  without  any  authority  from  the  plaintiff, 
contracted  to  sell  the  plaintiff's  said  bonds  to  Messrs. 
Prior  &  Co.  for  the  sum  of  £1,820,  and  on  the  same 
day  made  a  further  contract  to  repurchase  similar 
bonds  to  the  value  of  15,000dols.  for  the  28th.  On 
the  28th  of  October  Delmar  gave  delivery  of  the  bonds 
he  had  contracted  to  sell  in  three  separate  lots,  and 
on  the  same  day  took  delivery  from  a  firm  named 
Greenwell  &  Co.  of  the  similar  but  different  bonds 
which  he  had  contracted  to  buy.  Delmar' s  account 
with  the  defendants  was  overdrawn.  For  the  bonds 
so  delivered  to  him  he  paid  by  a  crossed  cheque,  and 
in  order  to  put  himself  in  funds  to  meet  it  he  sent  the 
bonds  of  which  he  had  taken  delivery,  with  other 
securities,  to  the  defendant  bank,  on  receipt  of  which 
the  defendants  placed  £6j000  to  his  credit.  Out  of 
this  sum  Delmar's  cheque  was  cashed  when  it 
arrived  through  the  Clearing  House  at  the  defendant 
bank.  The  bonds  so  deposited  remained  in  the 
custody  of  the  bank  till  Delmar  failed  and  left  the 
country  in  June,  1888.  Thereupon  the  plaintiff,  on 
the  14th  of  June,  applied  to  the  bank  for  the  bonds, 
which,  however,  had  been  sold  with  the  rest  of  Del- 
mar's  securities  for  a  price  that  is  admitted  to  have 
been  fair. 

The  counsel  for  the  defendants,  who  are  the  appel- 
lants, contended,  in  the  first  place,  before  us  that  the 
bonds  deposited  on  the  28th  with  the  defendants  were 
Delmar' s  bonds,  and  not  the  plaintiff's,  and  that  the 
plaintiff  was  not  entitled  to  complain  of  their  being 
sold  by  the  defendants  against  Delmar's  debt.  It  is 
true  that  they  were  not  the  original  bonds  left  by  the 
plaintiff  in  Ddmar's  hands.  It  becomes  necessary, 
therefore,  to  consider  whether  they  had  become  the 
plaintiff's  by  substitution  and  appropriation  before 
being  pledged  by  Delmar  to  the  bank.  The  conten- 
tion on  the  part  of  the  appellants  was  that  the  pro- 
perty in  the  newly-purchas^i  bonds  did  not  vest  in 
Delmar  till  his  cheque  was  cashed,  and  that  even  if  it 
did  there  was  no  complete  appropriation  of  the  bonds 
by  Delmar  to  the  plaintiff  \mtil  lie  had  raised  the 
money  to  pay  for  them  by  pledging  them  to  the  bank. 
■\Ve  ai-o  of  opinion  that  the  property  in  the  bonds 
passed  to  Delmar  on  the  delivery  of  the  bonds  in 
exchange  for  Delmar's  cheque.  It  is,  of  course,  con- 
ceivable in  law  that  by  the  terms  of  any  particular 
contract  the  property  in  goods  delivered  may  be 
reserved  by  the  vendor  until  he  sees  whether  the 
cheque  received  by  him  is  honoured,  but  this  is  not 
the  ordinary  effect  of  a  transaction  in  which  ^oods 
are  paid  for  by  cheque,  and  we  entertain  no  doubt 
that  the  property  in  the  bonds  passed  to  Delmar  on 
their  delivery. 

Then  comes  the  inquiry  whether  there  was  any 
appropriation  by  Delmar  of  the  bonds  to  the  plaint^, 


and  when  such  appropriation,  if  any,  took  place* 
When  Delmar  parted  in  the  first  instance  wiUi  tlie 
plaintiff's  original  bonds  his  real  object  was  to  raise 
money.  The  transaction  was,  indeed,  effected  by » 
sale  of  the  plaintiff's  bonds  and  a  repurchase  of 
others,  which  he  intended  to  substitute  in  their  place ; 
but  Delmar  only  parted  with  the  plaintiff's  bonds 
because  he  could  not  effect  his  object  in  any  otbff 
way,  and  would  be  anxious  to  replace  them  by  othen 
as  soon  as  possible.  Before  sending  the  newly-pur- 
chased bonds  to  the  bank  a  correction  was,  ia  net, 
made  in  Herapath,  Delmar,  &  Co.'s  number  Inok, 
which  earmarked  the  new  bonds  as  the  plaintiffs; 
and,  although  it  was  attempted  to  be  shown  that  soch 
entry  was  made  without  express  authority  on  Delmar's 
part,  we  are  of  opinion  that  it  was  made  in  the 
course  of  his  business  by  an  agent  who  had  implied 
authority  to  make  it,  and  with  a  view  to  complete  the 
transaction.  We  entertain  no  doubt,  aocordingly, 
that  before  the  bonds  were  deposited  with  the  bank, 
and  before  any  lien  of  the  bank  could  attach,  the 
bonds  had  become,  by  substitution  and  appropiiatioa, 
the  property  of  the  plaintiff. 

This  leads  us  to  the  next  contention  on  the  part  of 
the  appellants — viz.,  that  the  bonds  were  negotiable 
securities,  and  that,  the  bank  having  taken  them  iixr 
value  and  in  good  faith,  without  notioa  that  they 
belonged  to  Delmar's  principal,  are  entitled  to  hold 
them  against  all  the  world.  Whether  the  bonds  in 
question  were  negotiable  securities  in  any  secse  in 
which  such  a  commercial  doctrine  could  apply  was  a 
matter  left  unproved.  A  negotiilble  instrument  pay- 
able to  bearer  is  one  which  by  the  custom  of  trade 
passes  from  hand  to  hand  by  delivery,  and  the  bolder 
of  which  for  the  time  being,  if  he  is  a  bond  fide  holder 
for  value  without  notice,  has  a  good  title  notwith- 
standing any  defect  of  title  in  the  person  from  whom 
he  took  it.  A  contractual  document,  in  other  words, 
may  be  such  that,  by  virtue  of  its  delivery,  all  the 
rights  of  the  transferor  are  transferred  to  and  can  be 
enforced  by  the  transferee  against  the  original  ocm- 
tracting  party,  but  it  may  yet  fall  short  of  being  s 
completely  negotiable  instrument,  because  the  trans- 
feree acquires  by  mere  delivery  no  better  title  than  hit 
transferor.  An  admission  was  made  at  the  trial  to 
the  effect  that  these  bonds  were  commonly  transferred 
from  hand  to  hand  by  delivery,  and  this  must  be  taken 
to  be  true.  But  the  admission  was  carefully  limitei  ' 
and  still  left  uncovered  the  question  whether  they  s»  ; 
negotiable  instruments  in  the  sense  in  which  bills  of  { 
exchange  and  promissory  notes  are  negotiable,  so 
that  delivery  by  a  person  who  has  no  tiUe  confers, 
nevertheless,  a  title  on  a  hond  fide  holder  for  value 
without  notice.  We  should  reqidre  cither  a  more  on- 
qualified  admission  or  else  more  conclusive  eridenoe 
before  we  could  accept  the  view  that  bonds  like  these 
had  become  part  of  the  currency  of  this  country  so  as 
to  have  acquired  the  peculiar  characteristics  of  a 
completely  negotiable  instrument.  The  appellant's 
counsel  alleged  that  they  had  been  misled  at  the  tiisl 
by  the  form  of  the  admission,  and  asked  that,  befbi« 
we  decided  the  case  on  the  hypothesis  that  these  bonds 
were  not  completely  negotiable,  an  issue  might  be 
directed  to  try  that  question.  For  fear  of  a  mis- 
carriage of  justice  wo  will,  therefore,  assume  in  the 
appellant's  favour,  and  for  the  purpose  of  thiscts^ 
only,  that  the  documents  in  question  had  been  proved 
to  be  completely  negotiable  instruments,  and  we 
proceed  to  inquire,  on  that  assumption,  whether  the 
bank,  even  if  this  were  so,  ever  became  bona  f^ 
holders  of  them  for  value,  without  notice  of  the 
infirmity  of  the  titie  of  Delmar. 

The  inferences  of  fact  which  we  draw,  partly  ton 
the  admissions  of  the  bank's  officers  and  partly  &oa 
the  absence  of  testimony  on  their  part  which  might 
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liAve  been  given  if  the  fact  had  been  otherwise,  are 
as  follows.  The  bank,  we  think,  were  aware  that  the 
bonds  might  very  probably  belong  not  to  Del- 
mar  at  all,  bat  to  one  or  more  of  his  clients. 
The  bank  took  it  for  granted  that,  if  the  bonds  did 
not  in  fact  belong  to  Delmar,  he  had  been  authorized 
by  the  real  owner  to  raise  money  on  the  bonds,  within 
the  limit  of  their  market  value.  This  assumption  and 
belief  were  based,  not  on  inquiry  or  investigation, 
Tmt  on  the  bank's  faith  in  the  honesty  of  Delmar,  and 
was,  in  fact,  erroneous.  But  the  bank  did  not  believe 
that  Delmar  had  been  authorized  by  the  real  owner  to 
deposit  the  bonds  en  blod  together  with  other  securities, 
which  belonged  to  other  persons,  and  to  raise  a  lump 
sum  upon  the  whole.  The  bank  were,  indeed,  honestly 
of  opinion  that  Delmar  might  lawfully  do  so,  but  wo 
think  that  they  based  this  view  upon  a  mistaken 
assumption  that  such  deposit  en  hlur,  without  authority 
from  the  client,  was  recognized  by  the  law.  In  other 
words,  they  knew  that  ihe  bonds  in  question  might 
probably  belong  to  a  thud  person ;  they  did  not  know 
and  did  not  believe  that  the  owner  had  authorized 
their  bein^  deposited  and  pledged  en  hloc,  but  they 
honestly  believed  that  *  such  an  authority  from 
the  owner  was  not  necessary  in  law,  if  he  had 
sanctioned  (as  the  bank  assumed  from  their  faith  in 
Delmar' s  honesty  to  be  the  case)  the  pledging  of  the 
documents  for  any  sum  of  money  whatsoever.  If 
this  be  the  true  view  of  the  transaction,  the  bank 
never  became  bond  fide  holders  for  value  without 
notice,  since  they  never  believed  that  Delmar  was  the 
true  owner,  and  never,  indeed,  believed  that  any 
sathority  had  been  given  by  the  tnie  owner,  which 
alone  in  law  could  justify  what  was  being  done.  On 
the  contrary,  they  chose  to  shut  their  eyes  to  this 
necessary  part  of  the  inquiry,  under  a  misconception 
of  the  law.  The  case  of  Earl  of  Sheffield  v.  London 
'  Joint-Stoek  Bank  seems  to  show  that,  imder  such  cir- 
comstances,  the  bank  acquired  no  title  to  the  bonds 
as  against  the  true  owner.  The  appeal,  therefore,  in 
the  case  of  Simmons  v.  London  Joint-Stock  Banky  must 
be  dismissed  with  costs. 

"We  come  next  to  the  case  of  Little  v.  London  Joiut- 
SiocJc  Bank,     In  this  action  the  plaintiff  Little  claims 
to  be  entitled  to  relief  against  nie  bank  in  respect  of 
various  securities,   which  may  be  classified   as  fol- 
lows : — Certificates  for  shares  of  £20  each,  with  £10 
paid  thereon,  in  the  Imperial  Ottoman  Bank ;  share 
warrants  for  shares  in  the  Eio  Tinto   Mining  Co. 
(limited);    bonds  in  the   Uruguay  Five  per  Cent. 
Unified  Loan  of  1883.    We  arc  ready,  as  in  the  pre- 
vious appeal,   to  assume,   for  the  purposes  of    the 
argument,   and  in  the  defendants'   favour,  that  all 
these  securities  were  impliedly  negotiable,  although 
it  is  difficult  to  see  how  shares,  share  warrants,  or 
certificates  of  shares  in  a  company,  which  are  not 
securities  for  money,  can  be  entitled  to  that  descrip- 
tion,   and    although  without    further    evidence    or 
farther  admission  than  was  given  at  the  trial,   we 
should  question  much  whether  any  of  the  securities 
in  question,  at  all  events  other  than  the  Uruguay 
Government     bonds,     were     completely    negotiable 
instrmnents  within  the  known  commercial  and  legal 
definition  of  that  term.    We  assume,  however,  for  the 
purposes  of  the  case  that  they  all   were  negotiable 
instruments.     All  of  these  securities  were  deposited 
by  Delmar    with    the   defendants  for    objects  and 
tinder  circumstances  similar    to  those  under   which 
the  bonds  of  Mr.  Simmons  in  the  previous  action 
were  deposited. 

It  follows,  therefore,  that  the  rights  of  the  parties 
in  respect  of  them  will  be  governed  by  ova  previous 
decision  in  Simmons  v.  I^ondon  Joint-Stock  Bank, 
miless,  on  examination  of  the  facts  in  the  present 
action,  it  should  appear  that  in  the  case  of  any  of  the 


securities  there  was  no  appropriation  by  Delmar  to 
the  plaintiff  prior  to  the  deposit  with  the  bank.  We 
proceed,  therefore,  to  examine  the  question  whether 
there  was  in  fact  such  an  appropriation  in  respect  of 
all  or  any  of  these  securities.  1.  As  to  the  cei-tifi- 
cates  for  shares  in  the  Ottomiui  Imperial  Bank,  it  was 
not  disputed  before  us  that  there  had  been  the 
necessary'-  appropriation.  2.  As  to  the  share  warrants 
for  the  Rio  Tinto  shares,  on  the  9th  of  April,  1888, 
Delmar,  on  the  plaintiflTs  instructions,  bought  for  him 
from  Messrs.  Prior  &  Williams  100  Rio  Tinto  shares, 
of  which  the  seventy-five  claimed  in  this  action 
formed  a  portion.  When  the  time  for  delivery 
arrived  Delmar  received,  through  the  Stock  Exchange 
Clearing  House,  not  the  identical  shares  which  he  had 
purchased  from  Prior  &  Williams,  but  an  equal  num- 
ber of  similar  shares  from  Messrs.  Gregg  &  Argenti. 
These  were  received,  however,  by  Delmar  in  substitu- 
tion for  the  actual  shares  which  were  the  subject  of 
the  contract  with  Prior  &  Williams,  and  were  appro- 
priated to  the  jjlaintiff  by  number  in  Hei-apath, 
Delmar,  &  Co.'s  number  book.  They  became,  there- 
upon, in  our  opinion,  to  all  intents  and  purposes  the 
plaintiff's  shares.  3.  The  Uruguay  Five  per  Cent. 
Unified  Loan  bonds.  These  bonds  were  divided  in 
the  argument  before  us  into  two  lots,  the  first  con- 
sisting of  bonds  to  the  value  of  £1,500;  the  second 
of  bonds  to  the  value  of  £2,000.  As  to  lot  one,  no 
dispute  as  to  the  appropriation  was  raised  before  us 
by  the  defendants.  As  to  lot  two,  the  circumstances 
of  their  purchase  were  in  substance  similar  to  those 
narrated  already  in  reference  to  the  Rio  Tinto  shares, 
and  the  appropriation  to  the  plaintiff  was  effected  in 
the  same  manner.  The  result  is  that,  with  regard  to 
all  the  securities  in  respect  of  which  the  plaintiff 
Little  claims,  the  appropriation  to  him  was  complete 
before  deposit  >vith  the  bank,  and  Little's  action 
comes  accordingly  within  our  decision  in  the  case  of 
Simmons.  The  appeal  in  Littie's  case  must  also, 
therefore,  be  dismissed  with  costs. 

Appcids  diamisstd. 

Solicitors,  R,  S.  Gregson  ;  Clarke,  Ma  luUns,  S:  Co. 


App.  Bankruptcy.  April  10. 

Ex  jxirte  Board  of  Tilvde. 
In  re  Wallis  (n.) 

Bankrtipicy — Application  h/  bankrupt  for  discliarf/e — 
Lmce  to  withdraw  application — Bankruptcy  Act,  1883 
(46  ct  47  Vlrt.  c.  52),  «.  28,  sub-section  2. 

The  Bankrujjtcy  Court  has  the  same  inherent  Jurisdic- 
tion as  other  courts  to  (jive  leave  for  the  withdrawal  of 
any  ajqdiridion  previously  made  to  it,  and  there  is  no 
exception  in  the  case  of  an  application  hy  a  bankrupt  to 
withdraw  a  previously-made  application  for  a  discharye 
under  section  28  of  the  Bankruptcy  Act,  1883. 

Appeal  from  an  order  of  Mr.  Registrar  Brougham 
allowing  a  bankrupt  to  withdraw  an  application  for 
his  discharge. 

The  bankrupt,  Wallis,  had  applied  under  the  Bank- 
ruptcy Act,  1883,  s.  28,  for  an  order  for  his  discharge. 
The  official  receiver  made  the  necessary  report  under 
section  28,  sub-section  2.  Ui)on  the  case  being  called 
on  the  bankrupt  asked  for  leave  to  withdraw  his 
application.  This  the  official  receiver  and  a  creditor 
opposed,  but  the  registrar  gave  his  leave. 

The  Board  of  Trade  appealed. 

(a.)  Reported  by  Spexcer  L.  Holland,  Esq.,  Bar- 
ristcr-at-Law. 
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Muir  Markeuzie  {Sir  E,  Clarke,  S,G,,  with  him),  fo^ 
the  appellants. — The  registrar  had  no  power  to  grant 
a  withdrawal  of  such  an  application.  The  report  of 
the  official  receiver  gave  reasons  against  a  discharge  of 
the  bankrupt. 

Sidney  Wool/,  Q,C.,  and  F.  Mellor,  for  the  respond- 
ent, were  not  called  upon.  . 

Lord  Coleridge,  C.J. — In  this  case  a  bankrupt 
who  had  applied  for  his  discharge  chose  to  reconsider 
his  decision,  and  on  the  hearing  before  the  registrar 
applied  for  leave  to  withdraw  his  application.  The 
registrar  gave  him  leave  so  to  do,  but  upon  the  con- 
dition that  the  bankrupt  should  not  renew  his  appli- 
cation without  paying  the  costs  of  the  first  applica- 
tion. It  was  admitted  that  the  court  could  hear  such 
an  application.  If  so,  it  follows  that,  as  a  matter  of 
course,  the  court  will  grant  or  refuse  the  application. 
Here  the  court  allowed  the  applicant  to  withdraw  his 
application  upon  certain  conditions.  We  have  nothing 
to  do  with  these  conditions,  and  can  only  say  that 
the  court  exercised  its  inherent  jurisdiction  in  allow- 
ing an  applicant  under,  so  far  as  we  can  see,  proper 
circimistances  to  withdraw  his  application. 

Lord  EsHEii,  M.R. — I  agree.  Certain  steps  were 
necessarily  to  be  taken  before  this  application  could 
be  heard.  Notices  had  to  be  served  by  the  applicant 
and  a  report  to  be  made  by  the  official  receiver.  Upon 
the  case  coming  on  for  hearing  the  applicant  applied 
for  leave  to  withdraw  his  application.  There  is 
nothing  whatever  in  the  Bankruptcy  Act  depriving 
the  court  of  its  ordinary  power  of  giving  leave  for  a 
withdrawal. 

Fry,  L.J. — Primd  facie  it  is  clear  that  every  court 
has  the  power  to  allow  any  application  made  to  be 
withdrawn,  and  so  far  as  I  can  see  there  is  nothing  in 
sub-section  2  of  section  28  of  this  Act  to  deprive  the 
Bankruptcy  Court  of  that  inherent  jurisdiction  of  a 
court. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  The  Solicitor  to  the 
Board  of  Trade, 

Solicitors  for  the  respondent,  Howard  &  Rumney, 


From  Q.  B.  Div. 


April  IG. 


De  SoUZA  r.  COBDEN.  (a.) 

Local  yovermaetd  —  Voxndy  council — Qualifimtion  of 
member — Elect  ion  of  luomeu — Municipal  Corjtorations 
Act,  1882  (4o  i&  46  Vict  c.  50),  ««.  41,  73-  -Local 
Oovernmeut  Act,  1888  (51  <{•  52  Vict.  c.  41). 

By  section  73  of  the  Municipal  ( 'orporaticms  Art, 
1882  {v'hich  is  made  applicable  to  the  elections  of  county 
councillors  by  the  Local  Oovernmeni  Act,  1888),  ewry 
election  not  called  in  question  within  ttcvhr  months  after 
the  election  shall  be  deemed  to  have  been  to  all  intents  a 
good  and  valid  election.  By  section  41  penalties  are  im- 
posed on  any  person  acting  in  a  corporate  office  witlwut 
due  qualification. 

The  defendant,  a  woman,  was  elected  a  member  of  a 
county  council,  and,  twelve  months  after  her  election, 
which  had  not  in  tlie  meanwhile  been  called  in  questiim, 
she  tcHih  part  in  the  proceedings  of  the  council. 

Held,  that,  evert  if  the  effect  of  section  73  were  to  re^ider 
her  election  valid,  she  tms  nevertheless  disiptalified  as  a 
woman  from  acting,  and  was  therefore  liable  to  the 
penalties  imjmsvd  by  section  41. 

(a.)  Reported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 
rister-at-Law. 


Appeal  from  the  decision  of  Day,  J. 

The  action  was  broiight  by  a  member  of  the  Londoti 
County  Council  to  recover,  five  penalties  under  section 
41  of  the  Mimicipal  Corporations  Act,  1882,  from  the 
defendant  for  having  acted  as  a  county  councillor 
without  being  duly  qualified  on  five  occasions  on 
February  18  and  25,  1890. 

The  defendant,  Miss  Jane  Cobden,  was,  on  Janiuuy 
17,  1889,  elected  a  member  of  the  London  Goim^ 
Coimcil  for  Bow  and  Bromley,  and  on  January  23  made 
the  declaration  required  by  the  statute.  In  May,  1888, 
the  case  of  Beresford  Hope  v.  Lady  Sandhurst,  37  W.  B. 
548,  23  Q.  B.  D.  79,  was  decided  in  the  Court  of 
Appeal,  and  it  was  held  that  a  woman  wa«  incapable 
of  being  elected  as  a  county  councillor.  After  that 
decision  Miss  Cobden  and  another  lady  who  had  alsa 
been  elected  on  the  council  took  no  part  in  the  meet- 
ings of  the  council  imtil  February,  1890.  On  Februaiy 
18  and  February  25,  however.  Miss  Cobden  took  part 
in  five  divisions,  and  also  spoke  at  the  meetings  of  the 
coimcil,  and  on  February  28  and  Maroh  4  notice  of 
action  was  served  upon  her  and  this  action  was  com- 
menced. 

Day,  J.,  held  that  she  was  not  qualified  at  tlie  time 
of  making  the  declaration,  and  that  she  was  therefore 
liable  to  penalties  under  section  41 ,  and  gave  judg- 
ment accordingly. 

Miss  Cobden  appealed. 

R^O^yy  Q'C,  Bigham,  Q.C,  and  Costelloe,  for  the 
appellant. — ^Miss  Cobden's  election  is  rendered  valid 
by  section  73  of  the  Municipal  Corporations  Act, 
1882,  which  is  incorporated  by  the  Local  Qovemment 
Act,  1888.  It  provides  that  every  election  not  called 
in  question  within  twelve  months  after  the  dectioii 
shall  be  deemed  to  have  been  to  all  intents  a  good 
and  valid  election.  Secondly,  section  41  only  imposn 
penalties  for  acting  in  a  corporate  office  without  heasg 
duly  qualified.  If  there  was  no  election,  and  the  dis- 
qualification of  a  woman  is  absolute,  she  cannot  act 
in  a  corporate  capacity,  and  therefore  cannot  be  liable 
to  any  penalty.  Section  41  does  not  apply  to  womea 
at  all. 

Bosanquet,  Q.C,  and  S.  H.  Day,  for  the  respondent 

Lord  CoLERroGE,  C.J. — This  appeal  seems  to  me  a 
perfectly  bwid  fide  attempt  to  take  the  opinion  of  the 
court  on  section  73  and  section  41  of  the  Act  of  1882. 
By  section  73,  **  Every  municipal  election  not  called 
in  question  within  twelve  months  after  election,  either 
by  election  petition  or  by  information  in  the  nature  of 
a  quo  ivarraido,  shall  be  deemed  to  have  been  to  all 
intents  a  good  and  valid  election."  By  section  41, 
"  If  any  person  acts  in  a  corporate  office  without 
having  made  the  declaration  by  this  Act  required,  or 
without  being  qutUified  at  the  time  of  maldng  the 
declaration,  or  after  ceasing  to  be  qualified,  or  after 
becoming  disqualified,  he  shall,  for  each  offence,  be 
liable  to  a  fine  not  exceeding  £50,  recoverable  by 
action."  As  far  as  the  seat  is  concerned,  I  am  deaily 
of  opinion  that  section  73  is  an  answer  to  any  attempt 
to  fill  the  seat  after  the  expiration  of  a  year.  The 
words  of  the  section  are  imperative,  and  I  think  that 
the  election  must  be  treated  as  a  valid  election,  and 
Miss  Cobden  must,  in  the  terms  of  the  section,  be 
deemed  to  be  validly  elected.  She  is,  however,  sub- 
ject to  the  law  of  the  coimtry,  including  section  41, 
and  she  must  act  according  to  tiie  law,  and  if  the 
law  is  broken  by  her,  the  consequences  of  the  bivach 
must  follow.  It  is  impossible  not  to  say,  after  the 
decision  of  this  court  in  Beresford- Hope  v.  Lady 
Sandhurst,  that,  without  some  enabling  section,  Ifo 
Cobden  cannot,  by  law,  act  as  a  member  of  the  comity 
coimcil  because  she  is  not  duly  qualified.  She  is  sub- 
ject to  an  incapacity  which  section  73  does  nothing  to 
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remove.  She  was,  therefore,  '\\Trong  in  acting,  and  she 
broke  the  law  by  so  doing.  She  is,  therefore,  in  my 
opinion,  subject  to  the  penalties  imposed  by  the 
section.    The  appeal  must  be  dismissed. 

Lord  EsuER,  M.K. — I  think  that,  as  in  this  case  I 
entertain  a  stronger  view  than  the  other  members  of 
&e  court,  it  is  my  duty  to  express  that  view.  The 
county  council  is  anew  institution — ^the  creation  of  an 
Act  of  Parliament.  We  have  now  to  deal,  not  with 
the  electorate,  but  with  the  persons  who  may  be 
elected.  The  Act  of  1888,  which  created  the  county 
councils,  incorporates,  after  the  modem  fashion  of 
legislation,  a  large  part  of  the  Municipal  Corporations 
Act,  1882,  and  it  is  to  that  Act  that  we  have  to  look 
in  deciding  the  present  case.  Now,  what  persons 
may  according  to  the  Act  become  members  of  the 
county  council  ?  We  have  decided  that  only  male 
persons  who  are  duly  qualified  may  become  members. 
The  ground  of  the  decision  in  the  case  of  Berea/ord- 
Hope  V.  Ladi/  Sandhurst  was  that  the  words  used 
in  this  enactment,  taken  together  with  Lord 
Brougham's  Act  (13  &  14  Yict.  c.  21),  s.  4,  were 
wonls  which  would  include  women  as  well  as 
men  unless  from  the  subject-matter  or  context  of 
the  Act  the  contrary  appeared,  and  the  whole  court 
thought  in  that  case  that  there  was  something  in  the 
context  which  prevented  women  from  being  elected. 
The  Act  contained  an  express  mention  of  women 
wherever  it  was  intended  to  include  them  in  its  pro- 
visions, and,  therefore,  we  all  thought  that,  since  they 
were  not  expressly  given  the  power  of  being  elected, 
the  election  of  a  woman  was  invalid.  I  went  further 
than  the  other  members  of  the  court.  I  thought  that 
it  was  also  apparent  from  the  subject-matter  of  the 
Act  that  women  could  not  be  elected.  In  England  up 
to  that  time  women,  unless  specially  mentioned  or 
unless  they  had  obtained  the  right  by  well-recognized 
custom,  such  as  is  mentioned  in  the  judgment  of 
Willes,  J.,  in  Chorltan  v.  Lings,  17  W.  E.  284, 
L.  R.  4  C.  P.  374,  at  p.  389,  had  been  con- 
sidered as  incapable  of  executing  public  functions. 
Therefore,  whichever  ground  is  taken,  the  deci- 
sion in  Beres ford-Hope  v.  Lady  Sandhurst  was 
that  women  had  not  the  power  by  the  Act  of 
being  elected  as  county  councillors.  And  since  at 
conunon  law  there  never  was  any  such  right,  the 
election  of  a  woman  was  held  to  be  and  is  absolutely 
invalid.  The  judgment  went  so  far  in  saying  that 
women  were  disqualified  from  being  elected  as  to 
decide  that  the  votes  given  for  a  woman  were  abso- 
lutely thrown  away,  and  were  as  though  they  had 
never  been  given  at  all.  Therefore,  applying  section 
73  to  the  present  case,  I  am  of  opinion  that  Miss 
Cobden  was  never  elected  at  all,  and  that  there  was  no 
election  on  which  section  73  can  have  any  operation. 
I  am  confirmed  in  this  view  by  a  consideration  of  the 
subject-matter  of  the  Act.  It  seems  absurd  to  say 
that  a  woman  is  absolutely  incapable  of  being  elected, 
but  that  if  she  is  elected,  and  no  proceeding  arc  taken 
against  her  for  a  year,  she  becomes  qualified  to  sit, 
vote,  or  speak.  In  my  opinion  section  73  only  applies 
to  elections  which  may  be  good,  but  not  to  such  an 
election  as  this,  which  cannot  be  an  election  at  all. 

Then,  as  to  section  41 — does  that  section  apply  to 
men  only,  or  to  men  and  women  ?  I  think  that  the 
context  shows  that  Lord  Brougham's  Act  may  apply, 
and  that  the  words  of  the  section  include  both  men 
and  women.  Women  may  break  the  law  of  the  Act. 
They  have,  in  fact,  done  so,  and  the  breaches  aimed 
at  by  the  section  may  be  committed  by  women  as  weU 
as  by  men.  Therefore,  in  the  result,  I  agree  that  the 
app^  must  be  dismissed. 

Fry,  Ij.J. — This  case  raises  two  questions  under 
the  Act  of  1882— the  one  as  to  section  73,  the  other  as 


to  section  41.  Is  this  election  one  which  can  be  ren- 
dered valid  bv  section  73  ?  I  do  not  think  that  it 
can.  Obviously  an  election  of  a  dead  man  or  of  an 
inanimate  thing  is  not  an  election  on  which  section  73 
can  operate.  Is  the  election  of  a  woman  such  an 
election  ?  I  incline  to  think  that  the  election  of  a 
woman  is  absolutely  null  and  void  and  cannot  be 
affected  by  the  section,  but  I  desire  to  express  no  con- 
cluded opinion  on  this  point  because  the  answer  to 
the  second  question  really  decides  the  case.  Section 
41  seems  to  me  essentially  different  from  section  73. 
Everything  under  it  depends  on  contingencies  arising 
after  election.  Therefore  I  think  that,  even  if  section 
73  does  apply,  and  Miss  Cobden's  election  is  made 
valid  by  it,  yet  under  section  41  Miss  Cobden  has 
become  subject  to  penalties,  since,  after  her  election, 
and  at  the  time  of  making  the  requisite  declaration, 
she  was  not  qualified,  and  she  has  acted  when  so  dis- 
qualified. 

Ajypeal  dismissed. 

Solicitor  for  the  plaintiff,  Tilleard, 

Solicitors  for  the  defendant,  PyJce  &  Minchin, 


?eig$  Otourt  of  aftisttcr. 


Chan.  Div. 
Chitty,  J. 


March  17,  18. 

In  re  StANGER. 
MooRSOM  V,  Tate,  (a.) 

Will — Construction — Discretionary  trust —  Residue — All 
or  any  portion — Maintenance  or  benefit  of  legatee — 
Non-exercise  of  discretion — Interest  of  legatee  in  fund, 

A  testaior  devised  a  share  of  his  residue ^  subject  to  a 
life  interest  therein ^  to  trustees  upon  trust  **<o  pay  or 
apply  all  or  any  portion  of  the  inamie  or  corpus  of  the 
same  in  or  towards  the  suppitrt  or  mainteimncey  or  other- 
wise for  the  benefity  of  their  brother,  R,  2'.,  in  such 
manner  and  proportions  in  every  respect^  and  at  such 
times,  as  they  shall  deem  most  conducive  to  his  welfare" 
R.  T.  died  during  the  continuance  of  the  life  interest. 
On  the  fund  subsequently  falling  into  possession,  the  legal 
personal  representative  of  R,  T,  claimed  it  as  part  of 
R,  T,*s  estate.  The  trustees  had  not  attempted  to  deal 
with  the  fund  while  reversionary. 

Held,  (1)  that  the  trustees  had  not  waived  tJieir  dis- 
cretion, (fr  been  guilty  of  default  or  refusal  to  exercise  it ; 
(2)  that  no  trust  could,  be  implied  making  it  their  duty  to 
apply  the  whole  fund  for  R,  T.^s  benefit,  but  that  they 
were  only  bound  to  apply  so  much  of  it  as,  in  their  dis^ 
cretion,  they  thought  fit  for  his  persotml  benefit  and 
welfare;  and {^) that,  under  the  circumstances,  no  trans- 
missible interest  in  the  fund  ever  vested  in  R.  T,  so  as  to 
pass  to  his  legal  personal  representative. 

In  re  Sanderson's  Trusts,  5  If'.  R.  864,  3  K,  &  J. 
497,  followed, 

Gk>ugh  V,  Bult,  16  Sim,  45,  and  Gfude  v.  Worthing- 
ton,  3  De  G,  &  Sm.  389,  distinguished. 

Adjourned  summons. 

By  will,  dated  1854,  the  testator  devised  and 
bequeathed  the  residue  of  his  real  and  personal  estate 
to  ids  executors  upon  trust  for  sale  and  conversion, 
and  to  invest  the  proceeds,  in  trust  to  permit  his  wife 
to  receive  the  income  thereof  during  her  life,  and 
after  the  determination  of  that  trust,  as  to  the  prin- 
cipal and  future  income  thereof,  upon  trust  to  pay  and 

(a,)  Reported  by  G.  Rowland  Alston,  Esq..  Bar- 
rister-at-Law, 
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transfer  {inter  alia)  one-twentieth  part  thereof  unto 
W.  Tate  and  H.  Tate  upon  trust  to  continue  or  invest 
the  same  as  therein  mentioned,  "  and  to  pay  and  apply 
all  or  any  portion  of  the  income  or  corpus  of  the  same 
m  or  towards  the  support  or  maintenance  or  other- 
wise for  the  benefit  of  their  brother  R.  Tate,  in  such 
manner  and  proportions  in  every  respect,  and  at  such 
times,  as  they  shall  deem  most  conducive  to  his  wel- 
fare." 

The  testator  died  in  1854,  R.  Tate  died  in  1866 
intestate,  and  the  testator's  widow  died  in  1890.  The 
estate  being  then  divisible,  the  executors  of  the  sur- 
viving trustee  of  the  will  took  out  this  summons  to 
determine,  inter  alia,  *'  whether,  under  the  terms  of 
the  above  bequest,  the  one-twentieth  part  had  vested 
in  R.  Tate  so  as  to  pass  to  his  legal  personal  repre- 
sentative, or  whether  it  had  passed  to  the  testator's 
next  of  kin." 

FreenuiUy  for  the  executors,  stated  the  point. 

Carson,  for  the  person  entitled  to  take  out  adminis- 
tration to  R.  Tate's  estate. — There  is  a  clear  trust  in 
favour  of  R.  Tate.  ** Benefit"  is  the  widest  expres- 
sion you  could  employ,  as  in  In  re  Breed's  Will,  24 
W.  R.  200,  1  Ch.  D.  226;  Lowthcr  v.  Bentinck,  23 
W.  R.  156,  L.  R.  19  Eq.  166.  If  the  trustees  have 
any  discretion  it  is  a  limited  one  which  might  operate 
between  two  legatees,  but  not  between  the  legatee 
and  the  next  of  kin,  who  would  take  here,  as  the  one- 
twentieth  is  residue.  The  case  is  covered  by  (rough  v. 
Bult,  16  Sim.  45,  and  Gude  v.  Worthinyton,  3  De  G.  & 
Sm.  389. 

.Vernon  R,  Smith  and  McNeill,  for  persons  in  the 
same  interest. 

Philip  V,  Smith,  for  the  testator's  next  of  kin. — 
There  is  no  gift  to  R.  Tate,  but  only  a  discretionary 
trust  in  his  favour  of  so  much  as  the  trustees  may 
think  fit  to  apply  for  his  benefit.  He  is  entitled  to 
nothing  beyond  the  amount  so  applied :  In  re  San^ 
derson's  Trusts,  o  W.  R.  864,  3  K.  &  J.  497. 

Chitty,  J. — In  Gough  v.  BuU  Lord  Cottenham  laid 
it  down  as  a  well-known  rule  that  "  where  a  legacy 
is  given,  but  the  apphcation  of  it  is  prescribed  by  the 
testator  himself  or  left  by  him  to  the  discretion  of 
'  some  other  person,  if  that  discretion  is  not  exercised 
or  an  accident  happens  which  prevents  the  employ- 
ment of  it  in  the  way  which  is  contemplated,  the 
gift  prevails.  The  mode  of  application  may  fail,  but 
that  will  not  interfere  with  the  substance  of  the  gift." 
It  is  contended  that  the  principle  there  stated  applies 
in  this  case  in  favour  of  the  legal  personal  represen- 
tative of  R.  Tate.  So  far  as  there  was  any  discretion 
vested  in  these  trustees  it  is  plain  that  there  has  been 
no  default  or  refusal  to  exercise  it  on  their  part,  and 
therefore  the  case  does  not  come  within  Gude  v. 
Worthington.  In  that  case  there  was  a  trust  in  favour 
of  Mary  Ann  Seaman,  with  a  discretionary  power  in 
the  trustees  to  pay  over  the  whole  corpus  of  the  fund 
.to  her,  or  to  withhold  the  whole,  as  they  might  think 
fit,  without  being  accoimtable  therefor,  and  there  was 
a  gift  over  of  so  much  of  the  fund  as  should  at  her 
death  remain  undisposed  of.  I  am  not  concerned  to 
see  whether  the  Vice-Chancellor's  construction  of  the 
will  in  that  case  was  erroneous,  nor  do  I  suggest  it 
was ;  but  it  is  plain  that  the  principle  of  liis  decision 
was  that  the  lady  took  an  absolute  interest,  subject  to 
a  discretionary  power  in  the  trustees,  which  they  had 
either  waived  or  declined  to  exercise.  In  the  present 
case  the  trustees  never  had  a  chance  of  exercising 
their  discretion,  because  Robert  Tate  died  before  the 
fund  fell  into  possession.  It  is  said  they  might  have 
mortgaged  the  fund,  though  still  reversionary,  for 
Robert  Tate's  benefit.     But  even    if    they  had  the 


power  to  do  this,  on  which  I  express  no  opinion,  it  is 
dear  that  the  non-exercise  of  a  power,  not  in  tenng 
conferred  by  the  will,  does  not  amount  to  waiver. 

It  is  true,  as  urged  by  Mr.  Carson,  that  the  word 
"  benefit "  is  a  term  of  large  import,  but  I  xnnsfc 
read  this  discretionary  power  as  a  whole,  and  tiie 
cardinal  point  of  the  case  is  that  the  discretionazy 
power  is  not  so  framed  as  to  make  it  the  duty  of  Hie 
trustees  to  apply  the  whole  of  the  income  or  fr>iy»f4 
for  R.  Tate's  benefit.  Had  this  been  so  I  should  have 
been  prepared  to  hold  that  he  took  a  vested  interest 
in  the  whole  fund,  and  that  the  case  fell  within  tiie 
principle  laid  down  by  Lord  Cottenham  in  (hn^Qh  t. 
BuU.  But  I  think  the  true  meaning  of  the  gift  istbat 
the  power  is  to  be  exercised  for  the  personal  benefit  of 
R.  Tate,  i.e.,  that  the  term  "benefit"  ought  to  k 
construed  with  reference  to  the  w^ords  "support  or 
maintenance,"  or  **  for  his  welfare,"  which  precede  it 
In  Lowthcr  v.  Bentinck  a  power  to  advance  a  son  for 
his  preferment,  advancement,  or  benefit,  was  hdd  to 
include  not  merely  setting  him  up  in  the  world,  bnt 
also  the  discharge  of  his  debts.  In  this  case  the  word 
*•  benefit"  is  qualified  by  the  whole  terms  of  tlw 
trust,  which  show  that  the  whole  fund  is  not  to  go  for 
the  benefit  of  R.  Tate  unless  the  trustees,  in  the 
exercise  of  their  discretion,  think  fit  so  to  apply  it 

The  authority  most  in  point  is  In  re  Saudersou't 
Trusts.  In  that  case  Page- Wood,  V.C,  laid  great 
stress  on  the  words  **the  whole  or  any  part"  to  be 
applied  for  or  towards  his  maintenance,  attendance, 
and  comfort.  He  said  the  word  *  *  comfort "  was  a  laige 
word,  but  that  he  had  no  right  to  strike  out  the 
words  **any  part,"  and  though  he  read  the  power  as 
one  of  that  class  which  trustees  are  bound  to  exercse, 
and  not  as  a  mere  arbitrary  power,  he  observed  that 
it  was  not  the  whole  income  that  was  given,  but  tiie 
**  whole  or  any  part,'*  which  the  court  would  read  as 
equivalent  to  "whole  or  a  competent  part."  Xow, 
even  if  I  were  to  apply  here  the  principle  of  the  cases 
where  there  is  a  power  to  apply  a  fund  for  somebodj^'s 
benefit,  and  the  court  is  asked  to  imply  a  trust  m 
favour  of  the  objects  in  default  of  exercise  of  the 
power,  e.g.,  Harding  v.  Gh/n,  1  Atk.  469,  In  n 
White's  Trusts,  Joh.  656,  8  W.  R.  Ch.  Dig.  102.  it 
seems  to  me  that  this  gift  does  not  amount  to  a  trast 
to  apply  the  whole  or  any  part  of  the  fund  for  the 
benefit  of  R.  Tate,  and  in  default  a  trust  in  his 
favour  as  to  the  whole  of  it.  In  the  residt,  I  think  the 
gift  conferred  a  discretion  on  the  trustees  liable  to  be 
controlled  by  the  court,  but  that  the  court  would  not 
have  compelled  the  trustees  to  apply  any  more  thereof 
than  was  required  for  the  bCTiefit  of  R.  Tate  in  tiie 
manner  most  conducive  to  his  welfare,  and  so,  follow- 
ing In  re  Sanderson's  Trusts,  I  hold  that  his  legal 
personal  representative  has  no  right  to  this  fond. 

Solicitors  for  the  plaintiffs,  Senior,  Attree,  Ji^kus^jn. 

&  Sons, 

Solicitors  for  R.  Tate's  representatives,  Pitman  A 

Sons. 

Solicitors  for  the  testator's  next  of  kin,  Oedgt^  Kirh^, 
&  MiUett. 

Solicitors  for  the  other  parties.  Palmer,  Elamlj  A 
Nettleship;  Warren,  Gardner,  lib  Muriim. 
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High  Court. 


In  re  Eadcliffe* — Bound  v,  Lawrence. 


High  Court. 


Chan.  Div.  \ 
North,  J.  J 


April  14. 


Ill  re  Radcliffe. 
Radcliffe  V,  Bewes.  (a.) 

Pow^  of  appointment — Marriage  aettleinent—Iielease  of 
power — Benefit  of  donee  of  j^ower — Right  to  transfer 
offumls, 

Vnder  his  marriage  settlement  the  plaintiff  had  a 
power  of  itj)poiniment  amongst  children,  arid,  in  default 
of  apjioinfmeiit,  the  children  were  entitled  to  funds  aa 
therein  mentioned.  Two  children  obtained  a  vested 
interest y  one  of  whom  died  a  bachelor  and  intestate. 
Letters  of  administration  to  his  estate  were  granted  to  the 
plaiiUiff,  tvho  subsequently  released  his  power  of  appoint- 
ment over  the  fund,  and  asked  for  a  declaration  of  his 
rights  and  a  transfer  to  hinuelf  of  one  moiety  of  the 
trusi  funds  as  tenant  for  life  of  and  entitled  in  re- 
mainder tOy  that  moiety. 

Held,  thaty  in  the  exercise  of  its  discretion,  the  court 
will  not  assist  a  donee  of  a  jjower  to  obtain  a  j^trsonal 
benefit  through  his  hming  released  that  power, 

Cimynghame  v,  Thiirlow,  1  Russ,  tt  My,  43Gn, 
followed. 

Adjourned  summons. 

Under  his  marriage  settlement,  dated  the  26th  of 
July,  18j2,  a  life  interest  in  the  funds  subject  to  the 
trusts  was  given  to  the  plaintiff,  the  Rev.  John 
William  Radcliffe,  and  on  his  decease  to  his  wife,  with 
a  joint  power  of  appointment  amongst  the  children  of 
the  marriage,  and  on  the  decease  of  either  of  them  as 
the  survivor  should  by  deed  or  will  appoint.  In 
default  of  appointment  the  funds  were  to  be  held  on 
trust  for  such  of  the  children  as  should  attain  the  age 
of  twenty-one  years  or  marry  in  equal  shares. 

The  plaintiff's  wife  died  on  the  9th  of  July,  1878, 
the  joint  power  of  apjwintment  not  having  been 
exercised. 

The  only  issue  of  the  marriage  were  three  sons,  one 
of  whom  died  without  having  obtained  a  vested 
interest. 

The  other  sons  attained  the  age  of  twenty-one 
years,  and  one  of  them,  Derwentwater  Radcliffe,  died 
on  the  27th  of  July,  1881,  a  bachelor  and  intestate. 

Administration  to  his  estate  was  granted  to  the 
plaintiff. 

On  the  9th  of  July,  1890,  the  plaintiff  executed  a 
deed-poll  absolutely  releasing  his  power  of  appoint- 
ment under  the  marriage  settlement,  he  then  cafied  on 
the  defendant,  the  sole  surviving  trustee,  to  transfer 
to  him  a  moiety  of  the  tiiist  funds.  The  defendant 
-declined  to  do  so  without  the  direction  of  the  court. 
The  plaintiff  issued  an  originating  summons  for  an 
.order  declaring  that,  under  the  circumstances,  he  was 
entitled  to  a  moiety  of  the  trust  funds,  and  to  have  the 
same  transferred  to  him. 

^jr  H,  Davey,  Q,C,s  and  George  Lawrence,  for  the 
plaintiff. — The  plaintiff  is  entitled  to  a  declaration  and 

^transfer.  Cunynghame  v.  Thurlow,  1  Russ.  &  My. 
436  n,  is  authority  that  the  release  of  the  power  is 
good,  but  it  has  not  been  followed  on  the  question  of 

•  w  courts  refusing  to  transfer.  Smith  v.  Houhlon,  26 
Beav.  482,  8  W.  R.  Dig.  53,  and  Shirley  v.  Fisher,  47 
L.  T.  X.  iS.  109,  31  W.  R.  Dig.  144.  The  court  has 
a  discretion.  In  re  LiUle,  37  W.  R.  289,  40  Ch.  D. 
418.  If  no  transfer  can  be  ordered,  the  plaintiff  asks 
ior  a  declaration  of  his  rights. 

Cozens- Hardy,  Q.C,  and  Warrington,  for  the 
defendant. 

(a.)  Reported  by  Francis  T.  Duka,  Esq.,  Barrister- 
at-Law. 


North,  J. — In  this  case  the  plaintiff  has  absolutely 
released  liis  power  of  appointment.  He  now  comes 
and  calls  upon  the  trustee  to  transfer  one  moiety  to 
him  as  being  tenant  for  life  of,  and  also  entitled  in 
remainder  to,  that  moiety.  If  I  were  unfettered  by 
authority  the  order  would  be  for  a  declaration  of  his 
right  and  a  transfer  to  him,  but  I  cannot  do  this, 
being  bound  by  the  authority  of  Cunyngliame  v.  Thur- 
low, which  has  never  been  doubted,  and  where  it  is 
laid  down  that,  although  the  power  of  appointment 
was  released,  the  court  will  not  assist  the  tenant  for 
life  to  obtain  a  transfer  of  the  funds.  It  may  be  that 
Smith  V.  Houblon  gently  hit  at  Cunyngliame  v.  Thur- 
low, inasmuch  as  the  Master  of  the  Rolls  there  made  a 
declaration  of  the  rights  of  the  parties,  but  that  case, 
as  the  circumstances  differ,  is  not  inconsistent  with 
Cunynghnme  v.  Thurlow,  Neither  is  Shirley  v.  Fisher, 
the  headnote  of  which  expresses  the  law  accurately 
in  stating  that  the  donee  of  a  power  may  deaJ  with 
it  in  any  lawful  way  he  pleases.  In  this  case  the 
donee  of  the  power  owed  the  advantage  he  obtained, 
not  to  any  provision  in  the  settlement,  but  to  a  legal 
accident. 

Lastly,  In  re  Little  shows  that  it  would  be  wrong 
for  the  court.,  in  exercising  its  discretion,  to  help  the 
donee  of  the  power. 

With  regard  to  the  release  of  the  power,  the  Con- 
veyancing Act,  1881,  s.  52,  does  not  help  us;  it 
merely  prevents  the  question  being  raised.  The  power 
is  released.  I  am  bound  by  (huiynghame  v.  Thurlow, 
which  is  in  point.  I  do  not  make  any  declaration  or 
order,  but  the  trustee  must  have  his  costs,  charges, 
and  expenses  out  of  the  trust  fimd. 

Summons  dismissed. 

Solicitors,  Torr  tfc  Co, ;  Bell,  Brodrick,  &  Gray, 


a  B.  Div.  (A.  L.  Smith  )  a      i  n 

and  Grantham,  JJ.)     /  ^"^^  ^^' 

Bound  v,  L^vwrence.  (a.) 

Master  and  servant — Grocer"* s  assistant — **  Workman^'* — 
*'  Manual  labour  " — Employers  and  Workmen  Act, 
1875  (38  tt  39  Vict,  r.  90),  s,  10. 

-.4  person  was  employed  as  an  assistant  in  a  grocer*s 
shop,  his  duties  being  to  serve  customers,  to  make  up 
parcels  of  goods,  and  to  carry  them  to  a  cart  at  the  sJiop 
door,  and  occasionally  to  assist  in  bringing  up  heavier 
goods  from  the  cellar  to  the  shop. 

Held,  by  Grantham,  J.  (A.  L.  Smith,  J.,  dissenting), 
that  he  teas  a  ivorkman  within  the  definition  in  section  10 
of  the  Fniployers  and  Workmen  Act,  1875. 

This  was  an  appeal  by  way  of  special  case  from  the 
decision  of  the  justices  of  Newport,  Mon.,  under  the 
powers  given  to  them  as  a  court  of  summary  jurisdic- 
tion by  section  4  of  the  Employers  and  Workmen  Act, 
1875,  ordering  the  appellant  to  pay  to  the  respondent 
a  sum  of  £1  as  damages  for  having  left  his  employ- 
ment without  notice. 

The  question  was  whether  the  appellant  was  a 
*'  workman"  within  the  meaning  of  the  Act. 

The  appellant  had  been  employed  by  the  re- 
spondent (a  grocer)  to  assist  him  in  his  shop.  When 
the  case  first  came  before  the  High  Court  it  was 
remitted  to  the  justices  in  order  that  they  might 
state  what  was  the  precise  manual  labour  which  the 
appellant  performed.  The  case  now  stated  that  he 
served  customers  in  the  shop  from  behind  the  counter, 
made  up  parcels  of  goods,  carried  parcels    up    to 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 
rister-at-Law. 
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eighty-four  lbs.  in  weight  to  the  cart  at  the  door  from 
the  shop,  occasionally  carried  sides  of  bacon  from  the 
shop  door,  where  they  were  hanging,  into  the  shop ; 
that  on  each  Monday  he  brought  up  from  the  cellar 
bags  of  sugar,  boxes  of  soap,  and  sides  of  bacon ;  that 
he  occasionally  assisted  at  the  pulley  in  getting  up 
goods  from  the  cellar,  and  that  he  occasionally 
wheeled  goods  in  a  truck  from  the  warehouse  to  the 
cellar. 

The  Employers  and  Workmen  Act,  1875,  provides 
(sections): — **The  expression  *  workman'  does  not 
include  a  domestic  or  menial  servant,  but  save  as 
aforesaid  means  any  person  who,  being  a  labourer, 
servant  in  husbandry,  journeyman  artificer,  handi- 
craftsman, miner,  or  otherwise  engaged  in  manual 
labour,  whether  under  the  age  of  twenty-one  years  or 
above  that  age,  has  entered  into  or  works  under  a 
contract  with  an  employer." 

C.  M,  Bailhache,  for  the  appellant. — **  Grocer's 
assistant "  is  a  well-known  term,  and  the  findings  of 
the  justices  as  to  the  appellant's  duties  are  superfluous, 
and  should  be  disregarded.  But  even  if  those  findings 
are  to  be  considered,  it  is  clear  that  bis  main  duties 
are  not  manual  labour,  although  he  may  incidentally 
do  acts  which  come  under  that  category;  it  is  the 
main  duties  which  are  to  be  looked  at:  Morgan  v. 
London  General  Omnibus  Co.,  32  W.  R.  759,  13  Q.  B.  D. 
832 ;  Cook  v.  North  MetropoJitun  Tramways  Co,,  35 
W.  R.  577,  18  Q.  B.  D.  684 ;  Yarmouth  v.  France,  36 
W.  R.  281,  19  Q.  B.  D.  647,  per  Lord  Esher,  M.R.,  at 
p.  651;  and  Hunt  v.  Great  Northern  Railway  Co,, 
Times,  29th  January,  1891.  Neither  is  the  appellant 
a  **  journeyman,"  that  term  is  only  used  with  refer- 
ence to  occupations  where  skill  of  hand  is  required. 

S,  A,  T,  Jiowlatt,  for  the  respondent. — I  admit  that 
the  appellant  is  not  a  **  journeyman,"  but,  according 
to  the  findings,  a  substantial  part  of  his  duties  con- 
sist of  manual  labour,  and  he  is,  therefore,  a  workman 
within  the  Act.     Yarmouth  v.  France  is  in  my  favoiur. 

Graxtham,  J. — I  regret  that  in  this  case  I  am 
unable  to  agree  with  my  learned  brother  in  the  con- 
clusion at  which  he  has  arrived.  It  is  true  that  a 
person  in  a  grocer's  shop  who  occupies  the  same  posi- 
tion as  the  appellant  in  this  case  is  usu^y  ccdlc^  an 
assistant,  but  I  cannot  myself  see  any  difference 
between  such  a  person  in  a  butcher's  shop  and  in  a 
grocer's  shop.  They  each  have  to  perform  the  same 
kind  of  work.  In  a  butcher's  shop  he  is  called 
a  journeyman,  and  may  have  to  serve  customers 
who  come  into  the  shop,  and  may  not  have  to 
take  part  in  killing  animals  or  in  cutting  up 
meat.  His  principcu  duties  may  be  the  same  as 
those  of  the  appellant  in  this  case.  [His  lord- 
ship then  read  the  finding  of  the  justices  as  stated 
above,  and  continued:—]  He  is,  in  fact,  aU  day 
employed  in  weighing  out  things  in  ttie  same  manner 
as  a  butcher,  and  in  serving  customers ;  he  has  to 
perform  services  very  similar  to  those  performed  by 
the  plaintiff  in  Yarmouth  v.  France;  audit  was  held 
in  that  case  that  the  plaintiff  was  a  workman  within 
the  meaning  of  this  Act.  Suppose  that  the  appellant 
had  been  set  to  work  at  a  machine  for  cutting  up 
sugar,  and  that  the  machine  was  out  of  order,  and 
the  appellant  was  injured,  surely  his  labour  would  be 
such  as  to  bring  him  within  the  intent  and  benefit  of 
the  Employers'  Liability  Act)'  Such  labour  is  in- 
tended to  be  dealt  with  by  this  statute.  The  labour 
of  the  appellant  seems  to  me  to  be  of  the  same  charac- 
ter as  that  of  a  journeyman,  and,  therefore,  within 
this  Act.  I  accept  the  language  used  by  the  Master 
of  the  Rolls  in  Morgan  v.  London  General  Omnibus 
Co,,  when  he  says  that  the  test  is  what  is  the  real 
»nd  substantial  business  of  the  person  employed.    I 


think  that  in  this  case  the  real  and  substantial  busi- 
ness of  the  appellant  is  such  as  to  bring  him  within. 
the  definition  of  a  *'  workman  "  in  this  Act 

A.  L.  Smith,  J. — I  am  sorry  to  differ  from  my  learned 
brother  in  this  case.    This  is  a  special  case  stated  Vy 
justices  for  the  opinion  of  the  court ;    we  must  take 
the  facts  as  found   hy  them,  and   say  upon  them 
whether  a  grocer's  assistant  comes  within  the  defini- 
tion contained  in  section  10  of  the  Employers  and 
Workmen  Act,  1875.     [His  lordship  read  the  section.] 
I  think  the  moaning  of  the  section  is  that  it  excludes 
domestic   and  menial  servants,   but  includes  sldDed 
and  unskilled  manual  labourers.      The   Legislature 
evidently  intended  to  include  certain  persons  who 
might  not  come  in  under  the  definition  of  engaged 
in  manual  labour,  and  therefore  those  persons  were 
specifically  mentioned.     If  it  had  been  intended  to 
bring  in  ffrocers'  assistants  it  would  have  been  very 
easy  to  have  mentioned  them    or  to  have  pat  ia 
*  *  shopman,"  which  would  have  included  such  assistants. 
I  cannot  think  that  a  grocer's  assistant  comes  within 
the  term  **  journeyman."    Then  the  question  arises,  is 
the  real  and  substantial  business  of  tins  grocer^s  assis- 
tant manual  labour  ?      Porters   are  kept  to  do  the 
heavy  manual  work,  and  the  principal  business  of  fiie 
appellant  is  to   serve  customers,  and  is  not  manual 
laboiur.      He    was    only  occasionally    employed  in 
manual  labour,  and  his  ordinary  duties  were  those  of 
an  indoor  assistant.     Then  it  was  said  that  in  that 
capacity  he  used  his  hands,  but  there  is  no  service  in 
which  a  person  does  not  use  his  hands.     A  hairdresser 
and  a  copyist  both  use  their  hands  largely  in  thai 
business,  but  they  cannot  be  said  to  be  engaged  in 
inaTinal  labour.     In  Morgan  v.  London  (rencral  (hnni" 
bus  Co,  it  was  held  that  a  conductor  was  not  within 
this  statute,  although  he  was  constantly  using  his 
hands  for  the  purpose  of  his  business,  and  the  Court 
of  Appeal  gave  as  the  reason  for  their  decision  that 
his  real  and  substantial  business  was  to  invite  persons 
to  enter  the  omnibus,  and  to  take  and  keep  for  his 
employers  the  money  paid  by  the  passengers  as  their 
fares.     So,  too,  a  driver  of  a  tramcar  has  been  held  to 
be  outside  this  Act,  although  he  must  necessarily  he 
using  his  hands  all  day :    Cook  v.  North  MetronJitaw 
Tramways  Co,     Then,  again,  in  Yarmouth  v.  From, 
it  was  held  that  a  driver  employed  by  a  wharfinger 
was  a  workman  because,  as  the  Master  of  the  Bolls 
said,    his    real    labour    was    the    loading   and  on- 
loading  a  trolley,  which  was  maniud  labour.     The 
last  case  I  wish  to  refer   to   is  that   of  Hnfd  ^ 
Great  Northern  Railway  6*o.,  in  which  the  court  held 
that  a  goods  guard  was  not  within  the  Act  becanse 
he    was    ejusdem   generis    with    a  passenger  gnaiu, 
although  he  occasionally  removed  goods  into  or  ont 
of  his  van.     I  decide  this  case  upon  the  same  gromids 
as  those  on  which  the  cases  I  have  referred  to  seem 
to  me  to  have  been  decided — ^namely,  that  the  ordinary 
duties  of  the  appellant    were    those  of  an  indoor 
assistant,  and  that  he  was  not  engaged  in  nianMl 
labour.     As  the  court  is  divided  in  its  opinion,  the 
order  of  the  justices  will  stand. 

Appeal  dismisseti.     Leave  to  appeal  was  gratded. 
Solicitors,  for  the  appellant,  Warriner  i(-  Kiud,  far 
Llewellyn  &  Moore,  Newport,  Mon. 

Solicitors  for  the  respondent,  G,  S.  ITarmingUfn,  for 
D,  R,  Evans,  Newport,  Mon. 
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High  Court. 


Reid's  Brewery  Co.  (Appellants)  v.  M.vle  (Respoxdent). 


High  Court. 


Eetd's    Brewery  Co.  {Ajypeliants)  v.  Male 
{Iie8]fonde}d),  (a.) 

Inland  Revenue — Income  tax — Breivtrs — Brewers  adiivj 
OB  bankers  and  money -lenders  for  their  customers — 
Losses  or  had  debts  in  the  money-lending  branch — 
Deduction  of  such  losses  from  profits  of  the  brewery 
business — o  it  6  Vict.  c.  30,  s,  100,  Schedule  D, 

A  jinn  of  brewers  carried  on^  in  connection  with  their 
brewery  business^  a  branch  business  of  banfcing  and 
nufuey-lending  confined  to  the  customers  of  the  firniy 
iphich  they  were  entitled  to  do  under  their  memorandum 
of  association.  They  advanced  money  by  way  of  loan  or 
advance  to  their  customers^  vpon  various  classes  of 
security,  sitch  as  deposit  of  deeds y  nurrtyayey  and  promis- 
sory notes.  Thei/  received  money  on  deposit  from  their 
ctistomerSy  and  acted  generally  as  bankers  for  such  cuS' 
tomtrs,  but  in  no  case  was  any  loan  or  advance  made  by 
vjay  of  permanent  investment.  Losses  in  the  nature  of 
bad  debts  having  been  incurred  in  the  banking  and 
money-lending  branch  of  the  business^ 

Held,  that  the  banking  or  money-lending  branch  was 
an  adjunct  to  the  brewery  business,  only  one  business 
being  carried  on;  that  the  loans  were  not  capital  iw- 
vtsted :  and  that  the  brewers  were  entitled  to  deduct  the 
losses  in  the  money-lending  branch  from  their  gains  in 
the  brewery  branch  in  making  their  return  for  income  tax. 

The  appellants,  Reid's  Brewery  Co.  (limited), 
appealed  against  an  assessment  of  £110,213  made  by 
the  special  commissioners  of  income  tax,  under 
Sdiedule  D  of  the  Act  16  &  17  Vict.  c.  34,  for  the 
year  ended  April  o,  1890,  in  respect  of  the  profits 
from  trade  as  carried  on  by  the  appellants  at  the 
brewery,  Clerkenwell-road,  in  the  county  of 
Middlesex. 

The  return  of  the  appellants  for  assessment  was 
dated  July  17,  1889,  ana  was  based  upon  the  average 
profits  of  the  three  years  ended  December  31,  1888. 
From  accounts  rendered  in  explanation  of  the  profits 
it  was  shown  that  large  sums  for  *'bad  debts" 
incurred  in  1886,  1887,  and  1888  had  been  deducted 
In  arriving  at  the  balances  of  profits  upon  which  the 
return  had  been  computed.  These  **  bad  debts  " 
were  found  to  embrace  not  only  ordinary  debts 
arising  from  the  trade  of  brewers,  but  also  losses 
sustained  on  loans  advanced  by  the  appellants  on 
the  security  of  public-houses,  with  which  their  busi- 
ness is  largely  connected,  to  their  customers. 

The  average  amount  of  these  losses  on  loans  for 
the  three  years,  as  stated  by  the  appellants,  was 
£16,517.  The  special  commissioners  disallowed  the 
deduction  of  £16,517,  and  consequently  assessed  the 
appellants  for  their  brewery  profits  in  the  sum  of 
£110,213,  being  the  amount  of  profits  returned  by 
the  appellants  with  the  addition  of  the  £16,517.  It 
was  stated  that  when  the  company  made  an  advance 
to  a  customer  on  the  security  of  a  public-house,  and 
the  public-house  was  sold,  if  the  security  did  not 
walize  the  amoxmt  advanced  the  company  wrote  off 
tite  loss  as  a  bad  debt.  The  following  statement  of 
nets  was  handed  in  on  behalf  of  the  appellants,  and 
was  agreed  to: — 

Messrs.  Reid  &  Co.  for  many  years  carried  on  the 
Dusmess  of  brewers,  and  in  connection  therewith  and 
M  part  thereof  the  branch  business  of  bankers  and 
money-lenders  limited  to  the  customers  and  connec- 
tions of  the  firm.  The  appellants  took  over  the 
onaness  of  Reid  &  Co.  as  from  July  7,  1888,  by  pur- 

(«.)  Reported  by  Sir  Sherstox  Baker,  Barrister-at- 
Law. 


chase  and  valuation,  including  therein  the  business  or 
branch  business  of  bankers  and  money-lenders. 

It  is  the  custom  and  usual  practice  of  manufactur- 
ing brewers,  at  any  i-ate  in  London,  to  carry  on  the 
business  of  bankers  and  money-lenders  as  a  branch 
or  adjunct  of  their  brewing  business,  such  business 
being  strictly  carried  on  with  the  customers  and 
connections  of  the  brewery. 

Since  the  purchase  the  apijellants  have,  pursuant 
to  article  4  of  their  memorandum  of  tvssociation, 
which  gave  them  power  so  to  act  as  bankers,  also 
carried  on  the  business  of  bankers  and  money-lenders 
as  therein  authorized.  In  the  course  of  such  business 
the  appellants  advanced  money  by  way  of  loan  or 
advance  to  or  on  behalf  of  their  customers,  and  upon 
various  classes  of  security,  and,  amongst  others,  on 
deposit  of  deeds,  on  mortgage,  on  promissory  notes 
and  acceptances.  They  receive  money  on  deposit 
from  their  customers,  and  cheques  are  allowed  to  be 
drawn  upon  the  appellants,  which  are  accepted  and 
treated  by  other  London  bankers  as  ordinar}'-  bankers' 
cheques.  They  also  collect  bills  for  customers  when 
they  become  due. 

In  no  case  is  any  loan  or  advance  made  by  way  of 
{Permanent  investment,  but  the  same  is  taken  only  in 
connection  with  the  cun*ent  dealings  of  the  customers 
with  the  appellants,  and  in  the  event  of  such  current 
dealings  teiminating  the  loan  or  advance  is  required 
to  be  paid  off  and  the  account  closed. 

The  brewery  profits  of  the  appellants  and  of  Reid  & 
Co.  have  always  been  greatly  increased  by  reason  of 
the  addition  of  such  business  of  banking  and  money- 
lending,  and  to  enable  them  to  realize  their  extensive 
profits  such  loans  and  advances  are  essentially 
necessary,  and  unless  such  loans  and  advances  are 
made  for  customers  the  brewing  business  of  Loudon, 
brewers  could  not  be  carried  on  at  a  profit. 

During  the  three  years  in  question  losses  were  in- 
curred by  Messrs.  Reid  &  Co.  and  the  appellants  on 
the  banking  or  money-lending  branch,  amounting  to 
£16,517,  which  had  partly  been  written  off  as  bad 
debts  and  irrecoverable,  and  partly  charged  against 
the  profits  as  the  amount  which,  it  was  believed,  would 
prove  to  be  bad. 

On  the  above  facts  the  appellants  contended  that 
the  assessment  of  £110,213  was  excessive,  as  they  had 
not  made  profits  or  gains  to  that  amount ;  that  they 
were  entitled  to  write  off  by  way  of  deduction  from 
their  taxable  profits  such  losses  as  they  have  sustained 
in  the  debts  of  the  branch  of  the  brewing  businesa 
relating  to  loans  and  advances ;  in  the  alternative, 
that,  under  the  101st  sdbtion  of  5  &  6  Vict.  c.  35,  if 
the  said  debts  are  not  to  be  considered  as  part  of  the 
assets  of  the  brewing  business,  the  appellants  are 
nevertheless  entitled  to  deduct  or  set  off  the  excess  of 
the  loss  sustained  as  loss  occurring  in  their  business  of 
bankers  and  money-lenders  •  against  the  profits 
acquired  by  them  as  brewers.  The  particulars  of 
these  losses,  as  given  by  the  appelliuits,  was:  on 
dei)08it  of  deeds,  £304 ;  on  mortgages,  £16,092 ;  on 
notes  and  acceptances,  £121 ;  total,  £16,517. 

The  commissioners,  having  regard  to  the  decision  in 
the  case  of  Watney  v.  Musgrave,  28  W.  R.  491,  5 
Ex.  D.  241,  considered  that  the  sums  advanced  by  the 
appellants  on  the  security  of  public-houses  were  sums 
employed  as  capital  for  the  purpose  of  extending  their 
business  as  brewers,  and  that  losses  arising  therefrom 
were  not  losses  sustcdned  in  any  trade  or  concern  dis- 
tinct from  such  business,  and  they  determined  that 
they  could  not  admit  as  deductions  within  the  Income 
Tax  Acts  tha  sums  claimed  by  the  appellants  as  losses 
on  deposit  of  deeds  and  on  mortgage,  amounting  to- 
gether to  £16,396. 

Sir  Horace  Davey,    Q.C.  {Pollard  and  T.    Ilewittr 
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with  him),  for  the  appellants. — The  appellants  here 
<;arry  on  one  business,  which  includes  the  lending  of 
money  to  their  customers.  This  banking  or  money- 
lending  branch  is  not  carried  on  as  an  investment  of 
<5apital,  but  as  a  branch  or  part,  and  a  necessary  part, 
of  the  brewing  business,  the  whole  being  one  busi- 
ness, and  therefore  the  losses  incurred  in  the  money- 
lending  branch  may  be  deducted  from  the  gains  in 
the  brewing  business.  But  if  I  am  wrong  in  saying 
that  they  are  two  departments  of  one  business,  and  if 
they  are  two  separate  businesses  which  are  carried  on 
by  this  company,  I  stUl  say  that  they  are  both 
chargeable  under  Schedule  D.,  and  that  the  loss  on 
one  may  be  deducted  from  the  proi&t  on  the  other. 
The  case  of  Watiiey  v.  Mtisijrave  was  entirely  different 
from  the  present,  as  there  the  expenditure  was  treated 
entirely  as  a  capital  investment,  as  a  capital  expendi- 
ture. There  was  no  finding  in  that  case  that  they 
carried  on  this  investing  in  public-houses  as  a  part  of 
their  trade  or  business,  or  that  it  was  carried  on  as  a 
trade  or  business,  but  it  was  treated  entirely  as  being 
a  capital  investment.  That  case,  therefore,  is  dif- 
ferent from  the  present  case,  and  is  no  authority 
against  the  contention  of  the  appellants. 

'    Sir  R,  E,  ]YehsUr,   A,G..  Sir  E,  Clarke,  SXL,  and 
Danckwertz,  for  the  respondent. 

Pollock,  B. — The  question  is  whether  a  deduction, 
which  the  commissioners  disallowed,  ought  now  to  be 
allowed.  From  the  facts  in  the  case  it  appears  in 
Bubstance  that  the  appellants  carried  on  the  trade  of 
brewers ;  that,  in  addition  to  that,  they  carried  on  a 
business  which  they  had  taken  over  in  1888  from  their 
predecessors,  which  is  called  the  business  and  branch 
business  of  bankers  and  money-lenders,  and  that  that 
was  in  accordance  with  the  custom  and  the  usual 
practice  of  manufacturing  brewers.  The  character 
of 'that  business  is  described  in  the  case  in  this  way  : 
that  **  the  appellants  advanced  money  by  way  of  loan 
or  advance  to  or  on  behalf  of  their  customers  and 
upon  various  classes  of  security,  and  amongst  others 
on  deposit  of  deeds,  on  mortgage,  on  promissory  notes 
and  acceptances." 

Upon  this  and  upon  the  other  facts  of  the  case  a 
question  has  arisen  as  to  whether  this  money-lending 
business  is  to  be  considered  as  an  independent  busi- 
ness, or  as  part  of  the  business  of  the  brewers.  If  it 
had  been,  or  if  it  is,  a  separate  business,  seems  to  me 
to  be  immaterial,  because  I  think  it  would  be 
included  within  the  provisions  of  section  101  of  the 
Income  Tax  Act,  and  that  the  appellants  would  be 
entitled  to  deduct  the  profits  acquired  in  one  of  the 
concerns,  and  set  them  off  against  the  excess  of  the 
losses  sustained  in  the  other  concerns;  but,  to  my 
mind,  this  is  really  one  business.  Nobody  could  sup- 
pose that  this  company  carry  on  business  as  money- 
lenders only ;  but  what  they  do  is  to  carry  it  on  as  an 
adjunct  ancillary  to  their  business  as  brewers.  That 
being  so,  I  think  the  real  question  in  this  case  is, 
whether  the  money  so  used  or  expended  is  to  be 
treated  as  capital  invested.  If  it  be  capital  invested, 
then  it  comes  within  the  express  provision  of  the 
Income  Tax  Act,  that  no  deduction  is  to  be  made  on 
that  account.  That  is  provided  for  most  clearly  by 
the  statute,  but  I  think  it  would  be  a  fallacy  to  call 
this  money  capital  invested.  In  the  first  place,  the 
case  finds  that  in  no  case  is  any  loan  or  advance  made 
by  them  as  a  permanent  investment.  That,  of  itself, 
might  not  be  sufficient,  but  when  we  come  to  read 
what  is  the  course  of  dealing,  no  person  can  doubt  that 
liiis  is  not  capital  invested.  It  is  capital  used  by  the 
appellants,  but  used  only  in  the  sense  that  all  money 
which  is  laid  out  by  persons  who  are  traders  is  used  ; 
it  is  used  and  it  comes  out  of  capital,  but  it  is  not  an 
investment  in  the  ordinary  sense  of  the  word. 


If  that  is  so,  the  cases  which  have  been  cited  for  tie 
purpose  of  showing  what  is  done  in  the  case  of  capital 
invested  become  immaterial.     No  doubt,  I  agree,  that 
we  are  not  to  deal  with  this  Income  Tax  Act  as  if  ve 
were  taking  an  account  between  partners,  or  as  if  we 
had  before  us  the  sale  of  a  going  concern.    There  are 
cases,  such  as  that  of  GUlatt   v.  Colquhoun,  Exports  of 
Tax  Cases,  vol.  2,  pt.  27,  where  it  was  held  that  the 
depreciation  of  leasehold  premises  that  were  purchased 
and  used  for  trade  purposes  could  not  be  deductei 
Perhaps  the  strongest  case  was  that  of  Smith  v.  Tk 
WcstintjJiouse  Brake   Co,,  Eeports  of  Tax  Cases,  voL  2, 
pt.   35,  where  the   company  had,  in  the  case  of  very 
large  machinery,  to  remove,  for  the  piu'poses  of  thdr 
business,  a  quantity  of  machinery  front  one  part  of 
the  country  to  another.   That  would  be  a  loss  between 
the  partners  before  any  profit  would  be  arrived  at; 
but  there  it  was  held  that   that  was  not  a  deductioi 
that  could  be    made  under  the  Income  Tax  Acte. 
That  being  so,  I  cannot  see  any  great  "difficulty  in 
dealing  with  this  case.     It  seems  to  me  the  ordiMiy 
case  of  persons  who,  before  they  can  make  up  thor 
accounts    and    share    their    profits,    not   merely  as 
between  partners,  but  under  the  Income  Tax  Act,  are 
entitled  to  this  deduction,  because,  by  Cases  1  and  1 
Schedule  D.,  it  is  clear  that  what  the  commissioiiers 
have  to  arrive  at  is  the  profit.     There  is  cne  difficulty 
in  dealing  Avith  this  case  which  the  court  must  fairiy 
meet — namely,   that  in   WatJieij  v.  Mu^jrave  it  was 
held  that  a  firm  of  brewers  who,  in  order  to  increafc 
the  sale  of  their  beer  and  to  increase  their  profits, 
purchased  the  leases  of  public-houses  which  they  let 
to  tenants,  who  contracted  to  buy  from  the  biewoi 
all  the  beer  to  be  sold  in  the  houses,  were  not  ear 
titled  to  any  allowance  in  respect  of  the  preminms 
that  were  paid  upopi  those  leases. 

I  should  have  said  myself  that  there  could  be  no 
real  difficulty  in  that  case  if  you  confined  it  to  the 
case  itself.  It  might  be  an  advantageous  investment 
of  the  capital  of  brewers  to  purchase  houses  out  of  thar 
capital,  and  it  might  be  that  they,  for  the  purpose  of 
taking  an  account  between  partners,  might  tafo  sndi 
purchases  into  account  before  they  arrived  at  the 
profit  of  the  business.  In  such  a  case,  that  money 
could  not  be  said  to  be  money  expended  by  tie 
brewer  upon  the  business  of  brewers.  Such  an  ex- 
penditure would  not  be  an  expenditure  upon  tke 
business  either  of  brewers  or  money-lenders.  There- 
fore, so  far  as  that  case  is  concerned,  I  think  thseis 
no  difficulty. 

It  seems  to  me,  on  these  grounds,  that  this  appal 
must  succeed,  with  costs. 

Charles,  J. — I  am  of  the  same  opinion.  I  do  notthink 
that  any  question  arises  under  section  101,  because! 
think  that  the  proper  inference  of  fact  to  draw  fwm 
the  case  is  this,  that  the  appellants  carry  on  fl^ 
business  and  not  two.  That  appears  to  me  to  » 
clear  upon  the  agreed  statement  of  facts,  and  I  thmk 
the  legitimate  conclusion  from  those  facts  is  this, 
that  the  appellants  carry  on  the  brewing  business, 
with  this  business  of  money-lending  as  a  branch  ^ 
adjunct  to  it.  Then,  it  being  one  business  and  not 
two,  arc  the  appellants  entitled  to  the  cxemptionof 
this  sum  of  £16,000  which  they  daim  ?  I  think  m 
they  are. 

For  the  Crown  it  was  urged  upon  us  that  this  ^ 
ment  is  a  capital  expenditure,  and,  if  it  be  a  capj» 
expenditure,  then  the  deduction  of  it  is  expressly  for- 
bidden  by  the  3rd  rule  of  Case  1,  Schedule  D.  W 
it  appears  to  me  that  it  is  not  an  investment  of  capitw 
at  all,  but  that  it  is  a  use  of  money  by  the  appdtaots 
in  the  course  of  their  business.  I  agree  with  vsf 
learned  brother  that,  in.  arriving  at  the  balance -^ 
profits  and  gains  upon  which  the  assessment  is  to  » 
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made,  it  not  being  a  capital  expenditure,  it  is  an  ex- 
pense which  they  may  properly  deduct  before  arriv- 
ing at  the  balance  of  their  profits  and  gains.  If, 
however,  in  arriving  at  the  balance  of  profits  and 
gains,  they  ought  to  include  this  sum  in  the  first  in- 
stance, I  think  that  they  are  entitled  to  it  by  way 
of  actual  deduction  under  the  1st  rule  applicable  to 
Cases  1  and  2  under  Schedule  D. 

I  think  that  upon  the  findings  this  money  was 
money  laid  out  and  expended  exclusively  for  the 
purpose  of  the  brewing  trade  carried  on  by  the  appel- 
hn^  ;  and,  that  being  so,  it  is  a  legitimate  subject  of 
deduction  in  arriving  at  the  balance  of  the  profits 
and  gains,  even  though  it  ought  not,  in  the  first  in- 
stance, to  be  deduct^  from  the  profits  of  the  con- 
cern. 

For  these  reasons  I  agree  that  our  judgment  ought 
to  be  for  the  appellants,  and  I  also  desire  to  express 
my  concurrence  in  the  observations  of  my  learned 
brother  upon  the  cases  cited. 

Appeal  allowed. 

Solicitors  for  the  appellants,  TT'  H.  IVitltall  &  Co, 

Sohcitor  for  the  respondent,  The  Solicitor  of  Inland 
Revenue, 


Cawse  {Appellant)  v.  Committee  of  the  Lunatic 
Hospital,  Nottingham  {Respondents),  (a.) 

Inland  revenue — Income  tax — Hospital — Hospitid  sup- 
ported  suhstantially  hj  chariiahle  funds — Exemption 
from  income  tax — Exemption  from  inhabited  house 
duty — 5  it  6  Vict,  c.  35,  schedtde  A — 48  Geo,  3,  c. 
00,  schedule  B  {Exemptio'na)^  case  4. 

A  lunatic  hospital  had  been  carried  on^  upon  its 
present- site  for  thirty  years;  it  was  a  building  pro^ 
vided  for  the  reception  and  relief  of  lunatics  who  arc  not 
paupers,  for  whose  maintenance  and  medical  attendance 
sumsfronn  10».  to  40fl.  a  week  are  paid  ;  it  was  founded 
and  built  with  charitable  donations^  and  managed  by 
persons  who  derive  no  ]>ecuniary  benefit  therefrom^  but 
whs  assist  it  by  tlieir  subscriptions.  The  annual  reports 
shoved  that  the  hospital  is  substantially  supported  by 
funds  derived  from  charitable  sources,  and  the  real  prO' 
perty  on  which  the  hospital  is  carried  on  is  vested  in 
trustees  upon  trust  to  be  used  as  a  lunatic  hospital. 

Held,  that,  as  the  hospital  was  substantially  supported 
from  charitable  sources,  it  came  within  the  exemption  in 
rule  6  of  schedule  A  of  the  Income  ¥ax  Act,  andtvas  not 
liable  to  be  assessed  U*  income  tax  under  that  schedule ; 
also,  that  it  was  not  liable  to  inhabited  house  duty,  as  it 
came  within  the  exemption  of  case  4,  schedule  JJ,  of  48 
Geo,  3,  c,  oo,  as  being  a  ^^  hospital  j^rovided  for  the 
reception  or  relief  of  poor  persons.^* 

Needham  r.  Bowers,  37  W,  M.  125,  21  Q,  B,  D,  436, 
disti)iguisJied. 

Case  stated  under  section  59  of  43  &  44  Vict, 
c.  19  as  to  income  tax  and  inhabited  house  duties. 

The  members  of  the  committee  of  the  Lunatic 
Hospital  at  the  Coppice,  Nottingham,  the  present 
respondents,  appealed  to  the  Income  Tax  Com- 
missioners affainst  an  assessment  of  £1,000,  which 
had  been  made  upon  the  committee,  under  schedule 
A,  and  the  inhabited  house  duties,  in  respect  of  the 
said  hospital,  for  the  year  ending  the  5th  of  April, 
1889. 

The  hospital  had  been  carried  on  upon  its  present 

(a.)  Beported  by  Sir  Sherston  Baker,  Barrister-at- 
Law. 


site  for  thirty  years,  and  hitherto  the  only  assessment 
upon  it  under  schedide  A  of  the  Income  Tax  Acts- 
has  been  upon  the  resident  medical  officer's  house  at 
£20  a  year,  and  it  hful  also  been  assessed  at  the  same 
amount  to  the  inhabited  house  duty. 

The  members  of  the  conmiittee  of  the  hospital  con- 
tended that  the  hospital,  being  a  charity,  is  entitled  to 
exemption  to  income  tax  by  rule  6  of  5  &  6  Vict.  c. 
35,  s.  61,  and  also  comes  within  the  exemption 
from  inhabited  house  duty  of  48  Geo.  3,  c.  65, 
case  4,  Exemptions,  schedule  B,  as  a  hospital  or 
house  provided  for  the  reception  or  relief  of  poor 
persons. 

The  hospital  is  a  building  provided  for  the  reception 
and  relief  of  lunatics,  who  are  not  paupers,  for  whoso 
maintenance  and  medical  attendance  sums  varying 
from  10s.  to  40s.  per  week  are  paid  (except  that  about 
five  patients  pay  an  extra  £1  per  week  for  extra  room, 
accommodation) ;  it  has  always  been  called  a  hospital,  . 
and  has  all  the  usual  features  of  a  hospital — ^namely, 
it  was  founded  and  built  with  charitable  donations,  it 
is  an  institution  for  the  relief  of  persons  suffering 
from  a  most  distressing  disease,  and  it  is  managed  by 
charitable  persons  not  deriving  any  pecuniary  oenefit 
therefrom,  but,  on  the  contrary,  assisting  it  by  their 
subscriptions. 

The  assessment  had  apparently  been  made  under 
the  impression  that  the  hospital  is  a  profit-producing' 
institution,  like  the  Northampton  Hospital,  where 
about  £7,000  a  year  profit  is  made,  or  the  Gloucester 
(Bamwood)  Hospital,  where  £4,800  is  made. 

Bef erence  to  the  annual  reports  for  the  three  year» 
ended  December,  1887,  showed  that  the  hospital  ia 
partly  and  substantially  supported  by  funds  derived 
from  charitable  sources. 

The  real  property  on  which  the  institution  is  carried 
on  is  vested  in  trustees  upon  trust  to  be  used  as  a 
lunatic  hospital,  and  for  the  benefit  of  the  inmates 
thereof,  and  for  no  other  purpose,  and  in  such  manner 
as  the  rules  of  the  institution  shall  direct,  and  there 
is  no  power  of  sale ;  the  endowment  funds  are  also 
vested  in  trustees  for  the  benefit  of  the  hospital  and 
the  inmates,  as  a  majority  of  the  voluntary  subscribers 
and  donors  shall  direct,  and  the  hospital  and  its  in- 
mates can  alone  derive  benefit  from  the  real  or  personal 
estate  connected  with  it. 

The  surveyor  of  taxes  submitted  that  the  hospital 
did  not  come  within  the  exemption  claimed,  inasmuch 
as  it  was  earning  profit  over  and  above  its  charitable 
expenditure,  and  he  cited  the  cases  of  Needham  v. 
Bowers,  37  W.  E.  125,  21  Q.  B.  D.  436,  and  St, 
Andrew^ 8  Hospital,  Northampton  v.  Shearsmith,  35 
W.  E.  811,  19  Q.  B.  D.  624. 

The  committee  submitted  that  "  profits,"  as  defined 
by  the  Income  Tax  Acts,  means  what  remains  after 
deducting  the  value  of  the  occupation  of  the  premises 
where  the  profit  is  made,  and  that  the  Coppice 
Hospital,  having  cost  about  £30,000,  the  value  of  the 
occupation  is  at  least  £1,000,  from  which,  deducting 
the  alleged  profit  of  £580,  a  loss-of  £420  would  appear 
instead  of  a  profit. 

The  committee  also  directed  special  attention  to  the 
wording  of  the  exemption  clauses  under  schedules  A, 
C,  and  D,  section  61,  No.  6,  as  to  rent  of  lands 
belonging  to  hospitals,  section  88,  schedule  C,  3rd 
exemption,  and  section  105,  in  each  of  which  the  ex- 
emption is  given  **  so  far  as  the  same  shall  be  applied 
to  charitable  purposes,"  and  they  alleged  that  the 
whole  of  the  income  of  the  Coppice  Hospital  is  by  the 
trust  deeds  bound  to  be,  and  is  in  fact,  wholly  applied 
to  charitable  purposes  only. 

The  commissioners  were  of  opinion  that  the 
committee  of  the  hospital  were  entitled  to  the  ex- 
emption claimed,  and  discharged  the  assessment. 

The  surveyor  of  taxes  app^ed. 
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Sir  R,  E.  Weheter,  A,G,y  Sir  E.  Clarke,  S.G.y  and 
Danckwertz,  for  the  appellant. 

Lurrdey  Smithy  Q.Cy  and  W,  Graham^  for  the  re- 
spondents. 

Pollock,  B. — This  is  a  question  involving  impor- 
tant principles,  and  I  think  I  can  state  in  a  very  few 
words  my  grounds  for  coming  to  the  conclusion  that 
this,  being  an  assessment  under  schedule  A  of  the 
Income  Tax  Act,  is  not  an  assessment  that  can  be 
isustaincd.  The  hospital  in  question  was  a  limatic 
asylum ;  its  original  object  was  for  the  maintenanne 
of  lunatics  of  the  poorer  class.  Of  late  years  it  had 
become  very  different  in  its  support,  and  very  differ- 
ent in  the  class  of  patients  that  it  received,  in 
consequence  of  a  number  of  paying  patients,  who 
paid  so  well  that  for  three  years  at  least  there  was  an 
occasional  balance  in  favour  of  the  trustees.  That 
being  so,  the  question  arises  whether  this  building, 
which  was  originally  beyond  doubt  a  hospital  within 
the  exemption  created  by  rule  C  of  the  Income  Tax 
Act,  had  ceased  to  be  so. 

I  will  begin  by  saying  that  this  is  not  an  assess- 
ment under  schedule  D  of  profits;  if  it  were  so,  a 
very  different  consideration  would  arise.  My  own 
impression  is  that  when  the  word  '^  hospital "  is  used 
in  rule  6,  it  intends  to  exempt  anything  that  is  prac- 
tically of  the  character  of  a  hospital,  being  of  an 
eleemosynary  character,  and  some  assistance  is  grained 
by  referring  (as  was  done  by  Donman.  J.,  in  Blake  v. 
The  Mayor  of  London^  35  W.  R.  212,  18  Q.  B.  D.  437) 
to  the  early  clause  of  rule  6,  where  the  words  used 
are,  "  Any  college  or  hall  in  any  of  the  universities  of 
the  United  Kingdom."  This  goes  far  to  show  that 
the  one  particular  coUege  or  hall  attached  to  one 
of  the  universities  may,  by  money  being  left,  or  by 
actual  payments  of  those  who  enjoy  the  advantage  of 
it,  have  ceased  to  be  of  the  same  eleemosynary  char- 
acter that  it  was  originally.  It  could  not  be  argued, 
therefore,  that  it  should  come  within  the  province  of 
taxation. 

The  argument  most  strongly  used  on  the  part  of 
the  Crown  is  that  which  was  adopted  in  the  case  of 
Needliam  v.  Bowers^  and  in  that  case  the  buildings 
were  assessed  to  the  inhabited  house  duty,  which 
belonged  to  the  institution  for  the  reception  of  insane 
persons,  and  which  were  founded  by  charitable  dona- 
tions, but  unendowed.  It  was  vested  in  trustees  and 
managed  gratuitously  by  a  committee,  and  supported 
wholly  out  of  the  payments  made  by  the  patients, 
of  whom  some  paid  more  and  some  less  than  the  cost 
of  their  maintenance,  and  a  few  were  maintained 
gratuitously.  After  paying  the  expenses  there  was  an 
annual  surplus  of  profit,  which  was  expended  in  enlarg- 
ing and  improving  that  institution.  In  that  case  t£e 
court  did  but  hold  that  the  institution,  being  wholly 
self-supporting,  was  not  exempt  as  a  hospital  within 
this  exem{)tion.  We  have  no  occasion  to  quarrel  with 
that  decision,  nor  oan  wo  say  that  it  governs  the 
decision  in  the  present  case,  because  the  whole  force 
of  that  decision  is  that  the  hospital  there  was  sup- 
ported wholly  out  of  payments  made  by  the  patients, 
that,  therefore,  is  not  an  authority  which  governs  tliis 
case. 

I  think  the  case  of  Blake  v.  I'he  Mayor  of  London 
is  more  in  point.  I  agree  entirely  with  what  was 
said  by  my  orother  Denman  there,  that  the  hospital 
would  not  be  the  less  entitled  to  exemption  because 
certain  fees  were  taken  from  rich  persons  who  chose 
to  take  the  benefit  of  the  hospital.  It  may  be  that 
for  a  few  years  they  may  flourish  by  reason  of  taking 
those  fees,  but  the  elcemosvnary  character  of  the 
institution  is  not  blotted  out,  but  still  exists.  That  is 
the  distinction  which  arises  between  this  case  cmd  the 
case    of  the    Governors    of    Charterhouse    ScJuxd    v. 


Larnarnue,  38  W.  R.  776,  25  Q.  B.  D.  121,  which  ijfm 
decided  by  my  brother  Hawkins  and  myself  Lijst 
year. 

Now  that  seems  to  me  sufiBcient  to  dispose  of  the 
question  of  the  income  tax,  with  this  remark,  tli&t 
this  is  not  an  assessment  under  schedule  D.  If  the 
profits  were  assessed  ajmrt  from  the  buildiiigs  as  a 
going  concern  upon  which  profit  was  derived,  a  very 
different  question  woidd  arise.  The  question,  how- 
ever, does  not  arise  before  us  now. 

Now  comes  the  question  imder  the  statute  48  Geo. 
3,  c.  00,  schedule  B,  with  regard  to  the  claim  that  is 
made  by  the  Crown  for  inhabited  house  duty.  By 
that  schedule  the  exemption  is  made  in  these  words : 
*' Any  hospital,  charity  school,  or  house  provided  for 
the  reception  or  relief  of  poor  persons."  The  same 
argument  that  I  have  stated  with  regard  to  the  Income 
Tax  Act  seems  to  me  to  apply  to  this.  This  hospital, 
quoad  the  buildings  in  respect  of  which  the  assess- 
ment is  made,  has  always  been,  and  still  is,  a  hospital 
provided  for  the  reception  or  relief  of  poor  persons, 
and  it  is  not  the  less  so  although  considerable  moneys 
have  been  received  by  taking  in  persons  who  can  pay, 
and  whose  payments  have,  during  two  or  three  years, 
led  to  an  annual  balance  which  the  trustees  are 
enabled  to  invest. 

It  seems  to  me,  therefore,  that  in  neither  of  those 
respects  can  this  assessment  be  maintained. 

CiiARLES,  J. — I  am  of  the  same  opinion.    This  is 
an  assessment  under  schedule  A  of  the  Inoome  Tax 
Act,  and  the  question  for  our  consideration  is  whether 
this  institution   falls  within  any  of  the  exemption* 
allowed  by  clause  6  of  that  schedule.     To  answer  that 
question  satisfactorily  the    question,   and  the  only 
question,  which  is  relevant  is   to   ascertain  what  is 
the  character  of  the  institutions  which  are  exempt  hy 
that  clause.      Now  all  colleges  and  halls  of  univer- 
sities are  -exempt,  and  I  think  that  they  could  remain 
exempt  even  though  it  was  proved  that  in  any  mt- 
ticulaii:  year  a  particular  college  or  hall  had  paid  its 
way.     Then  comes  the  exemptions  of  hospitals,  pnUic 
schools,   or  almshouses,   and  it  has  been  held,  with 
regard  to  public  schools,  that  those  words  apply  to  a 
public  school  which  has  some  charitable  element  in 
its  endowment.     To  that  extent  the  words  "  public 
school "  are  to  be  restricted.     The  same  thing  his 
been  held  with  regard  to  hospitals.     The  word  itsdf 
would  include  such  an  institution  as  that  now  in 
question;  but  it  has  been   decided  that  a  homitil 
which  has  no  charitable  element  whatever  in  its  endow- 
ments is  not  within  the  exemption.     It  was  so  hdd  in 
Needham  v.  Bowers,  where  the  hospital  was  held  not 
to  be  exempt,  the  only  charitable  thing  about  it  being 
that  it  was  started  by  charity,  and  it  was  in  no  sense 
endowed  with  diarity.     It  has  been  pointed  out  for 
the  Crown  that  if  the  accounts  are  analyzed  the 
amounts  received  in  this  particular  year  from  paymg 
patients,  overtops  the  expenditure  of  the  institution 
itself,  and  so  it  is  said  that  this  is  in  no  sense  an  insti- 
tution maintained  by  charity,  and  that,  not  being 
maintained  by  charity,  it  falls  within  the  piincipleof 
Needham  v.  Bowers,  and  is  liable  to  assessment.   "Hje 
answer  appears  to  mc  to  be  this.     The  question  is  not 
whether  this  institution  does  or  does  not  in  any  psrt' 
cular  year  receive  payments   from    patients  whi^ 
enable  it  to  pay  its  way ;  the  question  is,  "What  is  thj 
character  of  the  institution  itself?    The  character  of 
this  institution  differs  from  the  character  of  the  insti- 
tution which  was  under  consideration  in  Xerdhn»  t. 
Bowers  in  this  respect,  that  whereas,  in  Xerdkam  ▼• 
Bowers,  the  institution  was  maintained  wholly  out  c* 
the  payments  by  patients,   and  had  no  chantabw 
endowments  whatever,  in  this  case  there  is  a  substan- 
tial charitable  endowment,  which  amounts  to  many 
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thousands  a  year.  That  makes  all  the  difference 
between  Xfedham  v.  Bowers  and  the  present  case. 

I  think,  therefore,  that  this  institution,  endowed  as 
it  18  with  a  substantial  charitable  endowment,  falls 
within  the  word  "  hospital "  used  in  clause  6  of  sche- 
dule A. 

Then,  with  regard  to  the  inhabited  house  duty,  I 
only  desire  to  add  one  word  to  what  has  been  said. 
The  words  in  the  exemption  of  the  inhabited  house 
duty  are  these  :  **  Hospital,  charity  school,  or  house 

rvided  for  the  reception  or  relief  of  poor  persons." 
appears  to  me  to  be  tolerably  clear  that  these 
woraa  "  provided  for  the  reception  or  relief  of  poor 
persons"  may  apply  to  the  word  "house."  They 
certainly  do  not  apply  to  a  charity  school,  although 
the  clause  reads,  ''Hospital,  charity  school,"  &c., 
hut  as  the  woi-d  "hospital"  is  used  along  with 
eharity  school,  and  along  with  words  indicating  a 
poor  house,  I  think  that  exemption  must  be  construed 
m  the  same  manner  as  the  exemption  in  the  Income 
Tax  Act,  and  that -the  word  "hospital"  in  the 
Income  Tax  Act  does  not  include  the  case  of  a 
hospital  with  no  charitable  endowment,  but  that  it 
does  include  the  case  of  a  hospital  which  has  a  sub- 
stantial charitable  endowment. 

For  these  reasons  I  think  our  judgment  must  be 
against  the  Crown,  and  in  favour  of  the  respondents. 

Appeal  dismissed  ;  Judgfnent/or  the  respondents. 

Solicitor  for  the  appellant.  The  Solicitor  of  Inland 
Hevemie, 

Solicitors  for  the  respondents,  Field,  Roscoe,  &  Co, 


a  B.  Div.  (Pollock.  B.,  )  T^^   21 

and  Charles,  J.)         \  ^^'  ^^' 

•  Westmore  V,  Paine,  (a.) 

Justices — Practice — Fotuer  to  state  case — Application  in 
writimj — Summari/  Jurisdiction  Act,  1879  (42  cfe  43 
Vict,  c,  49),  s,  33 — Summary  Jurisdiction  Bales,  1886, 
r.  18. 

A  conrt  of  summart/  jurisdiction  has  no  power  to  state 
a  special  case  under  the  Summary  Jurisdiction  Act,  1879, 
«.  33,  unless  an  application  in  writing,  a^ccordiny  to  rule 
18  of  the  rides  of  1886,  has  lecn  made  to  the  court  whose 
decision  it  is  desired  to  question.  An  application  in 
vsritiny  to  two  out  of  the  fire  justices  luho  composed  such 
court  is  not  an  application  made  in  the  mc.nner  directed 
ly  the  rules. 

Special  case  stated  by  the  justices  of  Dover  under 
20  &  21  Vict.  c.  43  and  42  &  43  Vict.  c.  49,  s.  33. 

The  appellant,  a  stoker  employed  on  bocud  a  steam- 
>hip,  was  convicted  at  a  court  of  simimary  jurisdic- 
tion of  having  neglected  his  duties  as  a  stoker,  con- 
trwy  to  section  243  of  the  Merchant  Shipping  Act, 
1854.  The  court  was  composed  of  five  justices  of  the 
lorough.  Upon  their  decision  bdng  given  oral  appli- 
I  fatioQ  was  made  on  behalf  of  the  appellant  for  a  case 
to  he  stated  on  certain  questions  of  law  which  had 
•risen,  and  the  court  granted  the  application.  Within 
iteren  days  after  the  hearing  the  appellant  served  upon 
I  two  of  ihe  justices  who  hwi  constituted  the  court,  at 
thor  private  residences,  a  written  application, 
•ddiessed  to  them  only,  to  state  a  case,  and  on  the 
jae  day  he  served  a  copy  of  the  application  upon 
the  derk  of  the  court.  The  two  justices  stated  the 
«Me,  hut,  having  a  doubt  as  to  whether  the  require- 
Jnents  of  the  Act  and  rules  as  to  the  mode  of  applica- 

(o.)  Eeported  by  T.  E.  Colquhoun  Dill,  Esq.,  Bar- 
lister-at-Law. 


tion  had  been  sufficiently  complied  with  so  as  to  give 
them  jurisdiction,  stated  it  subject  to  the  opinion  of 
the  court  as  to  their  jurisdiction. 

The  Summary  Jurisdiction  Act,  1879,  s.  33,  pro- 
vides that  (1)  "  any  person  aggrieved  who  desires  to 
question  a  conviction,  order,  determination,  or  other 
proceeding  of  a  court  of  summary  jurisdiction,  on 
the  ground  that  it  is  erroneous  in  point  of  law  or  is  in 
excess  of  jurisdiction,  may  apply  to  the  court  to  state 
a  special  case,  setting  forth  the  facts  of  the  case  and 
the  grounds  on  which  the  proceeding  is  questioned. 
.  .  .  .  (2)  The  application  shall  be  made  and  the 
case  stated  within  such  time  and  in  such  manner  as 
may  be  from  time  to  time  directed  by  rules  under  this 
Act.     .     .     ." 

Bule  18  of  the  Sunmiary  Jurisdiction  Rules,  1886, 
provides  that  **  an  application  to  a  court  of  summary 
jurisdiction  under  section  33  of  the  Summary  Ju^- 
diction  Act,  1879,  to  state  a  special  case  shall  be  made 
in  writing  and  a  copy  left  with  the  clerk  of  the  court, 
and  may  be  made  at  any  time  within  seven  clear  days 
from  the  date  of  the  proceeding  to  be  questioned." 

Corrie  Grant,  for  the  appellant. — This  case  was 
triable  "by  a  court  of  summary  jurisdiction  consist- 
ing of  two  or  more  justices  "  :  Sunmiary  Jurisdiction 
Act,  1879,  s.  20,  sub-section  (9) ;  therefore  two  jus- 
tices may  constitute  a  court,  and  two  justices  having 
been  served  rule  18  has  been  complied  with.  All  the 
convicting  justices  consented  to  the  oral  ^plication 
for  a  case,  and  it  would  be  very  inconvenient  to  serve 
all  of  them  with  a  written  application.  In  South 
Staffordshire  WaUrwtyrhs  Co,  v.  Stone,  19  Q.  B.  D.  168, 
35  W.  R.  Dig.  110,  the  justices  were  not  served  at  all, 
and  so  in  Lochhart  v.  Mayor  of  St,  Albans,  36  W.  R. 
800,  21  Q.  B.  D.  188,  and  Ex  parte  Curtis,  26  W.  R. 
210,  3  Q.  B.  D.  13.  Those  cases  are,  therefore,  dis- 
tinguishable. 

Finlay,  Q,C,,  and  MansJiM,  for  the  respondent, 
desired  to  obtain  a  decision  upon  the  merits,  and  did 
not  argue  the  question  of  jurisdiction. 

Pollock,  B. — ^No  doubt  it  is  a  matter  of  regret  to 
both  parties,  who  wish  for  a  decision  in  this  case, 
that  we  have  no  power  to  hear  it ;  but  the  statutory 
conditions  precedent  to  the  hearing  have  not  been 
fulfilled.  The  rule  is  extremely  clear.  [His  lordship 
then  read  rule  18,  and  continued : — ]  Leaving  the  copy 
with  the  clerk  is  a  mere  matter  of  convemence,  and 
cannot  affect  the  necessity  for  making  the  written 
application  to  the  court  according  to  the  rule.  It 
may  no  doubt  be  inconvenient  to  get  the  same 
members  of  the  court  together  again.  But  the  party 
desiring  the  case  to  be  stated  might  serve  a  written 
application  for  it  on  each  member  of  the  court,  and 
so  serve  the  court.  In  the  present  case  an  oral 
application  was  made  to  the  court  which  was  sitting, 
and  they  consented  to  grant  a  case ;  but  the  appli- 
cant, instead  of  serving  a  written  application  on  the 
court  then  sitting,  afterwards  made  an  application  in 
writing  to  two  only  of  the  justices  at  their  respective 
houses,  and  those  two  justices  stated  the  case.  If 
that  would  suffice,  any  two  members  of  the  court, 
even  if  they  differed  from  the  opinion  of  the  majority, 
might  state  a  case,  and  the  manner  m  which  it  was 
stated  might  depend  on  the  views  of  those  members 
of  the  court  who  undertook  to  state  it.  The  case 
could  not  be  properly  said  to  have  been  stated  by  the 
court.  It  is  clear  from  the  decisions  in  South  Stafford- 
shire Waterworks  Co,  v.  Stone,  and  Lockhart  v.  Mayor, 
&c,,  of  St,  Albans  that  the  statutory  requirements  as 
to  proceeding  by  case  stated  are  conditions  precedent 
to  the  right  of  appeal,  and  cannot  be  waived  by  the 
parties  or  the  justices,  and  Ex  parte  Curtis  is  an 
authority  that  "  the  court "  means  the  court  which 
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High  Coxjrt. 


In  re  MntAMs. 


High  Coukt. 


had  decided  upon  the  facts.     It  is,  therefore,  clear  to 
lis  that  we  have  no  power  to  hear  this  case. 

Charles,  J.,  concurred. 

Appeal  dismissed. 

'  Solicitors  for  the  appellant,  Shaen  d"  Roscoe. 

Solicitors    for  the    respondent.    Bower,    Cotto7i,   & 
Bower i  for  Mowll  &  MotoU,  Dover. 


IN    BANKEUPTOY. 


Feb.  5,  20. 


Q.  B.  Div.  (Cave,  J.) 

In  re  Mirams.  (a.) 

Bankruptcy — Special  case — Bankruptcy  of  clergyman — 
.  Chaplain  of  worhliouse — Charge  given  on  salary — 
.  Validity  of  charge — Public  policy — Bankruptcy  Act, 
.  1883  (46  &  47  Vict,  c,  52),  s.  97. 

*  The  bankrupt,  xoho  was  chaplain  of  a  tvorkhouse,  prior 
io  his  bankruptcy  gave  a  charge  upon  his  salary  to  secure 
ppyment  of  ^a  loan.  Upon  the  bankruptcy  taking  place, 
the  official,  receiver,  as  trustee,  applied  for  an  order  de- 
faring  that  the  salary  of  the  banJcrupt  as  chaplain  vested 
itf,  hiv^,  amd  to  restrain  the  person  to  whom  the  charge 
had  been  ^iven  frqm  receiving  any  portion  of  the  salary, 
Ofi  the  ground  tJuit  any  assignment  of  the  bankrupts 
Aipend  vms  void ,  or  voidable  as  being  contrary  to  public 
policy,  because  the  bankrupt,  was  a  public  offi^cer  holding 
a^  public  appointment,  and  paid  out  of  the  public,  funds, 
and  because  lie  was  a  clerk  in  holy  orders,  and  his  salary 
ivas  payable  to  him  in  respect  of  the  cure  of  souls  and  the 
cqn'lttct  pfthe  services  of  the  church. 

jTeld,  that  the  charge  was  not  invalid  upon  the  ground 
cilegeid,  a  cler^yraan  having  the  cure  of  souls  not  being  a 
public' officer  within  the  meaning  of  the  principle  of 
public  policy. 

'  Special  case' stated  by  his  Honour 'Judge  Chalmers 
from  the  county  court  at  Birmingham  for  the  opinion 
of  the  High  Court  under  section  97  of  the  Bemkruptcy 
Act,  1883.  •  ,  . 

The  case,  arose  out  of  a  motion  by  the  official 
receiver  as  trustee  of  the  estate  of  the  Bev.  Thomas 
Mirams,  which  asked  for  a  declaration  that  the  stipend 
qr  salary  of  the  bankrupt  as  chaplain  to  the  Birming- 
ham guardians  vested  in  him  as  trustee  in  the 
l^ankruptcy,  and  to  restrain  one  W.  G.  Coolton  from 
receiving  the.  portion. of  the  said  stipend  or  salary 
irhich  he  claimed  in  respect  of  an  assignment  given 
to  him  by  the  bankrupt  to  secure  payment  of  the  sum 
of  £4^.  The  consideration  for  the  assignment,  which 
was  dated  December  24,  1889,  was  admitted. 

The  ba9knipt  is  chaplain  at  the  Birmingham 
Workhouse  and  at  the  .Birmingham  Workhouse  In- 
firmary, his  joint  stipend  or  salary  being  £250  per 
annum. 

,  The  joint  appointment  is  solely  in  the  hands  of  the 
Birmingham  guardians,  and  the  chaplain  is  elected 
liy  a  majority  of  votes,  and  the  salary  is  paid  out  of 
t^e  rates.  The  appointment  is  made  as  regards  the 
infirmeury  in  pursuance  of  ,  article  23  of  the  Local 
(jf^ovemment  Board  Orders  of  December,  1888  ;  and  as 
regards  the  workhouse  in  pursuance  of  the  GFeneral 
Orders  (Consolidated)  of  July  24,  1847,  article  153. 

.<  It  was  contended  in  the  county  court  on  behalf  of 
the  trustee  that  any  assignment  of  the  bankrupt's 
stip^d  was  void  or  voi<£ble,  as  being  contrary  to 
public  policy — (1)  because  the  buikrupt  was  a  public 
officer,  holdiDg  a  public  appointment,  and  paid  out  of 

(a.)  Reported  by  C.  F.  Morrell,  Esq.,  Barrister-at- 
Law. 


the  public  funds ;  (2)  because  he  was  a  derk  in  hdy 
orders  and  his  salary  was  payable  to  him  in  respect;  of 
th<B  cure  of  souls  and  the  conduct  of  thffservioesof' 
the  church. 

It  was  contended  for  the  respondent  (1]  thatttiie 
office  held  by  the  bankrupt  was  not  an  office  of  State, 
to  which  alone  the  doctrine  of  poblid  policy  f^piin; 
(2)  that  the  alienation  of  a  clerical  stipend  is  od^ 
void  or  voidable  under  the  statute  of  13  £liz.  c.  20, 
which  relates  solely  to  charges  by  beneficed  clergy  «!• 
their  benefices. 

The  questions  stated  by  the  county  court  judge  for 
the  opinion  of  the  High  Court  were : — 

1.  Whether  the  assignment  to  Mr.  Goulton  v3b 
void  or  voidable  in  so  far  as  related  to  th» 
assignment  of  or  charge  upon  the  aforesaid  stipend. 

2.  Whether  the  .said  salary  or  stipend  vested  in 
the  trustee  as  and  when  received  by  the  bankrapt 

Muir  Mackenzie  stated  the  case. — ^The  qneetion  if 
whether  the  salary  of  this  person  appointed  piib& 
chaplain  of  the  workhouse  and  infirmary  is  assigDable. 
The  duties  of  the  chaplain  are  prescribed.  &s  re- 
muneration is  paid  out  of  the  rates  and  is  avaidedio 
him  by  the  guardians.  The  contention  is  that  an 
assignment  of  salary  by  an  officer  holding  such  a 
pubuc  office,  and  .having  regard  to  the  pd)Ii& 
religious  duties  he  has  to  perform,  is  invahd  oa 
the  ground  that  it  is  contrary  to  public  poUcj. 

He  referred  to  Palmer  v.  B(Ue,  2  Brod.  &  Bing. 
673 ;  Cooper  v.  Reilly,  2  Sim.  560 ;  Grenfett  v.  Dm 
and  Canons  of  Trtn</«r>r,  2  Beav.  544 ;  Ex  partt  HtiggiMy 
30  W.  E.  878,  21  Ch.  D.  85. 

T.  W.  Chitty,  for  the  respondent. — In  all  the  cases 
cited  the  appointment  has  been  from  the  State,  sod 
has  been  oi  a  permanent  nature.  Hero  the  appoint- 
ment is  held  at  the  will  of  the  guardians,  and  it  is 
not  public.  At  the  most,  this  office  of  Ghiq>lainc8a 
only  be  called  </tf^Mt-public,  and  in  all  the  cases  ^ 
appointmient  was  of  a  permanent  character,  whidi 
this  is  not. 

He  referred  to  i^(CM<^;  V.  King's  College,  Cambndy, 
10  Beav.  491 ;  Metcalfe.  Archbishrpp  of  York,  1  My.  t 
Cr.  547. 

Cnr,  adr.  mU. 

Feb.  20. — Cave,  J. — ^The  question  in  this  case  i* 
whether  a  charge  given  by  the  bankrupt  on  In 
salary  as  chaplain  of  the  Birmingham  Workhouse  sad 
Workhouse  Infirmary  is  void  on  the  ground  of  puhhe 
policy.  As  we  all  know,  certain  kinds  of  contncc 
have  been  held  void  at  common  law  on  this  ground, 
a  branch  of  the  law,  however,  which  certainly  shodd 
not  be  extended,  as  judges  are  more  to  be  trusted  as 
interpreters  of  the  law  Ihan  as  expounders  of  what  b 
called  public  policy. 

I  have  been  referred  to  Grenfell  v.  Dean  of  WindKf 
and  Ex  parte  Huggins  as  containing  the  dearest  exposi- 
tion of  the  law  on  this  subject.  In  the  former  case  & 
was  pointed  out  that  in  order  to  avoid  the  assigniDeot 
of  the  pay  or  salary  of  an  officer  on  this  ground  the 
office  must  be  a  public  one,  or  in  some  way  canneetod 
with  the  public  service;  and  that  the  puUic  is 
interested,  not  only  in  the  performance  irom  time  to 
time  of  the  duties  of  the  office,  but  also  in  the  fit 
state  of  preparation  of  the  party  having  to  perfoo^ 
them.  On  the  former  groimd  the  pay  or  salaiyof 
persons  in  the  service  of  the  Crown,  and  on  th» 
latter  ground  the  half -pay  of  officers  in  the  mSaiUiJ 
or  naval  service,  cannot  be  assigned.  SimilBiiy  ift 
Ex  parte  Huggins  it  was  laid  down  that  pay  gxv«B  to 
induce  persons  to  keep  themselves  ready  for  the  sff- 
vice  of  the  Crown,  and  pay  for  actual  serno^ft 
rendered  to  the  Crown,  cannot  be  assigned. 

On  these  grounds  it  has  been  held  that  the  8il«7 
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of  a  derk  of  the  x)eaoe^  a  freehold  office  connected 
with  Ihe  administration  of  justice,  cannot  be  assigned : 
Palmer  t.  Bate ;  nor  ccux  the  salary  of  an  assistant 
Parliamentary  counsel  to  the  Tr^ury  :  Cooper  v. 
ReiUy.  It  was  in  consequence  of  some  of  the  ex- 
pressions made  use  of  by  the  Master  of  the  Bolls  in 
Qren/eU  v,  Deanj^  Windaor  that  this  case  was  stated 
for  my  opinion,  the  learned  judge  of  the  county 
court  entertaining  some  doubt  whether  a  clerg3rman, 
having  the  cure  of  souls,  was  not  a  public  officer 
within  the  meaning  of  the  principle  in  question. 
Upon  consideration  I  think  that  these  doubts,  thou^ 
natural,  are  not  warranted -by<«ny  decided  case.  It 
has  never  been  held  that  a  clerg3rman,  having  the  cure 
of  souk,  is  a  public  officer,  and,  as  I  have  said  above, 
the  doctrine  in  question  ought  not  to  be  extended.  At 
common  law  a  beneficed  derg3rman  could  charge  his 
benefice,  and  although  that  was  made  unlawful  by  the 
13  Eliz.  c.  20,  yet  vdien  that  Act  was  repealed  by  the 
43  Geo.  3,  c.  84,  in  1803,  a  Charge  given  between 
1803  and  1817,  when  the  43  Qeo.  3,  c.  84,  was 
repealed,  and  the  13  Eliz.  c.  20  was  revived  by  the 
67  Qeo.  3,  c.  99,  wwf  held  valid :  Metcdlf  v.  The 
Archbiahop  of  York.  In  this  case  it  is  true  that  the 
salary  is  paid  out  of  the  poor  rate,  and  that  the 
chapUxn,  although .  appointed  by  the  guardians,  can 
only  be  dismissed  by  the  Local  Qovemment  Board, 
l)«it  lam  of  opinion  that  this  is  no  solid  ground  of 
dirtinction.  To  make  the  office  a  public  office  the  pay 
vfixut  come  out  of  .the  national,  and  not  out  of 
local,  fnnds — the  office  must  be  public  in  the  strict 
sense  of  that  term.  It  is  not  enough  that  the  due 
diflcharffe  of  the  duties  of  the  office  should  be  for  the 
public  benefit  in  a  secondary  and  remote  s^nse.  I 
mnst,  therefore,  answer  the  questions  put  to  me  by 
saying  that,  in  my  judgment,  the  ckarge  is  not 
invalid  on  the  ground  suggested. 

With  regard  to  the  second  point,  there  is,  1  think, 
no  question  that,  during  the  continuance  of  the  bank- 
ruptcy and  of  llie  office,  the  salary,  subject  to  the 
charge,  vests  in  the  trustee  as  property  of  the  bankrupt 
ivithxn  section  44,  subject  to  the  power  of  the  court  to 
make  an  order  under  section  53,  sub-section  (2), 
appropriating  the  salary  in  the  manner  therein 
pomted  out. 

Solicitor  for  the  official  receiver.  The  Solicitor  to  the 
Board  of  Trade. 

Solicitors  for  the  respondent,  Hulhert  &  Crowe,  for 
CoviUony  Birmingham, 


©our*  of  appeal. 

3?rom  4."B.  Biv.  .     ^^^  2^ 

B^  parte  Comcm  Council  of  Kent  and  Councils 
"^OF  1KA  BoROUons  OF  DovEB  AND  Sandwich;  (a.) 

Local  government — Transfer  of  powers  to  county  council 
— Quegtion  for  decision  of  High  Court  —  Right  of 
appeal  to  Court  of  Appeal — Local  Government  Act, 
188P  (51  &  52  Vict.  c.  41),  s,  29— Judicature  Act, 
1873,  «.  19. 

By  section  ^0  of  the  Local.  Qovemment  Act,  1888,,f/ 
a»y  question, arises,  or  is  ainrnt  to  arise,  as  to  whether  any 
business,  power,  diUy^or.  Uahiliiy  is  or  is  luAtohe  trans^ 
f erred  to, any  county  council  or  joint  commit^  urj^der  this 
Act,  that  question,  without  prejudice  to  any  other  mode  of 
trying  ft,  mayy  on  the  -Appliflatioti  of  a  chairman  of 

{fkf) 'BJSjptl&Si^^,^^^  Bairister-at- 


quarter  sessions,  or  cf  the  county  council,  committee,  or 
other  local  authority  concerned,  he  submitted  for  decision^ 
to  the  High  Court  of  Justice. 

Held,  that  the  decision  of  the  High  Court  upon  a  ques^ 
tion  submitted  to  it  under  the  ahove  section  is  not  « 
^*  judgment  or  order  "  within  section  19  of  the  Judicature 
\Act,  1873,  and  that  no  appeal  lies  from  such  decisionm 

Appeal  from  the  decision  of  the  Queen's  Bench 
Division,  reported  [1891]  1  Q.  B.  389,  upon  certain 
questions  submitted  to  the  High  Court  under  section ' 
'29  of  the  Local  Government  Act,  1888. 

The  County  Council  of  Kent  having  appealed,.''^ 

■A. 

Henn  Collins,  Q.C.,  and  J,  V,  Austin,  for  the  council 
of  the  borough  of  Dover,  took  the  preliminary  obiec-  • 
tion  that  no  appeal  lay.  ^-Section  29  ^ves  merely  a 
consultative  jurisdiction  to  the  High  Uourt,  and  no - 
appeal  lies  from  the  answers  given  by  the  court  to 
the  questions  submitted  to  it.   The  decision  of  the  court 
is  not  a  '*  judgment   or   order "  within  section    19 
of  the  Judicature  Act,  1873.     There  is*  no  machinery 
to  enforce  the  decision.    The  q  uestion  submitted  need 
not  have  actually  arisen,  and  the  decision  is  to  be^ 
without  prejudice  to  any  other  mode  of  trying  the* 
question.     The  Act  provides  a  convenient  mode  of « 
obtaining  the  opinion  of  the  court  upon,  the  numerous  - 
questions  that  might  arise  under  the  Act. 

They  referred  to  Walsall  Overseers  v.  London  and- 
North-Wesitem  Eailway  Co.,  27  W.  B.  189,  4  App,  Cas^ 
30;  Bell  Cox  v.  Hakes,  ante,  p«  145, 15  App.  Cas*  506 ; , 
Haslam  Foundry  Co.  v.  Hall,  36  W.  E.  407,  20  Q,  B*. 
D.  491, 

Henn  Collins,  Q.C.,  and  H.  F.  Diesis,  for  the 
council  of  the  borough  of  Sandwich. 

Channell,  Q.C,  and  €(ore,  for  the  County  Council  of 
Kent. — ^This  is  not  a  mere  consultative  jurisdiction. 
The  words  **  without  prejudice  to  any  other  mode  of 
trying  it "  shows  that  this  is  only  one  of  the  modes  Of 
tiyin^  the  question.  The  fact  that  there  is  no  mode 
provided  for  enforcing  the  decision  of  the  court  is  not 
conclusive  to  show  that  the  decision .  is  not  aa. 
"  order  "  which  can  be  appealed  &om. 

They  referred  to  Corjioration  of  Peterborough  V, 
Wilsthorpe,  32  W.  E.  548,  12  Q.  B.  D.  1. 

Cur.  adv.  vult. 

April  29.— The  judgment  of  the  Court  (Lord  Hals>«^ 
BUBY,  L.C.,  Lord  EsHER,  M.E.,  and  Fby,  I/.J.)» 
which  was  read  by  Pry,  L.  J.,  was  written  by 

Lord  Halsbury,  L.C. — ^The  only  thing  with  which ' 
WQ  have  to  deal^  is  whether  in  the  f  orn^  in  which  the 
question  now  arises  before  us  there  is  an  appeal  to  this . 
court.  We  are  of  opinion  there  is  not.  An  appeal  must , 
be  given,  and  it  is  not  to  be  presumed.    We  do  iiot,  of . 
course,  mean  that  it  must  be  given  in  so  many  words. . 
If  the  thing  appealed  from  becomes  a  judgment  ot- 
order,  decree  or  rule,  of  the  High  Court,  it  would,  of ; 
course,  be  appealable  under  section  19  of  the  Judica- 
ture Act,  1873,  and  perhaps  something  which  may  fill 
the  character  of  a  judgment  or  order,  although  not . 
known  by  those  names,  may  be  subject  to  apj^l  as^ 
being  practically  within  the  words  by  which  a  right  to 
appeal  is  given,  although  the  words,  themselves  be  not. 
used.    Now  the  language  of  section  29  of  the  Local . 
Government  Act,  1888,  which  we  have  to  construe,' 
provides  that  the  matter  (which  we  shall  describe  pre<r: 
sently)  is  to  be  "decided"  by  the  High  Court  of 
Justice,    If  those  words  are  to  be  taken  by  themaelves^] 
and  without  referenoo  to  thesubject-ipatter  dealt  witu.' 
in  the  section,  they  certainly  imply  no  right  .of  .appeals. 
In  the  case  of  The  Overseers  of  the  Boor  of  Wahalt  v.. 
The  London  and  North-Westevn  Eailway  Co.,  t^Qx^li^ 
the.  Court;  o.f  Appeal,  was    divided  on  the  subject 
of  whether  an  apfi^  existed  in  that  case  or  not/  no' 

*  30       '' 


466 


THE   WEEKLY  REPORTER.  i«iiT«.i»i.]  Vol.  XXXIX. 


CoimT  OF  Appeal. 


Smith,  Hell,  &  Co.  v.  Pymax,  Bell,  &  Co. 
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doubt  was  (nor,  we  thixik,  could  be)  expressed  tiiat  if 
the  proceeding  then  in  question  had  been  purely  of  a 
oonsultative  character,  no  appeal  would  lie,  but  for 
reasons  x>artly  depending  upon  the  forms  of  the  pro- 
cedure, which  involved  a  rule  quashing  an  order  of 
sessions,  the  House  of  Lords  ultimately  held  that  an 
appeal  did  lie. 

Kow  in  this  case  (again  postponing  the  considera- 
tion of  the  thing  to  be  done  under  the  section,  and 
confining  ourselves  for  the  moment  to  the  mere  words) 
there  is  no  rule,  there  is  no  order,  there  is  no  judg- 
ment, there  is  no  decree.  The  woid  used  in  the  sec- 
tion is  ''decision.*'  We  think  the  Legislature  must 
be  taken  to  have  been  aware  of  the  state  of  the  law  as 
pronounced  by  the  House  of  Lords  in  1878,  and  if 
tiiose  who  framed  the  Act  of  Parliament  had  intended 
tbat  an  appeal  should  lie  they  would  have  either  given 
it  by  express  words,  or  taken  care  to  use  the  language 
the  importance  of  which  had  been  x>ointed  out  ten 
years  l^ore  by  the  decision  of  the  House  of  Loids  in 
the  case  to  which  we  have  referred.  ButtheLegislatare 
has  not  done  so.  It  has  used  a  popular  and  not  a  tech- 
nical or  legal  word,  and  we  are  of  opinion  that  it  must 
be  taken  to  have  intentionally  used  a  word  which  would 
exclude  the  right  of  appeal.  And  now,  dealing  with 
-the  subject-matter  to  which  the  question  relates,  we 
cannot  doubt  that  the  nature  of  the  matter  referred  to 
is  one  which  itself  suggests  that  the  application  to 
the  High  Court  of  Justice  is  istesided  to  be  purely 
consultative.  In  the  first  pbice,  it  is  not  necessarily  a 
<]iie8tion  that  has  arisen,  but  one  which  may  be  about 
to  arise.  It  is  to  be  a  question  of  the  transference  of 
the  ''business,  power,  duty,  or  liability"  from  one 
set  of  authorities  to  another,  and  it  appears  to  have 
been  thought  convenient,  without  any  existing  liti^* 
tion  justifying  the  intervention  of  a  court  of  justice, 
that  the  High  Court  of  Justice  might  be  consulted  for 
their  opinion  as  to  which  local  authority  was  the 
X^roper  authority  for  undertaking  such  "business, 
power,  duty,  or  liability."  "We  have  used  the  words 
**  might  be  consulted  "  because,  although  the  actual 
lianguageis  "submitted  for  decision,"  it  is  a  ques- 
tion which  might  be  "about  to  arise,"  and  can 
therefore  only  be  decided  in  the  sense  of  expressing 
the  opinion  of  the  court  how  it  ought  to  be  decided 
when  it  does  arise.  It  is  to  be  "  without  prejudice 
to  any  other  mode  of  trying  it,"  and  it  can  only  be 
«ubmitted  on  the  application  of  a  "chairman  of 
quarter  sessions  or  of  the  county  council,  committee, 
or  other  local  authority  concerned."  So  far  as  we 
can  see,  there  is  no  obligation  on  the  High  Court  to 
l^ear  anybody  who  might  be  interested  as  a  matter  of 
fact  in  the  decision  of  the  question.  And  when  one 
«ees  tiiat  the  only  parties  to  such  a  consultation  are 
the  authorities  which  may  be  charged  with  the 
administration  of  the  "business,  power,  duty,  or 
liability,"  it  is  to  our  minds  clear  that  the  Legisla- 
ture did  not  contemplate  an  actual  determination  of 
any  existing  dispute  in  which  a  private  right  was 
involved,  and  in  which  the  owner  of  that  private 
right  would  have  all  the  ordinary  rights  of  a  citizen 
to  maintain  it  in  a  court  of  law,  but  was  solely  deal- 
ing with  the  question  as  to  which  set  of  authorities 
eihould  be  charged  with  such  and  such  portions  of 
administration.  The  Legislature  suffidenuy  guarded 
private  rights  by  sa^ng  that  such  on  application  to 
the  High  Court  should  be  without  prejudice  to  any 
other  mode  of  trying  it.  They  gave  discretion  to  the 
<^urt  to  hear  such  parties  as  the  court  itself  should 
lihink  just,  and  confining  the  decision,  as  we  think 
they  md,  to  the  High  Court  of  Justice,  they  appear 
to  us  to  have  carefully  avoided  the  use  of  any  lan- 
guage or  any  forms  of  procedure  which  might  involve 
a  right  of  appeal.  For  these  reasons  we  are  of 
Opinion  that  this  court  has  no  jurisdiction  to  entertain  '• 


the  (questions  now  raised  on  appeal,  and  that  fini 
application  must  be  dismissed. 

Appeml  dimm'ased. 

Solicitors  for  the  Kent  County  Cousoil,  Poimitf  A 
Bullf  for  Brennan  cfe  Turner^  Maidstone. 

Solicitors  for  the  borough  of  Dover,  Sharpe,  Parhen, 
PrUehard^  A  Co,^  for  Knocker ^  Dover. 

Soliciton  for   the  borough  of    Sandwich,  Prior^ 
Church f  <k  Adams f  for  Baker,  Sandwich. 


From  Q.  B.  Div.  Aprils 

BxiTH,  Hill,  &  Co.  v.  Pticak,  Bbll,  &  Co.  (a.) 

Shipping— Advanced  freight  —  "  One-^AtW  freighi,  if 
required^  to  be  advaneedy  les»  three  per  cent,  for  intend 
and  insurance  " — Loss  of  vessel  he/ore  retirement  of 
advanced  freight 

Where  a  charter-party  contained  the  clause^  "Ow- 
third  freight,  if  rehired,  to  he  advanced,  less  three  per 
cent,  for  interest  and  inmranoe**  and  the  demand  /or 
payment  of  the  advanced  freight  was  not  made  vM  «/fcr 
the  vessel  and  cargo  had  been  totally  lost. 

Held,  that  the  demand  had  been  made  too  late,  and  M 
the  charterers  were  not  liable  for  the  advanced  freigkL 

Decision  of  Charles,  J.  (ante,  p.  318,  [1891]  1  Q.  B, 
42),  reversed. 

Appeal  from  the  decision  of  CSiarles,  J.,  zepoited 
ante,  p.  318,  [1891]  1  a  B.  42. 

The  action  was  brought  by  shipowners  sgiout 
charterers  on  a  charter-party  to  reoover  the  mm  d 
£245  advanced  freight. 

On  the  30th  of  November,  1888,  the  defenknb 
chartered  the  plaintiffs*  ship,  The  Qamma,  to  load  » 
caijgfo  of  coals  at  Hull  and  proceed  therewith  to  Odesn, 
freight  to  bepaid  on  unloading  and  right  ddlTeiy  d 
the  cargo.  The  charter-party  contain^  the  foJlowisg 
clause :  "  One  third  freight,  if  required,  to  be  ad- 
vanced, less  three  -pet  cent,  for  interest  and  insonooe. 

On  the  19th  of  December  The  Gamma  left  Hull,  and 
the  same  afternoon  she  grounded  in  the  Humber,  asd 
was,  with  her  cargo,  totally  lost.  Bills  of  lacfoe  had 
not  then  been  presented  or  signed,  but  on  these  boi^ 
presented  by  the  charterers  after  the  loss  was  known 
the  shipowners  asked  for  the  payment  of  one-thiid 
freight  in  advance,  and  on  being  refused  brought  tbr 
present  action.  Charles,  J. ,  held  that  the  dcmsad  for 
payment  was  not  too  late,  and  that  the  charteren  were 
therefore  liable. 

The  defendants  appealed. 

Lawson  Walton,  Q*C.,  oxid  Robson^  fortheappellaatk 

Cyril  Dodd,  Q.C7.,  and  Montague  Lush^  for  the  re^ 
spondents. 

The  arguments  used  and  cases  cited  were  the  mm 
as  in  the  court  below. 

Lord  CoLEBiDOB,  C.J.— I  am  of  opinion  tint  tfav 
appeal  must  be  aJlowed.  The  contract  wfakb  9 
before  us  for  construction  is  one  standing  bj  iisA 
and  our  judgment  milst  proofed*  on  the  ttne  ooosfano- 
tion  of  that  contract.  Anytiiing,  therefore,  tluit  1 
may  say  leaves  the  general  hiw  on  the  subject  ei^e^ 
untouched.  The  ground  of  my  decision  is  therata* 
short  and  simple.  We  have  to  desl  with  a  ooatnci 
containing  words  which  are  diflBwent  from  those  of 
any  of  the  decided  cases.  No  doubt  for  eertfla 
purposes  advanced  freight  is   Ireigfat  whioh.  is  • 

(a.)  Reported  by  A.  P.  Pe^pbval  Kbbp,  Es^i  Bv* 
riste»^<aM^w, 
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Menl  way,  and  if  there  is  no  qualification,  cannot 
be  recovered  back  if  it  has  been  paid.  The  words  in 
Ihe  partLcnlar  contract  are :  "  One-third  freight,  if 
reomred,  to  be  advanced,  less  three  per  cent,  for  interest 
md  insurance.'*  I  am  clearly  of  opinion  that  the  fair 
meaning  of  those  words  is  that  the  freight  should  be 
advanced  if  it  was  required  at  a  time  wkea  the  three 
per  cent,  could  be  used  for  the  purposes  of  interest 
4Dd  insurance.  The  requiring  the  payment  to  be 
made  is  a  condition  precedent  to  its  being  advanced. 
Ibis  unnecessary  to  decide  precisely  what  the  nature 
of  the  reouirement  must  be.  It  is  dear,  I  think,  that 
some  kma  of  demand  must  be  made  for  the  freight  to 
Iw  advanced.  But  it  must  be  a  demand  for  freight 
wiuch,  when  paid,  is  capable  of  being,  insured.  In 
ibk  case  the  demand  was  not  made  until  a  time  at 
which  it  would  have  been  impossible  for  the  charterer 
io  insure  if  he  had  paid  it.  The  demand  was  not 
made  at  a  time,  therefore,  when  it  could  be  enforced. 
The  contniot  is,  in  my  opinion,  enressly  framed  to 
prevent  a  further  extension  of  the  t&w  laid  down  in 
previous  cases  as  to  the  inability  of  the  charterer  to 
reoover  advanced  freight.  The  demand  was,  therefore, 
in  my  opinion,  too  late. 

Lord  EsHEB,  M.Bb — According  to  the  other  terms 
of  the  charter-party,  the  freight  which  the  charterer 
had  to  pay  was  to  be  paid  on  the  unloading.  If, 
therefore,  uie  yessel  never  reached  its  destination,  no 
ftoght  would  have  been  payable.  But  then  comes 
Has  stipulation,  that  part  of  the  frdght  shall  be 
adrancea  if  required.  It  is  a  well-known  peculiarity 
<d  English  law  with  regard  to  advanced  freight  that 
if  the  freight  is  advanced,  and  both  ship  and  goods 
are  lost,  and  nerer  reach  their  destination,  neverthe- 
tesB  tiie  freight  cannot  be  recovered,  and,  further, 
that,  in  the  absence  of  any  stipulation  to  the  con- 
liary,  advanced  freight  becomes  payable  the  instant 
the  vessel  leaves  the  port  of  loading,  and  may  there- 
iote  he  recovered  even  although  me  is  lost  on  the 
Toyage.  The  parties,  knowing  this  to  be  the  law, 
•alter  into  this  contract,  which  is  not  in  the  ordinary 
and  well-known  form.  It  is  altered  in  favour  of  the 
charterer,  and  the  part  of  the  freight  whidi  is  to  be 
advanced  freight  is  not  made  due  when  the  vessel 
leaves  port,  but  it  is  to  be  due  only  when  demand  for 
it  is  made  by  the  shipowner. 

The  demand  is,  therefore,  a  condition  precedent  to 
the  liability  of  the  charterer  to  pay  the  advanced 
freight  at  all.  The  shipowner  may  not  demand  it, 
Snd  until  he  does  so  the  liability  to  pay  it  does  not 
arise.  Until  the  charterer  has  to  pay  it  he  has  no 
insorable  interest  in  the  freight.  But  in  this  case 
when  it  was  demanded  there  was  no  freight  that 
coold  be  insured.  I  think  that  the  demand  must  be 
made  at  a  time  when  the  charterer  was  in  a  position 
to  insure  the  risk  he  ran — ^that  is  to  say,  at  any  time 
before  the  loss  of  the  vessel.  After  the  loss  of  the 
Vessel  the  demand  was  too  late,  and  the  charterers, 
therefore,  were  not  liable  to  pay.  I  think  Charles,  J., 
misapprehended  Lord  Kingsaown's  words  in  Kirchner 
▼.  Venns,  7  W.  B.  453,  12  Moo.  P.  C.  C.  361,  and  did 
not  give  them  the  interpretation  which  was  put  upon 
them  by  the  House  of  Lords  in  Allison  r.  Bristol 
Marine  Insurance  Co,,  24  W,  B.  1039,  1  App.  Cas.  209. 

Fby,  L.  J. — ^The  stipulation  in  question  creates  an 
option  in  the  payee  as  to  the  time  at  which  this  part 
of  the  freight  shall  be  paid.  Primd  facie  such  an 
option  can  only  exist  so  long  as  the  sum  may  be 
Payable.  Directly  the  sum  becomes  unpayable  the 
option  ceases  to  exist.  Primd  ftide,  therefore,  this 
option  cannot  be  exercised  after  the  freight  has,  by 
the  loss  of  the  vessel,  become  impayablc.  But  then 
como  in  the  rules  which  the  Master  of  the  Bolls  has 
mentioned  as  to  advanced  freight.    I  do  not  think 


they  affect  this  case.  Obviously,  this  was  to  be  a 
payment  of  freight  on  account.  How  can  there  be  a 
payment  on  account  when  the  freight  itself  is  no 
longer  payable?  Again,  there  is  a  provision  that 
three  per  cent,  is  to  be  deducted  for  interest  and  insur- 
ance— ^interest  as  compensation  to  the  charterer  for 
paying  earlier  than  he  otherwise  would  have  done, 
and  insurance  of  the  risk  he  ran.  But  after  the  loss 
of  the  ship  he  would  have  to  pay  no  freight,  and, 
therefore,  no  such  compensation  would  be  needed. 
So,  as  to  insurance,  he  could  not  insure  in  respect  of  a 
sum  which  was  already  lost.  I  think,  therefore,  t^at 
this  was  an  option  which  could  only  be  exercised  so 
long  as  there  was  a  sum  which  could  be  paid.  It  is 
clear  that  it  never  was  so  exercised,  and  that  this 
appeal  must,  therefore,  be  allowed. 

Appeal  allowed^ 

Solicitors  for  the  plaintiffs,  PrUchard  <ft  Sons,  for 
J,  <fc  T.  W.  Hearfield  <fc  Lambert,  Hull. 

Solicitors  for  the  defendants.  Maples,  Teesdale,  & 
Co*,  for  Leiich,  Dodd,  Bramwell,  <fe  Bell,  Newcastle- 
on-Tyne. 


From  Q.  B.  Div.  March  o. 

Stoodon  v.  Lee.  (a.) 

Married  woman — Capacity  to  contract — Separate  property 
— Restraint  on  anticipation — Married  Women^s  Pro^ 
perty  Act,  1882  (45  cfe  46  Vict,  c.  75),  s.  1,  suIh 
sections  2-4. 

In  an  action  of  contra/^  againsit  a  married  tooman 
under  section  1,  sub'Section  2,  of  the  Married  Women's 
Property  Act,  1882,  the  plaintiff  must  show  that  the  rfe- 
fendant  had  separate  estate  at  the  time  of  entering  into 
the  contract, 

Palliser  v.  Ghimey,  35  TF.  B.  760,  19  Q,  B.  D.  61% 
affirmed, 

A  gift  to  a  woman  to  her  separate  use  will  not  be 
implied  from  the  mere  fact  that  there  is  a  restraint  upon 
tJie  alienation  or  anticipation  of  income  given  to  her. 

Appeal  from  the  decision  of  Bay,  J. 

The  aotion  was  brought  against  the  defendant,  who 
was  a  widow,  to  recover  £1,320  18s.  6d.  due  to  tlie 
plaintiff  from  the  defendant  under  a  covenant. 

On  the  20th  of  November,  1875,  the  defendant,  who 
was  then  the  wife  of  C.  L.  Thorpe,  executed  a  deled  of 
separation  with  her  husband,  by  which  her  husband 
covenanted  with  trustees  to  pay  to  them  an  annuity 
of  £500  (which  he  had  agreed  to  allow  his  wife  *'  as 
for  her  separate  maintenance  and  support  during  the 
joint  lives"  of  himself  and  his  wife),  such  annuity 
to  be  held  by  them  during  the  continuance  thereof, 
upon  tru6t  to  pay  the  same  to  his  wife  ''as  and' 
for  her  separate  use  without  power  of  anticipa- 
tion.'' Thorpo  died  in  1877,  having  by  his  will  leit  to 
his  executors  certain  sums  of  money  to  be  invested  in 
favour  of  certain  ladies  therein  named,  and  a  sum  of 
£5,000  in  trust  to  invest  and  to  pay  the  income 
arising  therefrom  to  his  wife,  the  defendant.  The 
will  went  on  to  declare  that  none  of  the  ladies 
benefited  by  the  will  ''shall  have  power  to  alienate, 
charge,  or  anticipate  the  income  of  the  several  legacies 
bequeathed  for  their  benefit.'*  On  the  26th  of  April, 
1880,  the  defendant  married  Philip  Lee,  and  on  tho 
20th  of  January,  1883,  an  agreement  was  executed 
between  Lee  and  the  defendant  of  the  one  part  and 
the  plaintiff  of  the  other  part  whereby  it  was  admitted 

(a.)  Beported  by  A.  P.  Pebceval  Keep,  Esq.,  Bar- 
I  lister-at-Law. 
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that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  £1,320  18s.  6d.  for  moneys  advanced  by 
him  to  her,  and  in  consideration  thereof,  and  of  the 
forbearance  by  the  plaintiff  to  enforce  immediate 
payment,  Lee  and  the  defendant  jointly  and  severally 
covenanted  to  pay  the  said  sum  and  interest  to  the 
plaintiff  on  the  8th  of  February,  1883,  and  charged 
the  properties  contained  in  the  schedule  thereto  as 
security  for  such  i)ayment.  The  schedule  comprised 
the  income  and  arrears  owing  from  the  sum  of  £5,000, 
to  which  the  defendant,  or  Lee  in  her  right,  was  entitled 
imder  Thorpe's  will,  and  the  arrears  due  to  her  under 
or  by  virtue  of  the  separation  deed. 

Lee  died  in  1886,  and  the  present  action  was  com- 
menced in  March,  1889. 

Day,  J.,  gave  judgment  for  the  plaintiff  ag^nst  the 
separate  estate  of  the  defendant. 

The  defendant  appealed. 

•  Cozem^Hard}/,  Q.Cy  Asplandj  Q.C.^  and  Moxcni 
Browne^  for  the  defendant. — ^The  defendant  had  no 
separate  estate  which  she  could  bind  at  the  time  she 
executed  the  charges  in  favour  of  the  plaintiff.  In 
order  to  bind  after-acquired  separate  property  a  married 
woman  must  have  some  separate  property  at  the  date  of 
the  contract :  Married  Women's  Property  Act,  1882,  s. 
1 ;  /r*  re  Shakeajjear,  33  W.  R.  744,  30  Ch.  D.  169 ; 
Falliser  v.  Gurney,  35  W.  R.  760,  19  Q.  B.  D.  519 ; 
Lmk  V.  Driffield,  38  W.  R.  93,  24  Q.  B.  D.  98.  The 
airears  of  the  annuity  remaining  unpaid  at  the  date 
of  the  death  of  the  former  husband,  C.  L.  Thorpe, 
were  not  separate  property,  because  the  separate  use 
was  only  created  for  the  joint  lives  of  Thorpe  and  the 
defendant.  As  to  the  £5,000,  the  restraint  on  antici- 
pation cannot  create  a  separate  use.  It  is  only  valid 
when  it  is  added  to  an  interest  given  to  a  woman  for 
her  separate  use:  liaggett  v.  Meux,  1  Coll.  138 ;  Moore 
V.  Miyrris,  5  W.  R.  383,  4  Drew.  33. 

ChmmclU  Q'Cf  and  Herbert  Reed,  for  the  plaintiff. 
— As  to  the  arrears  of  annuity,  when  property  is  given 
to  a  woman  for  her  separate  use,  the  separate  use 
applies  to  every  coverture,  and  only  ceases  to  have 
effect  so  long  as  she  is  discovert.  It  revives  if  she 
remarries  without  having  disposed  of  the  property : 
Tulhtt  V.  Anmtnmfjy  1  Beav.  1,  4  My.  &  Cr.  377.  As 
to  the  £5,000,  it  is  only  necessary  in  order  to  create  a 
separate  estate  that  there  should  be  an  intention  to  do 
so,  and  the  court  will  infer  such  an  intention  from  the 
clause  restraining  anticipation. 

Lord  EsHER,  M.R. — I  think  the  objections  which 
have  been  taken  to  the  judgment  are  too  strong  to  be 
got  over,  and  we  must  disagree  Ynih.  the  learned  judge 
in  the  court  below. 

The  whole  matter  depends  upon  what  is  the  true 
construction  of  the  separation  deed  and  the  will.  If 
the  construction  of  them  both  is  such  that  the 
defendant  had  no  separate  estate  at  the  time  when  the 
charges  in  favour  of  the  plaintiff  were  created,  the 
plaintiff's  case  necessarily  fails,  by  reason  of  the 
decision  in  PaUiaer  v.  (himey.  That  case  will  now 
have  the  authority  of  the  Court  of  Appeal,  as  well  as 
that  of  a  divisional  court  consisting  of  three  judges 
of  the  Coiut  of  Appeal. 

With  regard,  then,  to  the  construction  of  the 
separation  deed,  I  think  it  is  admitted  that  if  the 
deed  had  said  in  express  terms  *'the  aiinuity  which 
I  give  to  my  wife  for  our  joint  lives  is  to  be  for  her 
separate  use  as  against  me  only,"  there  would  be  no 
separate  use  as  against  any  other  husband  whom  the 
wife  might  have  after  the  death  of  the  first.  But  I 
think  that  upon  any  reasonable  confltruction  of  the 
deed  as  a  whole,  one  must  be  led  to  the  conclusion 
that  thehusbcmd  was  speaking  only  of  a  separate  use 
in  his  wife  as  against  himself.     He  could  not  have  i 


been  thinking  of  a  husband  to  whom  she  might  W 
married  after  he  was  dead,  because  the  annuify  mi. 
to  cease  with  the  joint  lives — ^that  is,  the  moment  he- 
died  if  he  died  first.  He  could  not,  therefoie,  have  m« 
tended  to  give  the  annuity  to  the  separate  me  of  his 
wife  as  against  a  husband  whom  uie  might  mizif 
after  his  death.  With  regard  to  any  husband  vhont 
she  might  marry  in  case  of  a  divorce  obtuned  hjr 
himself,  the  deed  nrovides  that,  if  the  came 
for  the  divorce  snould  arise  after  the  dib» 
of  the  deed,  the  annuity  is  thenceforth  to  cease, 
and,  therefore,  he  could  not  have  thought  of 
that  any  more  than  of  a  husband  whom  she  ndgfat 
marry  after  he  was  dead.  There  was,  of  coiine,the- 
possibility  of  his  finding  out  after  the  execniioD  of 
the  deed  that  he  had  a  cause  for  obtaining  a  drroroe 
from  his  wife  which  existed  before  the  date  of  tbfr 
deed.  But  can  anyone  who  takes  a  reasonable  vier 
of  hiuuan  nature  suppose  that  when  he  made  thk 
deed  and  settied  an  annuity  of  £500  a  vear  on  \m 
wife  he  was  contemplating  the  possibiHty  of  ber 
having  previously  given  him  a  ^jood  gromid  for  ob- 
taining a  divorce,  and  intending  that,  in  case  he 
should  obtain  a  divorce  on  that  ground,  the  annmtj 
should  be  to  her  separate  use  as  agahist  any  )m* 
band  whom  she  mignt  <tiien  marry  before  hu  ovn 
death.    The  very  notion  is  absurd. 

Can  it,  then,  be  supposed  that  he  was  contemplating 
the  possibility  of  his  wife's  obtaining  a  divorce  from 
him?  It  is  conceivable  that  he  might  aftenrerdft 
^ve  her  a  good  cause  for  obtaining  a  £vorce ;  thitis 
in  human  nature ;  but  that  he  should  sit  quietiydowiL 
and  contemplate  the  possibility  of  his  doing  so  is  sot 
conceivable,  because  the  oidy  cause  which  he  oonld 
give  her  would  be  adultery,  coupled  with  cnieltf, 
and,  therefore,  he  would  be  contemplating  someQii&g 
very  wrong  on  his  own  part.  The  question  of  deser- 
tion could  not  arise,  because  the  husband  and  vif» 
were  agreeing  to  live  separately.  I  think,  therefoie, 
it  is  clear  that  the  separate  use  mentioned  in  the  deed 
is  a  separate  use  of  the  income  as  against  the  &it 
husband  alone,  and  that  arrears  of  the  annuity  vhidi 
ought  to  have  been  paid  before,  and  which,  if  th^ 
had  been  paid  before,  would  not  have  been  sepnate 
estate,  except  as  against  him,  were  not,  after  hii 
death,  separate  estate  at  all. 

Then  we  come  to  the  will  of  the  husband.  Th» 
will  g^ves  the  wife  the  income  of  a  sum  of  £d,O0Q 
during  her  life,  without  any  words  of  separate  use: 
but  there  is  a  subsequent  declaration  that  she  is  not 
to  have  "power  to  alienate,  charge,  or  anticipate the^ 
income.  * '  Are  those  words  by  themselves,  there  being 
no  other  words,  sufficient  to  give  her  a  separate  estate 
as  against  her  husband ;  are  those  words  enough  to 
authorize  the  court  to  draw  the  inference  ^t  the 
income  was  intended  to  be  the  wife's  sepanise 
property*"'  On  this  point  there  is  in  Baggett  v.  M(va 
a  dictum  of  Knight-Bruce,  V.C.,  which,  although  it 
was  not  necessary  for  tiic  decision  of  that  paiticiilar 
case,  was  part  of  his  considered  judgment.  He  fiati 
in  the  most  deliberate  and  explicit  terms  that  worai 
(equivalent  to  those  of  the  present  will)  prohibitzng 
alienation  of  property  by  a  married  woman  would  te 
of  no  effect,  unless  there  were  also  other  words  gi^ 
the  property  to  her  for  her  separate  use.  And  Low 
Langdale,  in  Tiilleit  v.  Armstronfj,  used  Linjg;oage 
which  shows  that  he  took  precisely  the  same  view  as 
Knight-Bruce,  V.C.  Two  such  authorities  as  thesf 
are,  I  think,  sufficient  to  determine  the  presoit  caie 
on  authority  alone.  But  on  principle  the  constne- 
tion  insisted  upon  on  behalf  of  the  plaintiff  voold 
lead  to  this,  that  that  which  is  a  mere  accessory  toti» 
separate  use  for  the  purpose  of  rendering  it  ^^JR^^*""" 
ought,  standing  alone,  to  compel  an  implicatioa  of 
that  separate  use  to  which  it  is  only  an  acce3S0iy»  1 
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Hmk  that  the  two  cases  to  whidi  I  have  referred 
govern  the  construction  of  this  will,  and  that  no 
separate  estate  was  given  to  the  wife  by  it. 

The  defendant  had,  therefore,  no  separate  property, 
either  by  deed  or  will,  as  against  her  second  nusband, 
and  she  had,  therefore,  no  separate  estate  at  the  time 
4be  entered  into  the  covenant  sued  upon.  It  follows 
that  we  cannot  agree  with  the  learned  judge,  and  we 
must  allow  the  appeal  and  enter  judgment  for  the 
defendant. 

BowEN,  Xr.J. — I  am  of  the  same  opinion.  As 
regards  the  restraint  on  alienation  created  by  the  will, 
nothing  is  plainer  than  that  such  a  restraint  may  be 
effectual  as  an  accessory  to  a  separate  use  already 
existing.  If,  however,  the  restraint  is  imposed  in 
«ny  other  way,  it  is  inoperative.  I  think  I  need  say 
.no  more  on  this  point. 

Then  as  regards  the  separation  deed  the  argument 
for  the  defendant  comes  to  this,  that  the  deed  shows 
that  the  separate  use  was  not  intended  to  continue 
beyond  the  existence  of  the  marital  relation  between 
the  parties.  I  would  rather  put  it  thus,  that  the  deed 
iras  intended  to  create  a  separate  use  only  during  the 
joint  lives  of  the  parties,  for  I  desire  to  leave  open 
the  possibility  that  in  the  probably  undreamt-of  con- 
tingency of  a  divorce,  to  which  the  Master  of  the  BoUs 
has  alluded,  the  separate  use  would  have  arisen  as 
against  a  second  husband  taken  by  the  wife  during 
the  joint  lives  of  herself  and  her  first  husband. 
Whether  that  view  or  the  one  taken  by  the  Master  of 
Soils  is  the  more  correct  one  is  not  really  material, 
becaose  the  separate  use  was  certainly  to  come  to  an 
end  at  the  death  of  either  party. 

Fry,  L.J. — ^I  am  of  the  same  opinion.  With  regard 
to  the  separation  deed,  it  appears  to  me  difBciUt  to 
conceive  that  there  could  be  an  intention  that  the 
produce  of  the  annuity  should  be  held  to  the  separate 
nse  of  the  wife  at  a  tame  when  the  annuity  itself  had 
ceased.  The  annuity  was  to  cease  on  the  death  of 
either  husband  or  wife.  It  is  diflBcult  to  imagine  that 
a  separate  use  could  be  created  after  the  death  of  the 
hnsband,  but  I  think  the  meaning  is  reasonably  plain 
as  expressed  in  the  instrument  itself.  In  the  first 
place,  there  is  a  recital  that  the  husband  had  agreed 
to  allow  the  wife  an  annuity  of  £500  '  *  as  and  for  her 
.separate  maintenance  and  support  during  the  joint 
lives"  cf  himself  and  his  wife.  Then  follows  the 
most  material  part  of  the  deed,  the  declaration  of 
trust : — •*  It  is  agreed  and  declared  that  the  trustees, 
^nd  the  survivor  of  them,  shall  stand  possessed  of  the 
annuity  during  the  continuance  thereof,  upon  trust  to 
pay  the  same  to  the  wife  for  her  separate  use  without 
power  of  anticipation."  Therefore,  by  the  express 
terms  of  the  instrument  itself,  the  trust  for  the  sepa- 
rate use  is  declared  only  during  the  continuance  of 
the  annuity.  In  other  words,  the  deed  declares  that 
the  separate  use  is  to  be  until  the  death  of  whichever 
shall  first  die  of  the  husband  or  wife,  and  we  are  only 
giving  effect  to  the  instrument  itself  in  holding  that 
whether  the  separate  use  applies  to  any  other  cover- 
ture than  that  which  was  then  existing,  it  does  not 
apply  to  any  coverture  which  may  exist  after  the  ter- 
mination of  the  joint  lives. 

Now  with  regard  to  the  will  the  case  stands  thus. 
There  is  a  gift  of  income  to  four  ladies  (one  of  them 
being  the  testator's  wife)  for  their  respective  lives, 
andSiere  is  a  declaration  that  neither  of  them  **  shall 
"have  power  to  alienate,  charge,  or  anticipate  the 
income  of  the  several  legacies  bequeathed  for  their 
benefit."  It  is  admitted  that  that,  as  it  stands,  is  an 
attempt  to  restrain  anticipation  by  the  ladies  during 
tiieir  lives,  whether  they  are  married  or  unmarried ; 
f>vt  we  are  asked  to  cut  it  down  to  a  restraint  on 
anticipation  during  coverture  only,   and  thence   to 


iilfer  a  gift  to  their  separate  use.  Now  it  is  to  be 
observed  that  a  restraint  on  anticipation  can  never 
exist  except  as  an  accessory  to  a  trust  for  a  separate 
use,  and  we  are  asked  to  infer  the  existence  of  the 
substance  from  the  existence  of  the  accessory.  In  my 
opinion  that  cannot  be  dono.  It  must  lie  borne  in 
mind  that  the  courts  have  always  leaned  against  a 
restraint  on  alienation,  and  for  this  very  obvious 
reason,  that  to  give  property  to  a  person  involves 
giving  him  a  power  to  alienate  it,  and  an  instrument 
which,  while  giving  property,  takes  away  that  inci- 
dent to  it,  must  always  be  construed  strictly.  I 
believe  that  in  no  case  has  a  trust  for  a  separate  use 
been  inferred  from  a  restraint  on  alienation. 

Attention  has  already  been  drawn  to  Baggeti  v.  Meux^ 
in  which  Knight-Bmce,  V.C,  expressed  a  clear  and 
decisive  opinion  that  this  could  not  be  done ;  and  I 
may  quote  also  the  language  used  by  Lord  Langdale 
in  Tullett  v.  Armstrong ,  where  he  says: — "  I  conceive 
that  the  validity  of  a  clause  in  restraint  of  alienation, 
when  clearly  expressed  in  connection  with  a  clause 
giving  the  estate  for  the  separate  use  of  a  married 
woman,  also  clearly  expressed,  has  not  till  lately  been 
doubted."  That,  I  think,  is  the  furthest  extent  to 
which  the  doctrine  has  been  carried,  and  therefore  it 
is  impossible  for  us,  from  the  general  restraint  on 
alienation  or  anticipation,  to  infer  a  trust  for  the 
separate  use  of  the  mfe.  Consequently  the  defendant 
had  no  property  for  her  separate  use  at  the  time  when 
she  executed  the  charge  in  favour  of  the  plaintiff, 
and  therefore,  on  the  authority  of  Falliser  v.  Uumey, 
the  plaintiff's  case  fails,  and  we  must  give  judgment 
for  the  defendant. 

Appeal  allowed. 

Solicitors,  Agate  <t-  Oarnett ;  J.  (7.  Stogdoiu 


M^  <!Court  of  ^yx%tm. 


In,  re  CXJNNINGHAM  AND  FBAYUNG'S  CONTRACT,  (a.) 

Trustee — Trust  for  sale — Power  of  appointing  new  trustees 
— Exercise  of  pofncr  hy  co-heireues  of  last  surviving 
trustee— '' Acting''  trustee— '' Bare''  trtistee— Vendor 
and  Purchaser  Act,  1874  (37  «fe  38  Vict,  c.  78),  e.  5— 
Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  76),  «.  48. 

A  power  of  appointing  new  trustees  was  given  hy  deed 
in  1836  to  ''the  acting  trustee  for  the  time  being "  of  the 
indenture.  The  last  acting  trustee,  T,  P.,  died  intestate, 
leaving  his  son  T.  11,  P.  his  heir-at-law,  who  subse- 
quently died  intestate,  leaving  his  son  T,  H.  H.  P,  his 
lieir-at'law.  lie  died  intestate  in  1876,  leaving  his  three 
daughters  his  co-heiresses.  The  three  co-heiresses  executed 
the  power  of  appointing  new  trustees  contained  in  the 
deed  of  1836. 

Held,  that  this  vms  a  valid  execution  of  the  power,  the 
trust  estate  having  devolved  on  the  three  daughters  as  co- 
heiresses of  the  last  surviving  trustee  ;  these  having  shown 
themselves  **  acting "  trustees  by  exercising  this  power, 
and  the  legal  estate  having  descended  to  thtm  from  their 
father,  who,  as  a  trustee  ivith  active  duties  to  perform, 
was  more  than  a  **  bfire  trustee  "  within  the  Vendor  and 
Purchaser  Act,  1874,  and  the  Land  Transfer  Act,  1875. 

Christie  v.  Ovington,  24  W.  R.  204,  1  Ch,  I).  279, 
followed,  in  preference  to  Morgan  v.  Swansea  Urban 
Sanitary  Authority,  27  \V.  B.  283,  9  Ch.  D.  582. 

(a.)  Eeported   by  H.  M.   Chabtees  Macpherson, 
Esq.,  Banister-at-Law. 
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;HiaH  Court. 


In  be  CmfNiNOHAM  and  Frayling's  Conteact. 


High  Ootjkt. 


This  was  a  summons  by  vendors  under  the  Vendor 
and  Purchaser  Act,  1874,  for  the  purpose  of  ascer- 
taining whether  th^  could  make  a  good  title  to 
certain  freehold  heremtaments  situate  in  Church-road 
and  Clarence-place,  Bristol. 

The  title  commenced  with  indentures  of  lease  and 
release,  dated  the  22nd  and  23rd  of  November,  1836, 
the  release  being  made  between  Ann  Whittaker,  the 
elder,  of  the  first  part,  John  Walker  and  Martha  his 
wife,  William  Ferryman  and  Mary  his  wife,  James 
Hammonds  and  Elizabeth  his  wife,  Thomas  Horatio 
Penny  and  Charlotte  his  wife,  Ann  Whittaker,  the 
younger,  and  Bebecca  Whittaker,  of  the  second  part, 
and  William  Dwewy  and  Thomas  Penny  of  the  third 
part.  By  it  the  property  in  question  was  conveyed 
unto  and  to  the  use  of  William  Dwevvy  and  Thomas 
Penny,  their  heirs  and  assigns,  upon  trust  that  they 
or  their  assigns,  or  the  survivors  of  them,  or  the  heirs 
and  assigns  of  such  survivor,  or  other  the  trustees  or 
trustee  for  the  time  being,  should  sell  the  same  as 
therein  mentioned.  And  it  was  therein  provided  that 
if  any  of  the  trustees  thereby  appointed,  or  to  be 
appointed  as  thereinafter  was  mentioned,  should 
depart  this  life,  or  decline  to  act  in  the  trusts  thereby 
in  them  reposed,  then  and  in  such  case  it  should  and 
might  be  lawful  to  and  for  the  said  Ann  Whittaker, 
the  elder,  during  her  life,  and  after  her  death  to  and 
for  the  said  John  Walker  and  Martha  his  wife, 
William  Ferryman  and  Mary  his  ¥rife,  James  Ham- 
monds and  Elizabeikh  his  wife,  Thomas  Horatio 
Penny  and  Charlotte  his  wife,  Ann  Whittaker,  the 
younger,  and  Bebecca  Whittaker,  and  the  survivors 
and  survivor  of  them,  and  after  the  death  of  such 
siirvivor  to  and  for  the  acting  trustees  or  trustee  for 
the  time  being,  or  the  executors  or  administrators  of 
the  last  acting  trustee,  to  appoint  one  or  more  person 
or  persons  to  be  a  trustee  or  trustees  in  the  room  of 
the  trustee  or  trustees  so  dying  or  declining  to  act, 
and  that  the  property  should  be  vested  in  the  trustee 
or  trustees  so  appointed. 

All  the  parties  of  the  second  part  named  in  the 
said  indenture,  died  without  having  exercised  their 
power  of  appointing  new  trustees. 

William  Dwevvy  died  in  1849,  and  Thomas  Penny 
died  in  18o5,  intestate  as  regards  trust  estates, 
leaving  Thomas  Horatio  Penny  his  heir-at-law. 

Thomas  Horatio  Penny  died  in  1857,  intestate  as 
regards  trust  estates,  leaving  Thomas  Horatio 
St^hen  Penny  his  heir-at-law. 

"IHiomas  Horatio  Stephen  Penny  died  intestate  in 
1876,  leaving  his  three  daughters,  Charlotte  Matilda 
Penny,  Emma  Bird,  and  CUara  Ann  James,  his  co- 
heiresses-at-law. 

By  an  indenture  dated  the  7th  of  June,  1890, 
Charlotte  Matilda  Penny,  Emma  Bird,  and  Clara 
Ann  James,  who  had  never  previously  acted  as 
trustees,  purported  to  appoint  George  Cunningham, 
Alfred  James  Hammonds,  and  Edwin  Arthur  Ham- 
monds, trustees  of  the  deed  of  tiie  23rd  of  November, 
1836,  and  to  vest  the  property  in  them. 

The  trustees  thus  appointed  on  the  7th  of  July, 
1890,  entered  into  an  agreement  for  the  sale  of  the 
property  to  E.  S.  FrayUng. 

II.  F,  LaiueSf  for  the  vendors. — The  power  of  ap- 
pointing new  trustees  in  the  deed  of  1836  was  validly 
exercised  by  the  deed  of  1890.  The  three  co-heiresses 
were  not  only  seised  of  the  legal  estate,  but  were  also 
**  acting  trustees"  within  the  deed  of  1836. 

He  referred  to  In  re  Morton  and  Hallett,  28  W.  E. 
895,  15  Ch.  D.  143,  and  the  Conveyancing  and  Law 
of  Property  Act,  1881,  s.  31,  sub-section  6. 

Warrington,  for  the  purchaser. — ^The  three  ladies 
never  acted  in  the  trusts  save  to  execute  the  deed  of 
1890,  and  they  were  consequently  not  "acting  trus- 


tees." Further,  the  legal  estate  never  vested  in  fhem 
upon  the  death  of  Thomas  Horatio  Stephen  Penny, 
who  was  a  ** bare  trustee"  within  section  o  of  the 
Vendor  and  Purchaser  Act,  1874,  and  section  48  of 
the  Land  Transfer  Act,  1875,  and  upon  whose  death 
intestate  the  property  devolved  upon  his  penooil 
re^esentative. 

He  cited  Morgan  v.  Staansea  Urban  Sanikrf 
Authority,  27  W.  R.  283,  9  Ch.  D.  582,  and  Re 
Dociora,  Docwra  v.  Faith,  33  W.  E.  574,  29  CL  D. 
693. 

Lawea,  in  reply,  referred  to  Christie  v.  Onnjfon,  24 
W.  B.  204,  1  Ch.  D.  279.  A  trusteeship  that  involTeft 
considerable  responsibility  cannot  be  described  ag^ 
"bare." 

Stirlikg,  J. — This  case  raises  a  question  of  lav 
between  vendor  and  purchaser  which  it  is  not  sana- 
factory  to  have  to  decide.  That  question  is  whether 
the  deed  of  the  7th  of  June,  1890,  was  a  valid  exer- 
cise of  the  power  of  appointment  contained  in  ih» 
deed  of  the  23rd  of  November,  1836. . 

It  is  said  that  Charlotte  Matilda  Penny,  fimina 
Bird,  and  Clara  Ann  James  were  not  the  "  actiq^ 
trustees  or  trustee  for  the  time  being."  Now  aoooxd- 
ing  to  the  case  of  In  re  Morion  and  Hallett  it  is  dear  that 
the  heir-at-law  of  the  last  surviving  trustee  who  haa 
the  legal  estate  can  execute  a  trust  for  sale ;  and  hen 
the  trust  estate  has  devolved  upon  Charlotte  Matilda 
Penny,  Emma  Bird,  and  Clara  Ann  James  as  co- 
heiresses-at-law  of  Thomas  Stephen  Horatio  Peonj, 
and  if  the  legal  estate  in  the  property  also  de?<dm 
upon  them  they  were  in  a  position  to  exeraae  tht 
trust  for  sale 

It  is  qu^te  plain  from  the  judg^ient  of  Jessel,  ILB., 
in  In  re  Morton  and  Hallett  that  he  thought  that  whae, 
as  here,  there  is  a  trust  to  sell  and  a  power  of  appomt- 
ing  new  trustees,  the  heir-at-law  of  the  last  smyiTin; 
trustee  can  execute  that  power.  Now  here,  if  the 
legal  estate  vested  in  the  three  oo-heiresses,  it  seems 
to  me  that  they,  being  persons  capable  of  execatinj 
the  trust,  would  fall  within  the  designation  of  "tn»- 
tees  or  trustee  for  the  time  being  *'  in  the  power  to 
appoint  new  trustees  in  the  deed  of  the  23id  of 
November,  1836.  Then  are  they  "  acting  "  trustees? 
I  am  told  that  they  have  received  no  rents  from  the 
property ;  but  I  find  them  here  exercising  the  poww 
of  appointing  new  trustees,  whioh  is  evidence  of  their 
acting.  Their  not  having  received  the  rents  is  not 
irreconcilable  with  this,  because  it  merely  arnomts  to 
this,  that  down  to  a  certain  time  they  did  not  act« 
but  did  so,  when  called  upon,  by  executing  this  pow^. 
I  think,  therefore,  they  are  **  acting  trustees"  withia 
the  meaning  of  the  power. 

Then  the  question  remains,  whether,  havinz  rKari 
to  the  Vendor  and  Purchaser  Act,  1874,  and  me  Lad 
Transfer  Act,  1875,  the  legal  estate  vested  in  theif 
ladies  ?  There  are  conflicting  opinions  of  Jessel,  ILB.^ 
andHall,  V.C.,  as  to  the  meaning  of  a  **  bare  trustee" 
within  these  sections.  I  regret  to  have  to  dedde 
between  them,  but  as  I  have  to  form  my  own  opinio 
on  the  subject,  I  must  state  that  I  prefer  the  view  of 
Hall,  V.C.  This  was,  as  I  understand  it,  that  a 
trustee  with  active  duties  to  perform  is  not  a  "bare 
trustee "  within  the  meaning  of  these  sections.  It 
is  obvious  that  in  Morgan  v.  Siv'ansea  Urban  Santtanf 
Authority,  though  it  was  not  necessary  for  his  de- 
cision, tiie  late  Mastei-  of  the  Rolls  held  a  contiaiy 
opinion.  He  says  :  **I  should  have  thought  that* 
*  bare  trustee  *  or  a  *  naked  trustee  *  meant  a  trnstea 
without  any  beneficial  interest."  Being  of  owa^ 
however,  that  the  view  of  Hall,  V.C,  is  pr^w 
and  more  in  accordance  with  the  general  opinion  of 
the  profession,  I  hold  that  Thomas  Stephen  Ho^ 
Penny  was  more  than  a  bare  trustee,  and  that  thel^ 
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estate  devolyed  upon  these  ladies  as  his  oo-heiresses. 
I  have  already  held  that  they  were  acting  trustees ; 
ihej  had,  therefore,  power  to  appoint  new  trustees, 
and  the  aopointment  which  they  made  was  valid.  I 
therefore  hold  that  the  vendors  have  made  out  a  good 
title  to  the  xkroperty. 

Solicitors,  Meredith  <t  Co.,  for  Hunt,  Hodaon, 
Bohbett,  &  Castle,  Bristol;  Torr  &  Co.,  for  W.  H. 
Atchley,  Bristol. 


Chan.  Div,  \  a     -i  i  ^  i « 

Stirling,  J./  Apnll4,15. 

In  re  Pride. 
Shackell  v.  Colnett.  (a.) 

MiJrtgage — Payment  off  by  part  owner  of  jyroperty  under 
mistake — Presumption  of  intention  to  keep  Tnortgage 
alive. 

A  person  who,  believing  himself  to  be  the  owner  of  an 
estate,  pays  off  a  mortgage  upon  it,  when  he  is  in  fact 
only  oioner  of  a  portion,  will  be  presumed  by  the  court, 
ia  the  absence  of  any  express  declaration  by  him,  to  have 
made  the  payment  for  his  own  benefit,  and  the  mortgage 
mil  be  deemed  to  be  kept  alive  as  to  the  portion  of  tJie 
edatenot  belonging  to  him. 

A  testator  devised  hereditaments,  which  were  subject  to 
mortgage,  to  his  six  children,  including  P.  and  8.  P. 
acquired  three  more  of  the  six  shares,  and  in  1859  he 
purchased  the  share  of  S.  In  1862  S.  commenced  a  suit 
fo  set  aside  this  sale  to  P.,  but  before  the  decree  P.  paid 
of  the  mortgage  on  the  five-sixths  of  the  property  to  which 
he  believed  himself  to  be  entitled. 

Held,  that  the  mortgage  was  kept  alive  as  against  the 
share  of  S.  for  the  benefit  of  P. 

All  the  necessary  facts  are  stated  in  the  judgment. 

Graham  Hastings,  Q.C.,  and  F.  Thompson,  for  the 
Bonmions. — ^Under  such  circumstances  equity  will 
always  presume  that  a  mortgage  is  kept  ahve  for  the 
benefit  of  the  person  paying  it  off.  It  is  absurd  to 
suppose  that  J.  Pride  paid  off  the  mortgage  on  the 
share  of  a  hostile  litigant. 

They  cited  Adams  v.  Angell,  25  W.  E.  139,  5 
Ch.  D.  634 ;  Earl  of  Buclcinghamshire  v.  Uobart,  3 
Swans.  186 ;  Dn'nkvjater  v.  Combe,  2  Sim.  &  St.  340  ; 
and  Countess  of  Shreicsbury  v.  Earl  of  Shrewsbury,  1 
Ve8.  jnn.  227. 

Augustine  Birrell,  for  the  plaintiffs.— The  plaintiffs 
were  ignorant  of  J.  Prido*s  dealing  with  the  mort- 
gages till  after  the  commencement  of  the  action. 
Any  equity  to  the  mortgage  has  been  barred  by  lapse 
of  time. 

Hastings,  Q.C.,  replied. 

Sttelixo,  J. — In  this  case  a  summons  has  been 
taken  out  by  the  defendants  to  vary  the  certificate  of 
the  chief  clerk  made  in  pursuance  of  a  judgment  in 
to  action  brought  by  the  trustee  of  the  plaintiff's 
maniage  settlement  and  the  plaintiff  against  the 
trustees  and  executors  of  one  James  Pride  to  recover 
a  share  of  the  residuary  estate  of  one  Thomas  Pride, 
with  accounts  of  such  share  and  of  the  income 
thereof.  This  judgment  directed  (1)  an  inquiry 
whether  two  mortgages  affect  the  one-sixth  share  of 
the  plaintiff,  Susan  Spring,  in  the  testator's  residuary 
wal  and  personal  estate,  and  what  is  due  to  the 
defendants  in  respect  thereof,  and  (2)  an  account  of 


(a.)  Beported  by  H.  M.   Charters  Macpiierson, 
Esq.,  Barrister-at-Law. 


the  rents    and    income    of    such    one-sixth    share 
received  by  the  defendants. 

The  question  is  whether  the  two  mortgages  are 
still  subsisting ;  and  the  chief  clerk  has  found  that 
t^ey  are  not. 

As  regards,  first,  the  mortgage  for  £2,000,  the  facts 
are,  shortiy  stated,  as  follows : — Thomas  Pride  was 
the  father  of  the  plaintiff,  S.  Spring,  and  had  five 
other  children,  to  whom  (by  his  will^  he  left  his  resi- 
duary real  and  personal  estate  in  (practically)  equal 
sixtlis,  James  Pride  taking  one-sixth  share  and  S. 
Spring  another.  Part  of  the  property  consisted  of 
huid  and  tithes  which,  with  other  property  not  belong* 
ing  to  the  testator,  were  subject  to  two  mortgages, 
the  amounts  due  upon  which,  prior  to  the  diate 
of  the  re-conveyance,  to  which  I  shall  presently 
refer,  had  been  reduced  to  £2,000  and  £300, 
James  Pride  had  from  time  to  time  acquired 
other  shares  of  his  brothers  and  sisters,  in  his  father's 
estate,  and  on  the  19th  of  April,  1859,  Susan 
Spring  executed  a  deed  conveying  ner  sixth  to  him  ; 
so  that,  in  the  result,  James  Pride  became  possessed 
of  the  whole  of  his  father's  residuary  estate  (with  the 
exception  of  the  share  of  Anne  Jones,  one  of  the 
daughters)  subject  to  the  two  mortgages.  On  the  1st 
of  December,  1867,  Susan  Spring  commenced  a  suit 
to  set  aside  the  sale  of  her  share  to  James  Pride,  and 
by  a  decree  of  Wood,  V.C,  dated  the  17th  of  Febru- 
ary, 1864,  it  was  set  aside.  In  the  meanwhile,  on  the 
1st  of  February,  1864,  a  deed  was  executed,  to  which 
the  first  and  second  mortgagees,  a  party  entitied  to  a 
charge  on  the  property,  Henry  Jones  and  Anne,  his 
wife,  entitied  to  one-sixth,  and  James  Pride,  entitied 
to  the  remainder,  were  parties,  and  which  was  in  form  a 
reconveyance  to  James  Pride,  of  the  whole  residuary 
estate,  subject  to  a  right  of  redemption  as  to  one- 
sixth  shai-e  in  favour  of  Henry  Jones  and  Anne,  his 
wife.  There  was,  therefore,  an  absolute  reconvey- 
ance to  James  Pride  of  five-sixths  of  the  property, 
including  the  share  of  Susan  Spring,  free  from  the 
mortgages.  Did  that  in  equity  put  an  end  to  the 
mortgage  ? 

There  is  a  statement  of  the  law  on  this  subject  in 
the  case  of  Adams  v.  Angell,  where  the  late  Master 
of  the  Bolls  said :  *'  In  a  court  of  equity  it  has  always 
been  held  that  the  mere  fact  of  a  chEurge  having  been 
paid  off  does  not  decide  the  question  whether  it  has 
been  extinguished.  If  a  charge  is  paid  off  by  a 
tenant  for  ufe,  without  any  expression  of  his  inten- 
tion, it  is  well  established  that  he  retains  the  benefit 
of  it  against  the  inheritance.  Although  he  has  not 
declared  his  intention  of  keeping  it  alive,  it  is  pre- 
sumed that  his  intention  was  to  keep  it  alive,  because 
it  is  muiifestiy  for  his  benefit.  On  the  other  hand, 
when  the  owner  of  an  estate  in  fee  or  in  tail  pays  off 
a  charge,  the  presumption  is  the  other  way ;  but  in 
either  case  the  person  paying  off  the  charge  can,  by 
expressly  declmng  his  intention,  either  keep  it  alive 
or  destroy  it.  If  there  is  no  reason  for  keeping  it 
alive,  tiien,  especially  in  the  case  of  an  owner  in  fee, 
equity  wiQ,  in  the  absence  of  any  declaration  of  his 
intention,  destroy  it;  but  if  there  is  any  reason  for 
keeping  it  alive,  such  as  the  existence  of  another, 
incumbrance,  equity  will  not  destroy  it." 

The  question  here  is  under  which  branch  of  the 
rule  thus  laid  down  this  case  falls — whether  under 
that  which  applies  when  a  tenant  for  life  pays  off  a 
charge,  or  when  the  owner  in  fee  or  a  tenant  in  tail 
does  so.  Even  in  the  case  of  a  tenant  in  tail,  if  the 
estate  cannot  be  barred  and  the  tenant  thus  become 
absolutely  entitled,  the  rule  that  the  charge  is  not 

S resumed  to  bo  kept  alive  does  not  apply,  as  was 
edded  by  Lord  Thurloe  in  Countess  of  Shrevfsbury  v. 
Earl  of  Shrewsbury ;  and  so,  too,  in  Drinkicater  v. 
Combe,  in  the  case  of  an  owner  in  fee  who  paid  off  the 
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charge,  where  the  estate  was  subject  to  an  executory 
devise  over,  which  took  effect,  it  was  held  that  the 
usual  rule  did  not  apply.  The  presumption,  there- 
fore, is  in  either  case  that  the  intention  is  to  keep 
the  charge  alive,  because  to  keep  it  alive  is  for  the 
benefit  of  the  person  who  pays  it  off. 

Here  the  owner  of  five-sixths  of  the  estate  paid 
off  the  charge  pending  a  suit  to  set  aside  the  sale 
to  him  of  one  of  these  sixths.  It  would  be  most  un- 
reasonable to  presume  that  he  paid  it  off  for  the  benefit 
of  the  very  person  who  was  bringing  that  suit  against 
bim  instead  of  for  his  own  benefit.  I  think,  there- 
fore, I  must  follow  the  cases  to  which  I  have  just  re- 
ferred, and  apply  the  rule  which  is  applicable  where 
a  tenant  for  uie  pays  off  a  charge  on  the  inheritance 
without  expressly  declaring  his  intention.  I  think, 
therefore,  an  intention  must  be  presumed  to  keep 
alive  the  mortgage  of  £2,000. 

[His  lordship  then  dealt  with  the  mortgage  for 
£300,  and  also  with  the  accounts  and  other  evidence 
which  showed  that  James  Piide  had,  in  fact,  shown 
his  'intention  of  keeping  the  mortgages  alive,  and 
varied  the  chief  clerk's  certificate.] 

Solicitors,  Fitldj  Jioscoe,  &  Co,,  for  G.  F.  Hilly 
Cardiff;  A.  Hunt,  for  A.  H.  Oliver ,  Newport,  Mon- 
mouthshire. 


K^rwicJij.}  Man.l.17.21. 

In  re  BULLOCE. 
Good  v,  Lickoiush.  (a.) 

Will — Gift  of  income  to  A. — Cesser  on  dssigunient  or 
bankruptcy — Discretionary  trust  to  n,pply  income  for 
the  henejit  of  A .  only — Discretion  of  trustees, 

A  discretionary  trust  to  apply  income  for  the  benefit  of 
a  cestui  que  trust,  aHsing  upon  cesser  of  his  life  interest 
by  assignment  or  baiikruptcy,  may  be  exercised  by  the 
trustees,  notwithstandiuy  that  the  cestui  que  trust  m  the 
only  object  of  the  discretionary  trust 

A  testatrix  directed  trustees  to  stand  possessed  of  a  fund 
upon  trust  to  pay  the  income  to  T,  W,  B,  during  his  life, 
or  until  he  should  become  a  bankrupt  or  liquidating 
debtor,  or  should  cease  to  be  entitled  to  receive  such  income 
for  his  own  benefit;  and,  in  case  any  of  those  events 
happened,  then  "  to  pay  to  him  or  apply  for  his  benefit 
during  the  remainder  of  his  life  "  either  the  whole  or  so 
much  only  of  the  said  income  as  the  trustees  should^  iti 
their  uncontrolled  discretion,  think  fit,  and,  *^  subject  to 
the  aforesaid  interest,**  upon  trust  for  other  beneficiaries. 
T.  Tr.  B,  assigned  his  interest,  and  subsequently  became 
bankrupt. 

Held,  that  the  trustees  might,  in  the  exercise  of  their 
discretion,  expend  the  whole  or  any  part  of  the  income  for 
the  maintenance  of  T,  W.  B,,  and  that  any  part  not  so 
applied  by  them  went  to  the  persofis  entitled  under  the 
gift  over, 

Semble,  tJiat  payment  of  tJie  debts  of  T.  W.  B,  might 
be  an  application  of  the  income  for  his  maintenance. 

Adjourned  summons. 

Maiy  Bullock  by  her  will,  dated  the  29th  of  May, 
1883,  in  exercise  of  a  power  of  appointment  given  to 
her  by  her  husband's  will,  directed  that  the  trustees 
of  the  fund  subject  to  such  power,  should  stand 
possessed  of  £15,000,  part  thereof,  upon  trust  to  in- 
vest the  same,  and  to  pay  the  income  of  the  invest- 
ments to  her  son  T.  W.  Bullock  during  his  life,  or 
until  he  should  become  a  bankrupt  or  a  liquidating 

(a.)  Beported  by  James  H.  Bakewell,  Esq.,  Bar- 
rister-at-Law. 


debtor  or  cease  to  be  entitled  to  receive  such  inoome 
or  any  part  thereof  for  his  own  po^onal  use  or  bone- 
fit  by  any  means  or  for  any  purpose,  and  upon  any  of 
those  events  to  pay  to  him  or  apply  for  his  benefit 
during  the  remainder  of  his  life  either  the  whole  or 
so  much  and  so  much  only  of  the  said  income  as  ^ 
testatrix's  late  husband's  trustees  or  trustee  should  m 
their  or  his  uncontrolled  discretion  think  fit,  and 
subject  to  the  aforesaid  interest  thereinbefore  ap- 
X)ointed  in  favour  of  the  said  T.  W.  BuIlodL,  lifae 
trustees  should  hold  the  said  sum  and  the  investnieiitB 
and  income  upon  tnist  for  other  objects  of  the  powor. 
Mary  Bullock  died  in  1886. 

By  a  memorandum  of  charge,  dated  the  3(Hh  of 
January,  1889,  T.  W.  Bullock  assigned  to  MesBia. 
lickorish  &  Bellord  all  his  interest  under  Maiy 
Bullock's  will  to  secure  a  simi  of  about  £500,  and 
notice  of  this  assignment  was  on  the  23rd  of  August, 
1890,  given  to  the  trustees. 

On  tiie  23rd  of  October,  1890,  a  receiving  order  was 
made  in  bankruptcy  against  T.  W.  BuUock,  and  in 
December  he  was  adjudicated  a  bankrupt*  I 

This  was  a  summons  by  the  trustees  of  the  fond 
asking  for  the  opinion  of  tiie  court  as  to  whether  thej 
might  during  the  life  of  T.  W.  Bullock  apply  any  i 
X)art  of  the  income  of  the  fund  in  providing,  as  the 
trustees  should  think  fit,  for  the  past  and  fatoie 
lodging,  board,  clothing,  maintenance,  and  suppozt 
of  T.  W.  Bullock,  and  uie  payment  of  sundry  legal 
expenses,  or  how  the  income  ought  to  be  dealt  with 
by  them. 

Rawlins,  for  the  trustees  of  the  will. 

Maidlow,  for  the  assignee  of  T.  W.  Bullock. 

Warmington,  Q.C.,  and  Marcy,  for  persons  daiming 
under  the  gift  over. — There  is  nothing  to  prevent  the 
gift  over  from  taking  effect.  The  trustees  have  so 
discretion  except  for  Sie  benefit  of  a  person  who  can- 
not take  because  of  his  bankruptcy.  They  ha?e  a 
discretion  only  when  it  is  to  be  exercised  for  the 
benefit  of  the  bankrupt  conjointly  with  other  pereons 
Godden-v.  Crowhurst,  10  Sim.  642;  Kearsley  v.  Wwd- 
cock,  3  Hare,  185 ;    Hemming  v.  Xeil,  G2  'L.  T.  649, 

38  W.  R.  Dig.  203;  In  re  Coleman,  Henry  v.  Stn^, 

39  Ch.  D.  443,  37  W.  E.  Dig.  204. 

H.  A.  Colmore  Dunn,  for  T.  W.  Bullock. 

Ashton  Cross,  for  other  persons  entitled  under  the 
gift  over. — The  trustees  have  an  absolute  diacretioD, 
notwithstanding  the  bankruptcy :  Chambers  v.  Smith, 
3  App.  Gas.  795,  26  W.  E.  Dig.  248. 

March  21. — Kekewich,  J. — [After  holding  that 
the  assignee  of  T.  W.  Bullock  and  the  trustee  in  kb 
bankruptcy  had  no  valid  claim  to  any  part  of  the 
income  of  the  fund,  continued : — ]     The  question  is 
raised  as  between  T.  W.  Bullock  and  those  entitled 
under  the  gift  over  who  are  claiming  adveredy  to 
him.     The  argument  on  their  behalf  was  that  the 
language  of  the  will  only  empowers  the  trustees  to 
pay  the  income  to  T.  "W.  Bullock  or  apply  it  for  his 
benefit,  and  that  neither  of  these  things  can  he  done. 
As  regards  payment  reliance  was  placed  on  the  dea- 
sion  in  In  re  Colenian   and  my  own  judgment  in 
Hemming  v.  Neil,  to  which,  on  reflection,  I  adhere; 
and  it  was  said  that  to  pay  income  to  T.  W.  Bullock 
would  be  to  make  a  payment  in  derogation  of  the 
overriding  title  of  the  trustee  in  bankruptcy,  and 
therefore  a  wrongful  payment,  which  would  be  no 
discharge  to  the  trustees  of  the  will,  and  would  render 
them  accountable  to  the  trustee  in  bankruptcy.    IhtX 
argument  is,  I  think,  well  founded. 

As  re^rds  applications  for  the  benefit  of  T.  Wj 
Bullock  it  was  argued  that  where  the  court  has  ^'^^ 
a  discretionary  trust  for  applications  arising  on  nni- 
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roptcy  or  its  equivalentj  the  discretion  has  been 
exercisable  with  reference  to  the  wife  and  children  as 
veil  as  the  bankrupt,  and  the  courts  have  proceeded 
on  the  impossibility  of  determining  beforehand  what, 
if  anything,  the  trustees  would,  in  the  exercise  of 
their  discretion,  apply  for  the  benefit  of  the  bankrupt 
as  distinguished  from  the  other  objects  of  the  power. 
^e  language  of  the  judgments  in  Oodden  v. 
Crowhurst  and  Kearsley  v.  Woodcock  countenances 
this  argument,  but  the  precise  point  now  before  me 
was  not  before  the  court  in  either  case.  I  can  see  no 
reason  on  principle  for  defeating  the  obvious  inten- 
tion of  the  testatrix.  It  is  clear  that  the  trustee  in 
hankruptcy  can  take  no  interest  in  income  applied  for 
the  benefit  of  the  bankrupt ;  and  it  is  difficult  to  see 
how  those  entitled  under  the  gift  over  can  successfully 
daim  as  coming  to  them  what,  if  it  does  not  come  to 
them,  would  not  go  to  the  trustee  in  bankruptcy.  In 
Chambers  v.  Smith  it  was  held  that  trustees  possessing 
a  discretionary  x)Ower  might  exercise  it  in  favour  of 
beneficiaries,  notwithstanding  arrestment  by  judg- 
ment creditors.  [His  loraship  referred  to  the 
judgments  of  Lords  Hatherley  and  Blackburn,  3 
App.  Cas.,  pp.  804,  807,  817,  and  continued: — ] 
T.  W.  BullocK  has  no  control  over  the  fund  when  the 
imstees  resolve  to  exercise  their  discretionary  power. 
He  cannot,  and  no  one  claiming  through  hi-m  can, 
make  a  claim  against  the  trustees  for  payment.  The 
assignment  in  this  case,  which  is  equivalent  to  the 
arrestment  in  Chambers  v.  Smithy  called  the  dis- 
eretionary  power  of  the  trustees  into  operation ;  and 
it  would  be  a  contradiction  to  hold  that  the  power  is 
inoperative  just  when  it  was  intended  to  be  exercised. 
What  the  trustees  in  the  exercise  of  their  discretion 
do  not  from  time  to  time  think  fit  to  apply  for  the 
hoaefit  of  T.  W.  Bullock,  goes  by  the  words  of  the 
"will  to  those  entitled  under  the  gift  over,  but  they 
'take  only  this  overplus,  and  cannot  claim  what  the 
trustees  determine  to  apply. 

I  was  asked  by  the  trustees  to  define  the  limits  vdthin 
which  they  may  apply  the  income  for  T.  W.  Bullock's 
benefit.  I  find  it  extiremely  difficult  to  do  this  in  the 
abstract,  and  I  am  unwilling  to  fetter  the  trustees' 
discretion,  which  was  intended  to  be,  and  ought  to  be 
construed  as  a  large  discretion.  I  can  say  no  more 
at  present  than  that  they  certainly  may,  in  my 
opinion,  spend  the  whole  or  any  part  of  the  income  in 
nuuntenance,  using  that  word  in  its  most  general  and 
widest  sense;  and  I  doubt  whether  I  was  right  in 
saying  in  the  course  of  the  argument  that  they  could 
not  properly  -p&y  T.  W.  Bullock's  debts.  The  discre- 
tion is  vested  in  them,  and  they  must  exercise  it,  and 
BO  long  as  they  exercise  it  honestiy — that  is,  as  men  of 
ordinary  business  habits  and  prudence — ^and  with  due 
icffard  to  all  the  circumstances  of  the  case,  the  court 
"Will  not  interfere  with  them. 

SohcitoTS,  Tucker  &  Lake,  for  B.  ff.  <&  P.  W. 
^itcombey  Bewdley ;  //.  Fereday,  for  Bowley,  Chat- 
t^*»,  <fc  Emerson  y  Birmingham ;  Lickorish  &  Bellord, 


t^J-}  Feb.  14.  16-18. 

tofRicK  V,  Danube    Collieries  and  Minerals 
Co.  (Limited),  (a.) 

Copyright — Publication — Report — Injunction — Damages, 

A  mining  engineer,  K,,  made  a  report  vpon  a  mining 
P^^operty  and  handed  it  to  a  person  engaged  with  a 

{«0  Beported  by  J.  W.   Greig,  Esq.,  Barrister-at- 
Law. 


syndicate  in  bringing  out  a  company.  It  was  agreed 
between  them  that  the  report  might  be  printed  and  shown 
to  the  syndicate,  and,  if  they  determined  to  proceed  with 
the  formation  of  the  company  and  published  the  report, 
K,  VKU  to  be  paid  £1,000  for  it,  but  if  the  company  tuas 
not  proceeded  with,  the  reix/rt  was  to  be  returned  to  him. 
Some  100  copies  of  the  report  were  printed  and  shown  to 
tJie  syndicate.  Copies  were  given  to  some  of  the  members 
of  tfie  syndicate  and  to  one  or  two  other  persons.  The 
proposed  company  having  been  abandoned,  the  defendant 
company  took  up  the  property,  and,  having  obtained  a 
copy  of  the  report,  made  use  of  it  in  the  prospectus  issued 
by  them. 

Held,  that  K,  was  entitled  to  an  injunction  against  the 
company  to  restrain  them  from  jyublishing  the  report, 
which  remained  his  property ^  and  also  to  an  inquiry  as 
to  damages. 

The  plaintiff,  William  Wynn  Kenrick,  was  a  mining 
engineer  of  considerable  experience  in  English  and 
foreign  coalfields.  In  1884  he  surveyed  the  Ubunya 
Collieries  and  other  coalfields  in  Hungary,  which  were 
about  to  be  sold  to  certain  persons  who  were  contem* 
plating  the  formation  of  a  limited  company,  to  be 
called  the  Banubian  Coal  and  Iron  Co.  (Limited). 
The  plaintiff  prepared  a  detailed  report,  dated  the 
22nd  of  May,  1884,  of  the  collieries  and  proper- 
ties, with  plans  and  an  appendix,  and  handed  it  to 
F.  W.  Bawsou,  one  of  the  persons  interested  in  the 
formation  of  the  proposed  company.  It  was  agreed 
between  F.  W.  Bawson  and  the  plaintiff  that  the  former 
might  print  the  report,  plans,  and  appendix,  and  show 
them  to  the  persons  who  were  engaged  with  him  in 
the  formation  of  the  company,  and  if  they  published 
the  report,  plans,  and  appendix,  or  otherwise  made 
use  thereof,  the  plaintiff  was  to  be  paid  therefor  the 
sum  of  £1,000 ;  out  that,  if  the  formation  of  the  com- 
pany was  not  proceeded  with,  the  report,  plans,  and 
appendix  were  to  be  returned  to  the  plaintiff. 

The  plaintiff  subsequently  went  to  South  Africa  on 
professional  business,  and  soon  after  his  departure 
F.  W.  Bawson  and  the  syndicate  determined  to 
abandon  the  formation  of  the  company.  Bawson  had 
caused  100  copies  of  the  report  to  be  printed,  and  in 
addition  to  copies  which  were  given  to  some  of  the 
members  of  the  syndicate  a  copy  was  given  to  one 
Argles,  who  was  the  owner  of  the  mine,  and  another 
to  one  Clemisha,  and  others  to  the  plaintiff  himself. 

Subsequentiy  a  new  company  (the  defendant  com<- 
pany)  was  incorporated  for  the  purpose  of  acquiring 
and  working  the  said  collieries  and  mineral  properties, 
and  the  promoters  having  obtained  a  copy  of  the 
plaintiff's  report,  plans,  and  appendix,  handed  the 
same  to  the  directors  of  the  company. 

On  the  18th  of  November,  1889,  a  prospectus  of  the 
new  comptany  was  published  containing  references  to 
the  plaintiff's  report  and  appendix,  and  it  was  stated 
tiiat  a  copy  ef  the  plaintiff's  report,  with  others,  could 
be  seen  at  the  company's  offices. 

The  plaintiff  issued  his  writ  on  the  3rd  of  April, 
1890,  and  claimed  an  injunction  to  restrain  the  de- 
fendant company  from  issuing  or  publishing  any 
copies  of  the  prospectus  or  otherwise  publishing  the 
report  and  appendix,  and  also  an  mquizy  as  to 
dfunages.  The  defence  denied  the  agreement  above 
stated,  and  alleged  that  the  plaintiff's  report  and  ap- 
pendix were  printed  and  published  before  they  came 
mto  their  hands,  and  that  the  plaintiff  was  not  the 
registered  proprietor  of  the  copyright  therein.  The 
defendants  also  pleaded  that  if  they  bad  infringed  the 
plaintiff's  rights  they  liad  been  lei  to  do  so  by  the 
plaintiff's  own  conduct,  and  had  done  so  in  ignorance 
of  his  rights,  and  stated  that  they  had  no  intention  of 
issuing  or  publishing  further  copies  of  the  prospectus. 

Henry  Terrell,  for  the  plaintiff.— The  plaintiff  only 
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parted  with  his  report  on  a  eondition  which  was  not 
inlfQled,  nor  has  it  been  published  except  in  the 
limited  manner  specified  in  the  agreement ;  any  farther 
publication  was  unauthorized.  The  plaintiff  has, 
therefore,  at  common  law,  power  to  prevent  any  in- 
fringement of  his  right  in  a  private  unpublished 
document. 

Neville,  Q.C.,  and  E.  F,  Studd,  for  the  defendants. 
— ^The  publication  of  the  report  is  admitted,  and  was 
authorized  by  the  agreement;  the  effect  of  that 
agreempnt  was  to  create  a  transfer  of  the  phiintiff*8 
right  to  Mr.  Dawson,  who  is  the  prox>er  person  to  sue. 
The  plaintiff,  not  having  registered  his  copyright,  has 
no  claim  to  an  injunction  to  restrain  the  publication, 
if  any,  of  the  plaintiff's  reports :  Edlesten  v.  Edlesten, 

11  W.  E.  328,  1  De  G.  J.  &  Sm.  185. 

H,  Terrell  J  in  reply,  on  the  question  of  publication, 
referred  to  the  cases  of  Jefferye  v.  Booseifs,  4  H.  L. 
815,  3  W.  E.  Dig.  155 ;  Caird  v.  .SnmJ,  36  W.  E.  199, 

12  App.  Cas.  326,  see  p.  343. 

EoMEB,  J. — ^The  evidence  in  this  case  is  meagre, 
and  it  is  not  easy  to  ascertain  what  the  real  facts  of 
the  case  are.  It  is  admitted  that  the  plaintiff  is  the 
author  of  the  report,  the  subject  of  this  action,  in 
which  term  I  include  the  appendix  and  plans,  so'that 
his  title  is  prima  facie  clear.  The  defences  to  the 
action  urged  at  the  bar  on  behalf  of  the  defendants 
are  in  substance  two.  First,  that  the  plaintiff  had 
sold  his  right  to  the  report  to  one  F.  W.  Dawson,  and 
is,  therefore,  not  the  proper  person  to  sue.  Secondly, 
that  the  report  was  published  by  the  plaintiff,  or  by 
his  authority,  before  action  brought,  and  that  the 
plaintiff,  not  having  registered,  cannot  sue  for  in- 
fringement of  copyright.  It  appears  to  me  important 
to  bear  in  mind  that  the  onus  of  proving  the  facts 
upon  which  these  two  defences  are  based  is  on 
defendants.  To  support  their  first  defence  the  defend- 
ants rely  on  the  agreement  which  is  pleaded  in  para- 
graph five  of  the  statement  of  claim,  and  urge  that  the 
conditions  imder  which  the  £1,000  became  payable  to 
the  plaintiff  were  complied  with.  But  they  have  not 
proved  to  my  satisfaction  that  Mr.  Dawson  and  the  per- 
sons who  were  engaged  with  him  in  the  formation  of 
the  intended  company,  and  who  have  been  referred 
to  as  the  syndicate,  "  determined  to  proceed  with  the 
formation  of  the  said  company."  i  agree  with  the 
argument  of  the  defendants'  counsel  that  this  phrase 
xloes  not  necessitate  the  company  being  registered  and 
floated,  but,  on  the  other  hand,  some  latitude  must 
be  allowed  to  the  syndicate,  and  it  would  not  follow 
that,  because  some  steps  were  taken  towards  the 
formation  of  the  company,  the  syndicate  had  deter- 
mined to  proceed,  witmn  the  meamng  of  the  phrase 
in  the  agreement. 

The  only  witness  on  the  point  is  Mr.  Dawson, 
who  eave  evidence  for  the  plaintiff.  The  plaintiff 
himself  was  abroad,  and  coiud  not  be  call&i.  An 
application  was  made  to  me  before  the  action  to 
allow  a  commission  to  issue  to  take  his  evidence  and 
postpone  the  trial,  but  this  application  I  refused. 
Now  Mr.«Dawson  did  not  say  that  the  syndicate  had 
determined  to  proceed.  It  was  not  for  the  plaintiff 
to  establish  this,  but  for  the  defendants,  and  the 
question  was  not  ctsked  him.  The  defendants  then 
ask  me  to  infer  such  a  determinatian.  It  appears  to 
me  that  I  cannot  safely  do  so.  On  the  one  hand  I 
find  from  the  evidence  of  ]VIr.  Dawson  that  the 
company  was  not  registered,  and  that  no  contract 
concerning  the  company  was  ever  registered,  and  that 
the  first  directors  of  the  company  were  never  selected, 
and  the  idea  of  forming  the  compcmy  appears  to  have 
been  abandoned  because  sufficient  capital  could  not 
■be  obtained.  Bome  letters  of  the  plaintiff  were 
referred  to  as  throwing  doubt  on  the  evidence  of  Mr. 


Dawson,  but  Mr.  Dawson  was  dear,  and  I  think  that 
the  statements  in  the  letters  were  not  aocante. 
Indeed,  it  is  dear  that  in  some  reBpects  they  are  not 
accurate,  and  I  see  no  suffident  reason  for  ducredxting 
Mr.  Dawson,  especially  as  the  defendants  have  not 
called  any  witness  to  speak  to  any  matter  beyond 
the  acts  of  the  defendants  themsdves,  and  how  tJiey 
became  possessed  of  the  plaintiff's  reports.  As 
against  this  it  also  appears  from  Mr.  DavBoa's 
evidence  that  a  prospectus  was  prepared,  and  &s 
memorandum  and  artides  of  association  of  the 
intended  company.  But,  as  I  have  said,  I  cumot 
saf dy  draw  from  this  such  an  inference  aa  the 
defendants  ask.  But  beyond  this,  for  the  reaaons  I 
will  presently  mention,  I  have  come  to  the  oondoaoL 
that  there  has  been  no  publicatian  of  the  repoit 
(beyond  the  defendants*  unauthorized  acts).  Nor  has, 
in  my  judgment,  the  syndicate  been  proved  to  ham 
**  otherwise  made  use  thereof  *'  within  the  meaning  of 
that  phrase  in  tiie  agreement.  The  only  acts  whick 
were  relied  on  bv  the  defendants  to  support  such  a 
user,  beyond  the  showing  of  the  rei>ort  to  the 
syndicate  eicpresdy  provided  for  by  the  agreemait, 
were  the  sending  of  a  copy  of  the  report  to 
Mr.  Argles,  and  also  giving  one  to  Mr.  Ciemiaha. 
But  it  does  not  appear  that  Mr.  Argles,  who  was  one 
of  the  owners  of  the  mines,  was  not  also  a  member  of 
the  syndicate,  or  that  Mr.  Dawson  in  sending  the 
copy  to  him  was  using  the  report  by  authority  of  the 
syndicate,  and  as  to  Mr.  Clemisba,  it  is  improbable 
that  the  copy  was  given  to  him  with  such  anthonty, 
seeing  that  it  was  given  as  late  as  1886  or  1887,  and 
Mr.  Dawson  appears  when  he  gave  it  to  have 
fdt  he  was  acting  without  authority,  having  re^ 
to  what  he  says  he  stated  to  Clemiaha  at  the  tuue. 
At  any  rate,  I  again  say,  the  onus  being  on  the 
defendants  to  estabHsh  the  user  within  the  meaning 
of  the  agreement,  they  have  not  discharged  it  to  my  • 
satisfaction. 

The  result  is  that  the  conditions  on  whidi,  accord- 
ing to  the  agreement,  the  plaintiff  was  to  be  paid 
for  tihe  report  have  not  been  complied  with,  and  the 
report  remains  his,  and  this  view  is  strongly  supported 
by  the  fact  that  the  £1,000  has  not  been  paid  or  sued 
for,  and  that  the  parties  to  the  agreement  are  only 
the  plaintiff,  who  is  suing  as  owning  the  report,  and  Mr. 
Dawson,  who  comes  as  a  witness  to  support  the  pbin- 
tiff's  case. 

As  to  the  second  point,  prior  publication  is  not 

5 roved.  The  only  witness  on  the  point  is  Mr.  Davsoo. 
'he  defendants  had  no  witness  to  support  this  pari 
of  their  case.  Mr.  Dawson*s  evidence  is  substantuuly 
to  the  following  effect :  That  there  was  no  publication 
of  the  report  (unless  what  I  am  about  to  state  isa 
publication) ;  that  the  report  was  printed  according  to 
the  agreement  with  the  plaintiff,  and  shown  to  the 
members  of  the  syndicate  and  a  copy  given  to  one  or 
two  members  and  to  the  solicitor  of  the  syndicate,  and 
that  some  copies  were  sent  to  the  plaintiff ;  that  a  copy 
was  sent  to  Mr.  Argles  and  also  to  Mr.  demisha,  and 
these  I  will  especially  refer  to ;  that  except  as  abort 
no  copies  were  parted  with,  and  only  100  copies  were 
printed,  and  except  those  parted  with,  these  cop» 
remained  in  Mr.  Dawson's  possession,  but  how  many 
remained  he  could  not  say.  Now  it  is  admitted  that  the 
mere  printing  of  the  report  for  the  purpose  of  showing 
it  or  handing  copies  of  it  to  a  few  persons  engaged  m 
considering  the  formation  of  the  company  would  not  be 
a  publication.  Nor,  in  my  judgment,  was  the  mere 
sending  of  one  copy  to  Mr.  Argles  a  publication,  e?en 
if  that  gentleman  were  not  one  of  the  syndiote. 
having  regard  to  his  possession  as  one  of  the  co- 
owners  of  the  property,  and  even  if  Mr.  Dawson  was 
authorized  to  hand  ttie  copy  to  him,  which  has  not 
been  established. 
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As  to  the  sending  of  one  copy  to  Mr.  Clemisha, 
I  have  already  dealt  with  that.  It  appears  to  have 
been  sent  to  enable  Glemisha  to  assist  Dawson  in 
finding  persons  to  help  in  bringing  out  Dawson's 
proposed  conii>any,  and  this  would  not  constitute  a 
making  public  of  tiie  report,  even  if  Dawson  had  been 
authorized  in  what  he  did  by  the  plaintiff,  which, 
from  Dawson's  words  and  demeanour,  I  gathered  he 
was  not.  Moreover,  neither  Glemisha  nor  Argles  is 
forthcoming  as  a  witness  for  the  defendants,  though 
the  defend^ts  daim  through  them.  Glemisha  cannot 
be  found,  and  that  may  be  the  misfortune  of  the 
defendants.  But  Argles  appears  to  have  been  in 
communication  with  the  defendants,  and  assisting 
them,  but  ^e  is  not  called,  nor  is  any  explanation 
offered  of  his  absence.  The  defences,  therefore,  in  my 
judgment,  fail. 

The  defendants  appear  to  have  got  the  copy  of  the 
report  which  they  used  from  either  Argles  or 
Glemisha,  probably  the  latter,  though  the  matter  is 
left  somewhat  in  obscurity  on  the  defendants' 
evidence.  Gertcunly  from  no  point  of  view  was 
Argles  or  Glemisha  entitled  to  d^  with  the  copy  of 
ihe  report  which  he  obtained  by  selling  it  to  the 
defendant  company,  or  by  authorizing  the  defendant 
company  to  use  it  as  that  company  has  done,  and  no 
care  or  inquiry  as  to  the  title  of  Argles  or  Glemisha 
to  the  report  appears  to  have  been  taken  or  made  by 
the  defendant  company  or  by  Captain  Inglis,  who 
was  the  vendor  of  the  company ;  so  that,  even  if  the 
defendants  succeeded  in  their  defences  to  the  present 
action,  they  would  still  be  open  to  an  action  for 
damages  by  the  right  owner  after  registration. 

It  follows  that  the  plaintiff  is  entitled  to  an  in- 
junction. The  defendBuit  company  printed  the  re- 
port and  used  it  by  showing  it  to  applicants  for 
shares,  as  admitted  by  their  statement  of  de- 
fence, and  by  stating  the  substance  of  it  in 
their  prospectus.  The  offer,  after  action  brought, 
in  the  statement  of  defence,  coupled  with  a 
denial  of  the  plaintiff's  right,  does  not  entitle  the 
defendants  to  resist  the  injunction.  I  think  the 
plaintiff  has  suffered  damage.  It  is  said  that  the  case 
IB  like  the  innocent  user  of  a  trade-mark  in  ignorance 
of  the  true  owner's  rights,  which  gives  no  claim  at 
law  in  damages  to  such  true  owner.  I  think  the  cases 
are  not  the  same.  The  plaintiff  here  has  a  property 
recognized  at  law,  which  has  been  injured  by  the 
defendants'  acts.  I  therefore  give  him  an  inquiry  as 
to  damages  for  the  part  publication  by  the  defendants 
of  his  report. 

The  injunction  will  be  to  restrain  the  defendants, 
their  agents  and  servants,  from  further  publishing 
the  said  report,  plans,  and  appendix,  or  any  of  them. 
The  defenoants  must  pay  the  costs  up  to  and  includ- 
ing judgment.  The  costs  of  inquiry  as  to  damages 
wm  DO  reserved. 

Solicitors  for  the  plaintiff,  Lurrdey  A  Lumley, 

Solicitors  for  the  defendants,  Kaye  d;  Oitedalla, 


0.  B.  Div.  (A.  L.  Smith  I  a      i  ^ 

and  Grantham,  JJ.)     f  Aprils. 

liAMB  V.  Great  Northern  Eailway  Go.  (a.) 

Master  and  servant — Wages  ixtid  to  railway  porter — 
Deduction  for  sick  fund— Truck  Act,  1831  (1  cfc  2 
Will,  4,  c.  37),  M.  1-3,  2^— Truck  Act,  1887  (50  &  51 

•     Vid.  c.  46). 

The  plaintiff y  a  raihoay  porter,  sued  his  employers,  a 

(a.)  Beported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


railway  company,  for  deductions  made  from  his  loages 
applied  as  contrihuti&ns  to  a  sick  fund  under  the  terms  of 
a  written  agreement  signed  by  him,  the  amou7it  of  such 
deductions  being  shown  by  the  defendants  to  have  been  in 
fact  expended  in  medical  relief  to  the  plaintiff  and  hia 
wife. 

Held,  that  a  contract  for  deductions  to  be  applied  far 
medical  relief  was  not  in  contravention  of  the  Truck  Act, 
1831,  and  the  amending  Act  of  1887,  but  came  within  the 
contracts  legalized  for  exceptional  purposes  under  section 
23  of  the  Truck  Act,  1831,  and  that  the  permissory  pro^ 
visions  of  section  23  must  be  read  on  to  the  prohibitory 
provisions  of  the  amending  Act  of  1887. 

Quaere,  whether  a  railway  porter  came  within  the  term 
"  a  person  engaged  in  Tnanual  l4ibour,'* 

Appeal  from  the  judgment  of  his  Honour  Judge 
Bristow,  sitting  at  the  county  court  of  Doncaster,  in 
favour  of  the  defendants. 

This  was  an  action  by  a  railway  porter  against 
his  late  employers,  the  Great  Northern  Bailway 
Co.,  for  £2  88.  9d.,  the  amount  of  certain  deduc- 
tions made  from  his  weekly  wages  imder  an  agree- 
ment as  to  the  terms  of  his  service  signed  by  him 
at  the  time  of  service,  and  paid  into  the  Great 
Northern  Railway  Sick  and  Funeral  Allowance 
Fund.  The  following  clause  was  the  clause  of  the^ 
agreement  signed  by  the  plaintiff,  so  far  as  it  was 
material  to  the  present  action  : — "There  will  be  de- 
ducted  from  the  pay  of  every  porter  under  all  circum- 
stances so  long  as  he  continues  to  be  a  servant  of 
the  company  the  following  sums,  .  .  .  being  con- 
tributions to  the  Ghreat  Northern  Bailway  Co.'s  Sick 
and  Funeral  Fund,  established  for  the  benefit  of  the 
company's  servants,  administered  under  the  rules, 
copies  of  which  are  supplied.  It  is  optional  for  any 
servant  to  join  this  fund  if  he  belongs  to  some  other 
benefit  society  entitling  him  when  sick  to  lOs.  a 
week  if  a  man,  or  3s.  6d.  a  week  if  a  lad."  A  table- 
of  the  contributions  so  deducted  was  attached  to  the 
form  of  i^^reement. 

The  cbawback,  or  deduction,  amounted  to 
8s.  a  year,  and  evidence  was  given  by  the  de->> 
fendant  company  that  the  whole  of  that  amount 
(and  more)  had  been  expended  for  medical  attend- 
ance upon  the  plaintiff  or  his  wife.  The  plaintiff  con- 
tended that  any  such  deduction  was  in  contravention 
of  the  Truck  Acts  of  1831  and  1887  (1  &  2  Will.  4,  c. 
37,  and  50  &  51  Vict.  c.  46),  and  that  he,  being  "  en- 
gaged in  manual  labour,"  was  entitled  to  the  benefit 
of  those  Acts  under  the  provision  of  section  2  of  the 
amending  Act  of  1887  extending  their  scope  to 
manual  labourers.  The  judge  held  that  the  deduction 
came  under  the  exceptional  deduction  for  medical  ex^ 
penses  legalized  by  section  23  of  the  Truck  Act, 
1831,  and  gave  judgment  for  the  defendants. 

The  plaintiff  now  appealed. 

Aspland,  Q,C.,  and  Blake  Odgers,  for  the  appel«- 
lant. — Such  a  deduction  was  not  "  payment  of  wages 
in  current  coin  of  the  realm"  or  "i)ayment  of  the 
entire  amount  of  wages  "  as  required  by  sections  1 
and  3  of  the  Truck  Act,  1831.  The  ag^reement  was 
illegal  as  being  **  a  contract  made  d&ectly  or  in- 
directly respecting  the  manner  in  which  the  wages 
should  be  expended"  contrary  to  section  2  of  the 
said  Act.  These  provisions  are  re-enacted  by  sections 
3  and  6  of  the  amending  Truck  Act,  1887,  and  the 
exceptional  deductions,  including  that  for  medical 
attendance,  allowed  by  section  23  of  the  earlier  Act 
are  only  exempted  from  the  prohibitory  provisions 
of  the  later  Act  in  regard  to  section  5  of  that  Act, 
which  allows  an  employer  to  counter-claim  in  respect 
of  anything  excepted  under  section  23.  This  deduc- 
tion was  not  made  solely  for  medical  attendance,  but 
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ior  a  general  benefit  fund,  and  medical  attendance  to 
A  wife  does  not  come  within  the  scope  of  section  23. 
Fillar  v.  Llynvi  Coal  and  Iron  Co.,  17  W.  B.  1123, 
li.  E.  4  C.  P.  752;  CuUb  v.  Ward,  15  W.  K.  445, 
Xi.  B.  2  Q.  B.  357 ;  Ex  parte  Cooper,  In  re  Morris, 
26  Ch.  D.  693,  33  W.  B.  Big.  23,  were  cited. 

Montague  Lush,  for  the  respondents,  was  not  called 
upon. 

A.  L.  Smith,  J. — The  plaintiff  in  this  action  was  a 
jBervant  in  the  defendant  company's  employ  from 
August,  1876,  up  to  June,  1890.  At  first  he  was  a 
goods  guard,  and  afterwards  he  became  a  porter  at 
one  of  their  railway  stations.  In  March,  1880,  he 
signed  a  document  containing  the  terms  on  which  he 
was  willing  to  serve  the  company.  This  was  a 
written  agreement,  and  the  only  term  to  notice  as 
material  for  the  present  purpose  is  one  accepting 
wa^s  at  the  rate  of  from  16s.  to  18s.  a  week,  from 
which  he  covenanted  to  agree  to  a  small  weekly 
deduction  to  go  to  the  Great  Northern  Sick  and 
JBHmeral  Allowance  Fund. 

Under  the  terms  of  this  form  of  agreement  it  was 
optional  for  any  employee  to  subscribe  to  this  fund  if 
lie  was  a  member  of  any  other  benefit  society  and 
entitled  to  not  less  than  lOs.  a  week  when  on  sick 
pay.  The  plaintiff  had  paid  under  this  covenant  8s.  a 
year.  He  now  brought  an  action  to  recover  the 
amount  so  deducted  from  September,  1887,  to  June, 
1890,  on  the  ground  that  previous  to  the  first  date  the 
Truck  Act  of  1887  had  become  law,  and  Hiat  under 
that  Act  any  such  deduction  from  the  rate  of 
wages  had  become  illegal,  and  he  sued  for  £2  8s.  9d. 
as  tne  amount  deducted,  for  the  above-mentioned  fund 
during  this  period.  The  defendant  comptmy,  on  the 
other  hand,  say,  first,  that  there  was  no  contravention 
of  the  Act  by  them  in  retaining  this  amount,  and, 
secondly,  they  produce  evidence  tnat  the  whole  of  the 
amount  deducted,  and  more,  has  been  expended  by 
them  in  payments  for  medical  attendance  upon  the 
plaintiff  or  his  wife  in  each  year  during  this  period. 
Xt  is  admitted  that  the  plaintiff,  as  a  railway  servant, 
could  not  have  sued  before  the  recent  Truck  Act  of 
1887  came  into  operation,  because  the  old  Truck  Act 
of  1831  (1  &  2  Will.  4,  c.  37),  did  not  apply  to  such 
a  class,  but  the  later  Act  applies  the  provisions  of  the 
former  Act  to  '*  persons  engaged  in  manual  labour  ** 
within  the  terms  of  the  Employers  and  Workmen 
Act,  1875.  This  point  has  not  been  argued  before 
the  court,  because  it  has  not  become  necessary.  We 
know  that  the  defendants'  counsel  was  prepared  to 
argue  against  the  plaintiff  bdng  entitied  to  be 
.included  under  that  term.  Without  expressing  any 
binding  opinion,  I  wHL  only  say  that,  as  at  present 
advised,  I  should  be  inclined  to  hold  that  the  ^aintiff 
as  a  porter  was,  in  fact,  a  manual  workman  within 
the  meaning  of  the  Act  and  in  accordance  with  the 
principles  of  interpretation  of  those  words  laid  down 
by  Bay,  J.,  and  myself  in  Morgan  v.  General  Omnibus 
Co.,  32  W.  B.  416,  12  Q.  B.  D.  201. 

But  to  come  to  the  point  argued  before  us.  Was 
this  deduction  by  the  defendant  company  from  the 
plaintiff's  wages  prohibited  or  not  by  the  two  Truck 
Acts  read  together  as  enacted  ?  By  sections  2,  3,  and 
4  of  the  Truck  Act,  1831,  drawbacks  generally  are 
prohibited,  but  by  section  23  they  are  permitted  in 
the  particular  case  of  drawbacks  for  medical  attend- 
ance. Certain  drawbacks  are  legalized  by  section  23. 
One  of  these  is  the  drawback  for  medical  attend- 
ance, provided  that  the  agreement  to  allow  it  is  in 
writmg*  The  agreement  here  was  in  writing  ;  but  it 
is  said  that  it  was  for  something  more  than  medical 
attendance,  in  that  it  was  for  a  general  benefit  fund 
including  other  purposes  than  medical  attendance. 
However  that  may  be,  the  company  here  have  proved 


that  the  whole  amount  and  more  has  been  acfcosIW 
expended  in  medical  attendance  on  the  plaintiff  or  ku 
wife.  He  cannot  now  torn  round  and  daim  iot 
money  proved  to  have  heea  so  expended  as  "  vages 
earned  and  not  actually  paid  to  him  by  his  employer " 
under  the  terms  of  section  4.  It  is,  however,  said 
that  such  a  deduction,  if  not  prohibited  by  the  Truck 
Act  of  1831,  comes  under  the  prohibition  of  86cti(m6 
of  the  amending  Act  of  1887.  That  section  deals 
particularly  with  agreements  for  deductions  or  draw- 
backs made  under  coercion.  Such  contracts  as  come 
under  the  first  sections  of  the  Act  of  1831  are  to  be 
illegal  and  void  if  proved  to  have  been  made  under 
coercion ;  but  does  that  section  apply  at  all  to  agree- 
ments sanctioned  under  section  23  of  the%ailier  Act? 
The  two  Acts  are  to  be  construed  together.  That 
being  so,  the  proviso  in  section  5  of  the  later  Act, 
expressly  excepting  agreements  under  section  23  of 
the  earlier  Act,  seems  to  me  really  surplusage.  The 
provisions  of  section  23  as  to  the  puiicular  draw- 
backs legalized  must  be  read  in  after  both  sections  5 
and  6  of  the  later  Act,  and  if  the  agreement,  as  here, 
comes  under  section  23,  as  one  for  medical  attendance, 
it  is  excepted  from  the  prohibitory  provisions  of  the 
later  Act,  whether  expressly  provided  to  be  so  excepted 
or  not.  I  do  not  think  the  dicta  by  some  of  the  oomt 
in  In  re  Morris  are  applicable.  That  was  a  case 
where  there  was  no  written  contract,  and  the  dida 
merely  suggest  a  query  as  to  what  might  have  bea 
the  opinion  of  the  court  had  there  been  a  contract  in 
writing. 

I  am  of  opinion  that  the  judgment  for  the  defend- 
ants must  be  affirmed,  and  this  appeal  must  be  dis- 
missed. 

Grantham,  J. — I  agree.  The  contract  must  be 
held  to  include  medical  relief  afforded  to  the  plain- 
tiff's wife  as  well  as  to  himself.  I  think  that  section 
5  of  the  later  Act  must  have  been  re-enacted,  thou^ 
nearly  in  the  same  form  as  in  the  earlier  Act,  in  order 
to  meet  the  case  of  a  counter-claim  by  the  emidoyo, 
whereas  the  earlier  Act  only  dealt  with  any  set-off  in 
these  various  respects  made  by  an  employer.  Again, 
section  2  of  the  earlier  Act  applies  only  to  **  wages 
due  "  to  tlie  workman,  whereas  section  6  of  the  liter 
Act  applies  to  the  place  or  manner  in  which  the 
wages  **  are  paid,"  and  against  any  coercion  by  tie 
employer  as  to  the  method  in  which  such  wages  are 
to  be  afterwards  expended  by  the  workman.  In  any 
case,  section  23  supplements  all  the  provisions  of  the 
later  Act,  and  agreements  for  the  purposes  legalized 
by  that  section  are  excepted  from  any  probibitay 
provisions  of  the  later  Act. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Thomas  it  Mekaif,  te 
Dunn,  Doncaster. 

Solicitors  for  the  respondents,  Nelson,  Barr,  i 
Nelson. 


Q.  B.  Div.  (PoUock,  B., )  Yeh.  6. 

and  Charles,  J.)        ) 
Langston  (Surveyor  of  Taxbs)  {Appellant)  r. 
Glasson  {Bespondent).  (a.) 

Ldand  revenue— Income  tax — Bursar  of  ^^^9^^^^^^ 
as  bursar — Exemption  from  income  tax  in  respedi^ 
such  salary— Income  Tax  Act,  1842  (5  A-  6  Fid.  f- 
35),  «.  146,  Schedule  E. 
The  principal  bursar  of  St  John  Baptist  Cdlt^^ 

(a.)  Reported  by  Sir  Sherstoit  Bakkb,  Banister-at- 
Law. 
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Oxfordt  claimed  to  he  exempt  ftcm  income  tax  on  his 
mdartf  of  £450  a  year  which  h&  received  oa  such  bursar, 
on  the  ground  that,  though  not  actually  a  member  of  the 
corporation  of  the  college,  his  salary  is  *^by  statute^*  a 
charge  upo7i  the  revenues  of  the  corporation,  and  is  there^ 
fore  equally  exempt  from  direct  taaxition.  The  principal 
bursar  is  an  officer  appoiiUed  for  five  years  by  the 
president  and  fellows,  who  are  members  of  the  founda^ 
ticn,  aiujl  he  is,  by  the  statutes  of  the  college,  one  of  the 
necessary  officers  of  the  college. 

Held,  that,  as  he  was  not  one  of  the  body  who  constitute 
the  college,  but  merely  an  officer  appointed  by  the  presi' 
dent  and  fellows,  he  tvas  not  entitled  to  the  exemption 
chimed,  but  ivas  liable  to  be  assessed  for  income  tax, 
under  Schedule  E*  of  section  tl46  o/  5  <fc  6  Vict,  c.  35, 
upon  the- salary  which  he  received  as  bursar ^ 

Case  stated  by  Income  Tax  Commissioners  under 
section  59  of  43  &  44  Yict.  c*  19. 

At  a  meeting  of  the  Income  Tax  Commissioners  for 
the  Umversity  of  Oxford  on  the  21st  of  December, 
1889,  Mr.  William  J.  W.  Glasson,  M.A.,  of  St.  John 
Baptist  College,  principal  bursar  of  the  said  college, 
appealed  against  an  assessment  on  £450  under 
Schedule  E.  of  5  &  6  Vict.  c.  35,  s.  146,  made 
upon  him  for  the  year  ending  the  5th  of  April,  1890, 
b^ig  the  amount  of  his  stipend  as  the  principal 
bursar  of  St.  John  Baptist  College. 

The  Act  5  &  6  Vict.  c.  35,  s.  146,  enacts  that 
the  duties  thereby  granted  contained  in  the  Schedule 
marked  E.  should  be  assessed  and  charged  under  the 
following  rules,  which  rules  shall  be  deemed  and  con- 
strued a  part  of  this  Act,  and  to  refer  to  the  said 
duties,  as  if'  the  same  had  been  inserted  under  a 
special  enactment. 

Rule  1  proyides  that  the  duties  should  be  aimually 
charged  on  the  persons  respectively  having,  using,  or 
exercising  the  offices  or  employments  of  profit  men- 
tioned in  the  said  Schedule  E.,  or  to  whom  the 
amiuities,  piensions,  or  stipends  mentioned  in  the  same 
schedule  shall  be  payable,  for  all  salaries,  fees,  wages, 
perquisites,  or  profits  whatsoever  accruing  by  reason 
of  such  offices,  employments,  or  pensions,  after 
deducting  the  amount  of  duties  or  other  sums  payable 
or  chargeable  on  the  same,  by  virtue  of  any  Act  of 
Pariiament,  where  the  same  have  been  really  and 
hona  fide  paid  and  borne  by  the  party  to  be  charged. 

Rule  3  provides  that  the  said  duties  shall  be  paid  on 
all  public  offices  and  employments  pf  profit  of  the 
description  hereinafter  mentioned,  videlicet  (amonest 
others),  any  office  or  employment  of  profit  held  under 
any  ecclesiastical  body,  whether  aggregate  or  sole,  or 
under  any  public  corporation,  or  under  any  company 
or  society,  whether  corporate  or  not  corporate ;  any 
office  or  employment  of  profit  under  any  public  insti- 
tution or  on  any  public  foundation  of  whatever  nature 
or  for  whatever  purpose  the  same  may  be  established. 

The  respondent  claimed  to  be  exopipt  from  direct 
assessment  on  the  above  sum,  which .  represents  his 
stipend  as  bursar,  on  the  ground  that,  though  not 
actually  a  member  of  the  corporation  of  the  college, 
his  salary  is  "  by  statute  '*  a  charge  on  the  revenues  of 
the  corporation,  and  is,  therefore,  equally  exempt  from 
direct  assessment ;  he  also  said  that  he  received  the 
same  allowances  for  buttery,  &c.,  chairges  as  members 
who  are  actually  on  the  foundation. 
.  The  respondent  put  in  a  copy  of  the  statutes  made 
for  St.  John  Baptist  College  by  the  University  of 
Oxford  Commissioners  acting,  in  pursuance  of  the 
TJniversities  of  Oxford  and  Cambridge  AqI,  1877. 
Statute  1  provides  as  follows : — "  The  college  shall 

consist  of  a. president,  fellows^,  and. scholars,"   Statute 

4,  section  1,  provides : — **  The  officers  of  the  college 

■ball  be  the  vice-president,  two  deans  of  arts,  a  bursar 

or  bursars,  tutors,  lecturers,  and.  librariaiu    If  there 


are  more  bursars  than  one,  one  of  them  shall  be  called 
the  principal  bursar."  Section  2:  "The  president 
and  fellows  may  regulate  the  conditions  of  the  tenure, 
and  the  powers,  duties,  and  emoluments,  as  well  of 
such  new  offices  as  of  the  existing  offices."    Section 

3  :  "  The  officers  of  the  college,  with  the  tutors  and 
lecturers,  shall  be  elected  by  the  president  and  fellows 
at  stated  general  meetings,  and  for  periods  not  ex-^ 
oeeding  five  years." 

On  tne  25tii  of  April,  1889,  the  respondent  was  duly 
elected  principal  bursar  for  five  years,  at  a  yearly 
salary  of  £450. 

The  surveyor,  in  support  of  the  assessment,  con- 
tended that  the  office  of  bursar  in  this  case,  not  being 
held  by  a  fellow  or  any  person  on  the  foundation  ol 
the  college,  was  an  **  office  "  or  employment  of  profit 
held  under  a  society  corporate,  and  as  such  fell  within 
rule  3  of  5  &  6  Vict.  c.  35,  s.  146 ;  that  the  college 
had  no  power  to,  and  do  not,  deduct  income  tax  fronv 
the  bursar's  stipend,  and  there  was  no  enactment  to 
exempt  the  stipend  from  direct  taxation. 

The  commissioners  foimd  (1)  that  the  respondent 
was  not  on  the  foundation  of  the  college,  but  t^at  (2) 
his  stipend  was  charged  by  the  statutes  of  the  college 
on  the  corporate  revenues  of  the  coUege,  and  they 
held  that  the  stipend  was  not  directiy  assessable,  and 
allowed  the  appeal. 

The  surveyor  appealed. 

Sir  R,  E.  Webster,  A.G,,  Sir  E.  Clarke,  S.G.^  and 
Danckiuertz,  for  the  appellant. 

A,  P.  Foley,  for  the  respondent. 

Pollock,  B. — This  is  an  appeal  on  the  part  of  the 
Crown  upon  an  exemption  allowed  by  the  commis- 
sioners sitting  for  Oxford  University  in  favour  of  the 
bursar  of  St.  John  Baptist  College,  in  the  University 
of  Oxford ;  and  they  allowed  that  deduction  to  oq 
made  "because  his  stipend  was  charged  by  the 
statutes  of  the  college  on  the  corporate  revenues  of 
the  college  " ;  and  they  also  added  that  they  had  regard 
to  the  "  official  interpretation  of  the  law  expr^sed 
by  the  Board  of  Inland  Revenue,"  a  matter  which, 
ought  not  to  be  the  ground  of  decision  either  by  the- 
commissioners  or  by  us.  The  question  is,  Is  that 
deduction  admissible  ?  I  am  sorry  to  say  I  have  comer 
to  the  conclusion  that  it  is  not. 

The  bursar  is  a  gentieman  who  comes  within  statute 

4  of  the  College  Statutes  which  were  passed,  and  to 
which  the  common  seal  of  the  University  of  Oxford 
Commissioners  was  affixed  in  the  year  1881 ;  and  by 
statute  4,  which  relates  to  officers  of  the  college,  it  ia 
provided  by  the  1st  section  that  "  the  officers  of  the 
college  shall  be  the  vice-president,  two  deans  of  arts,  a 
bursar  or  bursars,  tutors,  lecturers,  and  librarian," 
Then  there  is  a  power  given  to  the  president  and 
fellows  to  regulate  these  offices,  and  tney  may  from 
time  to  time  institute  new  offices,  and  they  may  sup^ 
press  offices,  and  they  may  assign  to  such  new  offices 
reasonable  stipends  as  they  may  think  proper;  and 
they  may  from  time  to  time  reg^mate  the  condition  of 
the  tenure  and  the  powers,  duties,  and  emoluments 
as  well  of  such  new  offices  as  of  the  existing  offices. 

It  is  to  be  observed  that  the  respondent  was  ap« 
pointed  in  1889,  certainly  long  since  the  passing  of 
these  statutes;  therefore  that  clause  as  to  existins' 
offices  does  not  amly.  Therefore  he  receives  suga 
stipend  as  the  president  and  fellows  at  their  general 
t[ieeting  consider  to  be  the  proper  stipend.  We  were 
referred  to  the  original  statutes  of  the  college  with 
reference  to  the  position  and  payment  of  the  bursar. 
The  only  point  that  throws  any  light  upon  his  posi- 
tion is  that  it  is  said  as  to  hier  stipend,  "  a  cdlegio 
recipiat'*  When  we  look  at  the  collocation  of  these 
words,  and  see  that  there  are  several  officers  who  are 
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to  be  paid  in  like  manner,  they  do  not  at  all  show  that 
lie  is  one  of  the  body  who  constitute  the  college.  If  he 
were  one  of  the  body  who  constitute  the  college  in 
the  sense  that  he  was  one  of  those  who  had  the 
power  of  dividing  among  themselves  the  revenues  of 
the  college,  then  there  would  be  no  office,  no  salary, 
but  he  really  would  be  receiving  that  which  fell  to 
Ids  lot  as  one  of  that  college  body.  It  is  clear  to 
we,  both  from  the  original  statute  and  from  this 
more  recent  statute  of  1881,  that  he  is  an  officer  in 
ibe  sense  that  he  is  appointed  by  the  president  and 
fellows,  and  he  receives  a  salary  for  the  discharge  of 
Ids  duties. 

Then,  that  being  so,  we  find,  by  reference  to 
Schedule  E.  of  the  Income  Tax  Act,  by  the  3rd  sub- 
jection, **  the  duties  paid  upon  all  public  offices,  and 
employment  of  profit  of  the  description  hereinafter 
mentioned  within  Ghreat  Britain  shall  be  as  follows." 
Then  follow  a  series  of  offices  belon^;ing  to  the 
JSouses  of  Parliament,  courts  of  justice,  and  so 
forth,  and  then  comes  this :  "  Any  office  or  employ- 
ment of  profit  held  under  an  ecclesiastical  body, 
whether  aggregate  or  sole,  or  under  any  public  cor- 
poration, or  under  any  company  or  society,  whether 
corporate  or  not  corporate."  Therefore  this  case  comes 
wiuiin  that  strictly,  and  in  substance  also  it  comes 
within  that  definition,  and  as  such  it  seems  to  me  that 
the  respondent  must  pay  this  income  tax  exactly  in 
the  same  way  as  if-  he  had  received  a  salary  that  was 
paid  by  some  other  corporation  or  by  some  private  in- 
dividual. With  regard  to  that  corporate  body,  they 
pay  upon  the  funds  which  belong  to  a  corporate 
body,  and  those  who  are  the  constituent  members  of 
that  corporate  body  are  merely  persons  going  to  form 
the  body.  The  funds  of  that  body  belong  to  the 
corporate  body  as  a  corporate  body,  and  not  to  the 
individual  members,  ana  are  dealt  with  accordingly 
hy  the  Income  Tax  Act.  Again,  it  was  said  that  the 
bursar  gets  his  pay  from  the  college ;  true,  he  does 
in  this  sense,  uiat  he  is  employed  by  the  college* 
and  whether  an  action  for  his  salary  should  be  against 
the  ooUegiate  body  or  against  those  individual  per- 
sons appointing  mm,  who  would  recoup  themselves 
from  we  funds  of  the  college,  is  equally  imma- 
terial. 

It  was  said  there  was  a  little  hardship  upon  the 
respondent,  and  the  commissioners  obviously  thought 
so,  because  of  the  direction  given  to  the  officers  of  the 
Inland  Revenue  by  the  Board  of  Inland  Beventie, 
and  that  is  in  these  words,  **  The  members  of  a  capi- 
tular or  collegiate  body  are  not  liable  to  dii^ 
assessment  in  respect  of  sums  which  they  are  as  mem- 
bers of  the  corporate  body  legally  entitled  to  receive 
out  of  the  taxed  income  of  the  corporation.  Salaries 
paid  out  of  such  income  to  persons  who  are  not  mem- 
bers are,  however,  chargeai>le  by  direct  assessment, 
unless  they  are  a  charge  by  statute  or  otherwise  on 
tfie  revenue  of  the  corporation."  That  really  raises 
only  the  point  raised  here  to-day,  If  we  could  find 
'fliat  the  respondent  was  a  member  of  the  collegiate 
body,  and  was  merely  taking  his  share  of  the  collegi- 
ate property,  then  he  would  not  be  taxed ;  but  if  he 
comes  witUn  the  second  branch,  namely,  that  he 
receives  a  salaiy  paid  out  of  such  income,  then, 
though  it  is  said  that  applies  only  to  persons  who  are 
not  members,  it  seems  to  me  that  there  is  no  hard-^ 
ship  in  respect  of  this  direction  given.  Any  one  con- 
struing the  direction  with  reference  to  the  legal  status 
of  the  parties  woidd  see  no  difficulty  in  saying  that  the 
respondent  came  within  the  second  category,  and  not 
wiuiin  the  first.  However  that  may  be,  the  objection 
as  to  hardship  raises  no  point  of  law  at  all.  It  is 
only  fair,  however,  to  allude  to  it  as  part  of  the 
commissioners*  ground  of  decision. 

It  appears  to  me,  therefore,  that  this  allowance 


cannot  be  made,  and  that  this  assessment  is  in- 
correct. 

Charles,  J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  The  SdicUor  of  Itdand 
Revenue, 

Solicitors  for  the  respondent,    W*   &  H^  J^  8kd' 
drake. 


Q.  B.  Div.  (Pollock,  B.,  I  t,^v  , 

and  Charles,  J.)        f  '®'^^- 

Dillon  v.  Corporation  of  Hayerfobdwest.  (a.) 

Income  tax — Chis  works  helonging  to  fnurUdpal  carpofor 
tion — Profit  on  trade  with  private  customer9—'J)ediie' 
tione  —  Expenditure  incuired  in  lighting  ttnett— 
Income  Tax  Act,  1842  (5  <fr  6  Vict.  c.  3o),  «.  100, 
Schedule  2).,  Cases  I,  and  II, 

The  corporation  of  a  borough  were  empowered  hif  Ad 
of  Parliament  to  erect  gasworks  and  light  the  ttrtdt 
witTiout  contracting  for  the  purchase  of  gas ;  and  (% 
were  further  empowered^  after  suffidenUy  lighting  the 
streets,  to  supply  gas  to  any  persons  who  shovU  he 
willing  to  pay  for  it. 

Held,  that,  in  estimating  the  profits  of  their  trade  viA 
their  private  customerSy  for  the  purpose  of  assessment  to 
the  income  tax^  they  were  not  entiUed  to  deduct  the  anumsi 
expended  in  the  public  lighting  of  the  streets^ 

Case  stated  by  Income  Tax  Commissioners  imder 
43  &  44  Vict.  c.  19,  s.  59. 

At  a  meeting  of  the  commissioners  for  the  goisnl 
purposes  of  the  income  tax  for  the  division  of  uaxa- 
fordwest,  held  on  the  31st  of  October,  1888,  the  Cot- 
poration  of  Haverfordwest  appealed  against  an  assen- 
ment  of  £558  lOs.  made  upon  them  under  Schediile 
D.  in  respect  of  the  profits  of  their  gas  works. 

A  locu  Act  of  Parliament,  passed  in  1835  (5  &  6 
Will.  4,  c.  Ixxiii.),  for  paving,  lighting,  and  otherwise 
improving  the  town  of  Haverfordwest,  after  appoat- 
ing  certain  persons  to  be  commissioners  for  canyiog 
the  Act  into  execution,  by  section  45  empowered  the 
commissioners,  or  the  persons  with  whom  the  com- 
missioners might  contract  for  the  purpose,  to  set  m> 
lamps  in  the  streets,  and  light  the  same  with  gas,  ou, 
or  otherwise.  Section  53  empowered  the  oommii- 
sioners,  if  they  thought  fit  to  lig^t  the  streets  witiioat 
contracting  for  the  same,  to  erect  gasometeis  and  all 
necessafy  apparatus  for  the  production  and  saraly  oi 
gas,  and  for  that  purpose  to  purchase  land.  Seetioii 
56  enacted  that,  if  the  commissioners  should  deem  it 
expedient  to  erect  such  ^;as  apparatus  and  to  light  ^ 
streets  without  contracting  for  the  same,  it  should  be 
lawful  for  them,  after  sufficiently  lighting  the  street^ 
to  let  or  demise  to  any  person  or  Denions  who  ehodd 
be  willing  to  take  the  same  any  lignts  or  buners,  ana 
to  supply  the  same  with  gas  upon  such  tenns  and 
conditions,  and  at  such  annual  rents  for  the  same,  sad 
in  such  manner,  as  the  commissioners  should  fhiar 
proper ;  provided  that  all  money  to  arise  therefrom 
should  be,  in  the  first  instance,  applied  tovarm 
defraying  the  expenses  of  the  said  gas  appantae  laa 
other  things  connected  therewith,  and  if  toece  '^'^ 
be  any  overplus,  then  the  same  should  he  app^ 
generally  for  the  purposes  of  the  Act.  Section  »  j 
authorized  the  commissioners,  for  the  purpose  of  | 
defraying  the  expenses  of  carrying  the  Act  mto  | 
execution,  to  levy  a  rate  annually  on  the  oocupiert  of 

(fl.)  Reported  by  P.  G.  Ruoker,  Esq.,  BairirteM*- 
Iaw, 
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ill  dweDin^  houses  and  other  hnildmgs  within  the 
district  not  exceeding  one  shilling  in  the  powid. 

By  an  Act  (40  &  41  Vict.  c.  cxxxii.)  to  confirm  cer- 
tain provisional  orders  of  the  Local  (Government 
Board,  all  the  jurisdiction  and  powers  of  the  said 
oommissionerB  were  transferred  to  the  council  of  the 
horough  of  Haverfordwest. 

The  oonunissionerB,  and  afterwards  the  coxporation, 
simually  levied  a  rate  of  one  shilling  in  the  pound 
under  section  96. 

.  The  sum  of  £558  lOs.,  at  which  the  corporation 
were  asseated,  represented  th«  profits  made  by  them 
in  their  bnsinees  of  supplying  gas  to  private  con* 
comers.  The  corporation  contended  that  they  were 
•entitled  to  deduct  from  such  profits  the  expenses  in- 
flarred  by  them  in-  the  manufacture  of  gas  for  the 
public  lamps  and  in  lighting  the  streets.  The  sur- 
veyor of  taxes,  on  the  other  hand,  contended  that  such 
expenses  could  not  legally  be  deducted. 

The  commissioners  of  income  tax  dedded  in  favour 
of  the  corporation,  and  reduced  the  assessment  to 
£500 17s.  9d. 

The  surveyor  of  taxes,  being  dissatisfied  with  the 
decision,  required  the  commissioners  to  state  a  case, 
for  the  purpose  of  bringing  this  appeal. 

Danehfferts  {Sir  Edward  Clarke,  8.0. ,  with  him), 
iat  the  ax^pellant. — ^The  respondents,  in  the  first  place, 
esRy  out  their  statutory  duty  of  lighting  the  public 
lamps ;  and  in  the  second  place,  over  and  above  that 
daty,  they  carry  on  a  trade,  manufacture,  adventure, 
<v  oonoem  in  the  nature  of  trade— viz.,  the  manufac- 
ture and  sujyply  of  gas  to  private  consumers.  They 
are  liable  to  be  assesMd  to  income  tax  on  the  profits 
arismg  from  that  trade.  The  method  of  ascertaining 
those  profits  is  to  set  on  one  side  the  gross  receipts 
and  to  set  on  the  other  side  those  expenses  which  the 
hioome  Tax  Act  aDows  to  be  deducted  therefrom. 
By  section  60,  Schedule  A,  No.  IH.,  3,  of  the  Act  of 
ld42,  gas  works  are  to  be  assessed  on  the  amount  of 
the  profits  received  therefrom;  and  ihe  expenses 
allowed  to  be  deducted  in  asoertaininff  those  profits 
are  those  specified  in  the  rules  to  B^edule  D :  see 
29  ft  30  Yict.  c.  36,  s.  8.  The  respondents  contend 
that  they  are  entitled  to  make  this  deduction  under 
Bdiedule  D,  Cases  I.  and  II.,  rule  1,  which  allows  the 
deduction  of  money  wholly  and  exclusively  laid  out 
or  expended  for  the  pTUTx>ses  of  the  trade.  But  this 
paeans  expenses  incurred  in  the  trade,  not  expenses 
incurred  so  as  to  be  able  to  carry  on  the  trade.  The 
expenditure  attributable  to  lighting  the  public  streets 
j»  capital  expenditure,  it  is  a  sum  paid  for  the 
privi&ge  of  supplying  the  public  with  gas ;  and  it 
QQght  not  to  be  deducted  from  the  profits  of  the  re- 
^ndents'  trade. 

F.  C.  Oorey  for  the  respondents. — ^The  commissioners 
▼ere  right  in  allowing  this  expenditure  to  be  de- 
ducted. The  respondents'  trade  with  the  private 
ooDBumers  of  gas  ought  not  to  be  treated  as  a  separate 
inatter  from  their  business  of  lighting  the  public 
«iDpB.  The  gas  trade  which  they  carry  on  is  one 
"^e  only.  The  effect  of  section  56  of  their  Act  is 
"wat  they  cannot  make  any  nrofit  from  supplying  gas 
^  pti^te  customers  till  they  have  peiiormed  the 
du^  of  lighting  the  public  lamps.  The  thing  assessed 
to  inoomo  tax  is  profit.  And  the  profit  of  a  trade 
*  the  surplus  by  which  the  receipts  exceed  the  ex- 
penditure necessary  for  the  purpose  of  earning  those 
^^^^^\%.  The  expense  incumd  by  the  corporation  in 
^^^P^  of  the  public  lamps  is  a  sum  necessarily  laid 
<«it  and  expended  by  l£em  in  earning  what  they 
'^odro  from  their  private  customers. 

The  following  cases  were  dted : — Corporation  of 
^Wn  V.  McAdatn,  20  L.   B,   Ir.   Ex.   D.  497,   36 

"  •  tt.  Dig.  98 ;  Olaegauf  Corporation  Water  CommiS' 


sionersY.  Miller ,  13  Ct.  Sees.  Cas.  (4th  series),  489; 
Russell  V.  Town  and  County  Bank,  13  App.  Cas.  418, 
36  W.  E.  Dig.  96. 

Pollock,  B. — ^This  corporation,  by  their  private 
Act  of  Parliament,  acquired  the  power  to  supply 
themselves  with  gas,  they  took  power  to  eroct 
ffas  works  and  light  the  streets  without  contracting 
for  the  purchase  of  gas;  they  also  took  additional 
power  to  use  the  same  eas  works  for  the  purpose  of 
supplying  any  persons  ^o  were  willing  to  buy  their 
gas,  and  to  receive  payment  for  it,  always  provided 
that  thev  were  not  to  sell  gas  to  other  persons  ^ntil 
they  haa  complied  with  the  duty  undertaken  by  ^em 
of  supplying  the  public  lamps.  Now,  when  the  cor- 
poration rendered  their  accoimts,  on  the  gas  which 
they  manufactured  for  the  public  account  there  would 
be  and  couldbe  no  profit,  but  upon  the  gas  which  they 
supplied  on  the  private  account  to  consilmers  to  whom 
thev  sold  their  gas — that  account  being  taken  separately 
— ^there  was  a  profit ;  and  on  that  profit  they  were  in  the 
first  instance  assessed.  They  appealed,  and  appealed 
successfully,  to  the  assessment  commissioners,  and 
now  again  the  Crown  appeals  to  this  court. 

I  have  oome  to  the  conclusion  that  this  appeal  must 
succeed.  The  reroondents  are  assessed  under  section 
60,  Schedule  A,  &o.  III.,  of  the  Income  Tax  Act, 
1842 :  '*  The  annual  value  of  all  the  properties  herein- 
after described  shall  be  understood  to  be  the  full 
amount  for  one  year,  or  the  average  amount  for  one 
year,  of  the  profits  received  therefrom  within  the 
respective  times  herein  limited."  And  by  sub-section 
3  this  rule  M)plies  to  gas  works.  It  is  as  owners  of 
gas  works  that  the  corporation  are  assessed.  Now 
with  regard  to  deduction  the  rules  applioable  to  the 
present  case  are  those  given  in  Scheaule  D,  Cases  I. 
and  IL  The  first  of  these  rules  is :  **  In  estimating 
the  balance  of  the  profits  or  gains  to  be  charged 
according  to  either  of  the  first  or  second  cases,  no 
sum  shaU  be  set  against  or  deducted  frpm,  or  allowed 
to  be  set  against  or  deducted  from,  such  profits  or 
gains,  for  any  disbursements  or  expenses  whatever, 
not  beinff  money  wholly  and  exclusively  laid  out  or 
expendea  for  the  purposes  of  such  trade."  It  is  dear 
to  my  mind  that  anytiiing  expended  upon  the  puUic 
lighting  of  the  town  was  not  expended  for  the 
purposes  of  that  trade  in  respect  of  which  the 
respondents  were  assessed.  Here  is  a  body  which  is 
bound  to  provide  for  the  lighting  of  the  town.  They 
mav  buy  gas  or  they  may  make  it.  Thev  eltect  to 
make  it,  and  of  course  it  must  be  paid  for  by  a  rate. 
In  doing  this  they  are  in  no  sense  traders ;  mere  are 
no  vendors,  and  no  vendees.  To  use  the  expression  of 
Palles,  C.B.,  in  Corporation  of  Dublin  v.  McAdam,  it 
is  a  case  of  principal  and  agent,  that  is  to  say,  the 
corporation  are  the  agents  to  supply  gas  to  their 
principals,  the  people  of  the  place.  So  far  no  trade  is 
carried  on.  But  then  they  have  beyond  this  an  option 
of  doing  something  more ;  seotioii  56  enacts  that  it 
shall  be  lawful  for  them,  after  sufficiently  lighting 
the*  streets,  to  supply  gas  to  any  persons  who  shall  be 
willing  to  pay  for  it.  They  choose  to  act  upon  this ; 
they  make  gas  and  sell  it,  and  immediatdy,  oy  virtue 
of  the  relation  of  vendor  and  vendee  coming  into 
existence,  a  trade  arises  and  profits  for  the  4nt  time 
aribe  in  that  trade. 

It  seems  to  me  that  this  case  is  tolerably  dear 
when  we  see  the  real  meaning  of  this  section,  and 
consider  the  Olasgotu  case  and  the  Dublin  case.  In  the 
latter  case  Palles,  C.B.,  says,  **I  think  the  true 
eround  of  dcdsion  is  that  the  body  to  pay  is  a 
distinct  and  separate  body  from  the  body  to  recdve, 
that  the  relation  between  the  two  bodies  is  that  of 
"Vendor  and  purchaser  of  water,  as  in  the  case  of' 
munidpal  inhabitants  it  is  that  of  prindpals  and 
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9,gent8  in  respect  of  that  supply."  And  later  on  he 
tetums  to  the  same  mode  of  argument,  cuid  says  that, 
to  his  mind,  it  is  dear  that  no  trading  arises  until 
a  supply  is  given  to  those  who  are  beyond  the 
bound^iy.  Mi  l^at  argument  applies  veiry  strongly 
to  the  present  case.  Upon  the  omer  side  it  has  been 
arguea  that  the  whole  thing  is  to  be  looked  at  in  one 
U^t,  that  we  must  look  on  this  body  as  a  trading 
body  to  which  the  law  has  established  a  sort  of  clog 
or  drawback,  to  this  effect — you  must  not  supply 
private  inhabitants  until  you  supply  the  public  lamps, 
and,  therefore,  when  you  make  up  your  accounts,  if 
you  find  you  make  a  profit  upon  the  private  supply, 
you  must  look  back  cuid  see  whether  you  have  made 
a  loss  upon  the  public  supply,  and  then  deduct  that 
loss  &om  it.  But  I  think  I  have  abeady  answered 
that  proposition  by  showing  that  no  |)rofit  arises 
until  &e  corporation  for  the  first  time  begin  to  give  a 
jprivate  supply.  I  am  of  opinion  that  this  appeal 
must  be  allowed^  and  the  assessment  must  stand  as 


Charles,  J. — ^The  trade  -Which  the  respondents 
carry  on  is  that  of  supplying  gas  to  private  con* 
sumers.  Their  operations,  so  far  as  the  public 
streets' are  concerned,  are  not  operations  carried  on 
by  them  as  a  trade  at  all,  <  but  for  the  purpose  of 
s^pplying  themselves  with  gas.  People  cannot 
Irade  witn  themselves,  and  this  corporation  cannot  be 
held  to  carry  on  a  trade  so  far  as  the  duty  of  lighting 
the  streets  is  concerned.  They  begin  to  trade  as  soon 
as  they  have  customers,  and  their  customers  are  those 
wbo  choose  to  contract  with  them  to  take  their  gas. 
.  But  it  is  said  that,  nevertheless,  this  deduction  of  the 
expense  incurred  in  lighting  the  public  lamps  ought 
to  be  allowed.  Mr.  Sqtq  arguea  that^  though  it  is 
an  expense  incurred  in  the  discharge  bv  the  corpora- 
tion of  their  public  duties,  yet  it  is  wholly  and  ex- 
clusively laid  out  for  the  purposes  of  the  trade  of  the 
oorporation,  for  under  section  56  a  private  customer 
cannot  be  supplied  unless  this  expense  be  incurred, 
because  it  is  only  after  they  have  sufficiently  lighted 
the  streets  that  the  corporation  may  sell  gas  to 
private  customers.  That  certainly  was  a  captivating 
way  of  putting  the  case,  but  upon  reflection  I  am  not 
able  to  assent  to  it.  I  think  that  this  expenditure 
was  not  an  expenditure  for  the  purposes  of  tiie  trade, 
which  wias  a  trade  of  supplying  the  private  customers 
only,  but  was  for  the  purpose  of  enabling  the  cor-> 
poration  to  enter  upon  that  trade,  which  is  a  very 
different  matter.  The  Act  does  not  say  that  the 
initial  expenditure  incurred  by  a  person  to  enable 
him  to  enter  a  particular  trade  is  to  be  deducted 
from  the  profits  which  he  earns  in  that  tiade. 

Upon  principle,  and  also  on  the  authorities  which 
have  been  cit^d,  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  Grown. 

Appeal  allowed. 

Solicitor  for  the  appellant.  Solicitor  of  Inland 
Revenue^ 

Solicitors  for  the  respondents,  Peacock  &  Goddard, 


Q.  B.  Div.  (A.  L.  Smith",  J.)  Jan.  28. 

LtEAROYD  V.  Brook,  (cr.) 
Apprentice — Apprenticeship  d^id — Felony  hi/  apprentice 
— Refuml.  of  master  to  carry  out  covenants  under  the 
deed. 

In  an  action  against  a  master  for  a  hreacJi,of  covenoAt 

(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law, 


by  hirrif  under  an  apprenticeship  deedy  in  rtfuting  ta 
continue  to  keep,  teach,  and  maintain  an  apprentice,  the. 
defence  went  to  prove  that  tJie  apprentice  was  an  hakibul 
thief 

Held,  that  this  was  a  good  defence,  on  the  ground  Uud 
the  master  impliedly  covenanted  to  fetich  the  appreniict 
how  to  carry  on  the  partictdar  trade  honestly,  and  that 
the  apprentice,  hy  becoming  an  hahiiual  thief,  had 
rendered  the  fulfilment  of  such  a  covenant  impouiik  ly 
his  own  default. 

Action  tried  at  Leeds  Assizes  before  A.  L.  Smith, 
J.,  without  a.  jury»  and  judgment  delivered  m 
London. 

Waugh,  for  the  plaintiffis. 

.  Tindal  Atkinson,   Q.G.,  and  ff.   Manisty,  for  the 
defendant. 

A.  L.  Smith,  J. — ^This  is  an  action  brought  by  tb 
guardians  of  .^hur  Pickard,  a  lad  of  about  nzteea 
years  of  age,  to  recover  from  the  defendant  dEunages, 
or,  in  the  alternative,  the  whole  or  part  of  the  sum  of 
£100,  being  the  premium  paid  by  me  plaintifb  npon 
apprenticing  Pickard  to  the  defendant,  by  reason,  m 
it  is  alleged,  of  breach  of  the  articles  of  apprenfioec^ 
by  the  defendant,  he  having  refused  to  xeep,  teach, 
and  maintain  Pickard  after  December  31, 188S,  By 
the  deed,  bearing  date  Deoemb^  23,  1887^  and  madr 
between  the  plaintiffs  of  the  one  part,  and  the  defend- 
ant of  the  other  part,  Pickard  was  bound  apprentioe 
to  the  defendant  for  a  term  of  five  years  wod  three 
months,    during  which  term    Pickard  was  boond, 
among  other  thmes,  to  order  and  behave  himeelf  » 
a  true  end  faithful  apprentice,  and  not  to  waste  his 
master's  goods;    and  in  consideration  of  Fidaid 
having  so  put  and  bound  himself,  and  also  in  con- 
sideration of  the  sum  of    £100  then  paid  to  the 
defendant  by  the  plaintiffs,  the  defendant  covenantedL 
to  teach  the  said  Pickard  the  trade  of  a  pawnbroker, 
to  board  cmd  lodge  him  during  the  said  term,  and 
during  the  last  two  years  thereof  to  pay  him  tb 
weekly  wage  of  30s.    The  defendant  was  a  pawn- 
brokffl'  and  silversmith  in  a  latfi;e  way  of  bosineBS  h 
Halifax,  in  conjunction  with,  which  he  carried  on  an 
extensive  trade  in  jewellery.    He  had  two  places  d 
business  m  the  town,  having  at  .the  Charlotto-ioad 
premises,  the  lesser  business  of  iiie  two  and  wheie 
Pickard  was  located,  as  much  as  from  £300  to  £400 
worth  of  jewellery  pledged  with  him  daily,  together 
with  other  articles  of  value.    If  Pickard  had  con- 
tinued apprentice  he  would  have  graduated  up  to  tiie 
larger  business,  in  which  jewellery  to  the  amonntof 
£2,000  to  £3,000  was  constantly  dealt  in.    Bynn- 
contradicted  evidence  it  was   established  that  from 
the  time  when  Pickard  entered  upon  his  duties  as 
apprentice  in  December,  1887,  his  conduct  was  bai 
Young  as  he  was  he  frequented  singing-rooms  and. 
theatres,  smoked  cigars,  and  stayed  out  till  late  boon 
of   the    night,    t^e    defendant   having    repeatedly 
threatened  to  lock  him  out  if  he  would  not  mend  his 
ways ;  he,  however,  persisted  in  his  conduct,  in  spite  of 
the   efforts    of   the   defendant.      For  some  months 
prior    to    December,   1888,  the    defendants'  money 
had    been    repeatedly     missed    from    the    tCl  •t 
Charlotte-rpad,  and  iipon  the  afternoon  of  the  Slit 
of  December,  1888,*  Pickard  was  detected  to  hafa 
stolen  6d.  out  of  it.     On  being  found  out  and  ch*h 
lenged  as  to  how  much  more  he  had  taken,  he  sa^ 
that  he  did  not  kno^,  but  that  he  had  leea  taking  * 
for  months,   sometimes  as  much  as  as.  at  s  tm& 
Sums  amounting  in  iedl  to  about  £5  had  during  tiw*. 
months  been  missed  feom  the  tall.    The  d^°^ 
thereupon  had  an  interview  with  the  plainnft  «■» 
informed  them  of  what  had  happened.    HeyadDm 
tiie  defendant  to  iakiQ  Pickard  back,  and  be  «« J)* 
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wonld  take  time  to  oonsider.     This  he  did,  and  on  the 
next  day  informed  the  plaintiffs  that,  as  he  could 
have  no  confidence  in  Pickard,  he  could  not  further 
kec^  him,  and  sent  him  back  to  the  plaintiffis.     This 
action  was  then  brought.      That    I^ckard  was   an 
habitual  thief — ^that  is,  that  he  had  been  in  the  habit 
of  stealing — ^in  my  judgment,  has  been  proved.     The 
question  now  arises.  Is  a  master,  under  articles  of 
apprenticeship,  boimd  to  keep,  teach,  and  maintain 
at  his  own  risk  an  habitual  thief  for  the  term  stipu- 
lated for  by  the  articles  ?    I  should  certainly  answer 
offhand  the  question  in  the  negative ;  but  it  was  said 
that  I  was  bound  by  authority  to  hold  otherwise.    It 
was  said  on  behalf  of  the  plaintiffs  that,  inasmuch  as 
the  defendant's  covenant  in  the  deed  of  apprentice* 
sh^  to  keep,   teach,   and   maintain  the  apprentice 
was  independent  of  the  obligations  imposed  upon 
the  apprentice,   that,   therefore,   the  breach  of  the 
ohligations  by  the  apprentice  afforded  no  answer  to  a 
breach  of  covenant  by  the  master  to  keep,  teach,  and 
TnftTTifAin  for  the  stipulated  time.     It  has  unquestion- 
abljbeenhdd  tJiat,  in  an  ordinary-  apprenticeship  deed, 
the  covenants  by  the  master  are  independent  cove- 
nants, the  performance  of  which  does  not  depend  upon 
the  performance  by  the  apprentice  on  his  part  of 
the  obligations  imposed  upon  him  by  the  deed.     The 
cases  of  WtHstone  v.  Limiy  1 B.  &  C.  4(50,  and  Phillips  v. 
Clift,  7  W.  R.  295,  4  H.  &N.  168,  are  direct  authorities 
upon  this  point.     It  appears,  however,  to  me  that 
this  does  not  decide  what  I  have  to  determine  in  the 
present  case.     Where  an  apprentice  by  his  own  \iTlful 
act  prevents  a  master  from  teaching  him,  the  master 
can  set  this  up  as  a  defence  when  sued  upon  his  cove- 
nant to  keep,  teach,  and  maintain  the  apprentice, 
inespective  of  the  question  v»'hether  the  apprentice 
has  performed  his  obligations  under  the  deed  or  not. 
This  is  settled  by  the  case  of  Raymond  v.  Miuton,  14 
W.  E.  675,  L.  R.  1  Ex.  244.     The  ratio  decidendi  of 
that  case  is  not  that  the  master  is  absolved  because 
the  apprentice  has  not  performed   the   obligations 
imposed  upon  ^irn  by  the  articles,  but  because  the 
apprentice,  by  his  own  acts,  has  put  it  out  of  the 
power  of  tiie  master  to  carry  out  what  he  had  con- 
tractBd  to  do.    Apply  this  reasoning  to  the  present 
case.    Hie  master  has  contracted  to  teach  tho  appren- 
tice how  to  carry  on  a  pawnbroker's  trade  honestly. 
That  must  be  the  contract  by  the  master.      The 
apprentice,  by  becoming  an  habitual  thief,  has  ren- 
dered that  impossible.     Th^n  why  does  not  the  prin- 
ciple laid  down  in  Raymond  v.  Minton  apply  l"    More- 
over, the  remedy  suggested  in  some  of  the  cases  as 
being  the  sole  one  ^i^ch  the  master  had  upon  default 
of  uie   apprentice    and  loss  consequent   thereon — 
namely,  to  sue  for  the  loss — can  hardily  exist'  in  a  case 
where  the  apprentice  becoines  an  habitual  thief ;  he 
cannot  sue  at  once  for  his  loss,  but  must  prosecute 
his  apprentice  and  get  him  convicted  and  sentenced 
if  he  can,  then  take  him  back  for  the  residue  of  the 
term,  and  sue  for  the  loss  he  has  sustained — an  inapt 
procedure  beyond  all  question.     A  very  similar  ]x>int 
to  that  now  under  discussion  was  attempted  to  be 
raised  in  the  case  of  PhiUi2>3  v.  Cli/t,    The  plea  in 
that  case  alleged  '*  that  the  apprentice  conducted 
himself  in  so  dishonest  a  manner  in  the  defendant's 
business,  and  defrauded  and  robbed  the  defendant  so 
that  it  became  unsafe  for  the  defendant  to  continue 
him  in   his   service,   wherefore  the  defendant  dis- 
missed him."    The  case  was  argued  upon  demurrer, 
and  the  court  held  the  plea  to  be  bad.    The  Lord 
Chief  Baron  held  that  the  plea  did  not  allege  a 
felonious  taking,   and  he  went  on  to  say:    "I  do 
not  think   it  necessary  to  express   an   opinion  as 
to  what  would  be  the  effect   of   an  allegation  in 
the  plea  that  the  apprentice  had  been  gtulty  of  a 
felonious  stealing,  or  had  been  actually  convicted  and 


suffered  punishment,  for  the  plea  alleged  neither  the 
one  nor  the  otiher."  Baron  Watson  said  :  *'  I  do  not 
know  what  the  plea  means.  The  apprentice  may  have 
taken  sweetmeats  from  a  jar,  or  a  shilling  from  the  till, 
for  which  offences  he  might  be  corrected  by  personal 
chastisement  or  kept  in  confinement ;  but  th^  master 
has  no  right  to  dissolve  the  contract."  I  will  add,  a 
very  different  taking  from  what  has  been  proved  in 
this  case.  Baron  Cnannell  rested  his  judgment  upon 
the  ground  that  the  covenants  were  independent. 
This  certainly  is  not  an  authority  showing  that  a 
master  cannot  justify  upon  the  ground  of  his 
appentioe  having  become  an  habitual  thief.  Two 
years  later — ^viz.,  in  1861 — ^Byles,  J.,  at  Nisi  Prius  in 
the  case  of  Cox  v.  Mathews,  2  F.  &  F.  397,  expressly 
held,  in  an  action  by  an  apprentice  against  his  master 
for  not  teaching  him,  that  ^'if  the  plaintiff 
was  in  the  habit  of  stealing,  the  defendant 
would  not  be  boimd  to  have  him  in  his  shop  to 
instruct  him,  as  there  was  gold  lying  about,  and 
constant  opportunities  of  stealing."  This  ruling  is 
in  point.  No  authority  has  been  cited,  and  I  am  not 
aware  of  one  either  overruling  or  even  doubting  this 
ruling  of  Byles,  J.  It  is  a  ruling  which  commenda 
itself  to  me,  I  follow  it,  and  for  the  reason  above  I 
hold  that  the  d^endant  in  this  case  has  successfully 
justified  the  breach  of  covenant  alleged  against  him. 
This  bdng  so  the  claim  for  damages  fails.  But  it 
was  further  argued  that,  even  if  the  defendant  was 
justified  in  acting  as  he  did,  yet  he  must  return  so* 
much  of  the  premium  as  was  not  exhausted  for  keep- 
ing, teaching,  and  maintaining  the  apprentice.  There 
has  been  no  total  failure  of  consideration,  and  there  ia 
no  action  for  damages  maintainable.  Then  how 
can  t^ie  proportionate  part  of  the  premium  be  re- 
covered ?  It  cannot.  Moreover,  the  case  of 
Whincup  V.  Hughesy  19  W.  B.  439,  L,  B.  6 
C.  P.  78,  shows  that  this  is  so.  I  will  point 
out  that  in  this  deed  the  covenants  by  the  master  are 
made,  not  only  in  consideration  of  the  payment  of  the 

Eremium,  but  also  in  consideration  of  the  apprentice- 
aving  bound  himself  to  the  defendant.  This  is. 
diffcTent  from  the  deeds  which  I  find  set  out  in  the- 
cases ;  for  in  them  the  covenants  by  the  master  are  in 
consideration  only  of  the  payment  of  the  premium. 
I  only  allude  to  the  fact  to  point  it  out.  I  do  not 
found  my  judgment  in  any  way  upon  it,  but  I  take  it 
for  the  purposes  of  this  case  that  the  deed  is  an 
ordinary  apprentLceahip  deed,  with  independent 
covenants,  and  I  give  judgment  for  the  defendant,, 
with  costs. 

Judgment  for  defendant. 

Solicitor  for  the  plaintiff,  Boococky  Halifax. 

Solicitors  for  the  defendant,  Juhb,  Booth,  ds  HeUi 
welly  Halifax. 


OTourt  of  SyyeaU 

From  a  B.  Div.  May  13,  14. 

DoBsox  V,  Festi,  Basini,  &  Co,  (a.) 

Practice — Writ — Partnership  firm — Foreign  firm — ScT'-^ 
vice—R,  8,  C,  1883,  ord.  9,  r.  6;  ord.  11,  rr.  1  (e), 
7 ;  ord.  16,  r.  14. 

The  Rules  of  the  Supreme  Court  as  to  suing  partners 
in  the  name  of  their  firmy  and  as  to  service  on  persons 

(a.)  Beported  by  M.  J.  Blakjs,  £sq.»  Bauister-ajt- 
Law. 
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^ued  as  partners  in  their  Jirra  name,  (Jo  not  apply  to  a 
partnership  firm  all  the  members  of  which  are  foreign 
subjects  domiciled  and  residing;  abroad ;  andy  even  where 
the  cause  of  action  against  such  firm  is  one  within  the 
terms  of  ord,  11,  r.  1  (e),  and  the  j^laintiff  has  obtained 
leave  to  issue  and  serve  notice  of  a  writ  against  such  firm 
out  of  the  jurisdiction^  and  has  served  it  abroad  on  one  of 
the  partners,  the  court  has  no  Jurisdiction,  if  no  appear- 
ance has  been  entered ,  to  allow  the  plaintiff  to  sign  Judg- 
inenty  in  default  of  appearance ,  against  ftuch/irm, 

Russell  r.  Carabefort,  37  IT.  Jl.  701,  23  (?.  B.  Z>. 
'526,  and  Western  National  Bunk  of  New  York  v, 
Perez  Triana  &  Co.,  ante,^;.  246,  [1891]  1  Q,  B,  304, 
folloived. 

Appeal  from  a  divisional  court  of  the  Queen's 
Bencli  Division. 

The  plaintiffs  were  machine  manufacturers  residing 
in  Lancashire,  and  the  defendants  were  an  Italian 
,iirm  consisting  of  ten  partners,  all  of  whom  were 
foreigners  residing  and  domiciled  abroad,  and  the 
defendant  firm  had  no  place  of  business  and  no 
manager  in  England,  and  no  property  there.  Two 
of  the  partners — ^namely,  Giovanni  Festi  and  Cesare 
Basini  were,  by  the  deed  creating  the  defendant  part- 
nership, appointed  managing  partners,  with  unlimited 
liabihty,  and  each  of  them  was  authorized  separately 
to  represent  and  bind  the  firm.  The  other  eight 
partners,  one  of  whom  was  itself  the  fii-m  of  Francesco 
Turati«  and  another  the  Banca  Generale  of  Rome,  were 
.in  the  position  of  sleeping  partners  with  limited 
liability,  and  could  in  no  way  represent  or  bind  the 
defendant  firm. 

The  plaintiffs  had  supplied  the  defendant  firm  with 
machinery,  and  the  defendant  firm  had  failed  to  pay 
an  instalment  amounting  to  £3,lol,  being  part  of  the 
price  payable  for  the  machinery  delivered  to  them. 

The  plaintiffs  in  consequence  brought  this  action 
gainst  the  defendants,  who  were  sued  in  their  firm 
.name,  to  recover  the  £3,lol  for  goods  sold  and 
delivered,  and  the  plaintiffs  obtained  leave  from  A.  L. 
.Smith,  J.,  under  ord.  2,  r.  4,  to  issue  notice  of  the 
writ  of  summons  out  of  the  jurisdiction,  and  to  serve 
:  such  notice  on  the  defendant  finn  in  Italy,  the 
defendant  firm  bemg. required  to  enter  an  appearance 
within  sixteen  days  after  service  thereof.  Nothing 
was  said  in  this  order  as  to  how  the  service  was  to  be 
effected.  The  plaintiffs  sei'^'ed  the  notice  of  the  writ 
in  Italy  on  Cesari  Rasini,  one  of  the  managing 
partners  in  the  defendant  firm.  No  appearance  of 
any  kind  having  been  entered,  the  plaintiffs,  on  the 
•expiration  of  the  sixteen  days  after  service,  applied 
€x  parte  to  the  master  at  the  Central  Office  to  enter 
judgment  in  default  of  appeanince.  The  master 
refused  to  do  so,  and  an  application  by  the  plaintiffs 
that  the  master  might  be  directed  to  enter  judgment 
was  refused  by  Denman,  J.,  and  subsequently  by  a 
divisional  court  (Cave  and  Grantham,  JJ.). 

The  plaintiffs  appealed. 

Loehnis]  for  the  appellants. — The  plaintiffs  con- 
tracted to  deliver  machinery  in  Italy  to  the  defendant 
firm,  who  contracted  to  imy  £3,101  on  delivery.  The 
defendants*  contract  to  pay  ought  to  have  been  exe- 
cuted in  England,  and  accoi^ngly  the  plaintiffs' 
action  is  founded  on  breach  of  a  contract  which  ought 
to  be  performed  within  the  jurisdiction.  The  case 
therefore. comes  within  ord.  11,  r.  1  (e) :  Bobeyy.  Siiae- 
fell,  36  W.  R.  224, 20  Q.  B.  D.  152 ;  and  the  plaintiffs  have 

*  obtained  leave  to  issue  notice  of  the  writ  of  summons 

*  out  of  the  jurisdiction.    Then  ord.  16,  r.  14,  provides 
that  any  two  or  more  persons,  being  liable  as  co- 

'  partners,  may  be  sued  m  the  name  of  the  firm  of 

which  they  are  oo-partners.    The  words  of  that  rule 

-are-perfeetly  genmJ,  and  therefore  it  applies  to  a 

^  partnership  firm  the  members  of  which  are  foreigners ; 


and  in  Duhout  v.  Macpherson,  38  W.  R,  62,  23 
Q.  B.  D.  340,  it  was  held  that  a  third-jarty  notice 
under  ord.  16,  r.  48,  might  be  perved  on  a  forogner 
out  of  the  jurisdiction,  and  the  same  had  been 
previously  held  in  Swansea  Shipping  (-o,  v.  Dunma, 
1  Q.  B.  D.  644,  24  W.  R.  Dig.  205.  These  cases 
show  that  the  whole  of  order  16  is  applicable  to 
foreigners,  whether  they  are  plaintiffs  or  defendants. 
The  cases  of  Bussell  v.  Cambefort,  37  W.  R.  701,  2:J 
Q.  B.  D.  526,  and  Western  National  Bank  of  Xew  Icri 
V.  Perez  Triana  cl;  Co.,  ante,  p.  245,  [1891]  1  a  B. 
304,  are  distinguishable  from  tne  present  case,  because 
in  each  of  those  cases  the  cause  of  action  was  not  one 
to  which  order  1 1  was  applicable,  and  leave  to  serr^ 
notice  of  the  writ  out  of  the  jurisdiction  was  not,  and 
could  not  have  been,  obtained ;  but  it  was  attempted 
in  those  oases  to  use  ord.  9,  r.  6,  for  the  purpose  of 
creating  jurisdiction,  so  as  to  circumvent  omer  11. 
The  cause  of  action  in  the  present  case  is  within 
order  1 1,  and  leave  has  been  obtained  to  serve  notice 
of  the  writ  out  of  the  jurisdiction.  Thai  ord.  11, 
r.  7,  providesthat  notice  of  the  writ  shall  be  given 
in  the  manner  in  which  writs  of  summons  are  served: 
and  that,  therefore,  makes  ord.  9,  r.  6,  applicable, 
which  provides  that,  *' where  persons  are  sued  as 
partners  in  the  name  of  their  firm  the  'writ  shall  be 
served  upon  any  one  or  more  of  the  partners  .  .  . 
and  .  .  .  such  service  shall  be  deemed  good  serrioe 
upon  the  firm.'*  Ord.  9,  r.  6,  is  simply  procednre. 
As  was  pointed  out  by  Fry,  L.J.,  in  Busi^U  v. 
Cambefort,  it  provides  that  service  on  one  partna  is 
service  on  them  all,  in  those  cases  in  which  they  could 
all  have  been  personally  served.  That  could  have 
been  done  here.  This  view  is  supported  by  the  judg- 
ment of  Lindley,  L.J.,  in  Western  Xaiional  Bank  t>j 
New  York  v.  Perez  Triana  rf-  Co.  Ord.  9,  r.  8,  deals  with 
service  of  a  writ  of  summons  on  a  corporation,  and  in 
ScoU  V.  Boyal  Wax  Candle  Co,,  24  W.  R.  668, 1  a  B.D. 
404,  it  was  held  that  where  the  cause  of  action  came 
within  order  11  the  court  had  jurisdiction  to  allor 
service  out  of  the  jurisdiction  upon  a  foreign  ooipors- 
tion  as  defendants;  and  the  plaintiff*  in  that  case 
having  issued  the  writ  and  served  notice  thereof  br 
leave  of  the  court  out  of  the  jurisdiction  upon  the 
foreign  corporation,  was  held  to  bo  entitled  to  eign 
judgment  in  default  of  appearance.  I  submit  that 
the  same  procedure  is  applicable  in  the  case  of  t 
foreign  firm.  [Kay,  L.J. — But  according  to  the 
judgment  of  the  majority  of  the  Court  of  Appeal  in 
Western  National  Bank  of  New  York  v.  Pertz  TriaM 
&  Co,  your  writ,  being  against  the  defendants  in  thdr 
firm  name,  is  wrong,  and  although  you  have  obtained 
leave  to  issue  and  serve  a  wrong  writ,  how  does  that 
help  you  ?]  The  fact  that  in  the  present  case  il» 
cause  of  action  comes  within  order  1 1  gives  the  conit 
jurisdiction,  and  ord.  9,  r.  6,  is  therefore  applicable. 
The  plaintiffs  have  obtained  the  evidence  of  anltahan 
advocate  which  shows  that,  under  the  Italian  law. 
service  on  one  partner,  if  a  managing  partner,  tf  good 
service  on  the  firm.  It  would  be  practically  impos- 
sible to  serve  each  of  the  partners  in  the  defendant 
firm  here  personally ;  one  of  the  partners,  Francewo 
Turati,  is  itself  a  partnership  firm  :  to  serve  th^ 
partner,  if  each  partner  must  be  served,  the  plaintifi 
will  have  to  ascertain  who  arc  the  partners  in  thai 
firm,  and  serve  each  one  of  them. 

Cur,  adv,  rult 

May  14.— LrsDLEY,  L-J.—This  is  an  appeal  fwn 
the  refused  of  a  divisional  court  to  ^ve  directioitf  to 
the  proper  officer  to  allow  the  plaintiffs  to  sign  judg- 
ment against  the  defendants  upon  default  of  f PP^ 
ance.  The  action,  which  was  brought  agaiDst  wt 
defendants  in  the  name  of  the  defendant  finn,  ^"^J^ 
breach  of  a  personal  contract  for  goods  sold  md 


Vol.  XXXIX.    [May  30, 1891.]  THE  WEEKLY  REPORTER. 


483 


CoTTRT  OF  Appeal. 


DoBSON  V,  Festi,  Rasini,  &  Co. 


CoTTKT  OF  Appeal. 


delivered.  The  members  of  the  defendant  firm  are  all 
Italian  subjects  resident  abroad,  dnd  the  defendant 
firm  has  no  property,  no  place  of  business,  and  no 
manager  in  Ehagland.  Nevertheless,' leave  was  given 
io  serve  notice  of  the  writ  upon  the  defendant  firm 
ahnMui.  I  do  not  say  that  that  was  irregular,  as  the 
-defendants  might  have  appeared,  and  I  do  not  say  if 
they  had  appeared  that  judgment  might  not  have 
been  signed  against  them.  I  think,  however,  that 
Old.  9,  r.  6,  has  no  application  unless  the  foreign  firm 
choose  to  appear.  That  was  the  interpretation  put  on 
that  rule  by  this  court  in  Jiicssell  v.  Cambe/ort  and  by 
the  majority  of  the  Court  of  Appeal  in  Western 
National  Bank  of  New  York  v.  Perez.  It  has  been 
.  ably  and  skilfully  contended  by  Mr.  Loehnis  that  the 
present  case  is  different  from  tiiose  cases,  because,  in 
the  present  case,  leave  has  been  obtained  under  order 
11  to  serve  notice  of  the  wiit  abroad.  That  is  very 
true,  but  it  does  not  assist  the  plaintiffs  unless  the 
defendant  firm  chose  to  appear. 

Before  the  Judicature  Acta  there  was  no  jurisdiction 
to  allow  a  foreign  firm  to  be  sued  in  the  firm  name. 
Have  the  Rules  of  the  Supreme  Court  enlarged  or 
extended  the  jurisdiction  in  that  respect  ?  In  my 
opinion  they  have  done  nothing  of  the  kind.  What 
the  jurisdiction  of  the  English  court  was  with  respect 
to  the  service  of  its  process  abroad,  and  the  very  cir- 
cumscribed limit  of  that  jurisdiction  when  permitted, 
is  shown  by  the  cases  of  Cookuey  v.  Anderson y  11 
W.  R.  628.  1  De  G,  J.  &  S.  395,  and  Foletj  v.  Mail- 
hrdet,  12  W.  R.  355,  1  De  G.  J.  &  S.  389,  before  Lord 
Westbury,  and  the  case  of  Drummond  v.  Drummondy 
15  W.  R.  267,  L,  R.  2  Ch.  App.  32. 
■  Bearing  in  mind  that  the  jurisdiction  now  con- 
tended for  did  not  exist  before  th-:^  Judicature  Acts, 
if  we  were  to  allow  this  appeal  we  should  be  putting 
a  construction  on  the  rules  which,  though  verbally 
admissible,  would  be  contrary  to  the  general  piin- 
^ples  of  international  law.  I  think  that  was  the 
ratio  decidendi  in  Russell  v.  Camhefort,  and  in  my 
opinion  the  reasoning  there  was  correct,  and  was 
based  on  general  principles  of  law.  I  think  it  would 
be  a  monstrous  thing  to  allow  a  plaintiff  in  this 
country  to  obtain  judgment  in  default  of  appearance 
-against  a  foreign  firm  having  no  manager,  no  place 
of  business,  and  no  property  in  this  country,  by 
serving  one  of  the  partners  of  the  foreign  firm  the 
other  members  of  which  might  perhaps  bo  in  another 
part  of  the  world  altogether.  It  is  nothing  to  the 
purpose  to  say  that,  according  to  Italian  law,  the 
process  of  the  Italian  courts  could  be  so  served. 

Mr.  Loehnis  has,  no  doubt,  the  advantage  of  the 
wording  of  the  rules  in  his  favour,  but  one  cannot  on 
that  account  disregard  the  general  principles  of  inter- 
national law. 

In  my  opinion  there  is  no  jurisdiction  to  allow 
judgment  to  be  signed  in  this  case,  and  the  appeal 
must  be  dismissed. 

Lopes,  L.J. — In  my  opinion  ord.  9,  r.  6,  does  not 
apply  to  a  foreign  firm  none  of  the  members  of  which 
4tre  domiciled  or  resident  here,  unless  the  firm  chooses 
to  appear. 

In  the  present  case  the  defendant  firm  is  not 
domiciled  or  resident  here,  has  no  property  here,  and 
has  not  appeared.  I  am  clearly  of  opinion  that  ord. 
9,  r.  6,  does  not  apply  to  this  case,  and  that  view  is 
in  accordance  with  the  cases  of  Russell  v.  Camhefort 
and  }ye8tern  National  Bank  of  New  York  v.  Perez. 

Mr.  Loehnis  argued  that  the  present  case  was 
distinguishable  from  those  cases,  because  in  the 
present  case  leave  had  been  obtained  to  issue  and 
serve  notice  of  the  writ  abroad.  But  that  does  not 
assist  the  plaintiffs  unless  the  defendant  firm  has 
appeared. 

1  hdve   only  one    further    observation  to   make. 


Before  the  Judicature  Acts  it  is  clear  there  was  no 
jurisdiction  in  a  case  like  this,  and  jurisdiction  cannot 
be  said  to  be  increased  by  the  rules  made  under  the 
Judicature  Acts.  These  rules  do  not,  and  cannot, 
give  the  jurisdiction  contended  for. 

Kay,  L.J. — I  agree.  How  far  the  hx  fdri  applies 
to  foreignei-s  is  an  important  question.  Xo  doubt  if 
a  foreigner  sues  in  this  country  he  must  conform,  and 
be  taken  to  submit,  to  the  lex  fori.  But  the  matter 
is  altogether  different  when  he  is  sued.  Before  the 
Judicature  Acts,  if  a  foreigner  was  sued  as  to  certain 
kinds  of  property  here,  or  land  hero,  no  doubt  then, 
if  he  appeared,  no  difiiculty  would  arise  in  proceeding 
against  him.  But  there  should  have  been  personal 
sei-vice  upon  him,  and  he  should  have  appeared. 

Here  what  has  been  attempted  is  this.  A  firm 
consisting  entirely  of  foreign  subjects,  having  no 
place  of  business,  no  manager,  and  no  property  here, 
have  conmiitted  a  breach  of  contract  here,  on  account 
of  which  it  is  said  they  are  brought  within  ord.  11,  r. 
1  (e).  Then  it  is  said,  there  being  jurisdiction  (which 
is  assumed),  ord.  11,  r.  7,  provides  that  notice  in  lieu 
of  service  shall  be  given  in  the  manner  in  which  Avrits 
of  summons  are  served,  and  that  you  must,  therefore, 
look  back  to  the  earlier  rules  and  orders  as  to  that. 
So  far,  on  the  face  of  the  rules,  there  is  a  great  deal 
apparently  in  favour  of  the  plaintiffs'  contention.  The 
foreign  firm,  however,  is  sued  in  their  firm  name — 
not  as  individuals — and  leave  has  been  obtained  to 
issue  and  serve  notice  of  the  writ  abroad  on  the 
foreign  firm.  One  of  the  partners  of  the  foreign  firm 
has  been  found  abroad,  and  notice  of  the  writ  has 
been  served  on  him  there.  Ord.  9,  r.  G,  has  been  re- 
lied upon  as  authorizing  this.  The  whole  question  is 
whether  that  rule  applies  to  the  case  of  an  altogether 
foreign  firm.  In  Russell  v.  Camhefort  the  defendants 
were  a  foreign  firm  which  had  a  place  of  business 
here  and  a  manager  here.  There  had,  however,  been 
no  breach  of  a  contract  to  be  performed  within  the 
jurisdiction,  and,  therefore,  there  was  no  jurisdiction 
under  order  11  by  reason  of  the  actual  cause  of  action. 
But  an  action  was  nevertheless  brought,  and  the  writ 
was  sei'ved  on  the  manager  of  the  defendants'  place  of 
business  here.  The  Court  of  Appeal  had,  therefore, 
to  consider  ord.  9,  r.  6,  and  Cotton.  L.J.,  held  that  it 
did  not  apply  to  a  foreign  firm  at  all.  The  Lord  Jus- 
tice said  (37  W.  R.,  at  p.  701,  23  Q.  B.  D.,  at  p.  528) : 
'*No  doubt  the  rule  in  question  is  made  under  the 
authority  of  an  Act  of  Parliament,  and  that  has  been 
relied  on  as  giving  it  as  great  an  effect  as  an  Act  of 
Parliament ;  but  although  an  Act  of  Parliament  can 
givo  jurisdiction  to  the  court  against  British  sub- 
jects, as  to  foreigners  Parliament  has  not,  and  does 
not  assume  to  have,  jurisdiction  against  those  who 
are  residing  abroad  and  have  not  submitted  to  the 
juiisdiction  of  the  English  courts.  Therefore,  in  con- 
struing the  rule  we  must  have  regard  to  what  Parlia- 
ment 1ms  the  power  to  do,  and  in  luy  opinion  we 
should  be  wrong  in  constniing  it  as  giving  jurisdic- 
tion against  those  who  are  in  no  way  subject  to  the 
English  Parliament ;  and  although  the  rule  does  autho- 
rize service  on  one  member  of  a  partnership  in  general 
terms,  yet  it  ought  to  be  construed  only  as  applying 
to  partnerships  the  members  of  which,  either  by  their 
nationality  or  residence,  have  become  subject  to  English 
law  and  to  the  power  of  Parliament.  Looking  at  it 
in  that  view  I  do  not  think  the  rule  applies  to  firms 
consisting  of  foreigners  who  have  in  no  way  become 
subject  to  the  English  Parliament."  If  those  words 
have  any  meaning  at  all  they  must  mean  that  the 
tiling  there  was  wrongly  done,  not  because  the  actual 
cause  of  action  did  not  give  jurisdiction,  but  because 
ord.  9,  r.  6,  does  not  apply  at  all  to  a  firm  consisting 
of  foreigners,  even  altnough  having  a  place  of  busi- 
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ness  and  a  manager  here.  In  We8ter7i  National  Bank 
of  Nnv  York  v.  Perez  Triana  &  Co,  Bowen,  L. J.,  re- 
ferring to  Russell  V.  Caraheforty  said :  '*  The  judgment 
of  the  Court  of  Appeal  was,  however,  based  expressly 
on  the  view  that  ord.  9,  r.  6,  was  not  intended  to 
govern  writs  directed  against  foreign  firms  none  of 
whose  partners  were  resident  or  domiciled  in  Eng- 
Icuid  "  ;  in  other  words,  he  adopts  what  I  think  is  the 
exact  meaning  of  what  was  said  by  Cotton,  L.J.,  in 
Russell  V,  Cambefort,  Unless,  therefore,  we  are  to 
overrule  both  those  cases  we  must  hold  that  ord.  9,  r. 
6,  does  not  apply  at  all  to  the  present  case,  and  if 
that  be  so,  then  order  11  cannot  give  ord.  9,  r.  6,  a 
different  effect.  I  agree  with  Lindley,  L.J.,  that  it 
would  be  a  strong  thing  that  this  rule  as  to  service  on 
partnership  firms  should  apply  to  a  foreign  firm  all  of 
whose  members  are  domiciled  and  resident  abroad, 
and  enable  a  plaintiff  to  sign  judgment  in  default, 
after  serving  one  of  the  partners  of  the  foreign  firm. 
I  should  be  most  reluctant  to  give  such  a  meaning  to 
that  rule,  and  in  my  opinion  the  matter  is  really  de- 
cided by  Russell  v.  Cambefort  and  Western  National 
Bank  of  New  York  v.  Perez  Triana  t&  Co. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Rowdifcs  iSt  Co,f  for 
Fulhiijar  <t'  Co.,  Bolton. 


From  Chan.  Div.  April  9,  18. 

In  re  Maixwaring. 
Crawford  r.  Forsiiaw.  (a.) 

Executor  —  Renunciation  of  2>rohate  hy  due  execiitor  — 
Power  of  selecti(m  ofl)eneficiarifQ, 

A  testator  hy  his  inill  appointed  three  execufvrs^  and 
i/ave  the  residue  of  his  estate  to  certain  na.ncd  charitable 
iustitut.'oiiSf  '*  or  such  others  or  additional  as  :iiy  executors 
herein  named  may  select  to  lie  divided  iti  such  proportions 
as  they  may  approve  of,'*'*  One  of  the  executors  renounced 
probate,  ' 

Held  {reversim/  the  decision  of  Kekewich,  J.,  38 
W,  R,  412,  43  Ch,  I).  643),  that  the  executor  who  had 
renounced  probate  was  not  entitled  to  exercise  t/te  power^ 
hut  that  the  ptpwer  belonged  to  the  two  executors  who  had 
proved  the  will,  iti  their  official  capacity,  <(h(^  was  exer- 
cisable by  them, 

Keates  v.  Burton,  14  Ves,  434,  approved. 

Appeal  from  Kekewich,  J. 

This  was  an  appeal  by  Messrs.  J.  D.  Cra\vford  and 
William  Jones,  the  proving  executors  of  the  will 
of  J.  K.  Main  waring,  deceased,  from  a  decision  of 
Kekewich,  J.  (reported  38  W.  R.  412,  43  Ch.  D.  643). 

The  will  contained  the  following  bequests,  amongst 
others  : — "To  Annie  Kyffin  Hughes  .  .  .  the  sum 
of  one  hundred  pounds,  to  be  paid  to  her  on  attaining 
the  age  of  sixteen  years,  in  the  event  of  her  decease 
prior  to  which  time,  the  amount  to  remain  at  the 
disposal  of  my  executors,  for  distribution  to  such 
charities  or  charitable  institutions  as  they  approve  of," 
"To  my  executors  herein  named  the  sum  of  fifty 
pounds  each  for  the  trouble  they  may  have  in  the 
execution  of  this  my  will,  and  also  to  mark  my  friend- 
ship and  regai-d  for  them."  The  will  then  proceeded  : 
— **I  hereby  appoint  J.  D.  Drawford,  J.  Forshaw, 
and  William  Jones  executors  of  this  my  will "  ;  and 
later  on.  after  giving  various  charitable  legacies,  con- 
tained the  following  gift :— "  The  residue  of  my  estate 
I  bequeath  to  the  above-named  charitable  institutions, 

(a.)  Reported  by  W.   Shallcross  Goddard,   Esq., 
Barrister-at-Law. 


or  such  others  or  additional  as  my  execnion  herein 
named  may  select,  to  be  divided  in  such  proportioDB 
as  they  may  approve  of." 

J.  Forshaw  renounced  probate  but  claimed,  nerer- 
theless,  to  take  part  in  the  selection  of  the  charitable 
institutions  to  share  in  the  gift  of  residue ;  and  Keke- 
wich, J.,  held  that  he  was  entitled  to  do  so. 

The  two  proving  executors  appealed. 

The  case  was  argued  before  the  Court  of  Appeal  in 
November  last,  when  the  court  was  of  opinion  that 
the  Attomey-Gteneral  should  be  served  with  notioe  to 
argue  on  behalf  of  the  Crown. 

Crawford  {Neville,  Q,C,,  with  him),  for  the  appel- 
lants.— The  simple  question  is,  does  the  trust  M  if 
the  renouncing  executor  cannot  take  part  in  fin 
distribution  ?  The  words  ^*  executors  herein  named  ** 
mean  executors  simply,  and  those  who  have  proved 
can  exercise  the  jiower.  This  is  not  mer^j  a  bare 
authority,  but  an  authority  coupled  with  an  interest 
and  survives  to  the  other  two  executors:  Attorueii' 
General  v.  Gleg,  1  Atk.  356.  Kekewich,  J.,  thong^ 
the  point  was  not  decided  in  Keates  v.  Burton,  14  Ves. 
436,  but  it  really  was  so  ,*  there  the  power  was  given 
to  the  executors,  but  they  had  not  exercised  it,  and 
could  not  exercise  it  because  they  had  renounced  the 
only  capacity  in  which  they  could  exercise  it 
[LixDLEY,  L.J, — Was  not  Kekewich,  J.'s  dificultf 
the  words  "the  executors  herein  named ^^'i  If  be 
excluded  them,  how  could  Forshaw  join  P]  It  simplj 
means  executors,  and  this  is  not  a.  naked  power,  rat 
a  power  coupled  with  an  interest. 

He  also  cited  Attorney-General  ^,  Fletcher,  5  LJ. 
N.  S.  Ch.  75,  and  Jlibbard  v.  Lamhe,  AmU.  309;  and 
relied  on  20  &  21  Yict.  c.  77,  s.  79. 

Inyle  Joyce,  for  the  Attomey-Gteneral. — ^I  agree  that 
the  executor  having  renounced  cannot  take  part  in 
the  distribution.  This  is  a  x>ower  coupled  with  an 
office,  and  in  order  to  exercise  the  xx>wer  it  must  be 
exercised  by  the  three  persons  nameii,  and  they  most 
also  accept  the  executorship.  '<  Executors  haeJa 
named  "  means  the  three  executors  named ;  if  it  woe 
not  so  the  testator  would  not  speak  of  them  dse- 
where  in  his  will  simply  as  **my  executors."  Tie 
testator  wished  all  these  three  gentlemen  to  exercise 
this  wide  power  of  selection.  This  is  an  arhitruy 
power  quite  distinct  from  the  trust,  and  not  aa 
integral  part  of  it,  and  being  a  bare  authority  and 
so  different  from  that  whicm  is  coupled  wi&  as 
interest,  cannot  survive :  Peyton  v.  Bury,  2  P.  Wms. 
626.  It  is  not  every  power  given  to  an  executor 
which  must  necessarily  survive.  This  power  must  be 
exercised  by  all  three  executors,  and  cannot  now  be 
exercised  by  the  one  who  has  renounced  probate 
jointly  with  the  others :  Cole  v.  Wade,  16  Ves.  42. 

The  respondent  did  not  appear  on  the  appeal 

Crawford  replied. 

Lindley,  L.J. — This  appeal  from  the  dedaiou  of 
Kekewich,  J.,  raises  the  question  whether  two  out  of 
three  executors  appointed  by  the  will  of  J.  K.  Main- 
waring  have  or  have  not  the  power  of  saying  amoiypt 
what  charities  the  residue  of  his  estate  shall  be  d^ 
tributed.      One  executor  renounced  probate,  hence 
arises  the  difficulty.    When  the  case  first  came  before 
the  court  we  thought  it  right  not  to  decide  it  in  the 
absence  of  the  Attorney-General,  and  it  therefore 
stood  over  in  order  tbat  he  might  be  served.   The 
will,  which  is  a  short  one,  contained  the  following: 
clause,  which  is  material :  **  To  Annie  Kyffin  Hughei 
.     .     .    my  god-daughter,  the  sum  of  one  hondrefl 
pounds,  to  be  paid  to  her  on  attaining  the  age  of  ar- 
teen  years,  in  the  event  of  her  decease  prior  to  which 
time,  the  amount  to  remain  at  the  disposal  of  mf 
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executors,  for  distribution  to  such  charities  or 
^charitaHe  institutions  as  they  approve  of.''  The 
executors  are  not  named  before  that  clause,  but  they 
are  afterwards;  and  the  persons  to  exercise  tliat 
power  are  those  who  proved  the  will  and  not  other- 
wise. [His  lordship  then  read  the  clause  in  the  will 
on  which  the  main  question  arises,  and  continued : — ] 
Kekewich,  J.,  construed  the  power  as  a  nfJced  power 
not  coupled  with  an  interest,  and  when  we  read  his 
judgment  we  find  his  attention  was  not  called  to  the 
clause  dealing  with  Annie  Hughes'  bequest.  The 
case  seems  to  oe  exactly  the  same  as  Keates  v.  Burton^ 
and  Attomet/'Gerieral  v.  Fletcher,  which  was  not 
referred  to  in  the  court  below.  The  distinction 
between  the  latter  case  and  this  I  cannot  see.  The 
proper  construction  is  to  give  the  power  to  these 
^tlemen  in  their  official  capacity ;  and  Mr.  Forshaw 
18  not  now  at  liberty  to  exercise  the  power,  but  the 
others  can.  Mr.  Joyco  argued  that  the  ]x>wer  is  not 
now  exercisable  by  any :  l£e  answer  is  that  they  do  it 
in  their  official  capacity.  The  result  is  that  the 
apoeal  must  be  allowed,  and  we  propose  to  vary  the 
order  by  declaring  that  Mr.  Forshaw,  having  re- 
nounced, is  not  entitled  to  exercise  this  power,  but  it 
can  be  exercised  by  the  other  executors. 

BowEN,  L.J. — This  case  is  one  of  construction, 
where  one  may  be  guided  by  the  reasoning  in  similar 
'Cases,  and  is  not  conduded  by  authority.  It  was 
aigued  on  behalf  of  the  Grown  that  the  power  was 
given  to  the  three  persons,  and  the  other  side  contend 
that  the  power  was  given  in  an  official  capacity,  so 
that  the  power  survives  to  the  survivors.  The  only 
ground  for  Mr.  Joyce's  ingenious  argument  was  the 
occurrence  of  the  words  "  herein  named,^*  and  it 
would  be  giving  too  much  force  to  those  words  to 
imply  that  by  virtue  of  them  all  the  executors  must 
act  or  none:  that  is  not  a  reasonable  view.  It  is 
more  reasonable  to  suppose  that  the  testator  would 
have  used  language  much  more  dear  and  predse  if  he 
had  that  in  view. 

Kay,  L,  J. — ^The  point  here  is  one  of  construction. 

Sis  lordship  then  read  the  will,  and  continued : — ] 
e question  is  whether  the  words  *^ herein  named** 
do  limit  and  control  that  power  given  to  the  execu- 
tors. The  addition  of  those  words  seems  to  me  to 
sdd  not  really  any  serious  difficulty.  The  power  is 
one  attached  to  the  office  of  executors. 
Appeal  allowed, 

SoHdtors  for  the  appellants.  Miller  &  Williamsonj 
liveipool. 

Solidtors  for  the  Attomey-Gtoeral,  Hare  &  Co, 


From  Q.  B.  Div.  May  4. 

Heinema^ot  &  Go.  V,  Hale  &  Co.  (a.) 

Fraetice — Writ — Service  of  writ — Action  against  foreign 
firm  infirm  name—B,  S.  C,  1883,  ord.  9,  r.  6. 

A  writ  toas  issued  against  the  defejidants  in  the  name 
of  their  firm.  The  firm  was  a  foreign  firm,  carrying  on 
husiness  at  Buenos  AyreSy  and  consisted  of  three  partners^ 
oil  of  them  foreign  subjects.  Two  of  the  partners  luere 
ftsident  and  domiciled  abroad,  and  one  was  residing 
in  England  at  the  date  of  the  issue  of  the  writ.  The 
partner  in  England  used  a  room  in  London  for  the 
purposes  oj  the  business  of  the  firm.  The  writ  having 
iee»  served  on  the  partner  in  Evgland,  he  moved  to  set 
aside  the  writ  and  the  service, 

(a.)  Eeported  by  W.  F.  Babky,  Esg.,  Barrister-at- 
Law. 


Heldy  foUoiring  the  decision  in  Western  National 
Bank  of  New  York  v,  Perez  Triana  &  Co.,  ante,  p, 
245,  [1891]  1  Q.  B.  304,  that  ord,  9,  r.  6,  did  not  apply 
to  the  case  of  a  foreign  firm,  the  only  mtxlc  of  suing  a 
foreign  firm  being  to  issue  thr  writ  against  the  partners 
individually,  and  obtain  leave  to  serve  them  under  order 
11 ;  ajid  that  the  writ  and  the  service  must  be  set  aside. 

Appeal  from  the  Queen's  Bench  Division  (Cave  and 
Charles,  JJ.)  refusing  to  set  aside  the  writ  and 
service  of  the  writ. 

The  writ  was  issued  by  a  firm  in  London  against 
the  defendants,  a  foreign  iirm  carrying  on  business  in 
Buenos  Ayres.  The  defendants  were  sued  in  the 
firm  name,  the  firm  consistmg  of  three  partners, 
who  were  ail  foreigners.  Two  of  them  were  domi- 
ciled and  resident  at  Buenos  Ayres,  and  the  third, 
Sanford,  who  formerly  resided  at  Buenos  Ayres, 
about  eighteen  months  before  the  service  of  the  writ 
came  to  reside  in  London.  The  writ  was  served  upon 
Sanford  in  London.  The  claim  indorsed  upon  the 
writ  was  for  moneys  paid  by  the  plaintiffs  for  the 
defendants  at  their  request,  the  money  being  paid  in 
London  upon  bills  of  exchange  drawn  by  the  defend- 
ants in  Buenos  Ayres  u]x>n  the  plaintiffs,  accepted 
payable  m  London  for  the  accommodation  of  the 
defendants. 

It  appeared  that  Sanford  used  two  rooms  in  the  City 
of  London  for  the  purposes  of  the  firm's  business, 
but  neither  his  name  nor  that  of  the  firm  was  written 
up  there.  Sanford  having  moved  under  ord.  12,  r.  30, 
to  set  aside  the  writ  and  the  service,  the  Divisional 
Court  dismissed  the  motion.    Sanford  appealed. 

Finlay,  Q.C,  and  Danckwerts,  for  Sanford. — ^This  is 
the  case  of  a  foreign  firm  consisting  of  foreign  sub- 
jects, two  of  whom  are  residing  out  of  the  jurisdic- 
tion ;  and  ord.  9,  r.  6,  which  aUows  service  of  a  writ, 
issued  against  a  firm,  upon  a  partner,  does  not  apply 
to  such  a  case.  The  plaintiffs  ought  to  have  issued 
the  writ  against  the  mdividual  partners,  and  to  have 
obtained  leave  imder  order  11  to  serve  notice  of  the 
writ  on  the  two  partners  in  Buenos  Ayres,  and  served 
the  writ  itself  upon  Sanford  in  this  coimtry.  The 
plaintiffis  seek  to  avoid  the  necessity  of  obtaining  the 
leave  of  the  court  to  serve  the  foreign  partners.  The 
plaintiffs  cannot,  by  proceeding  under  ord.  9,  r.  6., 
get  rid  of  the  necessil^  of  obtaming  the  leave  of  the 
court.  Ord.  2,  r.  4,  and  order  11  form  a  complete 
code  as  to  service  on  foreigners  out  of  the  jurisdic- 
tion, and  ord.  9,  r.  6,  must  be  read  subject  to  those 
orders. 

They  referred  to  BusseUv.  Cambefort,  37  W.  R.  701, 
23  Q.  B.  D.  526 ;  Western  National  Bank  of  New  York 
V.  Perez  Triana  &  Co.,  ante,  p.  245,  [1891]  1  Q.  B. 
304  ;  In  re  Busfield,  34  W.  R.  372,  32  Ch.  D.  123;  In 
re  Maugham,  22  W.  R.  748 ;  ord  16,  r.  14 ;  ord.  42, 
r.  10. 

Tindal  Atkinson^,  for  the  plaintiffs. — ^The  defend- 
ants' firm  are  carrying  on  business  in  England  as  well 
as  in  Buenos  Ayres,  having  an  office  here.  The  con- 
tracts sued  upon  were  inade  here,  and  were  to  be 
performed  here.  Li  Western  National  Bank  of  New 
York  V.  Perez  Triana  &  Co.  the  contracts  were  foreign 
contracts,  to  be  performed  abroad,  and  the  firm  was 
a  foreign  firm  with  no  one  residing  in  this  country 
capable  of  being  served.  That  case  is  therefore  dis- 
tinguishable. 

Lord  EsHEB,  M.R. — This  case  seems  to  me  to  be 
settled  by  authority.  The  judgment  of  the  majority 
of  this  court  in  Western  National  Bank  of  New  York 
V.  Perez  Triana  &  Co.  decides  that  in  the  case  of  an 
action  against  a  foreign  firm,  ord.  9,  r.  6,  cannot  be 
made  use  of ;  in  other  words,  that  the  plaintiff  cannot 
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issue  the  writ  against  the  foreign  firm  in  the  firm's 
name.  That  proposition  seems  to  me  to  be  as  plainly 
stated  as  possible.  Bowen,  L.J.,  said : — "  The  judg- 
ment of  the  Court  of  Appeal  (in  Rmaell  v.  Camhefort) 
was,  however,  based  expressly  on  the  view  that  ord. 
9,  r.  C,  was  not  intended  to  govern  writs  directed 
against  foreign  firms,  none  of  whose  partners  were 
resident  or  domiciled  in  England,  and  I  do  not  think 
we  should  be  carrying  out  the  real  view  of  the  law  so 
laid  down  if  we  were  to  seek  to  distinguish  the  case 
of  service  effected  on  a  partner  under  one  portion  of 
the  rule  from  that  of  service  effected  on  a  manager 
under  the  other  portion  of  it.  .  .  .  It  must  not 
be  supposed  that  our  decision  implies  that  no  remedy 
can  be  had  against  foreign  firms,  or  such  of  their 
members  as  happen  to  come  within  the  jurisdic- 
tion. The  law  as  to  suing  and  serving  them  will  re- 
main what  it  always  has  hitherto  b^n,  though  the 
writ  cannot  under  ord.  9,  r.  6,  be  addressed  against 
them  in  the  foreign  firm's  name.  The  old  course  will 
still  be  pursued— viz.,  to  insert  in  the  writ  the  names 
of  the  partners  whom  it  is  desired  to  sue,  and  such 
writ  so  framed  may  be  served  on  any  of  the  partners 
who  are  found  within  the  jurisdiction.  For  service 
out  of  the  jurisdiction  recourse  must  be  had  to  order 
11  if  the  case  is  one  which  can  be  brought  within  the 
rules  of  that  order.*'  The  meaning  of  that  seems  to 
me  to  be  that  the  plaintiff  cannot  issue  a  writ  against 
a  foreign  firm  in  the  firm's  name.  It  decides  that  the 
foreign  partners  cannot  be  served  by  service  on  one  of 
the  foreign  partners  in  England.  The  foreign  partners 
can  only  be  served  by  obtaining  leave  under  order  11 
to  serve  notice  of  the  writ  upon  them  abroad.  The 
court  in  that  case  ordered  the  writ  to  be  amended,  as 
the  partner  who  was  served  had  appeared,  and  had 
thus  waived  the  irregularity.  In  the  present  case  the 
defendant  Sanford  has  not  appeared.  The  writ, 
therefore,  was  wrongly  issued  and  wrongly  served, 
and  the  writ  and  service  must  both  be  set  aside.  I 
cannot  see  how  we  can  decide  this  case  in  the  plain- 
tiffs' -favour  without  going  contrary  to  the  decision  in 
Western  Nctional  Bank  of  New  I'ork  v.  Perez  Triaua 
&Co, 

Fry,  L.J. — I  am  of  the  same  opinion.  In  my 
view  order  11  forms  a  code  which  determines  the 
mode  of  ser^-ice  of  writs  and  notices  of  writs  out  of  the 
jurisdiction.  Ord.  9,  r.  6,  was  never  intended  to  be 
applied  so  as  to  remove  the  necessity  of  obtaining  the 
leave  of  the  court  to  serve  the  writ  or  notice  of  the 
writ  out  of  the  jurisdiction.  In  no  way  could  a  plain- 
tiff avail  himself  of  ord.  9,  r.  6,  to  escape  from  the  exer- 
cise of  the  judicial  discretion  of  the  court  imder  ord. 
2,  r.  4,  and  ord.  11,  before  ho  can  issue  a  writ  and 
serve  the  \%Tit  or  notice  of  the  writ  out  of  the  jurisdic- 
tion. The  effect  of  suing  a  firm  in  the  firm's  name 
is,  as  pointed  out  by  lindley,  L.J.,  in  Western 
National  Bank  of  New  lorA;  v.  Perez  Triana  tt-  Co., 
that  '*it  is  only  a  convenient  method  for  denoting 
those  persons  who  compose  the  firm  at  the  time  when 
that  name  is  used,  and  a  plaintiff  who  sues  pai-tners 
in  the  name  of  their  firm  in  truth  sues  them  in- 
individually,  just  as  much  as  if  he  had  set  out  all 
their  names."  Supposing  that  the  plaintiffs  in  the 
present  case  had  sued  the  three  partners  individually, 
it  is  obvious  that  before  they  could  take  any  step 
which  would  give  them  a  right  to  judgment  and 
execution  against  the  partners  in  Buenos  Ayres,  they 
must  have  applied  for  leave  to  issue  and  serve  notice 
of  the  writ,  and  the  judicial  discretion  of  the  judge 
must  have  been  exercised  before  leave  could  be  given. 
It  was  said  that  by  writing  the  names  short  as  the 
name  of  the  firm,  the  plaint&s  could  proceed  under  ord. 
9,  r.  6,  and  obtain  judgment  and  execution  against 
the  partners  in  Buenos  Ayres.     The  result  would  be 


to  allow  the  form  in  which  the  action  was  brought  to 
determine  the  matter,  for  if  the  defendants  were  sued. 
in  the  firm's  name  ord.  9,  r.  6,  would  be  applicable, 
whereas  if  the  defendants  were  sued  in  their  in- 
dividual names  order  11  would  be  applicable.  The 
whole  scheme  of  the  rules  shows  that  it  was  not  in- 
tended to  allow  the  mere  form  in  which  the  writ  wis 
issued  to  alter  the  rights  of  the  parties.  The  trath  ia^ 
as  x>ointed  out  by  Sie  majority  of  the  court  in  the 
case  cited,  that  the  name  of  the  firm  is  only  the  names 
of  the  partners  writ  short.  The  writ  and  serrioe, 
therefore,  in  the  present  case  are  of  no  avail  against 
the  two  partners  in  Buenos  Ayres,  because  the  leave 
of  the  court  to  issue  and  serve  the  writ  has  not  been 
obtained,  and  they  are  of  no  avail  against  the  de- 
fendant Sanford,  because  the  writ  has  been  issued  in 
such  a  form  that  judgment  could  only  be  obtained 
upon  it  against  the  firm.  The  writ  and  service  must, 
therefore,  be  set  aside.  In  arriving  at  this  condusian 
I  am  fortified  by  the  decisions  in  Russell  v.  CamUfwi 
and  Western  National  Bank  of  New  York  v.  Pero 
Triana  &  Co. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Lyne  &  Holman. 

Solicitors  for  the  defendants,  Norton ,  Base,  Norton 
&Co, 


J^iflt  fflourt  of  SJuirtice. 


Chan.  Div.  \ 
Chitty,J.  J 


April  11. 


In  re  DiciDO  Pier  Co.  (a.) 


Company — Reduetion  of  capital — Sinking  fund— Cm- 
tract  in  memorandum — Payment  off  of  pre/erem 
shares— Cmnjxinies  Acty  1877  (40  dt*  41  Vict,  c,  26),  i. 
^—General  Orders,  Marchy  1868,  rr.  2—20. 

The  memorandum  and  articles  of  a  company  cvidaind 
a  contract  binding  the  ordinary  shareholders  to  set  aparit 
and  the  preference  shareholders  to  accept,  a  sinking /v^d 
for  th  e  2)aymen t  off  of  their  preference  shares.  Tht  /tad 
having  been  set  apart y  and  a  petition  presented  for  redw:- 
Hon  of  capital^  according  to  tJie  contract^ 

Held,  that  tJie  reduction  of  capital  so  to  he  effected  did 
not  involve  ^^the  payment  to  any  sluxreholder  of  erejr. 
paid-up  capital "  within  section  4  of  the  Comjiania  Ad, 
1877,  and,  consequently,  that  creditors  {if  any)  icert  nd 
entitled  to  object ;  and 

Order  made  without  the  usual  inquiries  as  to  crediion. 

Petition. 

This  was  a  petition  for  reduction  of  capital. 

The  company  was  registered  under  the  Compamei 
Acts  in  1884  with  a  nominal  capital  of  £30,000. 
divided  into  460  ordinary  and  140  preference  shares,  • 
all  of  £50  each,  which,  according  to  the  memorandum 
of  association,  were  to  **  have  me  rights  specified  in 
the  tirticles  of  association."  The  material  artidea 
were,  in  effect,  as  follows : — 

Art.  15  provided  for  reduction  of  capital  by  special 
resolution. 

Art.  142  provided  that  the  board  might  from  tune 
to  time  set  apart  out  of  the  moneys  of  the  company 
such  sums  as  in  their  judgment  were  ^^^^^^^^^^ 
expedient  to  be,  at  the  discretion  of  the  board,  »PF^ 
or  used,  among  other  purposes,  **  as  a  sinking  hsm  w 
pay  off  the  preference  shares." 

(a.)  Eeported  by  G.  Rowland  Alston,  Etq,,  Bar- 
rister-at-Law» 
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Arfc.  146  provided  that  the  net  profits  of  the  com- 
pany should  be  applied  as  follows : — 

1.  In  providing  a  comulative  preferential  dividend 
of  8  per  cent,  on  the  preference  shares. 

2.  In  setting  apart  during  five  years  after  com- 
meucement  of  business  a  sum  equal  to  20  per  cent,  of 
^e  amount  of  the  preference  shai*es  issued  by  the  com- 
pany for  the  formation  of  a  fund  for  paying  off  such 
shares  at  the  expiration  of  five  years. 

3.  Subject  to  such  8  per  cent,  and  20  per  cent, 
payments,  the  profits  to  belong  to  the  ordinary  share- 
holders. 

All  the  preference  shares  and  160  of  the  ordinary 
shares  had  been  issued  and  fully  paid  up. 

The  company  commenced  business  in  April,  1886, 
and  since  then  had  regularly  paid  the  8  per  cent,  on 
the  preference  shares  and  set  aside  the  20  per  cent,  as 
a  sinking  fund,  besides  paying  a  large  dividend  on  the 
ordinary  shares. 

It  was  now  proposed  to  pay  off  and  cancel  all  the 
preference  shares,  but  as  this  involved  a  reduction  of 
capital  this  petition  was  presented. 

The  chief  derk  had  directed  that  advertisements 
should  be  issued  as  In  re  Tambraclurry  Estates  Co,,  29 
Ch.  D.  683,  33  W.  E.  Dig.  39. 

It  appeared  that  there  were  creditors,  though  not 
to  any  large  amount. 

The  petition  was  unopposed. 

Ingperty  for  the  company. 

Chttty,  J. — ^Whatever  difficulty  there  is  in  this  case 
arises  from  the  extraordinary  prosperity  of  the  com- 
pany. The  memorandum  expressly  refers  to  the 
articles  and  incorporates  into  its  own  provisions  the 
provisions  as  to  the  rights  of  both  classes  of  share- 
holders contained  in  the  articles.  The  material 
articles  defining  the  rights  of  shareholders  are  articles 
142  and  146,  and  they  contain  the  contract  which  is 
embodied  in  the  memorandum,  and,  in  my  opinion,* 
both  sets  of  shareholders  have  rights  with  respect 
to  the  enforcement  of  this  contract.  In  other  words, 
the  preference  shareholders  could  claim  the  fund  if 
they  desired  to  insist  on  their  rights,  and,  conversely, 
the  ordinary  shareholders  could  insist  on  the  fund  set 
apart  being  applied  in  payment  off  of  the  preference 
snares.  Hence  there  is  a  contract,  referred  to  in  the 
memorandum,  under  which  the  preference  shares  are 
to  he  extinguished,  not  out  of  capital,  but  out  of  a 
fond  arising  from  accumulated  surplus  profits.  This 
is  a  contract  which  it  is  competent  for  the  company  to 
enter  into. 

The  company  has  passed  a  formal  resolution  to 
apply  the  fund  in  hand  to  the  purpose  for  which  it 
was  established.  It  follows  that  the  resolution 
involves  a  cancellation  of  capital,  but  a  cancellation 
according  to  a  contract,  and  by  means  of  moneys 
which  are  not  capitcd  moneys  of  the  company,  though 
they  are  moneys  which  any  creditor  of  the  company 
comd  have  reached  in  an  action  at  law  or  other  pro- 
ceedings. I  think,  therefore,  that  it  is  competent  to 
the  coui-t  to  sanction  this  reduction  of  capital  by 
cancellation  according  to  the  contract. 

But  there  is  still  a  question  remaining  to  be  decided 
—viz.,  whether  the  case  falls  within  section  4  of  the 
Companies  Act,  1877.  Before  making  the  order  I 
must  see  that  the  case  does  fall  within  the  section,  or 
I  shall  have  to  send  the  case  to  chambers  for  the 
usual  inquiry  as  to  creditors.  I  may  mention  that 
there  appear  to  be  some  creditors,  though  not  to  any 
great  amount.  I  cannot,  however,  act  on  the  sugges- 
tion made  at  the  bar  with  reference  to  the  proba- 
bility of  all  the  creditors  assenting,  or  as  to  the 
smauness  of  tho  amount  due  to  them,  but  I  must 
determine  judicially  whether  this  case  falls  within 
section  4. 


The  proviso  of  the  section  directs,  in  effect,  that  credi- 
tors may  not  object  where  the  reduction  of  the  capital 
does  not  involve  either,  1 ,  the  diminution  of  any  liability 
in  respect  of  unpaid  capital ;  or,  2,  the  payment  to  any 
shareholder  of  any  paid-up  capital.  It  is  clear  that 
the  payment  in  this  case  does  not  involve  the  former 
alternative.  Does  it  involve  the  latter  ?  Both  classes 
of  shareholders  are  entitled  to  enforce  a  contract  that 
is  valid  in  law,  and  this  fund  might  have  been  paid 
direct  to  the  preference  shareholders.  The  reduction 
of  capital  is  in  pursuance  of  a  contract  that  the  profits 
were  to  be  applied  in  the  redemption  or  extinction  of 
shares,  and  the  contract  involves  such  redemption  or 
extinction  on  payment  off.  Hence  the  contract  does 
not  involve  *'  the  payment  to  any  shareholder  of  any 
paid-up  capital,"  because  it  is  the  right  of  botii 
classes  of  shareholders  that  on  this  payment  the  rights 
of  the  preference  shareholders,  as  shareholders,  shall 
cease.  The  case  is  a  very  peculiar  one,  and  not  likely 
to  occur  again.     I  therefore  make  the  order. 

Order  made. 

Solicitors,  Pitman  db  Sons. 


Alll\nce   Pure  White   Lead   Syndicate  v. 
MacIvor's  Patents  and  Others,  (a.) 

Practice — Patent  action — Interrogatories — Further  par- 
ticulars — Patent  Laio  Amendment  Acty  1852  (15  tt  16 
Vict,  c,  83),  8,  41 — Patents,  Designs,  and  Trade- 
Marks  Act,  1883  (46  ct  47  Vict.  c.  57),  s.  29. 

Where  a  defendant  in  a  patent  action  alleges,  in  his 
particulars  of  objections,  general  tiser  of  the  plaintiff^s 
alleged  invention  previous  to  the  date  of  the  letters  patent, 
he  inay  he  compelled  to  ansv:er  interrogatories  asking  for 
the  names  and  addresses  of  persons  so  using  it  as  alleged. 

Motion. 

In  July,  1890,  the  plaintiffs  commenced  an  a^cion 
against  the  defendants  for  an  injunction  to  restrain 
them  from  infringing  a  patent  dated  the  11th  of 
November,  1887,  taken  out  by  the  plaintiffs  for 
improvements  in  making  white  lead.  The  statement 
of  claim  asked  also  for  an  accoimt  of  the  gain  and 
profits  made  by  the  defendants  by  the  user  of  the 
plaintiffs'  process,  or  by  the  manufacture  of  white 
lead  in  accordance  therewith,  or  in  accordance  with 
any  process  only  colourably  differing  therefrom,  and 
that  the  defendants  might  be  ordered  to  pay  the 
amount  of  such  gains  and  profits  to  the  plaintiffs,  and 
for  damages. 

The  defendants  set  up  the  defence  of  want  of 
novelty  in  the  plaintiffs*  patent,  and  in  their  particulara 
of  objections  delivered  with  their  statement  of  defence 
relied  upon  the  following  objection  (among  others)  to 
the  validity  of  the  letters  patent: — (pai-agraph  7) 
"  that  the  said  alleged  invention  was  previous  to  the 
date  of  the  said  letters  patent  published  within  this 
realm  by  the  manufacture  and  sale  by  white  lead 
manufacturers  generally  in  London  and  the  vicinity 
thereof  continously  from  the  year  1836  up  to  the  date 
of  the  said  letters  patent  of  white  lead  made  accord- 
ing to  the  said  alleged  invention,  or  substantially  in 
accordance  with  tho  same." 

The  plaintiffs  on  the  15  th  of  January,  1891, 
delivered  interrogatories  to  the  defendants  in  which 
they  asked  for  the  names  and  addresses  of  the  white 
lead  manufacturers  in  London  and  the  vicinity  thereof 

(a.)  Reported  by  Arthur  Lawrence,  Esq.,  Barrister- 
at-Law. 
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by  whom,  as  alleged  in  the  7th  paragraph  of  the 
defendants'  particulars  of  objections,  white  lead  had 
been  manufactured  according  to  the  plaintiffs*  inven- 
tion or  substantially  in  accoraance  therewith,  and  sold 
between  the  year  1836  and  the  date  of  the  plaintiffs' 
letters  patent. 

The  aefendants  having  in  their  answers,  filed  the 
10th  of  March,  submitted  that  they  could  not  be 
required  to  set  forth  the  names  and  addresses  as  asked 
for  by  the  plaintiffs,  the  plaintiffs  applied  for  an 
order  for  further  and  better  answers  to  oe  given  by 
the  defendants,  and,  the  order  having  been  made 
accordingly,  the  defendants  now  moved  to  have  it 
•discharged. 

Cozena-Hardi/y  Q^Cy  and  G.  Henderson ,  for  the 
defendants. — The  matter  is  concluded  by  Palmer  v. 
Wagetaffe,  1  W.  R.  438,  8  Ex.  840.  Where  a  defendant 
relies  on  a  general  user  he  cannot  be  required  to  give 
names. 

MouHoUy  Q.Cy  and  A,  dB.  Terrell,  for  the 
plaintiffH. — ^The  old  Exchequer  reports  are  useless  to 
guide  the  court  on  a  question  of  interrogatories  of  the 
present  day.  The  case  is  concluded  by  Birch  v. 
Mather,  31  W.  R.  362,  22  Ch.  D.  629.  The 
Patent  Law  Amendment  Act,  1852,  did  not  exclude 
the  right  to  administer  interrogatories:  Flower  v. 
Llovd,  20  Solicitors'  Journal,  860,  is  also  an 
autnority  in  favour  of  the  plaintiffs. 

CozeiU'ffardt/y  Q,C.y  in  reply. — [North,  J. — ^Mr. 
Moulton  does  not  object  to  your  giving  a  good  reason 
for  not  answering;  he  only  says  you  have  given  no  good 
reason.  What  is  the  materiality  of  your  objection  'if 
If  a  defendant  alleges  user  by  A.  ana  B.  and  C.  and 
several  others,  and  proves  user  by  one  only,  he 
succeeds ;  why  not,  if  he  alleges  a  general  user  and 
proves  user  by  one  ?]  The  contrary  seems  to  be  the 
effect  of  Palmer  v.  Wagetaffe. 

North,  J.— It  is  quite  dear  the  interrogatories 
must  be  answered.  It  is  true  the  case  cited  from  the 
Exchequer  reports  of  1853  says  that  the  present 
answer  of  the  defendants  is  sufficient.  But  what 
could  be  more  vague  than  that  answer  ?  And  there 
are  other  decisions  of  more  modem  date  which  go  to 
show  that  the  answers  asked  for  must  be  given,  and  I 
am  of  opinion  that  they  must. 

The  plaintiffs  to  have  their  costs  in  any  event. 

Motion  re/used. 

Solicitors  for  the  plaintiffs,  Lowlesa  &  Co. 

Solicitors  for  the  defendants,  Newman,  Hays,  &  Co, 
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In  re  GoLMAN's  Trade-Marks,  (a.) 

Trade-mark  —  Alteration  of  registered  trade-jnark  — 
Essential  particulars — Terms — Patents,  Designs,  and 
Trade-Marks  Act,  1883  (46  &  47  Vict,  c.  57),  s,  64, 
sub-section  (c) ;  «.  74,  sub-section  2 ;  «.  92 — Paients, 
Designs,  and  Trade-Marks  Act,  1888  (51  &  52  Vict.  c. 
50),  ss.  10,  16. 

On  motion  for  leave  to  alter  the  registration  of  certain 
trade-marks  registered  under  the  Act  of  1883,  bg  striking 
out  of  each  of  them  as  registered  the  words  '^  trade-mark, ^^ 

Held,  that  this  ought  only  to  he  allowed  on  the  terms 
that  the  applicants  should  undertake  to  indorse  on  their 
application  and  enter  on  the  register  a  statement  of  the 

(ix.)  Beported  by  H.  C.  Boper,  Esq.,  Barrister-at- 
Law. 


essential  particulars  of  their  marks,  and  a  disdaimer  of 
the  exclusive  right  to  tJie  added  matter  {if  any)  to  t&e 
satisfaction  of  the  comptroller. 

Motion. 

The  question  was  on  what  terms  permission  shoold 
be  granted  to  alter  Messrs.  Colman's  trade-mArks  by 
str&ng  out  the  words  '*  trade-mark." 

There  were  several  trade-marks  of  various  dates. 
Those  in  dispute  were  all  registered  under  the  Act  of 
1883  before  the  Act  of  1888  came  into  force,  Tbey 
consisted  of  labels  of  various  colours,  with  different 
devices  on  them.  One  label  which  was  taken  as  an 
illustration  bore  on  it  a  bull's  head,  with  the  wad 
**  trade  '*  printed  in  close  proximity  to  it  on  one  ode, 
and  the  word  **  mark  "  on  the  other. 

Messrs.  Colman  were  afraid  that  the  validity  of 
their  trade-marks  might  be  effected  by  the  remarks  d 
Fry,  L.J.,  in  delivering  the  judgment  of  the  Court  of 
Appeal  (Lindley,  Bowen,  and  Fry,  L.JJ.)  in  /»  fr 
The  Apollinaris  Co.*s  Trade- Mark,  35  S<i.  J.  153. 
8  Bep.  Pat.  Cas.,  at  p.  164,  to  the  effect  that  where 
a  whole  label  was  registered  as  a  trade-mark,  and  yet 
contained  an  assertion  that  the  most  conspicuoiu  part 
of  the  label  was  **  trade-mark,"  that  was  an  asser- 
tion that  it,  and  it  alone,  was  the  trade-mark,  and, 
therefore,  that  the  label  as  a  whole  was  not;  and  so 
the  registered  owner  might  lose  protection  for  t3» 
mark  as  a  whole.  They  therefore  moved  for  leave 
to  alter  their  trade-marks  by  striking  out  of  each  of 
them  as  registered  the  words  "  trade-mark"  where- 
ever  the  same  appeared  therein  (except  where  the  siid 
words  appeared  in  the  "cautions"  in  some  of  the 
trade-marks),  and  by  striking  out  of  one  trade-maii 
the  words  "  Marque  de  Fabrique,"  or  that  the 
register  might  be  otherwise  altered  as  to  the  cooit 
should  seem  just. 

Cozens- Hardy,  Q.C.,  and  Sebastian,  for  the  motioD.— 
Leave  should  be  granted  without  any  conditions,  or, 
at  any  rate,  without  requiring  more  than  a  disdaimer 
under  section  74,  sub-section  2,  of  the  Act  of  1881 
The  Act  of  1888  does  not  apply  to  these  trade-maib, 
which  are  distinctive  labels  under  section  64,  sah- 
section  (c),  of  the  Act  of  1883. 

Sir  R.  E.  Webster,  A.G.,  and  M.  L  Joyce,  for  the 
ComptroUer-Greneral.  —  We  do  not  object  to  lie 
alteration,  but  leave  should  only  be  given  on  condi- 
tion that  the  applicants  state  what  particulan  of 
their  label  are  essential  and  what  are  not.  They  have 
misled  the  public  by  the  use  of  the  word  "trade- 
mark,'' and  their  label  is  deceptive.  They  now  come 
for  an  act  of  grace,  and  in  return  for  that  they 
should  inform  the  public  what  parts  of  the  labei  miy 
be  taken  and  what  may  not. 

Cozens-Hardy,  Q.C.,  in  reply,  referred  to  /a  ^ 
Hudson's  Trade-Marks,  3  Bep.  Pat.  Cas.  164. 

Kekewicii,  J.— It  is  not  for  me  to  detenmae 
whether  the  applicants  are  well  advised  in  making 
the  application  which  they  do  to  the  court,  nor  to 
consider  whether  the  remarks  of  Fry,  L.J.,  go?eni 
the  trade-marks  in  question  here  or  not  That  ii 
entirely  a  question  for  the  applicants  to  consider  be- 
fore they  make  their  application.  They  hare  ooo- 
sidered  it,  and,  of  course,  without  in  the  least  dsff^ 
admitting  that  they  are  affected  by  the  Lord  Justice « 
remarks,  they  entertained  a  doubtwhether  they  www 
be  able  to  sustain  these  labels  if  hereafter  attacW. 
by  reason  of  those  remarks,  and  therofore  they  make 
their  application.  They  come,  therefore,  under  «n 
Act  which  enables  the  court  to  do  what  is  justtowarw 
them,  but  at  the  same  to  do  it  upon  such  terms  as  the 
court  thinks  fit,  and,  subject,  of  course,  to  the  ^^^ 
appeal,  they  cannot  complain  of  any  terms  which  the 
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4XiUTt  thinks  fit  to  impose.  Argttnieiit,  of  course, 
there  may  be  as  to  the  reasonableness  of  any  particular 
terms ;  but  they  come  for  an  act  of  grace.  I  confess 
ihat  if  this  had  been  severely  contested  on  the  part  of 
the  comptroller  I  should  have  been  indisposed  to 
41U0W  any  alteration  at  aD,  and  for  this  reason.  Quite 
apart  from  what  the  Lord  Justice  says,  it  seems  to  me 
dear  that  the  applicants  have  in  their  registered  trade- 
mark signified  that  the  bull's  head  is,  as  the  Attorney- 
General  said,  one  of  the  essential  parts  of  the  trade- 
mark, and  I  think  they  have  done  more.  I  think 
they  have  said,  putting  into  English  what  we  are 
fumlia^  with  as  schoolmen  Latin,  that  the  bull's  head 
is  that  without  which  the  trade-mark  is  not;  not 
only  that  it  is  one  of  the  essential  parts,  but  that  the 
other  essential  parts  by  themselves  would  not  be  suf- 
ficient protection ;  and  therefore  it  seems  to  me  that, 
4t  any  rate,  they  are  justified  in  entertaining  the 
doubt,  and  th^  have  placed  the  comptroller  and  the 
court  in  a  difficulty,  because  they  seek  to  alter  that 
which,  up  to  this  time,  they  represented  in  the  way 
which  I  have  stated.  Now  when  that  word  "  trade- 
mark "  is  expunged — that  is  to  say,  when  the  appli- 
cation has  Been  granted,  what  vnll  remain  as  the 
eeeential  parts  ?  Who  can  tell  ?  We  know  now,  at 
any  rate,  that  there  is  one  essential  part.  We  really 
know  no  more,  except,  of  course,  tiiat,  as  the  Attorney- 
General  has  pointed  out,  there  is  the  get  up  of  the 
wliole  label.  Whether  with  a  representation  of  the 
Uueboy,  or  other  devices,  there  is  that  open  to  be 
protected  against  imitation.  But  when  the  trade- 
mark is  gone,  when  we  cease  to  be  told  that  the  bull's 
Lead  is  the  essential  part  of  the  trade-mark,  then 
who  19  to  know  what  is  the  essential  part  ?  It  seems  to 
me  that  some  such  considerations  must  have  been  pre- 
sent to  the  mind  of  the  draftsman  of  this  section  92, 
which  is  in  the  Act  of  1883  and  remains  in  the  Act  of 
1888,  because  what  the  application  may  be  directed  to 
is  the  addition  or  alteration  of  a  mark  in  cuiy  par- 
ticular, not  being  an  essential  particular  within  the 
meaning  of  the  Act,  and  the  preservation  of  the 
essential  particulars  is  a  necessary  incident  to  the 
application. 

Therefore  I  think  the  offer  made  by  Mr.  Cozens- 
Hardy  does  not  go  far  enough,  and  I  think  that  the 
soffgestion  of  the  Attorney-General  is  required  in 
order  to  meet  the  justice  of  the  case — that  is  to  say, 
in  Older  to  protect  the  public.  It  is  quite  true  that 
when  that  has  been  done  the  public  will  not  be  in- 
formed, as  I  understand,  not  even  in  the  Trade-Marks 
Journal,  not  certainly  in  the  certificate,  the  label  will 
go  forth  to  the  world  as  a  whole,  and  as  being  as  a 
whole  the  trade-mark ;  but  there  wHl  be  this  import- 
ant result,  that  if  Messrs.  Colmim  thereafter  come  to 
protect  themselves  against  the  infringement,  then  they 
will  not  be  entitied  to  say  this  or  that  is  an  essential 
part.  They  will  be  bound  down  by  the  declaration 
which  it  is  suggested  they  should  make  now,  and 
what  they  now  declare  to  be  essential  will  be  essential, 
and  what  they  do  not  declare  to  be  essential  will  not 
be  essential,  and  all  difficulty  about  that  will  be 
removed. 

Then  Mr.  Cozens-Hardy  relies  upon  the  fact  that 
he  r^;istered  imder  the  Act  of  1883,  and  he  says 
no  greater  term  should  be  imposed  on  him  them  could 
have  been  imposed  under  the  Act  under  which  he 
registered.  Now  I  must  go  back  and  consider  the 
application  as  made  at  the  date  of  the  registration. 
I  think  it  is  a  sufficient  answer  to  that  to  say  tiiat  he, 
coming  now  for  an  act  of  grace,  must  take  it  on  the 
proper  terms  according  to  the  law  of  the  present  day. 
I  need  not  discuss  the  question  of  the  old  marks 
before  1875,  because  the  Attorney-General  admits  that 
no  alteration  beyond  that  which  the  applicant  himself 
wishes  is  required  as  regards  those.    But  as  regards 


the  others  I  think  that  he  ought  to  state  now,  as  a 
condition  of  expunging  the  words  **  trade-mark," 
what  are  and  what  are  not  the  essential  particulars  of 
the  label,  and  with  that  I' think  the  matter  had  better- 
go  back  to  the  comptroller. 

I  quite  recognize  that  the  task  of  going  into  and 
discussing  the  details  now  would  be,  as  the  Attorney- 
General  said,  ridiculous,  and  ridiculous  certainly  in 
this  sense,  that  it  would  be  impossible;  and  I  also 
recognize  the  extreme  desirability  of  my  making 
nothing  more  than  general  remarks,  because  these 
points  may  be  raised  again  in  many  other  cases,  and  I 
do  not  think  I  ought  to  do  more  than  express  an  * 
opinion  of  a  general  character. 

Order  granted ;  the  applicants  undertaking  to  indorse 
on  their  application  and  enter  on  the  register  a  statement 
of  the  essential  particulars  of  the  mark,  aiid  a  disclaimer 
of  the  exclusive  right  to  the  added  matter,  if  any,  to  the 
satisfaction  of  the  comptroller,  with  liberty  to  apply  to 
the  court  in  case  of  difference.  The  applicants  to  pay  the 
costs  of  the  motion. 

Solicitors,  E,  Flux  &  Leadhitter,  for  W.  H.  TilleU  & 
Co,,  Norwidi ;  Solicitor  to  the  Board  of  Trade. 


S;5:-}  -^    Feb.  9-13. 

In  re  Fuente's  Trade-Marks,  (a.) 

Trade-mark  —  Registraiion  —  New  mark  —  Previous 
fraudulent  user  —  Omission  of  misleading  words — 
Refusal  of  registraiion — Patents,  Designs,  and  Trade- 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  74  (11).    . 

In  1887,  F.  applied  to  register  as  a  new  mark  certain 
labels  to  be  applied  gw  trade-marks  to  cigars.  Previous 
to  1887  he  Jiad  used  the  marks  on  cigar  booces  in  com- 
bination with  the  word  **  Habana,**  though  the  cigars 
contained  in  the  boxes  were  in  fact  of  Mexican  grovuth 
and  manufacture.  There  were  words  in  the  labels 
used  by  F.  previously  to  1887,  implying  that  he  was 
the  successor  in  business  of  a  certain  firm  of  M.  &  Co., 
which  he  was  not.  The  marks  for  the  registration  of 
which  as  new  marks  application  was  made  in  1887 
omitted  the  word  "  Habana,**  and  stated  the  true  place 
of  the  applicant's  manufactory,  and  gave  the  applicant's 
own  name,  loithout  any  false  addition  as  to  previous 
businesses. 

Held,  that  the  former  fraudulent  user  of  the  marks 
disentitled  the  applicant  to  have  them  registered  as  new 
marks,  even  though  the  dishonest  portions  were  omitted, 
since  to  permit  registration  would  in  effect  be  allowing  the 
applicant  to  benefit  by  his  former  fraudulent  conduct. 

Summons. 

This  was  a  summons  under  the  Patents,  &c.,  Act, 
1883,  originally  taken  out  by  one  Jos§  Fuente,  and 
carried  on  by  his  representatives  after  his  death  pend- 
ing the  proceedings,  that  the  GomptroUer-General 
might  be  directed  to  proceed  with  the  application  of 
Jose  Fuente  notwitiistanding  the  op]x>sition  of  L.  and 
H.  Pinto.  An  application  had  been  made  on  the  10th 
of  September,  1887,  by  Jose  Fuente  to  register  two 
trade-marks  hereinafter  called  respectively  '^La 
Bepublica  Francesa  de  la  Union"  trade-mark,  and 
the  *'  Plantacion  de  la  Union  "  trade-mark  in  respect 
of  tobacco  whether  manufactured  or  unmanufactured. 

There  was  also  an  application  to  register  another 
mark  called  '*  La  Union  "  as  an  old  trade-mark,  but 
this  part  of  the  case  does  not  call  for  a  report. 

(a.)  Reported  by  J.  W.   Greio,  Esq.,  Barrister-at-» 
Law. 
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The  *' La  Eepublica  Francesa  de  la  Union"  mark, 
No.  67,419  {Trade-Marks  Journal,  Feb.  22,  1888,  p. 
234)  consisted  of  three  labels.  The  first  label  had 
two  seated  female  figures  lightly  clad  holding  between 
them  a  medallion  containing  a  laureated  head.  Over  the 
label  were  the  words  '*  La  Republica  Francesa  "  in  one 
line  in  large  type,  and  below,  the  words  '*De  la 
Union "  in  smaller  type,  and  then,  in  another  line, 
**Fabrica  do  Tabaccos  Superiores"  in  still  smaller 
type.  Below  the  medallion  were  the  words  **  De  J. 
Fuente,  Vera  Cruz."  The  second  label  was  an  oval, 
and  contained  the  words  "Vera  Cruz,"  with  J. 
Fuente*  s  name  written  across  them.  The  third 
label  was  similar  to  the  first,  but  of  smaller  size.  The 
applicant  described  himself  in  the  application  to 
register  as  successor  to  Madraz  y  Ca.,  Vera  Cruz, 
Mexico,  and  the  description  of  goods  to  which  he 
proposed  to  apply  the  trade-mark  was  "Tobacco, 
whether  manufactured  or  unmanufactured." 

The  "  Plantacion  de  la  Union  "  trade-mark,  which 
was  numbered  67,418  in  the  Trade-MarJcs  Journal  of 
June  13,  1888,  also  consisted  of  three  labels.  The 
first  represented  a  plantation,  over  which  were  the 
words  "Plantacion  de  la  Union,"  "Fabrica  de 
Tabaccos  Superiores,"  and  below,  the  words  "  De  J. 
Fuente,  Vera  Cruz."  The  second  label  was  a  smaller 
representation  of  the  one  just  described,  while  the 
third  one  was  an  oval  with  the  words  **  Vera  Cruz  " 
and  J.  Fuente*8  name  written  across  them.  The 
applicant  described  himself  in  the  same  way  as  in  the 
other  application,  and  the  trade-mark  was  to  be 
apj^ed  to  the  same  description  of  goods. 

The  evidence  showed  that  for  some  years  previous 
to  1887  the  same  marks  had  been  used  by  the  appli- 
cant, except  that  instead  of  his  own  name  appear- 
ing on  them  the  labels  contained  the  name  of 
his  predecessors,  Madraz  y  Ca.,  with  the  address 
"  Habana  "  as  part  of  the  label.  The  applicant  or  his 
predecessors  had  never  had  any  factory  or  place 
of  business  at  Havana,  and  the  cigars  sold  by  him 
were  made  at  Vera  Cruz,  in  Mexico.  Shortly  before, 
or  immediately  after,  the  passing  of  the  Merchandise 
Marks  Act,  1887  (50  &  51  Vict.  c.  28),  the  applicant 
discontinued  the  use  of  the  name  of  Madraz  y  Ca.  and 
the  address  of  "Habana,"  and  substituted  his  own 
name,  De  J.  Fuente,  and  his  true  address.  Vera  Cruz, 
lie  grounds  of  opposition  to  both  the  applications 
contfiSned,  amongst  others,  the  following  objec- 
tions : — "  That  the  applicant  has  used  the  word 
'  Habana '  in  conjunction  with  the  said  trade-mark  in 
such  a  way  as  to  amount  to  or  convey  a  misrepre- 
sentation." "  That  the  applicant  has  used  in 
conjunction  with  the  said  trade-mark  a  statement 
conveying  or  intending  to  convey  to  the  public  the 
impression  that  he  is  the  successor  in  business  of  the 
firm  of  Madraz  y  Ca.,  whereas,  in  fact,  he  is  not  such 
successor."  The  grounds  of  opposition  to  the 
Plantacion  de  la  Union  trade-mark  also  contained 
the  following  objection : — "The  applicant  has  never 
used  the  said  trade-mark  in  the  way  in  which 
he  proposes  to  register  the  same.  The  words  *  Vera 
Cruz '  on  the  trade-mark  has  been  substituted  for  the 
word  *  Habana,*  which  has  been  used  on  a  trade-mark 
so  as  to  amount  to  or  convey  a  misrepresentation.** 

Neville,  Q,C.y  and  F.  B.  Muir,  for  the  applicant. — 
The  word  **  Habana**  has  not  been  used  since  1884, 
and  its  use,  correct  or  otherwise,  ought  not  now  to  be 
allpwed  to  stand  in  the  way  of  an  honest  application 
to  register.  The  case  of  Newman  v.  Pinto,  W.  N., 
1887,  p.  119,  is  a  decision  that  where  the  whole  cir- 
cumstances show  fraud  the  court  will  not  assist,  but 
there  is  nothing  of  that  sort  here,  as  the  cigars  were 
well  known  to  be  of  Mexican  origin,  and  there  is 
nothing  in  our  present  mark  which  cannot  -be  regis- 


tered— there  is  nothing  in  it  common  (i.e.,  open)  to 
the  trade  as  defined  in  Burland  v.  Broxhrnra  OH  0)., 
38  W.  R.  89,  42  Ch.  D.  274,  where  common  to  the 
trade  is  shown  to  mean  anything  the  trade  can 
legitimately  use. 

Aetorij  Q,C.,  J,  Cutler ,  and  McCoU,  for  the  oppon- 
ents.— ^There  has  previously  been  a  fraudulent  mer  of 
the  same  mark  with  a  slight  difference.  The  a|^- 
cant  cannot  now  be  allowed,  by  omitting  the 
fraudulent  part,  to  benefit  by  the  former  ua».  T3» 
case  is  primce  impressioniSf  but  is  an  instance  where  the 
rule  should  be  applied  that  he  who  comes  to  this 
court  must  come  with  clean  hands. 

Neville,  Q.C.,  in  reply. — It  is  solely  a  questioQ 
whether  the  personal  disability  created  by  the  fomer 
fraudulent  user  is  to  be  allowed  to  prevent  an  honest 
applicant  from  getting  his  mark  registered  after  thai 
user  has  been  discontinued.  It  would  be  unjust  to 
say  that  once  tainted  this  mark  is  always  tainted. 

RoMEE,  J. — ^There  are  three  applications  before  me. 
[His  lordship  dealt  first  with  the  appUcation  to 
register  ^'  La  Union  *'  as  an  old  trade-mark,  which  he 
dismissed  on  the  ground  that  the  mark  was  not  an 
old  mark.  He  then  continued : — ]  But  that  leaT» 
the  court  to  consider  the  application  so  far  as  concerns 
two  new  marks,  No.  67,419  and  No.  67,418.  Those 
two  marks  may  be  dealt  with  together,  for  substan- 
tially the  points  arising  with  regard  to  them  are  the 
same,  and  in  my  judgment  I  wiU  confine  my  obsenn- 
tions  to  the  trade-mark  67,418,  which  has  hm. 
referred  to  as  the  Plantacion  trade-mark. 

It  is  contended  on  behalf  of  the  respondents  that 
the  application  to  register  that  trade-mark  should  be 
refused  because  of  the  facts  that  I  am  about  to  refer  to : 
That  mark,  though  new  in  the  sense  of  not  humg 
been  used  prior  to  1875,  has,  in  fact,  been  used 
several  years  prior  to  this  application,  and  sttentim 
is  called  to  the  way  in  whicii  that  mark  has  been 
used,  though  not  quite  in  the  form  set  forth  in  the 
Trade-Marks  Journal.  As  used,  instead  of  having 
the  words  at  the  bottom,  beiog  the  name  of  De  J. 
Fuente,  the  applicant,  and  the  address,  Vera  CnUt 
which  is  now  the  place  of  residence  or  factory  of  the 
applicant,  the  mark  as  used  contained  the  name  of 
Madraz  y  Ca.  as  the  predecessors  in  title  of  Fuente, 
with  the  address  "  Habana,"  and  stamped  upon 
the  boxes  which  contained  the  cigars  coming  from 
this  factory  occur  the  words  **  Plantacion  de  la 
Union,*'  and  underneath,  but  as  part  of  the  stamp, 
the  word  *' Habana** — between  the  two  words  ap- 
pearing the  initials  of  the  applicant*8  predeccssore, 
Madraz  y  Ca.  The  box  also  contains  a  smaller  label 
with  the  word  "Habana**  printed  on  it,  and  the 
initials  "Madraz  y  Ca.*'  written  across  it  It 
appears  that  in  the  form  which  I  have  mentioned, 
and  not  otherwise,  the  mark  which  it  is  now  sought 
to  have  registered  has  been  used  for  several  years  and 
in  no  other  form. 

But  it  appears  as  the  result  of  the  evidence  before 
me  that  at  or  about  the  year  1887,  on  the  passingoj 
the  Merchandise  Marks  Act  of  1887,  the  applicant 
discontinued  using  the  mark  the  word  *'  Habana/  in 
any  shape  or  form,  and  used  instead  his  own  nam^ 
with  the  address  of  Vera  Cruz,  in  Mexico.  It  fnrther 
appears  that  there  was  an  application  made  by  ^®^ 
to  register  the  trade-mark  as  used  in  the  form  vh^ 
gave  the  name  of  his  predecessors  in  title  as  the 
owners  of  the  mark,  with  the  address  of  "Habana 
as  the  place  of  residence.     That  application  was  not 

Eroceeded  with,  and  in  lieu  of  it  the  application i^ 
efore  me  was  made,  and  made  as  far  back  as  the  lOtH 
of  September,  1887.  . 

With  regard  to  the  contention  on  the  part  of  tM 
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ippHcant  that  sincG  the  time  I  have  mentioned,  or 
even  since  1885,  he  has  not  used  the  label  with  the 
word  '*  Habana "  upon  it  at  all,  I  find  there  is  no 
evidence  that  any  box  of  his  cigars  with  any  label  of 
his  which  does  not  contain  the  word  "  Habana  "  upon 
it  has  ever  been  seen  in  this  country ;  and  though  Mr. 
Faente  in  his  affidavit  made  a  general  statement  as  to 
his  not  having  used  the  label  in  its  old  form  since  the 
time  I  have  mentioned,  owing  to  his  death  the  re- 
spondents have  had  no  opportunity  of  cross-examin- 
ing him  upon  that.  But  so  far  as  I  can  gather  from 
the  evidence,  whatever  may  have  been  the  intention 
of  Mr.  Fuente,  or  even  his  practice  in  Vera  Cruz, 
it  does  not  appear  that  he  has  sent  any  cigar  boxes  to 
this  country  having  upon  them  a  label  in  the  form  in 
which  it  is  now  sought  to  have  them  registered. 

Under  these  circumstances  the  respondents  say  that 
the  application  should  be  refused,  because  of  the 
aUeged  fraudulent  user  by  the  applicant  and  his  pre- 
deoessors  of  substantinJly  this  very  mark.  The  first 
question  which  arises  is  this,  Was  the  mark  as  used 
n^ndulent?  I  have  come  to  the  conclusion  that  it 
was.  Inside  the  box,  and  looking  at  the  label  as 
used,  as  appears  from  the  exhibit  before  the  court,  it 
is  dear  to  me  that  the  representation  is  there  made 
that  Madraz  y  Ca.,  who  were  the  predecessors  of 
Puente,  had  their  place  of  business  at  "Habana." 
But  it  does  not  rest  there.  The  mark  on  the  box 
itself,  which  is  burnt,  and  to  which  I  before  referred, 
also  supports  the  view  that  the  representation  is 
being  made  that  the  words  "  Plantacion  dela  Union  ** 
were  being  used  with  reference  to  cigars  coming 
from  Habuia.  And  that  is  also  further  supported  by 
the  small  label  to  which  I  have  referred,  having  the 
word  ''Habana"  upon  it,  and  the  name  of  Fuente*s 
predecessors  in  title  written  across  it. 

I  come  to  the  conclusion,  therefore,  that  the  trade- 
mark which  it  is  now  sought  to  register  as  in  fact 
used  with  certain  words  put  there  in  the  place  of  the 
word  Fuente  of  Vera  Cruz  was  used  fraudulently  for 
several  years,  and  used  up  to  the  time  when  the 
apdication  was  made  for  registration  of  this  mark. 

under  these  circumstances  I  have  to  consider 
whether  the  applicant  is  entitled  to  get  this  mark 
registered  as  a  new  mark.  On  the  whole,  I  think  he 
is  not  so  entitled.  It  is  clear,  and,  indeed,  was  ad- 
mitted, and  rightly  admitted,  by  one  of  the  applicant's 
counsel  in  the  course  of  his  argument,  that  the  ob- 
ject of  the  applicant  in  this  case  in  applying  for 
registration  of  this  mark  as  a  new  mark  is,  in  effect, 
to  enable  him  to  get  the  benefit  of  the  old  user— 
that  is  to  say,  the  old  user  which  I  have  come  to  the 
conclusion  was  a  fraudulent  user.  That,  it  appears 
to  me,  ought  not  to  be  allowed.  I  think  if  this 
mark  was  registered  it  would  give  the  applicant,  in 
^fect,  the  benefit  (a  benefit  to  which  he  is  not  en- 
^ed)  of  the  old  user.  Fiu^her,  I  think  that  the 
effect  of  the  registration  in  this  case  might  well  be 
odculated  to  deceive.  I  think  that  any  jxjrson  who 
w  been  accustomed  to  deal  with  the  cigars  under 
the  old  form  of  the  label,  and  who  had  been  led  to 
Wieve  that  the  cigars  came  from  Habana,  might  still 
beled,  by  cigars  under  the  new  form  of  the  la&l,  into 
believing  that  they  also  were  Habana  cigars,  for 
he  would  not  unnaturally  remember  the  old  label 
which  he  would  find  substantially  the  same  as  the 
'WW  one,  and  either  might  not  notice  or  might  not 
JWredate  the  difference  between  the  two  arising 
™n  the  substitution  of  the  words  Puente  of  Vera 
JJuz  for  the  words  **  Madraz  y  Ca.,  Successores, 
Habana." 

Andasit  occurs  tome  the  point  might  be  putinanother 
J^y .  Suppose  the  case  had  come  before  the  court  as 
xoUows  -.—Application  by  Mr.  Fuente  to  register  the 
'''w^^k  as  a  new  one,  saying  nothing  whatever  about 


prior  user.  Answer  put  in  on  behalf  of  the  opponents. 
This  is  not  a  new  mark,  it  is  substantially  an  old 
mark  as  used,  which  shows  on  the  face  of  it  that  that 
is  so.  That  would  be  an  answer  to  the  claim  but  for 
the  reply  which  the  applicant  in  this  case  asks  the 
court  to  allow  him  to  establish  to  this  effect :  I  used 
the  label  and  the  trade-mark  referred  to,  and  I  used 
it.  not  for  Habana  cigars,  but  for  Mexicans,  and  I 
ask  the  court  to  allow  me  to  show  for  my  own  benefit 
on  this  application,  and  in  support  of  it,  that  my  old 
user  was  fraudulent  and,  therefore,  ought  to  be  re- 
moved from  my  path.  In  my  judgment  he  ought 
not  to  be  allowed  to  rely  on  tnat  before  the  court  in 
order  to  assist  him  in  getting  this  mark  registered. 
As  I  said  at  first,  the  substance  of  the  application  is 
that  the  applicant,  by  registering  this  as  a  now  mark, 
may,  in  substance,  get  the  benefit  of  his  old  fraudu- 
lent user.  The  point  is  a  new  one,  and  I  will  not  be 
the  first  judge  to  assist  the  applicant  in  a  case  of  this 
kind.  Having  regard  to  this  decision  it  is  unnecessary 
for  me  to  consider,  and  therefore  I  do  not  decide,  the 
other  points  which  have  arisen  in  this  case,  and  in  my 
judgment  aU  three  applications  fail,  but  with  regard  to 
costs  I  feel  bound  now,  having  had  the  whole  of  the 
evidence  before  me,  to  express  my  strong  disapproba- 
tion of  the  evidence  given  by  Mr.  Pinto  and  of  his 
conduct  in  reference  to  these  marks,  and,  having  re- 
gard to  what  he  has  said  on  oath,  his  cross-examina- 
tion, and  his  conduct,  in  dismissing  these  applications, 
to  mark  my  sense  of  Mr.  Pinto^s  conduct,  I  dismiss 
them  without  costs. 

Solicitor  for  the  applicant,  S.  Chapman. 

Solicitor  for  the  respondents,  J,  Curtice, 


Q.  B.  Div.  (A.  L.  Smith  )  a^^i  i^  oi 

and  Grantham,  JJ.)     /  Apnl  14,  23. 

HOARK  V,   NlBLETT.   (a.) 

Married  woman — Joint    cojitract — Separate   lidbility — 
Bes  judicata. 

The  rule  in  KendaU  v.  Hamilton,  28  W.  R.  97,  4 
App,  Cos.  504,  that  a  judgment  {although  unsatisfied) 
against  one  of  tvjo  joint  contractors  for  breach  of  the 
contract  is  a  bar  to  a  subsequent  aciion  for  the  same 
breach  against  the  other  joint  contractor^  applies  where 
that  other  is  a  married  woman,  and  therefore  bound  only 
as  to  Iter  separate  estate. 

This  was  an  appeal  from  a  decision  of  the  judge  of 
the  Clerkenwell  County  Court  directing  that  a  non- 
suit should  be  entered. 

The  facts  and  arguments  sufficiently  appear  from 
the  judgments  of  the  court. 

W,  Willis,  Q,C„  and  E,  T,  Blachvell,  for  the  plain- 
tiff. 

Gerard  Laing,  for  the  defendant. 


Cur,  adv,  indt, 
-The  following  written  judgments  were 


April  23. 
delivered : — 

A.  L.  Smith,  J. — ^The  question  in  this  case  is^ 
whether  the  learned  judge  of  the  county  court  at 
Clerkenwell  was  right  in  nonsuiting  the  plaintiff. 

The  circumstances  are  as  follows  : — By  agreement 
in  writing  dated  the  19th  of  September,  1888, 
Charles  Niblett,  the  husband  of  the  present  defend- 
ant, by  his  agent,  Vincent,  contracted  to  let  to  the 

(a.)  Reported  by  T.  R.  Colquhoitn  Dill,  Esq.,  Bar- 
rister-at-Law. 
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Eeo.  v.  JxroaE  of  thb  Halifax  County  Court  and  Baibstowe. 
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plaintiff,  a  marridd  womcui,  No.  42,  Upper  Bedford- 
place,  RnsseU-square,  together  with  the  furniture  and 
•effects  therein  for  the  term  of  one  year,  and  thereby 
contracted  to  give  to  the  plaintiff  the  option  of 
purchasing  such  furniture  and  effects.  This  contract 
Charles  Niblett  broke,  and  thereupon  the  plaintiff 
sued  him  for  not  letting  the  house  to  her  and  for 
not  giving  her  the  option  to  purchase,  and  ultimately 
recovered  judgment  against  Imn  for  £30  damages  and 
costs. 

Charles  Niblett  only  in  part  satisfied  this  judgment 
■cmd  then  became  bankrupt.  The  plaintiff  hereupon 
commenced  another  action  against  the  present  defend- 
ant, the  wife  of  Charles  Niblett,  upon  the  same 
contract  and  for  the  same  breaches  for  which  she 
had  sued  Charles  Niblett. 

Objection  was  taken  that  this  second  action  was 
not  maintainable  by  reason  of  the  well-established 
rule  of  law  that  a  joint  contractor  cannot  be  sued  in 
a  second  action  upon  the  same  contract,  though  not  a 
party  to  the  first  action  in  which  judgment  had  been 
recovered,  the  reason,  as  I  understand  it,  being  that 
there  can  only  be  one  judgment  upon  one  entire  con- 
tract :  Kendall  v.  Hamilton ;  Hammond  v.  Schofialdy 
X1891]  1  Q.  B.  453  (per  Vaughan  Williams,  J.,  at 
p.  457). 

The  learned  judge  held  the  objection  well  founded, 
and  nonsuited  the  plaintiff. 

The  way  the  plaintiff  sought  to  make  out  a  case 
.  against  the  defendant  was  by  showing  that  Vincent 
in  reality  contracted  with  her  not  only  on  bejialf  of 
Charles  Niblett,  as  stated  in  the  contract,  but  also  on 
behalf  of  his  wife,  the  present  defendant,  and  it  must 
be  taken  that  legal  evidence  can  be  produced  in  that 
behalf. 

This  case  may  therefore  be  discussed  upon  the 
hypothesis  that  both  the  husband  and  the  wife  had 
.signed  the  contract  of  the  19th  of  September,  1888. 
Mr.  Willis,  for  the  plaintiff,  asserts  that  even  if  this 
were  so  the  husband  and  wife  are  not  joint  contrac- 
tors upon  one  entire  contract,  because  by  the  contract 
the  wife  could  only  contract  in  respect  of  her  separate 
estate,  whereas  the  husband  contracted  personally, 
and  he  says  that  consequently  there  were  two  con- 
tracts, and  not  one.  It  must,  however,  be  pointed 
out  that  they  both  contracted  by  one  contract  in 
writing  to  do  the  same  identical  thinf,  they  both 
committed  the  same  breaches,  and  both  became  liable 
for  the  same  amount  of  damages.  Why,  then,  is  this 
not  one  entire  contract  jointly  entered  into  by  both  ? 

The  argument  of  Mr.  Willis  goes  the  length  of 
asserting  that  a  married  womcm  cannot,  by  possibility, 
enter  into  a  joint  contract,  for  if  she  enters  into  a  con- 
tract conjointly  with  another  she  must  always  con- 
tract in  respect  of  something  in  respect  of  which  the 
other  does  not  contract,  and  that  this  is  so  even  if  she 
jointly  contracts  with  another  married  woman.  This 
proposition  I  have  never  heard  before,  and  I  do  not 
agree  with  it.  Fry,  L.J.,  in  the  case  of  WhiUaker 
V.  Kershaw,  ante,  p.  25,  45  Ch.  D.,  at  p.  329, 
Bays:  *'The  effect  of  section  1,  sub-section  2,  of 
the  Married  Women's  Property  Act,  1882,  as  it 
appears  to  me,  is  to  allow  a  married  woman  to 
TO  sued  in  respect  of  anything  in  respect  of 
which  a  man  coidd  be  sued ;  subiect  to  tlus,  that 
her  power  to  contract  is  limited,  and  that  the 
remedy  is  confined  to  her  separate  estate.  The  right 
of  action  is  the  same  as  against  a  man,  but  the  rdief 
is  different."  It  seems  to  me  that  she  can  contract  in 
the  same  way  as  a  man ;  subject  to  this,  that  she 
must  have  separate  estate  at  the  date  of  contract, 
which  the  man  of  course  need  not.  It  appears  to  me 
that  Mr.  Willis  is  in  this  diflBlculty— if  the  defendant 
had  separate  estate  when  she  contracted,  she  can  con- 
tract as  a/eme  sole,  and  consequently  can  enter  into  a 


joint  contract  and  if  she  has  not,  she  cannot  contract 
at  all.  So,  whichever  way  it  is  taken,  the  plaintX 
cannot  succeed,  for  if  the  defendant  had  septrate 
estate  then  the  rule  of  law  about  joint  contractors 
applies,  and  if  not  then  she  cannot  be  sued.  Vhid^- 
ever  way  you  take  it  the  plaintiff  must  be  nonsaited. 
For  these  reasons  it  appears  to  me  that  the  leaned 
county  court  judge  was  right  in  nonsoitiiig  tiie 
plaintiff.  It  is  unnecessary  to  decide  any  furtiier 
point  taken  by  the  defendant,  and  in  my  judgmoit 
this  appeal  must  be  dismissed,  with  costs. 

Grantham,  J. — In  my  judgment  this  nonsmt  was 
riffht.  The  plaintiff  contended  that  the  goods,  the 
8m)ject  of  thu  action,  being  claimed  by  Mrs.  Niblett 
in  her  husband's  bankruptcy  as  her  goods  and  not 
Mr.  Charles  Niblett*8  at  the  time  the  contxact  vas 
made  by  him  with  the  plaintiff,  the  plaintiff  can  now 
sue  Mrs.  Niblett  and  recover  against  her  sepaiaie 
estate  the  damage  for  a  breach  of  so  much  of  the 
contract  made  between  the  plaintiff  and  Mr.  Niblett 
as  relates  to  these  goods.  A^uming  there  had  been 
no  proceedings  taken  under  this  contract  which  ended 
in  judgment  being  obtained  by  the  plaintiff  against 
Charles  Niblett,  I  think  the  plaintiff  could  have  maia- 
tained  such  an  action,  but  as  in  this  case  the  plaintiff 
first  sued  Charles  Niblett,  not  as  agent  at  all,  bat  as 
principal,  and  got  judgment  against  him,  she  cannot 
now  sue  the  wife. 

The  action  could  only  be  maintained  on  one  of  tvo 
grounds — either  that  she  was  an  iindisdoeed  princi- 
pal, or  else  that  she  was  a  feme  sole  dealing  with  her 
separate  estate.  If  the  former  the  plaintiff,  is  pre- 
cluded from  maintaining  it  because  the  only  written 
contract  is  one  by  Vincent,  as  agent  for  the  husband, 
and  if  the  husband  is  treated  as  agent  for  the  wife, 
then  there  is  a  judgment  outstanding  against  the 
agent,  and  until  that  is  set  aside  you  cannot  matntain 
another  action  against  the  principal.  And  if  yon 
treat  it  as  an  action  against  the  wife,  contracting  ia 
reference  to  her  separate  estate,  she  must  have  entered 
into  a  joint  conti^ot  with  her  husband,  because,  the 
transaction  being  one,  the  contract  being  one,  the 
subject-matter  of  the  contract  being  the  same,  it  is 
exactly  the  same  cause  of  action  on  which  the  plais- 
tiff  first  sued — ^viz.,  a  contract  to  put  her  in.possessww 
of  these  goods,  and  she  having  ootained  a  judgment 
on  that  cause  of  action,  it  must  be  treated  as  a  judg- 
ment obtained  against  one  of  two  joint  oontnotois, 
and  no  authority  has  been  suggested  that  takes  ^ 
case  out  of  the  ordinary  law  above  ref eired  to. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff.  Law  A  Sons. 

Solicitor  for  the  defendant,  E.  W.  Essell. 


Rbg.  v.  Judge  of  the  Halifax  County  Coubt  AJro 

Baihstowe.  (a.) 
Couivty  court — Jurisdiction — Validity  of  paitni'-^^Tm 

to  any  franchise  ''—County  Courts  Act,  1888  (oU^ 

Vict,  c.  43),  a.  56. 

The  privileges  granted  to  an  inventor  hy  Utter*  /^^ 
are  a  ''franchise  "  within  the  meaning  of  sediw^^ 
the  County  Courts  Act,  1888.  A  county  court  wj 
therefore,  no  jurisdiction  to  entertain  an  action  in  ichia 
the  title  to  letters  patent  is  in  question, 

Ca.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bsr- 
rister-at-Law. 
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High  Coubt. 


Reg.  v.  Jttdoe  of  the  Halifax  County  Coukt  xnd  Baikstowe. 


High  Coubt. 


In  this  case  a  rule  nisi  had  been  obtcuned  calling 
npon  the  judge  of  the  Halifax  County  Court  to  show 
cause  why  a  mandamus  should  not  issue  directing  him 
to  hear  and  determine  an  action  for  the  infringement 
of  a  patent  which  had  been  commenced  in  his  court. 

The  plaintiff  alleged  that  the  defendant  had 
mfringea  his  patent,  and  the  action  was  brought  to 
lecoyer  thirteen  guineas  damages  for  the  infringe- 
ment. The  defendant  disputea  the  validity  of  the 
patent.  The  county  court  judge  held  that  he  had  no 
jurisdiction  to  try  the  action,  and  nonsuited  the 
plaintifr.  The  plaintiff  then  obtained  the  rule  nisiy 
which  now  came  on  for  argument. 

T.  Terrell  showed  cause  against  the  rule. — Such  an 
action  as  the  present  is  not  within  the  ordinary 
jurisdiction  of  the  county  court  as  defined  by  section 
56  of  the  County  Courts  Act,  1888.  Actions  relating 
to  patents  are  regulated  by  the  Patents,  Desifips,  and 
Trade-Marks  Act,  1883  (46  &  47  Vict.  c.  57).  Sec- 
tions 28-32  of  that  Act  deal  with  legal  proceedins^s, 
and  "the  court"  therein  referred  to  is  defined  by 
section  117  to  moan  "her  Majesty's  High  Court  of 
Justice  in  England  " ;  the  procedure  imder  the  Act 
generally,  and  in  particular  the  provisions  of  section 
29,  as  to  delivery  with  the  statement  of  claim  in 
an  action  for  infringement  of  particulars  of  the 
breaches  complained  of  could  not  be  followed  in  the 
coonty  court.  Moreover,  patent  cases  are  excepted 
from  the  jurisdiction  of  the  county  courts  by  section 
56  of  the  County  Courts  Act,  1888,  for  the  word 
"franchise"  in  that  section  includes  patent  rights: 
Blackst  Comm.,  vol.  2,  p.  37,  sub  vor.  Franchise; 
Termes  de  la  Ley,  sub  voc.  Franchise.  [Charles,  J. 
referred  to  Finch's  Law,  c.  14,  pp.  164-167,  where 
instances  of  franchises  are  given,  and  there  is  no 
mention  of  letters  patent.] 

R,  A,  Daley  in  support  of  the  rule. — A  patent  is  not 
a  franchise ;  that  expression  relates  to  rights  affecting 
real  property,  such  as  a  right  to  hold  markets  ana 
take  tolls:  Bastall*s  Entries,  p.  382;  Com.  Dig., 
»tt6  roc.  Franckise;  Chitty's  Prerogative,  p.  119, 
where  a  list  of  fourteen  franchises  is  given,  and 
letters  patent  are  not  included.  In  section  56  the 
word  immediately  follows,  and  is  to  be  taken  as 
ejutdem  (jeneris  with,  the  words  **  toll,  fair,  market." 
The  Patents  Act,  1883,  only  regulates  the  practice  in 
patent  actions ;  that  practice  could  be  adopted  in  the 
county  courts;  provision  now  exists  for  delivery  of 
particulars  where  the  claim  exceeds  40s.  This  is  a. 
personal  action,  and  the  Patents  Act  has  not  taken 
sway  the  jurisdiction  of  the  county  court:  In  re 
f^tmrt  V.  Jonesy  1  W.  R.  20,  1  E.  &  B.  22. 

Terrelly  in  reply. — It  was  not  intended  that  the 
county  courts  shoudd  have  jurisdiction  in  matters  of 
>ach  difficulty  as  the  investigation  of  titles  to  here- 
ditaments or  to  letters-  patent,  and  there  is  no 
jeoorded  instance  of  the  validity  of  a  patent  having 
"Wn  tried  in  a  county  court. 

Cur,  ado,  vuU, 

April  22.— Pollock,  B.,  delivered  the  judgment  of 
the  Court. — This  action  was  commenced  in  the  county 
court  of  Yorkshire,  holden  at  Halifax,  for  the  in- 
fnusnment  of  a  patent.  The  defendant  denied  the 
jalidity  of  the  patent,  and  upon  the  case  coming  on 
for  hearing  the  judge  declined  to  hear  it,  upon  the 
ground  that  the  court  had  no  jurisdiction.  The  plain- 
tmthen  applied  to  this  court  for  an  order  directing 
!i*  ^^^8°  ^  proceed  with  ihe  case.  The  question, 
tnerefore,  for  our  determination  is  whether  or  no  the 
county  court  has  jurisdiction  to  try  such  an  action 
Jhere  the  plaintiff's  title  to  the  patent  is  in  issue, 
-wo  mstance  of  such  an  action  having  been  tried  in  a 
county  court  was  brought  to  our  attention,  and  there 


are  good  reasons  why  in  practice  such  actions  should 
be  brought  in  the  superior  courts.  The  right  of  the 
Crown  to  grant  letters  patent  to  a  person  for  the  sole 
use  of  any  art  first  invented  by  him  is  a  part  of  the 
ancient  royal  prerogative ;  this  right  has  been  limited 
by  the  Statute  of  Monopolies,  but  the  grant  is  founded' 
on  the  common  law  right  of  the  sovereign.  In  modem 
times,  although  the  right  conveyed  to  a  subject  by  a 
patent  is  the  same  as  in  the  time  of  James  I.,  and  an 
action  is  now,  as  then,  maintainable  by  the  grantee 
of  a  x)atent  against  anyone  who  causes  him  damaee 
by  an  infringement,  the  procedure,  which  is  necessaruy 
pecuHar  in  ite  requirements  as  to  particulars,  inspec- 
tion, and  other  matters,  has  been  dealt  with  first  by 
rules  of  court  and  later  by  statutes.  The  existing 
Act  (by  which  the  earlier  provisions  have  been  re- 
pealed) is  46  &  47  Vict.  c.  57.  Sections  28  to  32  pro- 
vide in  detail  for  the  procedure  of  "  the  court  "ma 
patent  action,  and  by  section  117  '*  the  court ''  is  de- 
nned as  meaning  '*her  Majesty's  High  Court  of 
Justice  in  England.**  Hence  either  party,  plaintiff 
or  defendant,  who  is  desirous  of  avaifing  himself  of 
such  procedure  can  do  so  only  where  the  action  is  in 
that  court.  It  was  ar^ed  before  us  that  this  alone 
would  denote  such  cm  mtention  on  the  part  of  the 
Legislature  that  all  proceedings  in  patent  actions 
should  take  place  in  the  High  Court  as  to  deprive  the 
county  courts  of  jurisdiction.  We  think,  however, 
that  this  proposition  does  not  exhaust  the  question, 
and  that,  although  it  is  not  without  some  weight,  it 
is  by  no  means  conclusive.  We  must,  therefore,  next 
look  to  see  what  is  the  jurisdiction  of  the  county 
courts. 

The  jurisdiction  of  the  county  court  is  given 
by  the  original  County  Court  Act  of  1846  (9  &  10 
Yict.  c.  95),  s.  58,  and  the  same  language,  with  a 
variation  as  to  pecuniary  limit,  occurs  in  the  Act  of 
1888,  s.  56.  By  this  section  **  all  personal  actions 
where  the  debt,  demand,  or  damage  claimed  is  not 
more  than  £50  **  may  be  commencea  in  county  courts  •■ 
The  words  ** personal  actions**  clearly  include  an 
action  for  the  mfringement  of  a  patent,  but  in  both 
of  these  Acts  the  following  proviso  occurs: — **The 
court  shall  not  have  cognizance  of  any  action  of 
ejectment,  or  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments,  or  to  any  toU,  fair,  market, 
or  franchise  shall  be  in  question,  or  for  any  libel  or 
slander,  or  for  seduction,  or  for  breach  of  promise  of 
marriage,**  and  it  was  contended  on  behalf  of  the  de- 
fendant that  **  franchise  **  includes  the  right  or  pri- 
vilege which  is  granted  by  a  patent  for  a  new  inven- 
tion. 

The  primary  meaning  of  the  word  "franchise," 
as  its  orie^in  denotes,  is  a  freedom,  but  it  has  been 
used  in  the  language  of  the  law  m  a  wider  sense, 
as  including  a  liberty  or  privilege.  In  Termes- 
de  la  Ley  the  only  meaning  given  to  it  is  "an 
immunity  or  exemption  from  ordinary  jurisdic- 
tion.** The  various  rights,  however,  which  it  aptly 
describes  are  dwelt  upon  at  great  length  in  Viner  and 
Comyn  and  in  Bacon's  Abridgment  and  in  Black- 
stone's  Commentaries,  vol.  2,  p.  37,  it  is  said 
"  franchise  and  liberty  are  used  as  synonymous  terms, 
and  their  definition  is  a  royal  privilege  or  branch  of 
the  king's  prerogative  subsisting  in  the  hands  of  a 
subject.  Being,  therefore,  derived  from  the  Crown, 
they  must  arise  from  the  king's  grant,  or  in  some- 
cases  may  be  held  by  prescription,  which,  as  has  been 
frequently  said,  pre-supposes  a  grant.  The  kinds  of 
them  are  various  and  almost  infinite."  In  Chitty*B 
Prerogative  of  the  Crown,  p.  119a,  franchise  is  de- 
fined to  bo  "a  royal  privilege  or  branch  of  the  royal 
prerogative  subsisting  in  the  hands  of  a  subject  by  a 
grant  from  the  king,"  and  for  this  he  refers  to  Findi's 
Law,  164.  - 
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In  he  Agricultuhal  Holdings  (England)  Act,  18S3. 


High  Cotjit. 


In  Comyn's  Digest  (Prerogative  D.,  30)  it  is  said, 
''The  king  may  grant  to  another  to  have  any 
franchise  or  liberty  '* ;  so  as  to  **  privileges  of  trade," 
and  under  the  head  of  "Trade"  (B.)  instances  are 
given  of  grants  by  the  king's  patent  for  the  sole 
printing  of  certain  books.  In  Darcy  v.  AUeiiiy  11 
Eep.  84b  (vol.  6,  p.  159),  the  court  said  in  dealing 
with  the  first  question — ^viz.,  whether  the  said  grant 
to  the  plaintiff  of  the  sole  making  of  cards  within  the 
realm  was  good  or  not — "  Also  such  charter  of  a 
monopoly  against  the  freedom  of  trade  and  traffic  is 
against  divers  Acts  of  Parliament,  as  9  Ed.  3,  c.  1  and 
2,  which  for  the  advancement  of  trade  and  traffic 
extends  to  all  things  vendible,  notwithstanding  any 
charter  of  franchise  granted  to  the  contrary,  or  usage 
or  custom  or  judgment  given  upon  such  charters, 
which  charters  arc  adjudged  by  the  same  parliament 
to  be  of  no  force  or  effect."  These  words  are  in- 
applicable to  the  ** first  question"  imless  the  court 
intended  to  assume  that  the  grant  of  the  sole  making 
of  cards  within  the  realm  was  a  *'  charter  of 
franchise,"  and  although  the  charter  of  franchise 
mentioned  in  the  statute  cited  apparently  referred  to 
charters  which  hod  been  g^ranted  to  corporations  or 
towns,  it  seems  to  be  a  fair  inference  that  the  court 
considered  such  charter  of  a  monopoly  as  a  charter  of 
franchise,  and  that  this  would  be  none  the  less  true 
when  the  monopoly  answered  to  the  description 
which  the  court  aeclarcd  to  be  lawful — i.e.,  "when 
any  man  by  his  own  charge  and  industry,  or  by  his 
own  wit  or  invention,  doth  bring  any  new  trade  into 
the  realm,  or  any  engine  tending  to  the  furtherance  of 
a  trade  that  never  was  used  before,  and  that  for  the 
good  of  the  realm." 

The  result  of  these  authorities  is,  in  our  opinion, 
that  "  franchise  "  does  include  such  a  right  as  was 
put  in  issue  by  the  proceedings  in  the  county  court. 
The  plaintiff,  however,  further  contended  that,  even 
assuming  this  to  be  so  with  reference  to  the  general 
meaning  of  the.  word  "  franchise,"  the  language  of 
the  exemption  is  such  as  requires  that  a  more  limited 
meaning  should  be  given  to  it.  The  sentence  in  which 
it  is  found  commences  by  exempting  from  the  county 
i30urt  jurisdiction  **  any  action  of  ejectment,  or  in 
which  the  title  to  any  corporeal  or  incorporeal  here- 
ditaments, or  to  any  toll,  fair,  market,"  shall  be  in 
question,  and  it  is  said  that  as  those  words  apply  to 
claims  in  respect  of  realty,  or  fywasi-realty,  the  word 
"  franchise  "  which  follows  ought  to  bo  limited  in  its 
meaning  to  franchises  of  such  a  character  as  involve 
the  right  to  incorporeal  hereditaments  or  rights  of  a 
similar  kind.  This  rule  of  construction  does  not  seem 
to  us  to  apply.  It  is  not  the  case  of  a  general  word 
following  one  or  more  less  general  terms  ejusdem 
generis^  in  which  it  may  properly  be  said  that  the 
meaning  of  the  subsequent  genend  word  is  cut  down 
or  governed  by  the  more  particular  word  which  pre- 
cedes it.  Here  the  category  of  exceptions  begins  by 
very  general  words,  and  then,  after  the  word  **or," 
adds  specific  causes  of  action,  and  fincdly  closes  with 
**  or  for  any  libel  or  slander,  or  for  seduction  or 
breach  of  promise  of  marriage,"  so  that  to  give  pro- 
per effect  to  the  language  used  the  legal  meaning  of 
each  word  must  be  assigned  to  it.  Upon  careful  con- 
sideration of  all  these  grounds  of  argument  we  have 
arrived  at  the  conclusion  that  the  view  acted  upon  by 
the  county  court  judge  was  correct,  and  that  this  rule 
must  be  discharged,  with  costs. 

Solicitors  for  the  plaintiff,  Ford  &  Ford,  for  0.  T, 
Bhodesy  Halifax. 

Solicitors  for  the  defendant  and  the  county  court 
judge,  J.  H.  Bridgford  for  IF.  H.  Boococky  TTft^lifi^^ 


Q,  B.  Div.  (Cave  and  ) 
Yaughan  Williams,  JJ.)  S 


Jan.  29;  April  14. 


In  re  AGRICULTUR.VL  Holdings  (England)  Act,  1883. 
GouGH  AND  Others  v,  Gough  and  Otheks.  (a.) 

Landlord  and  tenant — ComjKitsatioii  to  fenaut— Tewiiif 
for  life — Executors  of— Executors  of  landltjrd  jayicf 
compensation — Right  of  errcuiora  to  a  charge  <m  iAt 
lands — Aqricidtural  Uoldi.'ji  {England)  Ad^  1SS3 
(46  iib-kl'Vid,  c.  Gl),  8.  29. 

In  a  petition  hy  the  exicuiors  of  a  deceased lanH/rrd, 
a  tenant  for  life,  to  obtain  a  charge  upon  1a»di  ofeir 
section  29  of  the  Agricultural  Holdings  Ad,  1883.  t* 
respect  of  a  sum  paid  hy  iht  ,n  m  compensation  io  c» 
outgoing  tenanty  such  cmnp-.nsaiipn  having  been  fijeih 
valuation  before  the  dtath  <f  the  landlord,  but  nd  jm^l 
by  hiniy  the  county  court  Judge  held  that  iht  ruridm 
were  not  entitled  to  have  this  rhargc,  as  the  word  "ii&^- 
lord  "  in  the  section  did  not  include  the  execuicn  of  iif 
landlord. 

Ileldy  by  Cave,  J.  {affirming  the  decision  oftkoMst; 
court  judge)y  thai  the  word  '"landlord"  in  sectioned  of 
the  Act  does  7wt  include  the  r'-<ru<c>r«  of  the  laudlvi 
and  thaty  therefore,  the  executors  were  not  eniHk<l  to  ik- 
charge, 

Heldy  by  Vaughan  Williams,  J.,  that  "/awd?^" 
does  include  executors  of  the  lundlordy  and  tltot  thr 
executors  were  entitled  to  the  charge. 

Appeal  from  the  county  court  of  Somerset,  hddai 
at  Wells. 

A  petition  was  presented  in  the  Wells  County  Conit 
by  the  executors  of  John  Gough,  deceased,  iskipg 
for  an  order  charging  a  sum  of  £Sd  upon  a  certain 
holding  under  section  29  of  the  Agricultural  Holdings 
(England)  Act,  1S83  (46  &  47  Vict.  c.  61). 

The  late  John  Gough  was  tenant  for  life  of  a  certain 
farm,  and  in  the  year  1880  he  let  the  same  to 
John  W.  Huggett  as  tenant  from  year  to  year.  In 
March,  1889,  Huggett,  the  tenant,  gave  his  IfflJ- 
lord,  Gough,  notice  of  his  intention  to  quit  the  farm 
at  Lady  Day,  1890,  and  in  January,  1890.  he  servtdoa 
the  landlord  a  notice  of  claim  for  £130  for  ubcx- 
hausted  improvements  on  the  farm  under  the  pit)- 
visions  of  the  Agricultural  Holdings  (England)  Act 
1883,  and  on  the  '2nd  of  April  tho  hvndlord  served  oa 
the  tenant  notice  of  a  counter-claim  for  £80  for 
dilapidations.  On  the  5th  of  April  two  valuers  werf 
appointed,  and  xmder  the  provisions  of  sections  8  tfa 
42  of  the  Act  they  agreed  that  £90  was  the  sum  d« 
to  tho  tenant,  and  £oo  the  sum  due  to  the  landlord, 
leaving  a  balance  due  to  tiie  tenant  of  £3o,  whidivu 
to  be  paid  within  a  fortJiight. 

On  the  8th  of  April  Gough  died,  having  up  to  th« 
time  been  in  receipt  of  the  lands  in  question  as  ownff 
for  life.  Tho  ownership  then  passed  to  the  ream- 
derman.  On  the  24th  of  Aiiril  Gough*8  cxecotoB 
paid  the  £35  to  the  tenant,*  and  they  claimed  i 
charge  upon  the  holding  for  that  amount  The  ooIt 
question  raised  was  whether,  under  section  29  ofw« 
Act,  the  petitioners  were  entitled  to  ask  for  anordff- 

For  the  petitioners  it  was  contended  before  the 
county  court  judge  tliat  the  word  **  landlord  "ffl»^ 
tion  29  meant  the  "landlord  or  his  executors/  «» 
the  interpretation  clause,  section  61,  and  secbon*' 
were  cited  in  support  of  that  contention.  For  tw 
remainderman  it  was  contended  that  "landlord  jM 
not  include  the  executors,  inasmuch  as  "  landlord  d 
the  interpretation  clause  was  not  defined  as  incIwMf 
executors,  whereas  in  the  samo  clause  "  tenant  ■ 
expressly  said  to  include  executors. 

(tt.)  Eeported  by  Sir  Shehstow  Bakeb,  Banirtff^* 
Law. 
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High  CJoiirt. 


In  he  Agriculttjeal  Holdings  (England)  Act,  1883. 


High  Cottrt. 


The  learned  judge  held  that  the  order  could  not  be 
made,  as  section  29  speaks  of  the  landlord  applying 
for  the  order,  and  by  the  definition  clause  **  lanmord  " 
is  to  mean  **  any  person  for  the  time  being  entitled  to 
receive  the  rente  and  profite  of  any  holding," 
whereas  the  **  tenant "  is  defined  to  be  the  **  tenant  or 
his  executors,"  and  section  29  says  the  "landlord, 
on  paying  to  the  tenant  the  amount  due,"  &c.,  that 
the  money  was  paid  on  the  24th  of  April,  when  John 
Gough  was  dead,  and  when  he  had,  therefore,  ceased 
to  be  entitled  to  receive  the  rents  and  profits,  as  he 
was  only  the  tenant  for  life,  and  his  right,  therefore, 
ceased  with  his  death ;  that  the  executors  never  were 
entitled  to  receive  the  rents  and  profits,  and  that  they 
are  not  now  entitled  to  charge  the  £35  paid  to  the 
tenant,  upon  the  lands  under  the  29th  section. 

The  learned  judge  therefore  dismissed  the  peti- 
tion. 

The  petitioners  appealed. 

Section  29  provides:  **A  landlord,  on  paying  to 
the  tenant  the  amount  due  to  him  in  respect  of  com- 
pensation under  this  Act,  .  .  .  shall  be  entitled 
to  obtain  from  the  county  court  a  charge  on  the 
holding,  or  any  part  thereof,  to  the  amount  of  the 
smn  so  paid  or  expended. 

"The  court  shall,  on  proof  of  the  payment  or 
expoidLture,  .  .  .  make  an  order  charging  the 
holding,  or  any  part  thereof,  with  repayment  of  the 
amount  paid  or  expended,  with  such  interest,  and  by 
such  instalments,  and  with  such  directions  for  giving 
effect  to  the  charge  as  the  court  thinks  fit." 


H,  F,  Laives,  for  the  appeUante. 
Garlandy  for  the  respondente. 


Cur,  adc,  vnlt. 


April  14.— Vaughan  Williaais,  J.,  read  the  fol- 
lowing judgment : — 

The  question  in  this  case  is  whether  the  word 
*•  landlord "  in  section  29  of  the  Agricultural 
Holdings  (England)  Act,  1883,  includes  the  executors 
of  the  landlord ,  so  as  to  enable  them  to  obtain  from 
the  county  court  a  charge  on  the  holding.  I  think 
that  the  word  ** landlord"  in  that  section  does 
include  the  executors  of  the  landloid.  The  argument 
^Mnst  this  construction  is  based  entirely  on  the  fact 
that  the  definition  section—  section  61 — defines  "  land- 
lord" as  •*  any  person  for  the  time  being  entitled  to 
receive  the  rents  and  profits  of  any  holding,"  and 
makes  no  meation  of  the  jjersonal  representatives  of 
the  landlord,  whereas  the  definition  of  a  "tenant" 
expressly  includes  the  executors,  administrators,  and 
assigns  of,  and  any  person  deriving  title  under,  the 
tenant.  This  definition  clause  does  certainly  prima 
.facie  give  rise  to  the  presumption  that  in  this  Act 
"kndlord"  does  not  include  the  executors  of  the 
landlord,  but  it  seems  to  me  that  if  the  Act  is  looked 
at  as  a  whole,  the  presumption  arising  from  the 
words  of  the  definition  section  is  negatived.  The 
right  of  the  tenant  to  compensation  is  dealt  with  in 
section  1  of  the  Act,  which  gives  the  tenant  on 
•quitting  his  holding  at  the  determination  of  his  tenancy 
the  right  to  obtain  from  the  landlord  as  compensa- 
.tion  the  value  of  improvements;  now  it  seems 
impossible  to  suppose  that  the  word  ** landlord"  in 
this  section  does  not  include  the  personal  representa- 
tives of  the  landlord,  or  to  suppose  that  if  the 
landlord  were  tenant  for  life  and  died  suddenly,  a 
tenant,  who  had  not  already  given  notice  of  claim 
^»nder  section  7,  would  lose  his  statutory  right  to 
compensation. 

Then  take  section  6  of  the  Act,  which  requires  that 
i&  the  ascertainment  of  the  amount  of  compensation 
'mder  this  Act  payable  to  the  tenant,  there  shall  be 


taken  into  account  in  reduction  thereof  any  sums  due 
to  the  landlord  in  respect  of  rent.  It  seems  clear  that 
in  this  section  **  landlord  "  must  include  the  personal 
representatives  of  the  landlord;  moreover,  it  seems 
clear  that  a  tenant — or,  at  all  evente,  a  tenant  who 
has  made  a  claim  under  section  7 — ^has  a  right  to 
enforce  his  claim  against  the  executors  of  the  land- 
lord, for  the  finfd  clause  of  section  61  provides  that 
**  the  designations  of  landlord  and  tenant  shall  continue 
to  apply  to  the  parties  imtil  the  conclusion  of  any 
proceedings  taken  under  or  in  pursuance  of  this  Act 
in  respect  of  compensation  for  improvemente." 

Now,  in  my  opinion,  one  ought  not,  unless  the 
words  compel  one  to  do  so,  to  construe  the  Act,  which 
imposes  on  landlords  this  liability,  so  as  not  also  to 
extend  to  them,  or  those  that  they  represent,  the  cor- 
relative right  of  charging  this  compulsory  expendi- 
ture on  the  land,  and  thus  on  those  who  have  the 
benefit  of  the  expenditure.  It  is  said  that  the  appa- 
rent injustice  of  so  construing  the  Act,  not  to  give  the 
executors  this  power,  disappears  in  face  of  the 
consideration  that  the  Legislature  may  not  have 
intended  to  charge  the  land  imless  the  landlord,  by 
application  to  the  county  court,  declared  his  option  so 
to  charge  it,  because  it  is  said  that  it  might  well  be 
that  the  landlord  preferred  his  heirs-at-law  to  his  next 
of  kin.  It  seems  to  me  that  this  improbable  event 
weighs  as  nothing  against  the  injustice  which  will  be 
done  in  the  necessarily  frequent  cases  where  the  land- 
lord either  has  not  the  opportimity,  or  from  careless- 
ness neglects  the  opportimity,  of  charging  the  land. 
Prima  facie  it  must  be  supposed  that  the  Legislature 
intended  that  those  who  get  the  benefit  of  the  expen- 
diture should  bear  the  burden.  There  is  another  point 
of  view  which  seems  to  me  to  lead  to  the  same  con- 
clusion. The  definition  of  "landlord"  is  "any 
person  for  the  time  being  entitled  to  receive  the  rents 
and  profits  of  any  holding."  Now  it  may  be  that  this 
definition  may  be  so  read  as  to  include  as  persons  for 
the  time  being  entitled  to  receive  the  rente  and  profite 
of  any  holding  those  who  are  entitled  to  receive 
rente  and  profite  in  anear  or  unpaid  at  and  after  the 
determination  of  the  term.  Indeed,  the  whole  scope 
of  the  Act  goes  to  show  that  the  final  account  is  not  to 
be  taken  till  after  the  determination  of  the  term,  for  ■ 
there  are  items  of  charge  and  deduction  in  section  6 
which  can  hardly  be  arrived  at  until  after  the  determina- 
tion of  the  term.  Moreover,  it  can  hardly  be  that  the 
Legislature  intended  that  a  tenant  who  had  suffered  the 
term  to  expire  without  making  a  dnim  under  section  7 
should  lose  the  benefit  of  that  section,  or,  indeed,  of 
any  part  of  the  Act ;  and  it  is  to  be  observed  that,  if 
the  term  "  landlord  "  is  only  to  apply  so  long  as  the 
term  subsiste,  the  determination  of  the  term,  as  well 
by  the  death  of  the  tenant  for  life  or  ceMui  que  vicy  as 
by  effluxion  of  time,  will  oust  the  jurisdiction  of  the 
statute. 

I  have  only  to  add  that  in  the  Agricultural  Hold- 
ings Act,  1883  (Scotland),  which,  except  that  it  sub- 
stitutes "sheriff"  for  "county  court  judge,"  and 
Scotch  law  terms  for  English  law  terms,  seems 
generally  couched  in  the  veiy  words  of  the  English 
Act,  "landlord"  is  made  by  the  definition  clause  to 
include  executor  and  administrator.  In  my  opinion  this 
is  done  not  to  differentiate  the  Scotch  Act  from  the 
English  Act,  which  was  passed  in  Parliament  on  the 
same  day,  but  to  clear  up  a  possible  doubt  which 
might  arise  on  the  wording  of  the  English  Act.  I 
thmk  this  because  it  is  difiicmt  to  conceive  any  reason 
why  it  should  be  just  in  Scotland  that  the  executors 
should  have  this  power  of  charging  the  land  with 
money  which  they  are  compelled  to  spend  out  of  their 
testator's  estate  for  the  benefit  of  the  land,  -and  not 
just  in  England  that  they  should  have  the  same 
power. 
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High  Cottrt. 


In  re  Agricultural  Holdings  (England)  Act,  1883. 


High  Court. 


Cave,  J.,  read  the  following  judgment: — This  is 
an  appeal  from  an  order  of  a  county  court  judge, 
refusmg  to  give  the  appellant  a  charge  under  section 
29  of  the  Agricultural  Holdings  (England)  Act,  1883. 

At  the  commencement  of  1890  a  Mr.  Gk)ugh  was 
tenant  for  life  of  the  property  in  question,  which  was 
then  in  the  possession  of  a  tenant  whose  tenancy  was 
about  to  expire  at  Lady  Day  of  that  year.  The 
tenant  had  duly  given  notice  to  Mr.  Gough,  his 
landlord,  of  his  intention  to  make  a  claim  for  com- 
pensation imder  the  Act,  and  on  the  5th  of  April, 
1890,  by  a  valuation  made  by  consent,  the  amount  of 
the  compensation  was  assessed  at  £35.  On  the  8th 
of  April  the  landlord  died,  leaving  the  £35  unpaid. 
On  the  24th  of  April  his  executors  paid  the  amount, 
and  then  applied  to  the  county  court  for  a  charge  on 
the  holding,  which  the  county  court  refused  to  give, 
on  the  ground  that  the  executors  could  not  bring 
themselves  within  the  Act.  Section  29  of  the  Act, 
omitting  immaterial  parts,  provides  that  *'  a  landlord 
on  paying  to  the  tenant  tiie  amount  due  to  him  in 
respect  of  compensation  under  this  Act  .  .  .  shall 
be  entitled  to  obtain  from  the  county  court  a  charge 
on  the  holding  to  the  amount  of  the  sum  so  paid.** 
Now,  in  this  case  the  applicants  were  not  the  ^*  land- 
lord," but  his  executors,  and  it  is  necessary,  therefore, 
to  turn  to  the  interpretation  clause  to  see  if  tiiat  throws 
any  light  on  the  question.  Section  61  enacts,  that 
"landlord*'  in  relation  to  a  holding  means  "any 
person  for  the  time  being  entitled  to  receive  the  rents 
and  profits  of  any  holding.'*  Now  the  applicants 
never  were  entitled  to  receive  the  rents  and  profits  of 
this  holding,  for  on  the  death  of  Mr.  Gough  on  the 
8th  of  April  the  person  for  the  time  being  entitled  to 
receive  the  rents  of  this  holding  was  his  grand- 
daughter, who  became  tenant  in  fee  on  his  death.  At 
the  end  of  section  61  it  is  provided  that  the  designa- 
tions of  landlord  and  tenant  shall  continue  to  apply 
to  the  parties  until  the  conclusion  of  any  procee£ngs 
taken  under  or  in  pursuance  of  this  Act  in  respect  of 
compensation  for  improvements.  In  my  judgment 
this  part  of  the  interpretation  clause  made  Gough  the 
landlord,  and  his  tenant  the  tenant  after  the  25th  of 
March,  notwithstanding  that  the  tenancy  determined 
on  that  day. 

I  do  not  see  how  it  can  possibly  apply  to  the 
executors,  and  it  seems  to  me  to  afford  an  argument 
against  them,  as  tending  to  show  that  Mr.  Gough 
himself  might  have  ceased  to  be  within  the  definition 
of  the  word  "landlord**  given  in  the  earlier  part  of 
the  section  if  this  clause  had  not  been  inserted.  If 
but  for  this  clause  Mr.  Gk)ugh  would  not  after  the 
25th  of  March  have  been  within  the  definition  of 
landlord  merely  because  he  still  remained  entitled  to 
receive  the  rent  which  accrued  due  on  that  day, 
then  d  fortiori  his  executors  would  not  come  within 
that  definition.  If  this  is  the  natural  meaning  of  the 
language  of  the  statute,  is  there  anything  so  repugnant 
to  natural  justice  in  ihe  result  as  to  force  us  to  the 
conclusion  that  this  could  not  have  been  the  intention 
of  the  Legislature  ?  Before  the  passing  of  the  Act  of 
1883  the  executors  of  a  tenant  for  life  who  had  be^i 
compelled  to  pay  compensation  to  the  tenant  accord- 
ing to  the  terms  of  the  lease  or  the  custom  of  the 
coimtry,  imder  such  circumstances  as  existed  here, 
could  not  have  recovered  any  part  of  that  sum  from 
the  remainderman,  but  the  whole  must  have  come  out 
of  the  personal  estate  of  the  tenant  for  life.  It  is 
true  that  the  Act  gives  the  tenant  more  ample  com- 
pensation than  he  could  have  obtained  before,  and 
makes  that  compensation  payable  by  the  landlord  who 
may  be  only  a  tenant  for  life,  but  in  return  it  gives 
the  landlord  power  to  obtain  a  chaige,  if  in  his 
discretion  he  thinks  fit  to  do  so,  not  only  for  that 
compensation  which  he  is  compelled  by  the  Act  to 


pay,  but  also  for  that  which  he  would,  even  before ih» 
Act,  have  had  to  pay  under  the  terms  of  the  kase  or 
the  custom  of  the  country. 

Is  there  anything  unreasonable  or  contiaiT  ta 
natural  justice  in  confining  the  option  to  take  a 
charge  to  the  landlord  himself,  and  in  not  extending 
it  to  his  executors,  who  would  be  bound,  or  might 
naturally  be  expected  to  decide  in  favour  of  taking  a 
charge,  while  the  landlord  himself  might  be  qnite  as- 
likely  to  decide  in  favour  of  the  heir  or  remaii^ennan 
as  not  ?  I  do  not  say  it  would  be  unreasonable  to 
extend  the  option  to  the  executors ;  it  is  enon^  for 
my  purpose  that  it  is  not  so  repugnant  to  natonl 
justice  to  confine  it  to  the  landlord  personally  as  to 
compel  us  to  put  a  non-natural  interpretation  on  tba 
words  of  the  statute.  Whether  the  one  view  shoold 
be  adopted  or  the  other  might  very  well  depend  on 
the  prior  history  of  the  nation,  and  of  its  dealisgt 
with  landed  property,  and  also  on  the  economical 
views  generaUy  prevalent  in  the  nation.  It  is  r- 
markable  tiiat  in  another  Act  passed  on  the  same  day, 
but  confined  to  Scotland,  the  opposite  view  of  extend- 
ing the  option  to  the  executors  of  the  landlord  dii 
prevail ;  and  the  very  fact  that  the  Liegialatare,  wlien 
it  was  minded  so  to  extend  the  option,  knew  how  to 
express  that  meaning,  is  a  strong  argument  against 
giving  to  quite  different  language  in  the  Engli^  Act 
the  same  interpretation  as  would  be  given  to  the  lan- 
guage of  the  ^tch  Act.  Kor  can  it  be  said  that  1h& 
matter  was  passed  over  per  incuriam,  for  whm,  ia 
section  61 ,  the  Legislature  comes  to  define  the  void 
*^  tenant,**  it  expressly  includes  the  executors,  and  to 
show  that  this  right  to  compensation  extends  to  tiifr 
tenant's  executors,  and  to  preclude  the  contentiot 
that  the  general  inclusion  of  executors  would  not  ex- 
tend to  such  a  right,  it  expressly  provides  that  the 
right  to  receive  compensation  in  respect  of  any  im- 
provement made  by  a  tenant  shall  enure  to  the  hendit 
of  such  executors,  administrators,  assigns,  and  other 
persons  as  aforesaid. 

It  may  be  said  that  this  construction  prevents  the 
landlord  from  exerdsing  his  option  if  he  should  die 
just  after  the  determination  of  the  tenancy,  and 
before  he  has  time  to  apply  to  the  county  court  for  a 
charge ;  but  I  should  wish  to  guard  agamst  any  sat^ 
construction  being  inferred  from  my  judgment  It 
is  not  necessary  to  decide  the  point  here,  but  I  should 
like  it  to  be  imderstood  that  I  am  not  at  present  pi«- 
pared  to  hold  that  the  executorH  could  not  suoceeam 
obtaining  a  charge,  if  they  could  show  that  their 
testator  m  his  lifetime  had  unequivocally  declared  \m 
intention  of  applying  for  one — ^as,  for  instanoe,  by 
giving  the  remainderman  notice  of  the  tenant's  daim, 
with  the  view  to  the  remainderman's  being  ixp^ 
sented  on  the  arbitration  provided  by  the  Act,  and 
protecting  his  interests  against  the  daim  of  titt- 
tenant.  N'othing  of  the  kind  is  suggested  to  have 
taken  place  here,  and,  for  the  reasons  above  set  forth, 
I  am  of  opinion  that  the  learned  county  court  judge 
was  right,  and  that  this  appeal  should  he  dismissed. 

Appeal  dismissed,  without  costs.    Leave  to  appeoL 

Solicitors  for  the  appellants.  Pilgrim  <fc  FhiOifs^  for 
H.  F.  Poynton,  Bristol. 

Solicitors  for  the  respondents.  Mom  &  Gili*,  ^ 
J,  ir.  B.  Leach,  Martock. 
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CouBT  OF  Appeal. 


Ix  BE  Cheesman  (A  Solicitor). 


Court  of  Appeal. 


OCourt  of  SlppeaL 

From  Chan.  Div.  April  22. 

In  re  ChEESMAN  (a  SOLICITOR),  (o.) 

Costs — Taxation  after  paymetU — Solicitor — Special  cir- 
cumstances— Pressure — Payment  *^ under  protest** — 
Client  abroad — Discretion  of  jiidye — Attorneys  and 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  m.  37,  38,  41. 

In  October,  1890,  house  property  which  toas  subject 
Ut  a  mortffoi/e  was  sold  by  the  mortf/agor,  the  Sth  of 
November  being^  as  the  mort(fagee*s  solicitor  was 
(Tware,  the  date  fixed  for  completion.  On  the  24th 
of  November,  when  the  purchaser  was  pressing  for 
completion  of  the  contractf  and  threatening  an  action 
for  specific  performance,  the  mortgagee's  solicitor 
delivered  a  bill  of  costs  for  £45,  and  three  weeks 
afUrwarda  a  small  supplementary  bill  for  £3  I6s, 
The  mortgagor  himself  was  in  Australia,  but  on  the 
23rrf  of  I>ecember  his  solicitor,  acting  as  his  agent,  in 
order  to  get  the  purchase  completed,  paid  **  under  pro- 
test "  the  sum  of  £42,  which  the  mortgagee's  solicitor  had 
offered  to  accept  in  full  discharge  of  the  bilh,  and  a 
receipt  itxis  given  tvhich  stated  that  the  amount  was 
*^paid  under  protest,** 

The  mortgagor's  solicitor  having  taken  out  a  summons 
for  taxation  after  jxiymerd,  alleging  as  **  special  ctrcum- 
dances**  ivithin  sections  38  and  41  o/  6  <fc  7  Vict.  c.  73 
—(1)  t?ie  mortgagor's  absence,  (2)  the  paymetd  having 
been  made  ^^ under  protest,**  and  (3)  tJie  ** pressure** 
arising  from  the  necessity  under  which  he  lay  of  obtain- 
ing the  mortgagee's  concurrence  in  order  to  complete  the 
contract  for  sale,  Kekewich,  J.,  acceded  to  the  appli- 
cation. 

Held,  on  appeal,  that,  though  there  might  be  some  doubt 
whether  the  grounds  alleged  were  sufficient  to  constitute  a 
dear  case  of  **  special  circumstances  **  within  the  meaning 
of  the  Act,  yet,  as  some  grounds  for  holding  such  specicU 
circumstances  had  been  shown,  and  the  judge  had  exer- 
cised his  discretion,  his  decision  ought  not,  under  the 
circumstances  of  this  case,  to  be  interfered  with,  and  that 
appeals  in  cases  of  this  kind  ought  not  to  be  encouraged 
where  the  amcnint  in  question  ivas  so  trifling. 

Decision  o/ Kekewich,  J,,  affirmed. 

Appeal  from  Kekewich,  J. 

This  was  an  appeal  bv  a  solicitor,  from  an 
order  made  by  Kekewich,  J.,  at  chambers,  directing 
taxation  of  certain  bills  of  costs,  after  payment,  on 
the  ground  of  '*  special  circumstances." 

Walter  liberty  Vernon,  who  was  now  residing  at 
Sydney,  New  South  Wales,  had  mortgaged  some 
houses  at  St.  Leonard's-on-Sea  in  1880  for  £3,000, 
and  Mr.  Cheesman,  the  appellant,  who  had  then 
acted  for  both  parties,  was  now  solicitor  to  the  mort- 
gagee. 

On  the  6th  of  October,  1890,  the  property  was  put 
up  for  sale  by  order  of  the  mortgagor,  and  was  sold, 
the  8th  of  November  then  next  being  fixed  by  the 
conditions  of  sale  as  the  date  for  the  completion  of  the 
contract,  a  fact  of  which  the  mortgagee's  solicitor  was 
admitted  to  be  aware. 

Sixteen  days  after  the  date  so  fixed  for  completion 
— ^that  is  to  say,  on  the  24th  of  November — ^the  mort- 
^gce's  solicitor  delivered  three  bills  of  costs,  amoimt- 
mg  together  to  £42,  to  the  mortgagor's  solicitors,  and 
three  or  four  weeks  later,  on  the  18th  of  December,  a 
supplementary  bill  for  a  further  sum  of  £3  16s.  2d. 
The  purchaser  was  then  pressing  for  the  completion  of 
the  contract,  and  had  actually  threatened  to  bring  an 
action  to  enforce  specific  performance  of  it. 

(a.)  Beported  by  E.  H.  Deane,  Esq.,  Barrister-at- 
Law. 


On  the  23rd  of  December  a  meeting  for  the  purpose 
of  completing  the  purchase  took  place  between  the 
mortgagor's  solicitor  (as  agent  for  the  mortgagor,  who 
was  still  in  Australia),  the  mortgagee's  soHcitor,  and 
the  purchaser's  solicitor ;  and  the  mortgagee's  solici- 
tor offering  to  accept  £42  in  discharge  of  tne  bills  (to 
the  amount  of  which  the  mortgagor's  solicitor  had 
objected),  the  latter  paid  that  sum  **  under  protest'^ 
in  order  to  procure  the  complecion  of  the  purchase. 
The  receipt  expressly  stated  that  the  amount  was 
**  paid  under  protest." 

In  the  following  month  the  solicitor  to  the  mort- 
gagor took  out  a  summons  on  his  behalf  for  taxation 
of  the  bills  of  costs,  notwithstanding  payment. 

On  the  16th  of  February,  1891,  Kekewich,  J.,  sitting 
at  chambers,  held  that  a  sufficient  case  of  *'8peci£d 
circumstances  "  had  been  made  out,  and  accormngly 
referred  the  bills  for  taxation. 

The  judge  having  certified  that  he  did  not  require 
to  hear  further  argument,  the  mortgagee's  solicitor, 
Mr.  W.  Cheesman,  appealed  direct  to  the  Court  of 
Appeal.  / 

/ 

Everitt,  Q.C.,  and  Oaselee,  for  the  appellant. — ' 
There  were  no  "special  circumstances"  here  suffi- 
cient to  justify  taxation  after  payment.  There  was 
no  pressure  by  the  mortgagee  or  his  solicitor.  The 
only  pressure  was  by  the  mortgagor's  own  vendee. 
As  to  the  payment  having  been  made  ''imder 
protest,"  that  amoimts  to  nothing.  The  only  other 
circumstance  alleged  was  the  absence  of  the  mort- 
gagor  in  Australia,  but  that  made  no  real  difference. 
There  was  no  overcharge.  The  mortgagor  simply 
objected  to  every  item  in  thebill  without  any  reason.  We 
exercised  no  pressure.  [Kay,  L.  J. — Is  it  not  pressure 
if  you  take  advantage  of  the  exigencies  of  a  client's 
position?]  The  circumstances  here  were  not  suffi- 
cient to  authorize  taxation  after  payment;  there 
were  no  apparent  overcharges  :  T71  re  Wells,  8  Beav. 
416,  at  p.  418;  In  re  Harrison,  10  Beav.  57.  In 
In  re  Norman,  34  W.  E.  313,  16  a  B.  D.  673, 
there  were  very  gross  overcharges.  If  this  taxation 
is  allowed,  it  wiHl  open  the  door  to  a  great  many 
taxations.  [Lindley,  L.J. — ^Would  that  be  a  great 
evil  ?]    We  submit  that  it  would. 

They  also  referred  to  In  re  Browne,  1  De  G.  M.  & 
G.  322. 

McSwinney,  for  the  respondent. — All  the  old  cases 
are  immaterial  in  face  of  the  decisions  in  In  re  Boycott, 
34  W.  E.  26,  29  Ch.  D.  571,  and  In  re  Norman,  which 
really  throw  us  back  on  the  Act  of  Parliament  itself. 
What  constitute  ''special  circumstances"  wifchinthe 
Act  is  a  matter  for  the  discretion  of  the  judge  in  each 
case,  and  no  fixed  rule  should  be  laid  down :  In  re 
Norman.  Here  the  judge  has  exercised  his  discretion, 
and  his  decision  ought  not  to  be  interfered  with.  The 
special  circumstances  here  were  three.  First,  the 
mortgagor  was  at  the  time  the  bill  was  paid,  and  for 
many  months  before,  residing  in  Australia.  Secondly, 
the  bills  were  paid  "  under  protest,"  and  those  words 
actually  formed  part  of  the  transaction  of  payment, 
which  shows  that  neither  party  considered  the  trans- 
action finally  concluded.  Thirdly,  there  was  pres- 
sure because  the  mortgagee's  solicitor  took  advantage 
of  the  exigencies  of  the  mortgagor's  position  arising 
from  the  fact  that  the  purchaser  was  pressing  for  com- 
pletion. In  In  re  Browne,  1  De  G.  M.  &  G.,  at  p.  331, 
Knight-Bruce,  L.  J.,  said : — **  If  the  question  is  simply 
whether  the  payment  is  made  of  the  client's  free  will, 
does  not  collateral  pressure  bear  upon  it  as  much  as 
direct  pressure  ?  "  Lastly,  the  judge  has  exercised 
his  discretion,  and  it  cannot  be  said  he  has  exercised  it 
unfairly.  Moreover,  what  has  the  solicitor  to  fear  if 
his  charges  are  fair,  as  he  says  ? 
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Court  of  Appeal. 


In  re  Cheesman  (A  Solicitor). — ^Axgus  v.  Clifford. 


Court  of  Appeal. 


Gaaeleey  in  reply. — The  words  "  under  protest "  are 
*•  nugatory."  A  solicitor  does  not  like  his  bill  taxed. 
Even  a  solicitor  has  some  legal  rights. 

LiNDLEY,  L.J. — This  is  an  appeal  from  Kekewich, 
J.,  ordering  taxation  of  a  solicitor's  bill  of  costs  after 
payment,  partly  on  the  ground  that  the  payment  had 
been  made  "under  protect.''  The  bill  of  costs  was 
that  of  the  solicitor  of  the  mortgagee,  and  the  pay- 
ment was  made  by,  or  on  behalf  of,  the  mortgagor. 
Section  38  of  the  Attorneys  and  Solicitors  Act,  1843, 
therefore  applies,  and  under  that  section  there  must 
be  sufficient  special  circumstances  to  justify  an  order 
for  taxation  of  a  bill  after  payment  at  the  instance  of 
a  third  party,  just  in  the  same  way  as  there  must  in 
the  case  of  an  application  made  imder  section  37  at 
the  instance  of  i^e  client  himself.  That  was  decided 
in  In  re  Dickson,  5  W.  R.  108,  8  De  G.  M.  &  G.  655, 
at  p.  660.  We  must,  therefore,  see  if  there  were 
present  in  this  case  circumstances  such  as  could  justly 
be  called  **  special."  This  court  has  recently  con- 
sidered the  principles  upon  which  taxation  ought  to 
be  ordered  after  payment  in  the  case  of  In  re  Normany 
and  has  succeeded  in  getting  out  of  the  narrow  groove 
into  which  the  Court  of  Chancery  had  fallen.  &  that 
case  it  was  laid  down  that  each  case  must  depend  on 
its  own  circumstances,  and  that  it  would  not  be  right 
to  substitute  any  other  standard  for  that  fixed  by  the 
Legislature.  With  that  view  I  entirely  agree.  The 
special  circumstances  referred  to  here  are,  that  the 
property  was  in  mortgage,  the  mortgagees  had  called 
m  tneir  money,  the  mortgagor  had  agiied  to  sell  the 
property,  and  the  time  fixed  for  completion  was  the 
8th  of  November,  1890.  The  mortgagee's  solicitor 
knew  of  the  sale  and  the  time  fixed  for  completion. 
The  purchasers  were  pressing  for  completion.  The 
bills  Jthere  were  three  of  them)  were  delivered  after 
the  tune  for  completion  had  passed,  and  when  the 
purchasers  were  still  pressing.  The  last  bill,  which 
was  a  small  one,  was  not  delivered  till  the  18th  of 
December.  The  total  aggregate  amounted  to  some- 
where about  £50.  They  were  paid  on  the  23rd  of 
December,  1890.  Mr.  Douglas,  a  solicitor  acting  for 
the  mortgagor,  ran  his  eye  through  the  bills,  and 
struck  off  six  or  eight  pounds,  and  a  receipt  was  given 
in  this  form : — **  Beccived  this  23rd  day  of  December, 
1890,  of  W.  L.  Vernon,  Esq.,  the  sum  of  £42,  being  in 
discharge  of  the  annexed  bills  of  costs.  Paid  under 
protest."  That  was  in  the  actual  handwriting  of 
BaUey,  Mr.  Cheesman's  clerk.  Now  I  am  not  pre- 
pared to  say  that  those  words  **  under  protest "  mean 
nothing  at  all,  but  I  think  they  only  rc^ut  the  infer- 
ence of  contentment  or  satisfaction  on  the  part  of  the 
person  who  paid  the  bill,  and  that  they  amount  to 
saying  "if  we  can  tax,  we  will.'*  They  do  not 
amount  to  reserving  the  right  to  tax,  but  the  meaning 
was  to  reserve  the  right  f if  there  was  any)  so  far  as  it 
could  be  reserved.  The  learned  judge  below  thought 
that  this  was  a  case  of  "  special  circumstances."  I  do 
not  know  whether  I  should  have  come  to  the  same 
conclusion,  but  I  am  not  prepared  to  differ  ivom.  him. 
What  weighs  with  me  much  is — the  entire  amount  of 
the  bills  being  so  small — ^tho  insignificance  of  the 
amount  involved  in  this  appeal,  and  I  thiok,  therefore, 
it  would  be  a  very  bad  example  to  encourage  appeals 
in  cases  like  this,  where  the  amount  in  question  is  so 
trivial. 

BowEN,  L.  J. — I  am  of  the  same  opinion.  I  doubt 
if  I  should  myself  have  ordered  taxation  in  this  case, 
but  it  does  not  follow  that  it  would  be  right  to  over- 
rule the  judge  in  the  exercise  of  the  dis<»«tion  given 
him  by  the  Act.  I  concur  in  the  view  that  it  would 
be  a  bad  thing  to  encourage  appeals  like  this  in  small 
oases.  Section  41  says  that  payment  of  the  bill  of 
costs  is  not  to  preclude  the  judge  from  ordering  taxa- 


tion ' 
not  * 


if  the  special  circumstances  of  the  case  shall/' 
re(}uire,"  but  '*  shall,   in  the  opinion  of  sudi 


court  or  judge,  appear  to  require  the  same."  If  then 
were  no  special  circumstances  which  could  reasonably 
appear  to  require  taxation  there  would  be  no  jurisdic- 
tion to  order  taxation.  But  it  wodUl  be  difficult  to 
say  that  in  the  present  case  there  were  no  special  cir- 
cumstances which  might  not  reasonably  appear  to 
Kekewich,  J.,  to  require  taxation.  I  think,  therefore, 
that,  in  a  case  like  this,  we  ought  not  lightly  to  inter- 
fere with  the  way  in  which  the  judge  of  first  instance 
has  exercised  his  discretion. 

KrVY,  L.J. — I  quite  ag^ree,  and  I  feel  very  sbongly 
the  impolicy  of  encouraging  appeals  in  small  matters 
of  this  kind.  Where  there  is  a  certain  amount  of 
doubt  whether  the  special  drcumstanoes  alleged  are 
strone  enoufh  to  justify  an  order  for  taxation,  it 
would  be  bad  policy  for  this  court  to  interfere  with 
the  order  made  by  the  judge  below  in  the  exerdse  of 
his  discretion  under  the  Act  unless  a  very  strong  case 
were  made  out  for  doing  so. 

LiXDLET,  L.  J. — It  is  not  worth  an  appeal,  that  is 
what  it  comes  to. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Kinys/ord,  Dormant  i: 
Co,,  for  Phillips  A  CheesmaUy  Hastmgs. 

Solicitors  for  the  respondent,  Langhams,  for  Loms- 
ham,  Son,  &  Douglas,  Hastings. 


From  Chan.  Div.  April  13,  14, 18. 

Angus  v.  Cuffobd.  (a.) 

MisrepreseiUation — Action  of  deceit — Fraud — Compwif 
— Directors — Prospectus. 

An  action  of  deceit  will  not  lie  in  respect  of  a  wt^ 
gent,  as  distinguished  from  a  fraudulent,  misrepmenk- 
tion, 

Derry  v.  Peek,  38  W.  11.  33,  14  A2)p.  Cos.  337, 
followed. 

2' lie  directors  of  a  gold  mining  company  issued  a  prtf 
spectus  containing  a  statement  that  *\ftdl  reports  of  ik 
property  have  been  prepared  for  the  directors  hg  fwwaorf 
engineers  "  {naming  four).  Sone  of  the  repttris  i* 
question  had  in  fact  been  prepared  on  the  iustructioM  of 
the  directors  or  on  their  behalf  and,  although  one  of  th^ 
reports  teas  addressed  to  the  directors,  it  had  been  in  fad 
prepared,  before  the  formation  of  the  company,  on  hMf 
of  a  vendor  of  the  property. 

At  the  trial  of  an  action  for  damages  for  mitreprt' 
sentation,  brought  against  the  directors  by  a  person  vku 
had  taken  shares  in  the  belief,  induced  by  the  prvsptdai, 
thai  the  reports  had  been  prepared  on  behalf  of  <*« 
directors,  the  judge,  in  effect,  found,  (1)  that  the  abort 
statement  was  untrue  in  any  fair  sense  of  the  tcvrdt  Mti, 
(2)  that  none  of  the  defendants  gave  any  satisfadurj 
explanation  of  the  meaning  they  attributed  to  the  itak- 
ment,  and  (3)  that  they  ivere  not  justified  in  alloteitig  Mf 
statement  to  be  inserted  in  the  prosjtectus.  There  ttnUy 
however,  no  Jinding  tliai  the  defetniants,  or  a;y  of  then, 
had  been  guilty  of  fraud. 

Held,  by  the  Court  of  Appeal,  on  these  findittgs,  and 
on  investigation  of  the  evidence  with  respect  to  tach  dc 
fendant  separately  {which  the  court  held  to  be  Mcettary 
in  an  action  of  deceit),  that  fraudulent,  as  distinguiM 
from  Jiegligent,  misrepresentation  had  not  bern  jfurtd, 
and  consequently  that  the  action  could  not  be  snpiMied, 
against  any  of  the  defendants. 

(a.)  Eeported  by  M.  J.  Biakb,  B^.,  BKrister-a*- 
Law. 
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Court  of  Appeal. 


A^'GUS  r.  Cllfpord. 


Court  of  Appeal. 


Decision  of  Bomer,  J.  (ante,  p,  252),  reversed, 
Queere,  whether  the  miaaiatemsnt  in  the  prospectus 

Kiould  he  held  material  in  the  absence  of  proof  that  the 

Xeports  themselves  were  in  fact  untrue,  ^ 

Appeal  from  the  dednon  of  Romer,  J.,  reported 
unte,  p.  2o2. 

The  action  was  brought  against  Sir  Charles  Clifford, 
and  Messrs.  Meates,  Nelson,  and  Lloyd,  the  directors 
of  the  Valley  Gold  Co.,  for  damages  for  fraudulent 
misrepresentation  by  reason  of  a  statement  contained 
in  a  prospectus,  issued  admittedly  by  the  defendants, 
on  the  hdih  of  which  the  plaintiff  had  admittedly 
spj^ed  for  and  taken  shares  in  the  company. 

The  company  was  registered  on  October  25,  1886, 
and  the  prospectus  was  issued  two  days  afterwards. 
The  statement  chiefly  complained  of  in  the  prospectus 
was  as  follows:  **Pull  reports  of  the  property  had 
been  prepared  for  the  mrectors  by  the  following 
eminent  engineers,  Mr.  Jackson,  Mr.  Pearson,  Mr. 
IU)dda,  and  Mr.  Del  Mar."  The  reports  of  the 
engineers  had,  in  fact,  been  made  before  tne  defendants 
be^une  directors,  and  had  not  been  prepared  on  the 
instmctions  of  the  directors  or  on  their  behalf. 
One  of  the  reports  (Del  Mar*s)  had  in  fact  been 
prepared  on  the  instructions  of  the  agent  of  the 
vendors  to  the  company,  but  it  was  addressed  to  the 
directors. 

Each  of  the  four  defendants  were  examined  and  cross- 
examined  at  the  trial  of  the  action,  and  none  of  them 
was  able  to  give  a  satisfactory  explanation  as  to  what 
xieamnff,  in  fa.ct,  he  attributed  to  the  words  "  prepared 
lor  the  directors,"  but  they  all  swore  they  attached  no 
importance  to  tiiose  words.  There  was  no  evidence 
to  i^ow  that  the  reports  themselves  were,  in  fact, 
imtrue,  beyond  the  fact  that  the  shares  in  the 
company  had  greatly  decreased  in  value,  which  fact, 
however,  might  be  attributable  to  a  want  by  the 
company  of  sufficient  capital  to  work  the  mines. 

Homer,  J.,  at  the  trial  of  the  action  found  that  the 
^tement  in  the  prospectus  that  the  reports  were 
"prepared  for  the  directors"  was  untrue  in  the 
ei^inary  fair  construction  attributable  to  those  words, 
that  the  directors  gave  no  satisfactory  explanation  as 
to  what  meaning  they  attributed  to  them,  and  that 
they  were  not  justified  in  allowing  the  words  to  be 
inserted  in  the  prospectus ;  and  although  he  did  not 
find  as  a  fact  that  the  directors  or  any  of  them 
weregmlty  of  fraud  or  dishonesty  in  allowing  the 
words  to  be  so  inserted,  he  nevertheless  held  that  the 
defendants  were  liable  in  damages  for  the  misrepre- 
sentation. 
The  defendants  appealed. 

^W^y  Q'(^-y  Asquith,  Q,C\y  and  Grosvencr  WoodSy 
for  ue  appellants. — The  real  question  is  whether  the 
defendants  were  g^ty  of  fraud  in  allowing  this 
statement  to  appear  in  the  prospectus :  Smith  v. 
Cltadmick,  32  W.  K.  687,  9  App.  Cas.  187  ;  Dem/  v. 
Peek,  38  W.  R.  33,  14  App.  Cas.  337  ;  Glazier  v.  ihlls, 
38  W.  R.  113,  42  Ch.  D.  436.  There  is  no  proof  of 
fraud  on  the  part  of  the  directors.  The  expression 
"for  the  directors"  would  cover  a  great  many 
things;  it  might  mean  merely  ** addressed  to  the 
directors,"  and  Del  Mar's  report  was  in  fact  addressed 
to  the  directors. 

Sir  Horace  Davey,  Q,C,,  and  T,  It,  Hughes,  for  the 
I  plaintiff,  the  respondent. — Derri/  v.  Peek  only  over- 
ruled the  doctrine  that  directors  issuing  a  propectus 
had  a  duty  towards  the  public  to  take  reasonable  care 
to  see  that  the  statements  contained  in  the  prospectus 
were  correct,  and  that,  if  they  did  not  do  so,  they 
wonld  be  liable,  even  although  the  statements  were 
not  made  fraudulently ;  but  it  does  not  oveiTule  the 
doctrine  (laid  down  in  many  previous  cases)  that  a 


person  making  a  statement  with  a  view  to  induce 
another  to  act  on  it  must  be  taken  to  represent  that 
he  has  formed  a  belief  on  the  subject-matter  of  the 
statement,  and  if  he  has  in  fact  formed  no  belief,  that 
he  is  liable  in  an  action  for  deceit  just  as  much  as  if 
knew  the  statement  to  be  false,  for  he  is  in  fact  there- 
by committing  a  fraud;  see  the  remarks  of  Lord 
Selbome,  L.C.,  at  the  beginning  of  his  judgment  in 
Smith  V.  Chad  wick,  of  Lord  Bramwell  in  Derry  v. 
Peek,  38  W.  R.,  at  p.  35,  14  App.  Cas.,  at  p.  350,  and 
of  Lord  Herschell  in  the  same  case,  38  \f,  R.,  at 
pp.  38,  42,  14  App.  Cas.,  at  pp.  361,  374.  The 
evidence  here  shows  that  the  directors  adopted 
this  statement  in  the  prospectus  as  to  the  reports, 
recklessly  without  caring  whether  it  was  true  or  false. 
[Ldtdley,  L.J. — The  dii*ectors  may  not  have  had 
present  to  their  minds  the  meaning  attributable  to  the 
words  "  for  the  directors."]  It  is  just  possible  the 
statement  might  be  ambiguous  as  to  Del  Mar's  report, 
but  the  statement  applies  to  £l11  the  reports  and  no 
meaning  other  than  the  natural  meaning  of  the  words 
used,  can  be  suggested  with  respect  to  the  other  three  re- 
ports. Even  in  Sie  case  of  a  director  there  must  be  some 
Umit  to  his  simplicity.     The  person  who  drafted  the 

Srospectus  was  not  called  to  give  evidence  by  the 
efendants.  The  absence  of  any  reasonable  ground 
for  belief  is  evidence  of  the  absence  of  any  belief. 
Then  as  to  the  materiality  of  the  statement ;  it  put  the 
plaintiff  off  inquiry  as  to  the  nature  of  the  property ; 
the  shares  are  now  practically  unsaleable.  If  the 
directors  had  formed  no  belief  on  the  subject-matter 
of  the  statement,  then  there  is  a  material  misstate- 
ment. 

Arnison  v.  Smith,  37  W.  R.  739,  41  Ch.  D.  348,  and 
Bishop  V.  Balkis  Consolidated  Co,,  ante,  p.  99, 25  Q.  B.  D. 
512,  were  also  referred  to. 

Riijly,  Q,C.,  in  reply. — Although  for  purposes  of 
contract  a  person  must  be  held  to  intend  the  natural 
consequences  of  the  language  he  has  used,  yet  that 
doctrine  is  not  applicable  when  it  is  sought  to  make  him 
liable,  not  on  contract,  but  for  deceit.  The  remarks  of 
Lord  Selbome  in  Smith  v.  Chadunck,  that  **  actual 
fraud  .  .  .  is  to  be  judged  of  by  the  nature  of  the 
representations  made  considered  with  reference  to  the 
object  for  which  they  were  made  .  .  .  and  the 
intention  which  the  law  justly  imputes  to  every  man 
to  produce  those  consequences  which  are  the  natural 
result  of  his  acts,"  cannot,  since  the  decision  in  Derry 
V.  Peck,  be  held  applicable  to  an  action  for  deceit. 

Cur,  adv,  vult, 

April  18. — LiXDLEY,  L.J. — Xo  question  arises  on 
this  appeal  as  to  several  matters  which  are  very  often 
in  controversy  in  cases  of  this  description.  For 
example,  it  is  conceded  that  the  plaintiff  applied  to 
the  company  for  his  shares  and  got  them  direct 
from  the  company;  again,  it  is  conceded  that  the 
four  directors  name<l  are  responsible  for  the  issue  of 
the  prospectus ;  neither  is  there  any  controversy  that 
the  plaintiff  applied  for,  and  took,  his  shares  on  the 
faith  of  the  prospectus. 

The  Valley  Gold  Co.  wm  registered  on  the  25th  of 
October,  1886,  and  the  prospectus  was  issued  on  the 
27th  of  October,  two  days  after  the  registration  of  the 
company.  Certain  rejports  are  referred  to  in  the 
prospectus,  and  the  eviaence  shows  tliat  these  reports 
were  made  at  various  dates.  Pearson's  report  was 
made  as  early  as  1884,  and  was  made  for,  and 
addressed  to,  the  vendors  of  this  gold  mine,  and  not 
to  the  Valley  Gold  Co.,  or  to  its  directors.  Jackson's 
and  Rodda's  reports  were  made  respectively  on  the 
4th  and  16th  of  January,  1886.  The  two  most 
important  reports,  however,  were  made  by  Del  Mar, 
and  were  dated  respectively  the  14th  and  25th  of 
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August,  1886,  and  these  two  were  addressed  to  the 
directors. 

The  statement,  contained  in  the  prospectus,  which  is 
relied  upon  as  entitling  the  plaintiff  to  relief  is  as 
follows:  "Valley  Gold  Co.  This  company  has  been 
formed  to  purchase  and  develop  a  gold  property 
situated  in  San  Barnardino,  County  California " ;  it 
then    describes    the    nature  of    the    property,     and 

Erbceeds  as  follows :  **  Fiill  reports  of  the  property 
ave  been  prepared  for  the  directors  by  the  following 
eminent  engineers,  Mr.  Jackson,  Mr.  Pearson,  Mr. 
Bodda,  and  Mr.  Bel  Mar.  These  gentlemen  have 
personally  inspected  the  property,  and  Mr.  Del  Mar 
has  advised  the  board  as  to  the  means  to  be  adopted 
for  working  and  developing  the  same  to  the  oest 
advantage.  These  reports  have  convinced  the 
directors  that  the  estate  is  a  rich  one,  and  they  have 
no  hesitation  in  recommending  the  shares  to  the 
public  as  a  genuine  investment." 

Now  the  plaintiff  says  that  he  was  induced  to  buy 
shares  in  this  company  upon  the  faith  of  the  state- 
ment (amongst  others)  that,  **  full  reports  of  the  pro- 
perty have  been  prepared  for  the  directors  "  ;  that 
that  statement  was  imtrue ;  and  that  he  is  entitled  to 
relief  upon  the  ground  that  these  directors  issued  this 
prospectus  cont€dning  that  untrue  statement,  and 
which  they  knew  to  be  untrue.  The  plaintiff  there- 
fore puts  it  that  he  is  entitled  to  relief  on  the  ground 
of  fraud  on  the  part  of  those  gentlemen. 

Now  Romer,  J.,  in  his  judgment,  curiously  enough, 
does  not  find,  as  a  fact,  that  these  directors,  or 
any  of  them,  were  guilty  of  fraud.  His  judgment 
proceeds  upon  the  following  footing: — First  of  all, 
ho  comes  to  the  conclusion  that  the  words  **  prepared 
for  the  directors,"  upon  the  true  construction  of  the 
clause,  mean  prepared  for  the  directors  in  the  sense 
that  they  were  the  persons  emplojring  the  engineers 
to  make  the  reports,  and  that  in  that  sense  the  state- 
ment is  mitrue.  Then  he  comes  to  the  conclusion  that 
that  statement,  being  imtrue,  was  material ;  and  then 
ho  rather  appears  to  have  inferred  from  that,  and  to 
have  proceeded  upon  the  theory,  that  that  alone 
would  be  enough  to  make  these  directors  liable,  with- 
out addressing  his  mind  to  the  further  question 
whether  these  gentlemen  would  be  liable  supposing 
that  they  did  make  this  untrue  statement,  but  made 
it  carelessly  as  distinguished  from  fraudulently.  His 
judgment,  when  carefully  road,  shows  upon  the  face 
of  it,  I  think,  that  his  mind  was  not  addressed  to 
that  particular  point,  which  was  the  point  mainly 
argued  before  us.  His  judgment  s«ems  to  me  quite 
consistent  with  his  having  proceeded  upon  the  view 
that  the  case  of  Dcrry  v.  Peek,  as  it  was  decided  in 
the  Court  of  Appeal,  was  law;  whereas,  as  wo  all 
know,  the  decision  of  the  Coui-t  of  Appeal  was 
reversed  by  the  House  of  Lords.  I  have  spoken  to 
the  learned  judge  about  it,  and  the  inference  which  I 
draw  from  his  judgment  is,  I  think,  warranted  by  the 
fact  that  he  says  that  his  attention  was  drawn  to  the 
other  points  of  the  case  rather  than  to  this.  That  ex- 
plains why  there  is  no  distinct  finding  of  fraud  on  the 
part  of  those  directors.  But  it  is  important  to  bear  in 
mind  that  the  judge,  who  saw  these  directors  as  wit- 
nesses and  hoard  their  evidence,  has  not  found  them, 
in  terms,  guilty  of  fraud.  That  raises  a  question  of 
verj'  considerable  importance.  Before  Derry  v.  Vn'k 
was  rcvei-sed  in  the  House  of  Lords  I  should  have 
thought  there  would  have  been  no  doubt,  and  could 
have  been  no  doubt,  that  this  action  might  have  been 
supported,  and  Avould  have  been  supported,  upon  the 
evidence  adduced  in  the  course  of  tliose  proceedings. 
But  the  decision  of  the  Court  of  Appeal  in  Derry  v. 
Ptek  having  been  reversed  by  the  House  of  Lords,  it 
becomes  important  to  sec  what  the  final  decision  in 
Derry  v.  Peek  is. 


Speaking  of  Dei^y  v.  Peek  broadly,  I  take  it  that  it 
has  finedly  settled  the  controversy  (which  waa  w^ 
known  to  have  given  rise  to  very  considerable  differ- 
ence of  opinion)  as  to  whether  an  action  for  damaga 
for  negligent  misrepresentation,  as  distingoished 
from  fraudulent  misrepresentation,  could  be  main- 
tained. There  was  considerable  authority  to  did 
effect  that  it  could,  and  there  was  considerabb 
authority  to  the  effect  that  it  could  not ;  and  aa  I 
understand  Derrjf  v.  Peek^  it  settles  the  qn^on  in 
this  way — viz.,  that  an  action  of  deceit  for  a  negli- 
gent, as  distinguished  from  a  fraudulent,  misr^re- 
sentation  cannot  be  supported.  I  think  it  is  p6rfec% 
impossible  to  read  the  judgments  which  were  deliroed 
by  the  lords  in  that  case — especially  Lord  Herschell's, 
to  which  I  will  cdlude  presently — ^without  seeLng  that 
that  is  the  broad  proposition  of  law  which  Deny  t. 
Peek  has  finally  settled. 

That  being  the  case,  it  becomes  necessary,  of 
course,  to  examine  the  evidence  and  see  whether  thia 
misstatement  (for  misstatement  it  obviously  was)  is 
to  be  regarded  as  fraudulent,  or  is  to  be  r^;aidfida» 
only  neghgent.  If  the  conclusion  is  that  Ihia  mi  a 
case  of  negligence,  as  distinguished  from  fraud,  the 
action  will  not  lie.  If  the  evidence  is  that  there  in» 
a  fraudulent,  as  distinguished  from  a  negligent,  mis- 
representation the  action  wfll  lie. 

Now  the  case  put  forward  on  behalf  of  the  plaintiff 
is  based  upon  a  passage  in  the  judgment  of  Lord 
Herschell  in  Berry  v.  Peek;   and  I   will,  therefore, 
read  those  parts  of  that  judgment  which  appear  t& 
me  to    contain    the    pith    of    the    decision.     Lord 
Herschell  says,  38  W.  K.,  at  p.  42,  14  App.  Gas.,  at  p. 
374  :  —  *'  I    tJiink    the    authorities    estabhsh    4» 
following  propositions : — First,  in  order  to  sustain  an 
action  of  deceit  there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice.     Secondly,  fraodis 
proved  when  it  is  shown  that  a  false  representatiim 
has  been  made  (1)  knowingly,  or  (2)  without  belief  in 
its  truth,  or  (3)  recklessly,  careless  whether  it  be  \x» 
or  false.     Although  I  have  treated  the  second  and 
third  as  distinct  cases,  I  think  the  third  is  bat  an 
instance  of  the  second ;  for  one  who  makes  a  state- 
ment under  such  circumstances    can  have  no  leal 
belief  in  the  truth  of  what  he  states.     To  prevent  a 
false  statement  being  fraudulent  there  must,  I  think* 
always  bo  an  honest  belief  in  its  truth,   and  this 
probably  covers  the    whole    ground,    for  one  who 
knowingly  alleges  that  which  is  false  has  obviouslf 
no  such  honest  belief.    Thirdly,  if  fraud  be  proved, 
the  motive  of  the  person  guilty  of  it  is  immateriaL 
It  matters  not  that  there  was  no  intention  to  cheat  or 
injure  the  person  to  whom  the  statement  was  made.'* 
The  plaintiff's  counsel  naturally  relied  upon  that 
passage,  and  particularly  upon  that  part  of  it  whidi 
says  that  fraud  is  proved — ^not  merely  that  there  i» 
evidence  of  it,  but  that  it  is  proved — when  it  is  shown 
that  a  false  representation  has  been  made  knomnglj, 
or  without  behef  in  its  truth.     The  plaintiff  says  that 
the  defendants  in  this  case  made  this  false  statement 
knowingly  ;  that  they  knew  what  the  facts  were :  and 
that  they  made  it  without  any  belief  in  its  trath.    If 
the  above  passage  were  the  whole  of  the  judgment  of 
Lord  Herschell  I  do  not  think  it  would  be  easy  to 
answer  that  argument.     But  one  must  look  a  little 
further  and  see  what  Lord  Herschell  says  in  other 
parts  of  his  judgment.      The  following  passage  [^ 
W.  R.,  at  p.  42,  14  App.  Cas.,  at  p.  375),  to  my  mind, 
qualifies  in  a  most  material  manner  the  former  state 
ment : — **  In  my  opinion,  making  a  false  statement 
through  want  of  care  falls  far  short  of,  and  is  a  vffv 
different  thing  from,  fraud,  and  the  same  may  be  said 
of  a  false  representation  honestly  believed,  though  on 
insufficient  grounds."    Therefore,  as  I  underetandit, 
a  false  statement  may  be  made,  but  made  without  the- 
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matter  being  present  to  the  mind  of  the  person  making 
it,  and  made  carelessly ;  and  if  that  be  the  fact,  that 
is  not  fraud,  but  car^essness,  for  which  an  action  of 
deceit  will  not  lie.  Then,  again,  the  learned  lord, 
porsuing  the  same  line  of  thought,  says,  38  W.  R.,  at 
p.  43,  14  App.  Cas.,  at  p.  376:  **  I  think  there  is 
much  to  be  said  for  the  view  that  this  moral  duty  " 
{that  is,  to  be  vigilant  in  preparing  these  prospectuses, 
4ind  in  stating  no  more  than  is  oelieved  to  be  true) 
"  ought  to  some  extent  to  be  converted  into  a  legal 
obligation,  and  that  the  want  of  reasonable  care  to  see 
that  statements  made  under  such  circumstances  are 
true,  should  be  made  an  actionable  wrong.  But  this  is 
not  a  matter  fit  for  discussion  on  the  present  occasion. 
If  it  is  to  be  done  the  Legislature  must  intervene  and 
expressly  give  a  right  of  action  in  respect  of  such  a 
departmre  from  duty.  It  oueht  not,  I  think,  be  done 
by  straining  the  law,  and  h(3dJng  that  to  be  fraudu- 
lent which  the  tribimal  feels  cannot  properly  be  so 
described.  I  think  mischief  is  likely  to  result  from 
hliming  the  distinction  between  carelessness  and 
fraad,  and  equally  holding  a  man  fraudulent  whether 
his  acts  can  or  cannot  justly  be  so  designated." 

Now  my  observation  upon  these  latter  passages  of 
the  judgment  is,  that  what  was  said,  in  the  passage 
whi(Ui  I  first  read,  about  proof  of  fraud,  mus';  be  taken 
as  subject  to  this,  that  the  matter  to  be  inquired  into 
is  fraud  or  carelessness.  If  it  is  fraud,  it  is  action- 
able ;  if  it  be  not  fraud,  but  merely  carelessness,  it  is 
-not  actionable.  The  remarks  about  knowledge — 
knowingly  making  a  statement  and  making  a  state- 
jnent  without  believing  its  truth — are  based  upon  the 
^supposition  that  the  matter  was  really  before  the 
ipind  of  the  person  making  the  statement ;  and  if  the 
evidence  really  is  that  the  person  making  the  state- 
meat  never  r^My  intended  to  mislead,  that  he  did  not 
see  or  dream  that  the  effect  of  what  he  was  saying 
ootM  mislead,  and  that  the  particular  part  complained 
of,  of  what  he  was  saying  was  not  present  to  his  mind 
at  all,  then  that,  in  my  opinion,  is  proof  of  careless 
tiess  rather  than  of  fraud. 

These  directors  read  this  prospectus,  that  is  plain 
•enough.  I  do  not  gather  that  any  point  is  made  with 
reference  to  that  j^art  of  the  prospectus  which  states 
that  "  these  reports  have  convmced  the  directors  that 
the  estate  is  a  rich  one."  There  is  no  evidence  to 
show  that  the  reports  of  these  engineers  are  false  in 
hcL  The  evidence,  I  think,  is  simply  this,  that  the 
gold  mine  has  not  been  worked,  and  that  the  shai'es 
are  now  worth  very  much  less  than  the  plaintiff 
gave  for  them — not  an  uncoumion  result.  "WHien  we 
look  at  the  balance-sheet  that  was  handed  up,  I  think 
we  can  see  the  reason  of  that.  So  much  was  paid  by 
way  of  purchase-money,  that  capital  enough  to  work 
the  mine  could  not  be  got,  and  in  fact  the  mine  has 
not  yet  been  worked.  Whether  it  ever  will,  I  do  not 
know;  but  in  the  meantime  the  shares  have  gone 
down.  I  merely  mention  this  as  showing  that  I  do 
not  think  any  reliance  was  really  placed  on  that  part 
of  the  prospectus  which  says  that  the  reports  con- 
meed  flie  directors  of  the  goodness  of  this  specula- 
tion.   They  were  convinced  of  it. 

One  must  look  at  the  evidence,  therefore,  to  see 
whether  the  statement  that  these  reports  had  been 
"prepared  for  the  directors"  was  made  by  them 
fraudulently  or  carelessly.  In  order  to  investigate 
that  question,  the  four  directors  cannot  be  all  lumped 
together.  We  must  take  each  of  them  separately, 
«nd  see  what  each  of  them  said  in  his  evidence  about 
it.  Without  reading  the  evidence  at  any  length,  it 
Appears  to  me  that  as  Homer,  J.,  who  saw  each  of 
them  as  witnesses,  has  not  found  them  guilty  of 
fraud,  it  would  not  be  right  for  us  to  find  them  guilty 
of  fraud.  The  conclusion  at  which  I  have  arrived, 
■<and  the  inference  I  have  draivn  from  their  evidence,  is 


this,  that  they  really  did  not  put  that  statement  into 
the  prospectus  with  the  idea  that  it  was  likely  to  mis- 
lead ;  that  it  was  a  blundering  statement ;  that  their 
attention  never  was  called  to  it — I  mean  specifically 
called  to  it.  It  was  not  that  they  shut  their  eyes  and 
did  not  care  whether  it  was  true  or  false,  but  they  did 
not  see  the  effect  of  what  they  were  saying,  or  the 
construction  which  would  be  put  upon  it,  when  those 
words  ''  for  the  directors  "  were  passed  by  them.  If 
those  words  had  been  out,  I  doubt  very  much  whether 
it  would  have  made  any  difference.  I  can  easily 
imderstand  that  a  man  might  read  this  prospectus  and 
not  observe  the  importance  of  those  words.  The 
careless  reader  would  be  just  as  likely  to  overlook 
them,  as  to  see  the  force  of  them  and  give  his  mind  to 
them.  If  that  is  the  result,  if  they  passed  them  over 
without  seeing  that  they  were  of  any  importance  at 
all,  that  appears  to  me  to  be  carelessness,  and  not 
fraud  withm  the  legal  definition  of  fraud. 

As  regards  the  evidence,  one  must,  as  I  have  said, 
take  the  case  of  each  of  them  separately.  As  to  Mr. 
Nelson,  he  says,  in  his  evidence,  that  he  attached  no 
importance  to  it.  I  believe  him.  I  believe  it  because, 
as  I  have  said  before,  a  man  might  very  well  read  this 
prospectus,  and  be  convinced  by  the  reports  if  he 
trusted  the  men  who  made  the  reports,  and  not  see  the 
importance  of  the  words  **  for  the  directors,"  on 
which  the  plaintiff  has  fastened  in  order  to  throw  the 
responsibility  on  the  directors.  As  regards  Mr. 
Meates,  some  part  of  his  evidence  is  unsatisfactory, 
and  in  fact  the  learned  judge  said  so.  But  Meates 
also  says  that  he  did  not  consider  the  meaning  of  the 
passage  very  materially ;  and  my  impression  is  that, 
notwithstanding  the  unsatisfactory  answers  given  by 
him  to  some  of  the  questions  put  to  him,  he  never 
gave  his  attention  to  the  passage.  I  do  not  think  it 
is  right  to  say  he  wilfully  shut  his  eyes ;  I  do  not 
thmk  he  observed  it  any  more  than  Nelson  did.  Mr. 
Lloyd  says,  as  I  imderstand  his  evidence,  that  he  read 
** prepared  for"  as  equivalent  to  "  adopted  by,"  that 
that  was  the  view  he  took  of  it.  He  did  not  attach 
any  importance  to  the  particular  phrase  "  prepared 
for."  The  real  truth  was  that  the  reports  were  laid 
before  the  directors ;  there  is  some  evidence  that  one 
of  them  gave  some  directions,  and  that  Del  Mar's 
report  might  have  been  said  to  have  been  prepared 
for  the  (Erectors,  but  it  is  utterly  impossible  to  say 
that,  of  Pearson's,  Jackson's,  or  i^odda's,  therefore  I 
pass  that  by.  But  Lloyd  did  not  see  that  that 
expression  could  mislead,  and  never  dreamed  that  it 
might  mislead.  Then  there  was  the  defendant  Sir 
Charles  Clifford.  His  evidence,  I  should  think, 
would  show  that  he  was  not  particularly  clear  headed. 
I  do  not  know  whether  he  is  an  old  or  a  young  man, 
or  what  age  he  is ;  I  have  not  had  the  advantage  of 
seeing  him.  But  he  also  says  that  he  attached  no 
importance  to  these  words.  His  evidence  convinces 
me  that  ^ere  was  not  the  slightest  intention  on  his 
part  to  deceive,  he  never  dreamt  of  such  a  thing. 

The  conclusion  at  which  I  have  arrived  is  that  nonO 
of  these  directors  saw  the  importance  of  that  phrase 
at  all ;  their  attention  was  never  directed  to  it.  It  is 
not  that  they  adopted  the  prospectus,  saying,  "  I  do 
not  care  what  you  put  in  it ;  put  in  what  you  like  ""; 
that  would  be  recklessness.  There  was  no  moral 
obliquity  in  what  they  did ;  it  was  pure  blundering, 
pure  carelessness ;  and,  that  being  the  case,  it  appears 
to  me  that,  after  Derry  v.  PccA-,  this  action  cannot  be 
sustained.  It  is  a  case  of  negligent,  as  distinguished 
from  fraudulent,  conduct. 

That  entitles  the  defendants  to  our  judgment.  But 
as  regards  costs  the  matter  is  rather  different.  I  am 
bound  to  say  I  think  that  this  was  grossly  careless, 
and  I  think  it  was  such  a  statement  as  to.  invite  an 
action,   and  thfiKiibire  I  think  that  the  defendants 
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a  considerable  amount  of  importance  will  be  at- 
tached, is  that,  by  the  special  Act  of  Parliament 
obtained,  the  company  has  the  right  to  use  steam  or 
mechanical  motive  power  instead  of  horses " ;  in 
fact,  however,  the  consent  of  the  Board  of  Trade  had 
not  then  been  obtained,  but  Lord  Bramwell  says,  38 
W.  E.,  at  p.  35,  14  App.  Cas.,  at  p.  349,  that  the 
learned  judge  in  the  court  of  first  instance  in  that 
case  •*  held  as  I  do,"  that  the  directors  or  the  persons 
who  issued  that  prospectus  ^*  thought  that  the  com- 
pajiy  had  the  right,  as  put  in  the  prospectus,  to  use 
steam.''  And  again,  in  another  of  the  speeches 
delivered  in  that  case  it  was  stated  that  ttie  Teamed 
judge  in  the  court  of  first  instance  had  found  that 
the  statement  had  been  honestly  made,  believing  it  to 
be  true,  and  that  the  Court  of  Appeal,  though  not 
differing  from  that  conclusion,  had  held  that  never- 
theless it  must  be  treated  as  fraudulent  because  the 
directors  had  no  reasonable  ground  for  that  belief. 
The  question  of  whether  a  statement  honestly  made, 
and  believed  to  be  true,  could  nevertheless  be  treated 
as  fraudulent  because  those  who  made,  it  had  no 
reasonable  ground  for  the  belief  which  they  said  they 
had,  was  the  main  question  discussed  by  the  noble 
lords  in  the  House  of  Lords.  I  will  not  read  again 
those  passages  which  have  been  read  by  Lindley,  L.J., 
but  I  wish  also  to  observe  this.  That  case  of  Dern/ 
V.  Peek  was  argued  in  the  House  of  Lords  some  time 
before  the  judgment  of  the  Court  of  Appeal  in 
Arm'son  v.  Smith  was  delivered,  and  the  Lord  Chan- 
cellor, who  was  one  of  the  noble  lords  before  whom 
Bcrri/  V.  PeeJc  was  argued,  was  also  one  of  the  judges 
in  the  case  of  Arniaon  v.  Smith ^  and  he,  after  having 
heard  the  arguments  in  Derri/  v.  Peek,  made  this 
observation  in  Arnison  v.  Smith,  41  Ch.  D.,  at  p. 
368:  **A  deliberate  statement  was  made,  and  the 
defendants  cannot  be  heard  to  say  that  they  did 
not  know  the  popular  meaning  of  the  words  they 
used  ;  if  they  had  said  *  We  do  not  know  what 
was  in  the  prospectus  and  hastily  put  our  names 
to  it  without  reading  it,'  the  case  would  be  open  to 
different  considerations."  Therefore,  it  was  quite 
present  to  his  lordship's  mind,  and  he  seems  to  have 
quite  concurred  with  Lord  Herschell's  speech  upon 
the  general  doctrine,  that  making  a  false  statement  by 
mere  carelessness  does  not  necessarily  amount  to 
fraud.  The  carelessness  must  come  up  to  that  which 
was  described  in  Lord  Herschell's  speech,  and  in 
many  other  judgments  before,  as  recklessness,  that 
is,  according  to  the  definition  given  in  this  speech,  an 
indifference  in  the  mind  of  the  man  who  makes  the 
statement  whether  the  statement  was  true  or  false, 
without  knowing  whether  it  was  true  or  false,  and 
without  caring.  Lord  Halsbury  also,  in  his  speech  in 
the  House  of  Lords  in  Berry  v.  Peek,  38  W.  E.,  at  p. 
34,  14  App.  Cas.,  at  p.  343,  says  the  same :  *^  I  think 
such  a  statement,  if  wilfully  made  with  a  consciousness 
of  its  inaccuracy,  would  give  rise  to  an  action  for 
deceit  provided  that  damage  had  been  sustained  if  a 
person  had  acted  upon  a  belief  induced  by  such  a 
prospectus." 

Now  the  real  question  in  this  case  is  one  which  has 
involved  the  Court  of  Appeal — at  least,  speaking  for 
myself,  has  involved  me — in  very  considerable  diffi- 
culty indeed.  The  learned  judge  before  whom  this 
case  was  tried  in  the  court  below  does  not  seem  to 
have  had  the  speeches  of  the  learned  lords  in  Berry  v. 
Peek  brought  to  his  attention  very  carefully,  if,  in- 
deed, at  all,  when  this  question  was  argued.  The 
distinction  between  a  statement  which  was  not  true 
made  carelessly  and  a  statement  which  was  not  true 
made  fraudulently  does  not  seem  to  have  been  pressed 
upon  him.  I  have  read  his  judgment  more  than  once 
with  attention,  and  I  do  not  find  that  that  distinction 
was  present  to  the  mind  of  the  learned  judge  when  he 


gave  the  judgment  in  the  present  case.  There  is  no 
finding,  as  has  been  pointed  out,  that  this  statement, 
if  untrue,  was  made  fraudulently.  There  is  no  dis- 
tinct finding  of  that  kind.  There  is  no  finding  that  in 
making  the  statement  the  directors  acted  dishonesiiy. 
There  is  no  finding,  as  it  is  termed  in  Lord  Hakbniy's 
speech  in  the  House  of  Lords,  of  the  existence  of  the 
Tnetis  rea  in  all  or  some  of  these  defendants.  Therefore 
the  findings  of  the  learned  judge  certainly  do  not 
amount  to  such  a  decision  as  would  justify  the  main- 
tenance of  the  judgment  against  them  for  deceit 
according  to  the  doctrine  laid  down  in  Berry  v.  Peofc, 

Then,  of  coui-se,  that  puts  this  court  in  this  veiy 
great  difficulty.  The  learned  judge  has  not  in  so 
many  words  found  fraud,  but  he  has  found  they  were 
liable,  and  that  may  or  may  not  have  involved  a  find- 
ing that  they  had  acted  fraudulently.  Then,  again, 
that  depends  on  what,  in  the  judgment  of  the  leuned 
judge,  amounted  to  fraud  in  such  a  case ;  and  if  ht 
adopted,  what  is  now  overruled,  the  decision  of  the 
Coiurt  of  Appeal  in  Peek  v.  Berry,  he  might  consider  it 
to  be  laid  down  that  l^e  making  of  a  statement  of  this 
land,  believing  it  to  be  true,  although  there  was  no 
reasonable  ground  for  such  belief,  would  amount  to 
fraud ;  whereas  that  was  a  doctrine  which  was  unhesi- 
tatingly overruled  in  the  House  of  Lords'  dedsion  in 
that  very  case.  Accordingly  we  are  driven,  not  having 
the  witnesses  before  us,  to  go  through  the  evidence  and 
try  to  make  out  if  we  can  whether  this  statement  was 
or  was  not  dishonestly  made  by  the  defendants.  I 
cannot  help  saying  that  it  impressed  my  mind  vwy 
much  that  the  statement,  taken  in  the  sense  in 
which  it  would  be  read  by  a  person  who  read  iht 
prospectus  with  care  for  the  purpose  of  detemiining 
whether  he  should  take  shares  in  the  company  or  not 
would  or  might  to  that  pei'son  have  the  meaning  that 
the  directors  of  this  company  had  intended  these 
reports  to  be  made  for  their  own  information,  they 
being  in  the  position  of  the  purchasers  of  the  property 
in  question,  which  was  a  mine.  I  think  that  is  quitE 
possible  and  probable.  I  think  most  likely  that  any 
careful  intending  shareholder  reading  this  prospectus 
would  attribute  that  meaning  to  these  words,  and  if 
that  were  so,  no  doubt  that  is  a  very  different  thing 
from  what  was  actually  the  fact — ^namely,  that  the 
reports  had  been  made  before  any  directors  were  con- 
sulted at  all,  and  had  been  made  on  the  instnictkn. 
not  of  any  director,  but  of  the  agents  in  England  of 
the  vendors  of  the  mine — in  short,  that  the  reports 
had  been  made  for  or  on  behalf  of  the  vendors  rather 
than  for  or  dn  behalf  of  the  purchasers.  That  is,  un- 
questionably, a  serious  thing,  and  I  agree  that  that 
diould,  or  probably  would,  be  the  prima  facie  mean- 
ing of  those  words  if  read  bv  a  careful  man  who  was 
considering  whether  he  should  take  shares  in  the  com- 
pany or  not. 

But  then  I  should  think  it  quite  possible,  and  I 
cannot  find  anything  in  this  evidence  which  con- 
vinces me  to  the  contrary,  that  the  persons  who  made 
this  statement  either  did  not  attribute  that  meaning 
to  the  words  or  did  not  clearly  see  that  an  intending 
shareholder  who  read  that  prospectus  would  attrihate 
that  meamng  to  them.     I  quite  believe,  and  I  think 
it  is  the  fair  result  of  the  evidence,  that  the  import- 
ance of  the  words  was  not  present  to  the  mind  of 
any  one  of  these  directors.     You  may  say  that  it  it 
the  grossest  possible  carelessness  that  that  should  be 
so.     I  quite    agree ;    I  think  it  is.      I  think  they 
ought  to  have  examined  the  words  very  carefnUy 
indeed,    aad  tiiat  they  were  guilty    of  very  gross 
negligence  in  allowing  such  words  to  go  forth  to  th^ 
pubUc  when  the  fact  was  not  literally  as  described  by 
those  words.     But  I  am  not  convinced  that  wo  onght 
to  say  upon  such  evidence  as  was  given  in  this  ewe 
that  any  one  of  these  directors  in  issuing  that  pitH 


Vol.  XXXIX.    iJune6,i89a.]  THE  WEEKLY  REPORTER. 


505 


CtoUBT  OF  Appeal. 


Angus  v.  Clifford. 


Court  of  AprEAi.. 


spectos  to  the  public  had  a  dishonefit  purpose — that 
his  mind  was  in  the  attitude  or  condition  of  what  is 
described  as  mens  reoy  in  short,  that  he  was  guilty 
of  fraud ;  and  although  it  should,  or  ought  to  be,  in- 
▼olved  in  the  finding  of  the  learned  judge  in  the  court 
below  that  these  defendants  were  guilty  of  fraud, 
we  are  not  aware  of  the  mode  at  which  he  arriyed  at 
tiiat,  and,  looking  at  the  evidence  after  canvassing  it 
with  considerable  care,  I  am  not  satisfied  that  this 
evidence  does  prove  such  a  condition  of  mental  dis- 
honesty on  the  x>art  of  the  defendants  as  would  be 
necessary  to  support  an  action  of  deceit  against  them 
according  to  the  decision  in  Derry  v.  Peek, 

On  this,  the  main  point  of  the  case,  I  have  very 
imperfectly  expressed  my  own  view,  as  I  say,  rather 
out  of  respect  to  the  learned  judge  than  because  I 
have  anything  material  to  add  to  what  the  other 
members  of  i£e  Court  of  Appeal  have  said  in  this 
case.  But  I  am  also  struck,  and  more  forcibly  I 
think  than  the  other  members  of  the  Court  of  Appeal, 
with  the  question  of  materiality.  There  is  no  proof 
whatever  that  the  reports  mentioned  in  this  prospectus 
are,  or  that  any  one  of  them  is  untrue,  or  exaggerated 
or  inaccurate  in  any  respect.  The  statement  of  claim 
alleges  that  the  estimates  formed  by  one  of  the  per- 
scais  who  made  the  reports,  Del  Max,  were  grossly 
ex^gerated,  and  I  think  that  is  the  only  statement 
made  in  the  statement  of  claim  as  to  the  imtruth  of 
these  reports.  But,  assuming  it  to  be  sufficiently 
raised  by  the  statement  of  claim,  there  is  no  proof, 
and  no  attempt  at  proof,  that  the  reports  were  in 
&ct  untrue.  It  seems  to  me  that  it  is  impossible  for 
any  court  to  assume  anything  to  assist  a  plaintiff 
to  make  out  his  case  of  fraud.  Every  step,  every 
material  step  in  the  evidence  which  makes  out  a  case 
of  fraud,  it  is  incumbent  on  the  plaintiff  who  fiJleges 
fraud  to  prove  by  sufficient  evidence.  If  it  is  a 
necessary  part  of  his  case  to  make  out  that  the  reports 
vere  xmtrue,  then  all  I  can  say  is,  there  is  not  only  no 
proof  of  that,  but  there  is  no  evidence  of  it.  It  was 
said,  **  Oh,  yes,  but  there  is]  some  evidence  of  it,  be- 
cause if  the  reports  had  been  true,  if  the  mine  had 
been  such  a  rich  one,  the  probability  is  the  shares 
would  not  have  gone  down."  But,  as  lindley,  L.  J., 
has  said,  we  have  had  the  balance-sheet  handed  up 
to  us,  and  it  was  quite  plain  from  the  balance-sheet 
that  there  was  another  and  very  sufficient  reason 
why  the  shares  had  depreciated  without  assuming  the 
reports  to  be  untrue,  for  it  appears  quite  clearly  from 
that  balance-sheet  that,  after  paying  out  of  tho 
<iapital  which  was  raised  the  price  which  had  to  be 
psid  for  the  mine,  and  after  paying  other  incidental 
expenses,  there  was  not  left — and  there  is  evidence  to 
Msist  this  part  of  the  case— sufficient  capital  pro- 
perly to  develop  and  work  the  mine ;  and  tnat  would 
by  itself  be,  and  probably  was,  a  sufficient  reason,  and 
for  anything  I  ImoWy  and  as  far  as  appears  from  the 
evidence,  was  the  only  reason,  why  the  mine  was 
not  properly  developed  and  tiie  shalies  considerably 
depreciated. 

Kow,  I  should  like  to  put,  in  order  to  illustrate  my 
own  view  of  this  case,  what  seems  to  me  a  parallel 
<*M.  Supposing  a  person  was  selling  a  real  estate, 
™  he  represented  that  he  had  been  assured  by  A.  B. 
(I  assume  A.  B.  to  be  a  well-known  -miTiiTig  engineer, 
*  pan  whose  assurance  woidd  carry  very  great 
weight]  that  there  existed  beneath  that  estate  a 
P*f*^oolar  seam  of  coal,  which  was  known  in  the 
iiaghbourhood,  and  was  of  great  value ;  and  it  turned 
out  afterwards  that  he  had  not  had  any  such  assur- 
ance from  that  individual  at  all,  but  that  the  mine 
^  there.  Could  an  action  of  deceit  be  maintained 
ni  that  case?  Could  the  plaintiff  come  into  court 
^^  »y,  **  I  admit  the  mine  is  there ;  I  admit  the 
^8tate  is  quite  as  valuable  as  it  was  represented  to  be, 


but  I  was  told  that  it  was  said  by  A.  B.  that  the  mine 
was  there,  and  I  relied  very  much  on  ihat,  and  A.  B. 
did  not  say  it."  Well,  I  will  not  give  any  definite 
opinion  on  the  subject,  but  it  seems  to  my  mind  that 
'the  fact  that  the  mine  did  exist  would  be  a  thing 
that  ought  to  be  very  carefully  considered  in  deter- 
mining whether  the  statement  that  A.  B.  had  given 
that  assurance  was  material  or  not  for  the  purpose  of 
an  action  of  deceit.  You  may  easily  put  many  cases 
of  the  same  kind.  I  will  content  myself  with  that 
as  an  illustration  of  what  I  mean.  Kow,  if  the  false- 
hood or  exaggeration  of  these  reporte  is  not  made 
out  at  all,  as  it  certainly  is  not  made  out  here,  I  can- 
not see  that  this  statement  would  necessarily  be  an 
extremely  material  one.  To  treat  this  case  in  the 
way  I  have  just  treated  the  case  I  put  by  way  of 
illustration — suppose  the  plaintiff  had  come  here  and 
said,  **I  admit  that  all  these  reports  are  perfectly 
true,  that  they  are  not  in  any  degree  exaggerated ; 
there  is  nothing  in  them  of  which  I  could  at  all  com- 
plain, but  I  say  they  were  not  made  for  the  directors ; 
they  were  made  for  somebody  else."  Could  he  suc- 
ceed in  an  action  of  deceit  ?  I  doubt  it  very  much, 
and,  therefore,  I  am  not  satisfied  that  in  this  caso  the 
statement  is  proved  to  be  sufficiently  material.  Again, 
that  goes  to  another  point  on  which  I  do  not  profess 
to  give  any  decided  opinion.  It  is  well  established, 
as  Lord  Halsbury  says  in  Derry  v.  Peeky  that  in 
dealing  with  actions  of  this  character  fraud  without 
damage,  or  damage  without  fraud,  does  not  give  rise 
to  such  an  action,  and  certainly  the  considerations  I 
last  alluded  to  must  have  some  weight  in  determining 
whether  this  misstatement  has  caused  damage.  I  can 
quite  conceive  it  might,  by  way  of  argument,  be 
made  a  part  of  the  case.  It  might  be  said,  **  True,  I 
do  not  prove  these  reports  to  be  false — I  cannot  ask 
that  it  should  be  assumed  in  my  favour  that  they  are 
false ;  but  I  took  my  shares  in  this  company  on  the 
faith  of  this  statement  that  they  were  made  for  the 
directors,*  damage  has  resulted  to  me,  perhaps  not 
from  the  falsehood  of  the  reports,  but  1  should  not 
have  taken  the  shares  at  all  if  it  had  not  been  for 
this  statement,  and,  having  taken  the  shares,  now 
those  shares  have  gone  down  in  value,  and  damage 
has  resulted  to  me,  and,  therefore,  I  have  a  right  to 
maintain  an  action  of  deceit." 

I  am  not  qidte  convinced  in  my  own  mind  at 
present,  and  I  will  not  give  any  decided  opinion  upon 
it,  that  this  is  a  damage  which  results  directly  from 
the  false  statement.  If  the  reports  were  true,  and 
the  only  falsehood,  or  the  only  inaccuracy  of  the 
statement,  was  that  they  were  niiade  for  the  directors 
instead  of  being  made  for  the  promoters,  for  whom 
they  were  octueilly  made,  I  am  not  quite  sure  that 
that  damage  would  result  sufficiently  from  the  false 
statement  to  enable  the  plaintiff  to  maintain  his  action 
of  deceit.  However,  as  I  say,  I  merely  express  this 
as  a  doubt  existing  in  my  mind,  I  do  not  wish  to  give 
any  decided  opinion  upon  it. 

For  the  reasons  I  have  given,  I  agree  entirely  with 
the  other  Lords  Justices,  and  I  also  entirely  agree  on 
the  question  of  costs.  It  seems  to  me  that  although 
fraud  is  not  made  out  to  our  satisfaction,  there  was 
an  amoimt  of  carelessness  so  gross  as  almost  to  invite 
an  action  of  this  kind,  and  although  the  defendants 
have  escaped,  they  have  escaped  in  such  a  way  that 
we  ought  not  to  say  they  are  entitled  to  have  any  of 
their  costs  of  this  action. 

Ap2^€al  allowed. 

Solicitors,  Kerly,  Son,  &  Verden;  Burton,  Yeates, 
Hart,  &  Burton,  for  Kenton,  Tyrer,  <t-  Simpson,  Liver- 
pool. 


506 


THE  WEEKLY  REPORTER.    [Jimcciaoi.]    Vol.  XXXIX. 


CoTJKT  OF  Appeal. 


SaIiOmons  V,  Knight. 


Ck)URT  OP  APFEiL 


From  Chan.  Div. 


April  22. 


Salomons  v.  Knight,  (a.) 

Libel — Interlocutory  injunction  to  restrain  puhlicaiion — 
Annoyance — Proof  of  immediate  injury. 

An  interlocutory  injuridion  loill  not  he  granted  to 
restrain  the  puhlicaiion  of  statements  not  shown  to  he 
likely  to  cause  immediate  injury  to  the  person  or  property 
of  the  party  seeking  the  injunction,  notwithstanding  that 
such  statements  are  calculated  to  cause  him  extreme  annoys 
ance  ;  that  they  appear  prima  facie  to  he  wholly  unjusti- 
flahle ;  that,  unless  justified,  they  are  grossly  lihelloics ; 
and  that  the  iiilaintiff  had  previously  ohtained  a  verdict 
for  £1,000  damages  {which  had  not  heen  paid)  for  the 
publication  hy  the  defendant  of  similar,  or  practically 
identical,  statements. 

Appeal  from  North,  J. 

It  appeared  that  Mr.  Salomons,  the  plaintiff,  had  in 
June,  1883,  contracted  to  purchase  the  interest  of  Mr. 
Knight,  the  defendant,  in  some  property  in  the  City  for 
£4 ,  000.  Some  dii&culty  arose  as  to  the  defendant's  title, 
and  subsequently  there  was  a  dispute  as  to  the  amount 
of  the  balance  due  to  the  defendant,  and  the  matters  in 
difference  were  referred  to  arbitration.  The  award 
found  that  a  small  balance  of  £368  los.  was  due  to 
the  defendant  (who  had  claimed  a  very  much  larger 
sum),  and  that  on  payment  thereof  the  contract 
shoiild  be  completed.  That  was  done,  and  the  pro- 
perty was  conveyed  to  the  plaintiff.  The  defendant, 
as  it  was  alleged,  then  commenced  to  threaten,  abuse, 
and  annoy  the  plaintiff,  and  accused  him  of  perjury 
and  fraudulent  conduct  in  regard  to  the  arbitration. 
In  the  result  there  was  a  further  arbitration,  and  the 
umpire  found  in  favour  of  the  plaintiff,  and  that  no 
damages  ought  to  be  paid  to  the  defendant,  who  had 
claimed  a  very  large  sum  as  such.  The  defendant, 
however,  continued  to  circulate  statements  about  the 
plaintiff,  referring  to  his  alleged  '*  criminal  acts,** 
** villainy,"  "fraud,"  and  so  forth.  In  one  circular 
the  defendant  used  the  expression  "  I  repeat  the 
charges  of  fraud."  In  another,  headed  "A  Public 
Challenge,"  he  charged  the  plaintiff  with  **  deliberate 
and  determined  fraud."  Another  spoke  of  "your 
plausible  and  persistent  false  swearing." 

Several  manifestoes,  notices,  or  circulars  contain- 
ing statements  of  this  kind  having  been  sent  or 
addressed  to  the  plaintiff,  he  brought  an  action  for 
libel  against  the  defendant,  and  obtained  a  verdict 
and  judgment  for  £1,000  damages  (which  it  was 
stated  had  never  been  paid),  a  counter-claim  by  the 
defendant  being  at  the  same  time  dismissed  with 
costs.  The  defendant  subsequently  sent  a  letter  con- 
taining a  resum^  of  his  statements  to  the  chairman 
of  a  company  of  which  the  plaintiff  was  a  deputy 
chairman,  and  expressing  his  intention  to  circulate 
his  "  manifesto  "  "  imless  my  just  rights  are  satisfied, 
and  my  just  demands  compHed  with." 

In  <x>nsequence  of  that  expression  of  intention  by 
the  defendaiit  the  plaintiff  applied  for  an  interlocu- 
tory injunction  to  restrain  tiie  publication  of  the 
statements. 

North,  J.,  refused  to  grant  an  interlocutory  in- 
junction, on  the  ground  that  the  statements  were  of 
such  a  character  that  no  one  would  pay  any  attention 
to  them,  and  that  there  was  no  probability  of  injury 
accruing  to  the  plaintiff  from  their  circidation. 

The  plaintiff  appealed. 

CozeiU' Hardy,  Q.C,  and  Frank  Watson,  for  the 
appellant. — The  statements  are  grossly  libellous,  and 
can  admit  of  no  justification  under  the  circumstances. 

(a.)  Eeported  by  R.  H.  Deane,  Esq.,  Barrister- at- 
Law. 


They  reflect  injuriously  on  the  plaintiff's  diancter, 
and  ought  to  be  restrained  by  interlocutory  injnoe. 
tion.  [BowEN,  L. J.  —  What  immediate  iajmy  do 
you  allege  ?  Kay,  L.J.  —  How  can  you  get  an 
interlocutory  injimction  in  such  a  case  after  tbe 
decision  in  Bonnard  v.  Ferryman,  ante,  p.  435? 
LiNDLEY,  L.  J. — No  sensible  man  who  read  this  itof 
would  pay  the  slightest  attention  to  it.]  There  is  do 
difficulty  iQ  exercising  the  jurisdiction  here,  as  there 
is  no  reasonable  probability  that  any  plea  of  justifi- 
cation can  be  put  forward,  especially  in  view  of  tiie 
fact  that  the  appellant  has  already  obtained  a  verdici 
for  £1,000  in  respect  of  the  circulation  of  substantiallj 
the  same  statements. 

John  Black,  for  the  defendant,  was  not  called 
upon. 

LiNDLEY,  L.J. — ^The  judgment  of  North,  J.,  m 
this  case  ia  very  short,  ajid  I  will  read  it.  He  says  :- 
**  In  this  case  I  see  no  reason  to  interfere  by  way  of 
interlocutory  injunction.  I  have  not  heard  the 
defendant,  and  therefore  I  do  not  form  any  opmia& 
about  his  case,  and  I  will  not  say  more  than  this, 
that,  after  readLig  the  documents  that  have  hee& 
published  by  the  defendant,  they  seem  to  be,  so 
far  as  I  can  form  an  opinion  without  hearing 
him,  unjustifiable  to  a  degree ;  but  then,  on  the 
other  hfioid,  I  do  not  find  anything  which  shows 
the  slightest  suggestion  by  any  person,  the  plamtiff 
or  any  other  person,  that  anyone  who  saw  then 
documents  would  pay  the  slightest  attention  to  them, 
or  attach  the  slightest  weight  to  them.  Under  those 
circumstances  it  is  open  to  the  plaintiff,  if  the  chai^ 
are  such  as  he  says,  and  he  sajra  he  cannot  recorer 
pecuniary  damages  from  the  defendant,  to  take  pro- 
ceedings by  indictment  against  the  defendant;  Int I 
do  not  see  any  such  immediate  and  pressiog  mpny 
to  person  or  to  property  threatened  by  the  defend- 
ant's proceedings  as  to  make  it  desirable  or  right  that 
I,  sitting  in  the  Chancerjr  Division,  should  interfee 
to  stop  by  interlocutory  injunction  the  steps  the  de- 
fendant has  thought  proper  to  take." 

Now  I  agree  with  those  observations.  So  far  as  I 
can  judge  the  conduct  of  the  defendant  is  entirdy 
without  justification  and  without  excuse,  and  if  ^ 
does  not  take  care  he  will  find  himself  in  gaol,  I  have 
no  doubt.  But  I  agree  with  North,  J.,  and  I  think 
our  decision  is  perf  ectiy  consistent  with  what  we  said 
yesterday  (in  Bonnard  v.  Ferryman) — ^there  is  no 
reason  whatever  to  suppose  that  there  is  any  injnrj 
being  done  to  the  plsontiff,  either  in  person  or  in 
property.  For  these  reasons  I  think  an  interio- 
cutory  injunction  ought  not  to  be  granted,  not 
because  we  have  the  slightest  sympathy  with  titf 
defendant,  or  think  lus  conduct  justifiable,  but 
because  of  the  reasons  we  have  given. 

BowEN,  and  Kay,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Waison,  Sons,  <t  ^«»j». 

Solicitor  for  the  respondent,  John  Westontt, 
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C.  A.      In  BE  An  Arbitration  between  Knight  &  the  Tabernacle  Per^canent  Bldg.  Soc.      C.  A. 


Prom  Q.  B.  Div.  \  Feb.  10 ;  April  7 ; 

[and  a  B.  Div.]  J  May  1  j. 

In  re  An  Arbitration  between  Kihght  and  the 
Tabernacle  Permanent  Building  Society,  (a.) 

Building  society — Arbitration — Power  to  direct  arhi- 
tratora  to  state  a  case — Building  Societies  Ady  1874 
(37  &  38  Vict.  c.  42),  «.  'SG—Arbitratiofi  Act,  1889  (52 
<e  53  Vict.  c.  49),  as.  19,  24. 

By  section  36  of  the  Building  Societies  Act,  1874,  the 
decision  of  arbitrators  ap/tointed  under'  the  Act  is  to  be 
final,  but  poioer  is  given  to  them,  at  the  request  of  either 
party,  to  state  a  special  case  /or  the  opinion  of  the  court 
on  any  question  of  law. 

By  section  19  of  the  Arbitration  Act,  1889,  power  is 
given  to  the  court  to  direct  arbitrators  to  state  a  case  on 
any  question  of  law  arising  in  the  course  of  the  reference  ; 
and,  hy  section  24,  the  provisions  of  the  Act  are  made 
ap^icable  to  all  arbitrations  under  any  Act  passed  before 
the  Act,  "  except  in  so  far  as  this  Act  is  inconsistent  with 
the  Act  regulating  the  arbitration.^^ 

Held  [reversing  the  decision  of  the  Queen's  Bench 
DiTudon),  that  the  two  Acts  are  not  inconsistent,  and 
that  there  is,  therefore,  2>ower  urider  section  19  o/  the 
Arbitration  Act,  1889,  to  ord^r  arbitrators  aiypointed 
under  the  Building  Societies  Act,  1874,  to  state  a  special 
ratefvr  the  opinion  of  the  court  on  a  question  of  lavj. 

kmeal  from  a  decision  of  A.  L.  Smith,  J.,  in 
chambers,  affirming  the  order  of  a  master  which 
directed  arbitrators  appointed  imder  the  Building 
Societies  Act,  1874,  for  the  determination  of  a  dis- 
pute, to  state  a  case  for  the  opinion  of  the  court. 

A  dispute  haying  arisen  between  Knight  and  the 
appellant  society  (a  building  society  subject  to  the 
Act  of  1874),  of  wiiich  he  was  a  member,  a  reference 
was  made  to  arbitration,  pursuant  to  rule  26  of  the 
society,  which  was  as  follows : — **  In  case  of  disputes 
wising  between  the  society  and  any  members  thereof, 
or  the  legal  representatives  of  any  member,  or  other 
persons  claiming  through  or  under  the  rules,  reference 
shall  be  made  to  arbitration  pursuant  to  37  &  38  Vict, 
c  42."  The  rule  went  on  to  provide  for  the  method  of 
appointing  the  arbitrators,  and  directed  that  their 
decision  should  be  **  final  and  binding  on  all  parties." 

During  the  progress  of  the  arbitration  Knight 
applied  to  the  arbitrators  to  state  a  specicd  case  for 
the  opinion  of  the  court  upon  a  question  of  law. 
^e  arbitrators  declined,  and  at  the  close  of  the 
reference  made  their  award.  Knight  then  obtained 
the  order  from  which  the  society  now  appealed. 

The  Building  Societies  Act,  1874,  provides,  by  sec- 
non  34,  for  the  election  of  arbitrators  in  the  manner 
the  rules  of  the  society  provide,  or,  if  there  be  no 
"ich  provision,  then  in  the  manner  provided  by  that 
action,  "and  whatever  award  shall  be  made  by  the 
jrbitrators,  or  the  major  part  of  them,  according  to 
the  true  purport  and  meaning  of  the  rules  of  the 
society,  shall  determine  the  dispute.'* 

^tion  36  enacts  that  **  every  determination  by 
wpitrators,  or  by  the  court,  or  by  the  registrar  under 
this  Act  of  a  dispute,  shall  be  binding  and  conclusive 
^  all  'parties,  and  shall  be  final  to  all  intents  and 
PJ"P08es,  and  shall  not  be  subject  to  appeal,  and 
Jhall  not  be  removed  or  removable  into  any  court  of 
™^,  or  restrained  or  restrainable  by  the  injunction 

^^  court  of  equity ;  provided  always,  that  the 
arbitrators,  or  the  registrar,  or  the  court,  as  the  case 
'^y  he,  may,  at  the  request  of  either  partv,  state  a 
^  for  the  opinion  of  the  Supreme  Court  of  Judica- 
^^  on  any  question  of  law." 

C«0  K^pted  by  T.  R.  Colqtjhoun  Dill  and  A.  P. 
I^CEVAL  Keep,  Esqs.,  Barristers-at-Law. 


The  Arbitration  Act,  1889,  enacts  as  follows: — 
Section  19. — **  Any  referee,  arbitrator,  or  umpire  may 
at  any  stage  of  the  proceedings  under  a  reference,  and 
shall,  if  so  directed  by  the  court  or  a  judge,  state  in 
the  form  of  a  special  case  for  the  opinion  of  the 
court  any  question  of  law  arising  in  the  course  of  the 
reference." 

Section  24. — "This  Act  shall  apply  to  every 
arbitration  under  any  Act  passed  before  or  after  the 
commencement  of  this  Act  as  if  the  arbitration  were 
pursuant  to  a  submission,  except  in  so  far  as  this  Act 
is  inconsistent  with  the  Act  regulating  the  arbitration 
or  with  any  rules  or  procedure  authorized  or  recognized 
by  that  Act." 

It  was  assumed  for  the  purposes  of  this  case  that  a 
point  of  law  had  arisen  in  the  course  of  the  reference. 
The  main  question  argued  was  whether  the  provision 
of  section  19  of  the  Arbitration  Act  was  inconsistent 
with  section  36  of  the  Building  Societies  Act,  "the 
Act  regulating  the  arbitration,"  and  therefore,  by 
virtue  of  section  24  of  the  Arbitration,  Act,  not 
applicable  to  arbitrations  under  the  Building  Societies 
Act. 

Macoun,  for  the  appellant  society. 

Fillan,  for  the  respondent  Knight. 

Wills,  J. — This  case  raises  a  question  of  some 
importance,  but  I  think  that  when  it  is  thoroughly 
argued  it  is  free  from  doubt.  I  have  little  doubt 
that  if  the  case  could  have  had  the  full  argument  in 
chambers  which  it  has  had  here  the  learned  judge 
would  have  come  to  the  same  conclusion  as  we  have 
arrived  at.  The  powers  of  arbitrators  under  the 
Building  Societies  Act,  1874,  are  dealt  with  in  section 
36  of  that  Act ;  they  are  to  have  complete  jurisdiction 
over  the  subject-matter  of  the  reference  beyond  the 
control  of  any  court  imless  they  choose  to  state  a 
special  case.  .1  am  quite  aware  that  there  is  no  verbal 
inconsistency  between  the  Arbitration  Act  and  that 
section,  but  it  is  clear  to  anyone  who  knows  what 
these  societies  and  their  arbitrations,  are  that  the 
intention  of  the  Legislature  was  to-  provide  an  in- 
expensive tribunal  for  the  settlement  of  disputes,  with 
the  decision  of  which  the  parties  were  to  be  satisfied ; 
the  tribunal  is  the  arbitrators  and  their  decision  is 
to  be  final — ^the  only  exceptions  being  cases  in  which 
they  themselves  wish  to  have  the  opinion  of  the 
court.  Then,  if  we  turn  to  the  Act  of  1889,  it  appears 
that  section  19  is  sufficient  to  enable  the  court  to 
interfere  in  the  way  desired  in  this  case.  But  then 
there  is  section  24.  [His  lordship  read  the  section.] 
Now,  in  my  opinion,  the  substance  of  section  36  of 
the  Act  of  1874  being  that  the  only  case  in  which  this 
court  is  to  have  jurisdiction  is  where  its  interference 
is  invoked  by  the  arbitrators  themselves,  to  say  that 
they  "shfiJl"  state  a  case  is  inconsistent  with  that 
section.  I  am  therefore  of  opinion  that  the  Act  of 
1889  does  not  apply  to  these  arbitrations,  and  that 
the  app^  must  be  allowed. 

Vauohan  Williams,  J. — I  am  of  the  same  opinion. 
I  will  only  add  a  few  words.  It  was  argued  by  Mr. 
Fillan  that  section  19  of  the  Act  of  1889  is  not  incon- 
sistent with  the  provisions  as  to  arbitration  con- 
tained in  sections  34-36  of  the  Act  of  1874.  I 
think  it  is  entirely  inconsistent.  In  the  cases  of 
Hack  V.  Lonchn  Provident  Society,  31  W.  R.  392,  23 
Ch.  D.  103,  and  Municipal  Building  Society  v.  Kent, 
32  W.  R.  681,  9  App.  Cas.  260,  the  question  waa 
raised  whether  this  Act  gave  to  the  statutory  tribunal 
created  by  it  a  jurisdiction  which  excluded  the  juris- 
diction of  the  ordinary  courts,  and  it  was  held  that 
that  was  so.  It  was  argued  in  those  cases,  as  it  was 
here,  that  it  was  unlikely  that  the  Legislature  in- 
tended to  give  to  such  tribunals  power  to  finally 
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High  Court. 


In  re  Joiinsox. — Jones  v,  Foley. — Bourne  v.  Waix. 


High  Cotjxt. 


1  Ph.  342  ;  In  re  Parsons,  38  W.  R.  712,  45  Ch.  D.,  p. 
^8.  The  husband's  covenant  does  not  bind  the  pro- 
perty, for  by  section  2  of  the  Married  Women's  Pro- 
perty Act,  1882,  the  wife  alone  is  entitled  to  it,  and 
this  is  not  modified  by  section  19 ;  In  re  Queade's 
Trusts,  33  W.  R.  816 ;  In  re  Amistronq,  36  W.  R. 
772,  21  Q.  B.  D.  264 ;  In  re  Whitaher,  35  W.  R.  217, 
34  Ch.  D.  227 ;  and  Hancock  v.  Hancock,  36  W.  R. 
417,  38  Ch.  D.  78,  turn  on  section  5  of  the  Married 
Women's  Property  Act. 

Holland  King,  for  the  children. — The  wife's  cove- 
nant is  binding :  Flower  v.  Buller,  28  W.  R.  948,  15 
Ch.  D.  665  ;  ///  re  Clarke.  36  W.  R.  293,  36  Ch.  D. 
348.  The  Act  of  1855  deals  with  the  infant,  not  the 
property  of  the  infant :  Seaton  v.  Seaton,  36  W.  R. 
865,  13  App.  Cas.  61 ;  Tailbtj  v.  OJicial  Receiver,  37 
W.  R.  513,  13  App.  Cas.  523. 

North,  J. — In  my  opinion  this  property  is  bound 
by  the  wife's  covenant,  and  is  within  the  words  of  the 
Infants'  Settlement  Act,  an  Act  passed  in  order  to 
enable  infants  to  make  settlements  as  valid  as  those 
of  adults,  and  in  which  it  is  clearly  usual  to  bind  all 
after-acquired  pjx)i>erty.  In  general,  if  a  person  has 
proi)erty  which  it  is  not  desired  to  settle,  that  pro- 
perty is  expressly  mentioned. 

Now  the  words  of  the  Act,  "  it  shall  be  lawful  for 
any  infant  upon  or  in  contemplation  of  his  or  her 
marriage  with  the  sanction  of  the  Court  of  Chancery 
to  make  a  valid  and  binding  settlement  or  contract 
for  a  settlement  of  all  or  any  part  of  his  or  her  pro- 
perty over  which  he  or  she  has  any  power  of  appoint- 
ment, whether  real  or  personal,  and  whettior  in 
possesfldon,  reversion,  remainder,  or  expectancy," 
sweep  in  all  after-acquired  property,  and  tnese  words 
are  large. 

It  is  said  that  the  property  in  question  is  missed, 
being  property  to  which,  at  the  time  of  the  settle- 
ment,  the  infant  had  no  title,  and  which  she  could 
only  have  a  mere  hope  of  obtaining,  so  that  it  could 
not  be  held  to  be  her  property  at  cdl  at  the  time  of 
the  settlement  within  the  meaning  of  the  Act.  This 
is  not  accurate,  for  the  Act  is  not  addressed  to  pro- 
perty only,  but  covers  anything  over  which  the  infant 
has  a  power  of  appointment,  and,  therefore,  expressly 
includes  what  is  not  the  infant's  property.  Again,  it  is 
«aid  it  does  not  come  within  the  terms  of  the  Act.  I  do 
not  agree  with  this,  as  I  consider  the  reference  to 
"  property  in  expectancy  "  quite  sufficient.  The  effect 
given  to  **  expectancy  "  in  the  judgment  of  Kay,  J., 
in  In  re  Parsons  confirms  this.  My  decision  is  in  ac- 
cordance with  the  usual  custom  of  settlements,  and 
I  decline  to  say  that  the  property  is  not  within  the 
isovenant.  Witb  regard  to  the  second  point,  whether 
the  property  is  bound  by  the  husband's  covenant, 
while  I  think  section  19  of  the  Married  Women's 
Property  Act,  1882,  does  apply  to  settlements  made 
after  the  passing  of  that  Act,  it  is  not  now  necessary 
to  express  an  opinion. 

Solicitors,  Fooks,  Chadwick,  Arnold,  &  Chad  wick. 


Q.  B.  Div.  (Day  and\  .      i  ,  -  ,  ^ 

Lawrance,  JJ.)      /  April  14,  lo. 

Jones  v.  Foley,  (a.) 

Landlord  and  tenant — Ejectment  ord^r  hy  magistrates — 
Entry  by  landlord  at  the  expiration  of  tenancy — Tres- 
jpass—l  cfc  2  Vict.  c.  72. 

A  landlord's  common  law  right  of  entry  is  not  affected 

(a.)  Reported  by  Cecil  Cilvpman,  Esq.,  Barrister- 
at-Law. 


by  an  ejectment  order  obtained  from,  jasiices ;  $o  thai,  u 
tlie  absence  of  force,  a  landlord  who  (uters  awi  pdU 
down  a  house  at  the  eml  of  a  term,  after  aa  tjtdnxi,t 
order  lias  been  obtained,  but  before  it  comes  into  opentbiA, 
is  not  guilty  of  trespass. 

This  was  an  appeal  from  a  county  oourt  by  tbe 
defendant  in  an  action  for  trespass. 

The  plaintiiF  was  tenant  to  the  defendant,  and  tlie 
action  was  brought  to  recover  damage  for  trespui 
and  injury  to  the  plaintiffs  furniture.  The  plaintif 
had  refused  to  leave  the  premises  which  he  wm 
occupying  after  the  term  of  his  tenancy  had  expired, 
and  the  defendant  had  obtained  an  ejectment  order 
from  justices  under  1  &  2  Vict.  c.  72.  Before  tb 
ejectment  order  came  into  force  the  defendant,  vb 
had  made  a  contract  for  that  purpose,  pennitted  iis 
builder  to  enter  upon  the  premises  and  pull  down  tk 
house.  In  doing  so  the  builder  had  injured  some  of 
the  plaintiff's  furniture,  which  had  not  been  remofed 
The  plaintiff  thereupon  brought  his  action  in  ^ 
county  court,  and  obtained  a  verdict. 

The  defendant  appealed. 

Amphlett,  for  the  appellant. — ^There  was  no  eri- 
dence  of  foreible  entry,  and  the  defendant  had  a 
perfect  right  at  the  end  of  the  tenancy  to  re-enteraai 
take  possession  of  the  premises.  The  magistnte's 
order  was  intended  to  serve  the  same  purpose  if  entir 
could  not  be  peaceably  effected.  The  pUuntiff  cannot 
complain  of  mjury  to  his  furniture,  for  he  hid  no 
right  to  leave  it  there. 

A.  T.  Lawrence,  for  the  respondent. — ^The  pnDiag 
down  of  the  house  while  the  plaintiff's  fomiture  wai 
there  is  sufficient  evidence  of  forcible  entry.  Hw 
landlord  cannot  invoke  the  assistance  of  the  Isvand 
at  the  same  time  take  the  law  into  his  own  hands. 
Until  the  expiration  of  the  time  limited  by  the  magis- 
trate's order  the  landlord's  right  of  entry  was 
suspended :  Newton  v.  Harland,  1  Man.  &  G.  644 ;  Uu 
V.  Telford,  1  App.  Cas.  414,  24  W.  R.  Dig.  157.  i 

Day,  J. — I  om  of  opinion  that  the  justices*  order 
for  ejectment  in   no  way  affected  the  conmion  kw 
rights  of  the  defendant.    He  was  clearly  entitled  it 
the  expiration  of  the  tenancy  to  retake  possesaios  d 
his    own  property.      The  injury  to    the   plaintiff    j 
furniture  was  entirely  due  to  its  b^g  left  in  the  home.    | 
where  it  had  no  right  whatever  to  be.     There  wa«  no    i 
evidence  whatever  of  forcible  entry.     The  defendant'!    j 
appeal  must  be  allowed,  and  judgment  entered  for  tk    ; 
defendant,  with  costs. 

Lawrance,  J.,  concurred. 

Solicitors  for  the  plaintiff,  Fortl  db  Ford,  fa 
W.  W.  A.  Tree,  Worcester. 

Solicitors  for  the  defendant.  Wood,  Bigg,  <t  *V(wi, 
for  Yonge  t£*  Cox,  Worcester. 


AprillS. 


Q.  B.  Div.  (A.  L.  Smith  I 
and  Grantham,  JJ.)     f 

BoxniNE    r.  Wall. 
Wall  {Claimant),  (o.) 

Bill  of  sale  —  Validity — Power  to  sell  on  or  of  tk 
premises — Whether  such  power  invfdidaies  bill  of  ok 
— "  Necessary  for  the  maintenance  of  the  secnrii^^^-' 
Form  in  the  schedule  to  Bills  of  iiale  Ad,  ISSt 

A  clatise  in  a  bill  of  sale  giving  the  grantee  "povrrif 
seU  the  goods  by  jnrivate  treaty  or  public  andiou  wof4 

(a.)  Reported  by  Sir  Sheuston  Baker,  Bamstcr-at- 
Law. 
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High  Court. 

Bourne  v.  Wall. — Ix  re  Louis. 

High  Court* 

\he  premises  "  is  a  clause  necessary  far  the  maintenance 
)fthe  security  y  and  does  not  vitiate  the  hill  of  sale. 

Appeal  from  Croydon  County  Court  in  on  inter- 
)Ieader  issue. 

In  December,  1887,  the  defendant  Wall  gave  a  bill 
)f  sale  on  his  furniture  to  the  Mutual  Loan  Associa- 
ion.  Li  December,  1889,  the  loan  association  pressed 
he  defendant  for  the  balance  of  £42  then  remaining 
hie  upon  this  bill  of  sale.  The  defendant  was  unable 
to  pay  this  sum,  but  his  wife,  the  present  claimant, 
paid  this  sum  to  the  grantees  of  the  bill  of  sale,  the 
ICutual  Loan  Association,  and  she  so  paid  it  with 
moneys  which  were  her  own  separate  estate,  and 
irhich  she  had  recently  received  imder  the  will  of  her 
hther. 

Mrs.  Wall,  the  claimant,  having  paid  out  the  loan 
Msodation,  took  from  them  an  assignment  of  the  bill 
of  sale  in  the  month  of  January,  1890,  so  that  she 
became  the  holder  of  the  bill  of  sale  granted  by  her 
hnshand  over  his  furniture  to  the  loan  association. 

The  plaintiff  had  recovered  a  judgment  against  the 
defendant,  and  proceeded  to  levy  execution  against 
the  eoods  of  the  defendant  which  were  comprised  in 
the  bill  of  sale,  as  well  as  against  some  other  goods 
which  were  the  separate  property  of  the  wife  pur- 
chased by  her  with  her  own  money. 

When  the  plaintiff  proceeded  to  levy  against  the 
goods  comprised  under  the  bill  of  sale,  Mrs.  Wall,  the 
claimant,  set  up  the  bill  of  sale,  under  which  she 
claimed  to  be  entitled  to  the  goods  seized. 

The  question  now  was  whether  Mns  bill  of  sale  was 
aTalid  bill  of  sale,  contaioin^,  as  it  did,  a  clause  giving 
the  grantee  **  power  to  sell  the  goods  by  private 
treaty  or  public  auction  on  or  off  the  premises." 

Before  the  learned  county  court  judge  it  was  con- 
tended for  the  plaintiff,  the  execution  creditor,  that 
Hm  clause  in  the  bill  of  sale,  giving  the  grantee  power 
to  enter  and  sell  the  goods  on  the  premises,  was  not 
in  accordance  with  the  form  in  the  schedule  and  was 
bad  accordingly,  and  that  although  the  statute  gives 
a  power  of  sale,  it  does  not  give  a  right  to  sell  on  the 
premises;  and  in  support  of  this  contention  the 
following  cases  were  cited  before  the  learned  judge  : 
Inre  MorriU,  35  W.  E,  277,  18  Q.  B.  D.  222 ;  Watkins 
T.  Evans,  36  W.  E.  313,  18  Q.  B.  D.  386 ;  Furher  v. 
Cobh,  35  W.  E.  398,  18  a  B.  D.  494;  Ex  parte 
Sianf(/rd,  34  W.  E.  507,  17  Q.  B.  D.  259  ;  and  it  was 
also  contended  that  the  clause  was  not  necessary  for 
the  maintenance  of  the  security:  LyoJi  v.  Morris,  So 
W.  R.  707, 19  Q.  B.  D.  139 ;  Bardell  v.  Daykin  (JarviSy 
Ckimaut}y  3  Times  L.  E.  526. 

The  learned  judge  held  that  the  bill  of  sale  was  bad 
by  reason  of  the  clause  giving  the  grantee  the  power 
to  sell  the  goods  on  the  premises,  and  he  so  hdd  on 
the  authority  of  Bardell  v,  Daykin,  a  report  of  which 
case  however  was  not  before  him  at  the  time. 

In  Pardell  v.  Daykin  it  was  held  that  a  clause  that 
the  grantee  might  '*at  any  time  during  the  sub- 
Bstence  of  the  security  afiix  such  bills  and  placards 
baving  reference  to  the  said  chattels  and  things  as  he 
might  think  fit  on  any  premises  for  the  time  being  in 
the  occupation  of  the  grantor,''  was  not  a  covenant 
necessary  for  the  maintenance  of  the  security,  and 
that  the  bill  of  sale  was  therefore  bad. 

The  learned  judge,  therefore,  held  that  the  bill  of 
>Ble  was  bad,  and  gave  judgment  for  the  plaintiff,  the 
execution  creditor. 
The  claimant,  the  holder  of  the  bill  of  sale,  appealed. 

CWom,  for  the  appellant. 

Oarringtany  for  the  respondent. 

A.  L.  Smith,  J. — This  is  an  appeal  from  the 
Iwimed  county  court  judge  at  Croydon,  who  held 
that  this  hill  of  sale  was  bad,  as  it  gave  power  to  the 


grantee  to  enter  and  seize  the  goods  and  sell  them 
on  the  premises.  He  held  that  that  power  was  not 
in  accordance  with  the  form  in  the  schedule.  Al- 
though that  form  is  more  or  less  a  hard  and  fast  one 
there  is  some  latitude  given,  as  the  parties  may  in- 
sert in  their  own  terms  matters  which  are  necessary 
for  the  maintenance  of  the  security — that  is,  what  the 
court  may  think  necessary  for  the  maintenance  of 
the  security. 

I  think  the  clause  in  the  present  case  is  one 
necessary  for  the  maintenance  of  the  security.  A 
clause  giving  power  to  seize  and  seU  on  the  premises 
by  private  sale  is,  in  my  judgment,  a  clause  necessary 
for  the  maintenance  of  the  security.  There  is  direct 
authority  for  this  in  the  judgment  of  Day,  J.,  in 
Lyon  V.  Morris,  Then,  does  the  clause  become  un- 
reasonable by  reason  of  the  power  given  to  sell  by 
gublic  auction  ?  I  think  not,  and  if  that  be  so,  we 
avo  it  that  a  covenant  to  seize  and  sell  on  the  pre- 
mises by  public  auction  is  a  clause  necessary  for  the 
maintenance  of  the  security.  So,  as  to  the  other  part 
of  the  clause  that  is  objected  to,  I  think  the  bill  of 
sale  is  not  vitiated  by  that  part.  The  learned  judge 
was  led  astray  by  the  case  of  Bardell  v.  Daykin,  but 
that  was  a  very  different  case  from  the  present,  as  the 
court  there  merely  held  that  a  clause  giving  the 
grantee  power  to  affix  bills  and  placards  on  any 
premises  for  the  time  being  in  occupation  of  the 
grantor  was  not  a  clause  necessary  for  the  mainten- 
ance of  the  security. 

It  seems  to  me  that  this  bill  of  sale  does  not  sin 
against  the  form  in  the  schedule,  and  we  think, 
therefore,  tiiat  the  judgment  of  the  leai*ned  jud^e 
was  erroneous,  and  that  this  appeal  ought  to  oe 
allowed. 

Grantham,  J. — I  am  of  the  same  opinion. 
Appeal  allowed. 

Solicitor  for  the  appellant,  StanUy  Evans, 
Solicitor  for  the  respondent,  Seal, 


In  re  Louis. 

Ex  JXirte  INCORPORATED  LaW  SOCIETY,   (o.) 

Solicitor — Person  not  duly  qualified — Affidavit  j^repared 
hy  process-server — Contempt  of  court — 6  tO  7  Vict,  c. 
73,  «.  2—23  A  24  Vict,  c.  127,  s,  26. 

A  person  xuho  was  employed  hy  a  firm  of  solicitors  as 
a  process-server  prepared  the  usual  affidavit  with  refer- 
ence to  a  failure  to  effect  service,  whereupon  an  application 
teas  made  to  attach  him  for  ^ntempt  of  court  in  hailing 
acted  as  a  solicitor  contrary  to  section  2  o/  6  tlfe  7  Vict, 
c,  73. 

Held,  that  he  had  not  acted  as  a  solicitor y  and  that  no 
contempt  of  court  had  heen  committed. 

This  was  an  application  by  the  Incorporated  Law 
Society  for  an  attachment  against  one  A.  H.  Louis 
for  contempt  of  court  under  section  26  of  23  &  24  Vict, 
c.  127.  Louis  had  been  employed  by  a  firm  of 
solicitors  as  confidential  affent  and  process-server, 
and  in  that  capacity  had  himself  employed  others. 
He  had  been  in  the  habit  of  settling  the  usiial 
affidavits  upon  an  application  for  substituted  service 
which  were  used  by  the  persons  actually  employed  in 
attempting  to  effect  service. 

(a.)  Reported  by  Cecil  Chapman,  Esq.,  Barristcr-at- 
La\r. 
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High  Cotjet. 


In  re  Loins. — ^Tawes  v.  Knowles. 


High  Ooubt. 


The  charge  now  made  against  him  was  thafc  in 
preparing  one  of  these  affidavits  he  had  acted  as  a 
solicitor  within  section  2  of  6  &  7  Vict.  c.  73,  although 
he  was  not  duly  qualified. 

ChanneUf  Q.C\  {HoUams  with  him),  in  support  of  the 
application. — The  defendant  has  been  guilty  of  con- 
tempt of  court  within  section  26  of  23  &  24  Vict.  c.  127 
because  he  has  presimied  to  act  as  a  solicitor.  It  is 
not  necessary  that  he  should  do  any  of  the  particular 
acts  specified  in  section  2  of  6  &  7  Vict.  c.  73  if  he  does 
such  an  act  as  only  a  solicitor  or  his  clerk  ought  to 
do.  His  conduct  comes  within  the  general  words 
*^  act  as  a  solicitor  in  any  cause,  matter,  or  suit."  The 
preparation  of  an  affidavit  is  a  responsible  act,  for 
which  a  solicitor  ought  to  be  liable  to  the  court.  The 
court  has  a  right  to  presume  that  the  statements  con- 
tained in  the  affidavit  have  been  tested  by  a  solicitor,  and 
it  has  been  pointed  out  in  Law  Society  v.  Shaw  and 
Waterloiv,  30  W.  E.  820,  9  Q.  B.  D.  1,  that  the  prepara- 
tion of  an  affidavit  is  essentially  the  work  of  a  solicitor. 
In  the  Stamp  Act  of  1870  it  is  enacted  in  section  60 
that  any  unqualified  person  **  who  draws  or  prepai«8 
any  instrument  .  .  .  relating  to  any  proceedings  in 
law  or  equity  "  is  liable  to  a  penalty,  and  an  affidavit 
is  clearly  such  an  instrument. 

Finlavy  Q,C.  {Pollard  and  F.  C,  Bobimonwith.  him), 
for  the  defendant. — It  is  admitted  that  the  defendant 
has  been  guilty  of  no  specific  offence,  but  it  is  con- 
tended that  he  comes  within  the  general  words  at  the 
conclusion  of  section  2  of  6  &  7  Vict.  c.  73.  Those 
general  words  were  not  intended  to  enlarge,  but  merely 
to  sum  up,  the  specific  offences  before  described.  The 
defendant  in  settling  the  affidavit  was  doing  no  more 
than  a  solicitor's  clerk  might  do  any  day,  and  was 
acting  for  the  solicitor,  not  as  a  solicitor.  It  would 
be  aMurd  to  contend  that  a  solicitor's  derkwho  pre- 
pares instruments  relating  to  law  proceedings  is  gmlty 
of  a  breach  of  section  60  of  the  Stamp  Act,  and  the 
defendant  is  in  exactly  th»<same  position.  If,  instead 
of  the  affidavit,  oral  evidence  haid  been  given  of  the 
facts  contained  in  it,  the  defendant  coula  have  been 
guilty  of  no  offence.  He  has  acted  either  as  a  derk 
or  as  a  witness,  but  not  as  a  solicitor. 

Mathew,  J. — I  am  of  opinion  that  this  motion 
must  be  dismissed,  as  the  defendant  has  not  been 
shown  to  have  been  guilty  of  any  contempt  of  court. 
It  is  said  that  he  has  **  acted  as  a  solicitor"  within 
the  meaning  of  6  &  7  Vict.  c.  73,  s.  2.  That  section 
specifies  certain  acts  which  no  one  is  to  be  permitted 
to  do  unless  he  be  a  solicitor,  and  adds  '*  or  act  as  an 
attorney  or  solicitor  in  any  cause,  matter,  or  suit." 
It  is  not  contended  that  the  defendant  has  committed 
any  of  the  specific  acts  which  are  prohibited  by  the 
section,  but  it  is  contended  that  he  has  ^*  acted  as  a 
solicitor  "  within  the  general  words.  It  appears  that 
he  has  been  carrying  on  the  business  of  a  process- 
server — we  are  not  concerned  with  his  transactions 
in  any  other  capacity — and  that  he  has  caiTied  on  this 
business  in  entire  good  faith  and  has  been  employed 
by  solicitors  of  undoubted  respectability.  It  appears 
also  that  it  has  been  part  of  ms  duty  in  his  employ- 
ment as  a  process-server,  when  a  writ  has  been  serv^, 
and  when  there  has  been  a  failure  to  effect  service  of 
a  writ,  to  prepare  in  each  case  the  usual  affidavit  for 
the  use  of  the  solicitor  by  whom  he  has  been  employed. 
This  has  been  the  course  of  business.  Now,  in  the 
preparation  of  the  affidavits  of  service  where  service 
has  been  effected,  can  it  be  said  that- the  defendant 
has  acted  as  a  solicitor  ?  The  learned  counsel  for  the 
Law  Society  hesitated  as  to  this,  and  with  reason, 
because,  as  regards  this  affidavit,  it  is  plain  that  the 
defendant  has  acted,  not  as  a  solidtor,  but  for  a 
solicitor  and  as  a  witness.  Then,  can  any  reasonable 
distinction    be    drawn  between    the  case  where  an 


affidavit  of  service  is  made  and  the  case  where  u 
affidavit  is  made  of  facts  showing  why  persooalieniDe 
was  not  effected  ?  The  learned  oounsd  for  the  Law 
Sodety  urged  that  in  the  latter  case  it  is  necesniy 
to  have  the  assistance  of  a  solicitor  in  order  that  fiier& 
may  be  a  proper  cross-examination  of  the  person  vlio 
states  the  facts  with  respect  to  the  failure  to  effisct 
personal  service.  But  how  could  there  be  any  eflkctire 
cross-examination  in  such  a  case?  The  solidtor 
could  only  act  upon  the  statement  of  the  pereon 
employed  to  serve  the  process,  and  here  in  puce  of 
the  old  process-server,  with  his  strange  proceedxDgi, 
we  have  a  person  of  undoubted  respectability  ud 
character,  who  may  be  expected  to  empby  only 
persons  on  whom  reliance  can  be  placed.  In  thu  case, 
therefore,  as  in  the  other,  as  it  appears  to  me,  tibe 
defendant  has  acted  for  a  solidtor,  andinthecspsdtr 
of  a  witness.  It  was  not  disputed  that  if  in  daoe  oif 
the  affidavit  being  produced  the  person  employed  to 
effect  service  were  himself  to  state  at  chamben  wbt 
had  occurred,  there  could  be  no  pretence  for  sayiiif  tbic 
in  so  doinK  he  was  acting  as  a  solidtor.  I  tbink  tbit 
the  defendant  in  settling  this  affidavit  did  no  more 
than  make  such  a  statement,  and  I  cannot  think  tint 
any  additional  security  would  have  been  afforded  hf 
his  having  had  the  assistance  of  a  solicitor  in  tb 
preparation  of  the  affidavit.  No  single  case  has  ben 
referred  to  in  which  an  affidavit  prepared  by  tb 
defendant  has  been  used  at  chambers  otherwise  ibn 
by,  or  on  behalf  of,  a  solicitor,  and  the  solidtor  vbo 
makes  use  of  such  an  affidavit  is  responsible  for  dan^ 
so,  and  is  bound  to  satisfy  himself  oef ore  he  oaes  it 
that  the  statements  which  it  contains  are,  so  fsr  as  be 
knows,  true.  I  think,  therefore,  that  no  contempt  of 
court  has  been  committed.  The  result  is  that  Hie 
motion  will  be  dismissed,  with  costs. 

Day,  J.,  concurred. 

Motion  dismisaed, 

Solidtor  for  the  Incorporated  Law  Sodety,  E,  IT. 
Williamson, 

Solicitors  for  the  defendant,  Haynea  d:  ClartwffpL 


April  7,  li 


Q.  B.  Div.  (A.  L.  Smith  \ 
and  Grantham,  JJ.)     / 

Tawes  v.  Kxowi*es.  (a.) 

Easemeivt  —  Grant    of    a^ljoining    tenements— Imjl^f^ 
reservation — Mortgage, 

The  grantor  of  two  adjoining  tenements  pasieww/' 
right  of  wag  from  one  tenenuint  through  another,  Pr^ 
vious  to  the  grant  of  these  tenements  to  two  rfsptf^*'* 
grantees,  the  grantor  liad  conveyed  the  servient  fe*«'^ 
by  way  of  mortgage  vn'thout  any  reservation  of  the  f^ 
of  way.  Subsequently y  by  her  will,  tlie  grantor  derm 
the  two  tenements  to  the  predecessors  in  titie  of  t^ 
respective  plaintiff  and  defendant.  The  defeiM*^ 
predecessor  took  the  equity  of  redemption  to  the  onj7»M' 
servient  tenement,  and  the  mortgage  was  snUequf^i 
IHiid  off. 

Held,  that,  in  an  actioii  by  the  j>/ai»f>ir  to  seturf  tM 
original  right  of  way,  the  ordinary  princifUs  a/)p^*M*J' 
to  a  conveyance  in  fee  without  any  reservation  ^/^?^ 
of  tvay  mtist  apply  to  the  mortgage,  and  that  the  aefeM- 
ant,  as  successor  to  the  mortgagee,  took  the  teneat» 
irithout  any  such  reservation. 

Appeal  from  the  judgment  of  his  Honour  Jadgf 
Digby  Seymour,  sitting  at  the  county  conrt,  s^tif' 

(a.)  Reported  by  Spencer  L.  HollaOT),  Bsq.,  Bi^ 
rister-at-Law. 
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High  Coukt. 


Tawes  v.  Knowles. 


High  Court. 


castle-on-Tyne,  in  favoin:  of  the  plaintiff.     The  facts 
are  stated  in  the  judgment. 

BcJceTj  for  the  appellant,  the  defendant,  argued 
that,  there  being  no  reeerration  of  the  right  of  way 
claimed  by  the  phuntiff  in  the  mortgage  to  the  plain- 
tifTs  predeoessor  in  title,  the  plaintiff  was  estopped 
from  any  user  of  the  right  of  way. 

Hedted  Wheeldon  v.  Burrows,  28  W.  B.  196,  12 
CL  D.  36,  per  Thesiger,  L.J.,  48-9  ;  SuffieM  v. 
Braitm,  12  W.  B.  356,  4  De  G.  J.  &  S.  185 ;  BreU  v. 
Chwaer,  5  C.  P.  D.  376,  29  W.  E.  Dig.  234;  Pearson 
V.  Spencer,  11  W.  E.  471,  3  B.  &  8.  761;  Foldenv. 
Bastardy  14  W.  E.  198,  L.  E.  1  Q.  B.  156. 

Warrinato7i,  for  the  respondent,  the  plaintiff* 
argued  that  the  mortgage,  having  been  paid  off, 
amounted  to  a  complete  extinction  of  the  security, 
and  that  the  plaintiff  resumed  all  the  rights,  including 
that  of  this  nght  of  way  originally  possessed  by  the 
original  predecessor  in  title  of  both  properties  before 
ih^  were  divided. 

He  dted  Broitm  v.  Alabaster,  36  W.  E.  155,  37  Ch. 
D.490;  Bolton  v.  Bolton,  11  Oh.  D.  968,  27  W.  B. 
Big.  230. 

Baker  replied.  Cur,  adv.  vult, 

April  15. — A.  L.  Smith,  J.,  delivered  the  following 
written  judgment  of  the  Coitbt. — This  is  an  appeal 
from  the  learned  county  court  judp^  at  Newcastle- 
oa-Tyne,  who  found  for  the  plaintiff.  The  plaintiff 
sued  the  defendant  for  trespass  for  removing  a  door, 
the  point  raised  being  whether  the  plaintiff  was  en- 
title to  a  right  of  way  through  the  premises  of  the 
defendant.  The  defendant  counter-claimed  for  an 
injimction  restraining  the  plaintiff  from  trespassing 
upon  the  way.  The  houses  of  the  plaintiff  and 
defendant  stand  back  to  back,  the  plaintiff's  house 
facing  on  to  Church-way  and  the  defendant's  house 
on  to  Bedford-street.  The  plaintiff  asserts  that  he 
has  aright  of  way  over  and  alon^  the  side  of  defend- 
ant's premises  so  as  to  enable  him  to  pass  from  his 
CSrardi-way  premises  into  Bedford-street,  and  this 
ihe  defendant  denies.  The  plaintiff  and  defendant 
both  claim  title  to  their  respective  properties  under 
the  will  of  the  late  Mrs.  BeU,  who  died  in  August, 
1886,  having  made  her  will  in  January  of  that  year. 

In  the  year  1855  Mrs.  Bell  became  possessed  of  the 
land  upon  which  theplaintiff's  and  defendant's  houses 
now  stand.  The  Church-way  house  was  first  built 
and  occupied  by  Mrs.  Bell.  In  the  year  1866  she 
bdlt  the  Bedford-street  house  upon  the  vacant  plot 
in  rear  of  her  Church-way  house,  according  to  a  plan 
whichunquestionably  lefta  walled  passage  vmich  passed 
across  tiie  Bedford-street  house  premises,  so  that  she 
or  other  the  oocuper  of  the  Church -way  house  might 
pass  and  repass  from  and  to  its  rear  to  and  from  Bied- 
f  ord-street.  There  was  a  door  placed  at  each  end  of 
this  passage.  It  appears  from  the  evidence  that  this 
passage  had  been  intermittently  used  by  the  occupier 
of  the  Church- way  house  prindpally  in  order  to  get 
rid  of  the  ashes  without  taking  them  through  that 
house.  On  the  30th  of  May,  1882,  Mrs.  Bell  conveyed 
the  Bedford-street  premises  to  Miss  Davidson,  the 
predecessor  in  titie  to  the  defendant,  subject  to  Mrs. 
Bell's  equity  of  redemption.  By  this  conveyance  she 
conveyed  the  whole  oi  the  Bedford-street  premises, 
induding  the  passage  in  question,  and  reserved  no 
right  of  way  ^whatever  over  it  from  the  Church- way 
house  to  Bedford-street. 

The  question  is,  What  is  the  effect  of  this  convey- 
ance upon  the  passage  in  question  ?  It  is,  I  think, 
dear  that  if  this  had  been  a  conveyance  in  fee  to  the 
predecessor  in  titie  of  the  defendant,  the  defendant 
would  have  taken  the  Bedford-street  premises,  in- 

dading  the  passage,  freed  from  any  right  of  way  over 

which  theretofore  had  existed  in  favour  of  the  grantor. 


The  case  would  have  fallen  directly  within  the  second 
proposition  laid  down  by  the  Court  of  Appeal  in  the 
case  of  Wheeldon  v.  Burrows,  which  is  as  follows : — 
**  The  second  proposition  is  that  if  the  grantor  intends 
to  reserve  any  right  over  the  tenement  granted,  it  is 
his  duty  to  reserve  it  expressly  in  the  grant.  This 
rule  is  subject  to  certain  exceptions,  one  of  which  is 
the  exception  which  attaches  to  cases  which  are  ccdled 
ways  of  necessity." 

This  passage  was  not  a  way  of  necessity,  nor  does  it 
fall  within  any  of  the  exceptions  mentioned  in  this 
case.  After  this  conveyance  in  1882,  as  before  men- 
tioned, Mrs.  BeU  made  ner  will  in  January,  1886,  and 
then  died.  By  it  she  devised  the  Church- way  pre- 
mises to  her  husband  for  his  natural  life,  and  after 
his  decease  to  her  nephew  Eobert  Johnson,  the  pre- 
decessor in  titie  of  the  plaintiff;  the  Bedford-sti'eet 
premises  ahe  devised  to  her  domestic  servant  Mary 
Ndl,  now  Mrs.  Knowles,  the  present  defendant.  At 
the  date  of  her  wiU  and  of  her  death  the  Bedford- 
street  premises  remained  so  conveyed  to  Miss  David- 
son. It  is  said  that,  inasmuch  as  the  premises  were 
only  conveyed  by  way  of  mortgiwe,  tne  rule  above 
stated  did  not  apply.  I  had  condderable  difficulty  in 
following  this  argument,  or  the  principle  upon  which 
it  was  formed,  but  it  seems  to  me  that  the  right  of 
the  plaintiff  and  the  defendant  must  be  ascertained 
as  of  the  date  of  the  death  of  Mrs.  BeU ;  each  party 
tiien  took  what  her  wiU  gave  them,  no  more  and  no 
less,  and  their  respective  estates  do  not  depend  upon 
what  may  subsequentiy  have  taken  place.  At  this 
date  "Mn,  BeU,  the  testatrix,  had  conveyed,  by  way 
of  mortgage,  to  the  defendant's  predeoessor  in  titie 
the  Bed£>ra-street  premises,  without  any  reservation 
of  any  right  of  way  from  the  Church-way  re- 
mises. At  that  date  the  sole  interest  Mrs.  BeU 
had  was  an  equity  of  redemption.  It  seems  to  me 
that  whether  the  mortgiM^  was  subsequentiy  paid  off 
or  foredosed  cannot  oetermine  what  it  was  the 
defendant  took  under  the  wiU.  In  my  judgment 
this  case  is  to  be  dedded  upon  the  same  prmciple  as 
if  the  conveyance  had  been  in  fee,  and  on  this  ground 
the  defendant  is  entitied  to  succeed.  It  is  further 
argued  for  the  defendant  that  even  if  this  was  not  so 
the  wiU  did  not  give  to  the  plaintiff's  predecessor  in 
titie  any  right  of  way  over  the  defendant's  dose,  and 
that  he  had  no  cause  of  action.  The  law  appUcable 
to  this  point  is  settled  by  Erie,  L.C.J.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Polden  v. 
Bastard.  '*  There  is  a  distinction,"  he  says,  '*  between 
easements  such  as  a  right  of  way  or  easements  used 
from  time  to  time  and  easements  of  necessity  or  con- 
tinuous easements.  The  cases  recognize  this  distinc- 
tion, and  it  is  dear  law  that,  upon  a  severance  of 
tenements,  easements  used  as  of  necesdty,  or  in  their 
nature  continuous,  wiU  pass  by  implication  of  law 
without  any  words  of  grant;  but  with  regard  to 
easements  which  are  used  from  time  to  time  only, 
they  do  not  pass  unless  the  owner,  by  appropriate 
language,  shows  an  intention  that  they  should  pass.'^ 
The  riglit  of  way  now  daimed  by  the  plaintiff  is  an 
easement  used  from  time  to  time  only,  and  is  not  a 
continuous  easement,  and,  inasmuch  as  there  are  no 
appropriate  words  in  the  wiU,  or,  indeed,  no  words  at 
aU,  to  show  an  intention  that  it  should  pass,  in  our 
judgment  upon  this  point  also  the  defendant's  con- 
tention is  correct.  The  Conveyancing  Act,  in  our 
opinion,  does  not  apply. 

This  appeal  must,  therefore,  be  aUowed,  and  judg- 
ment be  entered  for  the  defendant,  with  an  injunction 
as  claimed. 

Appeal  aUowed. 

Solidtors  for  the  appellant,  Williamson,  Hill,  &  Co* 

Solidtors  for  the  respondent,  Crossman  <fc  Frickard. 
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Court  of  Appeal. 


In  re  Lacox. 


Court  op  Appeal 


OTourt  Of  Appeal. 


From  Chan.  Div. 


April  20,  21. 


In  re  Lacox. 
Lacox  v.  Lacox.  (a.) 

Ademption — Double  portions — Presumption—  Legacy  to 
testator's  three  sons  of  all  testator's  sliares  in  a  part- 
nership — Gift  inter  vivos  to  one  son^  of  two  oat  of  the 
testator's  twenty-one  shares — Difference  in  character  of 
yifts — Gift  inter  vivos  in  lien  of  salary  for  services 
rendered — How  presumption  may  he  rebiUted. 

A  testator  hy  his  will  gave  to  his  three  sons  equally  as 
tenants  in  common  all  his  shares  and  interest  in  a 
brewery  business  in  which  he  was  the  principal  partner y 
being  at  the  date  of  the  luill  the  owner  of  twenty-one  out 
of  twenty-four  shares  in  the  business.  Between  that  date 
and  his  death  he  made  E,  (one  of  the  three  sons)y 
a  partner,  and  assigned  him  two  of  his  twenty - 
one  shares y  which  were  to  be  in  lieu  of  a  salary  as 
manager.  The  two  shares  thus  given  carried  with  them 
certain  powers  which  did  not  attach  to  those  devolving 
under  the  will,  E,y  at  the  time  he  was  so  made  a  part- 
ner y  had  had  many  years*  experience  in  the  business,  and 
was  at  the  time  in  fact  a  paid  manager  of  an  importajit 
branch  of  the  business,  and  had  been  pressing  for  an  in- 
crease of  his  salary  as  such. 

Held  {reversing  the  decision  of  Homer,  J.,  ante,  p, 
299),  that,  even  assuming  that  the  gift  inter  vivos  to  E, 
came  within  the  definition  of  a  ^''portion"  which  was 
doubtful,  there  was  amply  sufficient  in  the  circumstances 
of  the  case  to  rebut  the- presumption  that  such  gift  v)as 
intended  as  an  advancement  pro  tanto  of  the  shares  given 
him  by  the  will,  and  accordingly  there  was  no  ademption. 

Whether  the  gift  inter  vivos  to  E,  was  a  gift  in  the 
way  of  a  ** portion,'*  qiisBre. 

Appeal  from  Romer,  J. 

The  facts  appear  by  the  report  of  the  case  below, 
ante,  p.  299,  and  from  the  judgments  of  the  Court  of 
Appeal. 

It  may  be  mentioned  as  a  matter  on*  which  some 
argument  turned  in  the  Court  of  Appeal  tiiat  the 
d€«d  of  partnership  of  December  19,  1887,  referred  to 
in  the  report  below,  contained  a  clause  providing  that, 
if  any  partner  should  die  during  the  continuance  of 
the  partnership,  his  executors  or  legatees  should  be 
at  liberty  withm  four  months  to  give  notice  in  writing 
of  their  intention  to  discontinue  ihe  partnership ;  but 
that  if  the  executors,  administrators,  or  legatees  of 
a  deceased  partner  should  desire  to  continue  in  the 
partnership,  or  should  not  g^ve  notice  to  discontinue, 
they  **  shall  be,  and  be  considered  as,  partners,  and  be 
admitted  into  the  partnership  in  the  place  of  the 
deceased  partner,  and  in  respect  of  his  share  and 
interest  therein  upon  the  terms  of  these  presents,  so 
far  as  the  same  shall  be  applicable  to  the  altered 
circumstances  then  existing,  and  so  that  the  new 
Bartners  or  partner  admitted  under  this  clause  shall 
have  all  the  rights  and  powers  of  the  deceased  partner 
in  whose  place  they  or  ne  shall  be  substituted  (save 
and  except  that  they  or  he  shall  not  be  acting 
partners  or  partner  without  the  consent  of  the  other 
partners  or  partner)  and  the  share  and  interest  of  the 
deceased  partner,  and  the  share  of  profits  coming  to 
such  new  partners  (if  more  than  one)  shall  be  divided 
amongst  such  new  partners  in  shares  and  proportions 
as  they  may  be  entitled  thereto  or  may  mutually  agree 
upon." 

The  defendant,  Ernest  Lacon,  appealed  from  the 
judgment  of  Romer,  J. 

(a.)  Reported  by  R.  H.  Deaxe,  Esq.,  Bairister-at- 
Law. 


Bigby,  Q,C„  Neville,  Q.C,  and  D.  G,  Beggjcft^ 
appellant.  —  The  doctrine  of  presumption  agnot 
double  portions  is,  imder  the  circumstances  of  tins 
case,  exduded:  Ex  parte  Pye,  18  Ves.  140;  Icicwt. 
Lawes,  30  W.  R.  33,  20  Ch.  D.  81;  Btn^hr. 
Walker,  15  Ves.  507;  In  re  Vickers,  VickersY.  Virken, 
36  W.  R.  545,  37  Ch.  D.  525.  The  two  twenty- 
fourth  shares  passed  to  the  appellant  as  increased 
remuneration  in  lieu  of  a  salary,  and  it  cannot  be 
argued  that  he  received  these  shares  as  a  benefit  in 
anticipation  of  that  which  he  was  to  take  under  Uif 
will.  The  appellant  was  bound  down,  and  in  omA- 
deration  of  tins  was  to  receive  this  benefit  as  a  gift. 
The  term  "portion"  is  defined  in  Ex  partt  Pye  and 
in  Taylor  v.  Taylor,  23  W.  R.  719,  L.  R.  20  Eq.  1*5. 
This  is  not  really  a  case  which  raises  a  piesmnptioD 
against  double  portions.  The  doctrine  of  ademptioD 
does  not  apply  in  the  case  of  a  specific  legacy  or  is 
the  case  of  a  gift  of  residue.  The  doctrine  does  not 
apply  in  cases  of  real  estate :  Davys  v.  Bourher,  Z  Y. 
&  CoU.  397,  411,  and  it  does  not  apply  to  the  case  of 
a  specific  gift  like  the  present :  Badcicdl  v.  Child,  1 
Ambl.  260.  In  order  to  effect  ademption  the  advaaoe 
must  be  for  the  same  purpose  as  the  legacy :  Raoi^  t. 
Boome,  3  Atk.  181. 

They  also  referred  to  In  re  Pollock,  28  Ch.  D.  502,  :j5 
W.  R.  Dig.  242,  and  to  Chichester  v.  Coventry,  15V.R 
849,  L.  R.  2  H.  L.  71. 

Sir  II,  Davey  Q,C.,  and  Borthwick,  for  the  respond- 
ent, T.  B.  U.  Itsuoon, — ^The  appellant  gave  no  cons- 
deration  for  the  benefit ;  the  only  point  on  whidi  any 
such  argument  could  be  founded  is  the  alteration  h 
the  salary.  It  was  really  a  gift,  and  a  valuaUe  one. 
Any  doubt  as  to  whether  the  doctrine  of  double  po^ 
tions  would  apply  to  a  share  of  residue  has  long  been 
set  at  rest.  The  questions  really  are  (1)  of  fact,  Was 
it  a  portion  or  not  ?  (2)  What  is  the  meaning  ol  t 
portion  ?  Lord  Cottenham,  in  Pym  v.  Lodof^,  ^ 
My.  &  Cr.  29,  at  p.  46,  &c.,  and  the  late  Master  at 
the  Rolls  in  Taylor  v.  Taylor,  laid  down  the  nik 
thus:  that  at  the  time  he  makes  his  will  tk 
father  is  to  be  taken  as  making  a  scheme  fortb 
distribution  of  his  property,  and  if,  between  the  dite 
of  his  will  and  of  his  death,  he  makes  a  gift  to  s  ddU, 
he  is  presumed  to  have  anticipated  the  date  of  bis 
own  death.  This  may  possibly  be  rebutted,  hot  Ik 
presumption  is  that  every  gift  is  an  anticipation  dik 
testator's  death,  and  is  in  part  performance  of  Ids 
scheme,  and  not  to  be  taken  as  altering  cr  distazttng 
that  scheme.  If  double  portions  are  allowed  ik 
original  scheme  is  disturbed  and  the  shares  of  tb^ 
other  children  diminished.  [Bowkx,  L,J. — How  does 
the  Wills  Act  affect  this  presumption,  providing,  as  it 
does,  that  every  will  is  to  be  read  as  speaking  from 
the  date  of  the  testator's  death  h]  This  is  a  matter 
outside  the  will,  and  not  affected  by  that  provision.  It 
is  a  presumption  which  the  court  raises  from  the  facts. 
Thi/nne  v.  Glcngall,  2  H.  L.  Cas.  131,  was  a  case  of 
satisfaction.  Montefiore  v.  Guedalla,  8  W.  B.  53, 1 D? 
G.  F.  &  J.  93,  shows  that  a  gift  of  residue  may  be 
adeemed.  The  facts  are  not  such  as  wiU  rebut  tk 
presumption  of  intended  equality,  and  the  diffaoeo 
between  the  two  provisions  are  not  sufficient  ts 
rebut  the  legal  presumption  against  doable  po^^ 
tions :  Weail  v.  Bice,  2  Russ.  &  MyL  251 ;  R^' 
V.  St.  Anhyn,  2  Ch.  D.  398,  24  W.  B.  Big.  35S. 
There  is  1.0  difference  really  in  the  chancto-  of  thr 
two  gifts — that  given  by  the  will  and  that  ginn  ^ 
the  testator  in  his  lifetime.  By  the  dause  in  tk 
partnership  deed  as  to  the  representatives  or  kgateef 
of  a  deceased  x>artner  coming  in,  we  have  nooptiflB« 
to  being  acting  partners  or  not — it  rests  wrth  tie 
surviving  partners  to  exclude  us  from  acting  if  th(j 
think  fit.    As  far  as  we  are  concenied,  if  we  ooBtf ' 
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«t  all  we  come  in  as  acting  partners,  and  on  precisely 
the  same  footing  as  the  surviying  ptutners.  [Bowen, 
L.J. — Does  not  the  fact  that  the  testator  puts  tho 
^peUant  in  a  position  of  greater  power  than  the 
other  two  brothers  make  the  gift  in  his  lifetime  a  gift 
of  a  different  character  from  that  given  by  the 
win?]  Surely  not.  What  is  given  in  substance  is 
&e  capital  of  the  shares — that  is  the  same  in  both 
cases.  Chichester  v.  Coventry  was  a  case  of  satisfac- 
tion, not  ademption,  and  aU  the  lords  pointed  out 
&at  the  court  will  much  more  readily  presume 
ademption  than  satisfaction. 

P.  8.  Gregory  {HcUdane,  Q.C,  with  him),  for  H.  S.  H. 
Laoon,  the  third  brother,  supported  the  contention  of 
liie  respondent. 

E.  S.  Ford,  for  the  trustee,  took  no  part  in  the 
vgnnLent. 

Siyhy,  Q.C.,  in  reply. — There  is  amply  sufficient 
here  to  rebut  any  presumption  that  tho  ^tof  the  two 
shares  to  the  appellant  was  intended  to  be  in  part 
substitution  for  what  he  would  take  under  the  will. 
He  had  already  been  thirteen  years  in  the  business, 
and  it  was  contemplated  that  he  would  be  in  it 
another  ten  years  before  his  father's  death.  That  is 
twenty-three  years  of  lus  adult  life.  He  was  doing 
tiie  work  of  the  firm.  It  may  be  naturally  supposed 
that  the  testator  intended  to  place  the  apx>ellant,  who 
knew  the  business  and  had  Seen  so  many  years  in  it, 
in  practically  the  same  position  as  regaras  remunera- 
tion as  Mr.  Nightingale,  who  occupied  an  analogous 
position  in  the  business,  and  whose  remuneration  was 
very  nearly  the  same,  as  upon  our  contention  that  of 
the  appellant,  would  be.  [Kay,  L.  J. — I  think  you 
are  entitied  to  say  that  it  was  worth  the  father's  while 
to  keep  the  appeUant  in  the  business  for  the  sake  of 
enhancing  tlie  value  of  all  the  shares.]  Yes.  It  is 
only  a  presumption  that  there  is  ademption,  and  a 
presumption  that  requires  a  very  slight  indication  of 
a  contiury  intention  to  rebut  it.  [BowEX,  L.  J. — Is 
there  any  case  in  which  the  doctrine  of  double  por- 
tions has  been  applied  when  the  son  was  performing 
services  for  his  father?]  Yes,  Laives  v.  Lawes. 
The  whole  burthen  of  thie  business  now  falls  on  the 
appellant.  One  of  the  two  other  brothers  is  ill,  and 
the  appellant  does  not  consider  him  capable  of 
managmg  the  business  as  an  acting  partner. 

LiXDLEY,  Ij.  J. — The  question  here  is  both  impor- 
tant and  difficult.  It  is  in  form  an  appeal  from  a 
decision  of  Homer,  J.,  making  a  declaration  to  the 
effect  that  certain  shares  in  a  brewery  are  divisible  in 
sevenths,  whereas  the  appellant,  Mr.  Ernest  Lacon, 
contends  that  he  is  entitled  to  eight  and  a  third 
shares,  and  his  brothers  to  six  and  a  third  shares 
sach. 

The  point  depends  upon  what  is  called  the  pre- 
sumption against  double  portions ;  and  before  going 
into  the  facts  I  may  state  at  once  what  tho  doctrine 
is,  and  for  that  purpose  I  cannot  do  better  than  read 
the  judgment  of  Lord  Eldon  in  Ex  parte  Pye»  He 
«ay8  (in  18  Ves.,  on  p.  150),  "  Without  going  through 
all  the  cases  that  were  cit^,  and  those  referred  to  in 
them,  having  compared  the  case  in  Atkyns  with 
manuscript  notes  of  that  case,  and  looked  into  some 
other  cases,  one  in  Ambler,  and  some  earlier,  I  may 
state  as  the  unquestionable  doctrine  of  the  court, 
'tiiat,  where  a  parent  gives  a  legacy  to  a  child,  not 
stating  the  purpose  with  reference  to  which  he  gives 
it,  the  court  understands  him  as  giving  a  portion; 
Bod,  by  £  sort  of  artificial  nde,  in  the  application  of 
which  legitimate  children  have  been  very  harshly 
treated,  upon  an  artificial  notion  that  the  father  is 
paying  a  debt  of  nature,  and  a  sort  of  feeling  upon 


what  is  called  a  leaning  against  double  portions,  if 
the  father  afterwards  advances  a  portion  on  the 
marriage  of  that  child,  though  of  less  amount,  it  is  a 
satisfaction  of  the  whole  or  in  part ;  "  and  then  he 
goes  on  to  say  what  has  been  done  in  some  of  the 
cases. 

Now,  what  we  have  to  consider  is,  first  of  all,  the 
will  of  the  late  Sir  Edmimd  Lacon,  and,  secondly, 
some  partnership  articles  which  were  entered  into  by 
him  after  the  date  of  his  will,  and  the  circumstances 
under  which  those  articles  were  entered  into ;  and 
what  we  have  to  see  is,  first  of  all,  whether  this  is  a 
case  in  which  there  are  two  portions,  and,  secondly, 
assuming  that  there  are  two  portions,  and  assiuning 
therefore  that  the  presumption  to  which  I  have 
referred  arises,  whether  there  are  or  are  not  circum- 
stances in  this  case  which  rebut  that  presumption. 

The  will  fortunately  is  plain  enough,  and  nothing 
tiims  upon  the  construction  of  it.  The  testator  had 
four  sons  and  two  daughters.  He  had  two  businesses. 
He  had  a  banking  business  at  Norwich  and  at  Yar- 
mouth, and  he  had  a  brewery  business  at  Yarmouth. 
He  leaves  his  banking  business  (besides  other  pro- 
perty to  which  I  need  not  refer)  to  his  eldest  son,  the 
present  baronet,  of  whom  we  need  say  nothing  more. 
He  leaves  his  interest  in  the  brewery  business,  in 
which  he  had  twenty-one  out  of  twenty -four  shares, 
to  his  younger  children,  Thomas,  Henry,  and  Ernest. 
He  then,  a&r  making  various  bequests  in  favour  of 
his  daughters  and  so  on  (which  I  pass  over),  bequeaths 
the  residue  of  his  property  amongst  all  his  children. 
That  is  the  general  scheme  of  the  will.  To  use  Lord 
Eldon's  language  in  Ex  parte  Pyey  there  is  nothing  in 
the  will  which  enables  us  to  state  the  purpose  for 
which  these  brewery  shares  were  given  to  the  three 
sons. 

In  1S84  the  position  of  affairs  (in  addition  to  what 
I  have  already  stated)  included  this  factor,  that  tho 
fourth  son,  Ernest,  was  then  being  brought  up  to  the 
brewery  business.  He  was  being  trained  by  his 
father  to  attend  to  that  business,  with  a  view 
ultimately,  no  doubt,  of  his  becoming  a  partner  in 
it.  The  same  observation  is  not  true  of  the  eldest 
son,  or  of  the  two  intermediate  sons.  It  was  the 
youngest  son,  and  he  alone,  who  was  brought  up  to 
this  business.  Having,  I  suppose,  become  useful,  he 
was  paid  a  salary  of  £oOO,  and  later  on,  in  1887,  of 
£1,000,  a  year.  In  that  year  it  was  considered 
desirable  that  some  modification  should  be  made  in 
the  terms  of  the  partnership  in  the  brewerj'  business. 
Some  modifications  had  become  necessary  as  regards 
the  provision  for  Mr.  Nightingale,  one  of  the 
partners,  and  it  appears  from  the  evidence  that  the 
son,  Ernest,  was  urging  his  father  to  increase  his 
salary,  which  was  then,  as  I  have  said,  £1,000  a  year. 
That  salary,  as  I  understand,  was  not  paid  by  the 
father,  but  by  the  firm,  though  of  course  tho  father, 
as  having  so  large  a  share  in  the  concern,  was  the 
principal  paymaster.  It  seems  from  the  evidence, 
which  is  that  of  Mr.  Ernest  Lacon  and  Mr.  Waters, 
that  there  was  «  discussion,  if  it  can  be  called  such,  in 
which  the  father,  being  a  very  reticent  man,  seems  to 
have  held  his  tongue,  and  merely  listened  to  what 
was  said  by  his  son ;  but  he  so  far  acquiesced  that 
upon  one  occasion  when  Ernest  was  pressing  him  for 
an  increase  of  his  salary,  he  said,  **  Oh,  I  have  made 
you  a  partner  "  ;  and  the  evidence  of  Mr.  Waters,  the 
solicitor,  tends  to  show,  I  think,  conclusively,  that 
what  the  father  was  doing,  amongst  other  things — I 
do  not  say  the  whole  of  what  he  was  doing,  because 
that  would  be  begging  the  question — ^unquestionably 
was  for  the  purpose  of  increasing  the  allowance  to  his 
son  Ernest.  That  was  part  of  his  object.  The 
evidence  of  the  solicitor  ^oes  to  show  that  the 
testator   thought   at   one  time  he   would   do  that 
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sufficiently  by  giyiae  him  one  share,  but  then  he 
changed  his  mind  and  told  Mr.  Waters  that  he  would 
give  Ernest  two  shares.  Then  there  was  a  question 
as  to  what  the  efiPect  of  that  would  be  upon  the  allow- 
ance. That  question  arose  by  reason  of  a  query  put 
into  the  draft  by  Mr.  Nightingale's  solicitor  as  to  Mr. 
Nightingale's  allowance.  The  question  as  to  Mr. 
Ernest  Lacon's  allowance  was  brought  to  his  father's 
attention,  and  he  said  at  once:  *' The  allowance  will 
have  to  be  given  up.  The  shares  are  in  substitution 
for  that."  And  so  it  came  about  that  in  1887  Mr. 
Ernest  Lacon  ceased  to  be  a  salaried  clerk  or  assistant, 
or  whatever  his  position  was  in  the  concern,  and  be- 
came a  partner  in  respect  of  two  twenty-fourth  shares, 
which  of  course  were  given  him  by  his  father,  and 
were  not  contributed  by  the  other  partners. 
*«  The  partnership  articles  recite  the  fact  that 
the  father  has  assigned  or  made  over  to  his 
son  Ernest  two  of  his  twenty-fourth  shares  in 
the  partnership  assets  and  property,  and  then  they 
state  the  capital  value  of  these  two  shares  at  £21,500. 
That,  I  suppose,  is  the  sum  at  which  they  are  to  be 
taken  in  the  books.  Then  follow  the  usual  partner- 
ship articles.  The  son  who  is  taken  in,  is  to  bo  bound 
to  attend  to  the  business  and  devote  his  whole  time 
to  it.  Then,  passing  over  unimportant  matter,  the 
28th  clause  is  addressed  to  the  introduction  by  the 
father  of  his  sons  or  legatees  as  partners  imder  his 
will.  It  runs  thus: — [His  lordship  here  read  the 
clause  set  out  in  the  statement  of  the  case,  and  pro- 
ceeded : — ]  Then  there  is  a  proviso  that  **  every 
partner  admitted  imder  this  clause  shall  execute  a  deed 
covenanting  with  the  other  partners  or  partner  for 
the  time  being  jointly  and  separately  to  perform  and 
observe  the  provisions  of  these  presents  so  far  as  the 
same  shall  be  applicable."  And  then  there  is  a  further 
proviso  that  **if  the  surviving  partners  or  partner 
refuse  to  admit  into  partnership  as  acting  partners  or 
partner  the  executors,  administrators,  or  legatees  of 
the  deceased  peurtner  claiming  admission  under  this 
clause,  then  the  said  executors,  administrators,  or 
legatees  shall  have  the  option,  to  be  exercised  in 
manner  hereinafter  mentioned,  within  two  calendar 
months  after  such  refusal,  of  purchasing  the  shares 
and  interest  of  the  surviving  partners  or  partner  in 
the  capital  and  assets  (indudSng  the  goodwill  of  the 
partnership) " — it  is  a  very  curious  clause. 

Now,  what  is  the  efltect  of  that  ?  The  effect  of  that, 
as  I  understand  it,  is  this,  that  it  was  competent  for 
the  testator  to  bequeath  his  shares  to  anybody  he 
liked — to  sons  or  to  anybody  else,  and  that  the 
legatees  should  thereupon  be  at  liberty  to  become 
partners,  and  if  they  become  partners  they  would  be 
bound  to  attend  to  the  business,  unless  the  survivors 
said  that  they  should  not.  It  is  not,  as  I  thought  at 
one  period  of  the  argument,  that  these  legatees  could 
become  partners,  and  escape  tlie  duty  and  burden  of 
working  as  acting  partners.  The  option  of  their 
working  or  not  working  would  n^t  rest  with  them, 
but  with  the  survivors,  and  that  is  important  with 
reference  to  a  discussion  which  took  place  yesterday, 
and  it  displaces  the  force  of  the  observation  which  fell 
from  me,  and,  I  think,  from  the  court  generally,  that 
it  would  be  reasonable  to  give  Mr.  Ernest  Laoon  two 
extra  shares  in  consideration  of  his  doing  work,  con- 
sidering that  his  brothers  did  notliing.  I  think  that 
observation  falls  to  the  groimd.  However,  the  posi- 
tion certainly  is  this:  that  it  does  give  him  rights 
under  this  deed  as  a  partner  admitted  under  the  deed, 
which  ho  would  not  have,  and  which  his  brothers 
would  not  have,  if  they  were  claiming  simply  under 
the  will. 

Not  many  months  after  these  transactions  took 
place  the  testator  died  without  having  altered  his 
viU.    Now  upon  the  will  and  the  de^  Mr.  Ernest 


Lacon's  position  is  unassailable.  He  has  got  tvo 
shares  under  the  deed.  He  has  got,  under  &&  viQ, 
one-third  of  all  the  remaining  uiares  of  his  fatber. 
As  a  matter  of  construction  there  is  no  difiBcnlty  and 
no  controversy  about  it.  But  then  oomes  in  the  pre- 
sumption against  double  portions,  and  his  broucn 
say  that  by  reason  of  that  doctrine  "  you  must  treit 
the  two  shares  which  our  father  gave  you  in  1^  as 
given  you  in  anticipation  of,  and  on  account  of,  and 
in  part  satisfaction  of  the  same  shares  which  m 
would  have  taken  and  which  we  should  all  have  taieL 
if  no  provision  had  been  made  for  you."  That  rests 
upon  the  presumption  I  have  mentioned. 

Now  upon  the  question  whether  these  two  pwm- 
sions,  the  one  by  the  will  and  the  one  ty  1^  deed, 
are  portions,  it  appears  to  me  that  there  is  very  oon- 
siderable  difficulty  in  saving  tbat  they  are  m. 
Certainly  the  purpose  for  which  a  provision  is  given  ii 
important,  as  appears  from  the  language  of  Locd 
Eldon  himself .  I  think  that  what  the  learned  lord 
said  about  *'  purpose "  in  considering  the  natoie 
of  a  provision  by  will  is  a  point  reasonaUy  ap- 
plicable to  a  provision  made  either  by  a  deed, 
instrument,  or  will.  But  assuming  that  these  two 
provisions  are  both  portions — and  having  regard, 
as  I  have  said,  to  the  language  of  the  cases  upon 
this  subject,  and  especially  of  the  late  Master  of 
the  Bolls  in  Tayhfr  v.  Taylor,  I  shall  aasome 
that  they  are  portions  —  the  question  still  aiisei 
whether  there  is  or  is  not,  under  the  circimistanoefi  of 
this  case,  enough  to  rebut  the  presumption  that  tli» 
shares  are  to  be  taken  as  given  on  account  of,  and  ia 
anticipation  of,  and  in  part  satisfaction  of  what  otiier- 
wise  would  have  been  taken  under  the  will  if  tiiey 
had  not  been  given  by  the  testator  in  lus  lifetzmcL 
Now  here  we  differ  from  Romer,  J.  We  think  that 
the  circumstances  of  this  case  are  peculiar ;  and  we 
think  that  there  are  circumstances  sufficient  to  indicate^ 
an  intention  on  the  part  of  the  father,  not  simply  to 
anticipate  as  to  one  son  the  provision  which  he  bad 
made  for  all  his  sons,  but  an  intention  and  desire  to 
prefer  that  one  son  to  the  others,  not  only  in  point  of 
time,  but  in  point  of  the  amount  and  nature  of  the 
provision  which  he  was  making. 

It  is  to  my  mind  very  significant  that  this  son  aloofr 
had  been  brought  up  in  the  business.  It  is  to  my 
mind  very  significant  that  this  provision  was  made  for 
that  son  when  he  was  asking  for  a  further  adTanoeof 
salary,  and  Mr.  Waters's  evidence  and  his  own  eri- 
dence  (though,  of  course,  that  must  be  taken  a» 
interestm  evidence)  goes  to  show  it  was  one  method 
of  increasing  his  allowance.  It  was  not  simply  gi^ 
him  now  what  he  would  have  when  his  father  £ed;  it 
was  something  very  different.  I  do  not  say  it  was  not 
that,  but  it  was  that  and  a  great  deal  more :  andwba 
we  consider  that  it  was  to  ^e  advantage  of  the  familT 
that  one  son,  at  all  events,  should  bo  brought  up  in 
the  business,  and  be  there,  when  his  father  died,  as  & 
partner,  it  appears  to  me  that  there  is  amply  enougk 
for  us  to  say,  under  these  circumstances,  that  the  pR- 
sumption  (which  is  not  a  very  strong  one)  is  rebutted, 
and  that,  looking  at  what  was  done  in  1887,  and  tfce 
reasons  which  brought  about  what  was  done,  the 
purpose  which  the  testator  apparently  had  in  his  mind 
when  he  recast  the  partnership  articles  in  1887  ww 
deliberately  to  prefer  Ernest,  not  only  in  point  of 
time,  but  in  point  of  amount  also. 

I  think,  therefore,  that  the  appeal  ought  to  be 
allowed,  and  that,  there  being  no  controversy  except 
this  in  the  action,  judgment  ought  to  be  given  far  the 
appellant  both  here  and  below. 

BowEX,  L.J.— The  question  we  have  to  decide  i» 
whether  it  was  the  intention  of  the  father  that  the 
two  shares  which  were  received  by  the  appcUant 
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danDg  his  father's  lifetime  should  be  received  by  him 
as  an  advancement  against  the  shares  which  the  appel- 
lant was  to  receive  under  the  will  on  the  fatner*s 
death.  In  order  to  establish  that  intention  the 
respondent  has  invoked  what  is  called  the  doctrine  of 
double  portions — ^a  doctrine  which  is  no  doubt  origi- 
nally judge-made,  and  which  is  established  by  this 
court,  but  against  which  I  should  be  the  last  person  to 
endeavour  to  introduce  any  subtle  or  frivolous  distinc- 
tion. 

The  doctrine,  so  far  as  it  applies  to  a  case  of  this 
peculiar  character,  seems  to  me  to  have  been  made 
dear  to  the  world  by  the  judgment  of  Lord  Cotten- 
him  in  Pym  v.  Lochjery  o  My.  &  Cr.,  at  p.  46,  which 
ma  read  during  the  argument,  and  which  I  will  read 
again,  because  it  will  make  the  few  remarks  which  I 
am  about  to  offer  perhaps  clearer  than  they  other- 
wise would  be.  Lord  Gottenham  says: — **A  father 
who  makes  his  will  dividing  his  property  amongst  his 
•duldren  must  be  supposed  to  have  decided  what, 
under  the  then  ezistmg  circumstances,  ought  to  be 
the  portion  of  each  child,  not  with  reference  to  the 
wants  of  each,  but  attributing  to  each  the  share  of 
the  whole  which,  with  reference  to  the  wants  of  all, 
•each  ought  to  possess.  If,  subsequently,  upon  the 
marriage  of  any  of  them,  it  becomes  necessary  or 
expedient  to  advance  a  portion  for  such  child,  what 
reason  is  there  for  assuming  that  the  apportionment 
between  all  ought  therefore  to  be  disturbed?  The 
advancement  must  natiually  bo  supposed  to  be  of  the 
particular  child^s  portion,  and  so  the  rule  assimies,  as 
It  precludes  the  child  advanced  from  claiming  tiie  sum 
given  by  the  will  as  well  as  the  sum  advanced." 

Now,  in  order  to  establish  a  case  for  the  application 
of  this  rule  as  to  double  portions,  there  must  be  two 
matters,  I  think,  made  out,  and  it  will  be  seen  upon 
4inaly8i8  that  there  are  two  presumptions  really  which 
^ffe  applied,  and  not  one.  In  the  first  place  both  of 
tiiie  guts  or  donations  must  be  gifts,  and  gifts  in  the 
nature  of  a  portion.  The  first  presumption  here 
«iBeft— it  is  said,  that  whatever  ffifts  are  made  by  the 
father,  which  it  may  be  supposed  will  have  to  be  dis- 
tributed among  the  clularen,  or  are  given  by  the 
father  to  one  child  with  a  view  to  establishing  him  in 
life,  are  presumed  to  be  portions  within  the  meaning 
of  the  nde.  We  have  here  to  ask  ourselves,  in  the 
first  place,  Were  these  two  shares,  which  were  received 
during  the  lifetime  of  the  father,  received  under  such 
<arcumstance6  as  to  justify  their  bein^  treated  and 
considered  as  a  portion?  But  supposmg  both  gifts 
-are  gifts  in  the  nature  of  portions,  then  comes  a 
inrther  question,  for  the  solution  of  which  a  further 
|fte8umption  is  invoked.  The  question  is  whether  it 
u  intended  that  the  former  gift  or  portion  is  to  take 
&e  place  of  an  advancement  of  the  gift  which  is  given 
by  the  wiU,  and  there  the  presumption,  which  is  in- 
voked to  answer  the  question,  applies,  which  is  that 
the  former  gift,  the  gift  inter  vivos,  is  intended  as  an 
sdvancement  pro  tanto  of  the  nft  under  the  bequest — 
a  presumption,  it  is  said,  which  is  made  in  favour  of 
'equality  amon^  children — it  being  the  view  of  the 
Iftw  that  equahty  is  what  the  father  in  dealing  with 
bos  children  would  in  most  cases  presumably  intend. 
^  This  is  a  presumption  which  may  be  rebutted.  The 
<srcumstances  may  show  that  a  gift  given  during  the 
lifetime  is  not  intended  as  an  advancement  of  the  be- 
quest. Circumstances  may  show  (to  put  it  in  a 
ttightiy  different  way)  that  equality  was  not  the  in- 
tention of  the  fatiber.  The  two  questions,  first, 
whether  the  gifts  are  both  given  in  the  way  of  por- 
tions, and,  secondly,  whether  it  was  intended  by  the 
iath^  that  the  first  gift  should  be  an  advancement  in 
satisfaction  of  the  second,  may  well  run  together,  and 
he  blended  togjether ;  and  in  my  opinion  this  is  just 
the  case  in  which  they  do.    I  mys^  am  not  satisfied. 


to  begin  with,  that  the  gift  of  the  two  shares — I  call 
it  a  ^ft,  although,  perhaps,  that  expression  "  a  gift " 
is  not  exactiy  an  appropriate  term — ^which  was  made 
by  the  father  in  his  lifetime  to  the  appellant,  was  in 
the  nature  of  a  portion  within  the  meaning  of  the  rule. 
To  my  mind  the  circumstances  of  the  case  displace 
the  notion  that  the  father  here  was  giving  them 
simply  by  way  of  advaxlcement  to  the  son.  And, 
seconoly,  I  think  (for  reasons  which  I  will  give  in  a 
moment)  that  here  in  every  view  the  presumption  in 
favour  of  equality  is  rebutted  by  the  circumstances  of 
the  case.  The  circumstances  show  that  the  gift  given 
during  the  lifetime  was  not  intended  as  an  advance- 
ment or  anticipation  of  the  bequest.  The  son  had 
been  thirteen  years  in  the  firm,  at  first  in  a  sub- 
ordinate position,  and  afterwards  as  the  manager  of 
the  Lon<£>n  business,  receiving  a  salary  of  £1,000  a 
year.  He  had  acquired  experiei^ce,  and  he  had  earned 
confidence.  He  nad  in  1887  become  a  person  un- 
questionably of  use  and  value  to  the  firm.  He  was  a 
person  who,  if  he  had  not  been  a  son,  might  not  un- 
reasonably have  dreamed  of  being  in  time,  and  at  no 
very  distsmt  time,  promoted  to  a  share  in  the  business 
of  the  firm.  In  1887  he  wished  for  an  increase  of 
salary,  and  was  in  such  a  position  that  he  could  press 
it  upon  his  father.  Doubfess  he  would  also  look  to  be 
a  partner  at  some  time  or  another  in  the  house. 

Now  a  person  in  that  position,  who  in  the  house 
of  his  father  has  done  service,  and  substantial 
service,  might  well,  if  a  favourable  view  was  taken 
of  it,  be  rewarded  with  a  share  or  shares. 
When  he  receives  the  shares  from  his  father, 
he  receives,  perhaps,  what  his  father  would  have 
given  with  much  more  hesitation,  or  which,  perhaps, 
he  would  not  have  given  at  all,  if  the  relationship  of 
father  and  son  had  not,  indeed,  existed.  He  receives 
what  can  hardly  be  characterized  as  mere  bounty — it 
is  bounty,  but  something  else  too.  It  is  not  a  pure 
gift,  although  the  element  of  free  liberality  enters 
into  it.  He  is  given,  perhaps,  more  than  he  deserves, 
but  he  deserves  sometning.  It  is  a  portion,  perhaps, 
in  one  sense — ^that  it  is  a  provision  which  the  father 
would  not  have  made  if  the  recipient  had  not  been  his 
son,  but  it  is  a  portion  which  has  in  part  been  earned 
by  previous  Services,  and  which  is  intended,  of  course, 
to  be  justified  by  services  in  the  future.  I  doubt 
whether,  under  such  circumstances,  it  would  be  safe 
to  say  that  the  two  shares  which  are  bestowed  upon 
the  son  are  simply  a  portion. 

But  the  further  question  remains  whether,  assuming 
the  two  shares  to  be  a  gift  in  the  way  of  a  portion, 
we  can  see  reason  sufficient  to  displace  the  presump- 
tion of  double  portions ;  or,  in  other  words,  whether 
there  is  not  a  reason  here  from  which  we  may  safely 
infer  that  the  gift  of  the  two  shares  was  not  intended 
as  an  advancement  pro  tanto  of  the  bequest  ?  These 
shares  were  active  shares;  they  were  shares  which 
actually  gave  the  son  a  veto  upon  the  introduction  at 
a  later  date,  the  period  of  which  was  perfectiy  un- 
certain, and  which  might  be  delayed  for  years,  of  his 
other  brothers.  He  had  a  grant  of  power  and  place 
given  to  him  in  the  firm  of  a  kind  wholly  incom- 
mensurate with  the  gift  which  he  was  to  receive  under 
the  will.  That  grant  and  pft  to  him,  treating  it  as  a 
grant  and  gift,  to  my  mmd  being  wholly  incom- 
mensurate with  the  ^t  imder  the  will,  is  coloured 
with  such  a  difference  as  to  render  it  impossible  for  us 
to  presume  with  safety  that  the  gift  of  the  shares  was 
intended  in  any  way  to  be  an  advancement  towards 
the  bequest. 

It  seems  to  me  to  be  fflcactly  upon  that  kind  of 
reasoning  that  the  courts  have  abstained,  when  there 
is  a  substantial  and  material  difference  between  gifts 
inter  vivos  and  gifts  under  the  will,  from  treating  one 
as  an  advancement  towacd&Jbe  other.    The  doctrine 
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of  double  portions  must  be  applied  faithfully  wherever 
it  is  found  to  be  applicable,  but,  on  the  other  hand,  it 
is  not  to  be  extended. 

The  circumstances  of  this  case  convince  me  that  the 
dealing  between  the  father  and  the  son  in  the  year 
1887  was  not  intended  in  any  way  by  the  father  to  be 
an  advancement  towards  what  the  son  was  to  receive 
imder  the  will,  and  that  it  was  not  intended  as  a  part 
performance  of  the  distribution  which  the  will  was  in- 
tended by  the  father  to  make  of  what  the  father  should 
leave  behiad  him  at  his  death. 

Upon  these  grounds  I  agree  that  the  iudgment  of 
the  learned  judge  of  the  court  below  ought  to  be  dis- 
placed, although  I  agree  with  lindley,  L.J.,  in  think- 
mg  that  this  is  a  very  delicate  and  difficult  case,  and 
I  am  not  surprised  that  judges  should  not  be  of  one 
mind  upon  the  subject. 

Kay,  L.J. — I  wiU  add  a  very  few  words.  The 
question  after  all  is,  What  was  the  intention  of  the 
father  in  this  case  ?  Did  he  intend  when  he  made 
this  gift  (if  it  is  to  be  called  a  c^t)  to  his  youngest 
son  in  his  lifetime  that  it  should  be  taken  as  an  an- 
ticipation of  the  provision,  which  he  at  that  time  had 
made  by  the  will,  which  idtimately  became  operative 
on  his  death. 

There  is  a  rule,  which  has  been  referred  to,  which 
is  a  guide  where  you  can  have  no  other  guide  to 
find  out  what  the  intention  was.  The  rule  is  this, 
that  if  there  are  two  provisions,  or  what  in  equity 
are  ordinarily  called  portions,  the  one  made  by  the 
will  and  the  other  in  the  lifetime  of  the  testator,  then 
the  presumption  arises  that  one  portion  is  made  in 
part  satisfaction  of  the  other ;  and  then,  if  that  pre- 
sumption arises  and  is  not  rebutted,  the  donee  hais  to 
bring  into  hotchpot  that  portion  which  he  received 
in  the  testator's  lifetime,  €«id  in  that  way  deduct  it 
from  that  which  he  otherwise  would  take  under  the 
will.  Now  by  this  will  it  is  quite  clear,  I  think,  that 
the  provision  which  was  made  for  this  and  the  other 
younger  sons  by  dividing  among  them  the  testator's 
share  and  interest  which  ne  might  have  at  his  death 
in  his  brewery  business  was  in  the  nature  of  a  portion 
for  each  of  those  children.  I  take  it  that,  for  the 
purpose  of  determining  that  question,  a  "portion" 
means  such  a  share  of  the  father's  personal  property 
as  he  intends  to  be  a  provision  for  tiLat  son,  or  (as  in 
this  case)  a  substantial  part  of  the  provision  for  that 
son.  The  will  was  conceived  in  this  way,  as  far  as 
these  yoimger  sons  are  concerned.  The  shares  which 
the  testator  might  have  at  his  death  in  the  brewery 
business  and  in  the  property  comprised  in  that 
business  were  to  be  divided  equaUy  among  them; 
but  besides  that  there  was  a  certain  share  of  the 
residue  of  the  testator's  property  given  to  each,  and 
also  their  names  came  in  with  a  series  of  limitations 
of  strict  settlement  of  the  testator's  real  estate.  Still 
I  do  not  doubt  myself  that  the  shares  of  the  business 
(which  seems  to  have  been  a  valuable  and  extensive 
one)  were  such  a  substantial  part  of  the  provision 
made  for  the  yoimger  sons  that  a  gift  amon^:  them 
may  properly  be  considered  as  coming  within  the 
definition  of  **  portions"  for  those  children. 

Then  the  next  question  is,  Was  the  gift  made  of 
two  twenty-fourth  shares  in  that  same  business  by 
the  testator  in  his  lifetime  to  this,  his  yoimgest  son, 
Ernest,  a  provision  by  way  of  portion?  Now,  on 
that  subject  I  confess  I  have  the  same  doubt  which 
the  other  members  of  the  court  have  expressed.  One 
must  look  carefully  at  the  circumstances  under  which 
that  provision  was  made,  and  what  presses  very  much 
upon  my  mind  is  this.  This  yoimgest  son  had  been 
for  thirteen  years  engaged  as  a  clerk,  and  ultimately 
as  a  salaried  manager,  of  an  important  branch — the 
London  branch — of  that  brewery  business.     Before 


this  gift — ^if  it  be  a  gift — of  the  shares  was  made  to 
him,  he  went  to  his  father  and  pressed  him,  not  for  a 
share  in  the  partnership,  but  for  an  increase  in  faia 
salary.  The  father,  it  is  said,  was  a  verj-  reticent 
man,  and  this  application  was  renewed  at  different 
times,  and  on  one  occasion  when  the  conv^aatioa 
took  place  he  asked  his  son  to  visit  him  at  his  ooontrj 
house,  evidentiy  for  the  purpose  of  renewing  die 
conversation,  and  that  he  might  have  an  intarTsl  to 
make  up  his  mind  what  he  should  do.  The  son  did 
visit  his  father  at  his  country  house,  and  he  detaili 
(and  there  is  no  attempt  at  contradiction  of  what  he 
says)  what  took  place  between  him  and  his  fato; 
and,  according  to  his  description,  his  father  certainly 
on  that  occasion  maintained  his  character  for  reti- 
cence, but  the  son  pressed  him  very  much  that  hii 
sahuy  should  be  increased,  and  the  father  told  him 
that  he  had  come  to  the  determination  (I  un  not 
attempting  to  give  the  very  words),  instead  of  in- 
creasing his  salary,  to  give  V'JTn  two  twenty-fbnrtiL 
shares  in  tiie  business,  to  make  him  an  acting  partner, 
and  he  indicated  that  that  should  take  effect  ai 
from  a  date  which  had  passed  some  (I  think  fifteen) 
months  before,  and  that  he  was  to  bring  into  aeooont 
the  salary  which  he  had  received  in  the  meantime, 
taking  a  share  of  the  profits  from  that  back  dak 
Now,  that  was  the  arrangement  which  the  father 
made  with  the  son  in  answer  to  repeated  pressure  from 
the  son  that  he  should  have  a  larger  remnneratioa 
from  his  work  as  manager  of  the  business.  To  my 
mind,  that  indicates  plainly  this,  that  the  father  was 
satisfied  that  the  son  had  become  a  valuable  manager 
of  a  part  of  the  business ;  that  he  evidentiy  desuei 
to  comply  with  the  son's  request,  and  someyiing 
more,  because  the  profits  of  the  shares  which  he  cava 
amounted  to  a  larger  sum  than  the  son  expected,  or 
was  asking  for,  and  that  he  did  so  for  .the  purpoae  of 
encouraging  the  son  to  carry  on  the  management  of 
the  business,  and  to  be  an  acting  partner  in  it  Hie 
father  evidentiy  considered  that  that  viras  very  modi 
for  the  advantage  of  the  business. 

Now  just  consider  what  the  effect  of  that  wai. 
What  was  done  in  fact  was  this.  A  new  deed  wu 
executed,  and  the  other  partners  made  no  kind  d 
objection  upon  the  same,  and  these  two  twenty-fomtk 
shares  were  given  to  the  son  by  diminishing  to  tint 
extent  the  slmres  which  the  father  had  in  the  ousineaL 
So  that  practically  they  came  out  of  the  fath^s  own 
shares;  and  there  was  an  advantagpe  to  the  other 
partners  in  this  arrangement,  because  it  rehered 
them  of  the  payment  of  tiie  salary  which  the  bttsinen 
up  to  that  time  had  been  paying  the  son,  and  from 
the  time  when  this  arrangement  was  made  the  re- 
muneration of  the  son  was  in  fact  paid  by  the  father, 
because  tiie  father  handed  over  to  him,  as  I  hare 
pointed  out,  two  of  his  own  shares.  If  the  fatha 
was  right  (and  I  cannot  for  one  moment  doubt  that 
he  was  right)  in  giving  every  possible  encoura^emait 
to  this  son  to  continue  as  an  acting  partner  in  the 
business,  then  he  was  doing  the  best  thing  ha 
could  do  for  the  objects  of  his  bounly  mentioned  in 
his  will ;  because  he  was  doing  what  he  thought  waf 
the  best  thing  to  do  to  secure  that  the  business  should 
be  so  carried  on  that  at  the  time  of  his  death  it  shodd 
be  as  valuable  or  more  valuable  (and  probably  it  wai) 
than  it  was  at  the  time  when  he  admitted  the  son  into 
this  partnership.  Now  I  am  not  satisfied  that  that  ii 
fairly  to  be  considered  a  gift  in  the  nature  of  a 
portion.  The  late  Master  of  the  Bolls,  as  has  heen 
pointed  out,  attempted  something  like  a  definition  of 
what  amoimted  to  a  portion  within  the  meaningof 
the  advancement  clause  in  the  Statute  of  Distru»^ 
tions,  and  he  held  in  that  case  that  small  snms  of 
money  did  not  amount  to  advancement  for  that  par- 
pose,  but  whether  his  definition  applies  to  a  case  of 
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this  kind  or  not,  I  confess  I  think  it  would  be  a 
dangerous  thing  to  say  that  in  a  case  of  this  kind 
such  a  benefit  given  to  the  youngest  son  of  the 
testator  in  the  testator's  lifetime  was  a  gift  of  such  a 
natnre  as  to  raise  the  presumption  of  double  portions ; 
and  without  expressing  any  final  opinion,  or  sa3ring 
more  than  that  I  seriously  doubt  that  being  so,  I 
will  proceed  to  the  next  question. 

If  Dy  any  proper  use  of  language  this  can  be  called 
an  advancement  by  way  of  portion,  then  we  have  to 
consider  whether  the  presumption  that  would  arise, 
tliat    it    was    given    in   part    satisfaction    of    the 
proTision   which   had   been   made   by  the  father's 
mil,  is  or  is  not  rebutted.    As  I  began  by  saying, 
it  all  comes  round  to  this: — ^What,  on  the  whole 
of  these  facts,    must  be  considered  to  have   been 
the  intention  of  the  testator  'f    Was  it  his  intention 
to  ^t  this  son,  who  was  a  sHQed  manager  of  the 
Ininness,  who  had  learnt  it  by  some  thirteen  years' 
experience  when  he  was  admitted  as  a  partner  in  the 
fitoer's  lifetime?  Was  it  intended  to  put  him,  in  con- 
sideration of  that  skill  which  he  had  shown,  in  a  some- 
what better  position  than  the  other  yoimger  sons  of 
the  testator  in  respect  of  the  business,  or  not?    Which 
18  the  more  reasonable  conclusion  to  come  to  ?    I 
cannot  divest  my  mind  of  the  conviction  that  the 
more  reasonable    conclusion    is,   that    the    testator 
did  intend,  in  consideration  of  the  experience  which 
he  had  of  the  son's  capabilities  in  carrying  on  an 
important  part  of  this  business,  to  put  him  in  a 
somewhat  better  position  in  respect  of  his  interest  in 
the  business  than  the  other  younger  children,  who 
had  never  taken  any  part  in  the  business  at  all.     It  is 
important  to  observe  that  the  other  younger  children 
ue older  than  this  youngest  son  Ernest;  yet  they 
were  not  admitted  into  the  business  during  the  father's 
Hfetime  at  all.     They  were  not  experienced  in  the 
management  of  the  business  in  any  way.    Why  they 
were  not  does  not  appear.    It  may  have  been  from 
some  disinclination  on  tiieir  part,  or  it  may  have  been 
l)ecau8e  the  father  wished  them  not  to  take  part  in  the 
business.     Of  that  I  know  nothing,  but    the  fact 
remains  that  here  you  have  the  one  brother  who  was 
a  skilled  manager  in  the  business,  and  the  others  who 
aienowseekxngto  invoke  thisdoctrineof  doubleportions 
againsthim,  who  were  not  skiUed  managers  in  the  busi- 
ness at  all.    It  seems  to  me  that  in  reex>ect  of  that  fact 
--%ai  he  was  a  skiUed  manager  of  the  business — it  is 
light  and  reasonable  to  suppose  that  the  father  in- 
tooded  that  he  should  have  this  advantage  which  he 
gSTe  to  him  in  the  father's  lifetime,  and  I  cannot 
help  being  moved  a  little  by  the  consideration  (though 
that,  of  course,  by  itself  would  not  be  enough  to 
rebat  the  presumption)  that  the  father  never  attempted 
to  make  any  alteration  in  his  will,  and  there  is  a  good 
ciealto  be  said  for  the  argument  that  those  who  are 
now  insisting  that  the  doctrine  of  double  portions 
^yplies  are  tr3ring  to  introduce  it  so  as  to  alter  the 
natoral  effect  of   ttda  man  being  broueht  in  as  a 
partner  in  his  father's  lifetime,  and  of  the  provision 
made  by  the  will. 

For  aJl  these  reasons  I  a^ree  with  the  other  Lords 
Jnstioes.  I  think  that  this  is  a  case  in  which,  if  that 
^octiine  applied  at  all  (as  to  which,  as  I  have  said,  I 
kave  oonsiaerable  doubt),  it  is  completely  rebutted 
when  you  examine  carefully  all  the  circumstances 
of  the  case ;  and  that,  therefore,  Ernest,  the  son  in 
qnestion,  is  not  bound  to  bring  into  hotchpot  or 
•ccount  for  the  two  twenty-fourth  shares  which  he 
took  in  this  partnership  during  the  father's  lifetime. 
Appeal  allowed. 

Solicitors,  Wellington  Taylor ;  Grover  <fc  Humphreys ; 
Maples,  Teesdale,  &  Co. ;  Itohins,  Surges,  Hay,  cfe  Co. 


From  Q.  B.  Div.  May  28. 

Wenman  v.  Lyon  &  Co. 
HoNBYWiLL  (Ctoima«0'  (<*•) 
Bill  of  sale  —  **  Marriage  settlement "  —  Arde-nnptial 
agreement  for  a  settlement — Bills  of  Sale  Act,  1878  (41 
&  42  Vict.  c.  31),  s.  4. 

An  agreement  for  a  marriage  settlement  comes  within 
the  terra  *^  marriage  settlement^*  in  the  exception  contained 
in  section  4  of  the  Bills  of  Sale  Act,  1878,  and  is,  there- 
fore,  not  a  hill  of  sale  within  the  meaning  of  the  Act. 

Judgment  of  the  Queen's  Bench  Division  (ante,  p. 
301,  [1891]  1  Q.  B.  634)  affirmed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division,  ante,  p.  301,  [1891]  1  Q.  B.  634. 

The  defendants  recovered  jud^ent  in  an  action 
brought  against  them  by  the  plaintiff,  and  issued 
execution  for  their  costs.  Certain  furniture  in 
the  possession  of  the  plaintiff  which  was  seized  was 
claimed  by  the  trustee  of  an  ante-nuptial  agreement 
for  a  settlement  made  upon  the  plaintiff's  marriage. 
By  the  agreement,  which  was  not  under  seal,  it  was 
provided  that  upon  the  intended  marriage  taking 
place  all  the  property  of  the  plaintiff  (including  the 
furniture  in  question^  should  be  assigned  to  the  claim- 
ant upon  trust  for  tne  wife  for  life  for  her  separate 
use,  with  remainders  over ;  and  the  plaintiff  agreed 
to  execute  a  proper  deed  of  settlement  after  the 
solemnization  of  the  marriage.  Upon  an  interpleader 
issue,  which  was  remitted  for  trial  to  the  coimty 
court,  the  judge  held  that  the  agreement  for  a  settle- 
ment came  within  the  term  '^maniage  settlement" 
in  the  exception  contained  in  section  4  of  the  Bills  of 
Sale  Act,  1878,  and  was  not,  therefore,  a  bill  of  sale, 
and  gave  judgment  for  the  claimant.  The  Queen's 
Bench  Division  affirmed  this  judgment.  The  execu- 
tion creditor  appealed. 

Lewis  Edmunds,  for  the  execution  creditor. 

*^€lf,  Q.C.,  and  cT.  F.  Rawlinson,  for  the  claimant, 
were  not  called  upon. 

Lord  EsHEE,  M.R. — This  agreement  before  marri- 
age for  a  settlement  is  cleany  a  **  marriage  settle- 
ment" within  the  exception  in  section  4,  and  is 
excluded  from  the  operation  of  the  Act. 

LoPES,  L.J. — I  am  of  the  same  opinion.  I  have  no 
doubt  that  the  term  ** marriage  settlement"  in  sec- 
tion 4  was  intended  to  include,  not  only  settlements 
by  deed,  but  also  every  instrument  the  intention  and 
effect  of  which  is  to  create  a  trust  for  the  purpose  of 
carrying  out  the  provisions  for  the  marriage. 

Kay,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  execution  creditor,  Stokes,  Saunders, 
d:  Stokes. 

Solicitor  for  the  claimant,  TT".  F.  Stokes. 


From  Q.  B.  Div.  May  13. 

Vebnon  and  Others  v.  Watson.  (6.) 

Friendly  society — Misappropriation  by  officer — Convic^ 
tion  and  order  for  repayment  —  Imprisonment  for 
default — Remedy  by  action — Friendly  Societies  Act, 
1875  (38  cfc  39  Vict.  c.  60),  s.  16,  sub-section  9. 

2'he  defendant,  an  officer  of  a  friendly  society,  wa9 

(a.)  Beported  by  W.  F.  Barky,  Esq.,  Barrister-at- 

Law. 
(6.)  Reported  by  A.  P.  Perceval  Keep,  Esq.,  Bar- 

rister-at-Law. 
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charged  under  section  16,  suh^sedion  9,  of  the  Frieiidly 
Societies  Actf  1875,  with  misappropriation  of  certain 
money,  lie  ivas  convicted  and  ordered  to  pay  a  penalty 
and  to  repay  the  moneyy  andy  in  default  of  compliance 
with  this  ordeTy  he  was  imprisoned  for  two  monthsy  with 
hard  labour.  An  action  having  afterwards  been  insti- 
tuted against  him  to  recover  the  misappropriated  moneyy 

Jleldy  that  his  conviction  and  punishment  under  the 
statute  was  a  bar  to  the  remedy  by  action. 

Appeal  from  the  deoision  of  a  divisioiial  court 
(Pollock,  B.,  and  Charles,  J.)  reported  [1891]  1  Q.  B. 
401. 

The  action  was  brought  ly  the  trustees  of  a  friendly 
society  in  the  Derbyshire  County  Court  against  the 
defendant,  who  was  an  officer  of  the  society,  to  recover 
money  misappropriated  by  him.  The  defendant  had 
previously  been  charged,  under  section  16,  sub-section 
9,  of  the  Friendly  Societies  Act,  1875,  with  the  mis- 
appropriation of  the  money,  and  had  been  convicted 
and  ordered  to  pay  a  penalty  and  to  repay  the  money. 
He  made  default  in  complying  with  this  order,  and 
was  thereupon  imprisoned  for  two  months  with  hard 
labour,  and  served  his  sentence. 

The  county  court  judge  gave  judgment  for  the 
plaintiffs,  but  the  Divisional  Court,  on  the  authority 
of  Knight  v.  Whitmorcy  33  W.  E.  907,  held  that  as 
the  plaintifPs  had  availed  themselves  of  the  remedy 
provided  by  statute,  and  the  defendant  had  been  con- 
victed and  punished  under  the  proceedings  so  taken, 
such  conviction  and  punishment  was  a  bar  to  the 
plaintiffs*  remedy  by  action. 

The  plaintiffs  appealed. 

By  section  16,  sub-section  9,  of  the  Friendly 
Societies  Act,  1875  (38  &  39  Vict.  c.  60),  **  If  any  per- 
son obtains  possession  by  false  representation  or 
imposition  of  any  property  of  a  society,  or,  having  the 
same  in  his  possession,  withholds  or  misapplies  the 
same,  or  wilfully  applies  any  part  thereof  to  purposes 
other  than  those  expressed  or  directed  in  the  ruks  of 
he  society,  and  authorized  by  this  Act,  he  shall,  ont 
the  complaint  of  the  society,  or  of  any  member 
authorized  by  the  society,  or  the  trustees  or  conmiittee 
of  management  of  the  saijic,  or  by  the  central  office, 
or  of  the  chief  registrar,  or  any  assistant  registrar  by 
his  authority,  be  liable  on  summary  conviction  to  a 
penalty^  not  exceeding  £20  and  costs,  and  to  be 
ordered  to  deliver  up  all  such  property  or  to  repay  all 
moneys  applied  improperly,  ana  in  default  of  such 
delivery  or  repayment,  or  of  the  payment  of  such 
penalty  and  costs  aforesaid,  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  time  not  exceeding  three 
mon^s,  but  nothing  herein  contained  prevents  any 
such  person  from  being  proceeded  against  by  way  of 
indictinent  if  not  previously  convicted  of  the  same 
offence  under  the  provisions  of  this  Act." 

Hextally  for  the  plaintiffs. 

Bowen  Rowlandsy  Q,C.,  and  J.  H.  Etherington  Smithy 
for  the  defendants. 

The  following  cases  were  cited  or  referred  to : — 
Sinden  v.  BankSy  9  W.  B.  415,  3  E.  &  E.  623 ;  Beg.  v. 
Hemsworthy  3  C.  B.  745 ;  Vallance  v.  Falhy  32  W.  E. 
770,  13  a  B.  D.  109. 

Lord  Halsbuhy,  L.C— I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  Legislature  has,  for 
reasons  of  its  own,  passed  a  statute  which  gives  a 
peculiar  procedure — a  procedure  which  is  not  common 
to  our  law.  It  id  partly  criminal  and  partly  civil. 
Ordinarily,  the  mere  fact  that  a  person  had  under- 
gone a  punishment  for  the  misappropriation  of 
money  would  be  no  answer  to  an  action  of  civil  debt 
for  the  money.  The  old  principle,  that  criminal  pro- 
ceedings must  be  instituted  before  suing  for  the  ^bt, 


has  nothing  to  do  with  the  present  case.    That  was 
merely  a  question  as  to  the  priority  of  procednre. 

In  the  present  case  the  proceedings  are  mixed  W 
the  Legislature.  The  j ustices  have  the  power  to  pnmaL 
for  the  misappropriation  of  the  money  and  to  order  ifti 
repayment,  and  in  default  of  the  payment  of  the 
penalty  or  the  repayment  of  the  money  to  order  tie 
defendant  to  be  imprisoned.  The  Lc^:i8]atare  hiB 
expressly  saved  the  right  to  indict  the  defendant  for 
his  offence ;  but  there  is  no  saving  of  the  ciril  ligbt 
to  sue  him  for  l^e  money  which  ho  has  misappro- 
priated. 

In  this  case  the  defendant  has  been  ordoed  to 
repay  the  money,  and  on  his  default  execution  b» 
issued  against  him  in  the  manner  prescribed  liy  the 
Act — that  is  to  say,  he  has  been  imprisoned.  It  is, 
I  think,  impossible  to  say  that,  on  the  true  oonstme- 
tion  of  the  section,  that  imprisonment  does  pot 
amount  to  execution  against  him.  That  execution 
has  been  satisfied,  and  therefore  there  is  no  power 
now  to  sue  for  the  debt. 

Lord  EsHEK,  M.B. — Section  9  makes  some  ofiienoes 
punishable  which  were  not  criminal  before  the  pa8sai| 
of  the  statute.  The  magistrates  are,  I  think,  bound 
by  it  to  inflict  penalties  for  those  offences  in  addition 
to  ordering  the  repayment  of  the  money.  It  is  part 
of  the  sentence  that  the  money  should  be  repaid,  uui 
the  residt  of  non-payment  is  that  the  defendant  msj 
be  sent  to  prison.  That  is,  therefore,  both  a  punish- 
ment and  a  mode  of  exection,  and  it  is  execntiaa 
with  regard  to  the  repayment  of  the  misappropriated 
money.  Therefore,  before  a  tribunal  having  jurisdic- 
tion, the  defendant  has  been  ordered  to  repay  a  som 
of  money,  and  execution  has  issued  against  Mm 
for  the  amount  by  imprisonment  under  tiie  secto. 
The  plaintiffs  were  not  obliged  to  proceed  under  the 
section,  but  they  might  have  sued  civilly  for  the 
money.  They  have  chosen  the  former  remaiy,  and  I 
do  not  think  a  civil  action  is  now  open  to  them. 

Fry,  L.J.— I  agree  that  this  appeal  fails.  Tb&vxr 
tion  inflicts  a  penalty  for  certain  acts,  and  enables  tk 
justices  to  order  the  repayment  of  money  misi^ipn)- 
priated.  It  couples  the  default  in  the  payment  of  the 
penalty  with  the  default  in  the  repayment  of  tiie 
money,  and  enables  the  justices  to  commit  the 
defendant  to  prison  for  either  default  Thit 
imprisonment  amounts  to  execution,  and  is,  therefors, 
a  satisfaction  of  the  judgment.  No  civil  actioiL  osn, 
therefore,  be  afterwards  brought  for  the  same  cause 
of  action. 

Solicitors  for  the  plaintiffs,  Warri^ier  <fc  iTtiic^,  for 
Stoncy  Derby. 

Solicitors  for  the  defendant,  Fitzpayncy  for  Brigp  <t 
Clifford,  Derby. 


Wtfy  ^wxt  of  Swtict 


Chan.  Div. 
Kekewich 


IV.     j  M.y„. 

Blackman  v.  Fysh.  (a.) 

Will— Life  estate— Forfeiture— **  Taken  in  execuikmhff 
any  process  of  law  " — Beceiver — Equitable  exeadio^^ 
Contingent  remainder — Executory  devise* 

The  testator  by  ?m  wiU  of  the  2»th  of  Novemhefy  1S7(J 
devised  real  estate  to  his  son  for  life,  and  after  his  dea» 

(a.)  Eeported  by  H.  C.  Roper,  Esq.,  Bairister-at- 
Law. 
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to  all  the  children  of  his  said  eouy  whether  then  or  there- 
after  to  be  horuy  who  should  attain  ttoenty-one,  or,  being 
a  daughter,  should  marry  under  that  age,  as  tenants  in 
common.  He  declared  that  his.  said  son  should  not  have 
antfjfKnoer  to  sdl  or  dispose  of  his  life  estate,  and,  in  case 
his  said  son  should  attempt  to  sell  or  dispose  of  the  same, 
or  become  bankrupt,  or  the  estate  should  be  taken  in 
execution  by  any  process  of  law  for  the  benefit  of  any 
creditor,  then  he  declared  that  the  devise  to  such  son 
should  immediately  become  void  as  if  such  son  were 
(hen  actually  dead,  and  that  the  estate  so  devised  to  him 
should  thenceforth  vest  in  the  persons  who,  ur.dtr  the 
devises  thereinbefore  contained,  would  be  next  entitled 
thereto.  The  testator  died  in  February,  1879;  the  son 
took  possession;  and  on  the  9th  of  December,  1887,  a 
receiver  tvas  appointed  of  the  rents  of  the  son's  estate. 
At  that  date  one  of  the  son's  children  had  attained 
twenty-one,  two  had  tiot  attained  that  age  or  married, 
and  one  was  not  yet  born. 

Held,  thai  by  the  receivership  order  the  son's  estate 
had  been  taken  in  execution  within  tJie  intention  of  the 
testator,  and  thai  it  had  ceased. 

Held,  further,  that,  in  order  to  carry  out  the  testator's 
intention,  the  gift  over  must  be  construed,  not  as  a  con- 
tingent remainder,  but  as  an  executory  devise,  so  as  to 
enable  all  the  son's  children  in  existence  at  the  date  of  the 
order,  or  bom  or  to  be  born  thereafter,  to  share  in  the 
property  on  their  attaining  twenty-one  or  marrying. 

By  his  will,  dated  the  28th  of  November,  1870, 
James  Henry  Fysh  gave  and  devised  certain  real 
estate  in  the  parish  or  lordship  of  Tilney  AU  Saints 
and  Tihiey  St.  jLawrence,  in  the  comity  of  Norfolk,  in 
the  following  terms : — 

"  I  give  and  devise  unto  my  son  James  Henry  Fysh 
dl  my  messuages,  lands,  tenements^  and  hereditaments 
dtuate  in  the  parish  or  lordship  of  Tilney  All  Saints 
and  Tilney  St.  Lawrence,  in  the  county  of  Norfolk, 
as  the  same  are  now  in  the  occupation  of  Stephen 
Cbegoiy,  and  of  what  nature  or  tenure  soever  the 
same  may  be,  to  hold  the  same  unto  my  said 
son  for  his  natural  life,  and  from  and  after  his 
decease  I  give  and  devise  the  same  estates  unto,  be- 
tween, and  amongst  all  and  every  the  child  and  chil- 
dren of  my  said  son,  whether  now  or  hereafter  to  be 
horn,  who  shall  live  to  attain  the  age  of  twenty-one 
yean,  or  who,  being  a  daughter,  shfJl  marrv  under 
that  age,  to  hold  the  same  to  such  duld  or  children, 
if  more  than  one,  in  equal  undivided  shares  as  tenants 
in  oonmion,  and  not  as  joint  tenants,  and  to  his,  her, 
or  their  several  and  respective  heirs  and  assigns  for 
«yer."  And  after  devisine  certain  other  real  estates  to 
his  daughters  and  their  (£ildren,  the  testator  provided 
^follows : — *•  And  in  case  my  said  son  or  either  of  my 
«aid  daughters  shall  depart  this  life  without  leaving 
lawfol  issue,  or,  leaving  issue,  all  sudh  issue  shaH 
depart  this  Ufe  under  fiie  age  of  twenty-one  years 
<aiid  without  leaving  issue,  then  I  give  and  devise  the 
estates  hereinbefore  given  and  devised  to  sudi  son  or 
daughter  so  dying  or  whose  issue  sh^  so  &il  unto  the 
aoryivors  or  survivor  of  my  said  children  in  equal  un- 
divided shares,  and  to  the  issue  of  such  survivors  or 
aorvivor,  to  hold  to  them,  him,  or  her  and  their,  his, 
or  her  issue  for  such  and  the  same  estates  and  interests 
therein,  and  subject  in  all  respects  to  the  same  charges 
and  restrictions  as  are  herein  declared  with  respect  to 
the  estates  by  this  my  will  originally  given  and 
devised  to  such  surviving  children  or  child.  I  hereby 
-c^presaly  dedare  and  direct  that  neither  of  them,  mv 
ttidson  or  daughters,  shall  have  any  i>ower  to  sell, 
dispose  of,  mortgage,  charge,  or  otherwise  anticipate 
his  or  her  life  estate  and  interest  in  the  estates  hereby 
given  and  devised  to  such  son  or  daughters  respec- 
tivdy,  or  the  rents  or  income  arising  from  -ttie  same. 
And  in  case  my  said  son  or  daughters,   or  any  or 


either  of  them,  shall  attempt  to  sell,  dispose  of,  mort- 
gage, charge,  or  anticipate  the  same,  or  in  case  suoh 
son  or  daughters  shall  become  bankrupt  or  insolvent, 
or  the  estates  hereby  given  or  devised  to  such  son  or 
daughters  shall  be  taken  in  execution  by  any  process 
of  law  for  the  benefit  of  any  creditors  or  creditor, 
then  I  hereby  declare  that  the  gift  and  devise  thereof 
to  such  son  or  daughter  shall  immediately  become 
absolutely  void  and  cease  as  if  such  son  or  daughters 
were  then  actually  dead,  and  that  the  estates  so  given 
and  devised  to  such  son  or  daughter  shall  thenceforth 
absolutely  vest  in  and  belone  to  the  person  or  persons 
who,  under  the  devises  and  limitations  hereinbefore 
contained,  would  be  next  entitled  thereto." 

On  the  death  of  the  testator,  on  the  23rd  of  Febru- 
ary, 1879,  J.  H.  Fysh  took  possession  of  the  property, 
and  by  an  order  made  on  the  9th  of  December,  1887, 
in  an  action  of  Lickerish  v.  Fysh,  J.  S.  Lickerish  was 
appointed  rec«dver  of  the  rents,  profits,  and  moneys 
receivable  bv  the  said  J.  H.  Fysh  in  respect  of  his 
interests  under  the  will. 

By  an  order  of  the  2nd  of  March,  1888,  made  in  an 
action  of  Gregory  v.  Fysh,  it  was  by  consent  ordered 
that  S.  Gfregory,  who  had  recovered  judgment  against 
J.  H.  Fysh  for  £545  38.,  should  be  appointed  receiver 
of  the  rents  and  profits  of  the  said  real  estate  at 
Tilney  All  Saints  and  Tilney  St.  Lawrence. 

James  Henry  Fysh  was  twice  married.  By  his  first 
marriage,  which  took  place  on  the  19th  of  August, 
1862,  he  had  two  children,  the  plaintiff,  Mary  Harper 
Blackman,  who  was  bom  on  the  7th  of  October,  1863, 
and  Alice  Fysh,  bom  on  the  18th  of  May,  1871, 
besides  others  who  died  as  infants.  By  his  second 
marriage,  which  was  celebrated  on  the  30th  of  De- 
cember, 1887,  he  had  two  children,  Ernest  James  Fysh, 
who  was  bom  on  the  24th  of  June,  1888,  and  Frank 
Horton  Fysh,  bom  on  the  20th  of  September,  1889. 

The  plaintiff  claimed  a  declaration  that  the  life 
interest  of  J.  H.  Fysh  had  ceased,  and  that  she  and 
her  husband  were  absolutely  entitled  to  the  property. 

Renshaw,  Q.C.,  Macnaghfen,  and  A.  J.  Chitty,  for 
the  plaintiff. — ^The  life  estate  of  J.  H.  Fysh  ceased 
when  the  first  receivership  order  was  made  or  when  he 
consented  to  the  second  order :  Ex  parte  Evans,  28 
W.  B.  127,  13  Ch.  D.  252  ;  In  re  Pope,  34  W.  E.  654, 
693,  17  Q.  B.  D.  743;  In  re  Shephard,  38  W.  E.  133, 
43  Ch.  D.  131 ;  Hurst  v.  Hurst,  31  W.  E.  327,  21 
Ch.  D.  278 ;  Craven  v.  Brady,  17  W.  E.  505,  L.  E.  4 
Ch.  296.  The  limitation  over  thereupon  took  effect  as 
a  contingent  remainder  in  favour  of  the  plaintiff,  who 
alone  hcS  attained  twenty-one :  Festing  v.  Allen,  12 
M.  &  W.  279,  5  Hare,  573 ;  In  re  Lechmere  and  Lloyd, 
18  Ch.  D.  524,  30  W.  E.  Dig.  225.  [Kekbwich,  J., 
referred  to  Miles  v.  Jarvis,  24  Ch.  D.  633,  32  W.  E. 
Dig.  231,  and  Marshall  v.  Gingell,  31  W.  E.  63,  21 
Ch.  D.  790.]  In  re  Bedson's  TrusU,  32  W.  E.  410,  25 
Ch.  D.  458,  33  W.  E.  386,  28  Ch.  D.  523 ;  Jarman  on 
Wills,  4th  ed.,  p.  864  ;  Doe  d.  Woodall  v.  Woodall, 
3  C.  B.  349.  The  will  is  not  affected  by  the  Contin- 
gent Eemainders  Act,  1877. 

MetJwld,  for  the  children  bom  after  the  receivership 
order. — The  life  estate  ceased  and  the  limitation  over 
took  effect  as  an  executory  devise  in  favour  of  all  the 
children  of  J.  H.  Fysh  bom  before  or  after  the  date 
of  the  order :  Feame  on  Contingent  Eemainders, 
10th  od.,  pp.  17,  263;  Cogan  v.  Cogan,  1  Cro. 
Eliz.  360.  A  remainder  cannot  be  created  by  pro- 
viso :  Brandon  v.  Aston,  2  Y.  &  Coll.  C.  C.  30 ;  Sulley 
V.  Barber,  59  L.  T.  N.  S.  824,  37  W.  E.  Dig.  200; 
Duppa  V.  Mayo,  1  Wm.  Saunders  288 ;  8  &  9  Vict.  c. 
106;  s.  8,  32  Hen.  8,  c.  34. 

Richings,  for  the  second  daughter. — ^The  limitation 
over  takes  effect  in  favour  of  the  plaintiff  and  the 
second  daughter  only. 
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High  CJottrt. 


Blackman  v.  Pysh. 


High  Goubt. 


Swin/eii  Eady,  for  J.  H.  Fyih. — ^The  receiyership 
orders  do  not  amount  to  a  taking  in  execution.  Our 
life  estate  was  a  legal  estate,  and  the  creditor  ought 
to  have  issued  an  elegit.  The  orders  were  therefore 
improper,  as  no  receiver  was  necessary.  When  we 
consented  to  the  second  order  that  was  not  an 
'*  attempt  to  dispose  "  of  the  estate.  It  could  only  be 
an  **  attempt "  ii  it  would  have  been  effectual  but  for 
this  clause.  Beceivership  orders  are  only  equitable 
execution  in  certain  cases,  not  in  all,  and  they  are  not 
a  taking  in  execution  by  process  of  law,  so  liie  estate 
was  not  forfeited :  NecUe  v.  TJie  Duke  of  Marlborough  y 
3  My.  &  Cr.  407  ;  Ex  parte  Charrington,  37  W.  E.  130, 
22  Q.  B.  D.  187;  Manchester  and  Liverpool  District  Bank- 
ing  Co,  v,  ParkHnaony  37  W.  R.  264,  22  Q.  B.  D.  173 ; 
Hatton  V.  Haywoody  22  W.  R.  356,  L.  R.  9  Ch.  229 ; 
Anglo-Italian  Bank  v.  Daviee,  27  W.  R.  3,  9  Ch.  D. 
275 ;  Graham  v.  Zee,  5  W.  R.  328,  23  Beav.  388. 

Edward  Clayton,  for  the  trustee  in  bankruptcy  of 
the  plaintiff's  husband. 

Renahawy  Q,C,yVa.  reply. — ^The  orders  are  good  and 
made  by  a  court  of  competent  jurisdiction;  they 
cannot  be  questioned  now.  The  testator  intended  the 
estate  to  go  over  if  the  personal  enjoyment  of  it  was 
interfered  with.  The  first  part  of  the  will  creates  a 
contingent  remainder,  and  a  clause  accelerating  the 
interests  caimot  turn  it  into  an  executory  devise.  If 
it  is  an  executory  devise  the  class  was  fixed  at  the  date 
of  the  first  order,  when  the  plaintiff  had  already  at- 
tained twenty-one,  and  no  children  bom  after  that 
time  can  take. 

Kekewich,  J. — ^This  will  gives  rise  to  some  ques- 
tions of  considerable  difficulty,  depending,  not  on  the 
language  of  the  testator,  which,  if  read  with  reference 
to  what  has  occurred  and  the  claims  set  up,  is  ap- 
parently easy,  but,  in  consequence  of  events  which 
have  happened— events  which  were  contemplated  by 
the  testator  himself — ^the  two  questions  which  call 
for  decision,  though  intimately  connected,  are  really 
independent.  The  first  being  whether,  by  reason  of 
the  receivership  orders,  or  either  of  them,  ttie  defend- 
ant, J.  H.  Fysh,  has  forfeited  his  life  interest.  Of 
course,  I  use  the  word  "forfeited"  in  the  common 
sense,  without  reference  to  the  particular  language  of 
the  will,  which  does  not  employ  uie  word  **  forfeiture." 
J.  H.  '^J^  is  made  tenant  for  life  with  remainder  to 
his  children.  To  that  remainder  I  shall  have  to  return 
presently.  The  testator,  after  having  disposed  of  the 
property  in  that  way,  and  said  all  that  he  thought 
necessary  about  the  remainders,  provides  against  any 
disposition  by  his  son  of  that  estate  for  Hf e.  Li  doing 
so  he  refers,  not  only  to  the  son's  estate,  but  to  the 
estates  given  to  the  daughters  of  a  like  character,  and 
makes  one  comprehensive  clause  which,  without  being 
otherwise  than  in  ordinary  form,  is  ratiier  a  collection 
of  forms  than  one  form.  It  begins  by  declaring  and 
directing  that  his  son  (reading  it  as  applicable  to  the 
son  only)  shall  not  have  power  to  seU  or  otherwise 
anticipate  his  life  estate.  I  read  tiiat  as  an  introduc- 
tory paragraph  expressing  the  object  of  the  testator 
in  what  he  is  proceeding  to  do,  and  construing  what 
he  afterwards  proceeds  to  do.  Then  he  goes  on  to 
direct  that  if  his  son  shall  attempt  to  sell  or  anticipate 
his  life  interest  [his  lordship  here  read  the  clause]  it 
shall  eo  over  in  the  manner  which  gives  rise  to  the 
second  question.  Reading  that  by  the  light  of  his 
introductory  paragraph  I  cannot  doubt  that  he  con- 
templated and  wished  to  provide  against  his  son  being 
voluntarily  or  otherwise  deprived  of  what  has  been 
called  the  personal  enjoyment  of  the  estate.  That  is 
the  object  of  all  these  clauses,  to  secure  the  personal 
cpjoyment  to  the  donee,  and  to  insist  on  the  estate  for 
life  not  going  to  a  trustee  in  bankruptcy  or  other 
person  who  would  interfere  with  that  enjoyment. 


Reading  it  in  that  way  I  do  not  feel  so  muchdiflBcdty 
in  the  words  ''  taken  in  execution  by  any  prooen  oJE 
law."  On  the  9th  of  December,  1887,  a  reoeiTenfaq» 
order  was  made  at  the  instance  of  Lickorish,  a  jadg^ 
ment  creditor  of  J.  H.  Fysh,  and  he  (lickorish)  wis. 
appointed  receiver  of  the  estate  to  a  limited  extent,  la 
that  for  a  time,  and  to  a  certain  extent,  J.  H.  Fyik 
was  deprived  of  the  estate.  As,  in  my  opimon, 
that  order  is  sufficient  to  work  a  forfeitare, 
I  think  it  unnecessary  to  say  any  more  aboot  tibe 
other  order,  which  has  peculiarities  of  its  own  not 
more  favourable  to  the  debtor.  It  is  said  th&t  the 
former  order  is  not  a  taking  isk  execution  bj  any 
process  of  law  or  for  the  benefit  of  creditors.  Tbfr 
estate  is  taken,  is  tiJcen  by  a  process  of  law :  the  order 
stands  and  must  be  accepted  as  good.  The  estate  is 
taken  by  a  process  of  law,  and  it  is  taken  for  tlift 
benefit  of  a  judgment  creditor.  The  only  questaco 
that  remains  is  whether  it  can  be  strictly  said  to  be 
**  taken  in  execution."  What  is  the  meaning  d 
"  taken  in  execution  "  ?  Read  irrespectiTelj  d 
authorities  it  means  taken  by  process  of  law  for  the 
enforcement  of  a  creditor's  right  in  order  to  give 
effect  to  the  rights  of  the  creditor.  So  read  there  cm 
be  no  doubt  that  it  was  so  taken.  It  is  said  that  the 
testator  has  used  a  tedmical  phrase,  and  it  must  he 
read  strictly,  and  that  the  appointment  of  a  reoei?er 
is  not  execution.  It  has  been  called  equitable  execu- 
tion over  and  over  again.  In  /»  re  Pope  it  w» 
dearly  declared  to  be  a  form  of  execution,  and  it  vm 
explamed  how  that  was.  In  the  later  case  of  h  n 
Shephard  there  are  no  doubt  strong  expressions  to 
show  that  it  is  not  to  be  regarded  as  execution. 
Fry,  L.  J.,  sayB :  "  The  idea  that  a  receivership  order 
is  a  form  of  execution  is,  in  my  opinion,  erroneooi"; 
but  he  explains  this  later  on  when  he  says :  *'Ithas 
often  been  spoken  of  by  judges  as  equitable  execn- 
tion,  but  I  am  a^id  that  this  concise  expressian  htf 
led  to  the  erroneous  idea  that  the  appointment  d  » 
receiver  is  a  form  of  execution  which  can  be  obtsined 
without  showing  to  the  court  the  existeuoe  of  the 
circumstances  creating  the  equity,  on  which  alone  the 
jurisdiction  arises,"  and  that  may  be  read  as  meanmg 
that  it  is  a  form  of  execution,  but  is  not  ezecntioo 
of  €b.e  particular  character  with  which  the  court  w« 
then  dealing. 

It  is  only  right  to  have  regard  to  the  pazticolar 
case  in  hand,  and  not  to  extend  the  language  d 
judges  to  a  different  state  of  facts  from  that  helore 
them.  There  they  were  determining  whether  the 
appointment  of  a  receiver  belonged  to  that  daflsa 
executions  by  which  a  debt  is  enforced  without  117 
notice  to  the  judgment  debtor.  They  held  that  it 
was  not  equitable  execution,  but  something  different; 
eauitable  relief  subject  to  the  rules  of  emiity,  one  of 
which  is  that  the  party  must  be  summon^  before  the 
court  and  have  an  opportunity  of  bdng  heard.  Hat 
was  really  tiie  question  they  had  to  consider,  and  I 
cannot  take  it  that  they  determined  that  in  an  m*^ 
ment  such  as  this,  where  one  must  have  regard  to  we 
intention  of  the  testator,  a  receivership  order  whiA 
deprives  a  tenant  for  life  of  the  enjoyment  of  h» 
estate  is  not  a  taking  in  execution  by  any  prooesi  of 
law  for  the  benefit  of  a  creditor.  In  that  very  caee 
one  of  the  Lords  Justices  pointed  out  that  you  may 
have  a  receivership  order  even  at  the  instance  of  a 
legal  mortgagee  ii  drcnmstances  justify  it.  80  hat 
although  apparently  the  tenant  for  life  had  *^®J^ 
estate  and  the  judgment  creditor  might  and  ought  m 
have  issued  an  elegit,  I  must,  as  there  is  the  ^w*"]^ 
ship  order  not  touched,  take  it  for  granted  ^|>*™|[ 
judgment  creditor  was  entitled  to  the  receijentop 
order.  That  being  so,  this  proviso  op«»tes  to  depriw 
the  tenant  for  life  of  his  estate  as  from  the  date  w 
that  order. 
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High  Coubt. 


Blackman  v.  Pysh. — ^Knowles  V,  Scott. 


High  Coubt. 


The  testator  has  given  this  property  to  J.  H.  Fysh 
for  life,  and  then,  by  words  wmch  admit  of  no  doubt, 
any  doubt  at  least  tbat  has  been  suggested  in  argu- 
ment, has  given  the  property  to  the  son's  children,  to 
80DS  at  twenty-one  and  to  daughters  at  twenty-one 
or  mamage,  in  the  common  form  of  gift.     If,  ^ere- 
fore,  I  can  find  that  the  son  is  dead,  I  know  to  whom 
^  estate  will  go,  that  is    to  his  children  to    be 
aaoertained  at  his  death,  or  within  a  few  months  of  it, 
and  it  is  only  those  who  take,  and  they  will  take 
Tested  interests  at  twenty-one  or  marriage.    There  is 
no  doubt  about  that.    Then,  having  determined  the 
life  estate  on  an  event  whidi  he  contemplates,  and 
which  has  happened,  the  testator  says  what  is  to 
happen  to  the  property  in  that  event.     Mr.  Benshaw 
says  that  he  has  oone  so  in  a  form  meant  to  meet  the 
case  and  avoid  difficulties,  but  I  hope  there  is  a  more 
modem  and  better  form.    There  is  a  form  common 
in  settlements  where  the  wife's  property,  after  failure 
of  her  issue,  is  limited  to  her  next  of  Idn,  according 
to  the  Statute  of  Distribution,  excluding  her  husban£ 
The  form  has  often  been  tested,  and  is  weU  under- 
stood.   This   form  is  intended  to  answer  the  same 
purpose.    It  is  not  perfect.    The  difficulty  is  that  it 
contemplates  as  an  actual  event  what  is  not  an  actual 
event.    That  is  a  necessary  element  in  the  case  which 
has  to  be  faced.    Then  one  has  to  consider  that  the 
forai  ought  to  tell  who  are  to  take,  not  only  in  the 
events  contemplated  by  the  earlier  part  of  the  will, 
hut  at  the  time  mentioned  in  the  Latter  part,  when 
the  estate  has  determined  on  the  occurrence  of  the 
mmatoral  event.     The  clause  fails  to  do  that  with 
nredsion.    The  testator  regards  his  son  as  actually 
dead,  and  says  that  the  estate  is  to  vest  in  the  persons 
who,  under  the  limitations  hereinbefore  contained, 
would  be  next  entitled  thereto.    He  does  not  say,  as 
in  the  form  I  referred  to,  "  to  the  persons  who  would 
have  been  entitled  thereto  if  he  had  died  at  that 
moment " ;  but  he  expressly  refers  back  to  the  devises 
hereinbefore  contained.    Who  axe  the  persons  who 
would  have  been  so  entitled?    All  the  children  who 
attained  twen^-one  or  married ;  there  is  no  question 
about  that,     ^tne  clause  seems  to  me  to  mean  that 
the  son  is  to  be  regarded  as  dead,  and  the  estate  is  to 
eo  over  as  if  he  were  dead  to  the  persons  specified  in 
uie  will.    Hie  question  is,  Can  they  take  ?    If  this  is 
a  contingent  remainder  they  cannot,  because  there  is 
no  estate  to  support  the  contingent  remainders,  and 
the  wUl  is  beiore  the  late  Act.    Therefore,  the  one 
diild  who  had  attained  twenty-one,  the  only  child 
who  had  attained  that  age  on  the  9th  of  December, 
1887,  would  take  the  whme  in  fee.    That  depends  on 
FetUng   v.    Allen.      Both    Mr.    Benshaw   and    Mr. 
Methold  relied  on  the  definition  of  a  remainder  given 
by  Mr.  Jarman,  which  is  also  to  be  found  in  the  same 
words  in  other  books.     It  is  an  *' estate  which  is  so 
limited  as  to  be  immediately  expectant  on  the  natural 
determination    of   a  particular   estate    of    freehold 
limited  by]  the  same  mstrument.'*    I  have  been  re- 
ferred to  ike  case  in  Oroke*s  Elizabeth,  and  to  the 
remarks  of  Mr.  Feame  upon  it,  and  they  point  to 
and  support  the  conclusion  that  you  cannot  have  a 
remainder  by  proviso — that  is  to  say,   you  cannot 
determine  an  estate  by  proviso  so  as  to  make  the 
estate  which  comes  in  by  virtue  of   the  proviso  a 
remainder. 

That  is  the  result  of  the  authorities.  If  you  can 
construe  it  as  a  remainder  the  difficulty  is  out  of  the 
way,  but  here  I  cannot  do  that,  and  I  must  rely  on 
the  case  before  ihe  late  Master  of  the  Rolls,  In  re 
Lechmere  and  Lloyd,  and  on  Miles  v.  Jarvis,  which 
show  that  if  you  can  give  effect  to  the  intention  of  the 
testator  by  construing  the  clause  as  an  executory 
devise  you  ought  to  do  so  rather  than  defeat  that  in- 
tention.   Her(^  his  intention  to  benefit  all  the  children 


is  clear,  and  if  I  construe  the  proviso  as  a  remainder  I 
exclude  some  of  them  and  defeat  his  intention.  I 
therefore  come  to  the  conclusion  that  the  proper  way 
to  construe  the  will  is  to  hold  that  the  proviso  creates 
an  executory  devise  and  not  a  remainder.  Then  who 
is  to  take  ?  The  plaintiff  had  attained  twenty-one  on 
the  9th  of  December,  1887,  so  she  undoubtedly  takes^ 
a  share.  Another  daughter  was  in  esse  at  that  time» 
so  she  also  takes  if  she  attains  twenty-one.  Of  Mr. 
Methold's  clients  one  was  in  esse  in  the  eye  of  the  law 
and  the  other  was  not,  but  I  think  they  must  all  be 
let  in,  as  well  as  any  children  of  J.  H.  fVsh  who  may 
be  bom  hereafter.  If  it  were  a  remainder  the  rule  is 
stated  at  page  313  of  Feame  on  Contingent  Be* 
mainders,  '*  Where  a  contingent  remainder  is  limited 
to  the  use  of  several  who  do  not  all  become  capable  at 
the  same  time ;  notwithstanding  it  vests  in  the  person 
first  becoming  capable,  yet  shaU  it  devest  as  to  the 
proportions  of  the  persons  afterwardsbecoming  capable 
before  the  determination  of  the  preceding  estate.** 
So  if  it  were  a  remainder  I  should  be  obliged  to  let  in 
those  coming  into  being  before  the  date  of  the  order 
and  no  more.  But  construing  it  as  an  executory  devise 
I  am  obliged  to  let  in  the  whole  of  the  children.  That 
decision  is  assisted  by  In  re  Bedson^s  Trusts,  where 
there  was  a  bankmptcy,  and  the  Court  of  Appeal 
affirmed  Pearson,  J.,  and  let  in  the  whole  class. 
Pearson,  J.'s  judgment  having  been  affirmed  I  do  not 
think  it  otherwise  than  right  to  refer  to  what  he  said : 
''It  is  said  that  the  words  '  as  if  he  was  naturally 
dead '  mean  that  the  line  is  to  be  drawn  at  the  date  of 
bankmptcy,  and  that  no  child  bom  after  that  date 
can  possibly  take  any  part  in  the  fund.  To  my  mind 
the  proper  meaning  of  the  words  is  this,  that  the  de- 
volution is  to  take  place  in  the  same  way  as  if  the  son 
had  been  then  dead — ^that  is  to  say,  tiie  fund  is  to 
devolve  upon  aU  his  children  who  shall  attain  twenty- 
one." 

That  is  what  the  testator  here  has  intended  and  has^ 
said.  So  I  must  hold  that  not  only  the  plaintiff  but 
all  the  other  children  of  J.  H.  Fysh  take  contingently 
on  their  attaining  twenty-one  or  marriage. 

Solicitors,  Collyer-Bristow,  RusselU  &  Hill,  for  Leak, 
Till,  cfc  Steplienson,  Hull;  Field,  Roscoe,  &  Co,,  for 
W,  R.  D.  Ward,  King's  Lynn ;  The  Official  Solicitor  ; 
Sayle,  Carter,  &  Simpson ;  Ward,  Perks,  &  McKay, 


Chan.  Div. ' 
Bomer,  J.  j 


Feb.  19,  20. 


Knowles  v.  Scott,  (a.) 


Company — VoluTdary  winding  up — Liquidator,  to  vihat 
extent  trustee — Companies  Act,  1862,  s.  138. 

A  liquidator  in  a  voluntary  winding  up  is  an  agent  of 
the  company,  hut  not,  strictly  speaking,  a  trustee  for,  nor 
liable  as  such  to,  the  creditors  or  contrihutories  ;  and  an 
-actimi  for  damages  will  not  lie  against  him  for  delay  in 
handing  over  to  a  contributory  his  proportion  of  the 
surplus  assets  of  the  company,  unless  fraud,  mala  fides, 
or  perswial  misconduct  can  he  proved  against  him. 

Dicta  o/Lord  Selbome,  L,C.,  in  Black  &  Co.'s  case^ 
21  W.  R.  249,  L,  R.  8  Ch.  254;  o/ James  and  Mellish, 
L.JJ.,  in  In  re  Oriental  Inland  Steam  Co.,  22  W.  R. 
810,  L.  R.  9  Ch.  557;  and  of  James,  L.J,,  in  In  re 
London  and  Caledonian  Marine  Insurance  Co.,  27 
W.  R.  713,  11  Ch.  D.  140,  explained. 

Trial  of  action. 

This  action  was  brought  by  a  shareholder  in  the 
Leeds  Forge  Co.   (Limited)  against   the   liquidator 

(a.)  Beported  by  C.  Herbert  Brown,  Esq.,  Bar* 
rister-at-Law. 
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High  Coubt. 


KsfowLEa  V.  Scott. 


High  Ooum. 


tinder  a  voluntary  winding  up  of  that  company  with  a 
view  to  its  reconstruction. 

The  company  (hereafter  referred  to  as  the  old  com- 
pany) had  transferred  all  its  business  and  assets  to  a  new 
^sompany,  incorporated  on  the  oth  of  January,  1889, 
under  the  name  of  the  New  Leeds  Forge  Co.,  in  con- 
sideration of  a  cash  payment  and  a  transfer  of  fully 
paid-up  shares  in  the  new  company. 

The  plaintiff  was  entitled,  in  respect  of  his  holding 
in  the  old  company,  to  400  fully  paid-up  ordinary 
shares  in  the  new  company,  and  uso  to  a  cash  bonus 
of  £6  per  share. 

The  defendant  received  the  cash  payment  from  the 
new  company  in  the  early  part  of  the  year  1889,  and 
the  shares  in  the  new  company,  to  which  he  was 
entitled  as  liquidator,  were  held  at  his  disposal  as 
from  March  in  that  year,  and  on  the  oth  of  April, 
1889,  he  made  his  first  transfer  and  payment  to  share- 
holders of  the  old  company  of  the  shares  and  cash 
pa\^ble  to  them. 

The  plaintiff  alleged  that  he,  or  his  solicitors  on  his 
behalf,  had  ever  since  the  16th  of  March,  1889,  made 
frequent  applications  to  the  defendant  for  the  shares 
and  cash  to  which  he  was  entitled,  as  he  was  desirous 
of  selling  them,  the  shares  having  risen  to  a  consider- 
able premium;  that  the  liquidator  had  declined  to 
accede  to  these  applications,  on  the  ground  that  200 
out  of  the  400  shares,  and  the  bonus  attributable  to 
them,  were  the  subject  of  a  litigation  then  pending 
between  the  plaintiff  and  a  Mr.  Fox,  and  that  the 
defendant  could  not  deal  piecemeal  with  the  plaintiff's 
shares ;  and,  further,  that  though  the  plamtiff  had 
insisted  on  his  right  to  the  200  shares  which  were  un- 
affected by  the  litigation,  and  the  bonus  attributable 
to  them,  and  had  offered  to  give  the  defendant  an 
indemnity  in  respect  of  them,  the  defendant  refused 
either  to  pay  the  cash  or  transfer  these  shares.  The 
plaintiff  accordingly  issued  his  writ  on  the  8th  of 
November,  1889,  claiming  a  declsuration  that  the 
defendant  was  a  trustee  for  the  plaintiff  of  the  200 
shares,  and  of  all  dividends  declared  thereon  up  to 
that  date,  and  also  of  the  bonus,  amoimting  to  £1,200, 
and  an  order  on  the  defendant  to  transfer  and  pay  the 
shares  and  cash,  and  damages. 

On  the  2l8t  of  January,  1890,  the  plaintiff  received 
from  the  defendant  a  certificate  for  the  200  shares, 
and  also  the  sum  of  £1,200,  and  a  further  sum  of 
£97  10s.  in  respect  of  interim  dividend  received  on 
the  200  shares ;  the  action  was  therefore  reduced  virtu- 
ally to  an  action  for  damages. 

The  plaintiff  brought  forward  evidence  showing 
that  the  shares  had  fallen  considerably  in  value  since 
the  summer  of  1889. 

The  defendant  by  his  defence  submitted  that  he  was 
entitled  to  a  reasonable  time,  after  receipt  of  the  shares 
and  cash  pavable  by  the  new  company,  within  which  to 
distribute  the  same  among  the  snardiolders  of  the  old 
company,  and  that  he  had  made  the  necessary  trans- 
fers and  payments  within  a  reasonable  time;  and 
further  alleged  that  he  had  never  held  or  claimed  to 
hold  the  shares  or  bonus,  or  to  have  anv  interest 
therein,  except  as  liquidator,  and  that  he  had  acted 
ho7id  fide  in  the  interest  of,  and  as  agent  for,  the  old 
company,  and  submitted  that  he  was  under  no  i>er- 
sonal  liability  to  the  plaintiff. 

Haldane,  Q,C.y  and  IT.  D,  Bawlins,  for  the  plaintiff. 
— ^When  a  person  fails  to  perform  a  duty  undertaken 
by  him  in  respect  of  another's  property  he  is  liable  to 
the  person  injured  by  such  failure,  though  there  be  no 
mala  fides:  Lewin  on  Trusts,  8th  ed.,  p.  338.  The 
defendant  as  liquidator  was  bound  to  obtain  the 
«hares  and  money  from  the  new  company  and  hand 
them  over  to  the  shareholders  in  the  old  company.  A 
liquidator  has  repeatedly  been  spoken  of  as  a  trustee, 


and  the  property  of  a  company  in  liquidation  as  tnnt 
property :  In  re  Oriental  Inland  Steftm  Co.,  22  W.  B. 
810,  L.  B.  9  Ch.  oo7, 559,  560,  per  James  and  MeDiih, 
L. JJ. ;  Black  <fe  Co.'«  ccwe,  21  W.  E.  249,  L.  R.  8  Ol 
254,  262,  per  Lord  Selbome,  L.C. ;  In  re  London.  a»i 
Caledonian  Marine  Insurance  Co.,  27  W.  B.  713, 11 CL 
D.  140,  per  James,  L.  J.  The  damages  must  be  aagesMd 
as  in  an  action  of  detinue,  to  which  this  action  at  iii 
commencement  bore  an  analogy ;  and  the  plaintiff  is 
entitled,  as  damages,  to  the  difference  in  the  viilae  of 
the  shares  when  first  distributable  and  when  reodTed 
by  the  plaintiff:  Williams  v.  Archer,  5  C.  B.  318; 
Williams  v.  Peel  River  Land,  and  Mintrai  Cn.,  oo 
L.  T.  N.  S.  689,  35  W.  B.  Dig.  67;  to  which  mart  be 
added  interest  on  the  bonus  and  dividends :  3  &  4  WiD. 
4,  c.  42,  s.  28 ;  Meredith  v.  Bowen,  1  Keen,  270. 

Chadwyck  Healey,  Q,C.,  Orosvenor  Woods,  and 
W,  B,  Lindley,  for  the  defendant. — ^No  precedent  oin 
be  found  for  this  action,  because  no  such  action  lies 
against  a  liquidator.  A  liquidator  is  the  agent  ol 
the  company:  In  re  ^nglo-  Moravian  Hungarin 
Junction  Railway  Co„^  24  W.  E.  122,  1  Ch.  D.  13C, 
133;  and  no  action  lies  against  the  agent  of  a  dii- 
dosed  principal  for  mere  negligenoe  or  omissioii,  tiie 
action  being  properly  brought  against  the  piino^ 
unless  there  has  been  some  active  misfeasanoe  lij 
the  agent:  Story  on  Agency,  9th  ed.,  p.  876;  Lw 
V.  Cotton,  12  Mod.  472,  488,  1  Lord  Baym.  m. 
Assuming  that  the  liquidator  was  guilty  of  ne{^- 
gence  (for  the  plaintiff  does  not  charge  him  wm 
nraud  or  mala  fides)  the  company  shomd  have  been 
made  defendant:  De  Rosaz  v.  Anglo-Italian  Bask, 
17  W.  R.  724,  L.  B.  4  a  B.  462;  so  a  liqmdatar 
sues  in  the  name  of  the  company :  Companies  Ad, 
1862,  s.  95.  A  liquidator,  though  subject  to  certaiB 
obligations  imposed  by  statute,  is  not,  strictly  speik- 
ing,  a  trustee,  and  cannot  be  held  to  be  in  tiie  poa- 
tion  of  a  trustee  so  far  as  to  be  liable  to  crediton  and 
contributories  in  respect  of  delay  in  getting  in  aod 
distributing  the  assets.  [They  distingaiBhed  ifae 
cases  reHed  on  by  Hie  plaintiff  as  to  a  liquidator  bong 
a  trustee,  and  the  property  of  a  company  in  liaindi- 
tion  being  trust  prop^iy .  J  The  pluntiff  oonld  kaie 
asked  for  an  allotment  of  the  shares  xmder  the  God- 
panies  Act,  1862,  s.  138.  As  to  damages,  WilUt^ 
V.  Fed  River  Land  and  Mineral  Co,  decides  that  the 
difference  in  value  asked  for  by  the  plaintiff  is  the 
maximum,  not  that  it  should  be  given  in  all  ca9e& 
The  sums  on  which  the  plaintiff  asks  for  interest  do 
not  come  within  the  statute. 

Haldane,  Q.C,  replied. 

BoHER,  J. — In  my  judgment  this  action  &ils.  ^ 
is  an  action,  brought  by  a  shareholder  against  the 
liquidator  of  a  company  in  process  of  being  vonnd  op 
voluntarily,  for  damages  arising  from  delav  in  d^ 
livering  up  to  the  plaintiff  his  proportion  of  cash  aod 
shares  forming  part  of  the  company's  assets,  soch 
dela^  being  atoibuted  to  the  negligence  of  the 
liquidator. 

It  is  admitted  that  it  is  not  a  case  of  dishonesty  or 
fraud,  or  of  the  liquidator  knowingly  and  vilfouTi 
in  other  words  mold  fide,  declining  to  hand  over  to 
the  plaintiff  his  proportion  of  the  assets.  At  most 
it  is  only  a  case  of  a  hquidator  making  an  honesty 
take  in  judgment.  That  being  so,  I  need  not  ^"■'Jf 
the  exact  circumstances  of  the  case  on  which  the  de| 
fendant  relies,  as  showing  that  in  fact  he  was  j 
in  what  he  did,  and  had  been  guilty  of  no  i 
For,  in  my  opinion,  even  assuming  the  plaintiiTs  c 
as  I  have  stated  it  to  be  correct,  such  an  ■^**J^ 
this  cannot  be  maintained  against  a  liquidator.  T» 
action  is  certainly  novel ;  admittedly  ^lere is  nopr»- 
cedent  for  it.     The  ground  on  which  it  is  b«w  » 
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that  the  defendant  as  liquidator  is  a  trustee  for 
the  plaintiff  of  his  proportion  of  the  assets  in  the 
hqmdator*8  hands,  and  is  liable  as  a  trustee  for 
negligence.  In  my  judgment  a  liquidator  is  not  a 
tr^tee  in  the  strict  sense  of  the  word,  nor  is  he  sub- 
ject to  such  liability  as  is  contended  for  by  the  plain- 
tiff. The  consequences  would  be  very  serious  if  such 
a  doctrine  were  to  be  upheld.  If  a  liquidator  were 
held  to  be  a  trustee  for  each  creditor  or  contributory 
of  the  company,  his  liability  would  indeed  be  onerous, 
and  would  render  the  position  of  a  liquidator  one 
which  few  persons  would  care  to  accept. 

On  the  plaintifiTs  behalf  reference  has  been  made 
to  the  dicta  of  distinguished  judges  in  various  cases, 
which  describe  a  Hqmdator  as  a  trustee,  or  as  holding 
assets  of  his  company  in  trust.  No  doubt,  in  a  sense 
and  for  certain  purposes,  a  Uqmdator  may  fairly 
enough  be  described  as  a  trustee ;  but  he  is  not,  in 
my  jud£;ment,  a  trustee  in  the  strict  sense  in  which 
the  plaintiff  must  use  the  term  to  enable  him  to 
succeed  in  this  action.  A  director  is  not  a  trustee  for 
the  shareholders  of  the  company,  though  he  is  often 
spoken  of  as  a  trustee,  and  no  doubt  rightly  enough 
for  certain  purposes.  The  cases  to  which  the  plaintiff 
referred  were  In  re  Oriental  Inland  Steam  Co. ;  Black  & 
Co,'s  casCy  and  In  re  London  and  Caledonian  Marine 
Insurance  Co,  In  the  first  case  James,  L.  J.,  used  the 
expression  •*  trust  property,"  but  that  was  with  refer- 
ence to  the  case  then  before  the  court ;  and,  in  my 
Ofonion,  the  Lord  Justice  used  that  phrase  in  order  to 
point  out  that  the  property  of  the  company  had 
ceased  to  belong  ben^cially  to  the  company  after  it 
had  heea  woimd  up.  In  that  case  also  a  liqtddator 
is  spoken  of  as  holding  the  assets  fixed  by  the  Act  of 
Pftniament,  subject  to  a  trust  for  equal  distribution 
amongst  the  creditors,  and  it  is  said  that  the  95th 
section  of  the  Act  of  1862  constitutes  **  a  trust  for  the 
benefit  of  all  the  creditors."  These  expressions  are, 
however,  evidently  used,  not  in  a  general  sense,  but, 
and  no  doubt  correctly,  as  showing  that  a  liquidator 
holds  the  assets  with  certain  obligations  resting  on 
him,  and  are  obviously  not  intended  to  apply  to  a 
case  like  the  present,  nor  was  it  intended  to  describe 
the  liquidator  of  a  company  as  a  trustee  for  each 
creditor  or  contributory  of  the  company. 

In  Black  c&  Co.* 8  case  the  expression  used  is  that 
the  liquidator  is  **a  statutory  trustee."  That  phrase 
ftgain  was,  I  think,  used,  not  in  the  sense  contended 
for  by  the  plaintiff,  but  with  reference  to  the  powers 
of  a  company  and  of  its  directors  as  disting^uished 
from  the  powers  of  a  liquidator,  and  I  take  it  as 
intended  to  point  out  what  the  duty  of  the  liquidator 
IS.  In  In  re  London  and  Caledonian  Marine  Inaiir- 
ance  Co.  James,  L.J.,  in  pointing  out  that  possibly  a 
creditor  who  had  not  been  paid  his  debt  might  have 
his  remedy  against  the  liquidator  personally,  confined 
his  observations  to  a  case  where  the  liquidator  had 
acted  "knowingly  and  wilfully,"  or  to  a  case  where 
he  had  been  guSty  of  bad  faith  or  gross  or  personal 
uaisconduct. 

In  my  view  a  voluntary  liquidator  is  more  correctly 

described  as  the  agent  of  the  company,   an  agent 

who  has,  no  doubt,  cast  upon  him,  by  statute  and 

otherwise,   special    duties,   amongst  which  may    be 

mentioned  the  duty  of  applying  the  company's  assets 

m  paying    creditors    and    distributing    the   surplus 

among  the  shareholders.    James,  L.J.,  referred  to 

™i8  as   being    his  true   position  in  the    case  of  In 

^  ^wjh  -  Moravian     Ifungarian    Junction    Bail  way 

J^"     If  this  be   the    true  position  of  a  liquidator 

(and  I  think  that  agency  more  nearly  defines  his  true 

position  than  trusteeship),  it  is  clear  that  he  cannot 

*>  agent  be  sued  by  a  third  jmrty  for  negligence, 

apart  fi-om  misfeasance  or  personal  misconduct. 

It  is  said,  if  this  be  so,  the  plaintiff  had  no  remedy. 


That  is  not  the  case.  He  certainly  could  have  applied 
to  the  court  under  section  138  of  the  Companies  Act, 
1862.  All  I  hold  is,  that  a  liqtddator  is  not  liable  to 
an  action  for  damages  for  delay  in  performing  his^ 
duty  when  that  delay  was  not  wilful  or  fraudulent, 
and  in  no  way  arose  from  mala  fides  on  his  part. 

The  action  therefore  fails,  and  must  be  dismissed, 
with  costs. 

Solicitors  for  the  plaintiff,  W.  ct  J.  Flower  &  Nussey, 
for  Berry,  Robinson,  &  Scott,  Bradford. 

Solicitors  for  the  defendant,  Chinery,  Aldridge,  <fc 
Co.,  for  2\  &  H,  Greenwood  Teale,  Jjoeaa. 


Q.  B.  Div.  (Bay  and  Lawrance,  JJ.)  April  24. 

FEcrrr  v.  Walsh,  (a.) 
Sale  of  food — Adulteration  of  milk — Daily  supply  of 
milk  under  a  contract — Samples  taken  from  separate 
cans  —  Separate  infomudions  in  respect  of  samples 
found  to  he  adulterated — Evidence  as  to  other  samples 
— Effect  of  contract — Sale  of  Food  and  Drugs  Act, 
1875  (38  cfe  39  Vict.  c.  63),  s.  d—Sale  of  Food  and 
Drugs  Act,  1879  (42  &  43  Vict.  c.  30),  s.  3. 

The  appellant  entered  into  a  contract  with  the  guar-- 
dians  of  a  union  to  furnish  a  daily  supply  of  milk  at  a 
certain  price  ;  the  milk  wets  to  be  tested  on  each  delivery, 
and  a  reduction  was  to  be  made  in  the  price  if  there 
shoxdd  be  less  than  a  certain  proportion  of  cream.  An 
inspector  of  weights  and  measures,  acting  under  section  3 
of  the  Sale  of  Food  and  Drugs  Act,  1879,  procured  a 
sample  from  each  of  five  cans  in  which  the  daily  supply 
was  being  delivered.  Two  of  the  samples  being  found  to 
be  defiAiient  in  cream,  two  separate  informations  were  laid 
against  the  appellant  under  section  9  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  one  in  respect  of  each  of  the  two 
samples. 

Held,  that  it  was  right  to  lay  separate  informations  ; 
that  the  in^ctor  was  justified  in  taking  separate  samples  ; 
that  the  justices  were  justified  in  rejecting  evidence  as  to 
the  three  other  samples;  and  that,  notwithstanding  the 
contract,  an  offence  liad  been  committed  against  the 
statute. 

Appeal  from  a  conviction  under  the  Sale  of  Food 
and  JJrugs  Acts,  by  way  of  a  case  stated  by  justices 
under  20  &  21  Vict.  c.  43. 

The  appellant,  who  was  a  contractor  for  the  sale  of 
milk,  entered  into  a  contract  with  the  yiardians  of  a 
poor  law  union  to  provide  a  daily  supply  of  new  milk 
&ee  from  adulteration  at  the  price  of  eightpence  per 
gallon. 

By  the  terms  of  the  contract  the  milk  was  to  be 
tested  on  each  delivery,  and  it  was  provided  that 
whenever  it  should  contain  less  than  six  degrees  of 
cream,  one  peimy  per  gallon  was  to  be  deducted  from 
the  price  for  every  degree  less  than  six. 

The  respondent,  who  was  an  inspector  of  weights 
and  measures,  acting  under  section  3  of  the  Sale  of 
Food  and  Drugs  Act,  1879,  procured  samples  from 
each  of  five  cans  in  which  the  daily  supply  was  being 
delivered.  Hie  samples  having  been  analvzed  two  of 
tiiem  were  found  deficient  in  cream,  ana  thereupon 
two  informations  were  laid  against  the  appellant 
under  section  9  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  which  is  as  foUows: — "No  person  shafl,  with 
the  intent  that  the  same  may  be  sold  in  its  altered 
state  without  notice,  abstract  from  an  article  of  food 
any  part  of  it  so  as  to  affect  injiuiously  its  quality, 
substance,   or  nature,  and  no  person  shall  sell  any 

(a.)  Eoported  by  F.  G.  Buckee,  Esq.,  Barrister-at- 
Law. 
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article  so  altered  without  making  disclosure  of  the 
alteration,  under  a  penalty  in  each  case  not  exceeding 
twenty  pounds."  The  appellant  desured  to  give  evi- 
dence as  to  the  analysis  of  the  three  other  samples, 
but  the  justices  refused  to  admit  such  evidence,  and 
convicted  the  appellant,  adjudging  him  to  pay  a  fine 
of  £10  and  costs  in  each  case.  The  questions  for  the 
opinion  of  the  court  were,  first,  whether  it  was  right 
to  lay  separate  informations  ;  secondly,  whether  it 
was  right  to  take  separate  samples  from  the  five  cans ; 
thirdly,  whether  the  justices  were  right  in  rejecting 
evidence  as  to  the  throe  other  samples;  fourthly, 
whether,  having  regard  to  the  contract,  any  offence 
had  been  committed  against  the  statute. 

Little,  for  the  appellant. 

Poland,  Q,C,f  and  W.  H,  Cross,  for  the  respondent. 

Day,  J. — The  first  question  which  we  have  to  decide 
is,  whether  more  than  one  information  could  properly 
be  laid.  The  milk,  which  was  in  course  of  delivery 
to  the  union  under  a  contract,  was  in  five  cans,  which 
was  the  usual  daily  supply.  As  between  the  appellant 
and  the  union,  it  would  seem  that  each  day^  trans- 
action constituted  one  sale.  But  we  have  here  to  deal 
with  section  3  of  the  Sale  of  Pood  and  Drugs  Act, 
1879,  which  says  that  an  inspector  or  a  constable 
**  may  procure  at  the  place  of  ddivery  any  sample  of 
any  milk  in  course  of  delivery  to  the  purchaser  or  con- 
signee in  pursuance  of  any  contract  for  the  sale  to 
such  purchaser  or  consignee  of  such  milk.'*  That  is 
what  the  officer  did  in  this  case :  he  procured  several 
samples,  one  from  each  of  the  five  cans. 

The  section  goes  on  to  say  that  proceedings  are  to 
be  taken  '*  in  like  manner  m  all  respects  as  if  such 
officer,  inspector,  or  constable  had  purchased  the  same 
from  the  seller  or  consignor  imder  section  13  of  the 
principal  Act."  So  far  as  the  officer  was  concerned 
there  were  five  separate  transactions ;  the  effect  of  the 
Act  is  that  he  is  to  be  deemed  to  have  been  the  pur- 
chaaer  in  each  case.  Therefore  an  information  would 
lie  in  each  case.  The  answer  to  the  first  question  is, 
that  more  than  one  information  could  properly  be 
laid. 

The  second  question  is,  whether  the  officer  was 
justified  in  takinc;  separate  samples.  It  is  said  on  the 
part  of  the  appellant  that  the  milk  was  only  divided 
mto  five  parts  for  convenience  in  delivery,  and  that  if 
all  the  milk  had  been  put  together,  and  a  sample 
taken  from  the  whole,  it  might  have  been  found  to 
contain  a  sufficient  amount  of  cream ;  and  that  by  the 
terms  of  the  contract  provision  was  made  for  testing 
each  day's  supply,  and  any  deficiency  in  cream  was 
to  be  met  by  a  reduction  in  the  price.  But  it  is  clear 
that  the  contract  has  nothinfi^  to  do  with  the  matter, 
and  the  officer  was  justified  in  proceeding  on  each 
sample  separately. 

The  third  question  is,  whether  the  appellant  was 
entitled  to  give  evidence  as  to  the  other  samples.  In 
my  opinion,  the  result  of  any  analysis  of  the  other 
samples  was  quite  immaterial,  and  the  justices  were 
right  in  refusing  the  evidence. 

The  fourth  question  is,  whether,  having  regard  to 
the  contract,  there  was  any  offence  under  the  statute. 
It  is  said  that  the  contract  is  an  answer  to  the  charge 
that  the  milk  was  sold  **  without  making  disclosure  of 
the  alteration."  But,  as  I  have  already  said,  I  think 
we  have  nothing  to  do  with  the  contract. 

I  am  of  opinion  that  the  appeal  must  be  dismissed. 

Lawraxce,  J.,  concurred. 

Appeal,  dismissed. 

Solicitor  for  the  appellant,  J.  W.  Eudd. 

Solicitors  for  the  respondent,  RidsdaU  &  Son,  for 
Hulton,  Preston. 


Q.  B.  Div.  (A.  L.  Smith  ) 
and  Grantham,  JJ.)     ] 
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KUTNER  v.   PhILUPS.   (a.) 

City  of  London  Court— Jurisdiction — Defendant  having 
"  employment  "  toithin  City — Jurisdiction  of  coMrf— 
County  Courts  Act,  1888  (51  <fr  52  Vict.  c.  43),«.74, 
ISo— London  {City)  Small  Debts  Extension  Act,  185* 
(15  &  16  Vict.  c.  Ixxvii.),  s.  39. 

The  City  of  London  Court  has  Jurisdiction  to  tnf  aa 
action  when  the  defendant  has  " employment"  within tht 
City  of  London,  although  he  does  net  dwell  or  carry  tjk 
business  therein,  and  although  no  part  of  the  oauteof 
action  arose  therein,  as  section  39  of  the  London  (C%] 
Synall  Debts  Extension  Act,  1852,  which  gave  Oat 
extended  Jurisdiction,  has  not  been  repealed  by  any  ufik 
subsequent  County  Court  Acts,  but  is  still  in  force. 

Summons  for  a  prohibition  referred  to  Hie  oourt  hj 
Pollock,  B. 

The  summons  was  taken  out,  on  behalf  of  tbe 
defendant  in  the  action,  for  a  writ  of  prohibitiaa 
directed  to  the  judge  of  the  City  of  London  Comt 
and  the  plaintiff  in  me  action,  to  prohibit  any  foithflt 
proceedings  in  the  action,  upon  the  ground  that  ihe 
City  of  London  Court  had  no  jurisdiction  to  heir 
the  action. 

A  default  summons  had  been  taken  out  in  the  City 
of  Loudon  Court  for  a  sum  of  £38,  for  monej  lent 
and  interest. 

No  part  of  the  cause  of  action  arose  within  the 
City. 

The  plaintiff  resided  in  Manchester,  and  the  defend- 
ant resided  in  Lambs*  Conduit-street,  Holhom,  oat- 
side  the  City  of  London,  but  he  was  "employed" 
as  a  clerk  to  a  merchant  in  the  City,  so  that  he  had 
*'  employment "  within  the  City. 

At  the  trial  in  the  City  of  London  Court  objeoboD 
was  teiken  on  behalf  of  the  defendant  that  the  judge 
had  no  jurisdiction  to  hear  the  action,  as  the  ddend- 
ant  did  not  dwell  or  carry  on  business  within  tiie  City, 
and  no  part  of  the  cause  of  action  arose  therein. 
The  learned  judge  held  that  he  had  jurisdiction,  in- 
asmuch as  the  defendant  had  **  employment"  within 
the  City,  and  that  was  sufficient  to  give  the  City  di 
London  Court  jurisdiction  under  section  39  of  tbe 
London  (City)  Small  Debts  Extension  Act,  1852. 

During  an  adjournment  of  the  hearing  the  present 
summons  for  prohibition  was  taken  out  on  hdiuilf  of 
the  defendant,  and  the  question  was  whether  section 
39  of  the  above  Act  of  1852  was  still  in  foroe,  or 
whether  that  section  was  not  repealed  by  the  Uter 
County  Courts  Acts,  and  more  especially  by  sectJon 
74  of  the  County  Courts  Act,  1888. 

Section  39  of  the  London  (City)  Small  Debts  Ex- 
tension Act,  1852  (15  &  16  Vict.  c.  Ixrvii.),  provided: 
**  Such  summons  may  issue  provided  the  defendant 
or  one  of  the  defendants  shall  dwell  or  carry  on 
business  or  have  employment  within  the  City  d 
London  or  the  liberties  thereof  at  the  time  of  the 
action  brought,  or  provided  the  defendant  or  one 
of  the  defendants  shall  have  dwelt  or  carried  on 
business  or  shall  have  had  employment  therein  f^ 
some  time  within  six  months  next  before  the  time  of 
the  action  brought,  or  if  the  cause  of  action  either 
wholly  or  in  part  arose  therein." 

Section  74  of  the  County  Courts  Act,  1888,  i«mh- 
stantially  the  same,  except  that  it  does  not  ff^ 
jurisdiction  where  the  defendant  has  employma* 
within  the  district  of  the  oourt,  but  only  where  he 
dwells  or  carries  on  business  within  the  diifaict.* 

(a.)  Reported  by  Sir  Shebstok  Bakeb,  Bani8ter-«1- 
Law. 
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where  the  cause   of  action  arose  wholly  or  partly 
within  the  district. 

The  ai^g^nments  in  the  case  sufBciently  appear  in 
the  judgment. 

C.  C.  Scott  y  for  the  defendant,  in  support  of  the 
application. 

Sir  R,  E,  Weheter^  A,G,^  Danckwerts^  and  Rahie,  iot 
the  judge  and  the  plaintiff,  against  the  application. 

Cur,  adv.  vuU, 

April  15. — A.  L.  Smith,  J.,  read  the  following 
judgment : — 

This  is  an  application  by  the  defendant  for  a 
writ  of  prohibition,  directed  to  the  plaintiff  and  the 
judge  of  the  City  of  London  Court,  to  prohibit 
further  proceedings  in  this  action,  which  was  being 
posecuted  by  means  of  that  which  is  technically 
known  as  a  default  summons,  upon  the  ground  that, 
inasmuch  as  the  defendant  did  not  dwell  or  carry  on 
business  within  the  City  of  London  or  liberties 
thereof,  but  only  had  employment  therein,  the 
court  had  no  jurisdiction  to  entertain  the  plaint. 

In  the  year  1847,  by  the  statute  10  &  11  Vict.  c. 
hud.,  s.  40,  jurisdiction  was  given  to  the  court 
now  called  lie  City  of  London  Court  over  defendants 
dwelling  or  carrying  on  business  within  the  City  or 
the  Hberties  thereof. 

In  the  year  1852  this  jurisdiction  was  expressly 
enlarged,  and  by  section  39  of  the  London  (City) 
Small  Debts  Extension  Act,  1852  (15  Vict.  c.  Ixxvii.) 
it  was  enacted  that  a  summons  upon  plaint  might 
issue  from  the  court  "provided  the  defendant  or  one 
of  the  defendants  shall  dwell  or  carry  on  business  or 
have  employment  within  the  City  of  London  or  the 
liberties  thereof  at  the  time  of  the  action  brought,  or 
provided  the  defendant  or  one  of  the  defendants  shaJl 
have  dwelt  or  carried  on  business  or  ^aU  have  had 
employment  therein  at  some  time  within  six  months 
next  before  the  time  of  the  action  brought,  or  if 
the  cause  of  action  either  wholly  or  in  part  arose 
therein." 

It  was  surmised  at  the  bar  that  the  reason  for  this 
extension  of  jurisdiction  was  that  at  this  time  many 
persons  had  ceased  as  theretofore  to  reside  within  the 
City,  and  as  the  court  was  supported  by  fees  the 
extoided  jurisdiction  was  given  to  keep  up  the 
eflBciency  of  the  court;  but,  be  this  as  it  may,  this 
extended  jurisdiction  was  then  in  fact  expressly  given 
by  statute.  The  question  for  determination  is,  has  it 
since  been  taken  away,  or,  in  other  words,  has  this 
section,  which  gave  tne  extended  jurisdiction,  been 
repealed  in  whole  or  in  part. 

It  is  admitted  on  the  part  of  the  applicant  that 
there  has  been  no  express  repeal  of  tiiis  section ;  but 
it  is  argued  that  by  reason  of  the  legislation  which 
kas  since  taken  place,  and  especially  by  reason 
of  the  provisions  of  the  County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  it  has  beeoi  repealed  by 
implication.  Now  a  repeal  by  implication  is  only 
effected  when  the  provisions  of  a  later  enactment  are 
80  inconsistent  witn,  or  repugnant  to,  the  provisions 
of  an  earlier  one,  that  the  two  cannot  stand  together, 
ia  which  case  the  maxim  **%«  poster  lores  priores 
e<nUrarias  abrogant "  applies  :  2  Inst.  p.  685. 

Unless  the  Acts  are  so  plainly  repugnant  to  each 
other  that  effect  cannot  be  given  to  both  at  the  same 
ume,  a  repeal  will  not  be  implied,  and  special  Acts 
Me  not  repealed  by  general  Acts  unless  there  is  some 
J^prew  reference  to  the  previous  legislation,  or  unless 
there  is  a  necessary  inconsistency  in  the  two  Acts 
rtandmg together:  see  Thf/rpe  v.  Adams,  19  W.  R. 
^2,L.R,6C.P.  125. 

Lord  Coke  in  Oreyory'a  case,  Coke's  Eep.  Part  6, 


19b,  lays  it  down  that  *'  a  later  statute  in  the  affirma- 
tive, snail  not  take  away  a  former  Act,  and  eo  potius 
if  the  former  be  particular  and  the  later  general." 
Lord  Hardwicke  in  the  case  of  Middleton  v.  Crofts,  2 
Atk.  650,  at  p.  674,  is  to  the  same  effect. 

This  being  the  law,  it  now  becomes  necessary  to 
examine  the  legislation  which  has  taken  place  since 
1852,  and  especially  the  County  Courts  Equitable 
Jurisdiction  Act  of  1865  (28  &  29  Vict.  c.  99),  the 
County  Courts  Acts  Amendment  Act  of  1867  (30  &  31 
Vict.  c.  142),  the  County  Courts  Act  of  1875  (38  &  39 
Vict.  c.  50),  and  the  last  Act  relating  to  county 
courts,  being  the  Consolidation  Act  of  1888  (51  &  52 
Vict.  c.  43). 

By  the  Coimty  Courts  Equitable  Jurisdiction  Act, 
1865,  eqtdtable  jurisdiction  was  granted  to  the  City  of 
London  Court,  therein  called  the  City  Court,  in  the 
same  way  and  to  the  same  extent  as  it  was  then 
granted  to  the  county  courts.  There  is  nothing  in 
this  Act  or  in  the  ndes  framed  thereunder  in  any  way 
to  suggest  that  t^e  jurisdiction  of  the  City  Court  was 
in  any  way  altered  or  affected.  By  the  County 
Courts  Act  Amendment  Act,  1867,  procedure  by  way 
of  default  sunmions  was  first  given  to  the  county 
courts  and  the  City  Court  (see  section  2),  and  the 
name  of  the  City  Court  was  thereby  altered  to  that 
of  the  **City  of  London  Court."  By  section  35  of 
this  Act  it  was  enacted  that  *'  the  rules  and  orders 
in  force  for  the  time  being  for  regulating  the  practice 
of  and  costs  in  the  county  courts,  and  forms  or  pro- 
ceedings therein,  shall  be  in  force  in  the  City  of 
London  Court,"  to  the  exclusion  of  any  rules  and 
orders  now  in  force  in  that  court ;  and  the  same  fees 
shall  be  taken  for  proceedings  in  which  jurisdiction  is 
hereby  given  to  the  court  as  upon  similar  proceedings 
in  the  county  courts,  and  such  fees  shall  he  applied  in 
the  same  manner  as  the  feep  taken  imder  the  pro- 
visions of  the  said  Act  of  1852 ;  provided  that  nothing 
in  this  Act,  or  in  any  of  the  Acts  specified  in  Schedule 
D  to  this  Act,  shall  take  away,  lessen,  or  diminish 
any  of  the  powers,  rights,  or  privileges  of  the  judge 
of  the  said  court,  or  the  authority  of  the  mayor, 
aldermen,  and  conunons  of  the  City  of  London  in 
common  council  assembled  in  relation  to  such  court, 
or  to  the  judge  or  officers  thereof,  or  to  the  fees 
taken  therein,  as  such  powers  or  authority  existed 
previously  to  the  passing  of  this  Act." 

Here  I  find  a  recognition  of  the  City  of  London 
Court,  and,  as  it  seems  to  me,  of  its  jurisdiction  as 
granted  by  the  Act  of  1852.  There  is  nothing  in  the 
rules  or  forms  inconsistent  with  such  jurisdiction, 
but,  what  is  more,  I  find  that  by  section  33  of  the 
Act  of  1867  five  of  the  sections  of  the  Act  of  1852, 
namely,  sections  118  to  122  inclusive,  are  expressly 
repealed,  leaving  wholly  imtouched  the  39th  section, 
which  gave  the  extended  jurisdiction  to  the  court. 
There  can,  I  apprehend,  be  no  doubt  that  up  to  this 
date,  at  any  rate,  the  City  of  London  Court  retained 
its  extended  jurisdiction  imimpaired.  The  Act  of 
1875  further  dealt  with  default  summons,  and  left  the 
matters  of  jurisdiction  untouched. 

I  now  come  to  the  Act  of  1888,  and  it  was  upon 
this  that  Mr.  Scott  mainly  relied  on  behalf  of 
the  defendant.  He  said  that  section  185  was 
the  section  which  now  regulated  the  procedure  of 
the  City  of  London  Court ;  that  by  this  section  it  was 
provided  that  **  the  rules  and  orders  in  force  for  the 
time  being  for  regulating  the  practice  of  and  costs 
in  the  coxmty  courts,  and  forms  of  proceedings  there- 
in, shall  be  in  force  in  the  City  of  London  Court  to 
the  exclusion  of  any  other  rules  and  orders " ;  that 
section  74  of  the  Act  only  applied  to  defendants 
dwelling  or  carrying  on  business  within  the  jurisdic- 
tion of  the  county  courts,  and  that  the  rules  and 
forms — ^namely,  nue  9  of  order  5,  and  form  15,  and 
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rule  10  of  order  5,  and  form  14 — ^were  only  applicable 
to  defendants  dwelling  or  carrying  on  business  within 
tbe  jurisdiction,  and  were  wholly  inapplicable  to  a 
defendant  who  had  only  employment  therein,  and 
consequently,  as  by  section  185  these  rules,  to  the 
exclusion  of  all  others,  were  those  now  in  force  in  the 
City  of  London  Court,  it  must  be  taken  that  the 
court  had  no  longer  any  jurisdiction  to  proceed 
against  a  defendant  who  only  had,  or  had  had,  em- 
ployment within  the  City,  and  that  the  part  of  section 
39  of  the  Act  of  1852,  at  any  rate,  which  gave  juris- 
diction over  defendants  employed  within  the  City, 
must  be  held  by  implication  to  be  repealed.  The 
answer  of  the  Attomey-Gfeneral  to  this  argument  was 
conclusive.  He  first  pointed  out  that  section  185  in 
the  Act  of  1888  was  all  but  identical  with  section  35 
in  the  Act  of  1867,  where,  as  already  stated,  the 
jurisdiction  was  left  untouched.  He  next  pointed 
out  that  section  185  of  the  Act  of  1888  in  terms 
recognized  the  Act  of  1852  as  existing,  and  not 
by  way  of  repeal;  that  section  74  of  the  Act  of 
1888  was  in  a  port  of  the  Act  relating  to  ^*  pro- 
cedure and  trial,"  and  not  to  ''jurisdiction"; 
that  the  Act  of  1888  was  a  consolidation  Act 
repealing  the  County  Courts  Acts  from  1846  down- 
wards, and  re-enactmg  the  material  parts  thereof ; 
and  that  the  rules  and  forms  drafted  thereunder  were 
drafted  to  fit  the  county  courts  of  the  kingdom  in 
general,  and  not  the  special  jurisdiction  of  the  City 
of  London  Court ;  and  last,  but  by  no  means  least, 
he  pointed  out  that  such  a  point  as  the  present  was 
expressly  met  by  rules  24  ana  28  of  order  51,  which, 
in  my  opinion,  really  concludes  the  matter. 

There  is,  in  my  jud^ent,  no  foundation  for  the 
suggestion  that  the  jurisdiction  of  the  City  of 
London  Court,  granted  by  the  Act  of  1852,  has  been 
repealed  by  implication. 

Mr.  Scott  referred  to  the  case  of  Blades  and  another 
V.  Lawrence^  22  W.  B.  643,  L.  B.  9  Q.  B.  374,  as 
showing  that  the  City  of  London  Court  was  now 
identical  with  the  county  courts  as  to  jurisdiction. 
In  my  judgment  it  in  no  way  touches  the  point  now 
under  ^scussion— namely,  tiie  jurisdiction  of  the 
City  of  London  Court — and  all  that  case  decided,  or 
was  intended  to  decide,  was  that  the  judge  of  tiiat 
court  was  to  be  proceeded  against  by  rule,  and  not 
mandamus  f  since  uiat  was  the  procedure  applicable  to 
county  courts,  the  City  of  London  Court  amount 
the  number,  and  that  case  is  entirely  beside  the  pomt 
of  what  defendants  the  court  has  jurisdiction  over. 

Mr.  Danckwerts  had  also  another  point;  it  was 
this: — ^By  section  22  of  the  Act  of  1852  nineteen- 
fortieths  of  the  fees  were  to  be  the  judge^sfees,  nineteen- 
fortieths  to  be  the  clerk's  fees,  and  two-fortieths  were 
•  to  be  the  high  bailifTs  fees,  and  in  certain  events  the 
Corporation  of  London  would  be  entitled  to  them, 
having  in  that  event  to  pay  the  judge  and  officers. 
If,  said  Mr.  Danckwerts,  the  extended  jurisdiction  is 
to  be  taken  away,  as  the  applicant  now  desires,  ob- 
viously the  fees  coming  to  the  corporation  would 
be  diminished,  and  that  would  be  a  lessening  or 
diminishing  of  the  rights  or  privileges  or  authority 
of  the  corporation  within  the  meaning  of  the  proviso 
to  section  185,  which  are  therein  expressly  reserved, 
and  that,  therefore,  shows  also  that  by  the  Act  of 
1888  it  never  was  intended  to  curtail  the  jurisdiction 
gpranted  by  the  Act  of  1852. 

But  whether  this  be  so  or  not,  in  my  judgment 
this  application  must  be  refused,  with  costs  here  and 
below. 

Geanthah,  J.,  delivered  a  written  judgment  to  the 
same  effect,  basing  his  judgment  upon  the  broad 
ground  that  you  cannot  take  away  the  jurisdiction 
given  to  a  court  in  distinct  terms  by  Acts  of  Parlia- 


ment by  mere  inference  or  implication  from  pMSigtt 
in  subsequent  Acts,  unless  the  language  of  tluMft  hi^ 
makes  tne  continued  existence  of  the  junadiction 
absolutely  inconsistent  with  the  subsequent  legislstife 
enactments. 

Application  for  prohibition  refused. 

Solicitors  for  the  applicant,  Judge  <fc  PriesUey. 

Solicitor  for  the  judge  and  the  plaintiff,  Tht  ClUf 
Solicitor, 
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HENDEESON  v.  Uin>EBWEITINa   AKD   Agevct  Askh 

ciATiON  (Limited),  (a.) 

Practice — Action  on  marine  policy  of  inauranet--Dk' 
covery — Part  transit  over  land — Appendix  JT,  No,  19, 

In  an  action  on  a  policy  of  insurance  wherdnf  certo 
goods  were  insured  during  their  transit  6y  pott  fnm 
Cadiz  to  Alexandretta,  in  Syria,  the  defendants  soafU 
to  obtain  from  the  pHaiivtiff,  prior  to  the  ddivery  of  (ic 
defence,  the  ordinary 'affidavit  of  ships'  papers. 

Held,  that,  inasmuch  as  the  policy  covered  suchporii^ 
of  the  traiuit  as  was  by  land  as  well  a*  the  portion  vkid 
was  by  sea,  the  peculiar  practice  relative  to  the  afiiat^ 
of  ships*  papers  uxis  not  applicahle,  but  that  the  defad- 
ants  were  entitled  to  discovery  in  the  ordinary  form  iwrfa* 
ord,  31,  r.  12. 

Ap^al  from  chambers. 

Action  on  a  policy  of  insurance  whereby  the  plaisliff 
insured  with  the  defendant  company  two  title  detdi 
relating  to  certain  houses  and  laxid  at  Aleppo  n 
Syria,  on  their  transit  from  Cadiz  to  AlezanoEpetta. 
against  certain  perils,  including  peril  of  tcBOfflt  nd 
conveyance  and  thieves.  The^  were  sent  tSmra^  tk 
post,  and  in  the  course  of  theur  transit  wero  lost. 

Before  delivery  of  the  defence  application  was  nade 
at  cheunbers  for  the  usual  order  in  actions  on  imriae 
policies,  namely,  that  the  plaintiff  should  mate  tt 
affidavit  disclosing  the  ships'  papers. 

The  master  havmg  refused  the  application  ili6  ^ 
fendants  appealed  to  Denman,  J.,  at  chamhen,  vfe 
referred  the  question  to  the  court. 

Hollams,  for  the  defendants. — ^The  questioQ  k  : 
whether  or  not  this  is  a  policy  of  marine  insnmoe.  | 
The  practice  of  granting  discovery  to  underwiita*  « 
a  poucy  of  marine  insurance  has  long  been  in  exist' 
ence,  and  has  not  been  superseded  by  the  Judicataxe 
Acts :  West  of  England  and  Sotith  Wales  DistriH  Ban 
V.  Canton  Insurance  Co,,  2  Ex.  D.  472,  26  W.  B.  Big- 
77  ;  China  Steamship  v.  Commercial  Assurance  0».,  ^ 
W.  B.  224,  8  Q.  B.  D.  145.  Grave  inoonT€niaio» 
would  arise  if  it  is  to  be  held  that  this  was  not  * 
marine  insurance  because  part  of  the  transit  was  ovv 
land.  When  the  substantial  portion  of  the  traootif 
by  sea  carriage  the  case  is  clearly  one  of  maria^ 
insurance. 

Scrutton,  for  the  plaintiff.— Tbe  order  here  asked  for 
would  be  an  extension  of  the  old  practice  of  8""*^ 
discovery  in  cases  of  marine  insorsuioe,  and  ^ 
defendants  are  entitied  to  nothing  more  than  difleomx 
in  the  ordinary  form. 

Hollams  replied. 

Cave,  J.— I  do  not  think  that  this  is  a 
wMch  the  peculiar  practice  which  prevails  in 
insurance  actions  can  be  held  to  ai>ply .    No  ^^^  I 
risk  here  is  in  some  respectsa  marine  risk ;  hat thws , 

(a.)  Eeported  by  G.  K.  Palby,  Esq.,  Baniiler<t- 
Law. 
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not  enough.     It  would  be  proper,  however,  that  the 
plaintiff  should  make  an  affidavit  of  documents  in  the 
oidioary  form  under  ord.   31,   r.    12,  at  once.      To 
that  much,  I  think,  the  defendants  are  entitled. 
Jeote,  J.,  concurred. 

Order  accordingly.     The  defendants  to  have  fourteen 
days  to  deliver  defence  after  affidavit  filed. 

Solicitors  for  the  plaintiff,  Harcourt  <k  Sons, 

Solicitors  for  the  defendants,   Waltons,  Johnson,  & 
Buhb, 


dtorxvf  of  Appeal. 


From  Chan.  Div. 


In  re  WiTllALL.  (a.) 


June  3. 


Costs — Taxation — Solicitor — Negotiation  fee — Commis^ 
tion  paid  by  client  to  estate  agent — Solicitors*  Remuner^ 
atioii  Act,  1881  (44  &  45  Vict,  c.  ^4:)— General  Order, 
schedule  I,,  r.  11. 

In  1874  the  owner  of  an  estate  in  Devonshire  appointed 
0  local  surveyor  as  the  estate  agent,  with  a  view  to  its 
developmeitt  as  a  building  estate,  and  agreed  that  his 
remuneration  should  be  two  and  a  half  per  cent,  on  tlie 
furchase-money  of  all  the  land  sold  during  his  agency. 
In  1884  an  offer  to  purchase  a  small  part  of  the  estate 
leas  made  direct  to  the  owner,  and,  the  local  agent  being 
then  ill,  the  negotiation  for  the  sale  was  conducted,  at  the 
vwnefs  request,  by  the  owner^s  London  solicitor,  who 
went  to  Devonshire  for  the  purpose.  The  local  agent, 
however,  assisted  to  some  extent  in  the  transaction  by 
preparing  plans  and  advising  as  to  tJie  price  and  as  to 
the  restrictive  covenants  to  be  imposed  on  the  purchaser. 
On  completion  of  the  purchase,  a  sum  of  £360  {being  two 
and  a  half  per  cent,  on  the  purchase-money)  was  paid  to 
the  local  agent  by  the  vendor,  on  its  being  represented  to 
the  vendor  that  it  was  also  remuneration  for  work  done 
during  the  preceding  ten  years. 

Held,  by  the  Court  of  Appeal  (Lindley,  Bowen,  and 
Ry,  L.JJ.),  affirming  North,  J.,  that  this  was  "a 
ammission  paid  by  the  client  to  an  estate  agent  "  loithin 
the  meaning  of  rule  li  of  the  General  Order  under  the 
Sdiciiors*  liemuneration,  Act,  1881,  and  tJiat  the  vendor* s 
solicitor  was  not  entitled  to  the  scale  fee  for  negotiating 
the  nle  under  schedule  I,,  part  I, 

Appeal  from  North,  J. 

In  1874  Sir  Percy  Shelley,  the  owner  of  the 
Boscombe  Estate,  near  Bournemouth,  appointed  a 
Mr.  Hankinson,  a  local  surveyor,  to  act  in  tne  general 
management  of  that  estate  with  a  view  to  its  develop- 
inent  as  a  building  property,  and  agreed  that  his 
remuneration  should  bo  two  and  a  ha5  per  cent,  on 
the  capitalized  value,  at  twenty-five  years'  purchase, 
of  the  rents  reserved  by  all  leases  granted  during  his 
agency,  and  two  and  a  half  per  cent,  on  the  purchase- 
money  of  all  lands  sold  during  tiie  same  period. 

Mr.  E.  C.  Withall  (now  deceased)  had,  during  his 
life,  acted  as  Sir  P.  Shelley's  solicitor,  and  in  May, 
1884,  Mr.  Hankinson  being  at  the  time  ill,  Mr. 
Withall  was  informed  by  Sir  P.  Shelley  that  a  pro- 
posal for  purchase  had  been  made  to  him,  and  Mr. 
Withall  was  requested  to  go  down  to  Bournemouth. 
Mr.  Withall  accordingly  went  to  Bournemouth  and 
™i  several  interviews  with  Sir  P.  Shelley  and  the 
solicitor  of  the  intending  purchasers,  the  Conserva- 
tiveLand^ Society,  and  also  with  Mr.  Hankinson,  and 

(o.)  Reported  by  M.  J,  Blake,  Esq.,   Barrister-at- 
Law. 


ultimately  a  x>art  of  the  property  was  sold  to  the  Con- 
servative Land  Society  for  £14,400  subject  to  certain 
restrictive  covenants  as  to  the  character  of  buildings, 
roads,  &c.,  which  were  to  be  defined  by  Mr.  Hankin- 
son. 

It  appeared  from  the  evidence  of  Mr.  Hankinson,. 
who  was  cross-examined,  that  he  assisted  in  the 
negotiations  by  preparing  plans  and  advising  Sir  P. 
Shelley  and  Mr.  Withall  on  almost  every  point  that 
arose,  especially  as  to  the  price  and  as  to  the 
restrictive  covenants  to  be  imposed  on  the  purchasers. 
When  the  contract  was  completed  Mr.  Hankinson 
sent  in  a  charge  for  £360,  being  two  and  a  half  per 
cent,  on  the  £14,400,  which  charge  Sir  P.  Shelley 
paid,  on  being  reminded  that  the  amount,  although 
large,  was  **  a  remuneration  for  work  done  during  uie- 
preceding  ten  years." 

After  the  death  of  Mr.  Withall  his  executrix  sent 
in  his  bill  of  costs  to  the  vendor  for  negotiating  and 
carrying  through  the  sale  above  mentioned,  and  the- 
present  Htigation  arose  in  respect  of  an  item  of  £76 
which  was  changed  for  as  the  scale  fee  for  negotiating' 
the  sale,  and  which,  on  taxation,  was  allowed  by  the 
taxing  master.  Objection  was  taken  by  Lady  Shelley, 
the  legal  personal  representative  of  Sir  P.  Shelley 
(who  had  died),  to  the  allowance  of  this  item,  on  the 
ground  that,  as  Mr.  Hankinson  had  been  paid  a  com- 
mission on  the  sale,  the  solicitor,  Mr.  Withall,  was- 
not  entitied  to  charge  a  negotiating  fee  in  respect 
thereof. 

The  taxing  master  overruled  the  objection,  and 
(inter  oZia)  stated  the  following  as  his  reasons  for  so 
doing:  *<  It  appeared  to  me  that  this  (the  pajrment 
made  to  Mr.  Hankinson)  was  not  a  payment  m  re- 
spect of  this  i>articular  sale,  which  the  surveyor  (Mr. 
Hankinson)  neither  effected  nor  negotiated,  but  for 
general  services  rendered  as  a  retained  estate  agent 
and  manager  who,  instead  of  receiving  an  annual 
salary,  was  paid  b^  a  percentage,  an  arrangement 
calculated  to  give  hun  a  special  interest  in  promoting 
the  development  of  the  estate,  and  that  it  was  not 
such  a  payment  as  would  disentitle  the  solicitor  to  his 
fee  for  a  negotiation  which  he  was  specially  retained  ix> 
conduct,  and  did,  in  fact,  successfully  carry  into  effect, 
fixing  the  price  and  completing  the  contract.  The 
position  of  the  surveyor  with  regard  to  the  sale  was, 
m  fact,  that  of  a  salc^ed  affent,  though,  instead  of  an 
annual  salary,  he  was  paid  by  a  commission,  and  I 
considered  that  the  circumstances  were  not  such  as 
made  the  payment  to  him  a  payment  to  an  *'  estate 
or  other  agent,*'  within  the  meaning  of  rule  11  of  the 
Solicitors'  Beniuneration  Order.  The  magnitude  of 
the  fee  paid  to  Mr.  Hankinson,  which  is  so  greatly  in 
excess  of  the  ordinary  siurveyors'  fee,  is  of  itself 
sufficient  to  show  that  it  was  not  made  in  respect  of 
this  particular  sale,  but  for  general  services ;  and  the 
agreement  under  which  he  made  and  was  paid  his 
commission  would  have  equally  entitled  him  to  it 
even  if  he  had  never  been  consulted  about  the  sale  or 
interfered  in  it." 

Bule  11  of  the  Oeneral  Order  made  under  the  Soli- 
citoi-s'  Bemuneration  Act,  1881,  so  far  as  material, 
provides  that  **  the  scale  for  negotiating  shall  apply 
m  cases  where  the  solicitor  of  a  vendor  or  purchaser 
arranges  the  sale  or  purchase,  and  the  price  and  terms 
and  conditions  thereof,  and  no  commission  is  paid  by 
the  client  to  an  auctioneer  or  estate  or  other  agent." 

On  an  application  by  Lady  Shelley  to  have  the  tax- 
ing master's  certificate  varied,  the  following  judgment 
was  delivered  by 

North,  J. — I  think  in  this  case  the  taxing  master 
has  made  a  mistake.  The  question  arises  under  rule 
11,  which  says: — [His  lordship  read  the  rule,  and 
continued: — ^J    Mr.  Hankinson  in  his  affidavit  saya 
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this : — "  The  original  offer  was  made  direct  to  Sir 
Percy  Shelley,  and  the  negotiations  were,  in  the  first 
instance,  conducted  by  his  solicitor,  Mr.  Charles 
Withall.  I  was  at  the  time  recovering  from  an  illness 
and  unable  to  go  to  my  office,  but  Mr.  Withall 
attended  on  me  on  one  or  two  occasions  in  company 
with  Sir  Percy  Shelley  and  Mr.  BazaJgette,  the  soli- 
citor of  the  purchasers,  at  my  private  house,  and  I 
assisted  in  the  negotiations  by  preparation  of 
plans  and  advising."  Then  he  is  cross-examined,  and 
he  says : — **  I  remember  the  sale  in  1884  to  the  Con- 
servative Land  Society.  I  prepared  plans  for  it  in 
relation  to  the  negotiations,  pending  the  negotiations 
before  the  signing  of  the  contract,  and  gbve  advice  to 
Sir  Percy  Shelley  and  his  solicitor  in  relation  to  the 
negotiations  on  almost  every  point  that  arose.  For 
instance,  as  to  what  price  should  be  asked,  which 
would  i^cquire  local  knowledge  which  I  possessed.  I 
also  advised  that  certain  restrictions  should  be  im- 
posed OS  to  building,  and  saw  and  had  letters  from 
Mr.  Bazalgette,  solicitor  to  the  purchasers,  pending 
the  negotiations,  dealing  with  the  points  which  arose. 
I  also  saw  and  corresponded  with  Mr.  Withall  there- 
on. Mr.  Withall  brought  Mr.  Bazalgette  with  him  to 
my  house  on  one  occasion.'' 

As  to  that  there  is  no  dispute.  It  is  not  contra- 
dicted. Now  Mr.  Withall,  the  solicitor,  is  dead,  but 
there  is  not  the  slightest  reason  for  doubting  the  accu- 
racy of  the  statement  there  made.  It  seems  to  me 
clear  that  he  did  take  part  in  what  went  on  with 
respect  to  the  negotiations.     Neither  party  found  the 

¥)urchaser.  I  do  not  think  that,  in  itself,  is  material, 
f  a  vendor  takes  a  proposed  purcliaser  to  his  solicitor 
and  says,  **  This  man  wants  to  buy  my  property,  you 
negotiate  the  terms  of  it  with  him  for  mo,  the  soli- 
citor might  earn  the  scale  fee,  although  he  did  not 
find  the  purchaser  in  that  sense.  Mr.  Withall,  in 
point  of  fact,  did,  to  a  certain  extent,  conduct  the 
negotiations,  but,  in  my  opinion,  he  did  not  do  so 
entirely.  There  were  certain  points  he  could  not 
carry  out  himself ;  he  was  in  communication  with  Mr. 
Hankinson  about  them,  and  some  correspondence  took 
place  between  them.  Further  than  that,  the  arrange- 
ment was  only  for  a  sale  upon  certain  terms  and  con- 
ditions which  were  settied  by  Mr.  Hankinson. 

Under  these  circumstances,  in  my  opinion,  Mr. 
Hankinson  was  taking  part  in  the  negotiations,  and 
he  was  doing  work  for  which,  beyond  all  question, 
but  for  the  existing  arrangement  as  to  the  mode  of 
payment,  he  would  have  been  entitled  to  be  paid  in 
some  way — ^whether  by  commission  or  not,  if  there 
had  been  a  special  bargain  about  it,  one  cannot  tell ; 
that  is  to  say,  if  he  had  been  called  in  on  this  occasion 
he  might  or  might  not  have  been  paid  by  commission. 
I  do  not  think  the  commission  would  have  been  as 
large  as  he  got  in  the  present  case,  but  I  do  not  see 
any  reason  to  doubt  that  he,  at  any  rate,  might  have 
had  a  commission.  Then  we  find  that,  although  the 
negotiations  are  to  a  certain  extent  conducted  by  Mr. 
Withall,  yet  he  does  not  conduct  them  altogether,  and 
they  are  partiy  conducted  by  Mr.  Hankinson. 

Then  it  is  said  that  the  latter  part  of  rule  11  pre- 
vents the  scale  applying  because  it  says  that  the 
solicitor  of  the  venaor  is  to  arrange  the  terms,  and 
no  commission  is  to  be  paid  to  an  auctioneer  or  estate 
or  other  agent.  In  my  opinion,  the  commission  was 
paid  in  this  case  in  resx>ect  of  this  very  matter  to  Mr. 
Hankinson  because  he  was  the  estate  agent.  It  is 
quite  true  that  if  he  had  not  been  called  in  at  all  he 
still  would  have  been  entitled  to  this  commission  in 
respect  of  some  other  work.  That  is  perfectiy  true, 
ana  if  he  had  not  been  called  in  or  consulted  at  all  on 
this  occasion,  the  fact  that  he  had  received  for  other 
work  a  payment  measured  by  the  amount  realized  by 
the  sale  made  by  the  solicitor  would  not  inake  it  a 


payment  of  commission  within  the  meaning  of  the 
rule.  But  Mr.  Hankinson  has  done  part  of  the  work, 
he  did  part  of  the  business  in  conducting  what  had 
to  be  done  between  the  time  of  the  parties  coming 
together  and  the  time  when  the  contract  was  com- 
pleted ;  he  has  taken  a  material  and  essential  part  in 
it.  I  will  not  say  that  Mr.  Withall  could  not  Imtc 
done  it  without  him  if  it  had  been  left  to  Mr.  WithaJl 
alone,  bur  it  was  not ;  Mr.  Withall  was  obliged  to  get 
the  assistance  of  Mr.  Hankinson  for  the  purpose. 
He  was  to  be  paid  for  that  work  beyond  all  question, 
and  the  bargain  was  that  he  was  to  be  paid  hjctm- 
mission  on  it.  It  is  not  the  less  a  commissioa 
because  the  sum  paid  hero  covered  other  work  done 
in  respect  of  other  matters  as  well  as  what  was  done 
on  this  occasion. 

Now,  the  taxing  master,  in  his  answers  to  tbt 
objections,  says  that  no  doubt  a  payment  was  made 
to  the  surveyor,  and  if  it  were  a  payment  made 
entirely  in  respect  of  this  particular  sale  no  qncstioii 
could  arise,  and  he  uses  the  phrase  in  two  other 
passages  in  the  answers.  I  do  not  think  it  is  essential 
that  the  commission  which  is  paid  should  be  paid 
entirely  in  respect  of  the  transaction  in  question.  If 
a  commission  is  paid  in  respect  of  that  transaction,  it 
is  immaterial,  in  my  opinion,  whether  the  oommissioB 
covers  other  tbings  done  by  the  same  i>erson  ornot 
In  my  opinion,  i£e  taxing  master  ought  not  to  haw 
allowed  the  fee  which  is  given  as  the  payment  for  all 
the  work,  when  part  of  the  work  was  not  done  hj 
the  solicitor.  It  is  impossible  to  say  that  the  wbole 
of  the  work  was  done  by  him  without  the  interyentim 
of  an  estate  agent  who  was  paid  a  commission.  I 
think  the  taxing  master  was  wrong  in  allowing  the 
scale  fee.  But,  on  the  other  hand,  I  think  Mr. 
Withall  was  entitied  to  some  payment  for  what  he 
did.  As  to  that,  I  understand  his  right  to  make  out  a 
bill  in  respect  of  those  matters  is  not  disputed. 

Mr.  Withall*s  executrix  appealed. 

T.  Rolh  Warrington,  for  the  appellant,— The  pay- 
ment by  the  client  to  Hankinson  was  not  a  comnussum 
paid  in  respect  of  the  n^;otiation  in  the  particiikr 
sale  in  question,  but  it  was  remuneration  for  general 
services ;  it  was  calculated,  no  doubt,  as  a  perocmtage 
on  the  price  obtained  in  this  sale,  but  HankinsaB, 
even  if  he  had  done  nothing  at  all  in  respect  of  thk 
sale,  would  nevertheless  have  still  boon  entitle  to 
receive  this  payment.  The  words  **  commission  paid 
to  an  estate  agent"  in  rule  11  mean  a  payment 
made  to  the  estate  agent  for  nc^tiating  work  done 
by  him  in  respect  of  the  sole  for  which  the  solicitor 
is  also  claiming  the  negotiatiDg  fee.  That  appeaa 
plain  by  looking  at  the  earlier  part  of  the  same  rale, 
as  to  payment  of  a  commission  to  an  auctioneer, 
which  must  mean  payment  in  respect  of  thead^ 
auction.  [BOWEN,  Ii.J.— The  solicitor  here  utiKaed 
the  knowledge  and  obtained  the  advice  of  the  kwl 
agent,  who  was  paid  for  his  services  by  a  paymoit 
which  included  this  matter :  Re  JTiVao**,  29  Ch.  D.  790, 
34  W.  E.  Dig.  185.] 

Cozena-IIardyy  Q.C.,  and  2>.  L.  Alexander,  for  Udj 
Shelley,  were  not  called  on. 

LiNDLEY,  L.J. — ^I  think  the  construction  put  by 
North,  J.,  on  rule  11  is  the  right  coxistraction,  and 
that  the  taxiuff  master  made  a  mistake  in  thinking,  ae 
he  appears  to  have  done,  that  the  commission  P*^^^ 
the  agent  must  be  paid  entirely  in  respect  of  the  wot 
done  on  the  occasion  of  the  particular  sale.  In  the 
present  case  Mr.  Withall  obviously  could  not  haw 
got  on  with  the  work  without  the  advice  and  awt- 
ance  of  the  local  agent,  who  had  the  local  know- 
ledge ;  and  Hankinson  had  given  advice  in  the  rof 
matter  of  this  purchase,  both  as  to  the  price  to  he 
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accepted  and  also  by  preparing  plans  and  advising 
the  vendor  as  to  the  insertion  of  restrictive  covenants. 
Hanldnson  was  paid  for  ever3rthing  he  had  done,  in- 
cluding this  amongst  other  things. 

I  therefore  think  that  the  case  comes  vrithin  the 
words  as  well  as  the  scope  and  meaning  of  rule  11, 
and  I  adopt  the  view  of  North,  J.,  and  the 
reasoning  of  his  judginent  in  its  entirety.  The  appeal 
must  be  dismissed,  with  costs. 

BowEN,  L.  J. — I  ag^ree. 

Pry,  L.  J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  HaySy  Schmettan,  cfe  Co, 

Solicitors  for  the  respondent,  Blake  &  Heseltint. 


From  Chan.  Div.  April  7. 

In  re  Porrett.  (a.) 

Practice — Solicitor —  Costs —  Taxation — Petition  of  course 
for  delivery  of  bill  of  costs — District  Registrar  of 
Liverpool— Jurisdiction — Judicature  Act^  1873  (36  & 
37  Vict.  f.  66),  ss.  62-66— i?.  .S.  C,  1883,  ord,  35, 
r.  6a,  sub-rules  (1),  (2) ;  ord,  62,  r.  18. 

A  registrar  of  the  Liverpool  District  Registry  Jias  no 
jurisdiction  on  a  j>etition  of  course  to  nialce  an  (^rder  on  a 
solicitor  for  delivery  and  taxation  of  his  bill  of  costs. 

Decision  of  Kekewich,  J.  (ante,  p,  333),  reversed. 

Appeal  from  the  decision  of  Kekewich,  J.,  reported 
cwU,  p.  333. 

The  question  raised  by  this  appeal  was  whether  a 
registrar  of  the  Liverpool  District  Registry  had  power 
on  an  originating  petition  of  course  to  make  an  order 
on  a  solicitor  for  delivery  and  taxation  of  his  bill  of 
costs. 

The  solicitor,  D.  H.  Porrett,  who  resided  in,  and  had 
his  office  at,  Sheffield,  had  been  employed  by  the 
Animal  Products  Co.,  whose  registered  office  was  in 
liveroool;  the  costs,  in  respect  of  which  the  order 
appealed  from  was  made,  were  incurred  in  certain 
hankmptcy  proceedings  taken  by  Porrett  in  London 
on  the  instructions  of  the  company. 

On  a  petition  of  course  intituled  in  the  Chancery 
Division  of  the  High  Court,  and  presented  in  the 
liverpool  District  Registry  by  the  company,  the 
^listtict  registrar  made  an  order  directing  Porrett  to 
deliver  to  the  company  his  bill  of  costs,  and  referring 
it  to  one  of  the  district  registrars  at  Liverpool  to  tax 
and  settle  the  same. 

Amotion  by  Porrett  to  discharge  the  order  of  the 
district  registrar  was  refused  by  Kekewich,  J.  (see 
arOe,  p.  333). 

Porrett  appealed. 

Sir  Horace  Darey^  Q.C.,  and  liardswellf  for  the 
appellant.— The  effect  of  ord.  35,  r.  6a,  and  of  ord.  62, 
r.  18,  has  been  misconstrued  by  the  judge  below. 
Sub-rule  2  of  ord.  35,  r.  6a,  only  applies  to  petitions 
requiring  an  answer,  and  it  is  oidy  with  respect  to 
such  petitions  presented  in  the  Liverpool  or  Man- 
chester district  registries  that  the  district  registrar  has 
jprisdiction  to  act  as  a  registrar  of  the  Chancery 
Division.    [They  were  stoppSi.] 

Warmington,  Q,C,,  and  A,  Duranda  (P.  O,  Law- 
wice  with  them),  for  the  company,  the  respondents. — 
lender  the  present  practice  (ord.  62,  r.  18)  every 
wder  of  course  on  a  petition  not  requiring  an 
^Mwer  is  made  by  a  i^egistrar  of  the  Chancery 
Division.    By  ord.  35,  r.  6a,  the  Liverpool  and  Man- 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barristor-at- 
Law. 


Chester  district  registries  are  each  made  a  branch  of 
the  High  Court,  and  the  registrar  of  each  of  these 
districts  is  put  in  the  same  position  as  a  registrar  of 
the  Chancery  Division,  and  has  also  the  duties  of  a 
taxing  master.  All  causes  or  matters  in  these  regis- 
tries in  the  Chancery  Division  have  been  assigned  by 
the  Lord  Chancellor  to  Kekewich,  J.,  under  ord.  5,  r, 
9.  [Kay,  L.J.— Ord.  35,  r.  6a,  only  says  that  the 
Liverpool  District  Registrar  shall  act  as  taxing  master 
in  a  cause  or  matter  pending  in  the  Chancery  Division 
and  proceeding  in  that  district.]  The  presentation  of 
the  petition  makes  it  a  matter  pending.  It  is  com- 
petent for  any  person  to  present  any  originating 
petition  in  the  Liverpool  or  Manchester  district 
registry,  subject  to  the  liability  of  being  transferred. 
We  admit,  however,  that  all  proceedings  in  an  action, 
whether  by  petition  or  summons,  must  be  taken  in 
the  court  where  the  action  itself  is  pending.  There 
is  no  express  provision  in  the  Judicature  Act  or  the 
rules  that  an  origmating  petition  of  course  to 
deliver  and  tax  a  solicitor's  bul  of  costs  may  be  pre- 
sented and  dealt  with  in  the  Liverpool  or  Manchester 
district  registries,  but  such  a  power  is  implied  from 
ord.  35,  r.  6a,  sub-rule  (2).  The  words  ot  sub-rule 
(2),  **  petitions  presented  in  the  district  registries  of 
Liverpool  and  Manchester,"  imply  that  all  petitions 
may  be  presented  in  those  districts,  and  the  other 
words  of  sub-rule  (2)  only  contain  a  limitation  with 
respect  to  petitions  requiring  an  answer,  but  do  not 
exclude  petitions  not  requiring  to  be  answered.  If 
there  were  no  implied  jurisdiction  to  present  any 
originating  petition  at  all  in  tJie  Liverpool  and  Man- 
chester district  re^stries,  why  should  there  have  been 
a  practice  prescribed  for  petitions  requiring  to  be 
answered. 

Daveyy  Q,C.i  in  reply.  —  District  registries  were 
established  by  the  Judicature  Act,  1873,  ss.  60 — 66, 
exclusively  for  the  purpose  and  object  of  carrying  on 

Sroceedings  in  an  action  begun  by  writ  of  summons, 
district  registrars  have  only  the  ordinary  jurisdiction 
to  tax  in  causes  commenced  by  writ  of  summons  or 
originating  summons.  The  defendant  in  an  action 
begun  in  a  district  registry  has  an  absolute  right  to 
have  the  proceedings  carried  on  in  London  by  ap- 
pearing there:  ord.  12,  r.  7.  Ord.  35,  rr.  1 — 6a, 
expressly  apply  only  where  a  cause  or  matter  is 
proceeding  in  a  district  registry,  and  none  of  them 
give  jurisdiction  to  originate  a  cause  or  matter  there. 
No  originating  petition  of  course  brought  either 
under  me  Companies  Acts  or  under  the  Solicitors 
Acts,  or  any  other  statutory  jurisdiction,  can  be  pre- 
sented in  the  Liverpool  or  Manchester  district  regis- 
tries. It  lies  on  the  respondents  to  show  that  this 
district  registrar  had  authority  to  make  this  order  for 
taxation.  The  district  registrar  of  Liverx)ool  is  only 
entitled  under  ord.  35,  r.  6a,  to  act  as  a  registrar  of 
the  Chancery  Division  in  certain  cases  and  for  certain 
purposes,  and  sub-rule  (2)  expressly  limits  his  juris* 
diction  to  act  as  such  registrar,  in  the  case  of  peti- 
tions, to  petitions  requiring  answer. 

LiXDLEY,  L.  J. — This  appeal  is  of  some  considerable 
importance  to  solicitors.  In  form  it  is  an  appeal 
from  an  order  made  by  a  district  registrar  of  the 
Liverpool  District  upon  a  petition  of  course.  It 
directs  a  solicitor,  ^.  Porrett,  to  deliver  his  bill  of 
costs ;  then  it  orders  that  that  bill  be  referred  to  one 
of  the  district  registrars  at  Liverpool  to  be  taxed; 
and  then  there  are  other  directions  to  which  I  need 
not  refer. 

Now,  the  costs  which  are  to  be  so  taxed  are  costs  for 
work  done  by  Mr.  Porrett,  who  is  a  Sheffield  solicitor^ 
with  reference  to  certain  proceedings  in  bankruptcy 
taken  by  him  in  London  at  the  instance  of  the  peti- 
tioner, the  petitioner  being  a  limited  company,  having 
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its  registered  office,  as  I  understand,  in  Liverpool; 
80  that  the  case  may  be  put  in  this  way — ^that  the 
client  lives  in  Liverpool,  the  solicitor  lives  in  Sheffield, 
and  the  work  done  was  done  by  him  in  London.  The 
solicitor  is  not  within  the  limits  of  the  Liverpool  Dis- 
trict ;  the  work  done  was  not  done  within  ttie  limits 
of  that  district.  It  so  happens  that  the  client,  the 
petitioner,  lives  within  the  district. 

Now  Mr.  Porrett  says,  "  You,  the  district  registrar, 
have  no  authority  to  make  an  order  upon  me  for  the 
delivery  of  my  bill,  and  for  the  taxation  of  that  bill 
by  the  district  registrar  of  Liverpool  *' ;  and  he  further 
says,  "  Even  if  there  is  any  authority  which  would 
warrant  such  an  order  as  that,  this  is  a  case  in  which 
the  order  ought  to  be  transmitted  to  London  in  order 
that  my  bill  may  be  taxed  by  a  London  taxing 
master." 

The  question,  put  in  that  short  form,  is  one  of  im- 
portance, because  it  affects  the  power  and  authority 
of  the  Liverpool  and  Manchester  district  registrars  to 
tax  the  bills  of  solicitors  for  work  done  outside  the 
limits  of  those  districts. 

Now  it  is  for  those  who  support  the  order  com- 
plained of,  to  show  under  what  authority  that  order 
was  made.  Having  attended  closely  to  the  Act  of 
Parliament  and  to  the  rules  (to  which  I  will  refer 
presently),  the  conclusion  at  which  I  have  arrived  is 
this,  that  there  is  no  such  authority.  It  is  a  negative 
conclusion  which  can  only  be  got  at  by  going 
carefully  through  the  various  Acts  and  rules.  Cer- 
tainly there  is  nothing  in  the  terms  of  the  Judicature 
Act  of  1873,  which  created  ttiese  district  registries, 
which  authorizes  the  district  registrar  of  Manchester 
or  of  Liverpool  to  make  such  an  order  as  this.  There 
is  no  rule  which  authorizes,  in  terms,  any  district 
registrar,  except  possibly  of  Liverpool  and  Manchester, 
to  make  any  order  of  the  kind  at  all.  It  is  no  part 
at  present  of  the  general  law  or  practice  of  the  High 
Court  that  a  taxing  order  such  as  this  can  be  made  by 
a  district  registrar.  It  is  said  that  there  is  an  excep- 
tion as  regards  the  district  registrars  of  Liverpool  and 
Manchester.  "We  must  look  further  into  the  matter 
to  see  whether  that  exception  is  established. 

Now  the  order  to  tax  a  solicitor's  bill  is  got  in  one 
of  two  ways.  There  is  either  a  petition  of  course  or, 
if  there  are  special  circumstances,  there  is  a  special 
petition.  "We  need  not  deal  with  special  petitions, 
oeoaose  this  is  not  a  case  in  which  a  special  petition  is 
required.  The  order  on  a  specicd  petition,  as  I 
understand,  is  even  now  always  made  by  the  judge. 
An  order  on  a  petition  of  course  used  to  be  got  at 
the  Rolls.  Under  the  present  practice  the  order 
under  a  petition  of  course  is  made  by  one  of  the 
registrars  of  the  Chancery  Division,  under  ord.  62,  r. 
18.  That  rule  refers  both  to  petitions  which  require  an 
answer,  and  to  petitions  which  do  not.  The  differ- 
ence between  the  two  happens  to  become  of  some 
little  importance  when  we  criticize  the  rules  which  are 
relied  upon  as  giving  the  Liverpool  DistriQt  Registrar 
the  jurisdiction  or  authority  which  he  claims. 

So  far,  therefore,  as  the  Acts  and  rules  to  which  I 
have  referred  arc  concerned,  there  is  no  power  griven  tx) 
make  orders  for  the  delivery  and  taxation  of  bills  to 
•  the  district  registrars,  of  any  sort  or  kind. 

But  in  1886  and  1887  certain  orders  were  made 
which  do  confer  upon  the  registrars  of  the  Liverpool 
and  Manchester  distiicta  powers  which  are  not 
enjoyed  by,  the  registrars  of  other  districts.  Order 
35  relates  to  "  pi-oceoding  in  district  registries,"  and 
rule  1  and  the  subsequent  rules  down  to  6a  each 
contain  the  words,  **  where  a  cause  or  matter  is  pro- 
ceeding in  a  district  registry."  That  is  the  language 
with  which  rule  6a  begins.  [The  Lord  Justice  read 
rule  6a,  and  continued : — ]  The  first  point  to  consider 
:is,  what  is  the  meaning  of  the  expression  "  where  a 


cause  or  matter  is  prpjceeding  in  a  district  registry"  ? 
**  Is  proceeding  "  must  mean  "  is  proceeding  accord- 
ing U>  the  statutory  enactments  or  the  roles  made  by 
the  proper  authority."  A  cause  or  matter  cannot  be 
said  to  be  proceeding  in  a  district  registry  amply 
because  it  has  been  improi>erly  commenced  there ;  the 
language  is  addressed  to  proceedings  which  are  pro- 
perly commenced  and  are  properly  proceeding. 

Is  there  any  authority  for  the  making  of  an  oider 
of  this  kind  by  the  registrar  of  the  district*:  He 
cannot  have  such  authority  simply  because  someone 
asks  him  to  make  the  order.  "When  we  examine  what 
was  done  in  1887  we  find  that  the  power  of  tbe 
district  registrar  to  make  orders  on  originating 
summonses  is  expressly  conferred.  [The  Lord  Jnstice 
read  rules  1  and  2  of  the  Rules  of  the  Supreme  Coait, 
May,  1887,  see  Annual  Practice,  1890—1,  at  p.  603, 
and  continued : — "}  The  first  part  of  this  rule  2.  u 
to  petitions  requiring  to  be  answered,  applies  to  one 
portion  of  ord.  62,  r.  18,  to  which  I  have  alresdj 
alluded.  In  the  second  part  of  this  rule  2  notbing 
is  said  about  orders  of  course;  its  terms  contun 
nothing  to  confer  upon  the  registrars  of  the  Liverpool 
and  Manchester  districts  any  power  to  make  an  order 
of  course. 

Now  the  orders  of  course  which  remain  according 
to  the  present  practice  are  very  few.  The  most  im- 
portant, probably,  is  the  order  of  course  made  upon 
a  solicitor  to  deliver  his  bill  and  have  it  taxed. 
There  are  other  orders  of  course  which  relate  to  mere 
procedure.  I  do  not  know,  and  I  certainly  do  no* 
intend  to  say,  that  there  is  no  power  on  the  part  of 
these  district  registrars  to  make  orders  of  coune  of 
that  latter  sort  as  to  matters  which  are  properly 
pending  before  them.  I  think  it  very  likely  there  is, 
because  if  there  is  a  cause  or  matter  commenced  in 
the  Chancery  Division,  properly  proceeding  in  ihfr 
district  registries  of  Liverpool  or  Manchester,  then 
ord.  3o,  r.  6a,  would  apply,  and  the  registrars  of 
those  districts  would  have  all  the  authority  of  the 
Chancery  Division  in  those  district  registries,  and 
could  make  those  orders.  But  in  the  present  case 
we  have  to  deal  with  an  order  of  a  totally  different 
kind — an  order  made  upon  originating  petition— and 
I  cannot  anywhere  find  in  any  of  the  rules  anr 
authority  whatever  on  the  part  of  the  district  regis- 
trar to  make  such  an  order  as  this.  It  is  very 
remarkable  that,  although  in  some  cases,  for  anything 
I  know,  there  may  be  orders  made  by  the  district 
registrars  to  tax  certain  costs  relating  to  matters  over 
which  they  have  jurisdiction  under  ord.  35,  r.  6a, 
yet  the  directions  which  Kekewich.  J.,  has  given  as 
regards  even  such  matters  as  these,  arc  as  follows  :— 
"Delivery  and  taxation  of  bills  of  costs:  On  an 
application  agaiast  a  solicitor  for  delivery  and  taxation 
of  a  bill  of  costs,  and  delivery  up  of  deeds,  the  dis- 
trict registrar  shall  hear  the  application,  complete  the 
evidence,  and  then  refer  it  to  the  judge  *'  [see 
Annual  Practice,  1890—1,  at  p.  605) ;  so  that  ercnin 
those  cases  it  is  not  for  the  registrar  to  make  the 
order,  it  is  for  the  judge  to  make  it.  I  do  not  thick 
that  that  regulation  applies  to  orders  such  as  the  one 
in  the  present  case.  I  apprehend  that  it  appUes  to 
such  orders,  if  any,  as  can  be  properly  made  under 
ord.  35,  r.  6a,  i.e.,  orders  for  taxation  in  causes 
or  matters  commenced  in  the  Chancery  Dirision, 
properly  proceeding  in  these  disti-ic.t  registries.  This 
is  not  a  case  in  which  we  have  to  dfal  with  a  caase 
or  matter  commenced  in  the  Chauu^t^ry  Division  which 
was  in  any  sense  properly  proco(»ding  in  this  dis- 
trict registry ;  and  liaving  regard  to  the  nature  of 
the  application  on  which  this  order  was  made,  no 
authority  whatever  can  bo  found,  in  the  Judicature 
Act  or  in  the  rules,  for  this  district  registi-ar  to  mate 
this  order. 
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Under  these  circtimstanoes  it  appears  to  me  that  the 
order  must  be  discharged,  with  costs  both  here  and 
below,  and  if  Mr.  Porrett  has  paid  the  costs  he  must 
bave  them  back,  and  if  he  has  deposited  any  money, 
that  money  must  be  returned  to  him. 

KA.Y,  L.J. — I  also  think  that  the  order  made  by  the 

district  registrar  in  this  case  is  without  any  vestige  of 

authority.     It  is  an  order  made  on  a  petition  for 

taxation,  which  petition  need  not  be  answered.     It 

was  merely  a  petition  of  course ;  such  a  one  as  used, 

before  the  orders  now  in  force,  to  be  dealt  with  by  the 

secretary  of    the  Master    of   the  Rolls.      The    old 

practice  which  is  mentioned  in  ord.  62,  r.  18,  was, 

that  upon  the  presentation  of  such  a  petition  as  this 

the  oraer  was  *^  drawn  up,  passed,  and  entered  in  the 

office  of  the  secretaries  of  the  Master  of  the  Bolls." 

Ord.  62,  r.   18,  substituted  for  that  practice  in  the 

office  of  the  secretaries  of  the  Master  of  the  Rolls,  a 

power  for  the  senior  registrar  of  the  Chancery  Division 

to  make  the  order  on  the  petition.     [The  Lord  Justice 

read  ord.  62,  r.  18,  and  continued : — ]   The  registrar  of 

the  local  district  must  show,  if  he  can,  how  he  has  got 

this  power,  which  this  rule  says  must  be  exercised  by  a 

registrar  of  the  Chancery  Division.     There  are  only 

two  ways  in  which  it  is  possible  for  him  to  do  that. 

He  must  somehow  or  other,  find  that  power  in  ord.  35, 

T.  6a,  or  in  sub-rules  (1)  and  (2)  of  that  rule;  and 

really  the  only  sub-rule  in  any  way  bearing  on  the 

pomt  is    sub-rule  (2),   whidi   enables    the    district 

registrars  of  Liverpool  or  Manchester  respectively  to 

answer  petitions  requiring  an  answer,  and  which  are 

presented  in  these  mstrict  registries  respectively,  and 

says  in  terms  that  ord.  62,  r.   18,  '*  sh^  as  regards 

such   petitions" — %,€.,    petitions    which    require    an 

azLSwer — "  be  construed  as  if  the  district  registrars  of 

Liverpool   and  Manchester  respectively  were   men- 

tionea  in  place  of  the  registrars  of  the  Chancery 

Division."    It  leaves  out,  however,  and  I  have  no 

doubt  designedly  leaves  out,  the  other  part  of  rule  18 

of  order  62,  which  refers  to  petitions  that  do  not 

require  an  answer,  and  upon  which  the  order  is  made  by 

the  registrars  of  the  Chancery  Division,  and  it  does  not 

£ive  to  the  registrars  of  the  Liverpool  and  Manchester 

district  registries  any  power  whatever  to  make  such 

ocder.    Therefore,  rule  35,  sub-rule  (2),  does  not  help 

ibem,  but,  on  the  contrary,  it  seems  to  me  to  indicate 

most  clearly  that  it  never  was  intended  that  they 

should  have  such  a  power  as  this  to  make  orders  u^n 

petitions  of  course.   I  am  speaking  now  of  originating 

petitions  of  course,  like  this  petition,  which  is  what  we 

oKve  to  consider. 

Then  the  only  other  possible  way  in  which  it  can  be 
suggested  that  such  a  power  is  vested  in  the  registrars 
of  the  districts  of  Liverpool  and  Manchester  is  under 
rule  6a  itself  of  order  35.  As  Lindley,  L.J.,  has 
pointed  out,  that  rule  begins  with  the  words,  ,**  Where 
A  cause  or  matter  ...  is  proceeding  in  the  dis- 
trict registry "  of  Liverpool  or  Manchester ;  so  that 
the  only  power  that  it  gives  to  the  district  registrar  is 
to  do  the  things  which  are  contemplated  by  the  rule 
in  a  cause  or  matter  which  at  the  time  is  proceeding 
in  such  district  registry ;  and  it  provides  that  "  the 
district  registrar  shall  act  in  respect  thereof  " — i.e.,  in 
i^espect  of  the  cause  or  matter  tnen  proceeding  in  the 
^wtrict  registry — **  as  taxing  master,  according  to  the 
directions  to  be  g^ven  from  time  to  time "  by  the 
judge. 

Upon  that,  a  most  courageous  argument  has  been 
Advanced.  It  was  said :  **  This  is  a  proceeding  which 
^was  at  the  time  pending  in  the  district  registry  be- 
<sau8e  this  is  an  ex  parte  petition :  this  originating 
petition  was  presented  in  the  district  regis^,  imd, 
therefore,  when  the  application  was  made  to  the  dis- 
inct  registrar  to  make  the  order,  there  was  a  proceed- 


ing pending  in  the  district  registry."  Of  course,  if 
that  were  uie  true  construction  of  the  rule,  you  might 
make  any  kind  of  application  you  liked  in  the  district 
registry,  and  say,  '*  It  is  pending,  because  I  began  it 
there."  It  is  quite  obvious,  that  is  not  the  meaning  of 
the  rule.  The  meaning  of  the  rule  is  like  the  mean- 
ing of  the  previous  rules  of  the  same  order — i.e., 
where  a  proceeding  has  to  be  taken  in  a  pending 
cause  or  matter — and  it  will  not  do  to  say  that  an 
originating  proceeding  is  a  pending  cause  or  matter 
for  the  purpose  of  uiat  rule.  The  light  which  is 
thrown  upon  rule  6a  by  sub-rule  (2)  makes  the  matter 
clear  beyond  the  possibility  of  doubt.  Sub-rule  ^2) 
excludes  carefuUy  any  suggestion  of  a  power  to  tne 
district  registrar  to  make  an  order  like  this  upon  an 
ex  parU  petition  not  presented  in  any  cause  or  matter. 
Beading  the  two  together,  it  is  impossible,  to  my 
mind,  to  have  the  least  doubt  that  no  such  power  was 
ever  given  to  the  registrars  in  Liverpool  or  Manchester, 
or  was  intended  to  l)e  given  by  these  rules.  There  the 
matter  begins  and  ends,  because  it  has  not  and  could 
not  have  been  contended  that  in  any  other  part  of 
the  Judicature  Act  or  rules  is  there  anything  with 
regard  to  power  being  given  to  these  district  regis- 
trars to  make  an  order  of  this  kind. 

I  think  that  the  district  registrar  has  exceeded  his 
authority  entirely,  and  the  order  must  be  discharged, 
with  the  consequences  which  have  been  indicated  by 
my  learned  brother. 

Appeal  allowed. 

Solicitors,  Jaques  &  Co, ;  George  Thatcher  ^  for  Fisher , 
SandySy  &  Croajkldy  Liverpool. 


f^?Q%^K^}  April  10;  Junes. 

In  re  An  Abbitbation  between  Williams  and 
Stepney,  (a.) 

Arhitration — Power  of  arbitrator  to  award  costs — Sub' 
mission  before^  arbitration  after,  the  \st  of  January^ 
1890 — Submission  silent  as  to  costs — Arbitration  Act^ 
1889  (52  c&  53  Vict.  c.  49),  ss.  2,  25. 

Where  an  arbitration  took  place  after  the  commejice-' 
ment  of  the  Arbitration  Act^  1889,  pursuant  to  a  sub- 
mission which  had  been  entered  into  before  the  commence- 
ment of  that  Act  J  and  which  contained  no  power  to  the 
arbitrator  to  deal  with  the  costs  of  the  reference  and 
awards 

Held,  that  the  combined  effect  of  sections  2  and  25  of 
the  Act  was  to  give  the  arbitrator  power  to  deal  with 
tkem. 

Motion  to  set  aside  the  award  of  an  arbitrator,  on 
the  ground  that  he  had  exceeded  his  jurisdiction  in 
giving  the  successful  party  the  costs  of  the  reference. 

The  submission  to  arbitration  had  been  entered  into 
by  a  clause  in  a  mining  lease  made  in  1839,  but  the 
hearing  and  the  award  took  place  in  1890.  The  sub- 
mission was  silent  as  to  the  power  of  the  arbitrator  to 
deal  with  the  costs,  but  the  arbitrator  in  his  award 
had  given  the  costs  to  the  successful  party.  The  other 
side  appealed. 

W.  Qraliam  and  Glascodine,  for  Sir  E.  Stepney,  in 
support  of  the  motion. — The  arbitrator  has  exceeded 
his  powers.  He  had  no  power  to  award  costs  under 
the  submission,  which  is  silent  as  to  the  costs  of  the 
reference,  but  he  acted  as  if  the  Arbitration  Act  of 
1889  applied  to  the  reference.  In  that  he  was  wrong, 
as  by  section  25  **  this  Act  shall  not  affect  any  arbi- 

(a.)  Reported  by  Cecil  Chapman  and  A.  P.  Pebgeyai; 
Keep,  Esqs.,  Bairisters-at-Law. 
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tration  pending  at  tho  commencement  of  this  Act,  but 
shall  apply  to  any  arbitration  commenced  after  the 
commencement  of  this  Act  imder  any  agreement  or 
order  made  before  the  commencement  of  this  Act." 
The  commencement,  by  section  29,  was  the  Ist  of 
Januaiy,  1890.  Section  25,  therefore,  applies  only  to 
proceedings  on  an  arbitration,  and  has  no  reference  to 
(submissions  entered  into  before  the  passing  of  the 
Act.  The  consent  of  the  parties  to  the  submission  in 
this  case  must  bo  taken  to  have  been  made  subject  to 
the  law  as  it  then  was.  To  hold  otherwise  would  be 
manifestly  unfair. 

BlaJce  OdgerSj  for  Mr.  Williams,  in  support  of  the 
award. — ^The  award  is  right,  because  section  2  of  the 
Arbitration  Act,  1889,  says  that  **  a  submission,  unless 
a  contrary  intention  is  expressed  therein,  shall  be 
deemed  to  include  the  provisions  set  forth  in  the  first 
schedule  of  the  Act."  At  the  end  of  the  first  schedule 
it  is  provided  that  **the  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  umpire  or  arbi- 
trators, who  may  direct  to  and  by  whom,  and  m  what 
manner,  those  costs,  or  any  part  of  them,  shall  be  paid, 
and  may  tax:  or  settle  the  amount  of  the  costs  to  be 
so  paid,  or  any  part  thereof,  and  may  award  costs  to 
be  paid  between  solicitor  and  client."  These  pro- 
visions apply  because  of  section  25,  which  makes 
this  Act  apply  to  an  arbitration  commenced  after  the 
commencement  of  this  Act  imder  any  agreement  or 
order  made  before  the  commencement  of  the  Act. 
That  is  exactly  the  case  here,  and  the  party  who  ob- 
jected to  the  application  of  the  Act  ought  to  have 
given  notice  of  intention  to  withdraw. 

Mathew,  J. — This  motion  must  be  allowed.  The 
arbitrator  was  wrong  in  supposing  that  he  had  power 
to  deal  with  the  costs.  To  hold  otherwise  would 
clearly  alter  the  agreement  made  between  the  parties 
without  giving  them  any  opportunity  of  expressing  a 
contrary  intention. 

It  is  clear  that  up  to  January  1,  1890,  it  was 
competent  to  the  i)arties  to  a  submission  to  agree 
that  the  arbitrator  should  have  no  power  to  deal  with 
the  costs,  and  it  still  continues  to  be  competent  to  the 
parties  to  make  an  agreement  to  that  effect.  But  it 
is  contended  that  where  the  submission  is  silent  as  to 
costs,  section  2  of  the  Arbitration  Act,  1889,  confers 
on  the  arbitrator,  whether  the  submission  was  entered 
into  before  or  after  the  commencement  of  the  Act,  a 
power  to  award  costs.  Such  a  construction  is  to  my 
mind  unreasonable,  and  contrary  to  the  intention  of 
the  statute.  I  think  that  the  word  **  submission  "  in 
section  2  refers  only  to  submissions  subsequent  to  the 
Act,  and  the  word  **  arbitration  "  in  section  25  applies 
to  the  procedure  in  arbitration  as  distinguished  from 
the  submission  to  arbitration. 

Day,  J.,  ooncurrod. 

Jime    8. — ^From     this      decision     Mr.     Williams 
appealed. 
Blake  Odgers,  for  the  appellant. 

TT.  Orahanif  Owynne  JameSy  and  Glascodine,  for  the 
respondent. 

The  arguments  were  the  same  as  in  the  court 
below. 

Liord  Esher,  M.B. — ^In  the  present  case  the 
question  turns  on  the  construction  of  sections 
2  and  25  of  the  Arbitration  Act,  1889.  Section 
2,  if  it  stood  alone,  would  no  doubt  relate  only 
to  submissions  entered  into  after  the  commence- 
ment of  the  Act.  That  is  an  ordinary  rule  of  con- 
struction— that  an  Act,  unless  it  is  expressly  said  to  be 
so,  is  not  retrospective.  It  would  apply,  therefore,  to 
submissions  which  were  entered  into  after  the  Act 
came  into  force,  but  even  to  those  submissions  it  would 
add  something  which  they  did  not  already  contain. 


The  argument,  therefore,  that  the  Legisbtiire  would 
not  assume  to  alter  the  intention  of  the  putin  i» 
fallacious.  But  in  the  present  case  this  submii^oQ, 
which  was  made  before  the  Act  came  into  force,  is 
silent  as  to  the  costs  of  the  reference.  If  section  1 
applies  to  it,  therefore,  it  reads  into  the  submissioQ  a 
power  to  the  arbitrators  to  deal  with  those  ooeli, 
unless  a  contrary  intention  is  expressed  thereiiL  Bid 
section  2  of  the  Act  does  not  stand  alone.  There  is 
section  25,  which  says  that  "this  Act"  shall  apply  to 
arbitrations  commenced  after  the  Act  in  pursuance  of 
an  agreement  or  submission  entered  into  before  the 
Act.  "This  Act"  means  the  whole  of  the  Act, in- 
cluding section  2,  and  not  merely,  as  the  respondoto 
contend,  "  so  much  of  this  Act  as  relates  to  proceed- 
ings in  arbitrations."  There  is  nothing  either  in  tbe 
context  or  the  subject-matter  of  the  Act  whidi  ochq- 
pels  us  so  to  read  it.  Therefore  if  the  whole  Ad 
applies  to  arbitrations  commenced  after  the  Act  in 
pursuance  of  submissions  before  the  Act— whidiis 
precisely  the  case  here — section  2  applies,  sad  if 
section  2  applies  the  arbitrators  have  power  to  give 
costs.  When  it  is  remembered  that,  under  the  dd  j 
system,  if  a  submission  was  silent  as  to  the  costs  of 
tne  reference,  neither  the  arbitrator  nor  the  court  had 
power  to  award  them  to  the  successful  parly,  bat  eidr 
party  had  to  pay  his  own  costs,  the  justice  of  sndi  an  i 
addition  becomes  apparent,  and  it  may  well  have  been 
that  the  Legislature,  knowing  this,  sought,  by  aecdon 
2,  to  remedy  this  injustice,  and  by  section  25  made 
the  whole  Act,  including  the  enactments  of  sectioa  2, 
applicable  to  such  a  case  as  the  present. 

I  am  therefore  unable  to  agree  with  the  dedaioB  d 
the  Divisional  Court,  and  I  thmk  that  this  appeal  most 
be  allowed. 

Lopes,  L.J. — In  this  case  all  the  proceedings  in  the 
arbitration  took  place  after  the  1st  of  January,  18^, 
but  the  submission,   which  gave  no  power  to  the 
arbitrator  to  award  costs,  was  entered  into  before  that 
date.     The  Divisional  Court  have  held  that  the  Act 
gave  the  arbitrators  no  power  to  award  costs,  and 
fiiey  have  therefore  set  aside  the  award.     I  am  raahk 
to  agree  with  them.     The  question  entirely  depends 
on    the    construction  of    sections  2  and  25  of  the 
Arbitration  Act,  1889.      The  object  of  section  2  is  to 
bring  some  useful  provisions  of  general  applicsfaOitT 
into  every  submission  unless  the  contrary  is  ezpressn 
in  the  submission,  among  them  being  the  powff  to 
arbitrators  to  deal  with  the  costs.      I  agree  that  if  it 
stood  alone  that  section  would  apply  only  to  wh- 
missions  entered  into  after  the  passing  of  the  Act 
But  then  comes  section  25,  by  wnich  "this  Act"  is 
made  applicable  to  such  a  case  as  the  present  where 
the  arbitration  is  after  and  the  submission  before  the 
commencement  of   the  Act.      Clearly  "this  Act" 
means  the  whole  Act,  and  includes  section  2  and  the 
schedule.      It  is  impossible  therefore  to  escape  the 
conclusion  that  section  2  is  intended  to  apply  to  sodi 
a  case  as  the  present,  nor  is  it  unreasonable  that  it 
should  do  so,  considering,  as  the  Master  of  the  Bolls 
has  pointed  out,  that  if  tlie  submission  was  silent  oo 
the  subject  there  was  no  power  under  the  old  rules  to 
award  costs  to  a  successful  party,  however  heavy  1^ 
might  be.    In  my  opinion  tiie  section  was  introduced 
to  avoid  this  hardship.      I  therefore  agree  that  this 
appeal  must  be  allowed. 

KA.Y,  L.  J.— I  am  of  the  same  opinion.  The  Master 
of  the  Bolls  has  so  exactly  expressed  my  viev  of  the 
case  that  I  have  nothing  to  add. 

Appeal  alltnved. 

Solicitors  for  the  appellant,  Crrufidt^  A  Co.,  foi 
Home  ik  WilliafM,  LlaneUy. 

Solicitors  for  the  respondent,  FXefd^  ifcsrw,  <t  Ct^ 
for  Johnson  &  Stead,  Llanelly. 
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High  Coubt. 


In  re  "Webster. 


High  Court. 


W^  <!Couct  of  3Ku£rtice. 


Chan.  Div. 
North,  J.  ^ 


March  10. 


In  re  WEBSTER,  (a.) 


Solicitor — Costs — Common  order  to  tax — Suppression  of 
material  /ads — liight  to  obtain  second  order  of  course 
—Solicitors  Act,  1843,  s.  37. 

A  client  is  not  entitled  to  obtain  a  second  common  order 
to  tax  as  of  course  where  he  has  allowed  the  first  to  lapse 
hy  effluxiMi  of  time^  nor  may  he  suppress  material  facts 
in  Staining  the  order. 

Motion. 

This  was  an  application  by  a  solicitor  to  discharge 
a  oommon  order  to  tax  his  bill  of  costs. 

The  client,  Peat,  issued  a  writ  in  the  Queen*s  Bench 
Diyision  against  the  solicitor,  Webster,  on  the  27th  of 
June,  1890,  for  a  sum  of  money  alleged  to  have  been 
leceived  by  the  solicitor  for  the  client's  use.  On  the 
Ist  of  July,  1890,  the  solicitor  delivered  his  bill  of 
costs,  and  on  the  17th  of  July  he  delivered  his 
defence  in  the  action,  in  which  he  claimed  to  be 
entitled  to  set  off  an  amount  equal  to  the  plaintiff's 
daim  for  professional  charges  and  other  items.  On 
the  30th  of  July,  1S90,  issue  was  joined  and  a  settled 
account  pleaded.  On  the  1st  of  October,  1890,  the 
plaintiff  obtained  ex  jmrte  in  the  Chancery  Division 
the  oommon  order  for  taxation  of  the  defendant's 
hiU.  No  mention  of  the  existing  action  was  men- 
tioned on  this  application. 

The  order  was  served  on  the  defendant  on  the  29th 
of  October,  1890.  On  the  3rd  of  December,  1890,  the 
daintiff  commenced  a  second  action  in  the  Queen's 
Bench  Division  against  the  defendant,  claiming  a 
further  sum  in  respect  of  money  received  by  the 
defendant  for  the  use  of  the  plaintiff.  On  the  3rd  of 
February,  1891,  an  order  was  made  consolidating  the 
two  actions.  On  the  5th  of  February  the  defendant 
delivered  his  defence  claiming  the  same  set  off  as  in 
the  other  action.     Both  actions  were  entered  for  trial. 

On  the  11th  of  February  the  plaiutiff  obtained  a 
second  common  order  to  tax.  No  mention  of  the 
former  order  or  of  the  existing  actions  were  made  on 
this  application.  This  order  was  served  on  the  16th 
of  February.  Notice  of  motion  was  given  to  discharge 
this  order  for  irregularity  upon  the  grounds  of  the  sup- 
pression of  material  facts  in  the  petition  on  which  the 
Older  was  made,  and  that  the  application  for  the 
order  ought  to  have  been  made  to  the  Queen's  Bench 
Division,  in  which  the  consolidated  actions  were 
pending,  and  that  the  order  did  not  contaiu  any 
special  directions  applicable  to  the  case. 

Oswald^  for  the  solicitor. — ^The  order  of  the  11th  of 
February  was  irregular  and  should  be  discharged. 
The  order  of  the  Ist  of  October  to  tax  exhausted  the 
client's  remedy  by  order  of  course.  The  effect  of  the 
order  is  to  prevent  the  solicitor  from  commencing  any 
proceedings  in  regard  to  his  bill  pending  the  reference 
for  taxation.  The  order  of  the  11th  of  February  was 
obtained  by  a  suppression  of  material  facts :  In  re 
Thompson,  34  W.  E.  112,  30  Ch.  D.  441 ;  Seton  on 
I>ecree8,  4th  ed.,  p.  604;  In  re  Faringtonj  33  Beav. 
346, 13  W.  R.  Ch.  Di«.  85 ;  In  re  Barnard,  2  De  G.  M. 
&  G.  359.  The  ap^cation  should  be  made  to  the 
Queen's  Bench  Divimon :  In  re  Pollard,  36  W.  R.  515, 
20  Q.  B.  D.  656. 

Foa,  for   the   client. — ^There   is   nothing   in   the 

a.)  Bejwrted  by  Fbakcis  T.  Duka,  Esq.,  Barrister- 
at-Law« 


Solicitors  Act  to  show  that  a  second  order  of  course 
cannot  be  obtained.  The  form  of  order  is  the  same 
in  both  divisions :  Lumley  v.  Brooks,  37  W.  B.  454,  41 
Ch.  D.  323. 

Oswald  repHed. 

North,  J. — The  order  of  the  1st  of  October  pro- 
duced an  effect,  though  it  was  not  served  on  the  solici- 
tor until  the  29th  of  October,  and  on  the  next  day 
became  ineffectual  for  the  future  by  the  lapse  of  time, 
as  it  was  always  capable  of  being  put  in  force  against 
the  solicitor  if  he  had  taken  any  proceedings  againsft 
his  client  to  recover  his  costs.  Nothing,  however, 
was  done  under  the  order.  The  first  point  urged  on 
behalf  of  the  solicitor  is  that  the  order  of  the  1st  of 
October  exhausts  the  client's  statutory  remedy  by 
order  of  course,  and  that  he  could  not  afterwards  ob- 
tain a  second  order  of  course  to  tax  the  same  bill.  A 
further  point  was  that  material  facts  were  suppressed 
when  the  second  order  was  obtained.  I  think  that 
when  a  client  has  obtained  the  common  order  to  tax, 
which  prevents  the  solicitor  from  suing  the  cUent  for 
the  bill  during  the  reference,  the  client  ought  not  to 
apply  for  a  precisely  similar  order  of  course,  suppres- 
sing tlie  fact  that  a  prior  order  had  been  obtained 
and  allowed  to  become  ineffectual.  If  he  could  do 
so  it  would  follow  that  a  client  might  obtain  monthly 
successive  orders  of  course  for  taxation,  and  during  a 
whole  year  prevent  the  solicitor  from  taking  any  pro- 
ceedings for  the  recovery  of  his  bill.  I  do  not  think 
the  Act  intended  him  to  have  this  power.  A  second 
order  upon  special  grounds  he  might,  of  course,  be 
entitled  to. 

The  existence  of  the  action  which  the  client  had 
commenced  against  the  solicitor,  and  in  which  the 
amount  of  the  bill  of  costs  was  set  off,  was  a  second 
fact  suppressed.  The  form  of  order  in  such  a  case 
is  in  a  <ufferent  form.  The  order  for  taxation  after 
action  brought  provides  for  the  stay  of  further  pro- 
ceedings against  the  cHent  in  respect  of  the  biU  pend- 
ing the  reference,  and  if  anything  is  duo  to  the  solicitor 
for  the  taxation  of  his  costs  of  the  action,  and  the 
addition  of  the  amount  to  the  sum  found  due.  In  the 
present  case  other  matters  than  the  bill  of  costs  only 
are  involved,  and  the  order  was  obtained  by  a  sup- 
pression of  material  facts. 

The  question  arises  whether  I  shall  discharge  the 
order  altogether  as  having  been  irregularly  obtained, 
or  whether  it  should  be  left  standing  so  far  as  it 
directs  the  master  to  tax  and  certify  the  amount  due. 
As  a  general  rule  an  irregiilar  order  should  be  dis- 
charged. In  In  re  Thompson  the  Court  of  Appeal, 
whilst  holding  that,  imder  the  circumstances,  the 
clients  ought  not  to  have  obtained  the  common  order 
to  tax,  but  ought  to  have  obtained  a  special  order 
upon  a  statement  of  the  facts,  yet  allowea  the  order 
to  stand,  but  not  allowing  the  clients  the  costs  of  ob- 
taining it.  Followiog  this  case,  I  leave  the  order  which 
directs  the  taxation  of  costs  standing,  and  discharge 
the  x)art  which  directs  payment  of  the  amount  found 
due. 

The  question  of  payment  of  the  costs  of  this 
application  and  of  the  amount  to  be  certified  under 
the  order  for  taxation  I  leave  to  be  dealt  with  by  the 
judge  at  the  trial. 

Solicitors,  W,  S,  Webster;  H.  K,  Chw. 
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High  Court. 


In  re  Cordova  Union  Gold  Co.  (Limited). 


High  CorBT. 


Chan.  Div.   ]  Mav  14 

Kekewich,J.]-  May  14. 

In  re  Cordova  Union  Gold  Co.  (Limited),  (a.) 

Company — Winding  up — Calls — Agreement  to  pay  un- 
paid capital  at  future  dates — Right  of  li(]uidator  to 
immediate  call  of  xohole  sum — **  Liability  ** — Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  ss.  7,  102. 

By  an  agreement  made  on  the  reconstruction  of  a 
conxpany  it  was  provided  that  the  new  company  should 
allot  to  the  shareholders  shares  in  proportion  to  their 
paid-up  capital  in  the  old  company,  and  that  the  sums 
remaining  unpaid  on  such  new  shares  should  he  paid  to 
the  new  company  on  certain  fixed  dates,  the  last  two  of 
which  had  not  yet  arrived.  The  agreement  was  con- 
firmed, and,  in  response  to  a  circular  by  the  new  com- 
pany inviting  applications  for  shares  on  the  terms  of  the 
agreement,  the  respondents  applied  for  and  received  allot- 
ments of  shares.  In  the  memorandum  of  association  of 
the  new  company  it  was  stated  that  one  of  the  objects  of 
tJie  company  was  to  carry  out  the  agreement;  it  was 
adopted  by  and  scheduled  in  full  to  the  articles.  The 
new  company  was  now  being  wound  up  compulsoriJy,  and 
the  liquidator  applied  for  an  order  for  the  immediate 
payment  of  all  the  unpaid  instalments. 

Held, ,  thai  the  contract  Jiad  been  superseded  hf  the 
statutory  rights  of  the  liquidator,  and  thai  he  ums  entitled 
to  an  immediate  call. 

Adjourned  summons. 

This  was  an  application  by  the  official  liquidator  of 
the  company  that  a  call  to  l^e  amount  of  one  shilling 
per  share  might  be  made  in  respect  of  two  instalments 
of  sixpence  per  share  i)ayable  under  the  terms  of 
the  allotment  on  the  1st  of  August,  1891,  and  the  1st 
of  Februaiy,  1892,  respectively. 

The  winding-up  order  was  made  in  March,  1890, 
and  the  liquidator  now  proposed  to  call  up  all  that 
remained  unpaid  on  the  shares.  This  was  resisted  by 
some  of  the  contributories  imder  the  following  cir- 
cumstances. 

The  company  was  registered  in  October,  1888,  for 
the  purpose  of  acquiring  the  business  and  property  of 
the  Union  Gold  Co.,  and  to  adopt  and  carry  into 
effect  an  agreement  of  the  8th  of  October,  1888,  made 
between  the  Union  Gold  Co.  of  the  one  part  and 
Joseph  Wace,  on  behalf  of  the  Cordova  Co.,  of  the 
other  part. 

By  the  agreement  the  new  company  were,  in  con- 
aderation  of  the  sale,  to  allot  to  every  member  of 
the  old  company  in  respect  of  each  share  held  by 
him  on  whicn  20s.  stood  credited  on  the  books  of 
the  old  company  one  £1  share  in  tiie  new  company 
with  15s.  credited  as  paid  thereon,  and  a  similar  pro- 
portion in  respect  of  shares  on  which  less  was  cre<uted 
as  paid.  The  sum  remaining  to  be  paid  up  on  each 
fihiure  to  be  allotted  by  the  new  company  was  to  be 
payable  to  the  new  company  as  folh>ws: — Is.  per 
share  on  allotment;  Is.  per  share  on  tiio  1st  of 
February,  1889 ;  6d.  per  share  on  the  Ist  of  August, 
1889 ;  6d.  per  share  on  the  Ist  of  February,  1890 ; 
6d.  per  share  on  the  1st  of  August,  1890;  6d.  per 
share  on  the  1st  of  February,  1891;  6d.  per  share 
on  the  1st  of  August,  1891 ;  and  6d.  per  shcure  on  the 
1st  of  February,  1892. 

This  agreement  was  mentioned  in  the  memorandum 
of  association,  where  it  was  stated  that  one  of  tiie 
objects  of  the  new  company  was  to  adopt  and  carry  it 
out.  The  articles  of  association  provided  for  its 
adoption,  and  it  was  scheduled  in  fuU  to  the  articles. 

'&Q  shareholders  in  the  old  company  passed  resolu- 

(a.)  Eeported  by  H.  C.  Eopbe,  Esq.,  BarriBter-at- 
Law. 


tions  confirming  the  aCTeement,  uid  the  new  compinj 
then  sent  them  a  circuLar  inviting  them  to  take  sfaara 
on  tiie  terms  of  the  agreement. 

It  was  admitted  that  the  respondents  had  taka 
their  shares  on  these  terms. 

WarmingUm,  Q,C,,  and  A,  Cross,  for  the  smmnons. 
— The  court  is  not  bound  by  the  agreement ;  it  cu 
order  the  shareholders  to  pay  up  what  remains  unpaid 
on  their  shares  without  attencung  to  any  contract  as 
to  when  and  how  calls  shall  be  paid :  Companies  Ad, 
1862,  s.  102.  The  winding-up  order  has  oveiriddcn 
the  agreement,  and  their  only  remedy  is  against  the 
company.  If  that  is  not  the  case,  still  they  are  not 
witlun  section  25  of  the  Act  of  1867.  The  contract  is 
between  the  shareholders  and  the  company. 

W,  D,  Rawlins,  for  the  shareholders. — ^The  court 
will  not  alter  the  bargain  which  has  been  made, 
adopted  in  the  circular,  and  staled  in  the  memoran- 
dum and  articles.  The  question  is  within  the  discre- 
tion of  the  court:  Waterhouse  v.  Jamieson,  L.  B.S 
H.  L.  Sc,  29,  18  W.  E.  H.  L.  Dig.  8. 

Bjekewich,  J. — ^This  company  is  being  wonndi^ 
by  the  court,  and  the  application  is  made  by  tlte 
official  liquidator  to  enable  nim  to  discharge  his  doty 
to  the  court  and  to  those  whom  he  represents.    That 
may  be  important,  because  there  might  be  adifferenoe 
on  a  question  of  a  like  character  if  it  arose  in  a 
voluntary  winding  up.     The  contributories  say,  ia 
answer  to  the  call,  "  We  stand  on  our  contract,  we  are 
prepared  to  pay  what  the  conti-uct  obliges  us  to  pay, 
and  at  the  time  mentioned  in  the   contract;  there 
is  no  suggestion  that  we  are  playing  false,  but  we  aze 
not  liable  to  pay,  and  we  decline  to  pay  in  advance  of 
the  date  named  in  l^e  contract."     That  contract  is 
found  in    the  agreement  imder  which  the  prettnt 
company  purchased   their  assets.     True,  they  par- 
chased    under   a    scheme  for  the    reconstruction  d 
another    company,    but    that    is    immaterial.     The 
company  acquired  their  property  on  the  terms  d 
issuing  shares  to  certain  persons,  and,  according  to 
clause  6  of  the  agreement  to  purchase,  the  shares 
which  those  persons  took  as  piart  of  the  pnrchase* 
money  were  to  be  paid  for  by  certain  instalmeola 
Without  goin^  through  the  articles  of  associatioa, 
which  expressly  confirm  the  contract,  I  take  it  tint 
all  those  articles  must  be  read  with  reference  to  the 
contract,  and  that,  unless  the  parties  bound  by  the 
contract  are  themselves  content  to  vary  that  clause, 
they  must  be  construed  as  preventing  the  companj 
from  demanding  payment  for  the  shares  except  nnder 
the  contract.    The  contract  is  valid  and  dear,  bnt  it 
seems  to  me  that  it  is  a  contract  intended  io  endure 
only  during  the  life  of  the  company,  and  to  hare  no 
application  after  its  dissolution — ^that  is,  a  dissolntiai 
in  the  sense  of  a  winding  up  by  the  court,  for  the 
company  is  still  in  existence.      I  say  that  for  tins 
reason.    The  Legislature  has  said  that  not  only  shall 
companies  have  powers  of  winding  up  similar  to  those 
whidi  every  partnership  has,  but  subject  to  the  oonxt, 
but  there  shall  be  also,  in  the  interest  of  crediton, 
power  to  direct  a  winding  up  by  the  court,  and  then 
new  riehts  shall  intervene.     There  is  no  occasion  to 
trace  the  histonr  of  winding  up,  but  if  my  reooUectioD 
is  right   the  nrst  Act  to    introduce  the  rights  of 
creditors  was  an  Act  of  1856.    At  ail  events,  seariy 
forty  years  ago  the  Legislature  interfered  in  faTOor  of 
creditors,   and  since  that   time,  thn>ugh  an  <^off 
called  a  liquidator,  the  creditors  have  had  a  right 
beyond  the  ordinary  li^ht  to  insist  on  the  assets  of 
the  company  being  realized  and  distribated  rateably 
between  them.    Tnat  right  having  sux^enrencd  seems 
to  me  to  be  destruction  to  the  contract  which  no 
doubt  endured  durine  the  life  of  the  company.    Oae 
constantly  has  to  aeel  with  contracts  intended  to 
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High  Court. 


endure  to  eternity,  but  limited  as  I  have  mentioned. 
Contracts  for  the  supply  of  goods  and  things  of  that 
kind,  all  of  which  are  binding  on  the  company,  and 
are  equally  binding  after  the  mssolution  in  the  sense 
that  tlxe  contracting  parties  can  sue  for  damages,  but 
it  has  never  been  suggested  that  a  company  is  really 
bound  to  accept  the  goods  after  an  order  for  its  wind- 
ing up  has  been  made.  The  necessary  breach  of  con- 
tract IS  an  essential  element  of  the  case,  and  damages 
aie  assessed  on  that  footing. 

Mr.'Kawlins  says  that  this  contract  has  this  pecu- 
liar character,  that  the  company  have  purchased  the 
property  on  the  faith  of  it,  and  issued  shares  to  his 
•clients  on  certain  terms.  That  is  so,  but  it  makes  no 
difference.  They  must  be  taken  to  have  sold  their 
property  with  knowledge  of  the  provisions  of  the  Act 
of  1862,  and  that  if  these  provisions  defeat  the  con- 
tract they  are  defeated,  notwithstanding  the  contract. 
It  often  happens  that  a  vendor  takes  his  purchase- 
money  in  shares,  and  sometimes  these  shares  are  not 
taken  as  fully  paid-up.  He  is  liable  for  the  amount 
not  paid,  al&ough  he  may  have  stipulated  not  to  pay 
for  a  certain  time.  However,  that  is  not  really  an 
argument,  it  is  tho  same  case,  but  I  point  it  out  to 
thow  that  if  that  argument  is  to  prevail  it  will  have 
an  extensive  operation. 

Section  102  of  the  Companies  Act,  1862,  enables  the 
-court  to  make  a  caU  and  to  make  an  order  to  enforce 
at  to  the  extent  of  the  liability  of  the  contributories, 
and,  unless  they  can  show  that  they  are  not  liable,  the 
call  may  be  niade  for  the  money  in  question.  Mr. 
Rawlins  does  not  say  that  his  clients  are  not  liable,  but 
that  they  are  not  liable  in  prcssentu  I  turn  to  section 
7,  uid  I  find  that  the  liability  of  a  member  may  be 
limited  to  the  amoimt,  if  any,  unpaid  on  the  shares 
respectively  held  by  them. 

1  must  read  those  words  into  section  102,  where  it 
is  said  that  a  call  may  be  made  to  tho  extent  of  the 
shareholder's  liability.  The  extent  is  fixed  by  the 
memorandum  of  association,  and  may  be  of  the 
character  mentioned  in  section  7,  but  of  no  other, 
except  that  by  guarantee  and  so  forth.  The  limita- 
tion here  of  the  amount  payable  is  a  limitation  to 
"ttie  amount  unpaid.  The  liability  for  the  i)ayment 
remains,  so  the  court  may  make  a  call,  and,  if  I  am 
right  as  to  the  contract  enduring  for  the  life  of  the 
<»mpany  only,  their  only  remedy  is  in  damages.  It 
follows  that  the  liquidator  is  entitled  to  call  up  what 
remains  unpaid  on  the  shares.  Mr.  Bawlins'  last 
hope  lay  in  the  discretion  of  the  court.  The  court  is 
homid  to  see  that  the  creditors  are  paid.  If  I  have 
such  a  discretion  I  shall  not  exercise  it  in  favour  of 
the  respondents,  when  many  of  tho  contributories  in 
a  similar  position  have  taken  a  different  view.  It 
would  be  hard,  because  the  court  is  merciful,  to  let  off 
nxteen  persons  who  have  fought  and  failed,  and  for 
the  same  reason  I  think  they  must  pay  the  costs  of 
the  adjournment. 

Solicitors,  Arthur  Ileiron;  Hemlmll  Fereday, 


^^oK.}  Jan.  22.  23,  31. 

In  re  Mabbett. 
Pitman  v.  Holborrow.  (a.) 

Annuity  —  Life  annuity  charged  on  land — Pmocr  of 
trustees  to  sell  land  and  purchase  Government  annuity 
—Deaih  of  annuitant  before  completion  of  sale — liiyht 
of  representatives  to  value  of  annuity, 

A  testatrix  hequeathed  life  annuities  charged  on  land^ 

(a.)  Reported  by  James  H.  Bakewell,  Esq.,  Bar- 
rister-at-Law. 


andf  subject  to  the  annuities ^  devised  the  land  to  trustees 
on  trust  for  eaJt,  By  codicil  she  empowered  the  trustees 
to  purchase  Government  annuities^  to  be  in  place  of  the 
annuities  given  by  her  wilU  and  directed  that  the  pur- 
chase-money  should  be  a  first  charge  on  ilie  proceeds  of 
sale  of  the  landy  and  that,  upon  purchase  of  the  Govern^ 
ment  annuities,  the  land  should  be  discharged.  The 
trustees  sold  the  land,  and^  pursuant  to  the  conditions  of 
sale,  a  sufficient  sum  was  deposited  in  a  bank  for  the 
purchase  of  the  Government  annuities^  but  such  annuities 
were  not  actually  purchased.  One  of  the  annuitants 
died  after  the  date  of  tht  contract  of  sale,  but  before 
completion  or  payment  of  the  purchase-money.  Anotlier 
annuitant  died  subsequently  to  completion, 

Heldy  that  the  representative  of  the  annuitant  who  died 
before  completion  was  not  entitled  to  the  value  of  her 
annuity,  but  that  the  representative  of  the  other  annuita/nt 
was  so  entitled. 

Adjourned  summons. 

Mary  Mabbett  by  her  will,  dated  tho  14th  of 
November,  1889,  ffave  certain  annuities,  which  she 
charged  on  specified  parts  of  her  real  estate,  including 
an  annuity  of  £10  per  annum  to  Mary  Reed  for  her 
life,  an  annuity  of  £20  per  annum  to  John  Beed  for 
his  life,  and  annuities  to  Thomas  Hooper  and  others 
during  their  respective  lives,  and  subject  to  such 
annuities  the  testatrix  devised  the  real  estates  charged 
therewith  to  her  trustees  upon  trust  to  sell  the  same 
and  divide  the  proceeds  of  sale  as  therein  mentioned. 
The  testatrix  devised  and  bequeathed  her  residuary 
real  and  personal  estate  te  her  trustees  upon  trusts 
for  sale  and  conversion  and  division  of  the  net  pro- 
ceeds as  therein  mentioned,  and  directed  that  a  por- 
tion of  such  net  proceeds  should  be  invested,  and  the 
income  thereof  paid  te  Sarah  Pitman  during  her  life, 
and  on  her  decease  tho  capital  should  be  laid  out  in 
the  purchase  of  Government  annuities  for  Frances 
Pitman  and  Louisa  Pitman,  or  the  survivor  of  them, 
as  therein  mentioned. 

By  a  codicil,  dated  the  23rd  of  November,  1889,  the 
testatrix  gave  an  annuity  of  £10  per  annum  to  Frances 
Pitman  for  her  life,  and  charged  the  same  on  specified 
real  estate,  and  gave  a  like  annuity  to  Louisa  Pitman, 
and  charged  the  same  on  other  real  estate,  and  pro- 
ceeded:— **I  declare  that  my  trustees  may  purcnase 
Government  annuities  for  tne  annuitants  named  in 
my  will  or  any  codicil  thereto  for  the  respective 
amoimts  of  the  annuities  given  to  them  by  my  will 
or  any  codicil  thereto ;  such  Government  annuities,  if 
purchased,  to  be  in  place  of  the  annuities  given  by 
my  will  or  any  co(ucil  thereto,  and  the  purchase- 
money  of  such  Government  annuities  and  the  legacy 
duty  thereon,  and  all  charges  6uid  ex^jenses  connected 
with  the  purchase  thereof  to  be  provided  out  of  and 
to  be  the  first  charge  upon  the  proceeds  of  sale  of  the 
respective  estates  upon  which  the  said  annuities  are 
respectively  charged,  and  the  said  estates,  upon  the 
purchase  of  Government  annuities,  to  be  respectively 
discharged  from  the  payment  of  the  annuities  respec- 
tively charged  thereon.** 

The  testatrix  died  on  the  18th  of  May,  1890.  Mary 
Reed  died  in  September,  1890,  and  was  buried  on  the 
21st  of  that  month.  No  representation  had  been 
taken  out  to  her.  Her  annuity  was  paid  down  to  the 
date  of  her  death. 

The  real  estate  charged  with  the  annuities  of  Mary 
Reed,  John  Reed,  and  Thomas  Hooper,  and  with  the 
annuity  given  by  the  codicil  to  Louisa  Pitman,  was 
by  direction  of  the  trustees  put  up  for  sale  by  auction 
in  lots,  and  sold  on  the  7th  of  August,  1890.  By  the 
conditions  of  sale  it  was  provided  that  the  vendors 
should  purchase  Gk)vemment  annuities  in  place  of  the 
annuities  charged  on  the  properties  comprised  in  the 
sale,  thereby  discharging  such  prox>ertie8  from  such. 
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High  Coxjbt. 


Eeg.  v.  Hxjlton. 


High  Couk. 


Q.  B.  Div.  (Day  and  1 
Lawrance,  JJ.)      f 


April  30. 


Reg.  V,  HuLTON.  (a.) 


'Gaming — Bet— Lottery — Prize  for  naming  winners  of 
horse  races— Betting  Ad,  1853  (16  &  17  Vict,  c.  119), 
ss,  1,  3,  ^^—Betting  Act,  1874  (37  Vict.  c.  15),  s,  3, 
sub-section  (3)— 42  Geo,  3,  c.  119,  s,  2—4  Geo,  4,  c. 
60,  «.  41. 

ul  neiospaper  proprietor  puhlished  weekly  a  book  of 
racing  intelligence,  which  contained  a  coupon  annoimcing 
iJiat  sums  of  money  toould  be  given  to  persons  who  correctly 
inserted  the  names  of  the  winning  horses  in  certain  races 
J^named  on  the  coupon)  which  were  to  take  pluce  in  the 
ensuing  weelc.  The  book,  with  the  coupon,  was  sold  at 
the  price  of  one  penny. 

Held,  that  the  transaction  was  not  a  bet  or  a  lottery 
within  the  Betting  Acts,  1853  and  1874,  or  the  Acts  42 
Geo.  3,  c.  119,  and  4  Geo,  4,  c.  60. 

Case  stated  by  the  stipendiary  magistrate  for  the 
city  of  Manchester  under  42  &  43  Vict.  c.  49. 

At  a  court  of  summary  jurisdiction  in  the  city  of 
"Manchester  four  informations  were  preferred  against 
the  respondent,  charging  him  with  ofiPences  against 
the  Betting  Act,  1874,  s.  3,  sub-section  (3),  the  Bet- 
ting Act,  1853,  ss.  3  and  4,  and  the  Act  4  Geo.  4,  c. 
60  (for  the  suppression  of  illegal  lotteries),  s.  41. 
The  material  facts  were  as  follows : — 
The  respondent  was  the  proprietor  and  publisher 
of  the  Sporting  Chronicle  ana  other  publications,  and 
•carried  on  his  business  at  large  offices  at  Manchester, 
rated  at  £375  per  annum,  and  containing  plant  worth 
£14,000.  He  published  every  Saturday  a  small  book 
•called  the  Weekly  Handicap  Book,  or  Racing  Record, 
the  retail  price  of  which  was  one  penny.  It  contained 
A  variety  of  information  about  past  and  future  horse 
races,  and  on  the  last  pa^e  of  each  number  was  a 
coupon,  which  was  the  subject  of  these  charges.  This 
<20upon  was  in  the  following  form:— "The  weekly 
coupon.  Eighty  pounds  for  six  winners  on  one 
coupon,  or  forty-five  pounds  for  five  winners  on  one 
coupon.  In  case  of  general  failure,  a  consolation 
award  of  ten  pounds  for  four  winners  on  one  coupon. 
The  following  races  are  selected  for  the  ensuing 
week: — *'  Then  followed  a  list  of  six  horse  races 
whidi  were  to  be  run  in  the  ensuing  week,  with 
spaces  for  the  insertion  opposite  the  name  of  each 
race  of  the  name  of  a  horse  to  be  selected  by  th^ 
Jholder  of  the  coupon.  The  coupons,  when  filled  up, 
twere  to  be  sent  to  the  respondent's  office  by  a  certain 
idate. 

There  was  evidence  that  the  races  named  in  the 
•coupon  were  carefully  picked  out  with  a  view  to  make 
the  selection  of  the  winning  horses  very  difficult.. 
27,000  coupons  of  the  Handicap  Book  publirfied  on  the 
16th  of  August,  1890,  were  returned  to  the  offices  duly 
filled  up ;  not  one  contained  six  winners,  or  even  five ; 
.one  contained  four  winners,  and  £10  was  sent  to  the 
person  who  filled  it  up.-  ..    ,. 

The  Betting  Act,  1853,  provides  (section  1)  that 
**  no  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof  .  .  .  betting  with 
pei'sons  resorting  thereto ;  or  for  the  purpose  of  any 
money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  keeper,  or  person  as 
iaforesaid,  as  or  for  the  consideration  for  any  assur- 
.ance,  imdertaking,  promise,  or  agreement,  express  or 
implied,  to  pay  or  give  thereafter  any  money  or  valu- 
able thing  on  any  event  or  contingency  of  or  relating 

^o.)  Eeported  by  T.  E.  Colqtthoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


to  any  horse  race,  or  other  race,  fight,  game,  apart, 
or  exercise,  .  .  .  and  every  house,  &c.,  opened, 
kept,  or  used  for  the  purposes  aforesaid,  or  any  of 
them,  is  hereby  declared  to  be  a  common  nniaaoce, 
and  contrary  to  law." 

Section  3  imposes  a  penalty  (on  summary  coinic- 
tion)  upon  the  owner  or  occupier  of  a  house  who  qks 
the  same,  or  permits  the  same  to  be  used,  for  the 
purposes  above  mentioned. 

Section  4  imposes  a  penalty  upon  such  owner  or 
occupier  who  shall  receive  money  "as  a  deposit  oa 
any  bet  on  condition  of  paying  any  sum  of  money  or 
other  valuable  thing  on  the  happening  of  any  event 
or  contingency  of  or  relating  to  a  horse  race,  &c" 
and  upon  "  any  person  giving  any  acknowledgment, 
note,  security,  or  draft  on  the  receipt  of  any  money  or 
valuable  thing  so  paid  or  given  as  aforesaid,  pm- 
porting  or  intended  to  entitle  the  bearer  or  any  otia 
person  to  receive  any  money  or  valuable  thing  on  A* 
happening  of  any  such  event  or  contingency  as  afow- 

The  Betting  Act,  1874,  s.  3,  unposes  a  pawltyon 
any  person  sending,  exhibiting,  or  publishing  any 
letter,  circular,  telegram,  placard,  handbill,  card,  « 
advertisement  (3)  '*  inviting  any  person  to  make  or 
take  any  share  in  or  in  connexion  with  any  sadi  bet 
or  wager." 

42  Geo.  3,  c.  119,  s.  2,  prohibits  the  keeping  of  "any 
office  or  place  to  exercise,  keep  open,  show,  or  eipwe, 
to  be  played,  drawn,  or  thrown  at  or  in,  either  bydiee, 
lots,  cards,  balls,  or  by  numbers  or  figures,  or  by  any 
other  way,  contrivance,  or  device  whatsoever,  any 
game  or  lottery  called  a  little  goe,  or  any  c^ 
£)ttery  whatsoever  not  authorized  by  Parliament" 

4  Geo.  4,  c.  60,  s.  41,  imposes  a  penalty  upon  any 
person  selling  any  ticket,  chance,  or  share  in  inr 
h)ttery  (except  such  as  are  authorized  by  Parliameat) 
or  publishing  any  proposal  or  scheme  for  such  sBie, 
and  enacts  that  such  person  shall  be  deemed  tobei 
rogue  and  a  vagabond. 

The  magistrate  was  of  opinion  that  the  transadma 
proved  was  not  a  bet  or  a  lottery  within  the  abow- 
mentioned  Acts.  Tlie  question  for  the  oonit  vsi 
whether  that  view  was  correct. 

Poland,  Q,C,  {Horace  Avory  with  him),  for  the 
appellant. — ^The  publication  of  this  Weekly  Haiidiaf 
Book  is  an  invitation  of  persons  by  advertasementte 
take  a  share  in  connection  with  a  bet  or  wager.  13* 
penny  is  paid,  not  for  the  book  alone,  but  for  a  pro- 
mise to  pay  money  on  an  event  or  contingeng 
relating  to  a  horse  race.  It  is,  in  fact,  a  bet,  and  the 
respondent's  offices  are  used  as  a  betting  howc 
witidn  the  meaning  of  section  1  of  the  Betting  Ad, 
1853,  and  the  respondent  has  oommitted  offenc* 
within  sections  3  and  4  of  that  Act,  and  section  3,  m- 
^section  (3),-of  the  Betting  Act,  1874.  This  is  afao  a 
lottery :  it  is  a  **  distribution  of  prizes  by  lot  « 
chance  "  ("  Webster's  Dictionary  "V  for  thenam^ff 
the  winning  horses  is  so  difficult  that  skill  is  '"^^J* 
and  it  can  only  be  done  by  guesswork.  The  ^^^ 
the  penny  is  paid  for  the  book*  as  well  as  for  «» 
chance  of  a  prize  makes  no  difference:  ^<^"7' 
Blachman,  2  H.  &  C.  912,  12  W.  B.  C.  L.  ^Jf-^' 
Taylor  v.  Smetten,  11  a  B.  D.  207,  81  W.B.D«. 
116. 

Sir  Charles  BusseU,  Q,,C.  {Joseph  Walton  with  tojt 
for  the  respondent.— In  order  to  make  out  «^  ™r 
an  offence  under  the  Betting  Acts  it  must  be  »»• 
lished  that  the  respondent's  offices  are  a  gaming  Iwaj. 
and  it  is  dear  that  they  are  not  The  Betog  i^ 
1853,  is  intended  to  put  down  "«a**G;^ 
betting,"  as  is  shown  by  the  preamble:— "".'»»'■ 
a  kind  of  gaming  has  of  late  sprang  '^P,**^^'*^ 
the  injury  and  demoralization  of  improrident  penaw 
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by  the  opening  of  places  called  bettin<3^  houses  or 
offices,  and  the  receiving  of  money  in  advance  by  the 
owners  or  occupiers  of  such  houses  or  offices,  or  by 
other  persons  acting  on  their  behalf  on  their  promises 
to  pay  money  on  events  of  horse  races  and  the  like 
contingencies,"  What  the  respondent  does  is  merely 
to  offer  a  prize  (with  a  view  to  increasing  the  circula- 
tion of  his  weekly  racing  gfuido)  to  persons  who  are 
able,  whether  by  skill  or  chance,  to  select  the 
winning  horses  in  certain  races.  This  is  not  a  bet, 
for  there  is  no  mutuality  in  the  transaction.  [He  was 
stopped.] 

Polaml,  Q.Ci  replied. 

DAT,  J. — This  is  an  appeal  from  the  refusal  of  a  magis- 
trate to  convict  the  respondent  of  offences  under  the 
Betting  Acts  and  the  Lottery  Acts.    As  to  the  latter 
charge  I  am  clearly  of  opinion  that  this  is  not  a  lot- 
tery ;  it  is  not  a  distribution  of  money  by  chance ;  it  is 
not  like  a  lottery  or  within  the  mischief  of  a  lotter5\ 
It  would  be  difficult  also  to  say  that  this  was  a  bet,  it 
wasargued  that  it  was,  because  a  person  who  bought  one 
of  these  books  paid  a  penny  by  way  of  backing  the  six 
horses  whose  names  they  fiQed  in  on  the  coupon.     But 
the  person  who  takes  this  coupon  cannot  really  lose  any- 
thing, he  receives  a  prize  if  he  guesses  certain  winning 
horses  aright.     The  whole  system  is  evidently  a  scheme 
for  furthering  the  respondent's  business  by  increasing 
tiie  circulation  of  his  publications.      The  reward  is 
extremely  difficult  to  obtain,  the  chances  being  so 
▼ery  great  against  winning^.     It  is  nowhere  near  a 
bet.    Nor  does  the  transaction  come  within  the  words 
"receiving  money  as  a  deposit  on  any  bet  on  condition 
of  pajdng    any  money    on   the    happening  of   any 
erent  or  contingency  of  or  relating  to  a  horse  race." 
It  is  dear  from  the  preamble  and  from  the  whole 
scope  of  the  Act  that  those  words  are  intended  to 
prevent  people  who  do  make  bets  from  making  them 
m  such  a  way  as  to  contravene  the  statute. 

I  think,  therefore,  that  the  magistrate  was  perfectly 
tight.  If  this  is  a  demoralizing  practice,  as  to  which 
[  express  no  opinion,  it  is  for  the  Legislature  to 
nterfere,  and  not  for  us  to  misconstrue  Acts  of  Parlia- 
nent. 

Lavraxce,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed, 

SoHcitor  for  the  appellant,  The  Solicitor  to  the 
Trtasury, 

Solicitors  for  the  respondents,  CoUis  &  Mallximy 
or  Cuhhett,  Wheeler,  d'  CobbeU,  Manchester. 


a  B.  Div.  (Charles,  J.)  April  22. 

Bishop  of  BAJfOOR  v.  Parky. 

%ar% — Lease — Consent  of  Charity  Commissioners — 
Efect  of  lease  for  more  than  twentif-one  years  without 
consent— Charitable  Trusts  Amendment  Act,  1855(18 
<fe  19  Vict.  c.  124),  8.  29. 

A  lease  of  charity  property  for  more  tlian  twenty-one 
pa«,  mitde  vnthont  the  consent  required  by  section  29  of 
ie  Charitable  Trusts  Amendment .  Act,  1855,  does  not 
%urefor  any  purpose,  bid  is  absolutely  void,. 

Trial  of  the  action  before  Charles,  J.,  without  a 
ary. 

The  facts  of  the  case,  so  far  as  material  for  the  pur- 
•oses  of  this  report,  were  these : — 

The  plaintifFs  were  tho  trustees  of  Bishop  Row- 
luds's  Charity,  called  tho  Bottwnog  Grammar  School, 
-nd  as  such  were  the  owners  of  Llyslew  Farm,  in  tho 
•wish  of  Llanidan,  county  of  Anglesey. 


The  farm  was  occupied  by  John  Hughes  up  to  1872, 
and  as  he  had  spent  a  great  deal  of  money  upon  it  in 
the  shape  of  permanent  improvements,  the  trustees 
agreed  to  grant  him  a  lease  for  forty-five  years  at  a 
rent  of  £220  per  annum,  that  being  much  below  the 
real  value  of  the  property. 

A  lease  was  accordingly  executed  by  the  trustees  on 
the  10th  of  February,  1872.  The  trustees  were  im- 
aware  that  section  29  of  the  Charitable  Trusts  Amend- 
ment Act,  1855,  rendered  it  unlawful  for  them  to  grant 
a  leaso  for  more  than  twenty-one  years  without  the 
consent  of  the  Charity  Commissioners,  or  other 
authority,  and  on  this  being  brought  to  their  know- 
ledge they  applied  to  the  Charity  Commissioners,  who. 
for  various  reasons  refused  to  approve  of  a  lease  for  so 
long  a  period. 

In  the  year  1876  a  notice  given  by  the  trustees  to> 
Hughes  with  reference  to  the  Agriciiltural  Holdinea 
Act,  1875,  treated  him  as  a  yearly  tenant,  and  he 
made  no  objection.  He  continued  in  occupation  of 
the  farm  till  his  death  intestate  in  December,  1886, 
when  Mrs.  Catherine  Parry,  the  defendant,  took  out 
letters  of  administration  to  his  estate. 

On  the  12th  of  November,  1887,  the  trustees  gavo 
her  a  twelve  months'  notice  to  quit.  An  agreement 
was  subsequently  made  by  the  plaintiffs  with  the 
defendant  in  her  personal  capacity,  and  not  as  adminis- 
tratrix, for  her  occupation  of  tho  farm  at  the  yearly 
rent  of  £220  for  one  year  certain  from  the  12th  of 
November,  1888. 

At  the  expiration  of  that  period  she  refused 
to  quit,  and  this  action  was  brought  to  eject 
hor.  The  defence  was  that  the  forty-five  years'  leaso 
was  not  absolutely  void,  but  enured  for  twenty- 
one  years,  that  being  the  term  for  which 
the  plaintiffs  had  the  power  to  grant  a  lease  without 
the  consent  of  the  Charity  Commissioners.  The 
defendant  coimter-claimed  for  damages  for  breach  of 
the  covenant  in  tho  lease  for  quiet  enjoyment. 

Section  29  of  the  Charitable  Trusts  Amendment 
Act,  1855,  is  as  follows : — 

**  It  shall  not  be  lawful  for  the  trustees  or  persons 
acting  in  the  administration  of  any  charity  to  make 
or  grant,  otherwise  than  with  the  express  authority  of 
Parliament,  under  any  Act  already  passed  or  which 
may  hereafter  be  passed,  or  of  a  court  or  judee  of 
competent  jurisdiction,  or  according  to  a  scheme 
legally  established,  or  with  the  approval  of  the  board 
[of  Charity  Commissioners  for  England  and  Wales], 
any  sale,  mortgage,  or  charge  of  the  charity  estate,  or 
any  lease  thereof  in  reversion  after  more  than  three 
years  of  any  existing  term,  or  for  any  term  of  life, 
or  in  consideration  wholly  or  in  part  of  any  fine,  or 
for  any  term  of  years  exceeding  twenty-one  years." 

Kemp,  Q*C,,  and  Malcolm  Douglas,  for  the  plaintiffs^ 

^  J,  J)ryn  Roberts,  for  the  defendant. 

The  following  cases  were  referred  to: — Magdalen 
Hospital  V.  Knotty,  27  W.  R.  602,  4  App.  Cas.  324 ; 
Attorney-General  v.  Morgan,  2  Buss.  306 ;  Soprani  v» 
Skurro,  Yelv.  18 :  Watscm  v.  Af aster  of  Hemsworth 
Hospital,  14  Ves.,  p.  333  ;  Andrew  v.  Pearce,  1  Bos.  & 
P.  New  Rep.  158. 

CiiARLES,  J.,  stated  the  facts,  and  proceeded: — 
The  gentleman  who  advised  the  trustees  about  tho 
case  appears  to  have  been  of  opinion  at  one  time  at 
any  i*ate  that  although  the  lease  was  of  no  use  for 
forty-five  years,  it  was  of  use  for  twenty-one  years  ; 
and  if  it  was  of  use  for  twenty-one  yeai-s  it  would 
entitle  Mrs.  Parry  to  remain  in  possession,  because 
the  twenty-one  years  would  not  expire  imtil  the  25th 
of  March,  1893,  and  her  defence  before  me  has  been 
based  upon  that  alternative  view.  It  was  not  arspied 
before  me — it  was  impossible  to  argue — that  the  Tease- 
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was  good  for  forty-five  years.  That  could  not  be 
argued ;  but  it  was  submitted,  although  it  was  not 
good  for  forty-five  years,  in  consequence  of  the  pro- 
visions of  the  statute,  it  was  good  for  twenty-one 
years,  and  although  the  grant  for  anything  in 
excess  is  a  bad  grant  under  the  statute,  still  that  bad 
grant  enures  for  the  benefit  of  Mrs.  Parry  to  the 
extent  of  twenty-one  years.  I  have  had  an  oppor- 
tunity of  listening  to  the  elaborate  argument  upon 
-this  matter,  for  which  I  am  much  indebted,  and  of 
considering  the  various  points  which  were  made  on 
behalf  of  Mrs.  Parry  with  reference  to  this  lease,  but 
I  am  dearly  of  opinion  that  this  lease  is  absolutely 
Toid. 

Various  cases  were  referred  to  in  which  persons 
who  have  a  limited  interest  professed  to  grant  more 
than  that  limited  interest  warranted,  and  in  all 
these  cases  the  grant,  though  bad  for  the  excess,  was 
lield  to  be  good  for  so  much  as  was  within  the  com- 
petence of  the  lessor  to  grant ;  but  those  authorities 
are,  in  my  opinion,  entirely  inapplicable  to  a  case 
like  the  present.  An  analogy  to  a  case  like  the  pre- 
sent is  to  be  found  in  leases  void  under  the  statute  of 
JBlizabeth,  to  one  example  of  which  I  was  referred. 
In  the  case  of  Mcujdalen.  Hospital  v.  KtwttSy  a  question 
Arose  as  to  a  lease  which  had  been  granted  by  a 
charitable  body  in  contravention  of  the  statute  of 
.Elizabeth,  which  had  enacted  that  all  these  leases 
diouldbe  utterly  void  to  all  intents  and  purposes; 
and  it  was  argued,  although  the  language  of 
the  statute  was  so  strong,  still  the  lease  was 
not  utterly  void  to  all  intents  and  purposes,  but 
only  in  fact  a  voidable  lease.  The  Lord  Chan- 
»cellor,  however,  held,  and  the  other  noble  lords 
concurred  with  him,  that  the  statute  meant  what  it 
said,  and  that  the  lease,  having  been  made  in  contra- 
vention of  the  statute,  was  utterly  void,  and  was  not 
-capable  of  being  supported  for  any  purpose  whatever. 
There  is  a  difference  bet^veen  the  language  of  that 
statute  and  the  language  of  this  statute,  but  the 
difference,  such  as  it  is,  does  not  assist  the  present 
defendant,  in  my  opinion.  All  that  the  statute  of 
Elizabeth  said  was  that  the  lease  with  which  it  dealt 
was  to  be  utterly  void,  but  this  statute  says  it  is  con- 
trary to  law  to  grant  this  lease  at  all,  and,  therefore, 
the  trustees  in  granting  it  committed  an  unlawful 
act — an  act,  therefore,  which  I  cannot  hold  to  be 
good  for  any  purpose  whatsoever. 

Further,  I  do  not,  as  a  matter  of  fact,  feel  able  to 
4)ome  to  the  conclusion  that  Mr.  Hughes  ever,  in  fact, 
occupied  in  the  capacity  of  a  lessee  for  twenty-one 
years.  On  the  contrary,  I  find  that  he  was  treated 
by  the  landlord,  and  that  he  apparently  acquiesced  in. 
that  treatment,  as  a  tenant  from  year  to  year.  I 
think  that  that  is  the  true  view  of  his  position.  The 
relation  of  a  yearly  tenant  was  constituted,  in  my 
opinion,  if  not  from  the  very  first,  as  soon  as  he  had 
paid  an  instalment  of  the  rent  reserved  by  the  docu- 
ment, that  is  to  say,  as  soon  as  rent  had  been  paid  at 
the  rate  of  £220  a  year  he  became  a  tenant  from  year 
to  year  upon  such  of  the  terms  of  that  document  as 
were  applicable  to  a  yearly  tenancy.  [His  lordship 
commented  on  the  evidence,  and  continued : — ]  That 
disposes  of  the  defence  to  the  action,  and  entitles  the 
plaintiffs  to  recover  possession  of  the  farm. 

But  there  is  also  a  counter-claim,  as  to  which  it  is 
necessary  I  should  say  something.  The  counter-claim 
is  based  upon  a  covenant  for  quiet  enjoyment 
which  is  contained  in  the  void  lease  of  1872,  and  it  is 
said  that  covenant  for  quiet  enjoyment  still  exists,  and 
has  been  broken,  and  the  defendant  is  entitled  to 
damages  in  respect  of  the  breach  of  the  covenant  for 
^quiet  enjoyment — entitled  to  damages  if  not  against 
a11  the  plaintiffs,  at  all  events  againt  three  of  the 
plaint^s,   who  are  three  of  the  persons  who  were 


actually  parties  to  the  document  of  1B72.  If 
damages  were  recoverable  at  all,  I  agree  tint  tiis 
measure  is  what  was  suggested  by  the  evidence  called 
by  Mr.  Roberts.  The  measure  of  damages  would  bt 
this.  How  much  would  a  lease  for  the  residue  of  ibB 
forty-five  years  be  worth  at  the  present  time  ?  \Bk 
lordship  commented  on  the  evidence  which  had  bea 
given  on  this  point,  and  continued : — "]  I  do  not  f«i 
it  necessary  to  investigate  that  matter  any  foitiifl',  lor 
I  am  clearly  of  opinion  that  this  conntCT-dasm  can- 
not be  sustained  in  point  of  law.  It  would  be  a  moifc 
extraordinary  thing  to  hold  that  it  could.  The  Ibhb 
is  an  unlawful  lease,  and  therefore  should  never  ban 
been  granted.  It  is  worthless;  but,  although  it ii 
worthless,  it  is  said  that  the  persons  granting  it  t» 
boimd  by  the  covenants  contained  in  it,  and,  althougk 
the  lease  is  void  as  a  lease,  still  the  covenants  cod- 
tained  in  it  are  to  bo  available  for  the  benefit  of  tk 
lessee.  I  cannot  come  to  such  a  conclusion.  None  d 
the  authorities  which  have  been  cited  to  me  go  any- 
thing like  the  length  of  warranting  such  a  oondosioi 
— a  conclusion  which  it  seems  to  me  is  contrary  to— I 
will  not  say  common  sense — but  it  is  contrary  to  tl» 
law  which  regulates  these  matters.  I  think  that,  thoe- 
fore,  the  counterclaim,  which  claims  to  recover  damages 
for  the  loss  of  the  value  of  the  unexpired  residiie  of 
the  forty-five  years'  lease,  cannot  bo  sustained  at  alL 
I  decide  that  upon  ihe  ground  I  have  mentiooei 
[His  lordship  then  dealt  with  other  matten  not 
material  for  wie  purposes  of  this  report.] 

JudfjTMut  for  the  plaifUiffs. 

Solicitors  for  the  plaintiffs,   Hughes  <fc  Friichttii, 
Bangor. 

Solicitors  for  the  defendant,  Roberts  <fe  Jonay  Baa- 
gor. 


Q.  B.  Div.  (A.  L.  Smith  \  j^^g. 

and  Grantham,  JJ.)     J 

Bishop  v.  Tayix)R  &  Co. 
Harris  {Third  paHy),  (a.) 

Vendor  and  purchaser — Lease — **  Usual  "  cowmvU- 
Covenaut  ''not  to  assign  or  part  with  p(t^mifni  ef 
Itrcmises  without  consent  of  lessor ,  such  conseat  ttdtok 
unreasonably  withheld  " — Rescission — Rrtum  of  it- 
posit  money, 

A  covenant  in  a  lease  that  **  the  lessee  is  twt  U*  aws* 
or  part  with  the  possession  of  the  premises  witltout  tfc 
corisent  of  the  lessor,  such  consent  tuA  to  be  unrrasonaiif 
withJieldf^*  is  an  "  unusual "  covenaniy  and  an  inteadi^i 
purchaser  of  the  lease,  who  has  signed  an  agreement  fv 
the  purchase  of  the  lease  from  t/ie  lessee,  and  paid « 
deposit  thereunder,  is  not  bound  to  complete  the  purt^ 
when  such  covetuint  is  not  disclosed  to  him  bejorc  tipi^ 
the  agreement,  but  such  purchaser  may  refuse  to  coai^ 
the  purchase,  and  m/ry  recover  back  the  deposit. 

Hampshire  r.  Wickens,  26  W.  R,  491,  7  O.  />.  J^ 
followed. 

Appeal  from  Wandsworth  County  Ck>ort 
The  action  was  brought  to  recover  a  sum  of  £^ 
received  by  the  defendant  as  agent  for  the  plaintilr 
under  the  following  circumstances- 

The  plaintiff  was  the  lessee  of  certain  premi* 
which  he  wished  to  dispose  of,  and  with  tiist  oWert 
he  placed  the  matter  in  the  hands  of  the  dcfeDdiii| 
Taylor,  who  was  an  auctioneer,  in  order  that  Ta^ 
might  find  a  purchaser  for  the  lease.    Taylor  inti^ 

(a.)  Reported  by  Sir  Sherstox  Baker,  Banisters- 
Law. 
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hiced  the  third  party  Harris,  and  subsequently  an 
kgreement  was  entered  into  between  the  plaintiff  and 
larris,  dated  the  30th  of  August,  1890,  whereby 
larris  agreed  to  purchase  the  lease  from  the  plaintiff, 
he  sale  to  be  completed  by  September  29,  and  Harris 
ras  to  pay  £25  deposit.  This  deposit  was  paid  to  the 
lefendant  Taylor,  but  the  agreement  was  silent  as  to 
rhen  the  deposit  was  to  be  paid  in  the  event  of  the 
purchase  and  sale  not  being  completed. 

The  purchase  was  not  completed  by  the  29th  of 
leptember,  and  Harris  refused  to  complete  the  asree- 
oent  and  to  purchase  the  lease,  beoEtuse  the  Tease 
ontained  a  covenant  which  was  not  disclosed  to  him 
dor  to  his  signing  the  agreement  of  the  30th  of 
Lttgast,  a  covenant  which,  he  alleged,  was  an  onerous 
OTenant,  which  entitled  him  to  refuse  to  complete  the 
greement.  The  covenant  in  the  lease  was  that  **  the 
BBsee  was  not  to  assign  or  part  with  the  possession 
if  the  premises  without  the  consent  of  the  lessor, 
ttdi  consent  not  to  be  unreasonably  withheld."  The 
ilaintiff  was  ready  and  willing  to  complete  the  pur- 
ihase,  and  had  obtained  the  consent  of  the  lessor  to 
he  assignment,  but  Harris  refused  to  complete. 

The  plaintiff  then  brought  this  action  against 
Psylor  for  the  deposit  of  £25,  which  had  been  placed 
Q  his  Lands.  Harris  also  claimed  the  return  of  the 
525  from  Taylor,  who  refused  to  give  it  to  either 
arty,  but  who  was  ready  to  hand  it  over  to  the 
Nffty  declared  to  be  entitled  to  the  same,  as  he  was  a 
Dere  stakeholder,  and  had  no  interest  himself  in  the 
525. 

The  deputy  comity  court  judge  distinguished  the 
ase  from  Beeve  v.  Berridge,  36  "W.  E.  517,  20 
i.  B.  D.  523,  as  the  covenant  in  that  case  re- 
trained the  lessee  from  carrying  on  certain  trades, 
Hiereas  the  parties  here  carried  on  the  same  business, 
Bjd  he  held  that  the  covenant  not  to  assign  or  part 
nth  the  possession  of  the  premises  without  the  con- 
«it  of  the  lessor,  such  consent  not  to  be  unreasonably 
ritiiheld,  was  not  such  an  onerous  covenant  as  would 
ntitle  Huris  to  refuse  to  complete  the  purchase, 
Bore  especially  as,  if  the  lessor  unreasonably  withheld 
08  consent,  the  lessee  might  assign  without  breach  of 
be  covenant :  Star  v.  House  Property  and  Investment 
fccirfy,  29  W.  R.  192,  IG  Ch.  D.  387 ;  TreJoar  v. 
%«,  22  W.  R.  843,  L.  B.  9  Ex.  151 ;  and  Hyde  v. 
Fardew,  26  W.  R.  201,  3  Ex.  D.  72.  He  therefore 
»eld  that  Harris  was  not  justified  in  refusing  to  com- 
)lete  the  purchase,  and  that,  consequently,  he  had 
orfeited  the  deposit  of  £25,  and  he  gave  judgment 
OT  the  plaintiff  for  the  £25,  to  be  paid  over  to  fim  by 
njlor,  and  taxed  costs  as  against  Harris. 

Harris  appealed. 

Mis  J,  DavUy  for  the  appellant. — ^The  case  of 
Hampshire  v.  WicJcens,  26  W.  R.  491,  7  Ch.  D.  555, 
tedded  by  Jessd,  M.R.,  in  1878,  was  not  cited  to  the 
tepaty-judge.  By  that  case  it  was  decided  that  a 
^Jvenant  "not  to  assign  without  the  lessor's 
I^Dsent,*'  was  an  '*  imusual "  covenant  in  a  lease,  and 
hat  the  purchaser  of  the  lease  would  not  be  bound 
0  accept  the  lease  containing  that  covenant,  when 
ich  covenant  was  not  disclosed  before  the  agree- 
ment. The  present  case  is  absolutely  concluded  by 
hat  case. 

Miott,  for  the  plaintiff. — ^The  case  of  Hampshire  v. 
\r\chns  was  somewhat  different  from  the  present,  as 
Jere  there  was  in  addition  a  covenant  that  the 
Kwee  would  not  put  up  any  bills  foi*  letting  apart- 
ments without  the  lessor's  consent.  That  would  be 
ffl  onerous  covenant,  and  would  entirely  distinguish 
*»t  case  from  the  present.  This  covenant  could  not 
'*^.  onerous  covenant,  as,  according  to  the   cases 

•f?v"^  ^e  court  below,  if  the  lessor  unreasonably 
withheld  his  consent  to  an    assignment,   then   the 


lessee  might  assign  without  committing  a  breach  of 
the  covenant.  That  was  the  ground  of  the  decision ; 
the  covenant  is,  therefore,  not  an  onerous  one 
within  Reeve  v.  Berridge,  and  the  case  is  different  from 
Hampshire  v.  Wiclcens, 

Morton  Smith,  for  the  defendant  Taylor. 

A.  L.  Smith,  J. — When  this  lease  was  tendered  to 
Harris,  he  refused  to  complete  the  agreement  and 
purchase  the  lease,  and  he  so  refused  because  there 
was  a  covenant  in  the  lease  that  the  lessee  was  not 
to  assign  or  part  with  the  possession  of  the  premises 
without  the  consent  of  the  lessor,  **  such  consent  not  to 
be  unreasonably  withheld,"  and  he  said  that  this  was 
an  unusual  covenant  which  entitled  him  to  refuse  to 
purchase  the  lease,  es  he  had  no  notice  of  the  same 
when  he  signed  the  a^eement. 

The  case  went  to  trial  and  several  cases  were  cited, 
but  the  case  of  Hampshire  v.  WicJcens  was  not  cited. 
In  that  case  Jessel,  M.R.,  laid  down  what  are 
**  usual"  covenants  and  what  are  "unusual"  cove- 
nants in  a  lease,  and  he  lays  it  down  in  that  case  that 
a  covenant  in  a  lease  not  to  assign  without  the  lessor's 
consent  is  an  "  unusual "  covenant.  It  seems  to  me, 
therefore,  that  the  claim  of  Harris  was  well  foimded, 
as  he  was  not  bound  to  purchase  the  lease  with  this 
imusual  covenant  in  it,  such  covenant  not  having 
been  disclosed  to  him  at  the  time  of  his  signing  the 
agreement.  Judgment  should  therefore  be  entered 
for  the  third  party,  Harris,  for  the  return  of  the  £25 
deposit  by  the  defendant,  with  costs  hero  and  below. 
As  Taylor  is  a  mere  stake  holder,  he  ought  not  to 
have  appeared  here,  and  he  is  not  entitled  to  costs. 

Grantham,  J. — I  am  of  the  same  opinion.  The 
case  clearly  comes  within  Hampshire  v.  Wickens,  where 
the  late  Master  of  the  Rolls,  speaking  of  a  similar 
covenant,  says,  **  1  am  therefore  of  opinion  that  it  is 
not  a  usual  covenant."  That  case  is  binding  on  us 
here. 

Appeal    allowed, 
Harris, 


Judgment  for  the    third  party f 


Solicitor  for  the  plaintiff,  Hanne, 
Solicitor  for  Harris,  J,  Davis, 
Solicitor  for  the  defendant,  IF.  Beeve, 


May  5,  29. 


IN  BANKEUPTCY. 
Q,  B.  Div.  (Cave  and  Charles,  JJ.) 

Ex  parte  CuLLEN. 
In  re  Parrott.  (a.) 

Bankruptcy — Proof — Proxy — Attestation  of  instrument 
of  proxy  by  2)erson  appoint^  proxy — Validity — Bank- 
ruptaj  Act,  1883(46  iit  47  Vict,  c,  52),  schedule  /.,  rr, 
15,  16  — Bankruptcy  Rules,  1886,  rr,  245,  247— 
Appendix,  Forms  75,  76. 

Under  the  Bankruptcy  Ad,  1883,  a  proxy  cannot  he 
an  attesting  witness  to  the  instrument  of  proxy  by  which 
he  is  appointed. 

Appeal  from  an  order  of  his  Honour  Judge  Hughes 
in  the  county  court  at  Macclesfield,  by  which  he 
reversed  the  decision  of  the  official  receiver  admitting 
a  proxy  given  by  the  appellant. 

On  the  12th  of  November,  1890,  the  appellant, 
Mrs.  Cullcn,  who  was  a  creditor  in  the  bankruptcy, 
made  a  proof  against  the  estate. 

(a.)  Reported  by  C.  F.  Mokrell,  Esq.,  Barrister-at- 
Law. 


544 


THE  WEEKLY  REPORTER.   [jun,»o,i<»i.]  Vol.  XXXIX. 


High  Court. 


Ex  PARTE  CULLEX. 


High  Com. 


The  meeting  of  creditors  was  to  be  held  on  the  14th 
of  November,  1890,  and  Mrs.  Cullen,  being  unable  to 
attend  the  meeting,  gave  a  special  proxy  to  Mr.  T.  A. 
Daniels,  her  solicitor,  to  vote  for  a  certain  person  as 
trustee. 

The  attesting  witness  to  the  instrument  of  proxy 
was  Mr.  T.  A.  Daniels  himself,  and  an  objection  was 
taken  on  Una  account  at  the  meeting,  which  was  over- 
ruled by  the  official  receiver. 

The  decision  of  the  official  receiver  was,  however, 
subsequently  reversed  by  the  county  court  judge. 

Mrs.  Cullen  now  appealed. 

F,  C.  Win  18,  for  the  appellant. — The  simple  question 
is  whether  the  proxy  Mmself  can  attest  the  instru- 
ment of  proxy.  All  that  he  has  to  do  is  to  obey  the 
directions  given  to  him. 

He  referred  to  Seal  v.  Claridge,  29  W.  R.  598,  7 
Q.  B.  D.  516 ;  Freahfield  v.  Reed,  9  M.  &  W.  404. 

Herbert  Reed,  for  the  respondent. — No  person  can 
be  a  witness  who  has  to  do  with  the  transaction.  A 
party  to  a  deed  cannot  be  a  witness,  and  although  a 
proxy  is  not  a  party  in  the  sense  of  being  a  party  to 
a  deed,  he  is  an  attorney  to  act  in  the  stead  of  the 
person  giving  the  proxy.  The  essence  of  an  attesting 
witness  is  that  it  should  be  a  third  person  who  should 
attest.  It  is  very  important  that  there  should  bo  the 
evidence  of  some  independent  person  of  the  giving  of 
the  proxy. 

Cur,  adv,  vidt 

May  29.— Cave,  J. — The  only  question  we  have  to 
decide  in  this  case  is  whether,  imder  the  Banlo^ptcy 
Act,  1883,  a  proxy  can  be  an  attesting  witness  to  the 
instrument  of  proxy.  By  rule  15  of  schedule  I.  to 
the  Act  a  creditor  may  vote  either  in  person  or  by 
prpxy.  By  rule  16  every  instrument  of  proxy  shall 
be  in  the  prescribed  form,  and  shall  be  issued  by  the 
official  receiver,  or  after  the  appointment  of  a  trustee 
by  the  trustee,  and  every  insertion  therein  shall  be  in 
the  hcuid  writing  of  the  person  giving  the  proxy. 
Form  75  in  the  appendix  to  the  Bankruptcy  Rules, 
1886,  contains  after  the  words  of  the  instrument  of 
proxy  the  words  "signature  of  witness,"  and  below 
that,  the  word  **  address."  It  also  contains  a  form  of 
certificate  to  bo  signed  by  the  witness  of  a  creditor 
blind  or  incapable  of  filling  up  the  proxy.  Form  76 
is  similar. 

Now  it  was  not  disputed  that  an  attesting  witness 
was  required  to  an  instrument  of  proxy,  and  the  only 
question  we  have  to  decide,  and  do  decide,  is  whether 
the  proxy  himself  can  be  such  witness.  The  only 
authority  on  the  subject  that  was  cited  to  us  is  Seal 
v.  Claridije,  in  which  it  was  held  by  the  Court  of 
Appeal  that  the  grantee  of  a  bill  of  sale  imder  the 
BUls  of  Sale  Act,  1878,  s.  10,  sub-section  (1),  although 
he  was  a  solicitor,  could  not  be  the  attesting  witness 
thereof.  That  section  required  that  the  execution  of 
every  bill  of  sale  should  be  attested  by  a  solicitor  of 
the  Supreme  Court,  and  that  the  attestation  should 
state  that  before  the  execution  of  the  bill  of  sale  the 
effect  thereof  had  been  explained  to  the  gi-antor  by 
the  attesting  solicitor,  and  the  ground  of  the  decision 
was  that  an  attestation  by  the  grantee  was  not  suffi- 
cient, as  he  was  a  party  to  the  transaction,  and, 
consequently,  had  the  greatest  possible  interest  in 
deceiving  the  grantor  if  he  was  inclined  to  be  fraudu- 
lent or  to  be  guilty  of  malpractice.  In  that  case  the 
case  of  Fresh  field  v.  Reed  was  referred  to,  but  that 
case  has  not  much  bearing  on  the  present,  as  it  only 
decided  that  a  consent  in  writiug,  duly  attested, 
means  attested  by  a  witness,  and  that  a  consent  is  not 
attested  simply  by  the  consenting  party  being  a  party 
to  the  deed  to  which  his  consent  is  required  if  his 
signature  to  the  deed  is  not  attested  by  a  witness. 


Attestation  is  not  necessary,  as  was  obserred  in 
Seal  V.  Claridge,  unless  it  is  requ  ired  by  an  instniment 
creating  a  power  or  by  some  statute,  and  where  it  is 
so  required  the  provisions  of  the  instrument  or 
statute,  whether  express  or  implied,  must  be  oampfifid 
with.  Obviously,  the  requirement  of  an  attesting 
witness  is  inconsistent  with  the  grantor  attesting  bu 
own  signature,  and  we  have  the  authority  of  tlie 
Court  of  Appeal  for  going  a  step  further  and  eayixig 
that  a  party  to  the  transaction  cannot  be  an  atte^zng 
witness.  It  is  true  that  Lord  Sdbome,  L.G.,  {ort!j6e& 
his  conclusions  in  that  particular  case  by  considen- 
tions  dra^vn  from  the  language  of  the  statute,  whicii 
in  that  case  required  an  attesting  witness,  hat  ve 
think  it  is  impossible  to  read  his  judgment  withoot 
imderstanding  it  as  laying  down  the  general  nile 
stated  above. 

It  is  true  that  no  authority  in  English  law  can  ht 
foimd  for  the  proposition,  which  is  probably  due  to 
the  fact  that  the  far  wider  rule  excluding  witnesses 
on  the  ground  of  interest  obscured  the  narrower,  but 
far  more  reasonable,  rule  incapacitating  a  party  to  tiie 
transaction  from  being  an  attesting  witness.  TW 
rule  has,  however,  as  it  seems  to  us,  a  somewhat  more 
definite  legal  origin  than  the  general  consent  of  man- 
kind. In  the  Koman  law  of  wills  the  heir  was  rap- 
posed  to  buy  and  the  testator  to  sell  the  suocesooa 
and  family,  and  the  ceremony  was  transacted  openlj. 
with  all  the  symbols  of  a  sale,  in  the  presence  of  an 
officer  and  of  a  certain  number  of  witnesses.  Tiak 
the  testament  ptr  a»  et  libram  continued  neither 
the  testator,  nor  heir,  nor  any  of  the  families  of  eitber 
could  be  a  witness,  because  they  were  supposed  to  be 
the  parties  to  the  contract.  When  the  symbofiol 
sale  ceased,  and  testaments  were  in  writing  and  Eecret, 
the  heir  himself  was  considered  to  be  a  oompetoti 
subscribing  witness,  and  afterwards,  when  the  will 
was  open,  the  heir  was  still  looked  upon  as  a  compe- 
tent witness  though  he  knew  the  contents.  Gain, 
however,  reprobated  this  custom,  and  Justinian  pn^ 
nounced  it  illegal  (Instit.  Lib.  2,  Tit.  10,  s.  lO;. 
Justinian,  however,  did  not  interfere  with  the  ooid- 
petency  of  legatees  or  persons  entrusted  with  ^' 
commiMa  who  had  always  been  regarded  as  stzangen 
to  the  transaction. 

Now  this  general  rule  or  principle  excluding  thos 
who  are  parties  to  the  transaction  from  being  compe- 
tent attesting  witnesses  would  clearly  apply,  as  'n 
Seal  V.  Claridge  it  was  held  to  apply,  to  the  grantee  of 
a  bill  of  tale,  and  incapacitate  him  from  being  n 
attesting  witness  to  the  bill  of  sale.     Does  this  prin- 
ciple apx)ly  to  the  case  of  a  proxy  ?    Thore  is  inW 
no  conti-act  between  the  creditor  and  the  proxy  sock 
as  was  supposed  originally  in  the  Roman  law  to  eat 
between  the  testator  and  the  heir,  nor  is  the  proxy  i 
party  to  the  document  or  required  to  sign  it,  nor  doa 
he  take  any  beneficial  interest  under  it.    But  as  bei» 
the  donee  of  the  power  conferred  by  the  instmmait 
we  do  not  see  how  it  can  be  said  that  he  is  a  stranger 
to  the  transaction.     It  must  also  be  remembered  thit 
the  witness  in  the  case  of  a  blind  or  illiterate  creditor 
has  duties  to  perform  with  reference  to  the  proxr 
beyond  that  of  attesting  the  mark  of  the  crwfitor. 
Such  duties  seem  to  require  the  presence  of  an  inde- 
pendent person  other  than  the  donee  of  the  power, 
and  it  would  be  inconvenient  to  lay  down  a  difewt 
rule  as  to  the  person  who  could  bean  attesting witne* 
in  the  two  cases.    With  the  object  or  policy  of  reqat- 
ing  an  attesting  witness,  and  if  one  is  required,  » 
limiting  his  duty  to  attest  the  signature  of  tlie  penan 
executing  the  document,  we  have  nothing  todo;o^ 
where  an  attesting  witness  is  required,  we  have  onlr 
to  follow  the  law  laid  down  by  the  Court  of  Appeal  o 
Seal  V.  Claridge  and  say  that  at  any  rate  he  most  not 
be  a  party  to  the  transaction. 
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Court  of  Apfeax.     Reo.  v.  Judge  of  Halifax  County  Court  axb  Baibstowe.      Court  of  Appeal. 


Some  diffioolfy  has,  no  doubt,  been  thrown  in  our 
way  by  a  decision  under  the  Statute  of  Frauds.  By 
section  5  of  that  Act  it  was  required  that  a  deyise  of 
lands  should  be  in  writing  signed  by  the  devisor  and 
attested  by  three  or  four  crMlible  witnesses.  Under 
that  statute  difficulties  arose  in  establishing  wills  be- 
cause a  devisee  or  legatee  was  incompetent  as  a  wit- 
ness to  the  wiU,  but  apjparently  only  on  the  ground 
that  he  took  a  beneficial  mterest  und^  it.  To  remedy 
this  state  of  things  25  Qeo.  2,  c.  6,  was  nassed,  whid^, 
hy  section  1,  enacted  that  a  beneficial  aevise,  legacy, 
estate,  interest,  or  appointment  to  an  attesting  wit- 
ness dkould  be  null  and  void,  and  that  such  person 
should  be  admitted  as  a  witness  notwithstanding 
such  devise,  Ac.  In  the  case  we  refer  to  a  mere 
executor  or  trustee  who  took  no  beneficial  interest 
under  the  will  was  held  to  be  a  competent  attesting 
^iness:  Bettimm  y.  Bromley^  12  East,  250.  This  de- 
jtskion  purported  to  be  based  on  earlier  authorities, 
bat  when  those  authorities  are  examined  they  oi;»ly 
decide  that  such  an  executor  or  trustee  is  a  compe- 
tent witness  at  the  trial  in  a  matter  concerning  the 
estate,  and  not  that  he  is  competent  to  be  an  attesting 
witness.  The  decision  in  East  appears  to  be  founded 
on  the  assumption  that  the  only  objection  to  the 
competency'  of  an  attesting  witness  was  that  of  in- 
terest This  may  be  accounted  for  either  by  the  fact 
that  no  general  rule  rendering  a  party-to  the  transac- 
tion incompetent  as  an  attesting  witness  was  known 
to  the  judges  who  decided  that  case,  or  that,  follow- 
ing the  Boman  law,  ther  held  it  not  to  apply  to  per- 
sons only  intrusted  with  fidei^commisia,  JSowever 
this  may  be,  we  have  in  Seal  v.  Olaridge  an  express 
and  recent  decision  of  the  Court  of  Appeal  hjinf 
down  a  general  pzinci^e  on  the  subject,  and  it  is 
not  lor  us  to  disregard  it  or  endeavour  to  whittle  it 
away  by  one.  of  those  fine-drawn  and  subtle  dis- 
tmctions  which  are  the  opprobrium  of  English  law 
and  the  deepav  of  all  those  who  seek  to  ev^ye  from 
it  a  rational  and  intelligible  system.  The  case  is 
one  of  some  difficulty,  but  for  the  reasons  given 
•bove  we  have  come  to  the  conclusion  that  the 
learned  county  court  jud^  was  right,  and  we  there- 
fore dismiss  the  appeal,  with  costs. 

Ceahles,  J.,  concurred. 

Appeal  diemiesed. 

Solicitors  for  the  appellant,  Stephens  A  Stephens. 

Solioitor  for  the  respondent,  Z.  W.  Biprne, 


From  Q.  B.  Div.  June  8. 

itSG.  i;.  JUBOE  OF  HALIFAX  COTJirTT   COUBT  A2n> 
BaiBSTOWB.  in.) 

OmtfOy  court— Juriediction— Validity  of  mcitent— Patents 
Ad,  1883  (46  <fc  47  Vict.  c.  57),  s.  117— Couirfy 
CQurts  Ad,  1888  (61  &  52  Vict,  c.  43),  s.  56. 

A  county  court  has  no  jurisdiction  to  entertain  an 
fuHon  in  which  the  validity  of  a  patent  is  in  question, 

Deciaun^  of  tJie  Queen's  Bench  Division  (ante,  p.  492, 
[1891]  1  Q.  B.  793)  affirmed. 

.  The  effect  of  the  Patenis  Ad,  1883,  is  to  confine  the 
jurisdidion  in  patent  adions  to  the  High  Comi. 

Appeal  from  the   decisiop  of  a  divisional   court 

(a.)  Beported  by  A.  P.  Peboeyal  Kbbp,  Esq.,  Bar-* 
rister-at*Law. 


(Pollock,  B.,  and  Charles,  J.),  reported  ante,  p.  492, 
[1891]  1  Q.  B.  793. 

An  action  was  commenced  by  one  Sutcliffe  against 
Balrstowe  in  the  Halifax  Coimty  Court  to  recover 
thirteen  guineas  damages  for  the  infringement  of  a 
patent. 

Bairstowe  disputed  the  validity  of  the  patent,  and 
thereupon  the  county  court  ludffe  nonsuited  the 
plaintiff,  on  the  ^imd  that  he  nad  no  jurisdiction  to 
entertain  the  action. 

A  rule  nisi  for  a  mandamus  having  been  obtained 
was  discharged  by  the  Divisional  Court,  on  the  ground 
that  the  privileges  ^^ranted  to  an  inventor  by  letters 
patent  are  a  franchise,  and  that  the  title  to  them  is, 
therefore,  excluded  from  the  jurisdiction  of  the  county 
court  hj  section  56  of  the  County  Courts  Act,  1888. 

Sutchffe  appealed. 

Lewis  Edmunds  and  B.  A,  Dale,  for  the  appellant. 

T.  Terrell  and  Malcolm  Douglas,  for  the  respondent. 

The  arguments  used  and  cases  cited  were  the  same 
as  in  the  court  below. 

Lord  EsHEB,  M.R. — ^Personally  I  agree  entirely  in 
the  decision  of  the  Divisional  Court  and  in  the  reasons 
^ven  by  them.  I  think  that  a  grant  of  letters  patent 
IS  such  a  **  franchise  **  as  is  mentioned  in  the  proviso 
to  section  56  of  the  County  Courts  Act,  1888.  But 
when  attention  is  paid  to  the  Patents  Act,  1883,  it  is 
dear,  to  my  mind,  that  the  jurisdiction  of  county 
courts  as  regards  patents  is  ousted,  and  that  the 
trial  of  such  actions  as  the  present  is  confined  to 
the  High  Court.  It  was  contended  that  if  that  were 
so  the  jurisdiction  of  the  court  of  the  County  Palatine 
of  Lancaster  was  ousted  also,  but  that  is  not  so.  The 
court  of  the  County  Palatine  had  always  the  same 
jurisdiction  as  the  High  Court  of  Chancery.  It  is 
only  limited  as  regards  area,  lliat  is  apparent  from 
the  Chancery  of  Lancaster  Act,  1890  (53  &  54  Vict.  c. 
23).  Looking,  then,  at  the  Patents  Act,  1883,  it  is 
clear  from  section  117,  which  defines  court  as  '*her 
Majest^s  High  Court  of  Justice  in  England,'*  that 
the  trial  of  such  actions  is  confined  to  the  High 
Court.  Can  it  be  contended  that  that  Act  is  im^eoly 
repesded  by  the  Coun^  Courts  Act,  1888  ?  It  is  per- 
f  ectiy  plain  that  the  hitter  Act  does  not  affect  the 
Patents  Act  m  any  way.  I  am,  therefore,  of  opinion 
that  this  appeal  must  be  dismissed, 

LoPES,  L.  J.— I  felt  some  doubt  at  first— as  I  now 
think,  wrongly— whether  the  word  **  franchise"  in  sec- 
tion 56  did  include  a  f^rant  of  letters  patent.  But  after 
looking  at  the  definition  siTen  in  Blackstone  Comm., 
vol.  2,  p.  37,  that  doubt  has  disappeared.  The  ques* 
tion,  however,  becomes  immaterial,  since  it  is  quite 
plain  from  the  Patents  Act,  1883,  that  such  actions  as 
this  can  only  be  tried  in  the  High  Court,  and  cannot 
be  tried  in  tne  county  court. 

Kay,  L. J. — ^I  am  of  the  same  opinion,  and  for  the 
same  reasons.  I  agree  that  a  grant  of  letters  patent 
is  included  in  the  word  **  franchise,"  and  I  am  also 
clear  that,  under  the  Patents  Act,  1883,  which  is  in 
no  way  affected  by  the  County  Courts  Act,  1888, 
these  actions  can  only  be  brought  in  the  High  Court. 
It  is  inconceivable  that  while  the  former  Act  gave  a 
special  and  carefully-defined  jurisdiction  to  the  High 
(joxxrt  in  such  cases,  the  latter  Act  should  give  to 
county  courts  a  perf  ectiy  open  jurisdiction  over  them. 

AppecU  dismissed. 

Solicitors  for  the  phuntiff,  Ford  db  Ford,  for  C.  T. 
Bhodes,  Halifax. 

Solicitors  for  the  defendant,  J.  ff.  Bridgfordf  for 

it;  H.  Boocock,  Halifax. 
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CotniT  OF  Appeal. 


AsMouB  V.  Bats* 


OOUBT  OF  ApPEAI.. 


From  Q.  B.  Div. 


Armoub  v.  Bate,  (a.) 


May  28. 


Practice — Trial — Plaintiff  not  appearing — Burden  of 
proof  on  defendaivt — Defendant  entitled  to  judgment^- 
Form  of  Judgment— B.  S.  C,  1883,  ord.  36,  r.  32, 

Where,  upon  a  trial  being  called  on,  the  defendant 
appears  and  the  plaintiff  does  not  appear,  the  defendant, 
if  he  has  no  counter-claim,  is  entitled  to  Judgment  under 
ord,  36,  r.  32,  even  though,  upon  the  pleadings,  the 
burden  of  proof  lies  upon  him. 

The  judgment  under  the  above  rule  should  be  a  judg- 
^ment  dismissing  the  action,  and  not  a  judgment  for  the 
defendant. 

Appeal  from  the  judgment  of  Wills,  J.,  at  the  trial 
of  the  action. 

The  action  was  brought  to  recover  £300  deposited 
hy  the  plaintiff  with  the  defendant.  The  statement 
of  defence  alleeed  that  the  plaintiff  was  formerly  em- 
ployed by  the  defendant  as  mana^eor  of  his  busmess ; 
that  the  £300  was  deposited  by  the  phiintiff  with  the 
defendant  in  lieu  of  a  fidelity  guarantee,  and  upon  the 
terms  that  the  defendant  should  hold  the  same  as 
security  for  the  due  and  faithful  performance  of  the 
.plaintiff's  duties,  and  should  indemnify  hiwuiftlf  there- 
out for  any  loss  which  he  might  sustain  by  reason  of 
the  plainuff  not  duly  and  faithfully  performing  his 
duties ;  that  the  plaintiff  acted  n^ligently  and  dis- 
honesty in  the  management  of  the  business;  and 
that  by  reason  thereof  the  defendant  suffered  loss  to 
an  extent  exceeding  £300.  The  plaintiff,  in  reply, 
joined  issue  u]^n  the  defence. 

Upon  the  tnal  being  called  on,  the  plaintiff  did  not 
Appear,  and  Wills,  J.,  on  the  application  of  the  de- 
fendant, without  any  evidence  being  given,  g^ve 
judgment  for  the  defendant.  . 

l^e  plaintiff  appealed. 

By  ord.  36,  r.  32,  '*  if,  when  a  trial  is  called  on,  the 
-defendant  appears,  and  the  plaintiff  does  not  appear, 
the  defendimt,  if  he  has  no  counter-claim,  shall  be 
entitled  to  judgment  dismissing  the  action,  but  if  he 
lias  a  counter-claim,  then  he  may  prove  such  counter- 
-claim so  far  as  the  burden  of  proof  lies  on  him." 

Joseph  Walton,  for  the  plaintiff. — Ord.  36,  t.  32, 
'does  not  apply  where  the  ourden  of  proof  is  on  tlie 
defendant,  as  in  this  case.  The  deposit  was  admitted, 
-and  the  burden  of  proving  the  dishonesty  of  the 
plaintiff  lay  upon  the  defendant.  No  evidence  having 
been  offered,  he  was  not  entitled  to  judgment.  Bule 
32  only  applies  where  the  burden  of  proof  lies  upon 
the  pliontiff,  Secondly,  if  ord.  36,  r.  32,  is  applic- 
^able,  the  judgment  is  wrong^  in  form,  the  rule  only 
^authorizing  a  judgment  dismissing  the  action,  and  not 
4a  judgment  for  the  defendant.  A  judgment  for  the 
defendant  would  imply  that  the  charges  made  against 
the  plaintiff  had  be^  proved. 

Gully,  Q.C,  and  C  A.  Russell,  for  the  defendant. — 
If  the  plaintiff  does  not  appear  and  ask  for  the  r^ef 
-clabned,  he  abandons  his  daim,  and  the  defendant 
need  not  give  any  evidence  to  show  why  he  should 
not  pay  the  money  claimed.  The  daim  is  abandoned, 
and  the  defendant  is  entitled  to  judgment  under  ord. 
^,  r.  32.  Secondly,  a  judgment  dismissing  the 
action  has  the  same  effect  as  a  judgment  for  the 
defendant ;  it  is  a  bar  to  any  subsequent  action  for 
the  same  cause. 

Joseph  Walton  replied. 

Lord  EsHEB,  M.B. — In  this  case  the  plaintiff,  after 
his  employment  by  the  defendant  baa  terminated, 

{a.)  Beported  by  W.  F.  Bas&y,  Esq.,  Bairister-at- 
Law. 


sued  to  recover  the  £300  deposited  by  him  with  the 
defendant.  The  defendant  admitted  the  receipt  of 
the  £300,  but  alleged  misbehaviour  by  the  nlamtiflE, 
which  caused  damage  to  the  defendant  exceeaing  the 
amount  of  the  deposit.  The  plaintiff's  prima  fatie 
case  was  admitted  m  the  defence.  If  the  acdim  had 
been  tried,  the  burden  of  proof  would  have  been  upon 
the  defendant.  As  the  plaintiff  did  not  appear,  tiie 
learned  judge  gave  judgment  for  the  defendant. 

It  was  first  argued  that  rule  32  did  not  empowg 
the  judge  to  enter  any  judgment  at  all  in  favour  of 
the  defendant,  inasmuch  as  the  burden  of  proof  was 
upon  the  defendant,  and  the  defendant  gave  oo 
evidence  in  support  of  his  case.  The  words  of  zuk 
32  are  dear.  Tlie  rule  says  that  if  the  plaintiff  does 
not  appear,  and  the  defenoLuit  appean«  uie  defendaat 
shall  be  entitled  to  judgment.  The  judge  acted 
rightly  in  not  inquiring  as  to  the  burden  of  proof  as 
the  pleadings ;  his  duly  was  simply  to  give  jadgment 

It  was  i£en  said  that  the  juq^ent  was  wrong  is 
point  of  form ;  that  the  judgment  ought  to  have  been 
one  simplv  dismissing  tiie  action ;  and  that  a  judg- 
ment for  the  defendant  was  not  authorized  by  nue  S. 
The  plaintiff  alleged  that  the  judgment  as  now 
entered  would  imply  that  the  diarges  against  him 
were  proved.  Now  uie  schedule  to  the  rules  does  sat 
contam  any  form  of  judgment  dismissing  an  action. 
As  far  as  I  Ihiow  there  was  no  sudi  judgment  known 
to  the  common  law.  In  ilie  dd  Court  of  Ghanoeiy 
there  seems  to  have  been  a  form  of  judnient  wUdb 
redted  that  the  cause  came  on  to  be  heard  in  the  pn* 
sence  of  oounsd  for  the  defendant,  no  one  attending  for 
the  plaintiff,  and  conduded  by  ordering  that  tlie  puin- 
tiff*s  bill  stand  dismissed  out  of  court  (see  Seton  <» 
Decrees,  3rd  ed.,p.  1133).  By ord«  23,  r.  13,  of  the Qbut- 
eery  Consolidated  Orders  sudi  dismissal,  unless  tiw 
court  otherwise  directed,  was  equivalent  to  a  dismiswil 
on  the  merits,  and  might  be  pleaded  in  bar  to  anollMr 
suit  for  the  same  matter.  Those  Chancery  Qrden 
have  been  repealed  by  ibe  Judicature  Boles,  and  ord. 
36,  r.  19,  of  the  Bules  of  1875  was  framed  for  both 
divisions,  and  there  appears  to  be  a  form  of  order  in 
the  Chancery  Division,  following  the  old  form  in  nie 
in  the  Court  of  Chancery,  redting  the  appenzanos  of 
the  defendant  and  the  non-appearance  of  the  plain- 
tiff, and  ordering  the  action  to  be  dismissed  out  of 
court.  Ord.  36,  r.  32,  of  the  Bules  of  1883,  which  is 
a  ro-enactment  of  ord.  36,  r.  19,  is  now  i^plioable  to 
both  divisions,  and  one  would  have  e:q>ected  a  fooi 
of  judgment  to  be  given  in  the  schedule  to  tiiie  rules. 
No  such  form  is  given,  and  it  is  therefore  advisafale  to 
adopt  a  new  form  applicable  to  this  new  kind  of  judg- 
ment. The  form  wiU  follow  the  words  of  role  32  hf 
stating  that,  on  the  trial  bein^  called  on,  the  defiend- 
ant  appeared  and  the  plaintiff  did  not  wpear,  and 
ordermg  that  the  action  be  dismissed,  l^e  effect  of 
a  judgment  in  that  form  is  the  same  as  the  effect  of 
the  former  judgment  in  the  Court  of  Chancery  dit- 
missing  the  bill ;  it  has  the  same  effact  as  if  it  were  a 
judgment  on  the  merits  for  the  defendant,  and  thst 
will  give  the  defendant  the  general  costs  and  the  oosti 
of  all  the  issues. 

The  plaintiff  has  therefore  failed  in  this  appesL 
Subject  to  this  alteration  in  the  judgment  the  appesl 
must  be  dismissed. 

Lopes  and  Kat,  Ii.JJ.,  ooncorred* 

Appeal  ditmiMsd. 

Solidtors  for  the  plaintiff,  Hamlin,  Grammetf  ^ 
Hamlin,  for  Cartwright  Jb  Son,  liverpooL 

Solidtors  for  the  defendant,  Cunlifes  A  Davemport, 
for  TF.  H.  Churton,  Chester. 
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Court  of  Appeal.     Salaman  v.  Wabneb  aot)  Othebs. — Tubneb  v.  Goldsmith.     Coubt  of  Appeal. 


From  Q.  B.  Biy.  April  27. 

Salakak  v.  Wabneb  and  Othebs.  (a.) 

Tradi'ce — Appeal — Final  or  interlocutory  order — Order 
dMnUmng  action  on  point  of  law  rai&ed  on  pleadings 
— jB.  S.  C,y  1883,  ord.  25,  rr.  2,  3;  ord,  58,  rr,  3, 15. 

An  order  m  not  ^' final "  unless  it  is  made  upon  an 
itpplication  which  musty  whatever  the  result,  determine 
m  action, 

Hencej  an  order  made  under  ord,  25,  r.  3,  dismissing 
en  adion  upon  a  point  of  law  raised  on  the  pleadings  and 
4iirffued  he/ore  the  trial  is  an  interlocutory  order,  and  a 
/our  days'  notice  of  appeal  is  sufficient. 

Appeal  from  the  Queen's  Bench  Division  upon  a 
point  of  law  raised  upon  the  pleadings. 

.  The  defendants  having  in  their  defence  raised  the 
point  of  law  that  the  statement  of  claim  showed  no 
caose  of  action,  it  was  ordered  that  this  point  should 
he  argued  before  the  trial  under  ord.  25,  r.  2.  Upon 
-ttie  argmnent  the  Divisional  Court  (Dav  and  Law- 
isDoe,  JJ.)  held  that  the  statement  of  claim  dis- 
dosed  no  cause  of  action,  and  accordingly  dismissed 
tiie  action  under  ord.  25,  r.  3.  The  plaintiff  appealed, 
giving  a  four  days'  notice  of  appeaL 

Sir  Edward  Clarke,  S.G,,  and  Cock,  Q.C.  {A,  T, 
Lmorence  with  them),  for  one  of  the  defendants,  took 
the  pyliminary  objection  that  the  order  of  the 
Birisional  Court  was  a  final  order,  and  that  f  oiirteen 
^ys'  notice  was  necessary  under  ord.  58,  r.  3. 

iley  referred  to  International  Financial  Society  v. 
Moscow  Gas  Co.,  26  W.  E.  272,  7  Ch.  D.  241 ;  Troioell 
V.  Shenion,  26  W.  B.  837,  8  Ch.  D.  318 ;  Whistler  v. 
Hancock,  26  W.  B.  211,  3  Q.  B.  D.  83. 

Sir  5.  E.  WehOer,  A.G.,  Sir  C.  Russdl,  Q.C,  H. 
fiidftm,  C,  F.  Qill,  and  F.  M.  Abrahams,  for  the  other 
^sfcndants. 

Mwlion,  Q,C,,  and  T.  W.  ChiUy  {Fiiday,  Q,C,,  and 
2,  McKenna  with  them)  for  the  plaintiff.— An  order 
u  not  final  unless  a  decision  upon  the  api)lication  out 
«f  which  it  arises,  given  in  &vour  of  either  party, 
will  detennine  the  matter  ;  per  Brett,  L.  J. ,  in  Stan- 
dard  Discount  Co.  v.  La  Orange,  26  W.  B.  25,  3  C.  P. 
B.  67.  Here,  if  the  point  taken  in  the  defence  had 
heen  overruled,  the  action  would  have  gone  on. 

Ihey  referred  to  Collins  v.  Vestry  of  Faddington,  28 
W.  B.  588,  5  a  B.  D.  368. 

Sir  Edward  Clarke,  S.G.,  in  reply,  referred  to 
hughes  v.  LitOe,  35  W.  B.  36,  18  Q.  B.  D.  32. 

Lord  EsHEB,  M.B.— I  am  of  opinion  that  the  true 
lest  for  ascertaining  whether  an  order  is  final  or  inter- 
locatoiy  is  that  suggested  by  me  in  Standard  Discount 
Co.v,  La  Granae.  1  there  said  that  no  order  in  an 
action  would  be  found  to  be  final  unless  a  decision 
upon  the  application  out  of  which  it  arose,  given  in 
favour  of  either  party,  would  determine  the  matter  in 
dispute.  If  the  decision  would  only  determine  the 
matter  when  given  in  favour  of  one  of  the  parties, 
then  the  order  is  not  final,  but  interlocutory.  That 
seems  to  me  to  be  a  test  of  easy  application  to  each 
<t^  that  arises,  and  to  be  free  from  any  difficulties. 
If  the  Divisional  Coiut  in  ibe  present  case  had 
-decided  the  other  way,  the  action  must  have  pro- 
^ieeded  in  the  usual  course.  If  this  order  were  taken 
"to  he  a  final  order,  tiien  the  defendants  would  have 
A  year  in  which  to  appeal,  and  numerous  complica- 
'tifflis  might  arise  in  sam  a  case.  The  order,  thei^ore, 
V  intpxlooutory,  and  the  notice  of  appeal  is  good. 
Fry,  L.J. — I  am  of- the  same  opinion.     Bules  3 

{«•)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


and  15  of  order  58  use  the  term  ''interlocutory 
order,"  of  which  no  definition  is  given  in  the  rules. 
Tlie  courts  have  frequentiy  experienced  a  difficulty  in 
applying  the  term  to  particular  cases.  The  intention 
of  the  framers  of  the  rules  in  drawing  a  distinction 
between  interlocutory  and  final  orders  was  to  allow 
a  shorter  time  for  appealing  in  the  former  case  where 
the  action  might,  in  one  event,  proceed  in  its  ordinarv 
course.  An  order  seems  to  me  to  be  final  which 
arises  out  of  an  application  the  result  of  which  must 
be  to  determine  the  action.  In  the  present  case  it  is 
dear  that  the  result  of  the  application  would  not 
necessarily  determine  the  action.  If  the  order  had 
been  in  favour  of  the  plaintiff  the  action  would  have 
proceeded. 

Lopes,  L.J.,  concurred. 

Solicitors  for  the  plaintiff,  McKenna  &  Co, 

Bolidtors  for  the  defendants.  Harries,  Wilkinson, 
&  Baikes;  Michael  Abraham,  Sons,  <j&  Co.;  Foss  A 
Ledsam. 


From  Q.  B.  Div.  Jan.  23.^ 

TuBNEB  V,  Goldsmith,  (a.) 

Contract — Agreement  to  employ  for  a  term  certain — 
Employer's  place  of  business  destroyed  by  fire — Con-- 
dition  of  continued  existence  of  place  of  business, 
whdher  implied — Foundation  of  cotitrcut. 

The  defendant,  a  Tnanufacturer,  entered  into  a  written 
contract  with  the  plaintiff  to  employ  him  as  agent,  can- 
vasser,  and  travdler  for  a  term  of  five  years  certain, 
determinal>le  at  the  end  thereof  by  three  months*  notice  in 
writing  on  either  side,  the  plaintiff  on  his  part  agreeing 
to  **do  his  utmost  to  obtain  orders  for  and  seU  the  various 
goods  numufactured  or  sold  "  h/  the  defendant,  as  should 
' '  be  from  time  to  time  forwarded,  or  submitted  by  sample  or 
pattern  "  to  the  plaintiff,  who  u>as  to  be  remunerated  by 
a  commission  at  a  specified  rate  09i  all  goods  sold  by  him 
for  the  defendant.  The  defendant's  manufactory  having 
been  burnt  dawn  wJien  there  were  still  nearly  three  years 
of  the  five  unexpired,  he  made  iw  attemj^  to  resume  his 
business  or  carry  it  on  elsewhere,  or  to  afford  the  plaintiff 
any  further  employment. 

Held,  that  a  condition  tJiat  the  defendants  manufactory 
should  continue  to  exist  could  not  be  implied  in  the  con^ 
trad,  which  was  such  that  the  destruction  of  the  manu^ 
factory  did  not  render  it  impossible  of  performance,  and 
that  the  plaintiff  was  etitiUed  to  substantial  damages. 

Bhodes  v.  Forwood,  24  W.  R.  1078,  1  App.  Cos. 
256,  distinguished. 

Taylor  v.  CaldweU,  11  W.  R.  726,  Z  B.  &  S.  826, 
explained. 

Decision  of  Qrantham,  J.,  reversed* 

Appeal  from  Grantham,  J. 

Tms  was  an  application  by  the  plaintiff  to  set  aside 
a  judgment  entered  for  the  dezendant  at  the  trial 
before  Grantham,  J.,  with  a  jury  in  Middlesex. 

On  the  31st  of  January,  1887,  Mr.  Goldsmith,  the 
defendant,  who  was  a  snirt,  ooUar,  and  cuff  manu^ 
f acturer,  entered  into  a  contract  in  writing  with  A.  S. 
Turner,  the  plaintiff. 

By  the  contract,  which  purported  to  be  between 
Goldsmith  ''and  any  partner  he  may  hereafter  take 
into  business,  carrying  on  business  as  shirt,  collar, 
and  cnff  manufacturer,  under  the  style  of  the  '  Mory 
Manufacturing  Co.,'  and  hereafter  called  the  said 
company,  of  the  one  part,"  and  A.   S.  Turner,  of 

(a.)  Beported  by  B.  H.  DsAinB,  Esq.,  Barzister-at- 
Law. 
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the  other  part,  the  said  company  agreed  to  employ 
Turner  as  their  agent,  canyasser,  and  traveller,  upon 
the  terms  and  subject  to  the  stipulations  and  condi- 
tions therein  contained,  and  Turner  on  his  part  agreed 
with  the  company  to  serve  them  diligently,  faithfully, 
and  honestly,  as  their  affont,  canvasser,  and  traveller, 
upon  the  terms,  and  subject  to  the  stipulations  and 
conditions  therein  contained.  Those  terms,  conditions, 
and  stipulations,  so  far  as  material,  were  as 
follows : — '*  (1)  The  agency  shall  be  deemed  to  have 
commenced  on  the  31st  day  of  January,  1887,  and  shall 
be  determinable  either  by  the  company  or  the  said 
A.  S.  Turner  at  the  end  of  five  years  nom  the  date 
hereof  upon  three  calendar  months*  notice  in  writing 
being  given  by  the  party  desiring  to  determine  the 
said  agency  to  the  other  or  others  of  them.''  ^'(2) 
The  said  A.  S.  Turner  shall  do  his  utmost  to  obtain 
orders  for  and  sell  the  various  goods  manufactured  or 
sold  by  the  said  company  as  shall  be  from  time  to 
time  forwarded,  or  submitted  .by  sample  or  pattern 
to  him,  at  list  price  to  good  and  substantial  cus- 
tomers, and  shall  in  no  case  sell  any  goods  at  lower 
price  than  may  be  authorized  in  wrimig  by  tiie  said 
company."  "(o)  The  said  A.  S.  Turner  shall  not, 
either  by  himseu ,  partner,  agent,  or  oiher  persons 
whatsoever,  sell  or  offer  for  sale  any  shirts,  coUars, 
cuffs,  fronts,  or  any  goods  of  the  description  manu- 
factured or  sold  by  the  said  company."  "  (8)  The 
said  company  shall  pay  to  the  saia  A.  S.  Turner  the 
sum  of  ^  per  cent,  commission  on  all  goods  sold  by 
him  for  i£em.  The  commission  as  aforesaid  shall  be 
paid  on  the  20th  days  of  Mardi,  Jime,  September, 
and  December,  on  all  goods  sold  and  delivered  by  the 
said  company  through  the  agency  of  the  said  A.  S. 
Turner,  and  which  may  have  been  then  actually  paid 
for;  but  the  said  company  shall  not  be  liable  to  pay 
commission  on  any  sums  not  actually  received  by 
them." 

The  defendant's  manufacturing  premises  were 
destroyed  by  fire  in  March,  1889,  and  he  made  no 
attempt  to  resume  business  there  or  elsewhere,  or  to 
fumisQ  employment  to  Turner,  who  consequently 
commenced  this  action  for  damages  for  breach  of 
contract  on  the  31st  day  of  May  in  the  same  year. 
The  damages  were  assessed  by  the  jury  at  £125,  but 
the  question  whether  there  had  been  a  breach  of  con- 
tract was  reserved,  and  having  been  afterwards 
argued  before  Gh:untham,  J.,  that  judge  held  that,  as 
there  was  no  express  agreement  to  supply  goods, 
there  had  been  nol>reach  of  contract,  and  accordingly 
ordered  judgment  to  be  entered  for  the  defendant. 

The  plaintiff  appealed. 

Wtnchy  Q.Cy  and  H.  Kischy  for  the  appellant. — 
There  has  been  a  breach  of  the  contract  to  employ  the 
plaintiff  for  five  years,  which  entitles  him  to  damages, 
the  defendant  having  no  right,  in  view  of  that  con- 
tract, to  discontinue  the  business  as  he  has  done: 
Macivtyre  v.  Behlier,  11  W.  E.  889,  14  C.  B.  N.  S.  654. 
The  defendant  has  discontinued  the  business  wilfully. 
He  made  no  effort  after  the  fire  to  find  a  new  place 
of  business ;  and  besides,  oven  if  he  could  not  help 
the  discontinuance  of  the  manufacturing,  there  was 
nothiuK  to  prevent  his  buying  and  selling:,  which 
would  have  been  just  the  same  to  the  plaintiff.  There 
was  nothing  in  the  contract  to  limit  it  to  goods 
manufactured  at  tbat  particular  place  which  was 
burnt  down.  The  point  taken  by  tine  learned  judge 
was  that  there  was  no  express  agreement  to  supply 
goods.  But  it  is  impossible  to  ^ive  effect  to  these 
covenants  without  reading  in  an  implied  covenant  to 
supply  goods.  [Lopes,  L.  J.— That  implies  a  covenant 
to  carry  on  business  for  the  benefit  of  the  agent.] 
Yes.  [Kay,  L. J. — If  a  man  sells  the  future  crops  of 
an  apple-tree,  he  cannot  cut  down  the  tree.]     The 


defendant  has  shown  no  ground  for  being  excmed 
from  performing  his  contract. 

E,  Bullen,  for  the  respondent. — Th&  agreement  m 
merely  that  the  plaintiff  should  prooore  otden  for. 
any  goods  or  samples  sent  him.  There  was  no  ezpcM 
agreement  by  the  defendant  to  aemd  any  such  good» 
or  samples.  The  remuneration  agroed  upon  vu  & 
mere  commission,  not  a  salary,  liiere  is,  therefore, 
no  implied  agreement  to  continue  the  baniMH: 
Rhode9  V.  Farwond,  24  W.  E.  1078,  1  i^p.  Oag.256; 
In  re  English  and  Scottish  Marine  Iiiiwunct  Co.,  & 

fV  Maclure,  18  W.  B.  1122,  L.  B.  5  Ch.  App.  7J7. 
PES,  L.J. — ^The  last  case  on  the  point  is  Rddj, 
Ea^ives  Co.,  35  W.  B.  509,  19  Q.  B.  D.  264.]  • 
The  contract  here  was  subject  to  an  implied  conditiai 
that  the  defendant's  place  of  businMs  should  oontiaoft 
to  exist :  Taylw  v.  Caldwen,  11  W.  B.  726,  3  fi.  fta 
826.  It  would  be  absurd  to  contend  that  vhes 
the  premises  were  burnt  down  the  defendant  ihoiiyd 
have  to  rush  about  to  find  new  premises  immediatdj, 
merely  in  order  to  enable  him  to  pay  the  plaintiff  3f 
per  cent,  on  his  sales.  [Lopes,  Ij.J.,  referred  i 
In  re  The  Patent  Floor  Clatk  Co,,  41  L.  J.  CJh.  476,  » 
W.  B.  Ch.  Dig.  42,  and  asked  how  the  defendant  nt 
rid  of  the  contract  to  employ  the  plaintiff  for  m 
years.]  It  has  been  made  impossible  of  fnlfilmmt  In* 
an  event  over  which  the  defendant  had  nocontroL 
The  contract  was  merely  to  employ  the  plaintiff  a» 
agent  during  the  continued  existence  of  that  home 
or  business,  and  if  rendered  impossible  it  comes  under 
the  rule  in  3  Com.  Dig.,  "  Condition,"  p.  125:  "8o 
the  non-performance  of  a  condition  shall  be  exoosed 
by  impossibility,  or  the  act  of  Qod,  if  there  be  no 
default  in  the  party."  FKat,  L.J.,  refemd  to 
Cowasjee  Nanabhoy  v.  LaUhlwy  VuUubhou,  L.  B.  3 
Ind.  App.  Cas.  200.  Lopes,  lui. — ^Is  not  me  cofemiit 
to  employ  here  a  **  positive  "  covenant  ? :  see  Toj^ 
V.  Caldwell,']  No.  Taylor  v.  Caldtoeil  is  in  our 
favour,  and  nas  been  followed  by  AppUby  v.  Mym, 
L.  B.  2  C.  P.  651,  15  W.  B.  C.  L.  Dig.  128. 

Winch,  Q,C,j  in  reply.— The  only  defence  pnt  for- 
ward is  that  the  carrying  out  of  uie  contract  becme^ 
impossible.  To  make  ^t  out  the  defendant  has  to 
sav  that  the  contract  was  to  employ  the  plaintiff  to 
sell  goods  manufactured  in  a  particular  spot.  What- 
abouts  in  the  contract  does  he  find  that  ?  There  vt 
three  years  of  the  term  yet  to  run,  which  giv»  anpk 
time  to  obtain  new  premises.  There  is  an  imphed 
contract  to  carry  on  the  business  in  order  to  empbr 
the  plaintiff :  WhitUe  v.  Franlcland,  31  L.  J.  M.  CM. 
10  W.  B.  C.  L.  Dig.  54.  The  agreement  does  not  of 
the  goods  are  to  be  manufactured  in  a  partiodar 
house  in  Taimton.  In  Taylor  v.  Caldtvefl  the  oontraet 
was  to  let  a  particular  music  hall,  but  it  was  bunt 
down  six  days  before  the  first  of  the  days  for  wtiA 
it  was  let ;  and  it  therefore  became  impossible  to  ckij 
out  the  contract.  The  impossibility  must  he  a  pbjv* 
cal  one:  Lloyd  v.  Guihert,  L.  B.  1  Q.  B.  115, at  p. 
121.  [LiNDLET,  L.J.,  intimated  that  the  conrt 
thought  the  damages  as  assessed  by  the  jury  too  h(gb, 
but  that  if  the  plaintiff  agreed  to  aooept  the  ledoeed' 
amount  at  which  thoy  should  be  assessed  by  the  Gooit 
of  Appeal,  there  need  not  be  a  new  trial.  The  mf- 
gestion  of  the  court  was  assented  to.] 

Lna)LEY,  L.J.— In  this  action,  brooght  by  Ib^ 
A.  S.  Turner  for  breach  of  contract  by  the  ^^^^^^ 
in  not  continuing  to  employ  the  plaintiff  for  a  P^^ 
of  fivo  years,  the  controversy  depends  entirely  npon  the 
true  construction  of  the  contract.  The  facts  are  thsie.« 
The  plaintiff  was  desirous  of  boing  employed  asafAt 
and  traveller  to  the  defendant,  and  the  defeDdaoi 
wished  to  employ  him  as  such.  A  contract  wm 
accordingly  entered  into  between  the  defendant  of  the- 
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^ntb  part  and  the  plaintiff  of  the  other  part,  and  there 
was  this  recital :  *'  Whereas,  in  condderation  of  the 
s^ieemeat  of  the  said  A.  B.  Tamer,  the  said  com- 
pany ''  (that  is,  Mr.  Goldsmith  and  any  partner  he 
niglLt  haye)  "  agree  to  employ  the  said  A.  S.  Turner 
98  their  agent,  canyasser,  and  trayeller  upon    the 
iienns  and  subject  to  the  stipulations  and  conditions 
toeioafter  contained;   and  m  consideration  of  the 
premises  the  said  A.  6.  Turner  hereby  agrees  with  the 
said  company  that  he,  the  said  A.  S.  Turner,  shall  and 
will  dihgently,  faithfully,  and  honestly  serye  the  said 
company  as  tiieir  agent,  canyasser,  and  trayeller  upon 
^  tenns  and  subject  to  the  stipulations  and  condi- 
tions hereinafter  contained."    There  there  is  a  dear 
agreement  b^  the  defendant  to  employ  Turner,  and 
by  the  plaintiff  to  serye  the  defendant,  on  these  con- 
ditions :— (1)  The  agency  was  to  be  deemed  to  haye 
commenced  as  from  January  31,  1887,  and  was  to  be 
determinable  either  by  the  company  or  the  plaintiff  at 
the  end  of  fiye  years  from  the  date  of  the  agreement 
i^on  the  notice  therein  mentioned.    (2)  '^  The  said 
A  S.  Tomer  shall  do  his  utmost  to  obtain  orders  for 
«nd  sell  the  yarious  goods  manufactured  or  sold  by 
ihe  said  company  as  shall  be  from  time  to  time  f  or- 
mded  or  subnutted  by  sample  or  pattern  to  him  at 
list  prices  to  good  and  substuitial  customers."    The 
'woras  "  manufactured  or  sold  by  the  said  company  " 
oe  repeated  in  clause  o,  which  is  not  otherwise  mate- 
DftL    Then  follow  other  clauses,  which  I  need  not 
iefer  to,  and  then  comes  dause  (8),  which  deals  with 
the  plaintiff's  remuneration,  and  proyides  that  it  shall 
be  fy  a  commission  on  the  goods  sold  by  him  for  the 
company. 

Now  the  first  question  upon  this ; — it  is  said,  and  said 
fcroly,  by  the  defendant  tluit  there  is  no  express  agree- 
ment here  to  send  any  goods,  samples,  or  patterns  to 
Z^izner,  and  that  there  is  no  agreement,  therefore,  to 
p?e  him  any  em.ployment  at  ul  so  as  to  enable  him 
to  earn  any  oommission.  This  becomes  material 
rben  we  consider  the  question,  How  can  the  def  end- 
mi  employ  Turner  unless  he  supplies  him  to  a  reason- 
ible  extent  with,  goods  and  samples  to  enable  him  to 
am  a  oommission  ?  There  is  no  answer  to  that  ques- 
ion  as  ffu:  as  I  can  see.  Then  it  is  said  there  is  no 
mdertaking  by  the  company  to  go  on  manufacturing. 
Jerteinly  there  is  no  express,  nor,  in  my  opinion,  any 
mplied,  agreement  to  manufacture  a  single  shirt ;  but 
he  company  might  buy  the  artides  to  h&  supplied  to 
tie  plamtiff.  Well,  what  happened  was  this.  The 
afendant's  place  of  business  was  burnt  down,  and  he 
as  giyen  np  the  business  and  made  no  attempt  to 
rocnre  anouier  plaoe  of  business  in  order  to  supply 
timer.  The  latter  then  says  he  is  entitled  to 
images  or  oompensation  of  some  kind  for  the  breach 
I  agreementto  employ  him  for  fiye  years.  The  de- 
ndant  pnta  his  case  in  this  way.  He  says  the  con- 
iyned  existenoe  of  the  business  was  an  implied  oon- 
tion  of  the  agreement.  But  there  is  certainly  no 
tpHed  condition  of  its  continued  existence  at  this 
irticular  plaoe.  Howeyer,  it  was '  contended  that 
lat  proposition  %as  coyered  by  authority,  and  reli- 
fcce  was  placed  upon  Rhodes  v.  For  wood,  Taylor  v. 
Mwdl,  and  the  Indian  case  before  the  Fiiyy 
nmdl.  In  the  first  of  those  cases  it  was  hdd  that 
L  action  of  a  similar  kind  to  the  present  one  could 
i  be  maintained,  on  the  ground  that  there  was  no 
press  contract  to  employ,  and  that  such  a  contract 
ght  not  to  be  unpHed ;  that  was  the  ratio  decidendi. 
;  the  present  case,  howeyer,  there  is  an  express  and 
sitiye  oontract  to  employ  Turner.  In  Cotvaajee 
inab?ioy  y.  LaXlhhoy  Vullubhoy,  a  partnership  deed 
Dtajned  a  oontract  that  one  of  the  partners  should 
employed  as  sole  agent  during  his  life  to  effect 
zchfi^es  and  sales  for  the  partnership,  and  should 
paid  by  a  commission  upon  such   sales.     The 


partnership  haying  been  dissolyed  by  decree 
of  the  TTigh  Court  of  Bombay  on  the  groimd 
that  the  business  could  not  be  carried  on  at  a  profit, 
it  was  hdd  that  the  partnership  haying  come  to  an 
end,  the  contract  for  employment  to  seU  on  behalf  of 
it  had  come  to  an  end  too,  and  that  no  comx>ensation 
could  be  claimed  by  the  agent,  because  it  was  impos- 
sible that  a  contract  to  continue  the  partnership  imder 
all  drcimistances  during  his  life  coula  be  im^ed.  The 
third  case  mentioned,  Taylor  y,  Caldwell,  11  w.  E.  726, 
3  B.  &  S.  826,  seems  to  be  yery  much  in  point  here. 
Blackburn,  J.,  at  p.  833,  says:  ''There  seems  no 
doubt  that  where  there  is  a  positiye  contract  to  do  a 
thing  not  in  itself  unlawful,  the  contractor  must  per- 
form it  or  pay  damages  for  not  doing  it,  although,  in 
consequence  of  unforeseen  acddents,  the  performance 
of  his  contract  has  become  unexpectedly  burdensome 
or  eyen  impossible.  .  .  .  But  this  rule  is  only 
applicable  wnen  the  contract  is  positiye  and  absolute, 
and  not  subject  to  any  condition  either  express  or 
implied,  ana  there  are  authorities  which  we  think 
establish  the  prindple  that  where,  from  the  nature  of 
the  contract,  it  appears  that  the  parties  must  from  the 
beginning  haye  Imown  that  it  could  not  be  fulfilled, 
unless,  wen  the  time  for  the  fulfillment  of  the  oon- 
tract arriyed,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  thej^ 
must  haye  contemplated  such  continuing  existence  & 
the  foundation  of  what  was  to  be  done,  then  in  the 
absence  of  an^  express  or  implied  warranty  that  the 
thing  shall  exist,  tiie  contract  is  not  to  be  construed 
as  a  positiye  contract,  but  as  subject  to  an  implied 
condition  that  the  parties  shall  be  excused  in  case 
before  breach  performance  becomes  impossible  from 
the  perishing  of  the  thing  without  default  of  the  con- 
tractor." The  whole  substance  of  that  is  centred  in  the 
princijsle  that  the  rule  that  the  contract  is  to  be  treated 
as  subject  to  an  implied  condition  that  it  is  to  be  in 
force  only  so  long  as  a  certain  state  of  things  con- 
tinues, is  to  be  confined  to  those  cases  where  the 
parties  must  haye  contemplated  the  continuing  of 
that  state  of  things  as  the  foundation  of  what  was  to 
be  done.  In  the  present  oase,  howeyer,  it  certainly 
cannot  be  said  that  the  parties  contemplated  the  con- 
tinued existence  of  the  defendant's  manufactory  as 
the  f  oimdation  of  what  was  to  be  done ;  because,  as  I 
haye  already  pointed  out,  there  is  nothing  in  the  con- 
tract to  Hmit  the  employment  of  theplaintiff  to  goods 
manufactured  by  the  defendant.  The  result  of  the 
application  of  these  prindples,  therefore,  to  the  present 
case  is  that  the  plamtiff  is  entitied  to  damages,  and  I 
do  not  think  those  damages  should  be  merely  nominal. 
The  plaintiff's  counsd  has  agreed  that  the  amoimt  of 
these  damages  shall  be  assessed  by  this  court,  rather 
than  there  should  be  a  new  trial  of  the  case.  We 
think  l^t  £125  is  too  much,  and  we  fix  the  amount 
at  £50,  for  which  judgment  must  accordingly  be 
entered  for  the  plaintiff. 

Kay,  L.J. — ^Lopes,  L.J.,  hap  desired  me  to  say  that 
he  concurs  in  the  condusion  at  which  we  haye  arriyed. 
For  myself,  I  wish  to  guard  my  judgment  by  saying 
that  if  in  this  case  it  had  been  shown  that  not  only 
the  manufactory  ^but  the  business  of  the  defendant 
had  been  destroyed  by  vis  major,  without  any  default 
of  the  defendant,  I  do  not  think  the  plaintiff  could 
haye  recoyered  damages ;  but  in  fact  there  is  an  utter 
absence  of  any  proof  to  that  effect.  There  was  no 
eyidence  that  it  was  quite  impossible  after  the  fire  for 
the  defendant  to  carry  on  his  business.  The  contract 
was  a  peculiar  one.  It  was  a  contract  to  employ  the 
plaintiff  for  a  term  of  fiye  years  certain,  determinable 
at  the  end  of  that  term  by  three  months'  notice  on 
dther  side.  There  has,  therefore,  been  a  breach  by 
the  defendant  of  a  positiye  contract.    The  defendant 
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contends  that  a  condition  of  the  continued  existence 
of  the  manufactory  must  be  implied.  It  is  not  the 
plaintiff  who  is  asking  that  a  condition  may  be 
implied  in  order  to  support  his  case.  It  is  the  defend- 
ant who  says :  *'  In  order  to  justify  me  in  putting  an 
end  to  the  contract,  I  ask  the  court  to  import  a  condi- 
tion that  the  business  must  be  carriea  on  in  this 
particular  place."  If  it  had  been  proved  that,  in 
consequence  of  some  event  over  which  he  had  no 
control,  it  had  become  impossible  fpr  the  defendant  to 
carry  out  the  contract,  I  dbould  have  had  no  difficiUty 
in  holding  that  there  had  been  no  breach.  But  here 
it  has  not  become  impossible,  and  this  case  from  that 
point  of  view  is,  therefore,  no  exception  from  the 
well-settled  rule  that  the  court  will  refuse  to  enforce 
a  contract  which  it  considers  was  made  subject  to  an 
implied  condition  of  the  continued  existence  of  some- 
thmg  which  constitutes  the  foundation  of  what  is  to 
be  done,  where  that  has  ceased  to  exist. 

For  these  reasons  I  entirely  concur  in  the  judgment 
of  lindley,  L.J.,  and  I  concur  also  as  to  the  amount 
of  the  damages. 

Appeal  allowed. 

Solicitors,  Alfred  Slater;  W.  H.  E.  Stme,  for  S.  B. 
Cree»welly  Taunton. 


W^  ^wvt  of  Swtitt. 


Chan.  Div.  1 
North,  J.   I 


May  27,  28. 


In  re  Amos. 
Cabrier  V,  Price,  (a.) 


Trade  union — Effect  of  lequest  and  devise  to— ^* Benevo- 
lent Fund'' — Mortmain — Perpetuity — Trade  Union 
Act,  1871  (34  <fe  35  Vict.  c.  31),  s.  1— Meaning  of 
** purchase'*  in. 

A  testator  devised  and  bequeathed  certain  freehold  and 
leasehold  properties  for  lives,  with  a  condition  tJiat  each 
devisee  and  legatee  should  keep  the  property  Jield  by  him 
in  repair  and  'pay  an  annual  sum  to  go  to  the  Benevolent 
Fund  of  a  registered  trade  union,  for  the  benefit  of  dis- 
tressed Timbers  of  the  society  and  widows  and  children 
of  deceased  members. 

Held,  that,  the  annual  su/ni  being  a  charge  connected 
with  land  and  the  luiture  of  the  Benevolent  Fund  being 
charitable,  tlve  gift  to  it  was  void  as  offending  against 
the  Statutes  of  Mortmain, 

The  word  '* purchase  "  in  section  7  of  the  Trade  Union 
Act,  1871,  Juxs  not  the  technical  meaning  of  **  take  other- 
wise than  by  descent,''  and  does  not  include  taking  by 
devise. 

There  is  nothing  repugnant  to  the  law  in  an  estate 
being  given  to  a  man  for  the  combined  periods  of  his  own 
life  and  the  life  of  the  person  who  may  be  his  heir. 

Adjourned  summons. 

This  was  an  originating  summons  taken  out  by  the 
plaintiffs,  who  were  executors  and  trustees  under  the 
will  of  the  testator  in  the  action,  asking  {inter  alia) 
that  the  effect  of  certain  devises  and  bequests  con- 
tained in  the  will  in  favour  of  a  trade  union  might  be 
determined. 

The  testator,  James  Amos,  who  died  on  the  15th 
of  November,  1888,  by  his  will,  idPter  appointing  the 
plaintiffs  to  be  his  executors,  and  directing  payment 

(a.)  Eeported  by  Arthur  Lawrence,  Esq.,  Barrister- 
at-Law. 


of  his  debts  and  funeral  and  testamentary  expeoiei^ 
devised  and  bequeathed  as  follows  : — "  I  give,  devin, 
and  bequeath  unto  Thomas  Price  the  property  known 
as  27,  Bath-terrace,  New  Swindon,  in  the  countj  of 
Wilts,  at  present  occupied  by  the  said  Thomis  hioe, 
the  conditions  to  be  as  follows : — ^That  the  proparty 
be  left  to  him  for  his  life,  and  for  the  life  of  his  hat, 
after  which  it  becomes  the  property  of  the  Boikr 
Makers  and  Iron  Ship  Builders  Society.  And  to 
Henry  Poole  the  property  known  as  41,  Be^- 
street.  New  Swindon,  in  the  county  of  Wilte,  at 
present  occupied  by  me  (James  Amos),  the  condilioiB 
to  be  as  follows : —  "  Tthe  same  as  in  the  ^se  of  27, 
Bath-terrace).  '*  Ana  to  Thomas  Henry  WiUisms  <fe 
property  known  as  40,  Begent-street,  in  the  ooonty  o( 
Wilts,  at  present  occupied  by  Henry  Poole,  the  ooodi- 
tions  to  be  as  follows  : — "  (the  same  as  in  the  cam  of 
27,  Bath-terrace,  and  41,  Begent-street).  "Thstev^ 
of  the  above  keep  the  property  held  by  them  in  good 
repair,  and  shall  pay  to  the  tzustees  the  sum  of  fogr 
shillings  per  weeK  imtil  the  whole  mortgage  be  pdi 
And  that  the  further  sum  of  three  pounds,  six  fal- 
lings, and  eightpence  each  per  annum  be  paid  hf 
them  to  be  disposed  of  as  follows : — ^viz..  Five  pomdi 
per  annum  to  the  Boiler  Makers'  Benevolent  Fad, 
and  five  pounds  per  annmn  to  the  executon.  Shodd 
either  of  the  parties  refuse  or  fail  to  comply  witbte 
foregoing  conditions,  they  shall  forfeit  all  ngUs  to 
the  property,  and  the  executors  shall  cause  the  nma 
to  be  handed  over  to  the  Boiler  Makers*  Society  forft« 
with." 

The  will  did  not  contain  any  residuary  gift 

The  property,  27,  Bath-terraoe,  was  leasehold,  tin 
other  two  properties  were  freehold. 

The  Boiler  Makers  and  Iron  Ship  Builders'  Society 
was  instituted  in  1834,  and  was  subsequently  nf^ 
tered  as  a  trade  union  pursuant  to  the  Trade  Unioa 
Act,  1871.  By  its  rules  it  was  provided  frule  1)  tiui 
the  objects  of  the  society  were  '*  the  establishmeBtaf 
a  fund  for  the  relief  of  its  members  in  sicknen,  wi& 
medical  and  surgical  aid,  assistance  to  memben  ont 
of  employment,  protection  of  trade  or  disputes  eoo- 
nected  therewith,  accidents,  oldaee,  for  the  intennod 
of  its  deceased  members  and  &eir  wives,  and  fir 
regulating  the  relations  between  workmen  i&d 
masters " ;  (rule  2)  that  the  society  should  )» 
governed  by  an  executive  council ;  (role  12}  thai  aS 
moneys  sul^cribed  by  members  shomd  be  held  by  tfe 
executive  council  as  general  trustees  **  in  trust  fortte 
members  generally  " ;  (rule  20)  that  no  person  ahoaW 
be  admitted  a  member  who  was  not  *'  a  legal  bo3ff 
maker  or  iron  ship  builder — namely,  an  angie  nw 
smith,  plater,  riveter,  caulker,  and  holder-np." 

Rule   39  dealt  with  the  Benevolent  Fond,  i» 
provided  (section  1)  that  **  sixpence  111  the  paiiM» 
paid  per  annum,  as  contributions,  should  be  tafas 
for   benevolent   purposes,  which   should  be  nndtf 
the  control  of  the  executive  council " ;  (secto  i) 
that  "the  widow  of  any  deceased  member  ^^^ 
in  need  of,  and'  i^pdied  for,  assistanoe  to  the  bty 
of  which  her  deceased  husband  was  a  member,  vr 
in  twelve  months  of  his  deatib,  the  officen  of  tw 
branch  {sic^  should  send  the  appUcation  to  theecw* 
tive  council,  with  a  recommendation  or  other** 
when  the  executive  council  shoidd  have  P^^^'Tr 
grant  £5  to  the  widow  and  £1  to  each  child  mdff 
thirteen  years  of  age,  or  withhold  the  same,  as  WJ 
might  decide  " ;  (section  4)  that  "  when  children  J«» 
left  without  any  parents  at  the  death  of  the  *»*^®^ 
should  (with  the  approval  of  the  executive  coiffl^ 
receive  the  £5  which  the  mother  would  hate  w« 
entitled  to  if  she  had  been  living,  in  addition  to  wp 
own  grant,"  and  that  **  the  cases  of  any  othardfl- 
tressed  members   might  be  sent  to  the  cxecow* 
council    .    .    .    when  they  should  hare  po**  ^ 
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ftiant  any  sums  the  cases  might  deserve,  if  there  were 
tands  to  meet  it." 

Section  7  of  the  Trade  Union  Act,  1871,  provides 
that  "it  shall  be  lawful  for  any  trade  nnion  regis- 
tered under  this  Act  to  purchase  or  take  upon  lease 
in  the  names  of  the  trustees  for  the  time  being  of 
Boch  union  any  land  not  exceeding  one  acre,  and  to 
sell,  exchange,  mortgage,  or  let  the  same,  and  no 
pozchaser,  assignee,  mortgagee,  or  tenant  shall  be 
bound  to  inquire  whether  the  trustees  have  authority 
for  any  sale,  exchange,  mortgage,  or  letting,  and  the 
receipt  of  iiie  trustees  shall  be  a  discharge  for  the 
money  arising  therefrom." 

The  summons  asked  that  a  proper  construction 
might  be  put  upon  the  devises,  oequests,  and  direc- 
tions in  the  said  will  contained  of  and  concerning  tJie 
properties  at  New  Swindon — ^viz.,  No.  27,  Bath- ter- 
race, No.  40,  Reeent-street,  and  No.  41,  Begent- 
street— and  that  &e  rights  of  the  parties  interested 
therein  might  be  ascertained  and  declared,  and  that 
the  effect  of  the  gift  of  £o  per  annum  to  the  defend- 
ants the  Boiler  Makers'  Benevolent  Ftmd  might  be 
determined. 

BoberUon^Macdanald,  for  the  summons. 

Churchy  for  Thomas  Price  and  Thomas  Henry 
Williams. — The  gift  to  the  devisee  "  for  his  life  and 
the  life  of  his  heir "  gives  him,  besides  his  own  life 
estate,  an  estate  par  autre  vie  (that  of  his  heir)  after 
his  d^th.  Similarly  in  the  case  of  the  leasehold  the 
legatee  takes  an  interest  for  his  own  life,  and  in 
aadttion  another  for  the  life  of  his  personal  repre- 
sentative. The  ffift  of  £5  a  year  to  the  Benevolent 
Fimd  IB  a  rent-(£arge  out  of  land  for  a  charity,  and 
therefore  bad :  Pease  v.  PaUinsoriy  .34  W.  E.  361,  32 
Ch.  D.  154.  The  Boiler  Makers*  Society  cannot  take 
the  properties  in  remainder,  for  they  cannot  hold  land 
at  all  except  so  far  as  they  are  allowed  by  section  7  of 
the  Act  of  187 1 — that  is,  by  purchase  or  lease. 

J.  C.  Gordon,  for  Henry  Poole,  with  similar  in- 
terests.— The  Benevolent  Fund  and  the  Association 
were  separated  in  the  mind  of  the  testator.  The  gift 
of  £5  a  year  is  a  rent-charge,  and  is  void. 

Hood,  for  the  testator's  heiress-at-law  and  one  of 
his  next  of  kin. — An  estate  to  a  man  for  his  life,  fol- 
lowed by  another  to  him  during  the  life  of  an  un- 
ucertained  person,  is  a  thing  imknown  to  the  law. 
The  remainder  to  the  boiler  makers  subiect  to  the 
life  interests  is  an  offence  against  the  rule  of  per- 
petuities. This  association,  again,  can  only  take  land 
strictly  in  accordance  with  the  terms  of  the  Act  under 
which  it  is  registered. 

Upfohn,  for  the  Boiler  Makers'  Society  and  the 
Benevolent  Fund. — (1)  This  association  is  not  a  cor- 
poration. (2)  Nor  is  it  a  charity,  as  is  dear  from 
section  16  of  the  Trade  Union  Act  Amendment  Act, 
1876.  [NoBTH,  J. — Is  not  the  Benevolent  Fund  chari- 
table ?]  I  can  hardly  contend  that  it  is  not.  But  the 
iVHo^iation  is  not  charitable :  /i»  «?  OUmk^.  Trudy 
24  W.  B.  233,  1  Ch.  D.  497 ;  it  is  merely  a  «n* 
of  mutual  insurance  society;  no  rule  except  tiie 
Benevolent  Fund  rule  reqiures  a  member  to  be  in 
distress.  [Nobth,  J. — ^You  do  not  distinguish  Pease 
V.  PottiTMon,  in  wluch  there  were  rules  similar  to  those 
yon  are  commenting  upon,  and  there  the  association 
was  hdd  to  be  a  c&rity.]  That  case  was  not  very 
well  considered.  In  Sjoiller  v.  Maude,  32  Ch.  D.  158, 
n«  (2),  Jessel,  M.B.,  held  a  society  charitable,  but  on 
the  ground  that  poverty  was  a  necessary  element  to 
entire  a  member  to  the  b^iefits  of  it ;  out  in  In  re 
ClarVt  Truit  poverty  was  not  a  necessary  element, 
ttid  the  society  was  held  not  to  be  charitable,  and  here 
poverty  is  not  a  condition,  and  that  case  covers  the 


present.  (3)  The  purposes  of  the  Boiler  Makers* 
Society  do  not  involve  a  perpetuity,  they  have 
power  to  sell  under  section  7  of  the  Act  of  1871, 
and  so  there  is  no  perpetuity  :  Carne  v.  Lonyy  8 
W.  R.  570,  2  De  GT.  F.  &  J.  75.  That  section 
also  gives  them  the  power  to  "purchase**  land, 
and  the  word  there  has  its  techmcal  meaning  of 
**  taking  otherwise  than  by  descent,"  and  so  includes 
taking  by  devise.  If  the  words  are  to  be  construed 
strictiy  the  society  may  only  acquire  for  valuable 
consideration,  and  are  precluded  from  taking  a  volun- 
tary conveyance  from  a  member  or  under  his  will. 
The  person  in  whom  the  legal  estate  is  vested  is  to  be 
called  upon  to  convey  to  the  trustees  of  the  society. 
The  gift  of  £5  a  year  to  the  Benevolent  Fund  is  good ; 
it  is  not  an  interest  in  land,  but  a  mere  personal 
payment  out  of  the  pockets  of  the  tenants  for  life ; 
there  is  no  power  to  distrain  for  it  nor  claim  of  any 
kind  against  the  land  for  it :  In  re  ThompsoUy  Bedford 
V.  Tealy  ante,  p.  50,  45  Ch.  D.  161. 

North,  J. — ^The  only  question  is  between  the  heir- 
at-law  and  next  of  kin  of  the  testator  on  the 
one  hand,  and  the  devisees  and  legatee  of  the  three 
properties  given  by  the  will  on  the  other.  A  great 
deal  of  time  has  been  taken  up  in  the  case,  and  ^e 
total  amount  in  question  is  very  small.  The  testator 
by  his  will  appoints  two  executors,  the  plaintiffs,  and 
after  directing  payment  of  his  debts  and  funeral 
and  testamentary  expenses,  devises  and  bequeaths  as 
follows : — [His  lordship  stated  the  parts  in  question 
of  the  will  as  set  out  above,  and  proceeded : — ^J  Now 
what  is  the  effect  of  the  ^t  of  the  three  properties 
in  remainder  to  the  Boiler  Makers  and  Iron  Ship 
Builders'  Society  ?  and  what  the  effect  of  the  gift  of 
£5  per  annimi  to  the  Boiler  Makers*  Benevolent  Fund, 
which  is  merely  a  fund  administered  by  the  Boiler 
Makers  and  Iron  Ship  Builders*  Society  under  rule 
39  of  the  society,  so  that  it  is  simply  a  gift  to  the 
society  for  the  purposes  of  the  fund?  Now  the 
society  exists  for  the  purposes  of  the  Act  under 
which  it  is  roistered,  ana,  in  my  opinion,  a  bequest 
to  it  is  one  which  cannot  take  effect,  inasmuch  as  it  is 
one  which  tends  to  a  perpetuity  on  the  authority  of 
Came  v.  Long  and  In  re  Clark^s  Trust, 

Again,  this  society  could  not  take  land  at  all  ex- 
cept under  section  7  of  the  Act.  [His  lordship  read 
the  material  part  of  the  section.]  It  is  argued  that 
"purchase"  in  this  section  has  the  technical  mean- 
ing of  taking  otherwise  than  by  descent  or  escheatj 
and  that,  accordingly,  it  includes  taking  by  devise. 
That,  undoubtedly,  is  the  meaning  of  the  word  some- 
times, but,  in  my  opinion,  it  is  not  its  meaning  here* 
If  it  were  the  succeeding  words  "or  take  upon 
lease  *'  would  be  so  mudi  tautology.  I  think,  how- 
ever, it  might  include  the  purchaEong  of  a  lease  not 
taken  directiy  from  the  landlord.  Moreover,  the 
words  of  the  section  are  "to  purchase  or  take  upon 
lease  in  the  names  of  the  trustees  for  the  time  being  **  : 
how  could  a  devise  be  a  purchase  in  the  names  of 
trustadi  ?  Besides,  the  quantity  of  land  which  ia 
,  ^cm^  to  be  taken,  and  wbich  ift  not  i^  osoaed  on» 
acre,  seems  to  point  rather  to  the  acquisition  of  a  site, 
for  an  office  for  instance,  than  to  the  taking  of  land 
for  general  purposes. 

I  hold,  then,  that  the  gifts  in  remainder  of  the 
three  properties  in  question  to  the  Boiler  Makers  and 
Iron  Ship  Builders'  Society  are  void  for  the  reasons  I 
have  alr^y  given.  As  to  the  gift  of  £5  per  annum 
to  the  Benevolent  Fund,  that,  in  my  opinion,  is  a  gift 
connected  with  land,  and  void  as  an  offence  against  the 
Statutes  of  Mortmain. 

It  remains  to  say  what  are  the  interests  of  the 
tenants  for  life  in  the  three  properties.  In  my  opinion 
there  is  a  gift  to  each  for  his  own  life,  which  is  a  good 
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gift,  and  then  there  is  a  fortiier  gift,  also  good,  to  him 
for  the  life  of  his  heir;  so  tb^t  each  tokes  for  the 
combined  period  of  his  own  life  and  that  of  the  person 
who  shall  be  his  heir,  the  life  of  the  heir  being  super- 
added to  his  own.  At  the  end  of  that  period  the  pro- 
perties go,  the  freeholds  to  the  testator's  heir-at-law 
and  the  leasehold  to  his  legal  personal  representative. 

This  may  not  be  what  the  testator  himself  intended, 
but  it  is  the  construction  I  put  upon  what  he  has  said. 

Costs  of  all  parties  to  come  out  of  the  estate,  and, 
as  to  the  plaintiffs,  between  solicitor  and  client. 

Solicitors,  Prior,  Church,  <fe  Adams,  iarA.E.  Withy, 
New  Swindon ;  C.  L,  Kingdon ;  DarUy  <fe  Cumberland, 
for  Cli/Um,  Carter,  &  Co.,  Bristol;  Woodco<^,  Ryland, 
<fc  Parker, 


Chan.  Div. )  ^  ,    ^^ 

North,  J.  ]  ^«^-  20- 

Aylwabd  v.  Lewis,  (a.) 

Mortgage — Foreclosure — Death  of  mortgagor  insolvent 
and  without  a  personal  representative  before  the  time 
limited  for  redemption — Bepresentative  for  purposes 
of  action. 

An  order  for  foreclosure  tvas  obtained  in  a  foreclosure 
action,  but  the  defendant  mortgagor  died  insolvent  before 
the  expiration  of  the  period  limited  for  redemption  of  the 
mortgaged  property.  There  was  no  personal  representa- 
tive of  his  estate,  and  an  order  was  made  appointing  one 
of  his  next  of  kin  to  represent  his  estate  for  the  purposes 
of  the  €tction. 

Held,  on  a  motion  for  foreclosure  absolute,  that  no 
order  would  be  made  in  the  absence  of  a  properly'<onsti- 
tuted  representative  of  the  mortgagor's  estate. 

Motion. 

The  question  for  decision  was  whether  an  order  for 
f oredosore  absolute  ought  to  be  made  in  a  foreclosure 
action  in  respect  of  the  estate  of  a  mortgagor  who 
had  died  insolyent  and  without  a  legtQ  x>er6onal 
representative  after  the  date  of  the  chief  clerk's 
certificate,  but  before  the  time  limited  for  redemption 
had  expired. 

The  action  was  brought  for  foreclosure  of  certain 
mortgages  of  leaseholds  made  to  tiie  plaintiff  by  the 
defend^t,  and  a  receiver  of  the  rents  of  the  mort- 
gaged property  was  appointed. 

On  the  16th  of  February,  1890,  judgment  for  fore- 
•dosure  was  obtained,  the  defendant  having  made 
default  in  pleading ;  and  by  ti^e  judgment  the  period 
during  which  the  defendant  was  entitled  to  redeem 
was  Imiited  to  six  months  from  the  date  of  the  chief 
•derk's  certificate. 

The  22nd  of  Mav,  1890,  was  the  date  on  which  the 
oextificate  was  made,  and  the  period  for  redemption 
expired  on  the  22nd  of  November,  1890 ;  but  in  the 
interval  the  defendant  died  insolvent  and  there  was 
no  legal  personal  representative. 

On  the  14th  of  November,  1890,  upon  the  applica- 
tion of  the  plaintiff,  an  order  was  myade  in  chambers, 
under  ord.  16,  r.  46,  appointing  the  defendant's 
brother,  who  was  one  of  ms  next  of  kin,  to  represent 
the  defendant's  estate  for  the  purposes  of  the  action ; 
and  it  was  ordered  that  the  plamtiff  should,  on  or 
before  the  19th  of  November,  1890,  serve  the  defend- 
ant's brother  with  this  order,  and  tiiat,  on  such 
service  being  duly  effected  and  on  default  of  payment 
by  the  defendant's  brother  on  or  before  the  24th  of 
November,  1890,  of  the  sum  found  due  to  the  plaintiff 

(a.)  Eeported  by  J.  Teustrah,  Esq.,  Barrister-at- 
Law. 


by  the  chief  derk's  certificate,  the  brother,  as  Rpie- 
senting  the  defendant's  estate,  should  be  absolmeiy 
foredosed. 

The  order  was  duly  served  on  the  defendanfa 
brother  within  the  prescribed  period. 

There  was  in  the  hands  of  the  receiver  a  sauiQ 
balance  of  money  reodved  by  him,  whidi  bslaaoe 
had  not  been  induded  in  the  chief  clerk's  certificate; 

This  was  a  motion  by  the  plaintifiP  that  the  reoeifcr 
might  be  ordered  to  pay  the  balance  to  the  phantiff; 
that  the  recdver  might  then  be  discharged ;  ^SbaX  fi» 
period  of  redemption  might  be  enlarged  to  tiie  27tlt 
of  February,  1891,  and  that  unless  the  brother, « 
representing  the  defendant's  estate,  should  on  tihit 
da^  pay  the  sum  found  due  to  the  plaintiff  bv  fte 
chief  clerk's  certificate,  less  the  balance  in  the  hsodi 
of  the  recdver,  the  brother,  as  representing  the  de- 
fendant's estate,  should  be  absolutely  foredosed. 

Vernon  Smith,  for  the  motion. — ^The  order  asked  Itr 
is  the  proper  order  under  the  drcumstanoes  of  lite 
case :  Jenner  Fust  v.  Needham,  34  W.  B.  709,  tt 
Ch.  D.  582.  [T^OETH,  J.— I  am  not  satisfied  that  tbe 
order  I  made  m  chambers  was  right,  and  ihsi  (here  ii 
a  proper  representative  of  the  mortgagor's  eitili 
before  the  court.]  The  order  anpointing  the  defend- 
ant's brother  to  represent  his  estate  was  right:  ord. 
16,  r.  46;  Peat  v.  GoU,  W.  N.,  1885,  p.  46;  Iftal  t. 
Barrett,  W.  N.,  1887,  p.  88. 

North,  J.~I  am  not  satisfied  that  the  oider  1 
made  in  chambers  was  right ;  but  if  it  was  properij 
made,  it  does  not  follow  that  the  estate  can  now  n 
foredosed.  I  have  not  got  the  mortgagor's  eitite 
here  in  any  way,  except  in  so  far  that  a  penon  \m 
been  appointed  to  represent  it  who  may  have  no 
interest  in  it.  I  am  not  satisfied  with  the  oris 
appointing  him,  which  may  be  a  rigbt  orda  as  a  itep 
in  the  right  direction.  I  have  dedded  following  i 
decision  of  the  Court  of  Appeal  that  an  insohent 
trustee  is  not  a  suffident  party  to  a  suit  so  that  ibe 
cestui  que  trust  may  be  «>und.  I  am  not  saiaM 
that  a  person  who  has  not  got  the  estate  of  liie 
mortgagor  with  whidi  to  pay,  properly  leuiiiiuuU 
that  estate  in  a  foredosore  action.  In  fact  I  ttunkk 
does  not.  I  dedine  to  make  an  order  for  foredoinie 
in  the  abs^ce  of  a  properly-constituted  repreaentir 
tive  of  the  mortgagor. 

Solidtors,  BeU,  Brodriek,  <fe  Gray, 


^^1}  April24,25.27;ll*y» 

Cabter  v.  Silbeb. 
Carter  v.  Hasluck.  (a.) 

Infant — Marriage  settlement — Cotiftrmation  or  reptidiar 
tion — Election —  Compensation — Forfeiture— l^fi^ 
Relief  Act,  1874  (37  A  38  Vict,  c  62),  s,  2-InM^ 
Marriage  Settlemefiis  Act,  1855  (18  <fe  19  Vid.  c  43). 

A  marriage  settlement,  dated  the  I6th  of  OdoUr, 
1883,  was  made  on  tJie  occasion  of  the  marria^  of 
two  infants.  The  settlement  uxu  confirmed  btf  tie 
court  on  behalf  of  the  wife,  but  not  on  behalf  of 
the  husband.  By  the  .settlement  the  husband's  ftdha^ 
covenanted  with  the  trustees  to  pay  £1,500  a  jftar 
during  the  life  of  the  wife  and  such  ftaihtr  period  a 
there  sliould  be  any  child  or  grandchild  of  the  inieM 
marriage,  to  be  payable  by  equal  quarterly  inttalaeidtt 
such  sum  to  be  paid  by  them  to  the  hu&ind  tattH  ^ 
should  assign,  charge,  or  affect  so  to  do,  in  which  ««rt 

(a.)  Reported  by  J.  W.  Greig,  Esq.,  Banister-at- 
Law. 
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4htre  was  a  ducreUonary  tnut  over.  The  setUemenl  aho 
contained  a  covenant  hy  the  husband  that  if,  during  tJie 
-continuance  of  the  annuity,  he  became  entitled,  under 
certain  other  settlements  executed  by  his  father,  or  under 
iAe  mil  of  either  his  father  or  his  mother,  to  any  property, 
Jte  would  (tssign  the  same  to  the  trustees  of  his  marriage 
4etUement,  in  reduction  of  the  amount  of  capital  necessary 
to  he  set  apart  to  meet  the  annuity. 

The  father,  by  his  will  dated  the  22nd  of  November, 
1878,  gave  the  residue  of  his  property  equdlly  between 
Aia  two  sons,  one  of  whom  was  the  husoand  in  ques-- 
tm.  The  testator  died  on  the  Uth  of  May,  1887. 
The  husband  <xttained  his  majority  on  the  19th  of 
November,  1883,  and  received  three  instalments  of 
(he  annuity,  and  paid  over  to  the  trustees  of  the  setUc" 
ment  a  sum  received  by  him  under  one  of  the  earlier 
settlements  made  by  his  father,  but  without  prejudice  to 
his  right  to  repudiate  the  settlement.  On  the  Slst  of 
July,  1888,  formal  notice  of  repudiation  by  the  hus^ 
land,  of  the  settlement  of  the  leth  of  October,  1883, 
was  giveti  to  the  trustees. 

The  trustees  brought  an  action  to  have  it  declared 
that  the  husband  could  not  repudiate,  and  that,  if  he 
could  repudiate,  compensc^on  ought  to  be  made  by  him 
wt  of  any  moneys  payable  to  him  under  the  settlement 
amd  out  of  the  property  which  would  have  been  comprised 
in  his  covenant  if  he  had  not  repudiated. 

Held,  that  the  husband  was  entitled  to  repudiate  the 
setdement,  and  had  done  so  within  a  reasonable  time  of 
■amngofage  and  enquiring  a  knowledge  of  his  rights, 

Hdd,  that,  as  he  had  repudiated.  Tie  must  make  com- 
fensaiion  out  of  his  interests  under  the  settlement  and  out 
of  the  property  coming  to  him  under  his  father's  will. 

Held,  also,  tJiat  such  compensation,  coming  out  of 
nmeys  payable  to  the  husband  under  the  settlement, 
operated  as  a  forfeiture  of  his  right  to  the  annuity  there- 
Wider,  and  that  the  discretionary  trust  over  took  effect. 

Codiington  v.  Codiington,  24  W.  R.  648,  L.  R.  7 
E.L.^b^,f6llowed. 

Trial  nf  action. 

This  was  an  action  oonunenced  on  the  17th  of  June, 
1889,  by  Bobert  Brudenell  Carter  and  the  Right 
HoDomable  Arthur  Hennr  George,  Earl  of  Lisbume, 
Hie  trustees  of  the  settlement,  dated  the  16th  of 
October,  1883,  made  on  the  marriage  of  the  defend- 
ants Martin  Albert  Silber  and  Ladv  Lucy  Silber 
(then  Lady  Lucy  Yaughan),  against  the  beneficiaries 
under  the  settlement,  and  certain  incumbrancers  on 
theinterest  of  Martin  Albert  Silber,  and  originally 
-daimed  to  have  the  rights  of  all  parties  und^  the  settie- 
aent  declared  and  the  trusts  thereof  administered  bv 
the  court  Bubeequenti^y  the  pleadings  were  amended, 
•ttd  raised  substantially  the  question  whether,  imder 
ue  dicamstances  hereinafter  stated,  the  defendant, 
IL  A.  Silber,  having  been  an  infant  at  the  date  when 
the  settlement  was  made,  could  repudiate  it  after 
<ioming  of  age,  and,  if  so,  whether  he  was  bound  in 
^^isequenoe,  to  compensate  the  persons  disappointed 
by  his  repudiation,  out  of  certam  property  given  to 
Jumhy  his  father's  will,  or  out  of  an  annuity  settled 
•da  him  by  the  deed  in  question. 

The  settiement  in  question  was  dated  the  16th  of 
VBtober,  1883,  and  was  made  between  Albert  Mardus 
P^  of  the  first  part,  Martin  Albert  Silber,  then  an 
mfsnt  of  the  vm  of  twenty  years  and  upwards, 
•on  of  Albert  Mardus  Silber,  of  the  second  part, 
Ijwy  Lucy  saber  (then  Lady  Lucy  Vauffhan);  an 
Jj™t  of  the  age  of  eighteen  years,  of  the  tidrd  part, 
ue  Tdaintifr  B.  B.  Carter  and  the  plaintiff  the  mx\ 
Jt  Lubume  (then  Lord  Vaughan),  of  the  fourth  part ; 
n  contained  redtals,  that  an  insurance  on  the  me  of 
tte  said  Martin  Albert  Silber  to  the  amount  of  £20,000 
A&a  been  effected  by  the  said  Albert  Maidus  Silber 
lAysble  on  the  said  Muian  Albert  Silber  attaining 


the  ase  of  sixty  years  or  on  his  death  under  that  age, 
and  uiat  it  had  been  agreed  that  the  said  Albirt 
Maroius  Silber  should  enter  into  the  covenant  therein- 
after contained  for  the  payment  during  the  life  of  the 
said  Lady  Lucy  Yaughan,  and  for  such  further  period 
(if  any)  as  there  should  be  living  any  child  or  srand- 
dhildof  the  said  intended  marriage,  of  the  yearly  sum 
of  £1,500,  and  that  such  yearly  sum  should  be  pai]l  or 
applied  in  manner  thereinafter  provided ;  and  by  the 
operative  part  the  said  A.  M.  Silber,  the  father,  cove-, 
nanted  with  the  plaintiffis  that  in  case  the  said  intended 
mania^  should  take  place,  he,  the  said  A.  M.  Silbar, 
his  heirs,  executors,  or  administrotors,  would  pay 
to  the  trustees  of  tiie  said  indenture  of  settiement 
ti^e  yearly  sum  of  £1,500  during  the  life  of  the  said 
Lady  Lucy  Silber,  and  during  sudi  further  period  (if 
any)  as  there  should  be  living  any  diild  or  grandchild 
of  we  said  intended  marriage,  such  sum  of  £1,500  to 
be  payable  by  equal  quarterly  payments,  payable  in 
advance  every  three  months,  the  first  of  sudi  payments 
to  be  made  on  the  dav  of  the  marriage,  but  to  be 
deemed  to  accrue  from  oay  to  day  so  as  to  be  appor- 
tionable  according  to  law  at  the  commencement  or 
termination  thereof.    And  it  was  agreed  and  declared 
that  the  said  trustees  should  pay  the  said  yearly  sum 
of  £1,500  as  and  when  the  growing  payments  thereof 
should  be  reodved  by  them  to  the  said  M.  A.  Silberj^ 
the  intended  husband,  during  his  life,  or  until  he 
should  become  a  bankrupt  or  should  assign  or  charge, 
or  affect  to  assign  or  char^  the  said  yearly  sum,  or 
some  part  thereof,  or  untd  some  other  event  should 
happen  whereby  the  said  yearly  sum  or  some  part 
thereof,  if  bdonging  absolutdy  to  him,  would  become 
vested   in   or   payable   to   some  other   persons   or 
person ;  and  in  the  event  of  failure  or  determination 
during  the  life  of  the  said  husband  of  the  trust 
thereinbefore  declared  in  his  favour,  should  during 
the  remainder  of  his  life,  if  the  said  Lady  Lucy 
Silber  or  anv  diild  or  granddiild  of  the  said  intended 
maniage   should  so  long  live,  pay  or  apply  all  or 
any  purt  of  the  said  yearly  sum  unto  or  for  the 
personal  support  or  benefit  of  the  said  husband  and 
ids  wife  ana  issue  (if  any) ;  atid  subject  to  such  dis« 
cretionary  trust  or  power  should  hold  the  said  yearly 
sum  upon  the  trusts  upon  which  the  same  would  for 
the  time  being  be  hdd  if  the  said  husband  were  then 
dead.    And  after  the  death  of  the  said  husband  the 
trustees  were  directed  to  pay  the  said  yearly  sum  to 
the  wife  during  her  life.     And  it  was  anreed  and 
dedared  that  me  interest  of  the  said  husband  and 
wife  respectivdy  in  the  said  trust  premises  should  be 
subject  to,  and  charged  with,  the  obligation  of  pro- 
vidmg  out  of  the  said  yearly  sum  a  suitable  red- 
dence    and   maintenance  for  the   said  wife    (as  to 
the  life  interest  of  the  said  husband),  and  such  of 
the  diildren  and  granddiildren  of  the  said  intended 
marriage  as,  being  male,  should  for  the  time  being  be 
under  tiie  age  of  t¥ranty-one  years  and  unmarried,  or, 
being  female,  should  be  unmarried,  in  priority  (unless 
the  trustees  or  trustee  diould  otherwise  determine) 
to  any  other  fund  applicable  for  that  purpose,  but 
without  liability  to  account  so  long  as  the  said  hus- 
band and  wife,  as  the  case  might  be,  should  duly  pro- 
vide such  reddence  and  maintenance.    And  after  the 
death  of  the  said  husband  and  wife  the  trustees  were 
directed  to  stand  possessed  of  the  said  yearly  sum  of 
£1 ,500  upon  the  trusts  dedared  conoeming  the  moneys 
assured  by  the  said  policy — ^viz.,  for  such  diild  or 
children  of  the  said  mtended  marria^  as  the  said 
husband  and  wife  should  by  any  deeds  jcintiy  appoint. 
And  in  default  of  such  appointment  then  as  the  sur- 
vivor of  them  diould  by  any  deed  or  deeds  or  will 
appoint,  and  in  default  of  appointment  in  trust  for  all 
children  of  the  said  intended  marriage  who,  bdng 
sons,  should  attain  the  age  of  twenty-  one  years,  or. 


554 


THE  WEEKLY  REPORTER.  [Ja~«.im.]  VoL  XXYIY 


High  Coubt. 


Cabter  v.  Silbeb. 


HighGoubi. 


being  daughters,  should  attain  that  age  or  marry 
under  that  age,  and  if  more  than  one  in  equal  shares. 
And  it  was  agreed  and  declared  that  if  during  the 
continuance  of  the  annuity  the  father  or  the  husband 
should  transfer  any  stock  to  the  trustees  in  satisfac- 
tion pro  tanto  of  the  said  yearly  sum  for  the  time 
being  payable,  at  the  rate  of  four  per  cent,  per 
annum,  so  that  the  said  yearly  sum  should  thenpe- 
f orth  be  reduced  by  one  twenty-fifth  part  of  the  value 
of  the  stock  so  transferred,  then  that  the  trustees 
should  hold  the  same  upon  the  trust  declared  of  the 
policy  moneys.  And  it  was  further  agreed  and  de- 
clared that  if  the  said  husband  then  was,  or  if  he  or 
the  trustees  should  become,  entitled  to  any  property 
whatsoever  imder  any  settiement  executed  or  to  l>e 
executed  by  the  said  father,  or  under  any  appoint- 
ment made  or  to  be  made  in  exercise  of  any  power  in 
any  such  settiement  contained  or  to  be  contained,  or 
under  or  by  virtue  of  the  will  of  the  said  father, 
unless  such  settiement  or  appointment  or  will  should 
otherwise  direct,  such  property,  if  not  thereby  given 
to  the  said  trustees,  should  be  vested  in  them  upon 
the  trusts  thereinbefore  declared  with  respect  to  the 
moneys  assured  by  or  to  become  payable  under  the 
said  policy,  or  such  of  tiie  same  Irusts  as  should  be 
then  subeustinff  and  capable  of  taking  effect ;  and  the 
amount  or  vahie  of  all  such  property  so  acquired  by 
tiie  trustees  should  be  applicable  by  way  of  satisf ac- 
tion ^o  ixinto  at  the  rate  aforesaid  of  the  yearly  sum 
covenanted  to  be  paid  by  the  father. 

The  settlement  was  approved  by  the  Chancery 
Division  of  the  High  Court  of  Justice  on  behalf  of 
Lady  Lucv  Silber,  but  not  on  behalf  of  the  defendant 
Martin  Albert  Silber.  It  was  duly  executed  by  aU 
the  said  parties  thereto,  including  Martin  Albert 
Silber.  Ihe  marriage  took  place,  and  there  were  two 
children  bom  of  it,  the  defendants  V.  E.  M.  Silber 
and  E.  E.  E.  A.  Silber. 

Martin  Albert  Silber,  the  husband,  attained  the  age 
of  twenty-one  years  on  the  19th  of  November,  1883. 

A.  M.  Silber,  the  father,  had,  previously  to  the 
settiement  in  question,  made  three  settiements  dated 
respectively  the  2nd  ^  June,  1865,  the  31st  of 
December,  1870,  and  the  22nd  of  March,  1875,  the 
trusts  of  which  were  nearly  identical,  and  to  the  effect 
that  his  wife,  the  defendant  Amelia  Silber,  should 
have  the  income  of  the  funds  thereby  respectively 
settied  for  life,  with  remainder  to  such  of  the  settior's 
children  as  he  should  by  will  or  deed  appoint.  By  his 
will,  dated  the  22nd  of  November,  1878,  A.  M.  Silber, 
the  father,  confirmed  the  settiements  last  mentioned, 
and  in  exercise  of  the  powers  in  them  contained,  he 
directed  that,  after  the  determination  of  the  trusts  for 
his  wife,  the  trust  estates  should  be  held  upon  trust  to 
raise  thereout  certain  sums  for  his  daughters,  and  on 
further  trust  to  divide  and  pay  or  transfer  the  residue 
of  the  same  premises  to  or  between  sudi  of  his  sons  as 
should  attain  the  age  of  twenty-one  years,  and,  if 
more  than  one,  in  equal  shares.  And  after  certain 
specific  and  pecunii^  bequests,  he  devised  and  be- 
qti^ihed  all  his  residuary  real  acti  personal  property 
xtgon  trust  for  such  of  his  sons  as  should  attain 
twenty-one,  or,  if  there  should  be  but  one  such  son, 
the  whole  to  be  in  trust  for  him. 

A.  M.  Silber,  the  father,  died  on  the  14th  of  May, 
1887.  On  his  father's  death  the  question  whether 
Martin  Albert  Silber,  the  husband,  was  entitled  to 
repudiate  the  covenants  on  his  part  contained  in  the 
settiement  of  the  16th  of  October,  1883,  was  raised, 
and  on  the  16th  of  January,  1888,  his  soUcitors  wrote 
to  the  trustees  to  the  effect  that,  without  in  any  way 
admitting  that  the  husband  was  bound  by  the  cove- 
nant to  settle  his  after-acquired  property,  and  without 
"prejudice  to  his  right  to  repudiate  the  same  should  he 
be  so  advised,  he  consented  to  his  share  under  the 


settiement  of  the  31st  of  December,  1870,  vUck 
amounted  to  about  £2,448  188.  Id.,  and  had  faQea  m, 
being  paid  to  the  plaintiffs  as  trustees  under  tiia 
settiement  of  the  16th  of  October,  1883.  The  husband, 
after  his  father's  death,  also  received  the  qoBxtoly 
instalments  of  the  annuity  on  the  17th  of  Jannsry, 
1888,  the  17th  of  April,  and  the  17th  of  July.  1888. 

On  the  31st  of  July,  1888,  formal  notice  was  givm 
by  the  husband  tiiat  he  declined  to  be  bound  I7& 
settiement  of  the  16th  of  October,  1883,  oa  ^ 
ground  that  he  was  under  age  at  the  time  when  the 
deed  was  executed  by  him,  and  the  deed  had  not  been 
approved  by  the  court  on  his  behalf. 

The  other  defendants  to  the  present  action  vere 
Henry  Arthur  White,  John  Edward  and  Henry  Isuo, 
B.  Coulson,  John  Lee  Booker,  John  A.  Morris,  Ben- 
jamin Blaiberg,  and  Bertha  Hamerton,  incumbnaeen 
upon  the  share  of  the  husband  in  his  father's  estate, 
and  Hi.  A.  AVhite  also  claimed  to  be  assignee  of  ti» 
instalments  of  the  annuity  of  £1,500  accruing  on  the 
17th  of  October,  1888,  the  17th  of  Januazy,  1889,  ini 
the  17th  of  July,  1889. 

On  the  28th  of  November,  1889,  M.  A.  Silber 
assigned  to  J.  E.  and  H.  Isaacs  all  his  int^est  under 
the  settiement  of  October  16,  1883,  but  exprady 
excluded  any  interest  which  by  assignment  or 
attempted  assignment  was  liable  to  forfeiture. 

Neville,  Q.C,  and  Maidlow^  for  the  plaintz&— 
M.  A.  Silber  must  be  assumed  to  know  the  proTidGiif 
of  the  settiement  he  executed.  He  allowed  his  ^tfasr 
to  live  and  die  believing  that  the  settiement  was  bind- 
ing, and  after  his  death  he  went  on  accepting  heoefiii 
under  it.  He  has  by  his  acts  afiBrmed  the  se^ie- 
ment,  and  cannot  now  repudiate  it.  Even  thoo^ 
the  execution  of  it  did  not  bind  him,  he  at  least  ii 
affected  by  notice  of  its  contents  :  WatU  v.  CWsi- 
welly  9  Yiner's  Abridgment,  415.  The  settiement  wsi 
not  void,  but  only  voidable  :  Duncan  v.  Dixon,  38 
W.  E.  700,  44  Ch.  D.  211 ;  Esron  v.  Nicholas,  1  DeG. 
&  Sm.  118.  If  M.  A.  Silber  can  repudiate  he  mmt 
compensate  the  plaintiffs,  and  they  are  entitied  to  » 
lien  on  hts  interest  under  his  father's  will  to  tbft 
extent  of  the  benefits  which  he  has  received  under 
it :  Codrington  v.  CodringUm,  24  W.  E.  648,  L.  B.  7 
H.  L.  860. 

Chadwyck  Healey,  Q*C,,  and  F.  Thompson,  iat 
Amelia  Silber. — M.  A.  Silber  must  have  known  eve^» 
thing  about  the  settlement  and  has  confirmed  it: 
WhiUingham  v.  Murdy,  60  L.  T.  956,  37  W-  E.  D^. 
91.  The  settiement  of  an  infant  is  not  void,  hk 
voidable,  and  that  within  a  reasonable  time :  ConasaH 
V.  Hmvhius,  20  W.  E.  653.  The  same  princqile  it 
applicable  to  a  contract  by  an  infant  to  take  shares  ia 
a  company.  A  voidable  contract  by  an  infant  is  suffi- 
cient to  sever  a  joint  tenancy :  Burnahy  v.  Equiiaik 
Reversionary  Interest  Society,  33  W.  E.  639,  28  Gh.  D. 
416. 

Sir  Horace  Davey,  Q.C,  and  HorneU,  ior'E^iu 
White. — M.  A.  Sill>er  repudiated  the  settlement,  and 
had  a  parfeot  right  to  do  so.  The  acta  reliad  on  ai 
confirmation  were  done  by  him  when  he  had  no 
information  as  to  his  rights ;  he  repudiated  witluD 
a  reasonable  time,  and  there  is  no  occasion  for  noUzng 
him  to  election :  Codrington  v.  Lindsay,  21  W.  B.  182.  | 
L.  E.  8  Ch.  App.  578;  Wilson  v.  Thombury,  25 
W.  E.  329,  L.  E.  10  Ch.  App.  239.  For  a  case  of 
election  there  must  be  (1)  distinct  knowledge  of  tb» 
elector's  position ;  ^)  distinct  intention — ^t.^.,  detep^ 
mination  to  elect.  Until  M.  A.  Silber  knew  wbat  tbt 
value  of  the  property  was  which  he  took,  how  conld 
he  elect  ?  and  he  did  not  know  his  rights  until  after 
his  father's  death.  He  never  did  any  act  with  tbs 
intention  or  knowledge  that  it  should  be  construed  sf 
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an  election.  The  payments  of  the  annuity  made 
cannot  be  regained ;  tnere  could  only  (if  at  all)  be  a 
right  of  retainer  as  to  accruing  payments.  In 
CodringUni  v.  Lindsay  the  repayments  were  made  by 
consent  of  all  parties  out  of  another  fund.  As  to  sec- 
tion 2  of  the  Infants'  Belief  Act  of  1874,  if  the  con- 
tract of  an  infant  is  void,  it  cannot  be  ratified;  if 
voidable,  it  can.  Kekewioh,  J.,  in  Duncan  v.  Dixon, 
if  he  meant  that  section  2  did  not  apply  to  voidable 
contracts,  must  have  been  wron^.  It  was  most  im- 
probable that  M.  A.  Silber  reaOy  knew  the  contents 
of  his  settlement.  Ex  parte  Jones,  29  W.  R.  747,  18 
Ch.  D.  109,  has  some  valuable  remarks  on  the  Act 
of  1874  by  Jessel,  M.R. 

Haldane,  Q.C.,  and  J.  G.  Butcher,  for  M.  A.  Silber. 
—We  urge  three  points — (1)  there  is  no  evidence  of 
ratification ;  ^2)  if  there  has  been  ratification,  the 
Infants'  K^et  Act  comes  in;  (3)  election  and  com- 
pensation do  not  apply.  M.  A.  Silber  clearly  did 
not  know  bis  rights  imtil  1888.  As  to  (2),  in  Duncan 
V.  Dixon  the  case  of  ratification  did  not  arise*  it  turned 
on  section  1.  Coxhead  v.  MuUis,  27  W.  B.  136,  3 
C.  P.  D.  442,  is  a  clear  decision  in  our  favour.  This 
action  itself  is  founded  on  ratification. 

BoMEB,  J. — Can  I  do  more  in  the  present  state  of 
the  pleadings  than  direct  the  trustees  to  bring  an 
action  on  the  covenant  ?  I  can  decide  the  rights  if 
tiie  plaintiifH  amend  by  claiming — (1)  that  M.  A. 
Silher  is  bound  by  the  settlement;  (2)  and  if  not 
boand,  then  alternative  relief  by  compensation.  If  this 
is  done  there  will  be  liberty  for  aU  parties  to  amend. 

After  further  argument  Bomer,  J.,  directed  the 
pleadings  to  be  amended. 

The  pleadings  having  been  amended,  the  case  again 
came  on  for  argument  on  the  24th  of  April.     As 
amended  the   16th  paragraph  of  the  claim  was  as 
follows:   ''The  plaintifiis  claim  that  the  said  M.  A. 
Silher  was  and  is  bound  by  the  said  settlement  of 
the  16th  of  October,  1883,  and  that  his  attempted 
repudiation  of  it  was  inoperative.      The  said  M.  A. 
Mberwas  from  the  first  aware  of  the  purport  and 
effect  of  the  settlement  of  the  16th  of  October,  1883. 
He  took  a  personal  part  in  the  negotiations  for  it, 
and  it  was  duly  read  over  to  him  before  he  executed 
it    He  knew  that  it  was  the  intention  of  his  father 
that  any  property  to  which  he  mi^ht  become  entitled 
mider  any  settlement  executed  by  his  father,  or  under 
any  appointment  in  exercise  of  any  power  in  any  such 
se^ement  contained,  or  under  or  by  virtue  of  his 
father's  will  or  any  codicil  thereto,  should  be  settled 
upon  the  trusts  of  the  said  settlement  so  as  to  diminish 
pro  tanto  the  liability  of  his  father  under  his  covenant 
in  respect  of  the  annuity,  and  bv  his  silence  during 
bis  lather's  life  he  imnlied  that  he  would  give  effect 
to  such  intention,  ana  the  father  confirmed  his  will 
by  the  codicil  of  the  28th  day  of  June,  1886,  and  in 
particular  left  the  share  of  his  residuary  estate  to  the 
said  M.  A.  Silber  instead  of  formally  settling  it  upon 
tie  trusts  of  the  settlement  ii  the  belief  that  such  in- 
tention would  be  carried  out  by  the  said  M.  A.  Silber, 
and  the  said  M.  A.   Silber  is  bound  by  a  trust  in 
'Qspect  thereof.    Further,  it  was  not  competent  for 
the  said  M.  A.  Silber  to  repudiate  the  said  settlement, 
except  within  a  reasonable  time  after  he  attained  the 
age  of  twenty-one  years,  and  under  the  circumstances 
Buch  reasonable  time  had  at  all  events  elapsed  at  the 
time  of  his  father's  death.    Moreover,   it  was  not 
competent  for  him  to  repudiate  the  said  settlement 
^fter  his  receipt  in  manner  hereinbefore  mentioned  of 
the  said  annmty  payable  thereunder." 

The  statement  of  daim  further  set  forth  that  by  a 
scheme  of  arrangement  for  the  affairs  of  the  def endEant 
^<  A.  Silber  approved  by  his  creditors  on  the  27th  of 


October,  1890,  and  subsequently  approved  by  the 
Court  of  Bankruptcy,  it  was  provided  tnat  the  scheme 
should  not  affect  the  interest  of  the  debtor  in  the 
annuity  in  pleading  mentioned,  but  that  all  other 
property  of  the  debtor,  including  his  share  in  his 
father's  residuary  estate  and  all  other  interests  whidi 
he  was  or  might  become  entitled  to  by  his  repudiation 
of  the  said  settlement  of  the  16th  of  October,  1883> 
should  vest  in  Laurence  Hasluck,  as  trustee,  to  be 
administered  by  him  as  though  the  debtor  had  been 
adjudicated  bankrupt,  and  Hasluck  was  made  a  party 
to  the  action. 

Lady  Lucv  Silber  and  her  infant  children  were  also 
made  defendants  to  the  amended  statement  of  claim, 
and  put  in  several  defences. 

Neville,  Q.C,  and  Maidlow,  for  the  plaintiffis. — Th» 
relief  claimed  by  the  amended  statement  of  claim 
is  partly  founded  on  Codriugton  v.  Lindsay,  which 
was  afterwards  taken  to  the  House  of  Lords  and 
decided  in  Codrington  v.  CodringUyn,  24  W.  R. 
648,  L.  R.  7  H.  L.  854.  The  judgment  was 
a  considered  judgment  on  the  point  as  to  whether 
tiiere  should  be  compensation  or  not,  and  out 
of  what  fund.  M.  A.  Suber,  though  under  twenty— 
one  years  of  age,  was  affected  with  notice  of  me 
contents  of  i^e  settlements  The  result  of  the 
evidence  given  is  that  the  only  thing  in  that  docu-^- 
ment  whidi  he  did  not  understand  was  the  covenant 
to  settle  his  after-acquired  property*  He  acted  as  go-- 
between  between  his  father  and  Lord  lisbume  in  the 
negotiations.  Either  he  did  know,  or  was  bound  to 
know,  of  the  existence  of  this  covenant.  His  father 
knew  of  the  obligations  his  son  had  contracted  under 
the  settlement,  and  dieted  on  that  footing  up  to  the 
time  of  his  death,  continuing  to  pay  the  annmty,  and 
made  his  will  in  the  belief  the  son  would  perforuL 
his  covenant.  It  would  be  inequitable  against  the 
father  that  tiie  son  should  be  permitted  to  repudiate 
his  covenant.  Even  if  he  can  repudiate  the  plaintiflti- 
are  entitled  to  a  lien  on  his  intere^  under  his  father's 
will. 

Haldane,  Q.C,  and  J.  G.  Butcher,  for M.  A.  Silber.— 
(1)  This  action  is  incompetent,  as  it  is  an  action  to 
charge  ^lim  on  a  ratification ;  (2)  there  is  no  fund  out 
of  which  compensation  can  be  made.  As  to  the  first 
point  there  never  was  ratification.  M.  A.  Silber  re- 
pudiated the  settlement '  as  soon  as  he  acquired  a 
knowledge  of  his  rights.  But  even  if  the  allegations 
in  paragraph  16  bind  M.  A.  Silber,  the  Infants'  Relief 
Act,  1874,  applies,  and  prevents  him  ratifying.  Sec- 
tion 1  of  tnat  Act  refers  to  specified  contracts,  which 
do  not  comprise ; a  [marriage  settlement;  but  section 
2  refers  to  ratification  of  all  contracts.  This  is  clear 
on  the  words,  and  the  following  cases  make  this 
even  clearer:  Coxhead  v.  Mullis;  Ditcham  v.  Wor^ 
rail,  5  C.  P.  D.  410.  In  the  latter  case  Lindley, 
L.J.,  does  not  express  dissent  from  Coxhead  v.  Mullis, 
It  is  true  that  in  Duncan  v.  Dixon  Eekewich,  J., 
doubted  Coxhead  v.  Mullie.  There  being  no  ratifica- 
tion, the  question  of  the  2nd  section  does  not  urij^e. 
The  2nd  section  was  meant  to  deal  with  ratiiiGation, 
and  is,  in  fact,  quite  distinct  from  section  1» 
Then  it  is  urged  uiat  compensation  ought  to  be 
made.  It  cannot  be  made  out  of  the  annuity ,  aa 
it  is  inalienable.  Election  may  be  rebutted  by  a 
particxdar  intention — i.e,,  an  intention  may  bt?  found 
m  the  instrument  rebutting  the  presumption  that 
every  part  of  the  instrument  shall  take  effoct,  which 
is  tne  prindple  on  which  the  doctrine  of  election 
depends^  The  principle  of  the  doctrine  is  elL>arly 
laid  down  in  CodringU>n  v.  Lindsay,  **  Restraint  on 
anticipation  "  is  a  contrary  intention :  In  re  Viirdou^A 
Trusts,  34  W.  R.  185,  31  Ch.  D.  275.  In  Wau^mjhhy 
V.  Middkton,  10  W.  R.  460,  2  J.  &  H.  344,  it  waf 
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decided  that  a  married  woman  restrained  from  antici- 
pation could  be  put  to  election.  The  case  was  com- 
mented on  in  Smith  v.  Lucas,  30  W.  R.  451 »  18 
Oh.  D.  531.  [BOMER,  J. — ^Do  you  say  that  a  man 
who  forfeits  on  alienation  is  in  the  same  position  as  a 
woman  restrained  from  anticipation  P]  Yes ;  restraint 
npon  alienation,  as  npon  anticipation,  is  an  indication 
of  intention  that  the  whole  instrument  need  not  neces- 
sarily take  effect :  In  re  Vardon^a  Triuts,  The  annuity 
is  vested*  in  M.  A.  Silber ;  if  he  had  to  nmke  com- 
pensation out  of  it  it  would  become  vested  in  some- 
one else  and  ffo  over.  There  is  a  particular  intention 
<ihat  M.  A.  Silber  should  not  alienate  the  amiuity ;  if 
he  nmkee  compensation  out  of  it  he  does,  in  fact, 
alienate:  Smith  v.  Luctu,  McCarogher  v.  Whieldon, 
Ji.  R.  3  Eq.  236,  15  W.  B.  Ch.  Dig.  32,  distinctly 
'shows  that  the  doctrine  of  election  cannot  apply. 
The  covenant  to  settle  is  voidable,  and  independent 
of  the  other  provisions  of  the  settlement.  He  dis- 
a£Brms  the  covenant,  but  he  is  not  bound  to  approbate 
or  reprobate  the  settlement  as  a  whole,  and  he  nas  no 
fund  out  of  which  compensation  can  be  made.  The 
effect  of  the  determination  of  the  life  interest  would 
be  to  benefit  Lady  Lucy  Silber,  and  the  x>eople  really 
entitled  to  compensation  would  get  nothing. 

Chitty,  for  Lady  Lucy  Silber. — My  case  is  based 
on  the  principle  that  there  are  certain  contracts  which 
are  bindiog  until  repudiated,  and  '^e  repudiation  must 
be  express  and  wi&in  a  reasonable  tmie.  They  are 
contracts  dealing  with  permanent  property :  Zouch  v. 
ParaonSf  3  Burr.  1794;  Burnaby  v.  Mlquitahle  Sever'- 
nonary  Interest  Society,  A  voidable  contract  is  either 
(1)  binding  until  repudiated,  or  (2)  not  valid  until 
confirmed.  Under  the  first  head  comes  a  covenant 
in  a  marriage  settlement:  Smith  v.  Lficas.  This 
principle  applies  to  all  the  contracts  of  an  infant 
that  are  continuing,  aU  that  deal  with  property  of  a 
permanent  nature,  all  the  deeds  of  an  infant.  There 
'was  no  repudiation  here  within  a  reasonable  time: 
London  and  North'Western  Railway  Co,  v.  McMichaely 
5  Ex.  114.  There  is  no  distinction  between  a  deed  of 
an  infant  in  which  tiiere  is  a  covenant,  and  a  deed  in 
which  there  is  a  conveyance.  The  decisions  all 
depend  on  fact  that  there  is  a  deed:  ComwaU  v. 
Hawkins,  As  to  the  reasonable  time  within  which 
Tq^udiation  must  be  made,  a  person  bound  by  a 
voidable  contract  ought  not  to  be  allowed  to  re- 
pudiate after  an^  of  the  persons  interested  have 
changed  their  position  by  reason  of  the  non-repudia- 
tion. In  this  case  the  father  lived  and  died  under  the 
impression  that  the  son  would  fulfil  his  covenant: 
Jones  V.  Badieyy  16  W.  B.  713,  3  Ch.  App.  362 ;  In  re 
Tttssaud^s  Estate,  Tussaud  v.  Tussaud,  26  W.  B.  874, 
e  Ch.  D.  376.  McCarogher  v.  Whield(/ih  is  cited  in 
nine  subsequent  cases  without  disapproval,  and  must 
therefore  be  taken  to  be  good  law. 

MetJiold,  for  the  two  infant  defendants  V.  B,  M. 
Silber  and  E.  E.  E.  A;  Silber.— The  father  cannot 
have  intended  the  son  to  have  £1,500  in  any  event. 
This  is  the  particular  intention  which  is  set  up  to 
bring  the  case  within  In  re  Vardon^s  Trusts,  The 
covenants  to  pay  the  annuity  and  to  settie  after- 
acquired  propOTiy  are  interdependent,  and  the  whole 
Hettlement  hangs  together. 

fforton  Smith,  Q,C,t  and  Ingpen,  for  the  defendant 
J.  E.  H.  Isaacs. 

Franks,  for  Hasluck. 

Waggett,  for  B.  Hamerton. 

Neville,  Q.C,  in  reply. — ^M.  A.  Silber  received  three 
instalments  after  the  letter  of  December  4,  1887,  and 
therefore  ratified,  and  did  not  repudiate  within  a 
reasonable  time.    We  do  not  expressly  raise  the  ques- 


tion of  forfeiture  of  annuity  if  he  has  to  i 

but  it  is  impliedly  raised  in  the  daim  of  the  statemeot 

of  daim,  and  it  is  raised  by  the  infants. 

Cfur,  adv.  vntL 
On  May  29  judgment  was  delivered. 

BoMER,  J. — In  this  case  there  ia  no  dispute  as  to 
facts  apart  from  .the  question  as  to  the  actual  know- 
ledge of  the  defendant  Martin  Albert  Silber,  during 
his  father's  lifetime,  of  the  effect  of  the  aettleniait* 
as  pleaded  in  paragraph  16  of  the  re-€unended  state- 
ment of  daim.  ^Hiis  question  is  one  distinet  fnm 
that  of  the  legal  effBct  of  his  execntion  of  the  aettift- 
ment,  which  I  will  consider  hereafter.  On  th» 
evidence  before  me  I  am  satisfied  that  the  defcmdant,, 
the  son,  was  not,  in  fact,  aware,  during  his  fiadur's 
lifetime,  that  tiie  settlement  purported  to  bind  aay 
property  he  might  acG[uire  under  his  father's  will,  m 
that  the  allegation  m  paragraph  16,  as  to  tiie  son 
being  aware  of  lus  father's  mtention,  there  referred 
to,  and  by  his  silence  encouraging  his  fatlier  to  mala 
or  confirm  the  disposition  by  wiH  of  his  father^ 
property,  under  the  beHef  that  the  son  would  not 
repudiate  his  execution  of  the  settlement,  are 
unfounded. 

Now,  the  son  having  executed  the  settlement  wUIe 
a  minor,  and  not  under  the  authority  of  the  oofort,  it 
is  clear,  I  think,  th&t  the  settiement  was  voidable  by 
him,  and  that  he  could  avoid  it  in  a  reasonafaie  tine 
after  he  attained  twenty-one.  In  the  caaes  whoe 
a  minor  executes  a  voidable  deed  the  numerous  aotiio- 
rities  dted  before  me  show,  and  I  think  the  true 
effect  of  these  authorities  amounts  to  this,  that  what 
is  a  reasonable  time  for  the  infant  to  repudiate  after 
he  attains  twenty-one  depends  on  the  drcmnstances 
of  eadi  case  &irly  considered. 

The  first  question,  therefore,  I  have  to  consider  is 
whether,  under  the  drcnmstances  of  this  case,  the  son 
was  bound  by  his  not  having  repudiated  t^  dsed 
during  his  father's  lifetime.  I  think  he  was  not 
During  this  period  he  was  not  called  upon  by  m 
person  to  re-execute  or  to  farther  consider  the  dee^ 
and  I  think  there  was,  on  his  part,  no  unfair  dealiog 
or  misleading  of  his  father  or  of  any  other  pactf . 
Moreover,  in  aSny  case,  during  this  period,  whether  the 
deed  bound  the  son  or  not,  it  bound  the  Either,  and 
the  son  was  entitled  to  receive  the  moneys  winch  wcfe 
paid  to  him  under  the  deed.  Until  the  fatther^a  death,  and 
until  it  became  known  that  the  son  was  entitled  uadff 
the  will  to  a  share  in  the  father's  estate,  no  qaestioii 
actually  arose  as  to  the  eflact  of  the  deed  on  any  pro- 
perty coming  to  tiie  son,  and  the  ri^t  of  the  Uuikm 
to  withhold  payments  under  the  deed  to  the  son  to 
compensate  tnose  injured  by  the  son's  refusal  to  allow 
his  propertv  to  be  bound  by  the  deed  only  first  aiose 
ontue  death  of  the  father. 

For  these  reasons  I  think  the  son  was  not  bomid 
during  his  father's  lifetime,  notwithstanding  the 
receipt  during  that  period  of  the  annuity  payable 
under  the  deed  by  the  &ther. 

The  next  point  I  have  to  consider  is  whether  the 
son's  formal  repudiation  on  ihe  31  st  of  July,  188S 
(the  father  having  died  on  the  14th  of  May,  1867), 
came  too  late,  beunng  in  mind  that  in  the  meantime 
the  son  had  reoeived  three  quarterly  instalmgnts  ol 
the  reduced  annuity.    I  have  come  to  the  oondnsiaD 
that  it  did  not,  for  I  think  that  the  son  was  entitled 
to  a  reasonable  time  after  the  fath^s  death  to  aaoer> 
tain  what  his  rights  were,  and  what  his  other's 
residuary  estate  would  probably  amount  to,  and  to  be 
advised  before  he  finally  deeted,  and  that  the  time 
taken  was  not,  under  the  droomstanoes  of  the  cas^ 
unreasonable.     This,  however,  must  be  subject  to  the 
son's  obligation  of  repaying  the  three  instumenti  he 
recdved,  whidi,  in  my  judgment,  he  is  bound  to  do. 
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High  Ooxjut. 


Cabteb  v.  Silbeb. 


High  Ck)T7BT. 


For  reasons  already  appearing  I  do  not  think  this 
obligation  extends  to  the  sums  he  received  during  the 
bther's  lifetime. 

The  next  point  which  arises  is  whether  the 
tmstees  have  an  eqnity  to  be  paid  these  three  in- 
itahnents  out  of  the  son's  share  in  the  father's 
rendnary  estate  and  other  the  property  which  would 
hftTe  been  comprised  in  the  covenant  of  the  son 
in  the  deed  of  settlement  if  he  had  not  r^udi- 
itod  the  same,  in  priority  to  the  claims  of  the 
Km's  mortgagees  and  of  his  trustee  under  the 
scheme  of  arrangement  in  bankruptcy.  I  have  come 
to  the  conclusion  that  I  cannot  treat  this  question 
It  an  open  one  for  me  to  decide.  I  consider  my- 
lelf  hound  by  the  decision  in  Codrington  v.  Litidsay, 
idiich  cannot  be  distinguished  on  this  point  from  the 
pieseatcase.  Itis  true  that  in  the  reports  of  that  case 
I  find  no  mention  of  any  arguments  on  the  point  in 
pestion.  But  the  point  wi^  decided  there,  and  not 
by  consent.  In  the  report  of  the  case  in  L.  B.  8 
UL  App.  at  p.  584  I  find  Lord  Belbome  saying  that 
the  eqmty  in  question  did  exist,  and  minutes  of  the 
decree  given  at  page  5d4  are  clear  on  the  point,  and 
were  evidently  most  carefully  considered.  This 
decree  was  appealed  from  to  the  House  of  Lords,  and 
Ihe  lords  who  decided  the  appeal  evidentlv  carefully 
oonndered,  and  in  some  respects  altered,  the  form  of 
Ihe  decree  appealed  from,  and  yet  did  not  alter  the 
decree  on  the  point  I  am  now  considering.  It  follows 
^t  I  must  miB^e  a  declaration  in  the  present  case 
of  the  existence  of  the  eauity  in  question  to  the 
extent  I  have  indicated,  ana  I  will  only  add  that  I 
Qunk  it  is  inaocurate  to  describe  this  equity  as  a  lien, 
K  has  been  sometimes  done. 

I  have  now  further  to  consider  the  effect  of  the 
repudiation  on  the  moneys  which,  notwithstanding 
the  repudiation,  would  still  continue  to  be  payable 
to  the  son  aoooanling  to  the  terms  of  the  settlement. 
[  think  that  those  moneys  must  be  retained  by  the 
trastees  in  order  to  make  compensation,  and  until 
XHnpensation  has  been  thereby  fully  made,  to  the 
[lerflons  disappointed  by  the  repudiation  of  the  benefits 
xnder  the  setUement  of  which  they  have  been,  or  will 
be,  deprived  by  the  repudiation.  And  this  gives  rise 
bo  the  further  question  whether  the  ri^ht  of  retainer 
m  the  part  of  the  trustees  does  not  m  itself  deter- 
mine the  further  payment  of  the  annuity  under  the 
deed  to  the  son,  seeing  that  the  annuity  nas  thereby 
'*  heoome  vested  in,  or  payable  to,  some  other  person 
9r  nersons^  withhi  the  meaning  of  those  words  as 
ued  in  tiie  deed.  I  think  this  further  question  must 
tw  answered  in  the  affirmative,  and  that  consequently 
iie  trusts  have  arisen  under  the  deed  with  regard 
X)  the  annuity .ded^^  in  the  event  of  the  failure  or 
ietermioation  during  the  lifetime  of  the  son  of  the 
)re?iou8  trost  declared  in  his  favour.  For  these 
mints  there  is  to  g^de  me  the  authority  of 
^cOarogher  v.  WhieMon^  which  was  decided  in 
867,  and  has  never  been  questioned  until  now,  and 
m^t,  I  think,  to  be  treated  as  binding  on  me. 
t  is,  however,  said  on  behalf  of  the  son  that  that 
M6  has  in  eflfoot  been  overruled,  and  that  the  case 
lefore  me  is  governed  by  Vardon^s  Trusts,  But 
^^ardim*»  Trusts  appears  to  me  quite  distingniisbable 
rom  the  case  now  before  me.  In  Vardon*8  Trusts 
he  Court  of  Appeal  held  that  the  restraint  on 
intidpation  which  fettered  the  settlement  of  income 
0  the  separate  use  of  a  married  woman  altogether 
>re7ented,  and  was  intended  by  the  jparties  to  the 
lettlemcnt  altogether  to  prevent,  that  mcome  ceasing 
;o  be  payable  to  the  married  woman  by  any  act  on 
ler  part,  including  any  election  by  her  against  the 
lettLement.  But  in  the  case  before  mo  I  can  find  no 
indication  that  the  parties  to  the  settlement  intended 
that  the  annuity  should  always  continue  to  bo  pay- 


able to  the  son.     On  the  contrary,  they  contemplated 
Ids  assigning  or  charging  it,  and  provided  {inter  alia) 
that  if  he  did  assign  or  char^  it  it  should  cease  to  be 
payable  to  him.     And  certaml3r  I  cannot  gather  that : 
it  was  the  intention  of  the  parties  to  this  settlement ' 
that  the  son  should  be  at  liberty  to  repudiate  it  so 
far  as  his  obligations  were  concerned,  and  still  con<-  ■ 
tinue  to  enjoy  the  aimuity.    I  find  here  no  declaration 
of  a  particuJar  intention  which  is  inconsistent  with 
or  excludes  ihe  doctrine  of  election. 

The  above  decides  all  the  points  which  I  have  been 
called  upon  to  deed  with  in  this  case. 

There  must  accordingly  be  a  dedacation  to  the  . 
following  effect : — 

1.  That  the  son  was  entitled  to  repudiate,  and  haa 
repudiated,  the  settlement. 

2.  That  the  moneys  in  respect  of  the  said  aimuitv 
which  have  heeia  received  by  the  son  since  the  death. , 
of  the  father,  and  all  subsequent  moneys  which  would 
have  been  payable  to  him  if  he  had  not  repudiated 
the  settlement,  and  all  other,  if  any,  the  interest  to  , 
which,  if  he  had  not  repudiated,  he  would  have  been 
entitled  under  the  settlement,  ought  to  be  appUed 
(subject  to  the  following  declaration  No.  4)  in  malring 
compensation  to  the  persons  disa]>pointed  by  such 
repudiation  for  the  benefits  under  the  settlement  of 
which  tiiey  respectively  have  been  or  will  be  deprived 
by  such  repudiation,  so  far  as  the  same  shaU  extend, 
and  until  such  compensation  shall  be  fuUy  made. 

3.  That  in  respect  of  the  three  instahnenta  received 
by  the  son  smce  the  father's  deat?.,  the  plaintiffs,  as 
trustees  of  the  settlement,  have  tbe  right  to  be  repaid  * 
the  same  out  of  the  share  or  inte:  est  of  the  son  in  his 
father's  estate  imder  the  father's  vriU  and  codicil,  and 
that  in  priority  to  any  claim  thereto  on  the  part  of  ' 
the  son's  inciunbrancers  or  of  his  trustee,  Laurence 
Hasluck,  defendants  to  this  action. 

4.  That  the  repudiation  and  acts  of  the  son  have 
caused  a  determination  of  his  interest  in  the  aimuity 
as  from  the  father's  death. 

As  to  the  costs.  The  costs  of  the  plaintifBs  and  of 
the  defendants  Lady  Lucy  8ilber  and  the  infant 
children  must  be  taxed  and  railed  and  paid  out  of  the  ' 
funds  subject  to  the  trusts  of  the  settlement.  The 
defendant  Amelia  Silber  will,  of  course,  get  her  costs 
out  of  her  late  husband's  estate,  but  I  can  make  no 
order  as  to  them  in  this  action.  The  defendants 
Martin  Albert  Silber  and  Laurence  Hasluck  will 
bear  their  own  costs,  but  this,  of  course,  will  not  pre- 
judice the  defendant  L.  Tlasluck's  right  to  get  his 
costs  out  of  the  funds,  subject  to  the  trusts  of  the 
scheme  of  arrangement.  I  make  no  order  as  to  the 
costs  of  the  other  defendants,  but,  of  course,  such  of 
them  as  have  charges  will  be  entitled  to  add  their 
costs  to  their  security. 

There  should  be  liberty  to  apply.  The  plaintiffs* 
junior  counsel  had  better  sign  the  minutes. 

Neville,  Q,C.,  pointed  out  that  Mr.  Silber  had  re- 
ceived other  instalm^mts  since  his  father's  death  of 
the  aimuity  than  those  actually  mentioned  in  the 
pleading. 

BoMEE,  J.— Those,  too,  are  covered  by  my  judg- 
ment, and  must  be  accounted  for. 

Solicitors,  A.  E.  Phipps,  for  Roberts  &  Evans, 
Aberystwith;  Simpson  &  Culling  ford;  O,  li.  Grant; 
Arnold  A  Henry  White;  The  Official  Solicitor;  A. 
Hicks  ih  Arnold;  Oeo.  &  Tim.  Wehh;  H.  P.  Spottia- 
woods;  G.  C  Lea;  W.  A.  Cohjer. 
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Hh.  Ct.    Beg.  v,  Govebxor  &  Company  of  the  Bank  of  England. — ^Bowers  v,  Habdixg.     Hh.  Ct. 


Q.  B.  Div.  (A.  L.  Smith  )  a     -m 

and  Grantham,  JJ.)    /  Apnl  9. 

;ltEG.  V.   GOVEKNOK  AND  COMPANY  OF  THIi  BANK  OF 

England,  (a.) 

JBank  of  England — Undalmed  stock — List  of  holders — 
Bight  to  inspection — ^Mandamus — NcUional  Debt  Act, 
1870  (33  <fc  34  Vict.  c.  71),  ««.  51,  52. 

The  National  Debt  Act,  1870  (««.  51,  52),  provides  for 
ihe  transfer  of  unclaimed  stock  to  the  National  Debt 
Commissioners  and  for  the  entry  of  the  names  in  which 
the  stock  stood  immediately  before  the  transfer,  with  other 
jparticulars,  in  a  list  to  be  kept  by  the  BarJc  of  England, 
**  which  list  shall  be  open  for  inspection  at  the  usual  hours 
of  transfer.** 

Held,  that  *^ open  for  inspection**' meant  "open  for 
inaction  by  any  person  claiming  an  interest  in  the 
•stock,**  and  that  a  mandamus  to  the  bank  to  permit  in- 
spection of  the  list  ought  not  to  go  upon  the  application  of 
^person  who  did  not  bon&  fide  daim  such  an  interest 

In  this  case  a  rule  nisi  had  been  obtained  calling 
upon  the  Governor  and  Company  of  &e  Bank  of  Eng- 
liuid  to  show  cause  why  a  mandamus  should  not  issue 
<x>mmandin^  them  to  permit  the  applicant,  Gillx^ 
Terrell,  to  mspect  the  list  of  holders  of  unclaimed 
«tock  kept  by  the  bank  in  pursuance  of  section  52  of 
the  National  Debt  Act,  1870. 

The  applicant,  who  traded  as  Adams  &  Co.,  pub- 
lished from  time  to  time  a  book  containing  the  names 
of  persons  who  appeared  to  be  entitled  to  unclaimed 
Jitock,  with  the  object  of  obtaining  fees  from  such 
X>er8on8  for  making  inquiries  on  their  behalf.  For  the 
-purposes  of  this  pubuoation  the  applicant  had  re- 
quested the  bank  to  allow  him  to  inspect  the  list ;  he 
did  not  allege  that  he  was  himself  entitled  to  any  un- 
claimed stock,  or  was  acting  as  agent  for  any  person 
«o  entitled.  The  bank  refused  to  allow  him  to  mspect 
the  list,  and  the  applicant  obtained  tlus  rule. 

The  National  Debt  Act,  1870,  provides  :— 

Section  5 1 .  All  stock,  no  dividend  whereon  is  claimed 
-for  ten  years  before  the  last  day  on  which  a  dividend 
thereon  becomes  payable  (except  where  pavment  of 
-dividend  has  been  restrained  by  a  court  of  equity), 
^iOiall  be  transferred  in  the  books  of  the  Baxik  oi  Eng- 
land or  of  Ireland  (as  the  case  may  be)  to  tiie  National 
Debt  Commissioners. 

Section  52.  Immediately  after  every  such  transfer 
the  name  in  which  the  stock  stood  immediately  before 
the  transfer,  the  residence  and  description  of  the 
parties,  the  amount  transferred,  and  the  date  of 
transfer  shall  be  entered  in  a  list  to  be  kept  for  the 
pui^pose  by  the  bank  in  whose  books  tiie  stodc  stands, 
which  list  shall  be  open  for  inspection  at  the  usual 
hours  of  transfer. 

Sir  R.  E.  Webster,  A.G.  {Greene,  Q.C.,  and  R.  Bray 
with  him)  for  the  bank,  showed  cause  against  the 
rule. — ^A  person  who  applies  for  inspection,  relying 
upon  a  statutory  right,  must  show  a  reasonable 
ground  for  his  demand :  The  Queen  v.  London  and  St. 
Katherine  Docks  Co.,  23  W.  E.  136.  [He  was  stopped 
by  the  court.] 

A.  B.  P.  QuskeU,  for  the  applicant,  in  support  of 
the  rule. — ^This  case  is  distinguieOiable,  because  here 
the  list  is  '*  open  for  inspection,*'  which  means  open 
for  inspection  by  any  member  of  the  public.  The 
statute  IS  silent  as  to  the  bona  fides  of  the  apfjicant, 
and  the  bank  has  no  riffht  to  ask  for  what  piupose 
the  inspection  is  required. 

A.  L.  Smith,  J. — ^This  is   an  application  for   a 


(a.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


mandamus  to  compel  the  Bank  of  Knglaud  to  allow 
the  applicant  to  inspect  the  list  kept  at  the  bank  cgb- 
taining  particulars  as  to  stodc  the  dividends  raon 
which  have  not  been  claimed  for  ten  yean.  ^ 
applicant  bases  his  application  on  section  o2  of  tl» 
National  Debt  Act,  1870,  and  says  tJiat  he  is  entitJd 
to  a  prerogative  writ  of  mandanvus.  It  appesn  ilist 
the  object  of  the  publication  for  the  purposes  d 
which  the  inspection  is  required  is  to  state  the  smoont 
of  stock  due  to  persons  who  have  not  daimfid,  and 
to  obtain  fees  for  making  searches  and  inquines  » 
to  the  persons  entitled.  There  is  no  evideooe 
before  us  that  the  applicant  claims  to  haTe  any 
personal  interest  in  the  dividends,  but  he  wfi 
that    section  52   fives    him   a  riflht  tO  this  wnt 

Els  lordship  read  sections  51  and  52.]  The  bsnk 
compliea  with  the  requirements  of  the  statute 
as  to  keeping  the  list.'  The  question  is,  Whst 
do  the  words  "  open  for  inspection *'  mean?  In  my 
opinion  they  mean  **  open  for  inspection  by  sny 
person  who  claims  to  be  mterested  in  the  stodc,"  sad 
the  applicant  seems  to  me  to  be  outside  that  meaoxBg 
altoge&er.  Down  to  the  year  1843  it  appears  tints 
list  of  particulars  of  this  unclaimed  stock  used  to  be 
published ;  it  was  found  that  that  publicatioii  led  to 
the  making  of  false  claims  by  fraudulent  penoos,  and 
about  that  year  it  was  stopped  by  an  order  of  tlie 
Treasurv.  Since  that  date  it  has  been  the  piadioe 
for  the  bank  themselves  to  make  inquiries  as  to  ^ 
holders  of  the  unclaimed  stock,  and  to  sfixd 
gratuitous  assistance  to  persons  applying  to  then  in 
uie  belief  that  they  are  interested  in  such  stock. 
Under  the  new  practice  it  appears  that  there  is  lev 
unclaimed  divi^nd  than  was  formerly  the  csfl& 
Now  Mr.  Terrell  is  not  interested  in  any  undainsd 
stock  either  himself  or  on  behalf  of  any  other  penoo. 
What,  then,  is  the  duty  of  the  court  ?  We  hsfe  to 
use  our  discretion  as  to  issuing  this  writ,  and  it  nay 
be  refused,  not  only  upon  the  merits,  but  fordehy 
or  other  reasons  personal  to  the  applicant.  On  tiutt 
grounds  I  think  that  we  oufi^ht  to  refuse  to  issue  fte 
writ  in  this  case,  and  the  nue  must,  thereforB,  be  dii- 
charged,  with  costs. 

Grantham,  J.—I  agree.  The  list  which  is  pdj- 
lished  by  the  applicant  eliminates  anythmg  vmch 
would  enable  the  persons  entitled  to  be  identifiei 
It  is  made  for  the  benefit  of  the  t^pljoant  in  ^ 
business.  The  issue  of  this  prerogatiTe  writ  of 
mandamus  is  quite  in  the  discretion  of  the  oomi 
and  under  these  circumstances  I  think  that  we  shouU 
do  wrong  in  granting  it. 

Rule  discJiarged* 

Solicitor  for  the  bank,  Freshfidds, 

Solicitor  for  the  applicant,  J.  H.  Lee, 


Q.  B^  Div,  (PoUock,  B., )  ^^  5. 

and  Charles,  J.)        ) 

Bowers  v.  Harddtg.  (a.) 

Inland   revenue — Income   tax — Schedule  E—Ofka  0/ 

master  and  mistress  of  national  school^— Mimey  utea- 

sarily  expended  in  performance  of  dutiet  0/  ofift^ 

Expense  of  keeping  senxvnt — Income  Tax  Ad,  Iw* 

(16  <fc  17  Vict.  c.  34),  s.  51. 

The  respondent  and  his  wife  were  Iht  mder  e»i 

mistress  of  a  luxttonal  school,  atld  received  ajoudiohrf 

for  their  services.     An  assessment  to  the  income  tax  «■' 

(a.)  Beported  by  F.  G.  Buckrr,  Esq.,  Barrister-s* 
Law. 
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High  Cotjrt. 


Bowers  v.  Hakdino. — "  The  Knijtsfokd." 


High  Court. 


made  upon  the  respondent  under  Schedule  E,   He  claimed 
to  deduct  a  sum  in  respect  of  expenses  necessarily  incurred 
hy  him  in  keeping  a  servant,  in  order  that  his  wife  might 
he  able  to  perform  her  duties  as  schoolmistress. 
Held,  that  such  deduction  coidd  not  he  allowed. 

Case  stated  by  income  tax  commissioners  under 
43  &  44  Yict.  c.  19,  s.  59,  on  the  application  of  a 
surveyor  of  taxes. 

At  a  meeting  of  commissioners  for  the  general 
purposes  of  the  income  tax  for  the  division  of  Bath 
f  ormu,  in  the  comity  of  Somerset,  the  respondent, 
George  Hardine,  appealed  ^rainst  an  assessment  to 
income  tax  under  Hoiedule  E.  The  assessment  was 
made  in  respect  of  his  office  of  national  schoolmaster, 
and  of  the  office  of  national  schoolmistress  held  by 
his  wife,  for  which  thev  received  a  joint  salary  of 
ildO  a  year,  and  also  of  his  office  of  choirmaster,  for 
which  he  received  £10  a  year.  From  the  total  of 
£160  there  was  deducted  £120,  the  statutory  abate- 
ment on  all  incomes  less  than  £400,  and  also  £12, 
allowed  for  annual  life  insurance  premium,  leaving  a 
balance  of  £28,  on  which  duty  was  charged. 

The  respondent  claimed  a  further  deduction  of  £30, 
in  respect  of  expenses  necessarily  incurred  by  him  in 
keeping  a  servant,  in  order  that  his  wife  might  be 
able  to  perform  her  duties  as  schoolmistress ;  and  he 
farther  claimed  total  exemption  from  duty  on  the 
ground  that  the  said  expenses  reduced  his  income 
nom  all  sources  below  £150  per  annum. 

The  commissioners  allowed  the  daim,  and  discharged 
the  assessment. 

Sir  EdvHird  Clarke,  8.G.,  and  Danckwerts,  for  the 
«irveyor  of  taxes,  in  support  of  the  appeal. 

IHtey,  Q,C.,  and  Henry  Lynn^  for  the  respond- 
ent. 

Pollock,  B. — ^It  is  dear  to  my  mind  that  the  salary 
of  £150  paid  to  the  respondent  and  his  wife  is  a  joint 
aalary,  and  it  would  probably  be  impossible  to  do 
i^t  Mr.  Bicey  suggests  we  might  do — ^namely, 
discover  how  much  is  attributable  to  the  services  of 
the  husband  and  how  much  to  the  services  of  the 
wife.  It  is  also  dear  that  it  is  a  salary  which  is 
iaxable  under  Schedule  E,  beinf  derived  from  that 
which  is  a  public  office  or  em]^oyment  within  the 
meaoing  of  section  51  of  the  Income  Tax  Act  of  1853 ; 
for  it  is  paid  by  persons  whose  position  and  duty  to 
manage  the  sdiool  is  reooniized  by  Act  of  Parliament 
and  Orders  in  Council,  and  it  is  paid  out  of  smns  of 
jnoney  prindpally  oontributed  from  the  taxes.  The 
other  enactment  to  which  we  must  refer  is  section  45 
of  the  Income  Tax  Act  of  1842  :  "  The  profits  of  any 
manied  woman  living  with  her  husband  shall  be 
deemed  the  profits  of  tne  husband,  and  the  same  shall 
be  charged  m  the  name  of  the  husband,  and  not  in  her 
name,  or  of  her  trustee." 

Now  exemption  is  claimed  under  section  51  of 
Ihe  Act  of  1853,  by  which  it  is  provided  that  from 
the  salary,  fees,  or  emoluments  of  such  office  or 
'Cmpbyment  certain  expenses  may  be  deducted,  and 
the  earlier  part  of  the  section  gives  a  sort  of  analogy 
as  to  the  class  of  expenditure  which  is  intended  to  be 
included  within  the  Act,  that  is,  the  expenses  of 
travelling  in  the  performance  of  the  duties  thereof,  or 
of  keepng  or  maintaining  a  horse  to  enable  one  to 
perform  the  same,  or  other  money  laid  out  and 
"Expended  wholly,  exdusivdy,  and  necessarily  in  the 
perfonnance  of  the  duties  wereof .  Can  it  be  said 
^t  because  the  wife,  w£o  would  otherwise  possibly 
<x  jxrobaldy  be  engaged  in  looking  after  the  household 
affurs  of  her  husband,  is  unable  to  look  after  those 
^Sain  by  reason  of  her  devoting  her  time  to  earning 
this  salary  in  question,  can  it  be  said  that  because 


that  state  of  things  exists  he  or  she  is  expending 
money  wholly,  exdusivdy,  and  necessarily  in  the 
performance  of  the  duties  of  their  office  or  employ- 
ment ?  When  we  apply  the  spirit  of  the  Act  as  well 
as  the  language  of  it,  it  seems  to  me  that  it  would  be 
wholly  nimifying  the  intuition  of  the  Act  if  any  such 
deduction  were  made.  Whenever  a  man  accepts  an 
office  there  are  certain  detriments  as  well  as  profits, 
but  the  expenditure  now  in  question  is  in  no  sense 
such  an  expenditure  as  the  section  allows  to  be 
deducted.  It  is  merely  that  which  is  derogatory  to 
their  income,  a  disturbance  of  their  income,  a  depriva- 
tion of  a  portion  of  their  income  in  order  that  they 
may  accept  the  offioe.  If  we  were  to  go  into  these 
questions  with  great  nioety,  we  should  have  to 
consider  in  each  case  the  district  in  which  the  person 
Hves,  i^e  price  of  meat,  the  dothing  he  requires,  and 
the  style  m  which  he  lives,  before  we  could  come  to 
any  condusion.  It  seems  to  me  unnecessary  and 
f ordgn  to  the  present  question  to  go  into  any  of 
these  matters.  It  is  enough  to  say  that  within  the 
spirit  and  Hie  language  of  uie  Act  this  is  a  deduction 
whidi  cannot  be  made ;  and  I  have  therefore  come 
to  the  condusion,  though  with  some  regret,  that  the 
decision  of  the  conmiissioners  was  wrong,  and  that 
this  is  a  taxable  amount. 

Chables,  J.,  concurred. 

Appeal  allowed, 

Solidtor  for  the  appellant,  The  Solicitor  of  Inland 
Itevenue. 

Solidtors  for  the  respondents.  Baker  &  Naime, 


"  Thb  Knutsfoed."  (o.) 

Practice — Evidence — Admiralty  adion — 2'ranscript  of 
shorthand  notes  of  evidence  taken  before  examiner — 
Incorrect  transcript — Application  to  take  transcript  off 
the  file. 

In  an  admiralty  action  the  transcript  of  the  shorthand 
notes  of  the  evidence  of  witness^  directed  to  he  examined 
hefove  an  examiner  hecomes,  on  being  filed  in  the  registry, 
evidence  in  the  cause,  and  such  transcript  cannot  he  taken 
off  the  file  without  an  order  of  the  court. 

Accordingly,  in  a  case  where  the  transcript  of  the 
shorthand  noies  of  the  evidence  of  a  witness  examined 
before  an  examiner  was  shown  to  be  iticorrect,  the  Judge 
in  court  granted  a  motion  ordering  the  transcript  to  be 
taken  off  the  file  and  returned  to  the  examiner  for  amend" 
ment. 

This  was  a  motion  by  the  plaintiffs,  the  owners  of 
The  Drumhendry,  in  an  action  of  damage  instituted 
against  the  steamship  Knuisford,  that  the  judge 
miKht  direct  that  the  transcript  of  the  evidence 
of  Kobert  Williams,  a  witness  on  bdudf  of  the  de- 
fendants, examined  before  Mr.  B.  Stephens  Jadc- 
son  pursuant  to  the  order  of  the  court  made 
therein,  be  taken  off  the  file  and  returned  to  the 
said  examiner  for  amendment  so  as  to  make  it  corre- 

rnd  to  the  evidence  given  by  the  said  witness,  and 
t  the  defendants  should  pay  the  costs  of  the  appli- 
cation. 

In  support  of  the  motion  an  affidavit  of  the  examiner 
was  read,  in  which  he  deposed  that  a  shorthand  writer 


(a.)  Eeported  by  C.  R  Jemmktt,  Esq.,  Barrister-at- 
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was  engaffed  to  attend  for  the  puipose  of  taking  a 
shorthuia  note  of  the  evidenoe  of  the  witnesses  to 
be  examined  before  the  examiner ;  that  the  shorthand 
writer,  previously  to  the  examination  of  the  said 
witnesses,  was  dmy  sworn  to  faithfully  and  ooirectly 
take  down  and  transcribe  the  evidence  to  be  given 
by  the  said  witnesses,  and  that  the  examination  pro- 
ceeded, and  the  several  witnesses  were  examined  and 
cross-examined  hy  counsel  for  the  plaintiiBi ;  that  alter 
the  examination  was  completed  the  transcript  of  the 
evidence,  including  the  transonpt  purportmg  to  be 
the  evidence  of  the  said  Bobert  WiDiams,  was  furnished 
to  the  examiner,  and  that  such  transcmt,  without 
the  examiner  perusing  the  same,  was  med  in  the 
registry  of  the  court;  that  subsequently  the  atten- 
tion of  the  examiner  was  called  to  tiie  fact  that  the 
evidence  of  Bobert  WOliams,  as  filed  and  printed,  did 
not  contain  a  certain  statement  which  had  been 
made  by  the  said  Bobert  Williams  upon  cross-ex- 
amination, as  to  the  time  when  he  saw  the  lights 
of  The  Drumhendty,  and  also  omitted  a  portion 
of  the  re-examination  which  bore  upon  the  point ; 
that  the  examiner,  therefore,  sent  for  the  original 
notes  of  the  evidence  and  for  the  shorthand  writer, 
and  in  the  presence  of  the  solicitors  for  the  plain- 
ti£b  and  the  defendants  requested  the  shoiihand 
writer  to  read  to  him  the  said  notes,  and  that  the 
examiner  then  found  that  the  transcript  of  the  notes 
which  the  shorthand  writer  had  forwarded  was 
both  incorrect  and  incomplete,  and  that  some  of  the 
words  in  the  transcript  did  not  correspond  with  those 
in  the  original  notes,  and  that  other  questions  and 
answers  had  been  entirely  omitted. 

Another  affidavit  in  support  of  the  motion,  made  by 
the  plaintiffs'  solicitors  stated  that  they  were  advised 
that  the  errors  and  omissioiis  in  the  transcript  of 
Williams'  evidence  had  most  material  bearing  on  the 
plaintiffs'  case,  and  that  justice  would  not  be  done 
unless  the  examiner's  return,  together  with  the  tran- 
script, should  be  taken  off  the  £le  and  returned  to  him 
for  amendment. 

On  behalf  of  the  defendants  an  affidavit  was  filed 
alleging  that  the  defendants  had  consented  to  the 
transcript  beinff  taken  off  tiie  file  provided  that  the 
costs  involved  would  be  costs  in  the  cause. 

Butler  AiminaU,  for  the  plaintiifc,  in  support  of  the 
motion. — The  transcript  which  we  seek  to  have  taken 
off  the  file  is  admittedly  incorrect,  and  if  it  remains 
on  the  file  there  is  no  way  in  which  it  can  be  corrected, 
as  in  admiralty  actions  evidence  taken  before  an 
examiner  when  once  filed,  is  evidence  for  all  parties  in 
the  cause,  the  practice  in  this  respect  having,  no  doubt, 
ori^:inated  at  thetime^wlten  all  evidence  in  admiral^ 
actions  was  on  paper,  and  a  special  statutory  provi- 
sion was  necessary  to  enable  witnesses  to  be  examined 
orally  in  such  actions.  [Butt,  P. — It  has  always 
been  said  that  evidence  taken  before  an  examiner  m 
an  admiralty  action  and  returned  into  the  registry  is 
admissible  evidence  without  being  put  in  by  any  of 
the  parties  to  the  action.]  Tes ;  ana  the  practice  of 
returning  the  transcript  of  the  shorthand  notes  of  the 
evidence  into  the  registry  has  always  prevailed,  and  is 
still  in  force.  [He  referred  to  Williams  &  Bruoe,  p. 
427.]  In  those  droumstances  the  court,  as  it  dearly 
appears  that  the  transcript  is  not  correct,  ou^t  to 
grant  the  motion  as  of  course. 

Baike»t  for  the  defendants. — ^The  defendants  have 
always  been  ready  and  willing  that  any  errors  in  the, 
transcript  should  be  corrected.  They  (mly  object  to 
have  the  corrections  made  either  wholly  or  partly  at 
their  expense. 

Butt,  P.— The  motion  will  be  granted  in  the  terms 


of  the  notice  of  motion,  except  that  all  qneitianftrf 

costs  wiU  be  reserved.* 
Solidtors  for  the  plaintiflb,  ThomM  Cooper  A  Co, 
Solidtors  for  the  defendants,  PrUchard  S  Sou, 


Prob.  Div.  &  Adm.  Div.  I  MMck  H. 

Probate.  J 

In  the  Chads  of  Babkzb.  (o.) 

Probate — WiU  —  Property  requiring  protedim—8dt 
executor  abroad— Chneral  power  of  adomtybiftxxcidor 
— Qran^  to  attomey$» 

The  sole  executor  of  a  vnU  toa$  abroad,  wUhikeuh 
tention  of  not  returning  for  two  year*,  and  three  $rfm 
mordhe  must  elapse  before  communicatioM  ooM  k  hd 
with  him.  The  court  had  m/ade  a  grant  ad  ooO^eodi 
to  the  widow  of  the  testator ,  but  this  was  fmt^d  tt- 
sufficient  to  prefect  the  estate.  The  sole  exeadory  kjm 
leaving  England,  had  granted  a  general  power  of  attn^ 
to  tufo  persons,  who  applied  for  a  grant  of  cM^mtMbv- 
tion  toith  the  will  annaced. 

Held,  that,  on  the  general  terms  used  in  (he  powir  tf 
attorney,  the  court  was  justified  in  making  the  gravL 

Motion  for  a  grant  of  administiatioiL  with  ttf 
will  annexed  of  t£»  estate  of  Qeorge  Bidisrd  BadDBc 
deceased,  to  the  attorneys  of  Bazett  ICchad  Hsggiii 
tiie  sole  executor  under  the  wilL 

The  testator  died  on  the  5th  of  January,  1891 
leaving  a  will  duly  executed  on  the  22iid  of  hi^ 
1889,  whereby  he  appointed  Mr.  Haggard  mi 
executor.  Mr.  Haggard  was  appointed  Her  Ksja^t 
Commissioner  for  Samoa,  and  left  Kngland  &rfW 
place  in  November,  1890. 

Before  leaving — ^viz.,  on  the  4th  of  Novambec,  UW 
— ^he  executed  a  power  of  attorney  to  Messrs.  Feavix 
&  Lofthouse,  the  applicants,  which  contsmed  Aft 
following  passages :—  

*'  And  I  also  authorise  my  said  attorney  or  sttaatfp 
to  appear  for  me  in  any  court  of  juraoe,  in  «J 
actions  or  other  proceedings  which  may  he  inst^^ 
against  me  or  whereunto  I  shall  be  a  party,  to  dm 
the  same  or  to  suffer  jud^ent  to  oe  had  <v  9^ 
against  me  in  any  such  action  or  other  proceediDgof 
default  or  otherwise  as  my  said  attorney  or  attoneyi 
shall  be  advised  or  think  proper  " ;  *'orgensn%t» 
do,  execute,  and  perform  anv  other  act,  mittec;  or 
thhig  whatsoever  whidi  ought  to  be  done,  cz^ci^ 
or  performed,  or  which,  in  the  opinion  of  ^J** 
attorney  or  attorneys,  ought  to  be  done,  exeooted,  or 
performed,  about  my  concerns,  «"**8«°*\5 
business  of  every  nature  and  land  whatsoever  u  W 
and  effectually  and  to  all  intents  and  puiposn  « 1 
mysdf  could  do  if  I  were  present." 

The  estate  of  the  testator  consisted  df  ^j^^^^^l^ 
quiring  protection.  A  grant  ad  ooUigenda  ^*^  "^ 
to  pay  debts  and  testamentary  expenses  ^}^ 
maae  to  Mrs.  Barker,  the  widow  and  residnsiy  l^fiF*^ 
but  tills  was  found  insufficient  for  the  proper  p«wc- 
tion  of  the  estate.  Mr.  Haflsard  was  expected  tD>^ 
absent  for  two  years,  and  tEee  or  four  mantwiwj 
elapse  before  any  communication  could  be  hg^^T 
him.  The  present  application  had  been  ntuta  b 
the  registry. 

Bayford,   Q.C.,  and  Pritehard,  in  sopport  of  *• 

•  On  a  subsequent  day  an  order  was  "M^j"**! 
that  the  costs  reserved  by  this  order  shodd  be  cow 
in  tiie  cause. 

(a.)  Eeported  by  J.  Gbrabd  L^oro,  Esq..  Bsnii**- 
at-Law* 
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Shabpe  v.  Wakefield. 


House  of  Lords. 


motion,  urged  that,  although  no  authorities  could  be 
produced,  the  words  of  the  power  of  attorney  were 
Urge  enough  to  include  tne  right  to  make  this 
application, 

Jeune,  J. — Looking  at  the  general  powers  given  to 
ttiese  gentlemen  in  reference  to  proceedings  in  courts 
of  justice,  I  think  I  am  justified  in  granting  this 
application. 

Motion  allowed. 

Solicitors,  Field  ik  Jioscoe, 


|l}ou0e  of  ILor)i0. 

From  C.  A.  (England).  March  20, 

Sharpe  V,  Wakefield,  (a.) 

Licennng  Acts — Renewal — Discretion  of  justices — 
Licensing  Act,  1828  (9  Geo,  4,  c.  61),  «.  l—Lice'ising 
Ad,  1872  (35  cfe  36  Vict.  c.  94),  s.  ^2— Licensing  Acty 
1874  (37  <fc  38  Vict.  c.  49),  s.  26. 

Licensing  justices  have  an  absolute  judicial  discretion 
f»  grant  or  refuse  an  application  for  the  renewal  of  a 
hceiice  under  the  Licensing  Acts,  1828,  1872,  and  1874. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (Lord  Esher,  M.R.,  and  Fry  and  Lopes,  L.JJ.) 
(iqjorted  37  W.  E.  187,  22  Q.  B.  D.  239),  aflfirmine 
tittt  of  the  Divisional  Court  (Field  and  Wills,  JJ.) 
(iCTjorted  36  W.  R.  634,  21  Q.  B.  D.  66). 

Li  September,  1887,  William  Bidding  duly  applied 
to  the  licensing  justices  for  a  srant  by  wajr  of  renewal 
of  a  licence  for  the  sale  by  him  of  all  mtoxicating 
Hquors  at  the  Low  Bridge  Inn  at  Eentmere,  in  the 
coimty  of  Westmoreland.  The  application  was  re- 
fiued,  on  the  grounds  of  the  remoteness  from  police 
saperrision  and  the  character  and  necessities  of  the 
loodity ;  and  Susannah  Sharpe,  the  owner  of  the  inn 
and  a  person  aggriered  by  such  refusal,  appealed  to 
the  court  of  quarter  sessions,  who,  after  hearing  evi- 
dmoe,  upheld  the  order  of  the  justices,  and  dismissed 
theapMal. 

The  IMTisional  Court,  on  a  special  case  stated,  held 
that  the  justices  had  an  absolute  judicial  discretion  to 
grant  or  to  refuse  the  application,  and  this  was 
sffinned  by  the  Court  of  Appeal. 

The  owner  appealed. 
•  B.  Henn  Collins,  Q.C,  and  Candy,  Q.C.  (L.  Sander- 
MA  with  them),  for  the  appellant. — ^The  objection  to 
a  renewal  must,  under  the  Licensing  Acts,  1872  and 
1874,  be  something  personal  to  the  applicant. 

Beg.  V.  Justices  of  Market  Bostoorth,  35  W.  B.  734 ; 
fiey.  y.  Justices  of  Liverpool,  32  W.  B.  20.  11  a  B.  D. 
838;  Claydm  t.  (h-een,  16  W.  B.  1126,  L.  B.  3  C.  P. 
Wl;  Day  V.  Luhke,  16  W.  B.  717,  L.  B.  5  Eq.  336; 
Ay.  V.  Recorder  of  Dublin,  Jr.  Bep.  11  C.  L.  412,  26 
W.  R.  Dig.  126 ;  Ex  parte  Martin,  40  J.  P.  133;  and 
Bex  y.  Young  and  Pitts,  1  Burr.  356,  were  referred  to. 

Addison,  Q.C.,  and  Poland,  Q.C.  {Paterson  with 
til^cin))  for  the  respondents,  referred  to  Reg.  t.  Justices 
tf  Lancashire,  19  W.  B.  204,  L.  B.  6  Q.  B.  97 ;  Reg. 
J.  Smith  or  Smith  v.  Justices  of  Herefordshire,  48  L.  J. 
*;  C.  38,  27  W.  B.  Dig.  116 ;  Boodle  y.  Justices  of 
Birmingham,  45  J.  P.  635 ;  and  Griffiths  v.  Lancaster 
Justices,  35  W.  B.  732. 

•  ^«n»  CoUins,  in  reply. 

The  House  took  time  for  consideration. 

(flO  Reported  by  Charles  H.  Graftok,  Esq.,  Bar- 
rister-at-Law. 


March  20.-^Lord  Halsbuby,  L.C. — ^I  do  uDt  think 
that  at  any  period  of  the  argument  any  of  your 
lordships  doubted  but  that  this  judgment  must  be 
affirmed.  By  the  express  language  of  the  statute 
which  is  still  the  governing  statute  the  grant  of  a 
licence  is  expressly  within  the  discretion  of  the  magis- 
trates. For  reasons  to  be  stated  presently,  I  am  of 
opinion  that  no  legislation  has  oyer  altered  that 
provision ;  but  if  one  were  to  argue  a  priori,  what 
possible  reason  could  there  be  for  limiting  the  dis- 
cretion of  the  justices  to  the  first  grant  of  the  licence  ? 

It  is  not  denied  that  for  the  purpose  of  the  original 
grant  it  is  within  the  power  and  even  the  duty  of  the 
magistrates  to  consider  the  wants  of  the  neighbour- 
hoc^  with  reference  both  to  its  population,  means  of 
inspection  by  the  proper  authorities,  and  so  forth. 
If  this  is  the  origmal  jurisdiction,  what  sense  or 
reason  could  there  be  in  making  these  topics  irrelevant 
in  any  future  grant  ?  It  surely  must  nave  been  in 
the  contemplation  of  the  Legislature  that  the  circum- 
stances of  a  neighbourhood  might  change;  a 
population  might  diminish  or  increase.  Would  it 
be  argued  that,  if  the  population  had  very  much 
increased    at    some    point  where  by  reason    of   its 

Srevious  want  of  population  no  such  public  acoommo- 
ation  had  been  nimerto  granted,  no  licence  should 
be  granted  because  this  additional  grant  might  to 
some  extent  interfere  with  the  practical  monopoly 
enjoyed  by  the  persons  already  licensed  P  This,  of 
course,  coidd  not  be  argued,  since  it  is  the  well- 
understood  practice  to  do  this  very  thing.  But  can 
anything  be  more  xmreasonable  than  the  suggestion 
that  the  Legislature  had  given  the  discretion  in  one 
direction  and  withheld  it  in  the  other?  In  real 
truth  a  great  deal  of  the  arg^ument  on  the  part 
of  the  appellant  has  been  addressed  to  us  not 
upon  the  tnie  construction  of  the  Act  of  1828  or  the 
statutes  which  have  followed  it,  but  to  some  supposed 
injustice,  which  the  argument  assumed  would  be  so 
^eat,  if  the  matter  were  left  to  the  discretion  of  the 
justices,  that  the  Legislature  never  could  have 
mtended  to  intrust  them  with  discretion  so  wide. 
I  do  not  think,  even  if  the  injustice  were  so 
great  as  it  is  suggested  by  the  argument,  that  that 
consideration  couTd  prevail  over  the  plain  language 
of  the  Legislature.  But  I  am  not  able  to  assent 
to  the  motion  that  the  injustice  is  so  great. 
An  extensive  power  is  confided  to  the  justices  in 
their  capacity  as  justices  to  be  exercised  judicially, 
and  discretion  means,  when  it  is  said  that  something 
is  to  be  done  within  the  discretion  of  the  authorities^ 
that  that  something  is  to  be  done  according  to  the 
rules  of  reason  and  justice,  not  to  private  opinion : 
Rooke^s  case,  5  Bep.  100a ;  according  to  law,  and  not 
humour.  It  is  to  oe  not  arbitrary,  vague,  and  fanci- 
ful, but  legal  and  regular,  and  it  must  be  exercised 
within  the  limit  to  which  an  honest  man  competent 
to  the  discharge  of  his  office  ought  to  confine  himself : 
Wilson  V.  Rastall,  4  T.  B.,  at  p.  757.  So  in  Reg.  v.  Botelery 
12  W.  B.  466,  where  justices  thought  proper  not  to 
enforce  the  law  because  they  considerea  that  the  act 
in  question  was  unjust  in  principle,  the  Court  of 
Queen's  Bench  compelled  them  by  a  peremptory  order 
to  do  the  act  which  nevertheless  the  statute  had  said 
was  in  their  discretion  to  do  or  to  leave  undone.  So, 
again,  where  overseers  who  were  required  b^  3  &  4  Vict, 
c.  61  to  certify  whether  applicants  for  beer  licences  were 
real  residents  and  ratepayers  of  the  parish,  it  was  held 
that  they  were  not  entitled  to  refuse  the  certificate  on 
the  ground  that  in  their  opinion  there  were  abeady 
too  many  public-houses,  or  that  the  beershop  was  not 
required:  Reg.  v.  WithyJiam  Overseers,  2  C.  L.  Bep. 
1657.  So  a  discretion  which  emjpowered  justices 
to  grant  licences  to  innkeepers,  as  m  the  exercise  of 
their  discretion  they  deemed  proper,  would  not  be 
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exercised  by  coming  to  a  geDoral  resolution  to  refuse 
a  licence  to  anybody  who  would  not  consent  to  take 
out  an  excise  licence  for  the  sale  of  spirits :  Reg^  v. 
Sylvester,  2  B.  &  S.  322,  10  W.  R.  C.  L.  Dig,  2. 
Again,  where  justices  were  authorized  to  alter  the  hours 
for  the  sale  of  intoxicating  liquors  in  any  particular 
district,  it  was  held  that,  though  this  was  a  general 
discretion  s^iven  to  them,  they  had  no  rifi^ht  by  virtue 
of  a  genend  resolution  to  alter  the  time  in  every  case. 
They  were  required  judicially  to  determine,  although 
according  to  their  discretion,  what  places  in  the  honest 
exerdse  of  their  judgment  required  other  hours  for 
opening  and  closing  than  those  specified.  The 
question  arose  in  the  case  to  which  I  am  referring 
(Macbeth  v.  Ashley,  L.  R.  2  Scotch  App.  352,  22 
.  W.  R.  Dig.  38),  on  the  proviso  to  section  2  of  the 
16  &  17  Vict.  c.  67,  which  was  in  these  words: — 
"Provided  always  that  in  any  particular  locality 
within  any  coimty  or  district  or  burgh  requiring 
'  other  hours  for  ox)ening  and  closing  inns  and  hotels 
and  public-houses  than  those  specified  in  the  forms 
of  certificates  in  said  schedule  applicable  thereto, 
it  shall  be  lawful  for  such  justices  or  magis- 
trates respectively  to  insert  in  such  certificates  such 
other  hours  not  being  earb'er  than  6  o'clock  or  later 
than  8  o'clock  in  the  morning  for  opening,  or  earlier 
than  9  o'clock  or  later  than  11  o'dodc  in  the  evening 
for  closing  the  same  as  thev  shall  think  fit."  Eleven 
o'clock  at  night  was  accordmely  the  hour  appointed  for 
-  dosinff  public-houses  in  Scotmnd,  and  the  magistrates 
of  Romesay  issued  an  order  closing  them  at  10  o'clock 
instead  of  11.  Lord  Selbome,  in  giving  judgment  in 
the  House  of  Lords  in  that  case,  makes  these  observa- 
tions : — "  Without  meaning  to  deny  that  it  is  confided 
to  the  discretion  of  the  magistrates  to  determine  what 
particular  localities  require  other  hours  for  opening 
and  closing  than  those  specified,  it  is  obvious  that 
such  discretion  as  they  have  is  not  an  arbitrary  dis- 
cretion to  define  any  localities  they  please,  but  tiiey 
must  be  such  localities  as  they  consider  in  the  honest 
and  hond  fide  exerdse  of  their  own  judgment  to  re- 
■  quire  a  difference  to  be  made.  The  participle  *  re- 
quiring '  is  connected  with  the  substantive  *  locality,' 
and  therefore  it  must  be  a  requirement  arising  out  of 
the  particular  circumstances  of  the  place.  The 
magistrates  must,  in  the  exercise  of  an  honest  and 
&07}Sy{(fe  judgment,  be  of  opinion  that  the  *  particu- 
lar locality'  which  they  except  from  the  ordinary 
rule  is  one  which,  from  its  own  ^>ecial  circumstances, 
reouires  that  difference  to  be  made." 

1  do  not  feel,  therefore,  though  the  language 
of  the  statute  and  the  power  given  bv  that  lan- 
guage is  so  great  and  so  unqualified  that  the 
misciiief  or  danger  apprehended  oy  the  appellants 
is  at  all  likely  to  arise.  The  Legislature  has 
given  credit  to  the  magistrates  for  exercising  a 
judicial  discretion,  that  they  will  fairly  decide  the 
questions  submitted  to  them,  and  not  by  evasion 
attempt  to  repeal  the  law  which  permits  public- 
bouses  to  exist,  or  evade  it  by  avoiding  a  plain  exposi- 
tion of  the  reasons  on  which  they  act.  I  am  very  far 
indeed  from  saying  that,  assuming  the  complete  dis- 
cretion that  I  have  indicated  to  exist,  it  would  be 
likely  that  the  persons  exercising  it  would  consider  an 
original  application  in  the  same  way  as  one  which 
was  applied  for  by  the  person  who  has  already  been 
licensed  for  one  year.  Of  course,  the  justices  would 
Temember  that  a  year  before,  a  licence  had  been 
granted,  and,  presumably,  unless  some  change  during 
the  year  was  proved,  they  start  with  the  fact  that  the 
'ix>pic8  to  which  I  have  referred  have  already  been  con- 
sidered, and  one  would  not  expect  that  those  topics 
would  be  likely  to  be  reopened  unless,  as  I  say,  some 
change  has  been  proved.  This  would  be  likely  to 
limit  the  inquiry  to  the  conduct  of  the  house  and  the  I 


character  of  the  licensee,  and  perhaps  the  condition  of 
the  house,  but  as  matter  of  fact,  and  not  as  matter  d 
law  at  all. 

As  to  the  question  of  law  arising  upon  the  Isogoa^ 
of  all  the  statutes,  it  may,  in  my  judgment,  he  toj 
shortiy  disposed  of.  The  first  statute  to  which  one 
need  go  back,  it  is  admitted  gives  discretion.  Do» 
any  Act  passed  since  purport  to  withdraw  it  ?  Ger* 
tamly  not.  On  the  contrary,  the  Acts  referred  to  ex* 
presdy  retain  it,  subject  to  certain  provisions  which  it 
cannot  be  pretended  afiect  to  exclude  the  topics,  vriiidi 
it  is  argued  are  topics  irrelevant  to  a  renewal  Now  I 
do  not  mean  to  say  that  a  repeal  or  qualification  mij 
not  sometimes  bo  implied  by  subsequent  statutes 
enacting  something  inconsistent  with  a  prerions  Act, 
but  in  a  matter  so  constantly  before  the  LegidatoK 
as  the  licensing '  laws,  I  cannot  but  think  ^t  if  h 
was  intended  to  alter  the  law  in  this  respect  it  woaU 
have  been  done  in  plain  and  unambiguous  Isngu^ 
Now  the  Acts  of  1872  and  1874,  which  are  the  Adi 
upon  which  reliance  is  placed,  do  not  profess  to  hmit 
the  discretion,  but  enact  certain  new  procedure,  aH  «l 
which  procedure  is  perf  ecUy  consistent  with  the  pre- 
servation intact  of  me  discrcition  given  to  the  di^ 
trates.  I  do  not  think  that  it  is  neoessaiy  to  go  into 
details  as  to  the  alteration  of  procedure— it  is  meidy 
procedure.  It  leaves  the  earlier  Act  ahsolutdy  ob- 
touched  upon  the  subject  now  in  debate,  and  1  a^itdf 
approve  oi  and  adopt  the  decision  of  Ck)ckbam,  CJ., 
and  Mellor,  J.,  arrived  at  thirteen  years  ago  (%.  t, 
SmUh,  48  L.  J.  M.  C.  38,  27  W.  R.  Dig.  116). 

I  therefore  think  that  this  appeal  ought  to  be  d»* 
missed,  with  costs. 


Lord  Bramwell. — I  think  this  a  very  pla 

ned. 


case, 
and  that  the  jud^ent  should  be  affiimecl.    Hous 
of  public  entertamment  and  tbe  sale  of  drink  fas^ 
been  in  this  country  and  in  many  others  the  sobjeet 
of  regulation  for  police  purposes ;  not  for  what  ooe 
may  call  economic  purposes,  like  the  fixing  of  ifce 
price  of  bread,  or  the  wages  of  labour,  bat  for  Ak 
maintenance  of  order.    And  naturally  tiie  baddiagi 
themselves,  their  character,  their  number,  and  thor 
neighbourhood  have  been  considered  as  well  as  the 
persons  who  should  be  permitted  to  cany  on  the 
trade  or  business.    That  certainly  has  been  the  one 
in  England ;  and  it  is  undoubtedly  so  now,  with  re- 
spect to  licences  granted  to  soil  drink  on  premiRi 
for  the  first  time.    This  is  so  dear  that  the  learned 
counsel  for  the  appellants  have  not  contended  to  tltf 
contrary.    If  an  application  is  made  for  a  lioenee  to 
sell  drink  on  premises  not  before  licensed  it  is  oecisiB 
that  tiie  magistrates  may  refuse  it,  and  may  refan 
for  the  reason  and  no  other  than  that  they  think  tin 
neighbourhood  does  not  need  it ;  that  none  is  needed, 
or  none  in  addition  to  the  houses  already  .haansei 
But  it  is  said  that  this  power  or  right  in  the  oiagii- 
trates  does  not  exist  .where  a  licence  has  been  grante^i 
and  the  question  is  whether  it  should  be  renewed.  1 
am  not  sure  that  this  contention  might  not  be  met  t^ 
this :  the  magistrates  have  a  discretion  to  refuse,  fbqr 
are  not  bound  to  state  their  reason,  and,  therefoie* 
their  decision  cannot  be  questioned.    But  I  think  it 
better  to  say  that,  in  my  judgment,  if  they  had  to 
state  their  reasons  it  would  bo  a  good  one  in  poiiit 
of  law  that  they  refused  to  renew  on  the  gronnd  of 
"the  remoteness    from  police  supervision  and  the 
character  and  necessities  of  the  locality  and  neighboiff- 
hood  in  which  the  inn  is  situate."    Of  course,  tbe 
finding  of  the  facts  by  the  sessions  is  conclusive. 

Two  objections  are  raised  by  the  appeUants.  Oae 
is,  that  though  by  the  Act  0  Geo.  4,  c.  61.  the  show 
might  be  a  good  ground  for  a  refusal  of  a  liooioe  a]^ 
plied  for  foi:  the  first  time,  it  is  not  for  a  ref osal  of 
its  renewal.    Why  J  know  not.    I  quite  agree  that 
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ffifferent  ooasideratioiis  should  operate  on  the  mi  ads 
of  the  justices,  and  I  doubt  not,  do.  The  hardship  of 
stopping  the  trade  of  a  man  who  is  getting  an  honest 
Kving  in  a  lawful  trade  and  has  done  so  perhaps  for 
fears,  with  probably  an  expense  at  the  outset,  may 
veil  bs  taken  into  consideration ;  but  it  must  be  done 
M)  in  conjunction  with  considerations  the  other  way, 
md  most  be  left  to  the  discretion  of  the  justices.  The 
licence  is  a  renewal.  That  word  has  been  criticized, 
[t  may  be  misleading,  but  is,  I  think,  correct.  It  is  a 
''renewal" — I'.e.,  a  new  licence,  as  wo  talk  of  a  new 
base  being  a  renewal,  though  parties  and  terms  may 
be  wholly  different.  And  one  cannot  help  seeing  this, 
diat  if  the  discretion  was  to  be  limited,  as  contended, 
nthecaseof  a  renewal,  the  Legislature  might  have 
nid  80  in  terms,  and  has  not.  Whonever  that  is  the 
Mse  it  seems  to  me  that  courts  ought  not  to  put  a  limit 
m  general  words  without  almost  a  necessity  for  doing 
10.  The  other  objection  is  that  subsequent  legislation 
las  shown  that  Parliament  intended  thero  should  be  a 
itSerence  between  the  treatment  of  original  applica- 
aoDS  for  a  licence  and  applications  for  renewals,  and 
lasshownthatitintendedthelicence  should  b3  renewed 
sicept  for  objection  to  the  licensee,  at  all  events, 
iliat  its  renewal  should  not  be  refused  for  such 
I  reason  as  is  given  in  this  case,  and  so  the  power  to 
Afose  on  that  ground  has  been  taken  away  by  the 
legislature.  I  cannot  find  this.  I  do  find,  indeed, 
wk  the  Legislature,  in  its  subsequent  Acts,  contem- 
plated that,  as  a  rule,  as  a  practice,  licences  would 
»  renewed.  But  there  is  nothing  to  show  that  the 
Bscretion  to  refuse  is  taken  away.  The  word  •*  per- 
onal,"  so  much  relied  on,  means  **  individual,'*  as 
Itftingttished  from  the  class  to  which  he  belongs.  And 
[  must  repeat  my  remark  that  it  could  have  been  so 
nacted,  and  there  is  nothing  to  justify  implying  such 
k  repeal.  Lndeed,  I  think  this  argument  presents  a 
ionsideration  unfavourable  to  the  appellants.  The 
jegislature  has  most  clearly  shown  tnat  it  supposed, 
ontemplated,  that  licences  would  usually  be  re- 
newed ;  that  the  taking  away  of  a  man*s  livelihood 
roold  uQt  be  practised  cruelly  or  wantonly.  True, 
nd  because  it  showed  that  plainly  it  may  have  felt 
b  safe  to  leave  an  absolute  discretion  with  the  jus- 
ices,  a  discretion  that  would  be  discreetly  exercised, 
bid  it  has  been.  I  do  not  say  in  this  case,  I  know 
lothing  about  it,  I  mean  by  justices  generally.  That 
B  shown  by  what  was  mentioned  by  Mr.  Poland — 
tamely,  that  at  the  scissions  when  there  is  an  appeal 
tgainst  a  refusal  of  a  first  licence  the  appellant 
Mgins ;  the  burden  of  proof  is  on  him,  he  has  to  make 
»ut  that  he  ought  to  have  a  licence.  Where,  on  the 
ither  hand,  the  appeal  is  against  a  refusal  to  renew  a 
ioence  the  res|)onaent8  begm ;  the  burden  of  proof  is 
n  them,  they  have  to  make  out  that  the  applicant 
aght  not  to  have  a  licence;  practically,  that  his 
Icenoe  should  be  taken  from  him.  This.  Mr.  Poland 
ays,  is  the  practice  throughout  England.  One  may 
rell  suppose  this  to  be  known  to  the  Legislature,  and 
^  he  one  cause  why  the  justices  are  trusted  with  such 
xtensive  power.  For  these  reasons  I  think  the  appeal 
bould  be  dismissed,  thinking,  indeed,  that  the  I^gis- 
itore  contemplated  that  ormnarily  licences  would  be 
enewed,  and  have  most  strongly  shown  that,  but 
hinking  also  that  that  does  not  help  the  appellants 
0  show,  and  that  they  have  not  shown,  that  a 
enewal  may  not  be  refused  for  the  reason  given  in 
his  case. 

Lord  Herschell. — ^The  sole  question  for  decision 
n  this  case  is  whether,  where  a  licence  is  applied  for 
)y  way  of  renewal,  by  one  who  already  holds  a  licence 
or  the  salo  of  intoxicating  liquors,  the  licensing 
kuthorities  ar^  entitled  to  tale  into  consideration  the 
rants  of  the  neighbourhood  and  the  remoteness  of 


the  premises  from  police  supervision,  or  whethe*.*  their 
inquiry  must  be  limited  to  the  character  and  conduct 
of  the  applicant,  and  they  can  only  refuse  the  appli- 
cant on  the  ground  of  his  personal  unfitness.  It  was 
admitted  by  the  learned  counsel  for  the  appellants 
that  there  was  authority  for  the  proposition  that  a 
complete  discretion  had  been  vested  in  the  justices  to 
grant  or  withhold  any  apfjlicatlon  for  a  new  licence, 
though  they  somewhat  faintly  contended  that  iipon 
the  true  construction  of  the  1st  section  of  the  9  Ueo. 
4,  c.  61  this  discretion  was  confined  to  the  question 
whether  the  applicant  was  a  fit  and  proper  person  to 
hold  the  licence,  and  whether  the  premises  in  respect 
of  which  he  made  the  application  were  suitable  for 
the  purpose.  It  is  to  my  mind  abundantly  clear  that 
this  is  not  a  correct  view  of  the  statute.  Giving  to 
the  language  used  its  natural  interpretation.  I  think 
it  impossible  to  do  otherwise  than  hold  that  the  dis- 
cretion of  the  justices  is  not  in  any  way  fettered. 
When  once  this  conclusion  is  arrived  at,  it  seems  to 
me  to  follow  that  the  justices  had  imder  the  statute  of 
Qeo.  4  the  same  discretion  when  the  holder  of  a 
licence  applied  for  another  licence  for  the  ensuing 
year.  It  is  by  virtue  of  the  very  same  enactment  that 
the  justices  are  empowered  to  grant  such  a  licence. 
The  statute  makes  no  distinction  between  this  case 
and  the  original  application.  The  word  *' renewal" 
is  never  mentioned,  and  it  is  expressly  provided  that 
everv  licence  granted  under  the  authority  of  the  Act 
shall  last  for  one  year  '*  and  no  longer.'* 

But  it  was  arffued  that  the  law  had  been  modified 
by  subsequent  legislation,  and  this  was  the  point 
mainly  insisted  upon  on  behalf  of  the  appeuant. 
The  Licensing  Act  of  1872  has,  it  is  true,  by  section 
42,  altered  in  some  respects  the  procedure  provided  in 
relation  to  applications  for  licences  by  the  statute  of 
Geo.  4.  But  the  alterations  have  reference  to  matters 
of  procedure  only.  Under  the  earlier  Act  the  ap- 
plicant for  a  licence  was  required  to  attend  in  person 
unless  hindered  by  sickness,  infirmity,  or  other 
reasonable  cause.  The  Act  of  1872  provided  that  in 
case  of  an  application  for  the  renewal  of  a  licence  the 
applicant  neeid  not  attend  in  person  at  the  annual 
licensing  meeting,  unless  required  by  the  justices  so 
to  attend.  It  also  contained,  enactments  securing  to 
the .  applicant  for  a  renew'al  of  his  licence  notice 
that  oDjection  was  taken  to  such  renewal,  and  pre- 
scribed that  no  evidence  with  respect  thereto  should 
by  received  by  the  justices  that  was  not  given  on 
oath.  These  provisions  would  obviously  have  left  the 
discretion  of  the  justices  just  what  it  had  been  before, 
even  if  the  statute  had  not  gone  on,  as  it  does,  to 
provide  that  subject  thereto  licences  should  be 
renewed,  and  the  powers  and  discretion  of  justices 
relative  to  such  renewal  should  be  exercised  as  there- 
tofore. But  it  was  said  that  the  amendment  of  sec- 
tion 42  of  the  Licensing  Act.  1872,  enacted  in  section 
26  of  the  Licensing  Act,  1874,  had  the  effect  of 
limiting  the  power  of  the  justices  and  prohibiting 
them  from  refusing  to  grant  a  renewal  of  a  licence 
save  from  some  cause  personal  to  the  applicant.  The 
enactment  in  question  certainly  does  not  in  terms 
contain  any  such  provision,  and  I  do  not  think  it  is 
possible  to  infer  from  the  language  used  that  the 
Legislature  intended  thus  to  alter  the  law.  The 
section,  after  reciting  that  it  was  enacted  by  section 
42  of  the  Act  of  1872  that  an  applicant  for  the  renewal 
of  his  licence  need  not  attend  in  person  at  the  annual 
licensing  meeting,  unless  requir^  by  the  licensing 
justices  so  to  attend,  enacts  **that  such  requisition 
shall  not  be  made  save  for  some  special  cause  persoml 
to  the  licensed  person  to  whom  such  requisition  ia 
sent."  I  think  the  object  of  this  provision  is  obvious. 
TJnde»*  the  earlier  Act  the  justices  at  any  sessions 
might  (or  at  the  very  least  it  was  open  to  contention 
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that,  they  might)  have  required  all  applicants  for  a 
renewal  to  attend  as  before.  The  later  Act  prescribes 
that  no  such  requisition  is  to  be  made  except  for  some 
special  cause  personal  to  the  recipient  of  tne  requisi- 
tion. The  cause,  it  will  be  observed,  is  to  be  a  cause 
for  reqidring  the  individual  to  be  present,  and  the  fact 
that  objection  was  taken  to  the  renewal  of  his  licence 
would  be  such  a  cause.  The  language  of  the  statute 
has  no  reference  to  the  causes  which,  when  the  ap- 
plicant attends  in  pursuance  to  the  requisition,  may 
operate  in  the  minds  of  the  justices  to  determine 
whether  his  application  shall  be  acceded  to  or  not. 
For  these  reasons  I  think  that  the  judgment  of  the 
court  below  was  correct,  and  ought  to  be  affirmed. 
There  is  one  observation  made  by  my  noble  and 
learned  friend  the  Lord  Chancellor  to  which  I  am  not 

Prepared  to  give  my  assent  without  qualification.  I 
o  not  think  that  the  fact  that  a  licence  had  been 
granted  for  the  previous  year  would  be  a  sufficient 
ground  for  the  justices  presuming  that  the  licensed 
house  was  then  needed,  and  considering  only  whether 
the  circumstances  had  changed  in  the  interval.  It 
might  well  be  that  the  attention  of  the  licensing 
justices  had  not  on  a  former  occasion  been  called  to 
the  condition  and  wants  of  the  neighbourhood. 


Lord  Macnaghten. — For  the  reasons  which  have 
been  stated  by  my  noble  and  learned  friends,  and 
which  it  is  imnecessary  for  me  to  repeat,  I  also  am  of 
opinion  that  it  is  clear  beyond  the  possibility  of  doubt 
or  question  that  the  Act  of  1828  conferred  upon  the 
licensing  justices  the  same  discretion  in  the  case  of  an 
application  for  what  is  now  termed  a  renewal  as  in 
the  dase  of  a  person  applying  for  a  licence  for  the 
first  time,  ana  that,  although  there  has  been  an 
alteration  in  the  procedure  in  favour  of  applicants  for 
renewed  licences,  there  is  nothing  in  the  subsequent 
legislation  to  do  away  with,  or  impair,  or  fetter  that 
discretion. 

Lord  Hannen. — I  do  not  consider  it  necessary  to 
occupy  your  lordships'  time  with  observations  on  the 
Act  9  Geo.  4,  c.  61.  It  was  long  ago  decided,  I  think 
rightiy  decided,  that  the  justices  were  under  that 
Act  entitied  and  bound  to  consider  the  needs  of  the 
neighbourhood  on  an  application  for  a  licence  to  a 
person  seeking  to  keep  a  house  for  the  sale  of  excise- 
able  liquors  {^^9*  ^'  Lancashire  Justices,  19  W.  E. 
204,  L.  E.  6  Q.  B.  97),  and  that  their  discretion 
is  equally  wide  in  the  case  of  a  person  already 
keeping  such  a  house  as  in  one  where  the  ap- 
plication is  by  a  person  not  before  licensed  :  Her/, 
V.  Sinith,  But  it  was  contended  that  the  general 
discretion  given  by  the  Act  of  Geo.  4  was  restrict 
by  the  Act  of  1872  (3t5  &  36  Vict.  c.  94),  and 
by  the  Act  of  1874  (37  &  38  Vict.  c.  49).  By 
the  first  of  these  Acts  the  renewal  of  licences  is  dealt 
with,  and  by  the  42nd  section  certain  changes  are 
made  in  the  procedure  whore  a  renewal  is  asked  for : 
(1)  The  applicant  need  not  attend  in  person  imless 
required  by  the  justices  to  do  so ;  (2)  no  objection  to 
the  renewal  is  to  be  entertained  unless  written  notice 
of  the  intention  to  oppose,  stating  the  general  grounds 
of  the  opposition,  has  been  served  seven  days  before 
the  mcetmff;  and  (3)  evidence  with  i-espoct  to  the 
renewal  shall  be  given  on  oath.  But  the  section  con- 
cludes: '*  Subject,  OS  aforesaid,  licences  shall  be 
renewed,  and  the  power  and  discretion  of  justices 
relative  to  such  renewal  shall  be  exercised  as  hereto- 
fore." This,  therefoi-e,  clearly  leaves  the  discretion  of 
the  justices  unfettered  where  the  provisions  of  the 
42nd  section  have  been  complied  with.  The  argu- 
ment for  the  appellant  was  chiefly  based  on  the 
qualification  of  the.  above-mentioned  42nd  section  of 
the  Act  of  1872,  added  by  the  first  clause  of  the  26th 
section  of  the  Licensing  Act  of  1874  (37  &  38  Vict. 


c.  49).  That  clause  is  as  follows :— **  Whereas  by 
section  42  of  the  principal  Act,  it  is  enacted  that  4 
licensed  person  applying  for  the  renewal  of  his  liceDoe 
need  not  attend  in  person  at  the  general  liodismg 
meeting,  unless  he  is  required  by  the  Ucensmg 
justices  so  to  attend :  Be  it  enacted  that  sudi  requis* 
tion  shall  not  be  made  save  for  some  special  caa» 
personal  to  the  licensed  person  to  whom  such  retjoi- 
sition  is  sent." 

Eightiy  to  understand  this  enactment  it  is  n&xtauj 
to  revert  to  the  earlier  legislation  on  the  subject  of 
the  personal  attendance  of  applicants  for  hoeDM. 
By  the  12th  section  of  the  Act  9  Geo.  4  only  ihm 
applicants  were  excused  from  personal  attendaooe 
who  could  prove  by  sworn  testimony  that  they  vo» 
hindered  by  sickness  or  infirmity  or  by  any  otker 
reasonable  cause,  in  which  case  an  authorized  penoR 
might  attend  for  them.  The  42nd  section  of  the  Ad 
of  1872  excused  the  applicant  for  a  renewal  of  \m 
licence  from  attendance  unless  required  by  tk 
justices.  This  left  it  in  the  power  of  the  justioei  to 
require  the  attendance  of  all  applicants  for  reneved 
licences.  This  power  might  be  exercised  so  as  to 
cause  inconvenience  to  applicants  required  to  i^ttani 
on  grounds  not  having  r^erence  to  their  particolff 
case.  Instances  have  been  brought  before  the  rnxfeaa 
courts  where  justices  have  expressed  and  acted  iipoa 
a  general  intention  with  r^ard  to  all  lioam 
whereas  it  is  their  duty  to  consider  each  indxvidBd 
case  on  its  own  special  merits.  The  object  of  th» 
26th  section  of  the  Act  of  1874  appears  to  be  t» 
enforce  this  duty,  and  to  require  the  justices  to 
particularize  the  special  groimd  on  which  they  cot- 
sidered  the  personal  attendance  of  tiie  applies^ 
necessary.  The  word  "personal"  is  fully  satisfied 
by  construing  it  aa  meaning  "  for  a  cause  in  vtid 
the  applicant  is  personally  interested,  and  not  jof^ 
interested  as  one  of  the  general  body  of  hoom 
persons."  For  these  reasons  it  appears  to  me  ^ 
the  judgment  appealed  from  is  correct  and  shonMlis 
affirmed. 

Judgment  of  the  Court  cf  Appeal  affirmed.  Aff^ 
dismissed,  tvith  costs* 

Solicitors  for  the  appellant,  Peckham,  Maitiani  i 
Peckham,  for  F,  W.  Watson,  KendaL 

Solicitors  for  the  respondents,  Nicol,  Scfi,  <£'  /<«% 
for  J,  Bolton,  KendaL 


OEourt  of  appeal 

From  Q.  B.  Div.  Janet 

LoNDOX  Baxk  of  Mexico  akd  South  Amebica  {Af* 
pellants). 
Apthorpe  {Respondent},  (a.) 

Jleveune — Income  Uix — Company  in  the  Cuiletl  Ki^^o** 
—  Branch  establishments  abroad  —  Pro/iU  nr*  ^ 
ahrmd  not  remitted  to  the  United  Kingdm-^'^ 
Vict,  c,  35,  s.  100  —  16  ii'  17  Vict.  c.  34,  «. -t 
schedule  I). 

The  appellants  were  a  Jxinkintj  compavy  ^^^ 
under  the  Joijit^Stock  Companies  Acts,  harivg  '*^[^ 
office  in  London  and  branches  in  Mexico.  The  tf»rp^ 
in  London  exercised  the  tjeneral  control  and  tUflW^^'T 
of  the  business  in  London  and  abroad.  The  dindt^ 
were  paid  in  London,  where  the  diredon  and  imn- 

{a.)  Eeportel  by  W.  F.  Barry,  E«q.>  Barrister-st- 
Law. 


Vol.  XXXIX.   [July 4. 1891.]    THE  WEEKLY  REPORTER. 


565 


CoTJKT  OF  Appeal. 


In  re  Thorley, 


CouET  OF  Appeal. 


Iders  met.     A,  portion  of  the  profiU  earned  in  Mexico 

i  having  been  remitted  to  Engtaiuiy 

Held  {affirming  the  judgment  of  the  Queen's  Bench 

[▼ision),  thaty  as  the  business  carried  on  by  the  appel- 

nts  in  Londoti  and  Mexico  toas  one  business,  income  tax 

tu  payable  upon  the  profits  of  the  business  though  not 

tually  received  in  England, 

Colquhoun   r.  Brooks,  38  W,  R,  289,  14  App.  Cos, 

^,  ditiinguished. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
ivision,  [1891]  1  Q.  B.  383,  upon  a  case  stated  by  the 
loome  Tax  Commissioners  for  the  City  of  London 
Dder  43  &  44  Yict.  c.  19,  s.  59,  in  an  appeal  against 
Di  assessment  of  £4,341  138.  4d.  made  upon  the 
ppellants  under  schedule  D.  of  16  &  17  Vict.  c.  34 
v  the  year  ending  April  5,  1889. 
The  appellants  were  a  bulking  company  registered 
nder  the  Joint-Stock  Companies  Acts  having  their 
igistered  and  head  office  in  London,  where  the 
nectors  and  shareholders  met,  and  from  which  the 
lEurs  of  the  company  were  directed  and  managed. 
3ie  company  had  branches  in  Mexico,  and  the  details 
if  the  management  of  the  branches  were  conducted 
ly  managers  on  the  spot,  general  directions  and 
nstructions  for  management  oeing  issued  from  the 
lead  office.  The  seat  of  power  was  in  London  with 
ilfi  directors.  The  company  carried  on  banking 
business  in  London  (other  than  current  banking 
lOoounts),  and  transacted  in  London  the  London 
biQsiness  of  their  branches.  At  their  branches  they 
Dirried  on  all  usual  banking  business.  By  a  law  of 
the  Bepublic  of  Mexico  passed  in  1884  the  right  of 
beiiks  to  issue  notes  was  limited  to  such  banks  as  had 
obtained,  or  within  a  limited  time  should  obtain,  the 
uthorization  of  the  Federal  Executive.  At  the  time 
d  the  passing  of  this  law  the  company  had  not 
obtained,  nor  did  they  within  the  time  limited 
obtain,  that  authorization.  For  the  purpose  of  con- 
tinuing the  issue  of  notes  the  company  on  September  10, 
1886,  entered  into  an  arrangement  with  *'  The  Banco 
de  Empleados,"  which  held  a  concession  to  issue  notes 
in  Mexico,  to  transfer  the  concession  to  the  company 
in  consideration  of  the  sum  of  £20,000,  part  of  the 
•consideration  being  the  extinction  of  a  debt  due  by 
ihe  Mexican  bank  to  the  company,  and  the  remainder 
bdng  paid  in  cash.  The  amount  of  cash  actually 
lemxtted  to  and  received  by  the  company  in  England 
'Was  reduced  by  the  deduction  of  the  whole  sum  paid 
in  Mexico  to  the  Mexican  bank.     Such  cash  as  was 

Sid  was  paid  out  of  the  assets  of  the  company  in 
exico.  From  time  to  time  an  adjustment  of 
^^iances  was  made  between  ihe  head  office  and  the 
•vanches,  and  the  dividends  were  paid  in  London. 

The  company  contended  that  in  estimating  the 
wonce  of  profits  and  gains  for  the  purpose  of  assess- 
^Qoit  to  the  income  tax  only  the  actual  sums  received 
M  profits  m  Great  Britain  ought  to  be  taken  into  com- 
•pntation.  The  Queen's  Bench  Division  overruled  this 
contention,  and  gave  judgment  for  the  respondent. 

The  company  appealed. 

Gaiiuford  Bruce,  Q.C,  and  Tindal  Atkinson,  for  the 
appellants,  contended  that  the  profits  made  abroad 
Were  not  assessable  to  the  income  tax  until  they  were 
'^oeived  in  this  country,  and  that  the  decision  in  CoU 
guAoun  v.  Brooksy  38  W.  E.  289,  14  App.  Cas.  493,  was 
^)|^cable. 

They  also  referred  to  SulUy  v.  Attorney 'General,  8 
^-  B.  472,  5  H.  &  N.  711,  and  Cesemi  Sulphur  Co.  v. 
"^icAo/wn,  2o  W.  E.  71,  1  Ex.  D.  428. 

Lmky  Smith,  Q.C,  and  Danckwerts,  for  the 
*^^ndent,  were  not  called  upon. 

^id  EsBEB,  M.B. — This  case  seems  to  me  to  come 


within  the  principle  of  the  decision  in  Colquhoun  v. 
Brooks.  The  ground  of  that  decision  was  that  a 
person,  who  carries  on  a  business  solely  abroad,  is  not 
uable  to  pay  income  tax  in  England  upon  the  profits 
of  that  business  imless  the  profits  are  received  in 
England.  If  a  person  carries  on  one  business  in 
England,  and  another  distinct  business  abroad,  the 
two  businesses  must  be  looked  at  as  separate  businesses, 
and  the  person  can  only  be  assessed  upon  the  profits 
of  the  business  carried  on  abroad  which  he  receives  in 
this  country.  In  the  present  case  the  appellants  do 
not  carry  on  two  distinct  businesses,  one  in  this 
coimtry  and  another  in  Mexico.  They  carry  on  one 
business,  and  that  business  is  carried  on  in  England. 
No  doubt  a  portion  of  the  profits  of  that  business  is 
earned  in  Mexico  by  transactions  carried  out  there. 
But  those  transactions  are  carried  out  imder  the 
direction  of  the  directors  in  England.  The  profits  of 
the  business  are  arrived  at  by  bringing  into  the 
account  the  profits  of  the  transactions  abroad  and  in 
England,  setting  against  them  the  expenses  abroad 
and  in  England,  and  determining  in  England  the  dif- 
ference between  those  two  sums.  There  is,  therefore,  no 
business  carried  on  solely  abroad.  The  business  seems 
to  me  to  be  one  business  carried  on  in  England,  and 
there  is  no  rule  that  in  such  a  case  the  profits  must  be 
received  here  before  the  appellants  can  be  assessed  in 
respect  of  them.  The  judjnnent  of  the  Divisional 
Court  must,  therefore,  be  affirmed. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  There  are 
not  two  distinct  businesses,  one  carried  on  in  this 
country  and  the  other  carried  on  abroad.  There  is 
only  one  business  carried  on  partly  in  this  country 
and  parUy  abroad.  The  case  is,  therefore,  distinguish- 
able from  Colquhoun  v.  Brooks. 

Kay,  L.J. — I  am  of  the  same  opinion.  In 
ColquJwun  V.  Brooks  there  was  a  business  carried  on 
entu'ely  abroad.  That  decision  does  not  apply  where 
the  business  is  carried  on  in  England*  though  some 
part  of  it  is  conducted  by  means  of  transactions 
abroad* 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Flux,  Son,  <fc  Oo. 
Solicitor  for  the  respondent,   Solicitor  of  Inlatid 
Revenue, 


From  Chan.  Div. 


April  25,  27. 


In  re  Thorley. 
Thorley  v.  Massam.  (a.) 

Inland  revenue — Legacy  duty — WiU— Direction  to  carry 
on  business — Annual  sum  to  be  paid  to  trustees  and  a 
beneficiary,  if  and  so  long  as  they  carry  on  the  business 
—Legacy  Duty  Ad,  1845  (8  <fe  9  Vict,  c,  76),  s,  4. 

A  testator  devised  his  business  to  his  executors  and 
trustees,  upon  trust  to  carry  on  the  business  in  conjunction 
with  a  son  of  the  testator,  and  directed  that  each  of  the 
executors  and  trustees  whilst  carrying  on  the  business, 
and  that  the  son  whilst  managing  the  business  in  con^ 
junction  with  them,  should  receive  specified  annual  sums 
out  of  the  profits  of  the  business. 

Held,  that  these  annual  sums  were  legacies,  and  liable 
to  legacy  duty. 

In  re  Pooley.  37  W,  B.  17,  40  Ch,  D,  1,  discussed. 

Decision  of  North,  J.  (ante,  p,  233),  affirmed. 

Appeal  from  the  decision  of  North,  J.,  reported 
anU,  p.  233. 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 
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Court  of  Appeal. 


In  re  Tiiorley. 


CouHT  OF  Appeal. 


Joseph  Thorley  by  his  will,  made  in  1873,  devised 
to  three  persons  (substituting  three  others  by  a 
codicil),  wlioni  he  also  appointed  his  executors,  his 
business,  on  trust  to  **  caiTy  on  the  business  in  con- 
junction with*'  the  testator's  son,  W.  R.  Thorley; 
and  the  testator  declared  "that  whilst  the  said 
trustees  or  trustee  shall  be  carrj-ing  on  the  said 
business,  each, of  them  the  said  trustees  or  trustee 
shall  receive  the  annual  sum  of  £250  out  of  the  profits 
thereof ;  and  that  if  in  any  one  year  the  profits  of  the 
said  business  shall  be  twenty-five  per  cent,  over  the 
profits  for  the  year  ending  the  30th  of  Jime  next  before 
my  decease,  then  in  eveiy  such  year  each  such  trustee  or 
he  the  sole  trustee  for  the  time  being  shall  receive  the 
sum  of  £500  in  lieu  of  the  said  sum  of  £250  "  ;  the 
ynH  then  contained  a  direction  that  if  only  two-thirds 
or  only  one-third  of  the  business  should,  under  the 
provisions  in  that  behalf  contained,  be  carried  on  by 
the  trustees,  then  that  the  annual  sums  of  £250  or 
£500,  as  the  case  might  be,  should  be  proportionately 
reduced;  the  testator  further  declared  **that  whilst 
my  son  W.  R.  Thorley  shall  be  managing  my  said 
business  in  conjunction  with  the  said  trustees  or 
trustee,  he  the  said  W.  R.  Thorley,  shall  be  entitled 
to  the  said  annual  sum  of  £250  more,  as  also  to  £500 
in  the  event  of  such  increase  of  profit  as  is  herein- 
before mentioned  in  that  behalf." 

Joseph  Thorley  died  in  1876,  and  the  three  persons 
named  as  his  trustees  carried  on  the  business,  and  the 
son,  W.  R.  Thorley,  managed  the  business  in  con- 
junction with  the  trustees  until  his  death,  which 
occurred  in  September,  1882.  The  three  trustees  of 
Joseph  Thorley*8  will  and  "W.  R.  Thorley  until  his 
death  received  the  remimeration  of  £250  a  year  in 
accordance  -with  the  terms  of  the  will. 

The  questions  raised  by  the  appeal  were  whether 
these  sums  received  by  the  trustees  of  Joseph  Thorley's 
will,  and  also  by  the  son,  W.  R.  Thorley,  were  or 
were  not  subject  to  payment  of  legacy  duty. 

Actions  for  administration  of  the  estates  of  both 
Joseph  Thorley  Tmd  W.  R.  Thorley  had  been  insti- 

To  determine  the  questions  of  legacy  duty  a 
petition  had  been  presented  in  both  actions  by  the 
trustees  pf  Joseph  Thorley's  will,  and  by  the  trustees 
and  executors  of  W.  R.  Thorley's  will.  The  Com- 
missioners of  Inland  Revenue  were  made  respondents. 
North,  J.,  held  that  legacy  duty  was  payable  on  the 
sums  so  received  by  the  trustees  of  Joseph  Thorley's 
will,  and  by  W.  R.  Thorley. 

The  petitioners  appealed. 

Napier  Hi(j()in8,  Q.C,  and  Charles  MacnaghtcUy  for 
the  appellants  — ■  These  annual  sums  paid  to  the 
trustees  and  to  "W.  R.  Thorley  are  not  gifts,  but 
merely  remuneration  to  secure  their  services  in  the 
business,  and  they  are  payable,  not  out  of  the 
testator's  estate,  but  out  of  the  profits  of  the  business, 
which  would  depend  on  the  enterprize  and  exertions 
of  the  trustees  and  the  son ;  such  remuneration  is 
not  a  legacy:  Hanson,  3rd  ed.,  p.  63;  Willia  v. 
Kibhhy  1  Beav.  559.  hi  re  Pooley,  37  W.  R.  17,  40 
Ch.  D.  1,  turned  on  the  construction  of  section  15  of 
the  Wills  Act  (1  Vict.  c.  26).  But,  at  all  events,  the 
recipients  of  these  sums  are  not  liable  to  pay  duty  on 
the  full  amount  of  the  annual  sums  received,  but 
only  on  the  difference  between  the  value  of  the  ser- 
vices rendered  by  them  and  the  value  the  testator 
put  on  those  services :  Attorney -General  v.  Hcnniker^ 
7  Ex.  331  ;  Sweetiny  v.  Sivcvtiuy,  1  W.  R.  121,  1 
Drew.  331. 

They  also  referred  to  WiUiamson  v.  XayJnr,  3  Y.  & 
Col.  208  ;  Attftrney 'General  v.  Cavendish^  Wightwick, 
82 ;  8  &  9  Vict.  c.  76,  s.  4 ;  36  Geo.  3,  c.  52,  ss.  6,  8, 
9,  22. 


Vanyhan  Hawkins,  for  the  respondents,  was  m>t. 
called  on. 

LiXDLEY,  L.  J. — [His  lordship  read  the  clauses  abore; 
set  out  in  the  will  of  Joseph  Thorley,  and  con- 
tinued : — ]  The  only  question  raised  is  whetiier 
these  sums  of  £250  can  be  properly  regarded  as 
subject  to  legacy  duty.  That  depends,  of  comae,  oa 
the  construction  of  the  Acts  of  Parliament  vhidi. 
imposed  legacy  duty.  Mr.  EUggins  and  Mr.  Mac- 
naghten  are  quite  right  in  saying  that  those  Acts, 
like  eM  other  taxing  Acts,  are  to  be  read  strictly—, 
that  is  to  say,  they  are  not  to  be  extended  so  as  to 
have  the  effect  of  imposing  on  the  subject,  a  tax 
which  Parliament  has  not  clearly  made  him  pay. 
That  principle  is  perfectly  familiar  to  us.  The  Acta 
in  question  are  oo  Geo.  3,  c.  184,  to  which  I  need  not 
particularly  refer,  and  8  &  9  Vict.  c.  76.  Section  4  of 
the  latter  statute  is  that  which  applies  to  this  case. 
It  recites  as  follows:  **  Whereas  under  or  byTirtro 
of  the  said  several  recited  Acts  oertain  duties  have 
been  granted  and  are  now  payable  .  .  .  upon 
legacies,  and  doubts  have  been  entertained  whether 
certain  gifts  by  will  or  testamentary  iDStrament  are 
legacies  Hable  to  the  said  duties,  and  it  is  expedient 
to  remove  such  doubts."  That  shows,  therefore,  that 
there  had  been  some  construction  put  upon  the  pre- 
vious Acts  which  did  not  give  the  term  **  legacy'* 
so  extensive  a  signification  as  Parliament  thought  it 
ought  to  have.  Accordingly,  this  section  extended 
the  signification.  It  says :  *'  Be  it  enacted,  that  from 
and  after  the  passing  of  this  Act  every  gift  by  any 
will  or  testamentary  instrument  of  any  person,  which 
by  virtue  of  any  such  will  or  testamentary  instrnment 
is  or  shall  be  payable,  or  shall  have  effect  or  b» 
satisfied  out  of  the  personal  or  movable  estate  or 
effects  of  such  person,  or  out  of  any  personal  or 
movable  estate  or  effects  which  such  person  hath  had 
or  shall  have  had  power  to  dispose  of."  Then  it  goes 
on  further  to  enact  that  those  gifts  shall  be  legacies. 

Those  are  very  general  terms,  and  the  question  we 
have  to  consider  under  that  section  is  whether  th» 
provision,  as  I  will  call  it,  for  the  sake  of  usmg  a 
neutral  term,  is  or  is  not  a  **  gift "  ;  secondly,  whether 
it  is  a  gift  by  a  will  or  testamentary  instrument;  ani 
thirdly,  whether  it  is  payable  or  has  effect  or  is  satis- 
fied out  of  the  personal  estate  of  the  testator. 

Now,  is  it  a  "  gift "  ?    Let  us  take  the  case  of  the 
trustees  first.     The  trustees  and  the  executors,  apart 
from  the  will,  could  not  charge  for  their  trouble  in 
carrying  on  the  business  of  the  testator.    It  would  be 
competent  to  them,  if  they  did  not  like  to  cany  on  thit 
business,  to  have  nothing  to  do  with  it.     They  need  not 
take  office  unless  they  like.     But  no  impliea  right  of 
i^emuneration  would  arise  from  the  mere  fact  that  they , 
executed  the  trusts  which  they  elected  to  perfonn. 
Nor  could  they,  in  point  of  law,  frame  a  dechrstion 
based  on  any  implied  contract  of  payment,  for  tl» 
simple  reason  that   they  are    the    paymasters  and 
payees;  they  are  the  persons  to  employ  themselyes: ' 
and  they  cannot  get  an  implied  obligation  to  pay,  oat 
of  such  a  state  of  things.     Therefore,  if  they  are  to 
obtain  this  £250  a  year  at  all  they  must  do  so  mider  ^ 
the  will.      They  cannot  get  it  in  any  other  w.  ' 
Then  is  that,  or  is  not  that,  a  "  gift "  by  the  wiU 
within    the    meaning    of    this    section?     I  cannot 
say  that  it  is  not.     Of  course,  the  argument  is  pot      | 
in   this  way.     It  is  said  that  there  is  a  considen-      I 
tion  for  the  money ;  that  they  are  to  give  their  ser-  .    ■ 
vices,  their  time,  and  their  attention.    That  is  per-      I 
fectly  true.     But  does  that  alter  the  question!'    If' 
they  could  charge  the  estate  of  the  testator  for  thor 
services  apart  from  the  will  it  would  alter  the  qu«-  i 
tion  very  materially,  but  they  cannot.    They  cannot 
get  a  shilling  out  of  the  estate,  either  at  Is^  (^  ^ 
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equity  for  their  services,  except  under  the  will.  That 
appears  to  me  to  bring  this  case  so  far,  within  the 
section.  Nor  do  I  think  that  we  could  possibly  hold 
th«  contrary,  without  running  counter  to  the  reason- 
ing of  the  coui-t  in  the  case  of  In  re  Pooley,  It  is 
Tery  true  that  that  case  did  not  raise  the  question  of 
legacy  duty.  But  the  decision  in  that  case  proceeded 
upon  the  principle  which  I  have  been  endeavouring 
to  explain.  There  a  solicitor  who  was  entitled  to 
charge  profit  cost«  under  a  will,  claimed  a  benefit 
nnder  the  will,  and,  therefore*  was  an  interested  wit- 
ness, and,  having  attested  the  wiU,  could  not  claim 
the  benefit  that  the  will  gave  him,  which  was  simply 
remuneration  for  his  services.  I  cannot  see  on  prin- 
ciple any  distinction  between  that  case  and  the  pre- 
sent. 

With  reference  to  the  other  cases  which  have  been 
cited  I  will  not  say  anything.  I  do  not  think  that 
they  are  close  enough  to  requiie  any  comment. 

Upon  the  first  part  of  this  analysis  of  the  section  I 
am  unable  to  differ  from  North,  J.,  in  holding  that 
this  is  a  gift  by  will.  It  is  either  that  or  nothing. 
If  the  trustees'  and  the  son  take  it  at  all,  they  take 
nnder  the  will.  It  is  a  gift  on  condition,  it  is  true, 
that  they  attend  to  this  business  and  make  a  profit 
out  of  it,  because  it  is  a  gift  to  them  out  of  the  profits. 
It  is  not  an  absolute  gift,  still  it  is  a  gift  on  condition, 
which  is  just  as  much  a  taxable  legacy  as  a  legacy  to 
an  executor  for  his  trouble  in  winding  up  the  estate. 
That  has  always  been  taxed,  and  must  be  taxed,  unless 
we  are  to  depart  from  the  language  of  the  section 
which  imposes  the  duty. 

Now  I  pass  on  and  consider  the  second  point, 
whether  this  provision  of  £2oO  a  year  is  payable,  or 
has  effect,  or  is  satisfied  out  of  the  personal  or  mov- 
able estate  or  effects  of  the  testator.  The  difficulty  in 
answering  that  question  is  this :  If  it  is  not  payable 
out  of  his  estate,  out  of  whoso  estate  is  it  payable  ? 
It  is  payable  out  of  somebody's.  It  is  obvious  that 
this  is  property  which  the  testator  had  power  to  dis- 
pose of.  It  is  quite  true  it  would  not  exist  if  the 
Business  were  not  carried  on  profitably,  more  or  less 
fiirough  the  exertions  of  those  who  carry  it  on.  But 
to  say  it  is  not  payable  out  of  the  testator's  personal 
estate  or  out  of  his  effects,  or  is  not  to  be  satisfied  out 
of  his  personal  estate,  appears  to  me  to  involve  the 
proposition  that  the  business,  with  the  profits  thereof, 
were  not  the  testator's  to  dispose  of.  Therefore,  when 
we  come  to  consider  it,  it  appears  to  me  that  the 
only  answer  to  the  question  is,  that  these  arc  legacies 
taxable  under  the  statute  to  which  I  have  referred. 
That  was  the  view  taken  by  North,  J.,  and  it  appears 
tome  to  bo  right.  The  appeal  must,  therefore,  be 
dismissed,  with  costs. 

BowEX,  L.  J. — I  am  of  the  same  opinion.  The  first 
question  is,  whether  this  annuity  is  a  "  gift"  of  £250 
a  year,  and  I  will  take  that  question  first.  Well,  if  it 
18 gratuitous,  it  is  a  "  gift."  If  you  part  with  a  thing 
for  valuable  consideration  it  is  not  a  **  gift."  Do  the 
trustees,  therefore,  take  tho  annuity  as  a  gratuity 
from  the. testator  or  not?  Mr.  Higgins  and  Mr. 
Macnaghten  say  that  it  is  not  a  gift  of,  let  us  say. 
£?50  a  year ;  it  is  a  gift  of  some  right  under  tho  will 
which  may  be  capable  of  valuation,  but  it  is  not  a  gift 
ot  the  annuity.  Lotus  sec,  analyzing  that  proposi- 
tion, whether  it  will  stand. 

What  is  the  right  which  it  is  suggested  is  given  ? 
It  is  a  right  to  claim  money  if  some  services  are  ren- 
dered. The  money  is  to  come  out  of  the  testator's 
estate,  that  is  certain;  but,  it  is  said,  only  if  the 
^Qstees  render  services.  That  expression  is  am- 
biguous. If  they  render  services  to  whom?  They 
oan  no  longer  render  them  to  tho  testator.  They 
render  them  to  the  estate  or  to  those  who  represent 


the  estate.  That  is  to  say,  according  to  the  argu- 
ment, it  is  a  gift  of  a  right  to  money  out  of  the  estate 
if  the  trustees  render  services  to  the  estate,  services 
for  which  they  could  not  charge  except  by  the  will. 
Now,  is  not  that,  when  you  analyze  it  and  write  it 
out  at  length,  exactly  equivalent  to  a  right  to  tho 
money  out  of  the  estate  upon  a  condition  that  the 
legatees  do  something  for  tho  executors?  That  is 
what  it  is.  It  is  not  a  gift  for  a  valuable  considera- 
tion ;  it  is  a  gift  upon  a  condition.  Now  a  legacy  is 
not  the  less  a  legacy  because  it  is  given  on  a  condition. 
That  is  clearly  established.  Tho  truth  is,  that  this  is 
a  conditional  gift  of  the  money  out  of  the  testator's 
estate  from  tho  profits  which  the  testator's  estate  will 
give  the  legatees.  But  the  right  to  receive  it  depends 
on  the  fulfilment  of  two  conditions  subsequent — 
namely,  that  the  estate  shall  bear  the  fruit  which  is 
necessary  to  satisfy  the  annuity,  and  that  the  services 
shall  bo  rendered. 

Well  it  is  said  that  that  is  a  condition  which  de- 
prives the  gift  of  the  character  of  bounty  and  makes 
it  not  a  gift,  or,  as  Mr.  Higgins  put  it  clearly,  thiit 
tho  payment  will  not  come  entirely  out  of  the  estate, 
but  that  the  estate  of  the  testator  is  swollen  by  the 
enterprize  and  services  which  are  rendered.  But 
it  is  not  the  less  a  gift  because  there  is  a  condition. 
That  is  established  law,  and  the  truth  is  that  the 
persons  who  are  tho  legatees  have  a  rig:ht  to  elect 
whether  they  will  take  the  gift  on  the  condition  or  not. 
If  they  think  it  will  not  pay  them  to  take  it,  they 
need  not  take  it.  But  if  they  take  it,  it  follows  that 
they  take  it  as  being  the  bounty  of  the  testator,  and 
therefore  subject  to  legacy  duty. 

With  regard  to  tho  son  it  is  really  the  same  thing 
over  again.  He  claims  under  the  will.  He  does  not 
claim  under  any  contract.  The  same  argument  and 
tho  same  reasoning  apply. 

I  ought  to  say  that,  with  regard  to  In  re  Pooley^ 
the  view  of  Cotton,  L.J.,  and  the  view  of  Lindley, 
L.J.,  in  that  case  seem  to  me  to  be  at  variance  with 
the  argument  addressed  to  us  on  behalf  of  the  appel- 
lants here,  and  by  that  case  I  think  we  are  morally, 
so  to  speak,  bound. 

Kay,  L.  J. — I  agree  with  the  other  Lords  Justices. 
It  seems  to  mo  that  the  two  questions  in  this  case 
involve  tho  same  point,  and  I  will  take  the  second 
first.  It  is  said  that  this  annuity  was  not  given  out 
of  the  estate  of  the  testator.  There  is  a  very  simple 
mode  of  trying  that.  Suppose  the  testator  had  left 
the  business  to  his  trustees  on  trust  to  pay  tho  profits 
to  A.  for  his  life,  and  afterwards  to  hand  over  the 
whole  business  to  B. ,  there  can  be  no  question  whatever 
but  that  he  could  have  made  a  gift  of  that  kind.  There- 
fore he  had  power  to  deal  with  tho  subsequent  profits 
of  his  business  for  the  benefit  of  a  tenant  for  life.  If 
so,  ho  could  give  the  subsequent  profits  of  his 
busmcss.  If  he  could  give  the  subsequent  profits  of 
his  business,  it  follows  as  a  matter  of  course  that  he 
could  give  an  annuity  out  of  the  subsequent  profits  of 
his  business.  Tlierefore  tho  subsequent  profits  of  his 
business,  out  of  which  this  annuity  was  to  come, 
were,  beyond  all  question,  his  personal  estate,  which 
he  could  deal  with.  They  were,  in  truth,  the  fruit  of 
the  business  which  belonged  to  him.  One  might  put 
many  illustrations  of  the  kind.  Suppose  this  testator 
had  "been  the  possessor  of  a  large  orchard  of  trees, 
and  that  he  had  given  all  tho  fruit  of  those  trees  for 
ton  years  after  his  death  to  A.  He  could  have  done 
that.  The  fruit  would  not  have  been  in  existence 
during  his  lifetime,  but,  nevertheless,  he  would 
have  had  power  to  dispose  of  it.  In  that  sense  it 
would  have  been  his,  because  it  would  have  been  the 
fruit  of  his  estate,  of  which,  at  the  time  of  his  death, 
he  could  dispose  of,  giving  a  limited  interest  in  it. 
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I 'think,  therefore,  this  question  is  almost  too  clear 
for  argument  if  you  come  to  consider  it.  If  the 
testator  could  giye  the  profits  of  his  business  after  his 
death,  then  the  annuity  out  of  the  profits  of  that 
business  was  part  of  his  estate  which  he  could  have 
disposed  of. 

That  does  not,  of  course,  entirely  solve  the  first 
question.  I  will  take  the  case  of  the  son,  who  is  not 
one  of  the  executors  and  trustees,  but  to  whom,  if  the 
son  chose  to  carry  on  the  business  in  conjunction  with 
the  testator*s  executors  and  trustees,  the  testator  gave 
out  of  the  profits  of  that  business  a  certain  annuity. 
"Now  really  it  seems  to  me  the  simple  mode  of  trying 
whether  that  annuity  is  subject  to  legacy  duty  or  not, 
is  to  suppose  that  instead  of  an  annuity  the  testator 
had  given  a  lump  sum  of  money.  Suppose  the 
testator  had  said,  '*  I  give  to  my  son  £10,000  out  of 
my  estate.  I  give  mm  £10,000  as  a  legacy  on 
condition  that  he  shall  assist  my  trustees  for  ten  years 
(or  during  his  life)  to  carry  on  my  business."  The 
son  would  have  the  power  of  choosing.  If  he  said, 
**  I  do  not  think  that,  sufficient  remuneration,  there- 
fore I  will  not  assist,"  of  course  then  he  would  not 
take  the  legacy.  But  if  he  accepted  it,  it  would 
be  quite  unarguable  to  say  that  the  legacy  in  that 
event  would  not  be  subject  to  duty.  The  son 
must  be  taken  to  know  that  it  would  be  subject 
to  duty.  Therefore,  if  he  accepted  the  legacy  and 
upon  the  condition,  accepting  the  condition  that 
he  was  to  have  this  remimeration  for  his  services,  he 
would  know  that  the  thing  he  was  to  get  would  be 
that  sum  minus  the  legacy  duty  which  the  law 
mposed  upon  him.  It  was  his  to  take  or  refuse  as 
he  pleased.  If  he  takes  it,  how  could  he  turn  round 
and  say,  **  I  will  not  pay  the  legacy  duty." 

The  argument  has  been  a  very  ingenious  one,  The 
argument,  and  I  put  it  in  ^hat  seems  to  me  the 
most  striking  form  in  which  it  was  adduced  by  Mr. 
Higgins  and  Mr.  Macnaghten  in  favour  of  their  view, 
was  this:  they  sa^,  Suppose  this  son  had  been  a 
manager  of  the  busmess  up  to  the  time  of  the  testator's 
death,  and  had  been  in  the  habit  of  receiving  £500  a 
year  for  managing  the  business,  and  the  testator  had 
said,  **  I  give  to  my  son  £oOO  a  year  upon  condition 
that  he  shall  go  on  managing  the  business  as  he  has 
done."  They  say  it  would  be  very  hard  to  treat  that 
as  a  legacy.  But  that  it  would  be  very  hard,  is  not  a 
eason  why  it  should  not  be  treated  as  a  legacy,  if  it 
8  a  legacy.  Is  it  a  legacy  or  not  ?  How  does  the 
on  take  it?  How  would  he  claim  it?  He  would 
me  to  the  trustees,  supposing  he  accepted  the  posi- 
on,  and  say,  **  1  will  go  on,  and  I  will  take  tnis." 
He  would  come  to  the  trustees  and  say,  *'  By  the  will 
you  are  directed  to  pay  me  £500  a  year."  That  is 
claiming  under  the  will.  A  thing  which  is  claimed 
under  a  will,  being  the  gift  of  the  testator,  is  a  legacy. 
I  cannot  conceive,  even  in  that  case,  how  the  son,  if 
he  accepted  the  gift  by  the  will,  could  say,  **  1  have 
accepted  this.  I  have  accented  the  condition  under 
whi(Mi  it  is  given.  I  daim  it  under  the  will ;  but  I 
say  it  is  not  a  legacy." 

Then  it  was  said,  Suppose  the  gift  were  of  £5,000, 
upon  condition  that  the  son  released  a  debt  of 
£2,000  which  the  testator  owed  him,  surely  the 
son  would  not  have  to  pay  the  duty  on  the  whole 
£5,000?  I  do  not  know  how  the  Inland  Bevenue 
Office  would  deal  with  that,  but  it  seems  to  me 
probable  that  he  would  not.  Why?  For  this 
simple  reason.  In  that  case  the  residuary  estate 
would  be  increased  by  the  £2,000  which  other- 
wise would  have  to  be  paid  out  of  it.  The  residue 
would  pay  increased  duty — namely,  the  duty  payable 
on  that  sum  of  £2,000 — so  that  if  the  legatee  were 
mlbde  to  pay  the  duty  on  the  whole  fund,  the  estate 
would  have  to  pay  the  duty  twice  over.    Now  l^at 


does  not  apply  here,  therefore  the  analogy  is  impcr* 
feet.  That  does  not  apply  to  a  gift  of  tiiis  Imd, 
where  the  valuable  consideration  which  is  to  be  gircn 
to  the  testator's  estate  as  a  condition  of  the  legscjiy 
a  thing  which  is  not  taxable,  and  is  not  taxed,  and 
does  not  pay  duty.  Therefore  there  is  that  broad 
and  plain  distinction  between  those  two  cases. 

I  am  unable  to  see  the  difference  between  a  1 
of  a  lump  sum  to  a  man  upon  condition  that  he  e 
perform  services  to  the  testator's  estate  and  a 
legacy  of  an  annuity  to  a  man  upon  the  same  condi- 
tions. Each  seems  to  me  to  be  mstinctly  and  plainly 
a  legacy,  and  I  ag^ree  that  there  is  really  no  haidsfa^ 
in  the  matter ;  because  if  the  consideration— if  yoa 
like  to  call  it  such — which  the  legatee  has  to  give  by 
performing  the  duties  for  the  testator's  estate,  be  too 
onerous,  he  is  not  bound  to  say  he  will  accept  tlie 
legacy.  He  may  say,  "  I  decline  it  on  those  tenns." 
Unless  we  were  to  hold  as  we  do,  it  would  seem  to  me 
to  follow  inevitably  that  the  ordinary  case  of  a  gift  to 
executors  of  a  legacy  for  their  trouble  in  perfonnhig 
the  trusts  of  the  estate  ought  not  to  pay  duty.  It  bag 
always  been  hdd  that  such  a  legacy  should  pay  duty; 
and  certainly,  so  far  as  I  know,  in  nine  cases  oat  of 
ten  such  a  legacy  is  a  very  insufficient  remimerstioi 
indeed  for  the  trouble  which  executors  have.  Veiy 
often  it  is  a  mere  complimentary  legacy — nineteoi 
guineas,  or  something  of  that  kind.  A  man's  time 
may  be  taken  up  for  years  and  years*  he  may  be 
exposed  to  the  continuous  litigation  which  troateei 
and  executors  frequently  are  exposed  to,  and  all  la 
remuneration  is  nineteoi  guineas,  and  yet  that  bas 
now  to  pay  duty.  We  should  be  overruling  previoiB 
cases,  it  seems  to  me,  if  we  were  to  say,  in  thit 
case,  the  legacy  was  Dot  subject  to  duty.  I  tbink 
that  the  decision  of  North,  J.,  was  perfectly  right 
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March  12, 14 ;  June  3,  4, 9. 
Dea^  V.  Deax.  (a.) 

Will — Life  estate  —  Contingent  remainder  —  Execvborjf 
devise — Children  who  attain  tweuty-one  "  leff^  c<f 
after  the  death  of  the  tenant  for  life  " — Powm  t/ 
maintenance  and  advancement — No  estate  in  truttee^, 

Deviscy  subject  to  a  life  estate  in  E.  D.y  to  the  u»  ^ 
such  child  or  children  of  the  said  E.  D.  "as,  eithtr 
before  or  after  the  death  of  the  said  E,  /).,"  shM 
attain  the  age  of  twenty-^ne. 

Hddy  an  executory  devise. 

In  re  Lechmere  and  lioyd,  18  Ch.  D,  524,  90 
W.  R.  Big.  225,  and  Miles  v.  Jan-is,  24  Ch.  D.  638, 32 
W.R.Dig.  231,  follotved. 

Biackenbury  v.  Gibbons,  2  Ch.  D.  417.  24  W.  JL  Dig- 
'315,  not  followed. 

The  legal  effect  of  powers  of  maintenance  and  advanct^ 
ment  in  cases  where  the  trustees  take  no  estate,  ejylaiaid. 

By  his  will,  dated  the  24th  of  Augast,  1871,  Sdwani 
Dean,  after  certain  devises  to  his  nephew  Chariei 
Matthews  and  his  son  Edward  Dean  upon  the  tnots 
therein  mentioned,  and  other  devises  and  bequests  not 
material  to  this  report,  devised  all  and  stngulsr  the 
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toeditaments  whatsoever  and  wheresoever  (not  there- 
in othenvise  disposed  of)  of  or  to  which  he  should  be 
poss^ned  or  entitled  at  his  decease,  subject  to  an 
4iimui^,  unto  his  sons  Edward  Dean  and  Bobert 
Dean  for  their  respective  lives  as  tenants  in  common. 
And  from  and  after  the  decease  of  his  son  Edward 
Bean  the  testator  gave  and  devised  one  equal  moiety 
of  the  said  hereditaments  and  premises  unto  the  use  of 
sacb  child  or  children  of  his  son  Edward  Dean  living 
4it  Mb  decease  and  such  issue  then  living  of  the  child 
or  children  of  his  son  Edwaord  Dean  then  deceased  as, 
either  before  or  after  the  death  of  his  son  Edward 
Dean,  should  attain  the  age  of  twenty-one  vears,  or 
•die  under  that  age  and  leave  issue  living  at  ms,  her, 
or  their  death  or  respective  deaths  as  tenants  in 
conunon  if  more  than  one,  and  the  heirs  and  assigns 
<A  such  child  or  children  and  issue  respectively,  but  so 
that  such  issue  should  take  only  the  diare  or  shares 
Teq)6ctively  which  the  deceased  parent  or  parents  if 
livmg  would  have  taken. 

Then  followed  a  similar  devise  of  the  other  moiety 
on  the  death  of  Kobert  Dean  to  his  children  and 
issue. 

But  in  case  there  should  be  no  such  child  or 
issue  of  his  son  Edward  Dean  who  should  become 
entitled  to  the  first  mentioned  moiety  of  the  said 
hereditaments  and  premises,  then  and  in  that  case 
the  testator  gave  and  devised  the  same  from  and  after 
the  decease  of  his  son  £dwai*d  Dean,  unto  and 
to  the  use  of  his  son  Bobert  Dean  for  his  life,  and 
irom  and  after  his  decease  the  testator  gave  and 
devised  the  said  moiety  of  the  said  hereditaments  and 
premises  unto  and  to  the  use  of  the  child  or  children 
snd  issue  of  his  son  Robert  Dean  in  like  manner 
and  under  the  same  limitations  as  the  moiety  therein- 
l)ef ore  devised  to  them. 

A  similar  cross-limitation  of  the  second  mentioned 
moiety  followed  in  case  of  a  similar  failure  of  Bobert 
Beanos  issue,  with  a  gift  over  on  a  similar  failure  of 
the  issue  of  both  Edward  Dean  and  Bobert  Dean  to 
the  said  Edward  Dean  and  Bobert  Dean  and  their 
heirs  upon  the  trusts  therein  declared  in  favour  of  the 
testators',  daughters  Ann  Fairman  and  Mary  Hall 
<SBd  their  issue. 

And  the  testator  eave  and  bequeathed  all  the  rest, 
Ksidue,  and  remainder  of  the  property  and  effects  of 
or  to  which  he  might  be  possessed  or  entitled  at  his 
decease  unto  his  said  two  sons  Edward  Dean  and  Bobert 
Dean,  their  executors  and  administrators,  as  tenants  in 
common. 

And  the  testator  empowered  his  trustees  to  apply 
«2  or  any  part  of  the  income  arising  from  any 
mnor^s  presumptive  share  in  any  part  of  his  property 
ihet  the  death  of  the  preceding  owner  for  life  thereof 
(if  any)  for  the  maintenance  and  education  qi  each 
BQch  minor  notwithstanding  that  a  parent  of  such 
minor  might  be  living  and  ^le  to  provide  the  same, 
■^d  the  testator  dir^sted  his  trustees  to  invest  and 
^umulate  the  imapplied  income  in  augmentation  of 
^  capital  of  sucn  share,  and  also  autiiorized  his 
trustees  to  apply,  but  with  the  consent  of  the  life 
owner  for  the  tmie  being  (if  any),  any  part  not  ex- 
^eedmg  one-half  of  the  presumptive  or  vested  share 
</  any  person  for  his  or  her  advancement  in  tihe 
world,  and  empowered  his  trustees  for  the  purposes 
wresaid  to  pay  such  income  or  the  money  so  to  be 
*j«ed  imto  the  parent  or  guardian  for  the  time  being 
ox  any  such  ndiior  as  aforesaid  without  being  in  any 
"''^y  M»»wetable  for  the  application  thereof. 

The  will  contained  a  power  to  appoint  new  trustees, 
^d  dedared  that  the  powers  and  discretions  vested  in 
«e  ^ustees  named  in  the  will  should  be  exercisable 
"7  ™  trustees  or  trustee  for  the  time  bein^. 

The  said  Charles  Matthews  and  Edward  Dean  were 
*Ppomted  executors. 


The  testator  died  on  the  12th  of  November,  1872. 
His  will  was  proved  by  Edward  Dean  alone,  Charles 
Matthews  having  renounced  probate  and  disclaimed 
the  tinists. 

At  the  time  of  his  death  the  testator  was  seised  in 
fee  simple  of  certain  freeholds  and  copyholds. 

The  testator's  son  Bobert  Dean  died  on  the  12th 
of  February,  1885,  intestate,  leaving  his  widow,  Mary 
Dean,  and  four  children — viz.,  the  defendant  Edward 
Dean,  his  eldest  son  and  heir-at-law,  the  defendant 
Bobert  Dean,  his  youngest  son  and  customary  heir  of 
the  copvholds,  and  two  daughters.  All  the  children 
were  still  infants. 

The  testator's  son  Edward  Dean,  who  was 
illegitimate,  died  in  June,  1889,  unmarried  and 
intestate. 

The  infant  daughters,  who  were  the  plaintiffs  by 
their  next  friend  the  said  Mary  Dean,  claimed  that 
the  rights  and  interests  of  the  plaintiffs  in  the  free- 
hold and  copyhold  hereditaments  devised  by  the  said 
will  of  the  said  testator  in  favour  of  his  said  sons 
Edward  Dean  and  Bobert  Dean,  and  their  respective 
children  and  issue,  might  be  declared. 

Byrne,  Q.C,  and  A.  dB.  Terrell,  for  the  plaintiffs.— 
There  are  two  questions: — (1)  Are  the  gifts  to  the 
children  of  Edward  Dean  and  Bobert  Dean  conting^t 
remainders  or  executory  devises  'r  Bobert  Dean's  chil- 
dren take  if  there  is  a  contingent  remainder  pro^ly 
supported  or  a  valid  executory  devise.  If  the  gift  is 
construed  as  a  contingent  remainder  it  was  supported 
by  the  estate  in  the  trustees  implied  by  the  powers  of 
maintenance  and  advancement.  [They  referred  to 
Andrew  v.  Andrew,  24  W.  B.  349,  1  Ch.  D.  410; 
Brackenhury  v.  Gihhons,  2  Ch.  D.  417,  24  W.  B.  Ch. 
Dig.  315,  not  followed  in  In  re  Lechmere  and  Lloyd, 
18  Ch.  D.  324,  30  W.  B.  Dig.  225,  or  in  Miles  v. 
Jarvis,  24  Ch.  D.  633,  32  W.  B.  Dig.  231 ;  Sulley  v. 
Barber.  59  L.  T.  N.  8.  824,  37  W.  B.  Dig.  200; 
Festing  v.  Allen,  12  M.  &  W.  279.]  (2)  What  becomes 
of  the  income  till  the  children  attain  twenty-one? 
See  Andrew  v.  Andrew  and  Muskett  v.  Eaton,  24 
W.  B.  52,  1  Ch.  D.  435. 

Tanner,  for  the  defendants  Edward  Dean  and 
Bobert  Dean,  referred  to  Perceval  v.  Perceval,  L.  B.  9 
Eq.  386,  18  W.  B.  Ch.  Dig.  151,  and  In  re  Jobson, 
44  Ch.  D.  154,  38  W.  B.  Dig.  220. 

Daniel  Jones,  Bramwell  Davis,  and  Methold,  for  the 
issue  of  Mary  Hall  and  Ann  Fairman,  argued  that 
the  gift  over  in  their  favour  had  taken  effect. 

They  died  Bhodes  v.  Whitehead,  13  W.  B.  800,  2 
Dr.  &  Sm.  532 ;  Cole  v.  Sewell,  2  H.  L.  Cas.  186 ;  Black- 
man  V.  Fysh,  ante,  p.  520  ;  Feame  on  Contingent  Be- 
mainders,  p.  18. 

Ingle  Joyce^  for  the  Attorney-General,  on  behalf  of 
the  Crown. — ^My  claim  arises  from  the  illegitimacy  of 
Edward  Dean.  The  Crown  is  not  bound  by  a  trust 
when  it  takes  property  by  escheat:  Chitty  on  Pre- 
rogative, 234  ;  Lewin  on  Trusts,  p.  30 ;  47  &  48  Vict, 
c.  71.  In  re  Lechmere  and  Lloi/d  is  wrong  on  the  sub- 
sequent authorities. 

Byrne,  Q.C,  replied. 

Chitty,  J. — Apart  from  the  clauses  as  to  main- 
tenance and  advancement,  this  case  is  not  distin- 
guishable from  Brackenhury  v.  (Hbbons  and  In  re 
Lechmere  and  Lloyd,  The  decisions  in  those  cases 
are  conflicting.  In  the  former  case,  Hall,  Y.C, 
had  present  to  his  mind  two  rules  of  law;  the 
first,  as  he  stated  it,  *'  that  every  gift  which  can  take 
effect  as  a  remainder  absolutely  excludes  its  being 
treated  as  an  executory  devise,"  and,  secondly,  that  a 
contin^i^ent  remainder  fails  unless  it  is  ready  to  take 
effect  in  possession  inunediately  on  the  determinatioii 
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of  the  particular  freehold  estate.  He  applied  both 
rules.  In  the  latter  case,  the  Master  of  the  Eolls  (Sir 
G.  Jessel)  declined  to  apply  the  first  rule,  and  held 
that  the  limitation  was  a  valid  executory  devise.  The 
distinction  which  he  drew  between  a  future  limitation 
to  all  the  children  of  a  tenant  for  life  who  shall 
attain  twenty-one  and  a  future  limitation  to 
all  the  children  of  a  tenant  for  life  who,  either  dur- 
ing his  life  or  afterwards,  shall  attain  twenty-one 
seems  at  first  sight  subtle  and  over  refined.  So  far  as 
the  testator's  intention  is  concerned,  the  meaning  of 
the  limitations  is  the  same ;  in  both  cases  the  testator 
intends  that  all  the  children  who  attain  twenty-one, 
whether  before  or  after  the  death  of  the  tenant  for 
life,  shall  take ;  and  it  would  seem  strange  to  anyone 
not  acquainted  with  the  niceties  of  the  law  relating 
to  real  property  in  this  coimtry  tliat  any  different 
legal  effect  should  be  given  to  a  mere  difference  in 
words  which  mean  the  same  thing.  But  a  difference 
in  the  mere  form  of  words  does  in  several  cases  make 
a  difference  in  law.  [His  lordship  mentioned  some 
instances  in  illustration  of  this  point.] 

Now  the  reasoning  upon  which  the  decision  in  In  re 
Lechmere  and  Lloyd  is  founded  appears  to  be  this  :  by 
the  express  words  that  those  who  attain  twenty-one 
after  the  determination  of  the  preceding  estate  are 
to  take  the  testator  shows  that,  in  the  event  which 
he  contemplates  of  all  the  children  not  attaining 
twenty-one  in  the  lifetime  of  the  tenant  for  life,  there 
is  to  be  a  gap  between  the  determination  of  the  pre- 
ceding estate  and  the  future  estate  to  the  chil<£ren. 
The  testator  has  used  such  a  form  of  gift  as,  on  the 
.face  of  it,  is  inapplicable  to  a  remainder,  and  conse- 
quently tiie  court  is  precluded  from  applying  the  rule 
that  every  gift  which  can  take  effect  as  a  remainder 
must  not  be  construed  as  an  executory  devise.  The 
court  cannot  construe  the  gift  as  a  remainder  unless 
it  strikes  out  part  of  the  express  limitation ;  and  the 
rule  referred  to  neither  requires  nor  justifies  such  an 
alteration  of  the  testater's  language. 

According  to  the  judgment  in  Festing  v.  Allen, 
a  cozitingent  remainder  to  the  children  of  the 
tenant  for  life  who  attain  twenty-one  vests  ab- 
solutely in  those  children  who  at  the  death  of 
the  tenant  for  life  have  attained  that  age,  to  the 
exclusion  of  those  who  subsequently  attain  that 
age.  But  according  to  the  reasoning  now  under 
consideration,  where  the  limitation  is  to  children  who, 
either  before  or  after  the  death  of  the  tenant  for  life, 
attain  the  age  of  twenty-one,  the  testator  expressly 
attaches  the  qualification  of  membership  of  the  class 
to  those  children  who  attain  the  age  after  the  tenant 
for  life's  death,  and,  in  order  to  give  effect  to  the 
express  and  lawful  limitation  in  favour  of  such 
children,  the  court  is  bound  to  hold  that  the  limita- 
tion, taken  in  its  entirety,  is  an  executory  devise. 
This  reasoning,  subtle  as  it  may  appear  to  be,  is  not 
more  subtle  or  artificial  than  the  reasoning  of  a 
scholastic  character  which  the  common  law  judges  of 
former  times  applied  to  cases  of  this  kind;  and  I 
think  that,  having  regard  to  the  subject-matter,  it  may 
be  accepted  as  correct.  It  has  the  merit  of  giving 
effect  to  a  lawful  intention  expressed  in  clear  terms. 

But  I  am  not  under  the  necessity  of  choosing 
between  these  two  conflicting  authorities.  In  Miles  v. 
JarviSy  Kay,  L.J.  (then  Kay,  J.),  followed  the  decision 
of  the  late  Master  of  the  Rolls  in  preference  to  that 
of  Hall,  V.C. 

The  weight  of  modem  authority  is  therefore  in 
favour  of  my  holding  that  the  limitation  in  question 
before  me  is  an  executory  devise,  apaii;  from  the 
clauses  a«  to  maintenance  and  advancement. 

These  clauses  appear  to  afford  additional  reasons 
for  holding  the  limitation  to  be  an  executory  devise. 
It  was  argued  that  the  clauses  do  not  apply  to  the 


devises  where  the  devisees  take  directly  the  legal 
estate ;  that  they  apply  only  where,  under  the  other 
gifts  in  the  will,  the  legal  estate  passes  to  thetrostees, 
and  the  beneficiaries  take  thereby  equitable  interests 
under  the  trusts  declared.  But  this  argument  does 
not  give  proper  effect  to  the  words  **  all  or  any  part 
of  the  income  arising  from  any  minor's  presnmptiTd 
share  in  any  part  of  my  property  "  in  the  mainten- 
ance clause,  or  the  words  **  presumptive  or  vested 
share  of  any  person  under  this  my  will "  in  the 
advancement  cmuse.  I  am  of  opinion  that  these 
clauses  apply  not  only  where  the  trustees  take  the 
legal  estate,  but  also  where  the  beneficiaries  take  it 
directly.  The  question  then  arises,  what  is  the  legal 
operation  and  effect  of  these  clauses?  Where  the 
legal  estate  in  fee  is  vested  in  trustees  the  powers  are 
equitable  powers  only.  But  where  no  leg^  estate  is 
vested  in  the  trustees,  as  is  the  case  in  reference  to 
the  questions  raised  in  this  action,  it  is  necessary,  in 
order  to  give  effect  to  the  clauses  as  they  stand,  to 
imply  some  legal  right  or  estate  in  the  trustees. 
Umess  such  an  implication  is  made  the  trustees  could 
not  execute  the  power  of  **  applying"  the  rent* 
which  is  confeiTed  upon  them,  nor  could  they  ac- 
cumulate the  surplus  rents  according  to  the  direction 
given  to  them,  nor  could  they  raise  the  money  for 
advancement.  Ought,  then,  a  legal  estate  or  merdy 
legal  powers  to  be  implied  'f  If  the  former,  it  would, 
I  apprehend,  regard  being  had  to  the  maintenance 
clause,  be  arguable  that  it  was  at  least  a  legal  estate 
to  arise  on  the  determination  of  the  prec«iing  life 
estate,  and  to  continue  during  the  respective  lives  of 
the  children  presumptively  entitled  so  long  as  they 
were  under  age,  in  tiieir  respective  shares,  and  that 
such  an  estate  would  be  a  determinable  estate  of 
freehold  pur  autre  vie,  and  sufficient  to  support  the 
limitation  to  the  minors  respectively  if  construed  as 
contingent  remainders.  But,  in  my  opinion,  to  imply 
an  estate  in  the  trustees  would  be  going  beyond  what 
is  necessary,  and  would  not  be  justifiable,  having 
regard  to  the  other  parts  of  the  will,  where  the  estates 
are  expressly  devised  to  trustees.  I  think,  then,  the 
right  construction  is  to  imply  a  legal  power  in  the 
trustees  named  in  the  will  to  enter  upon  the  devised 
lands,  and  to  take  the  profits  sufficient  to  enable 
them  to  execute  the  express  power  of  maintenance, 
and  the  direction  or  trust  to  accumulate  the  surplus 
rents ;  and  ^so  a  legal  power  in  the  same  trustees,  by 
way  of  revocation  of  uses  or  otherwise,  sufficient  to 
enable  them  to  raise  the  monej'  required  for  advance- 
ment under  the  express  power  of  advancement 
These  powers  would  pass  to  new  trustees.  The  power 
to  appoint  new  trustees  expressly  declares  that  the 
powers  and  discretions  vested  in  the  trustees  named 
in  the  will  shall  be  exercisable  by  the  trustees  or 
trustee  for  the  time  being  of  the  will. 

The  manner  in  which  t£e  maintenance  and  advance- 
ment clauses  support  the  construction  that  the 
limitations  in  favour  of  the  children  and  issue  of 
Edward  and  Robert  are  executoly  devises  is  that  they 
contemplate  and  make  express  provision  for  the  event 
of  there  being  a  gap  between  the  determination  of 
the  precedinglif  e  estates  and  the  vesting  of  the  estate 
in  the  children  or  other  issue. 

The  question  then  arises,  what  has  become  of  the 
legal  estate  since  the  deaths  of  the  tenants  for  lire 
during  the  suspense  period  ?  It  was  claimed  by  t^ 
beneficiaries  as  having  passed  to  the  trustees  ni^ed 
in  the  will  by  virtue  of  the  limitations  in  case  both 
the  testator's  sons  Edward  and  Robert  should  (he 
without  leaving  issue  who  should  become  enUtled 
under  the  provisions  of  the  -will.  But  this  claim  can- 
not be  maintained.  The  estate  docs  not  pass  under 
this  devise  until  after  it  has  been  ascertamed  that 
there  is  no  issue  entitled.     I  think  it  passed  under 
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the  residuary  devise.  Congequently,  it  vested  in  the 
two  sons  as  tenants  in  common,  and  on  the  death  of 
Eobert,  who  died  in  1885,  his  moiety  passed  as  to  the 
freeholds  to  Edward,  his  eldest  son,  as  his  heir-at- 
law,  and  as  to  the  copyholds  to  Eobert,  his  youngest 
son,  as  his  heir,  according  to  the  custom  of  the 
manor.  On  the  death,  in  1889,  of  Edward,  who  was 
illegitimate,  his  moiety  passed  as  to  the  freeholds  to 
the  Crown,  and  as  to  the  copyholds  to  the  lord  of 
the  manor.  But  the  legal  estate  during  this  suspense 
period  is  subject  to  the  implied  powers  already 
stated,  apart  from  any  question  as  to  the  prerogative 
of  the  Crown. 

Solicitors  for   the    plaintiffs  and  the    defendants 
Edward  and  Eobert  Dean,  Fimiis  <t-  Wijlie. 

Solicitors  for  the  Attorney- General,  Hare  &  Co, 
Solicitors  for  the  remaining  defendants,  Hillearys, 
Barnes,  <fc  Bernard;  Nicole  Son^  &  Jones, 


Chan.  Div.  1 

Chitty,  J.  \  TAbxqIi  13,  21. 

In  re  De  Penny. 
De  Penny  v.  Christie,  (a.) 

Practice— Strvice  of  writ  out  of  jurisdiction—  Concurrent 
remedy— R,  IS.  C,  1883,  ord.  11,  rr,  1  (f),  2. 

Under  subsection  (f)  of  rule  1,  order  11,  of  B.  S,  C, 
1883,  which  enables  the  court  to  allow  service  out  of  the 
jurisdiction  where  **  any  injunction  is  sought  as  to  any- 
thing to  be  drnie  within  the  jurisdiction"  the  court  has 
jurisdiction,  oji  a  motion  supported  by  proper  evidence,  to 
grant  a  limited  injunction  as  to  acts  to  be  done  within  the 
jurisdiction ;  but,  in  the  exercise  of  its  discretion,  having 
regard  to  all  the  circumstances — especially  to  the  fact  that 
a  Scotch  court  has  partial  seisin  of  the  case,  and  jjro- 
ceedingsare  about  to  be  taken  in  Scotland — the  court  may 
refuse  to  allow  service  out  of  the  jurisdiction. 

A  remedy  which  deimnds  on  the  luill  and  pleasure  of 
another  person  is  not  a  concurrent  remedy  within  the 
meaning  of  R,  8.  C,  1883,  ord,  11,  r.  2. 

Motion. 

One  De  Penny,  who  was^  bom  in  Scotland  in 
1831,  from  1856  to  the  date  of  his  death  was 
chiefly  resident  in  Bolivia.  In  1882  he  married 
the  plaintiff,  a  Bolivian  lady ;  in  1886  he  returned 
to  Scotland,  where  he  bought  an  estate,  and  in 
1888  he  again  returned  to  iBolivia,  where  he  died 
in  1890,  being  then  about  to  return  to  Scotland. 
The  plaintiff  procured  from  the  Bolivian  Court  ex 
parte  a  declaration  of  the  deceased's  intestacy,  and 
that  she  was  entitled  to  his  movable  property,  includ- 
ing the  movable  or  personal  property  in  England. 
The  sisters  of  the  intestate,  who  were  his  next  of  kin, 
obtained  from  the  Scotch  Court  a  confirmation  of 
their  title  and  a  finding  that  the  deceased  died  domi- 
ciled in  Scotland,  and  they  were  '*  decerned  "  to  be  the 
••  executrices  dative  '*  of  the  intestate.  Pursuant  to 
that  decree  they  delivered  an  inventory  of  the  per- 
sonal estate  of  the  intestate  in  England  and  Scotland 
in  accordance  with  the  Confirmation  and  Probate  Act, 
1858,  and  found  security  for  the  administration  of  the 
intestate's  personal  estate,  the  greater  part  of  which 
was  in  England  and  consisted  of  £36,000  in  the  hands 
of  the  deceased's  foi-mer  agents,  who  held  a  power  of 
attorney  from  the  plaintiff  to  prosecute  actions  here. 
The  personalty  in  Scotland  was  about  £3,000  in  value. 
The  confirmation  was  sealed  in  the  Probate  Court  in 
England  notwithstanding  a  caveat  entered  on  behalf 

(a.)  Reported  by  V.  de  S.  Fowke,  Esq.,  Barrister-at- 
Law. 


of  the  plaintiff.  The  four  sisters  thereby  became  the 
legal  personal  representatives  of  the  intestate  in  Eng- ' 
land.  Proceedings  were  contemplated  on  behalf  of. 
the  plaintiff  for  revocation  in  Scotland  of  the  Scotch '. 
connrmation. 

The  plaintiff  brought  this  action,  claiming  a  de-. 
claration  that  the  deceased  died  domiciled  in  Bolivia, 
administration,  an  injunction  to  restrain  the  agents- 
from  paying  the  funds  in  their  hands  to  the  "  execu- 
trices  dative,"  or  otherwise  parting  with  the  funds,  ex- 
cept to  the  plaintiff,  an  injunction  to  restrain  the  execu- 
trices  from  taking  proceedings  to  recover,  and  from 
receiving,  the  deceased's  personal  estate,  and  for  a  re- 
ceiver. The  writ  was  served  on  the  agents  in  London,  * 
and  the  plaintiff  had  obtained  an  order  for  service  of 
the  writ  out  of  the  jurisdiction  on  the  executrices. 

This  was  a  motion  to  discharge  the  order  for  service . 
out  of  the  jurisdiction. 

Bigby,   Q.C,   Birr  ell,  and  A,   E,   Barker,   for  the 
motion. 

Sir  H,  Davey,  Q,C,,  and  Sill  em,  iot  the  plaintiff. 

The  following  cases  were  cited : — British  Marine  ; 
Association  v.  Mclnnes,  31  Solicitors'  Journal,  95 ; 
Ewing  v.   Orr-Ewing,   10  App.  Cas.  453,    34  W.  E. 
Dig.  89 ;  Societe  Generale  de  Paris  v.  Dreyfus  Brothers i 
33  W.  E.  823,  36  Ibid.  609,  29  Ch.  D.  239,  37  Ibid.  - 
215. 

Chitty,    J,  —  Such    recognition    of    the    plain-  : 
tiff's  rights  as  has  taken  place  in  Bolivia  is  relied  . 
on  merely  for  the  purpose  of  showing  that  she  has  a 
prima  facie  title.     No  objection  was  taken  by  the 
counsel  for  the  sisters  on  the  ground  that  she  had  not 
made  an  affidavit,  nor  as  to  the  sufficiency  of  the  evidence 
for  the  above  limited  purpose.   Her  case,  then,  is  that  • 
she  is  absolutely  entitled  in  equity  to  the  fund  which 
is  now  within  the  jurisdiction  of  this  court ;  and  she 
asks  that  the  fund  may  be  kept  here  until  she  has  had 
an  opportunity  of  establishing  her  title.     She  alleges^ 
that  the  sisters  are  in  poor  circumstances,  and  that 
they  intend,  if  they  receive  the  fund,  to  take  it  out  of  . 
the  jurisdiction  of  this  court  and  to  distribute  it 
among  themselves  as  the  intestate's  next  of  kin  in  pre- 
judice of  her  right,  and  that  if  they  remove  the  fund 
she  will  be  without  remedy,  and  unable  to  obtain  res- 
titution thereof.     At  the  same  time,  her  counsel  dis- 
claimed any  imputation  of  bad  faith  or  dishonesty  on  . 
the  part  of  the  sisters. 

The  sisters'  case  is  this : — They  claim  that  at  his^ 
death  the  intestate  was  domiciled  in  Scotland,  the 
land  of  his  birth  ;  and  they  deny  that  the  plaintiff'  is- 
his  widow.    They  allege  that  they  are  his  next  of  kin, 
and  as  such   entitled  to  his  movables  wheresoever  • 
found.     They  have  accordingly  applied  to  the  proper 
tribunal  in  Scotland  for  a  confirmation  of  this  title, 
and  have  obtained  there  a  finding  that  the  deceased  - 
died  domiciled  in    Scotland ;    and  they  have  been  ; 
decerned  there  to  be  "  the  executrices  dative"  of  the 
intestate.     They  accordingly  represent  the  intestate  in  • 
Scotland,  and  are  entitled  to  recover  and  receive  his 
movables  there.     These  proceedings  in  Scotland  were  • 
also  ex  parte,  and  were  conducted  in  the  absence  of  the 
plaintiff,  just  as  her  proceedings  in  Bolivia  were  con- 
ducted in  the  absence  of  the  defendants,  the  sisters.   In  ; 
neither  case  are  the  absent  parties  bound,  subject  only 
to  the  point  to  be  presently  mentioned  turning  on  the  ! 
effect  of  the  Confirmation  and  Probate  Act,  1858. 

Having  obtained  this  confirmation  the  sisters  ap-   . 
plied,  pursuant  to  the  above  Act  of  1858,  to  the  Pro- 
bate IHvision  of  the  High  Court  in  England  to  have 
the  confirmation  sealed  in  England.     Here  they  were 
met  by  a  caveat  which  had  oeen  entered  on  behalf   . 
of  the  plaintiff.     On  an  appeal  from  the  registrar 
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Butt,  J.,  ordered  the  confirmation  to  be  sealed,  but 
dedinod  to  stay  contentious  proceedings.  The  con- 
firmation has  acGordinKly  been  sealed.  The  result  is 
that  the  sisters  are  the  amy  constituted  legal  personal 
representatives  of  the  intestate  in  England,  and  as 
such  entitled  to  sue  for  and  recover  in  the  English 
courts  the  personal  estate  of  the  intestate  within  their 
jurisdiction ;  consequentiy  th^  can  recover  by  action 
in  England  the  debt  or  fund  in  the  hands  of  the  de- 
f  eiidants  Gibbs  &  Sons  which  those  defendants  admit  to 
be  due. 

The  9th  section  of  the  Confirmation  and  Probate 
Act,  1858,  makes  the  finding  in  Scotland  that  the 
deceased  died  domiciled  there  conclusive,  but  this 
section,  as  explained  by  the  17th  section,  makes  the 
finding  conclusive  for  the  piuposes  of  tiie  Act  only 
^see  Sir  Cresswell  Creswell's  decision  in  Hawarden  v. 
Dunlop,'2  Sw.  &  Tr.  340),  and  Lord  Selbome*8  state- 
ment of  the  effect  of  the  Act  in  Ewing  v.  Orr-Ewing), 
I  understand  the  reason  why  the  sealing  was  ordered 
here,  notwithstanding  the  caveat  was  that  the  finding 
in  Scotiand  was  conclusive  on  the  question  of  sealing, 
and  that,  until  such  finding  was  duly  reversed  by  the 
proper  tribunal,  the  EngHsh  court  was  boimd  to 
allow  the  sealing.  [His  lordship  here  read  the  plain- 
tiff's writ,  and  continued : — ]  The  defendants  Messrs. 
Gibbs  are  friendly  to  the  plaintiff— in  fact,  some 
niembers  of  that  firm  have  received  from  the  plaintiff 
a  power  of  attorney  from  her,  and  it  is  upon  instruc- 
tions ffiven  by  them,  as  such  attorneys,  that  this 
action  has  been  instituted  in  her  name.  So  far  as  the 
.action  is  concerned  they  are  mere  stakeholders. 

In  these  circumstances  it  is  plain  that  the  plaintiff 
is  claiming  bv  an  equitable  titie  depending  on  the 
law  of  the  allied  Bolivian  domidl  to  be  the  sole 
t)eneficiary — at  least  of  the  funds  within  the  jurisdic- 
^on  of  this  court. 

In  the  old  Court  of  Chancery  when,  on  the  grant- 
ing of  letters  of  administration  the  Ecclesiastical 
Court  had,  by  a  definitive  sentence  in  a  contentious 
»suit,  determined  the  question  which  of  the  parties 
were  next  of  kin,  such  sentence  was  held  to  be  con- 
.clusiye  in  a  suit  for  the  administration  of  the  estate, 
and  it  was  not  permissible  to  reopen  the  question  on 
-the  distribution  of  the  estate  (see  Barrs  v.  Jackson, 
1  Phil.  C.  C.  582).  But  where  the  administration 
had  been  granted  by  the  Ecclesiastical  Court  in  a 
non-contentious  proceeding,  the  grant  was  not  con- 
clusive (see  Long  v.  Wakelingy  1  Beav.  40(1). 

I  think,  therefore,  that  the  plaintiff  was  not  pre- 
luded by  the  sealing  of  the  confirmation  from  suing 
in  this  court.  Indeed,  this  point  was  admitted  by  the 
sisters*  counsel. 

The  effect  of  the  sealing  of  the  confirmation  in 
this  country,  taken  in  connection  with  the  ex  parte 
^bding  of  the  domicil  in  Scotiand,  is  to  render  the 
representation  and  administration  here  ancillary  to 
the  representation  and  administration  in  Scotland. 
But  it  has  been  the  practice  of  the  courts  in  all 
•coimtries  to  retain  assets  within  their  jurisdiction  for 
the  purpose  of  insuring  payment  of  the  debts  of  cre- 
ditors within  the  jurisdiction,  and  not  to  permit  the 
3saetB  to  be  taken  away  until  such  creditors  are  paid, 
.and  only  after  they  are  paid  to  allow  the  surplus  assets 
to  be  remitted  to  the  principal  adminis^tor  in  a 
-foreign  country. 

In  TJie  Societe  OcnSrale  de  Paris  v.  Dreyfus  Brothers 
Pearson,  J.,  held  that  the  plaintifiGs,  foreigners  out  of 
the  jurisdiction,  were  entitled  to  restrain  the  defend- 
ants, also  foreigners  out  of  the  jurisdiction,  from 
removing  out  of  the  jurisdiction  funds  to  which  the 
plaintiffs  claimed  to  be  entitied.  His  judgment  was 
reversed  on  appeal,  on  tiie  ground  that  we  fm*tiier 
evidence  adduced  showed  that  the  matter  was  res 
jvdicata  between  the  parties  by  reason  of  the  judg- 


ment of  the  French  courts  having  juriadictioii  in  tin 
matter. 

The  exact  point  for  decision  in  this  case  tarns  upon 
order  11  of  the  rules  of  1883.  This  order  contains  the 
code  of  English  law  and  procedure  upon  the  qnestloii 
of  service  out  of  the  jurisdiction.  The  only  parts  of 
the  order  on  which  the  plaintiffs  can  rely  are  sab- 
sections  (/)  and  {g)  of  rule  1.  As  to  sub-sectioa  {g\ 
the  plaintiff's  counsel  did  not  argue  that  the  case  fdl 
witmn  it.  I  need  therefore  say  no  more  about  that 
sub-section  than  that  I  think  it  does  not  apply.  Sab- 
section  (/J  enables  the  court  to  allow  service  out  of 
the  jurisdiction  where  any  injimction  is  sooght  as  to 
anything  to  be  done  within  tiie  jurisdiction. 

For  the  sisters  it  was  argued  that  the  thing  to  he 
done  must  be  something  which  could  be  done  only  or 
exclusively  within  the  jurisdiction,  and  that  inasmodi 
as  the  injunction  asked  was  to  restrain  payment  bj 
the  defendants  Gibbs  &  Sons  anywhere,  and  to  re- 
strain the  sisters  from  suin^  or  receiving  anywhere,  the  ' 
case  was  not  within  the  ride.  But  although  the  in-  ' 
junction  asked  for  is  in  wider  terms  than  it  would  be 
right  to  grant  it,  I  think  that  on  a  motion  supported 
by  proper  evidence  the  court  would  be  justmed  in 
granting  an  injunction  restraining  the  sisters  firom 
suing  Messrs.  Gibbs  within  the  jurisdiction,  and  thit 
such  a  limited  injunction  would  be  an  injunction  to 
restrain  a  thin^  being  done  within  the  juiisdictioii, 
and  consequentiy  within  the  rule. 

As  the  evidence  stands  at  the  present  moment  the 
sisters  could  sue  the  defendants  (Kbbs  &  Sons  only 
within  the  jurisdiction,  and  consequentiy,  as  Gibbs  k 
Sons  are  hiendly  to  the  plaintiff,  and  not  wiUing  to 
pay  the  sisters  miless  compelled  so  to  do  by  action, 
such  an  injunction  would  b(B  effectual.  The  case,  then, 
is  not  within  the  principle  of  the  decision  in  the 
British  Marine  Association  v.  Mclnnes^  where 
Manisty,  J.,  so  far  as  appears  from  the  short 
note  of  his  judgment,  thought  that  the  injunction 
would  not  be  e&ctual.  I  am  of  opinion,  tben,  thai 
the  plaintiff  is  right  on  this  point,  and  that  the 
court  has  authority  to  order  service  out  of  the  juris- 
diction. 

But  there  remains  for  consideration,  first,  tiie 
question  arising  on  the  2nd  rule  of  order  11,  whidi 
requires  that  w^ere  leave  is  asked  to  serve  a  writ  in 
Scotland,  if  it  shall  appear  to  the  court  that  there  may 
be  a  concurrent  remedy  in  Scotland  the  court  sbaU 
have  regiuxl  to  the  comparative  convenience  of  pro- 
ceeding in  England  or  in  the  place  of  residenoe  of  the 
defendants,  and  also,  secondly,  the  question  of  the 
proper  exercise  of  the  judicial  discretion  in  aUowing 
service  out  of  tiie  jurisdiction :  see  the  Soriete  GhtMIe 
de  Paris  v.  Dreyfm  Bros,  These  questions  I  will  con- 
sider together. 

Assuming  that  there  is  a  concurrent  remedy  in 
Scotland,  it  will  be  unquestionably  more  convenient 
to  tiie  defendants,  the  sisters,  who  are  resident  in 
Scotiand,  that  the  proceedings  should  take  place  there, 
and  inasmuch  as  the  plaintiff  resides  in  Bolivia  it  ^rill 
make  but  littie  difference  to  her  convenienoe  vdiether 
the  proceedings  are,  in  England  or  in  Scotland, 
although  it  would  be  slightiy  more  convenient  to  her 
that  t£e  proceedings  should  be  here,  where  her  lay 
attorney  and  her  present  professioxial  advisers  are 
resident.  But  it  is  stated  for  her  that  the  balanoe  of 
convenience  is  in  favour  of  suing  in  England  becanse 
the  fund  is  here. 

Now  I  think  this  would  be  a  strong  ground  in  her 
favour  if  the  defendants,  the  sisters,  proposed  to  take 
the  funds  which  are  here,  not  merely  oat  of  the 
jurisdiction,  but  to  some  foreign  country.  But  on  the 
evidence  as  it  stands  the  only  case  made  for  the 
plaintiff  is  that  the  sisters  mtend  to  take  the 
fund  to  Scotland,  but  there  is  no  reason  for  siqiposing 
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that  they  intend  to  fly  from  their  native  land  with  the 
money  if  they  receive  it. 

Further,  they  have  given  security  in  Scotland  for  the 
due  administration  of  the  intestate's  estate  in  pur- 
suance of  the  Probate  and  Confirmation  Act,  1858,  a 
statute  which  applies  to  both  England  and  Scotland. 
The  main  contest  between  the  parties  is  as  to  the 
domici].  The  intestate  was  a  gjcotchman  by  birth, 
and  although  there  is  no  very  precise  evidence  on  the 
point,  the  probability  is  that  several  of  the  witnesses 
are  in  that  country.  Certainly  the  intestate's  agent 
and  &ustor,  who  has  made  an  affidavit  as  to  the  Scotch 
domicil,  and  will  be  a  material  witness,  resides  in 
Scotland.  Although  I  do  not  pretend  to  review  the 
finding  in  Scotland  that  the  domicil  was  Scotch,  and 
I  am  aware  the  plaintiff  has  not  as  yet  had  a  fair 
opportunity  of  giving  evidence  as  to  the  domicil,  and 
almough  it  would  oe  premature  to  express  any 
definite  opinion  on  the  question,  I  may  without 
impropriety  go  so  far  as  to  say  that  upon  the 
letters  of  the  intestate,  written  within  a  short  time 
before  his  death,  upon  the  fact  of  his  having  recently 
bought  an  estate  in  Scotland,  and  the  other  facts 
deposed  to  there  is  a  fair  prima  facie  case  shown  for 
the  Scotch  domicil.  But  when  I  say  this  I  must  not 
be  understood  as  meaning  in  any  way  to  prejudice  the 
plaintiffs  case.  My  conclusion  is  that  on  the  question 
of  convenience  the  preponderance  is  in  favour  of 
Scotland. 

But  is  there  a  concurrent  remedy  ?  The  suggestion 
on  behalf  of  the  sisters  is  that  the  defendant  Gibbs 
&  Sons  as  the  stakeholders  may  institute  in  Scotland 
an  action  of  multiple  poinding,  an  action  analogous  to 
interpleader  in  England,  the  result  of  which  would  be 
that  the  fund  would  bo  deposited  in  a  bank  there,  and 
the  litigation  would  proceed  between  the  plaintiff  and 
the  sisters.  But  although  the  defendants  Messrs.  Gibbs 
may  be  willing  to  assist  the  plaintiff  to  some  extent, 
they  may  not  be  willing,  and  they  certainly  are  under 
no  obligation  to  her,  to  incur  the  trouble  and  expense 
of  institutinpf  proceedings  in  their  own  names  on  their 
own  behalf  in  Scotland.  A  remedy  which  depends  on 
the  will  and  pleasure  of  another  person  is  not  a 
concurrent  rem^y  within  the  2nd  rule  of  order  11. 

There  remains,  however,  to  be  mentioned  one  fact 
which,  in  connection  with  the  other  circumstances  of 
the  case,  is,  I  think,  decisive  on  the  question  of  the 
proper  exercise  of  the  judicial  discretion.  It  is  this : 
from  the  affidavit  in  support  of  the  plaintiff's  case  it 
appears  that  it  is  intended  to  institute  proceedings  on 
her  behalf  in  Scotland  for  the  revocation  of  the 
Scotch  confirmation.  These  proceedings  will  go  to  the 
root  of  the  matter.  If  the  plaintiff  succeeds,  the 
revocation  of  the  sealing  in  England  will  follow,  and 
the  plaintiff  will  thus  become  the  legal  personal  re- 
presentative in  Scotland  and  in  England  of  the  in- 
testate. In  any  view  of  the  case  she  must  have 
recourse  to  the  Scotch  courts  to  establish  her  claim  to 
the  movables  there.  Considering,  then,  that  she 
must  take  proceedings  in  Scotland ;  tJiat  there  is  no 
substantial  risk  of  the  English  personal  estate  being 
lost  to  her  if  removed  to  Scotland,  and  that  security 
has  been  given  there  for  the  due  administration  of  the 
entire  estate  in  both  coimtries,  and  considering  that 
the  Scotch  courts  have,  to  the  extent  above  stated, 
seisin  of  the  case,  I  come  to  the  conclusion  that  the 
service  in  Scotland  ought  not  to  stand.  The  Bolivian 
lady  ought  not  to  be  allowed  to  draw  the  Scotch 
ladies  across  the  border  into  the  English  courts,  but 
Biust  pursue  them  in  the  courts  of  their  own  country, 
which  have  jurisdiction  to  do  her  complete  justice. 

I  therefore  accede  to  the  application,  and  discharge 
the  order  for  sei-vice  out    of  the  jurisdiction,   with 
costs  to  bo  paid  by  the  plaintiff. 
Solicitors,  Keeping  &  Qlcaj ;  Buddy  Johmon,  &  Jecks* , 


Chan.  Div.  \ 
North,  J.  J 


May  14. 


In  re  Yates. 
BosTocK  V,  D'Eyncourt.  (a.) 

Will — Construction — Joint  tenants — Tenants  in  common 
— Words  of  distribution. 

A  testator  who  died  in  1826  hy  his  vnll  devised  real 
estate  to  trustees  upon  certain  trusts  during  the  lives  of 
his  children  and  the  survivor  of  them,  and  from  and 
after  the  decease  of  the  survivor,  or  during  the  life  or 
lives  of  all  or  any,  with  their  concurrence,  upon  trust  ta 
sell  and  stand  possessed  of  the  proceeds  upon  trust  ^^for 
all  and  every  my  said  sons  and  daughters  who  shall  her 
then  living,  and  the  issue  of  any  then  dead  {such  issue 
standing  in  loco  parentis),  share  and  share  alike.  The 
testator  left  six  children  surviving  him,  the  l<tst  survivor 
ofivhom  died  in  1877.  The  property  was  sold  in  1890, 
Only  two  of  testator* s  children  had  issue.  Two' of  ieS" 
taP/r^s  grandchildren  died  before  the  sale. 

Held,  tlrnt,  as  the  words  of  distribution,  **  share  and 
share  alike,**  occurred  only  once,  the  issue  of  each  child 
took  as  Joint  tenants  inter  se. 

Adjourned  summons.  . 

This  was  a  summons  by  two  of  the  trustees  of  the 
will  of  the  Eev.  John  Tates  to  determine  how,  and  in 
what  shares,  certain  moneys  were  divisible  under  the 
said  will,  the  question  bein^  whether  the  grandchildren 
of  the  testator  took  as  joint  teniants  or  tenants  ii^ 
common. 

By  his  will,  dated  October,  1826,  the  testator 
devised  real  estiate  to  his  trustees  upon  certain  trusts- 
during  the  lives  of  his  sons  and  daughters  and  the 
survivors  or  survivor  of  them,  and  from  and  after  the- 
decease  of  the  survivor  or  during  the  lives  or  life  of  all 
or  any,  with  their  concurrence,  upon  trust  for  sale, 
and  to  stand  possessed  of  the  proceeds  ux)on  trust  "  for 
all  and  every  my  said  sons  and  daughters  who  shall 
be  then  living  and  the  issue  of  any  then  dead  (such 
issue  standing  in  loco  parentis)  share  and  share  alike."* 
The  testator  died  in  1826  leaving  six  children  only  him 
surviving,  all  of  whom  have  since  died,  the  last  sur* 
vivor  in  1877.  -  Two  only,  J.  B.  Yates  and  J.  A,  Yates,, 
had  issue.  The  sale  of  the  property  took  place  in 
1890.    Two  of  the  grandchildren  died  previously. 

Leonard  Field,  for  the  plaintiffis. 

CozenS'Hardy,  Q.C.,  and  Davenport,  for  the  legal 
personal  representatives  of  Eliza  M.  Yates,  one  of  the 
deceased  grandchildren. — ^A  tenancy  in  common  waa 
intended  to  be  created  by  the  will :  In  re  Quirke,  37 
W.  E.  796 ;  Hodges  v.  Grant,  15  W.  E.  607,  L.  R.  4 
Eq.  140 ;  In  re  Smith,  58  L.  J.  Ch.  661,  38  W.  R.  Dig. 
216;  8hej}herdson  v.  Dale,  12  Jur.  N.  S.  156,  14  W.  R. 
Ch.  Big.  147. 

Everitt,  Q,C,,  and  Hume,  for  the  trustees  of  the 
marriage  settlement  of  Mrs.  Phillips,  the  other  deceased 
grandc^d. 

Napier  Higgins,  Q,C,,  and  Ingpen,  for  the  surviving 
grandchildren:  Penny  v.  Clarke,  8  W.  R.  286,  1 
Be  G.  F.  &  J.  425  ;  Heasnuin  v.  Fearse,  20  W.  R.  271, 
L.  R.  7  Ch.  App.  275. 

C,  Williamson,  for  the  executors. 

North,  J. — In  this  ease  it  is  said  that  the  primary 
intention  is  to  sell  after  the  death  of  the  surviving 
sons  and  daughters,  but  there  is  a  secondary  inten- 
tion to  sell  during  their  lifetime.  I  cannot  draw  any 
distinction  between  these.    There  is  to  be  a  sale  after 


(o.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 
Law. 
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the  death,  and  it  is  to  be  earlier  if  they  like,  bat  not 
unless  they  like. .  Then  we  come  to  words  of  divi- 
sion, and  the  primary  thing  contemplated  is  that  it 
is  to  be  dividea  while  the  testator  has  one  or  more 
children  still  living  to  take,  for  the  words  are,  **  shall 
fitand  possessed  of  and  interested  in  the  moneys 
arising  from  such  sale,  upon  trust  for  all  and  every 
iny  said  sons  and  daughters  who  shall  be  then  living, 
and  the  issue  of  any  then  dead."  Although  the 
dause  does  hit  the  case  of  all  being  dead  before  the 
time  came  for  division,  yet  what  the  testator  had  in 
his  mind  was  a  case  in  which  some  of  them  would  be 
living.  Then  what  is  the  class  among  whom  the 
property  is  to  be  divided  ?  **  All  and  every  my  sons 
jand  daughters  who  shall  be  then  living,"  and  **  the 
issue  of  any  then  dead."  This  class,  then,  will  take 
per  capita y  and  as  tenants  in  common  or  joint  tenants, 
:as  the  case  may  be.  No  words  of  distribution  occur 
there,  .and  under  those  circumstances  I  apprehend 
they  would  take  as  joint  tenants.  Then  we  have  the 
words  "  such  issue  standing  in  loco  parentis.**  In  the 
place  of  a  parent  means  in  the  place  where  a  parent 
would  have  stood  if  the  parent  had  been  living. 
Therefore,  we  have  a  class  consisting  of  sons  and 
•daughters  then  living  plus  the  family,  so  to  call  it, 
of  a  deceased  son  or  oaughter,  which  family  is  to 
stand  where  the  parent  would  have  stood  if  alive. 
Then  come  the  words  **  share  and  share  alike." 
They,  of  course,  create  a  tenancy  in  common  instead 
of  a  joint  tenancy.  In  what  ?  In  the  class  which  is 
described  in  which  there  would  have  been  a  joint 
:tenancy  but  for  the  fact  that  those  words  follow. 

Now  the  families  of  the  deceased  sons  and  daughter 
each  take  a  share.  How  are  they  to  take  it  ?  There 
fire  no  words  whatever  addressed  to  this  particular 
oase.  There  are,  so  to  say,  two  classes  to  take. 
'Firstly,  the  sons  and  daughters  plus  the  family  of  a 
^deceased  son  or  daughter;  secondly,  the  grand- 
children. But  the  words  of  distribution  occur  only 
once,  and  the  court  has  held  time  after  time  that  in 
such  cases  the  words  apply  to  the  first  class  only,  and 
not  to  the  second  class,  the  issue,  who  take  the  share 
a  deceased  son  or  daughter  would  have  taken.  I  can- 
not follow  the  case  of  Shepherdsoti  v.  Dahf  as  it  is  in- 
consistent with  many  other  cases,  such  as  Penny  v. 
Clarke  and  Heasman  v.  Pearse^  which  is  exactly  in 
point.  The  cases  of  In  re  Smith  and  Hodges  v.  Grant  are 
q^uite  distinguishable,  as  there  the  words  of  distribu- 
tion are  repeated  twice.  The  courts  have  drawn  a 
•distinction  arising  from  the  repetition  of  the  words, 
find  as  here  there  are  no  words  of  distribution 
'^between  the  issue  of  the  children,  such  issue  must 
take  as  joint  tenants.  With  regard  to  Mrs.  Phillips' 
marriage  settlement,  I  do  not  think  it  severs  the  joint 
tenancy.  One  moiety  will  therefore  go  to  the 
children  of  J.  B.  Tates,  and  the  other  moiety  to  the 
children  of  J.  A.  Yates  as  joint  tenants. 

Solicitors,  Fields  Bascoe,  <fe  Co, ;  Hopgood  <f:  Dowson  ; 
O.  L.  P.  Eyre  A  Co. ;  Williamson,  Hill,  &  Co. 


Chan.  Div.  I  -kit     x.  m 

North,  J.   ]  ^"^^  24. 

In  re  ABSTAINERS*  AND  GENERAL  INSURANCE  Co.  (a.) 
Company — Reduction  of  capital — Preliminary  expenses 
— **  Lost  capital  **  or  **  capit*4  unrepresented  hy  avail- 
able assets**— Companies  Act,  1867  (30  &  31  Vict.  c. 
131),  ss.  9,  U~Companies  Act,  1877  (40  <fc  41  Vict, 
c.  26),  s.  3. 

A  company  is  not  entitled  to  reduce  its  capital  hy  the 

'(a.)  Reported  by  Francis  T.  Duka,  Esq.,  Barrister- 
at-Law, 


amount  expended  on  preliminary  expenses^  cu  such  ex- 
penditure is  not  "  lost  capital  **  or  "  capital  unreprtsenitd 
by  available  assets  **  within  section  3  of  the  (inRpafUt$ 
Act,  1877. 

Petition. 

This  was  a  petition  for  reduction  of  capitaL  The 
balance-sheet  of  the  company  for  the  year  1890 
showed  the  expenditure  of  £15,452  17s.  7d.  on  pre- 
liminary, agency  establishment,  and  extension  a- 
penses.  The  company  proposed  to  write  off  £ll,44d, 
part  of  the  said  expenditure,  by  cancelling  part  of  its 
capital. 

Cozens- Hardy,  Q.C.,  and  Wartzhurg,  for  the  po- 
tion.— Section  3  of  the  Companies  Act,  1877,  says  that 
the  power  to  reduce  capital  conferred  by  the  Com- 
panies Act,  1867»  shaU  include  a  power  to  cancel  any 
lost  capital  or  any  capital  unrepresented  by  avsilabb 
assets. 

North,  J. — I  cannot  accede  to  this  application.  I 
cannot,  simply  on  the  statement  contained  in  tiie 
petition,  assume  that  the  capital  which  was  expended 
on  preliminary  expenses  is  now  "  unrepresented  by 
available  assets."  The  effect  would  be  that  eveiy 
sum  expended,  properly,  by  a  company  in  prelimioaiy 
expenses  may  be  providea  out  of  capital,  and  Um 
company  might  then,  simply  because  the  mcmey  has 
been  so  spent,  at  once  reduce  its  capital  by  that  Sam. 
I  do  not  think  that  this  is  the  intention  of  the  Aet 
I  dismiss  the  petition. 

Solicitors,  Sharpe,  Parker,  <fe  Co.,  for  Coleman  <t  Co., 
Birmingham. 


Q.  B.  Biv.  (A,  L.  Smith  I  .     .,  ^, 

and  Grantham,  J  J.)    J  April -1, 

Reg,  v.  Powell  and  OrmsRa.  (o.) 

Licensing  Acts  —  Change  of  occupier  —  Xew  iemalCi 
licence  under  section  14  of  9  Oeo.  4,  c.  61 — Seami 
application — Jurisdiction, 

When  a  new  tenant  lias  applied  for  atid  obtained  ft 
special  lieence  provided  for  by  section  14  of  9  Geo.  4,  c 
61,  there  is  fio  Jurisdiction  injustices  to  a^ccedetoaeeoiad 
application  for  a  similar  licence. 

Rule  nisi  for  a  mandamus. 

On  September  2,  1889,  one  Koberts  took  ] 
and  entered  into  ocoupatioa  of  a  certain 
which  had  belonged  to  one  John,  who  held  a  lioenot 
for  it  which  would  expire  on  October  10.  The 
licence  had  to  be  renewed,  and  John  had  omitted  to 
apply  for  a  renewal  on  August  30.  Roberts  on  Sep- 
tember 27  applied  for  a  new  lioenoe,  whidi  was 
refused,  but  on  the  same  day  he  applied  for  and 
obtained  a  licence  under  section  14  of  9  Qeo,  4,  c.  61, 
which  would  expire  on  October  10.  On  January  3, 
1890,  Roberts  applied  for  a  second  lioenoe  of  t^e  same 
kind  to  carry  him  on  to  October  10,  1890.  This  vti 
refused,  on  the  ground  that  Roberts,  not  being  a 
<*new  tenant,"  the  justices  had  no  jurisdiction. 
Roberts  thereupon  obtained  a  rule  nisi  for  a 
mandamus, 

David  Lewis  showed  cause. — Section  14  apfJies 
only  to  new  tenants  or  occupiers,  and  it  was  im- 
possible to  consider  the  apmicant  a  new  tenant 
when  he  had  already  obtainea  a  licence  as  an  ooca- 
pier.     That   is    the   true  test  as  to  limit  of  tim& 

(a.)  Reported  by  Cecil  Citapman,  Esq.,  Barristcr-ot- 
Ls-v.-, 
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Hioir  CouBT. 


Rei).  ▼.  Justices  of  Liverpool,  32  W.  R.  20,  11  Q.  B. 
D.  638,  shows  that  the  application  need  not  be 
made  during  the  currency  of  the  outgoing  tenant's 
licence,  but  there  must  be  some  limit  or  a  man 
would  never  cease  to  be  a  new  tenant,  which  is 
absurd.  His  proper  course  would  have  been  to  apply 
for  a  lenewsa  to  himself  of  John's  licence  at  the 
general  annual  licensing  meeting  instead  of  at  the 
special  sessions  for  transfers  under  9  Geo.  4,  c.  61, 
or  he  might  have  waited  till  after  October  10  before 
opening  the  house. 

Pdandj  Q.C,  and  Jame$  Faterson,  in  support  of  the 
rule. — ^There  is  nothing  in  this  section  to  prevent  a 
second  application.  It  is  imreasonable  to  suppose 
that  the  Leffislature  intended  a  renewal  for  a  very  few 
days  to  preclude  the  applicant  from  obtaining  a  renewal 
^or  a  whole  year,  and  it  is  conceded  that  if  the  appli- 
cation on  January  3,  1890,  had  been  the  first  one,  it 
would  have  been  gpranted. 

.   A.  li.  Smith,  J. — This  is  a  motion  to  make  absolute 
a  rule  for  a  majidaTntts  to  the  justices  of  Swansea  to 
hear  and  determine  an  application  by  one  Roberts  for 
the   transfer   to  him   of  a  licence  to  sell  beer  on 
TOemises  which  were  formerly  occupied  by  one  John. 
The  question  whether  the  justices  were  right  in  re- 
fusing to   entertain  thCf  application  on  the  ground 
that   they    had   no  jurisdiction  depends   upon  the 
proper  construction  of  section  14  of  the  Licensing 
Act,  1828.     It  appears  that  on  September  2,  1889, 
John,  lieinff  the  tenant  of  a  beerhouse  in  which  he 
was  then  duly  licensed,  gave  up  possession  to  Roberts, 
who  entered  into  oocu]^tion  on  the  same  day.    Under 
'those   ciroumstances,  if  Roberts  had  held  his  hand 
«nd  had  abstained  from  obtaining  a  licence  in  the  in- 
terFsl  between  the  date  of  occupation  and  January 
<3,  1890,  the  justices  would  have  had  jurisdiction  to 
gnnt  his  application,  for  that  is  decided  by  Beg,  v. 
^iutices  of  Liverpool,    But  he  was  not  content  so  to 
isbstain,  and  on  September  27,  1889,  he  applied  for 
And  obtained   a   hcenoe   under  section  14    of  the 
IdoensKog  Act,  1828.    Ho  only  enjoyed  the  benefit  of 
that  for  thirteen  days,  as  by  the  terms  of  the  section 
the  licence  was  bound  to  expire  on  October  10,  1889. 
On  January  3,  1890,  he  makes  an  application  for  a 
omilar  licence  which  should  last  till  October  10,  1890, 
but  the  justices  held  that,  having  already  obtained  a 
Jioenoe,  he  did  not  bring  himself  within  the  terms  of 
jhe  section.     I  think  they  were  right.    In  my  opinion 
^y  one  licence  can  be  granted  to  one  and  the  same 
T^non  under  that  section.    The  same  person  cannot 
iswicQ  bring  himself  within  the  description  of  a  '*  new 
teaant,"    The  section  says  **  if  any  person  so  licensed 
«hall  remove  from  or  yidd  up  the  possession  of  the 
house  specified  in  the  licence,  it  shall  be  lawful  for 
the  justices  to  f^rant  to  any  new  tenant  or  occupier  of 
sny  house  havmg,   &c.,  become  unoccupied.*'    That 
must  mean  the  immediate  new  tenant,  not  one  who 
hd  already  obtained  a  licence. 

\  Grantham,  J. — ^The  only  question  is,  whether  the 
justices  had  jurisdiction  to  grant  a  licence  under  sec- 
^^  14  when  they  had  already  granted  a  licence 
^der  that  section  to  the  same  tenant.  I  think  not. 
If  they  could,  there  would  be  nothing  to  prevent  a 
ttan  going  on  year  after  year  renewing  applications 
for  such  Hcences  as  a  "new  tenant"  for  the  rest  of 
hulife. 

-ff«/e  discharged. 

Solicitor   for  the  applicant,   R,    White,  for  J,  A, 
Thonm,  Swansea. 

Solicitor  for  the    justices,   Ji,    White,   for  Jenkia 
•^OMB,  Swansea. 


March  24. 


Prob.  Div.  &  Adm.  Div.  ) 
Divorce.  ) 

Lewin  V,  Lewix.  (a.) 

Divorce — Judicial  aejKtration — Matrimonial  Causes  Act^ 
1878  (41  &  42  Vict  c,  19),  s,  4—24  &  25  Vict.  c.  100, 
«.  43 — Aggravattd  assault — Order — Wife  not  bound  to 
cohabit  with  husbands- Appeal, 

A  husband  mas  convicted  be/ore  justices  of  an  aggrcb- 
vated  assault  on  his  wife  under  section  43  of  24  db  25 
Viet.  c.  100,  and  they  inflicted  a  fine  of  forty  shillings. 
They  also  made  an  order  under  section  4  of  the  Matri- 
monial Causes  Act,  1878,  that  the  wife  should  be  no 
longer  bound  to  cohabit  with  her  husband,  and  for  main- 
tenancc,'    The  husbajid  appealed  to  this  court. 

Held,  that  section  4  of  the  Matrimonial  Causes  Act, 
1878,  gave  no  appeal  from  the  conviction  for  the  aggra^ 
voted  assault,  but  only  from  the  order  made  under  iJutt 
section  for  separation  and  mai7itenance. 

Appeal  from  a  decision  of  the  justices  sitting  m 
petty  sessions  at  East  Harling  in  the  county  of  Norfolk, 
convicting  Charles  Sutton  Lewin,  under  section  43  of 
24  &  25  Vict  0.  100,  of  an  aggravated  assault  upon 
his  wife,  and  making  an  order  under  section  4  of  the 
Matrimonial  Causes  Act,  1878,  that  the  wife  should  be 
no  longer  bound  to  cohabit  with  her  husband,  and 
ordering  him  to  pav  a  weekly  sum  for  maintenance. 
The  justices  inflicted  a  fiiie  of  40s.  and  refused  to  state 
a  case, 

Poyser,  for  the  appellant. — ^The  conviction  for  the 
aggravated  assault  is  bad  on  the  face  of  it.  Section  42 
of  24  &  25  Vict.  c.  100  gives  the  magistrates  power 
to  inflict  a  penalty  of  £5  or  two  months*  imprisonment 
for  an  assault.  Section  43  only  applies  "  if  the  assault 
or  battery  is  of  such  an  aggravated  nature  that  it 
cannot,  in  their"  (the  magistrates)  **  opinion  be 
sufficiently  pimished  under  the  provisions  hereinbefore 
contained.'*  The  fine  of  40s.  here  infiicted  comes  within 
the  provisions  of  section  42,  as  the  magistrates  haye 
held  that  the  fine  which  can  be  imposed  by  that 
section  is  sufficient,  and  by  inflicting  so  small  a  penalty 
they  have  prevented  the  husband  appealing  to  quarter 
sessions ;  the  appeal  is  therefore  to  this  oourt  by  the 
provisions  of  the  Matrimonial  Causes  Act,  1878, 
which  provides  that  all  orders  made  imder  section  4 
shall  be  subject  to  appeal  to  this  court.  The  order  is 
made  under  that  part  of  the  section  which  provides 
that ' '  if  a  husband  shall  be  convicted  of  an  aggravated 
assault  within  the  meaning  of  24  &  25  Vict.  c.  100,  s. 
43,  upon  his  wife,  the  court  or  magistrate  before  whom 
he  shall  be  so  convicted  may,  3  satisfied  that  the 
future  safety  of  his  wife  is  in  peril,  order  that  the  wife 
be  no  lonser  bound  to  cohabit  with  her  husband. '  *  Here 
the  jurisdiction  never  arose,  as  there  was  no  proper 
conviction  under  section  43.  The  evidence  shows  that 
there  was  no  aggravated  assault.  In  any  event,  I  am 
entitled  to  go  into  the  evidence  to  show  that  the 
magistrates  were  wrong  in  finding  that  the  future 
safety  of  the  wife  was  in  peril.  [He  then  referred  to 
the  facts.] 

H,  Browne,  for  the  respondent, 

Jeune,  J. — ^The  only  question  in  this  case  which  I 
have  to  decide  is  whetiier  the  magistrates,  on  the 
evidence  before  them,  were  right  in  finding  that  the 
future  safety  of  the  wife  was  in  peril.  It  has  been  sug- 
gested that  a  larger  and  more  difficult  question  is  in- 
volved— viz.,  whether  the  conviction  for  tho  agnavated 
assault  was  rightly  made— but  I  do  not  think  I  have 
any  right  to  entertain  that  question.     In  my  view  the 

;a.)  ^p3rted  by  J.  Geraud  LAiN'a,'Es(i.,  Barristcr- 
at-Law. 
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High  Court. 


In  the  GrooDs  OF  Sm  J.  E.  Boehm  (Deceased). 


High  Court. 


Act  of  Parliament  41  &  42  Vict.  o.  19,  s.  4,  means 
what  it  says.  It  gave  an  appeal  to  this  tribunal  from 
80  much  of  the  jurisdiction  as  the  Act  of  Parliament 
conferred  on  the  ii^erior  court.  It  cannot  be  con- 
tended that  I  am  not  bound  by  the  decision  in  Woods 
T.  Woods,  33  W.  K.  323.  10  P.  D.  172,  and  Powell  v. 
Powell,  14  P.  D.  177,  38  W.  E.  Dig.  98,  and  those 
cases  appear  to  me  to  cover  all  the  ground  in  this  case 
except  the  point  I  have  stated.  '  The  conviction  must, 
therefore,  be  taken  to  be  good,  although  the  fine 
imposed  is  not  so  large  as  required  by  section  43  of 
'  24  &  25  Vict.  c.  100.  It  is  said  ih&t  there  ought  to 
be  an  appeal  because  if  the  magistrates  had  fined  in 
the  full  amount  provided  by  that  section  there  would 
have  been  an  appeal,  and  therefore  tiiere  must  be  an 
appeal  here*  All  this,  however,  only  goes  to  show 
good  reason  why  there  should  be  an  appeal,  but  does 
not  show  that  there  is  one«  If  there  is  any  hardship 
it  seems  to  me  limited,  because  41  &  42  Yict.  c.  19 
ffives  an  appeal  in  every  case  where  the  provisions  of 
uiat  statute  are  acted  upon.  Assuming,  then,  Ihat 
there  is  a  good  conviction  for  an  aff&ravated  assault, 
an  examination  of  the  evidence,  if  I  have  the  right  to 
examine,  convinces  me  that  the  magistrates  came  to  a' 
very  sensible  conclusion,  and  that  they  had  reasonable 
grounds  for  finding  that  the  future  safety  of  the  wife 
was  in  peril.  I  dismiss  the  appeal  with  costs,  but  if 
necessary  give  leave  to  appeal. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellant.  Storey  <&  Cowland. 

Solicitors  for  the  respondent,  F.  A,  E.  Doyle,  for 
Cluttock  &  Woods,  Norwich. 


Prob.  Div.  &  Adm.  Div.  1  -m-ow^k  ^  in 

Probate.  /  ^^^^  ^'  ^^• 

In  the  Goods  of  SiB  J.  E.  BoEHM  {deceased),  (a.) 

Probate — Will — Intention  to  give  equally  to  two — Name 
of  first  legatee  repea^d — Execution  in  ignorance  of 
mistake — Grant  omitting  7iame  in  second  legacy, 

A  testator  instructed  his  solicitor  that  he  wished  to 
give  £10,000  to  each  of  his  daughters,  G,  and  F,,  hut  hy 
inadvertence  G,*s  name  was  inserted  in  the  draft  and  in 
the  will  in  both  clauses,  FJ^s  name  being  omitted  from  the 
second,  where  it  ought  to  have  been.  The  draft  was 
brought  to  the  testator,  but  not  read  over  to  him,  an 
epitome,  in  which  the  names  were  correctly  stated,  being 
read  instead.  The  will  was  executed  by  the  testator 
without  being  read  to  or  by  him,  and  in  ignorance  of  the 
mistake. 

Held,  that  the  court  would,  on  motion,  laith  the  consent 
of  all  parties  interested,  grant  probate  of  the  will  omitting 
the  name  of  G,  from  the  second  of  the  two  clauses,, 

Motion  for  grant  of  probate  of  the  will  of  Sir  J.  E. 
Boehm,  B.A.,  deceased,  omitting  in  two  places  in  the 
latter  of  two  clauses  of  gift,  the  name  '*  Ueorgiana.'* 

The  testator  died  on  the  24th  of  December,  1890, 
leaving  a  will  duly  executed,  bearing  date  the  12th  of 
December,  1889.  The  testator's  instructions  to  his 
solicitor  were  that  two  sums  of  £10,000  each  should 
be  set  apart  to  be  settled  to  the  use  and  benefit  of  his 
two  unmarried  daughters.  Miss  Georgiana  Boehm  and 
Miss  Florence  Boehm,  and  Iheir  cmldren,  after  the 
death  of  his  wife. 

By  inadvertence  the  word  "  G^rgiana  '^  was  in- 
serted in  both  the  clauses  of  the  draft  will,  and  the 
word  "  Florence "  omitted  altogether,  so  that  there 

(a.)  Beported  by  J.  Gerard  Laing,  Esq.,  Barrister- 
at-Law. 


were  two  gifts  of  £10,000  to  Miss  Georgiana  Boehm. 
The  draft  was  taken  to  the  testator,  but  only  la 
epitome,  which  contained  the  name  of  "  Flofoioe," 
was  r^id  to  him.  The  will,  which  was  engroMed 
from  the  draft,  and  therefore  contained  the  mm 
mistake,  was  not  read  over  to  the  testator  at  the  time 
of  its  execution,  and  his  attention  was  not  drawn  t» 
the  mistake,  which  was  only  discovered  after  bii 
death. 

March  3,—Bayford,  Q,C.,  and  Barnard,  for  tl» 
executors, 

B,  M,  Middleton,  for  Miss  Georgiana  Boehm, 

B,  Dexine,  for  Miss  Florence  Boehm  (now  Mr^ 
Florence  Kingscote),  and 

Crosse,  for  the  other  members  of  the  family,  all 
consented  to  the  application. 

Cur,  adv,  vuU, 

March  10. — Jeune,  J. — ^I  am  asked  to  grant  pro- 
bate of  the  will  of  Sir  Joseph  Fidgsr  Boehm  witib 
the  word  *'Gtorgiana"  omitted  in  two  plaoes,  in 
what,  on  the  face  of  the  will,  professes  to  be  a  gift  m 
her  favour.  I  had  some  doubt  aboat  deciding  fiiit 
matter  on  motion,  but  as  representatives  d  all 
existing  interests  agreed  to  its  being  so  decided,  and 
future  interests  wm  be  protected  rather^  than  p«- 
judiced  by  this  mode  of  dealing  with  this  queitmi, 
I  see  no  objection  to  adopting  it. 

It  is  dear  from  the  evidence  that   the  testator 
intended  to  give  £20,000  in  equal  moieties  to  tnate» 
for  each  of  his  daughters,  Florence  and  Geoigiaaa. 
and  the  instructions  for  the  will  correctly  expnm 
this ;  but  the  draftsman,  instead  of  inserting  in  tbfr 
draft  of   the   will    a   clause'  of  gift    in   favour  of 
Georgiana,  and  then  a  similar  daose   in  famm  of 
Florence^  inserted  the  name  of    Qeor^antk  in  th» 
second  clause  as  well  as  in  the  first.     It  is  proved  fiat 
the  testator  did  not  read,  or  have  read  over  to  faimt 
the  will,    but    did  read  what   professed  to  be  aa 
^tome  of  it,  such  epitome  being  in  aooordanoe  wift 
the    instructions,    and    oorrecuy    representing  ^ 
testator's  intentions.    In  a  sense,  therafore,  the  void 
''  G^rgiana  *'  was  clearly  inserted  in  the  two  piaoei 
in  question,  in  error,  though  the  real  and  oompkle 
mistake  was  in  not  inserting  Florence  in  plaoa  of 
Georgiana.    In  view  of  the  case  of  MorreU  v.  Mcrrdl^ 
30  W.   B.   491,    7   P.   D.   68,    following  FulUm  r. 
Andrew,   23  W.   B.   566,    L.   B.    7   K   &  L  App. 
448,   and  the  earlier  authority  of  In  ike  Goods  ^ 
Duane,  2    Sw.    &   Tr.    590,    10  W.   R.  Plob.  Kg. 
9,  miflrtake  is  to  be  regarded  as  a  question  of  fi^ 
depending  on  the  circumstances  of  each  case,  and 
thm  is    now   no   difficulty  in    drcomstaooea  mA 
as    those    of   the    above    cases   in   striking  out  * 
clause,  or  a  single  word,   if  shown  to  have  ban 
inserted  by  mistfJce.    Indeed,  in  the  present  oase  » 
such  difficulty  occurs  as  arose  in  Fuiton  v.  AndfW, 
in    reference    to    the  decisions  in    AUer  v.  Jtha- 
son,  L.  B.  1  P.  &  D.  665,  17  W.  B.  Prob.  W|.9» 
Guardhouse  v.  Blackburn,  14  W.  B,  463,  L.  B.  I  P.  * 
D.  109,  and  Harter  v.  Harter,  21  W.  B.  341,  L.  B^ 
P.  &  D.  11,  from  a  presumption  of  knowledge  and 
approval  arising  from  the  reading  of  or  the  hsaiing 
of  a  will  read,  by  a  competent   testator,  becnv 
here  the  evidence  is  that  uie  testator,  i^^^'^^? 
the  epitome,  never  read  the  will  or  heard  ii  read. 
My  difficulty  at   tiie   argument  was  thai,  in  v 
above  cases,  to  strike  out  the  word  or  woida  in- 
serted in  error  left  the  will  what  the  testatorm- 
tended   it  to   be.      Here,  to  strike   ovt  the  wort 
Gtorgiana  and  to  leave  a  blank  in  its  place  does  not 
leave  the  will  what  the  testator  intended  it  to  w, 
and  I  am  not  aware  that  tiiere  is  any  exact  aotfaon^ 
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«rn.»-..i  THE  WEEKLY  REPORTER. 

5T7 

OiTir  :w  f»"?T(i-:. 

Atekt  r.  WooB, 

CorXT  OF  AlTKiLl. 

ft  ^wnri.  dd  :«f  s  wiH  vsder  tiieie  arcn^ 
Tny  sMe  -vrciii  seem  to  be  t2ie  aune  as  it 
r»  lisiSL  it  Jf  *— r,r  T.  Jficrw?  if  tlie  jmy  b«d 
finnuMtwi  not  merHTin  bariiiff 
i:cTr.~  ODi  in  not  baTin^  pot  in  ti]^ 
JBBfir  ToniyT-  ~  insr  Izniidx^d  ^  jiwlyH  of  "*  fortr  '^ 
— « *»!-  ixry  Bar  it  iikSL.  susrered  the  wicotxI  que*- 
lioL  nc  7:  "HiffTg  xSsptBitT  from  tite  vsr*  in  widcai 
An-  caL  !Sit  cttsec  3C  /*.  *iif  <?f.fc*  <  f  Bvt}.*l.  36 
V/l.  ZIS.  li.  P.  D.  7,  and  /«.  fv?  fA-t-i*  f/' 
Bwadt^  ..  '^;S>  L«nrlbne»  B^^  K.  &  ^35,  re£er,  I 
ftnk.  axi>r  -:•:  -at*  oaupLQjp  of  rlgrinai  enxHS ;  md 
fte  iMETiiiPt  n:  liif^  Juikia]  Committiee  of  the  Ptxry 
CbHK£  2.  Z  !#>'>«¥  T.  ^'/».»i^«.  dCt  W.  R.  709,  7  App. 
Ok.  2i^  Tfcjcm^  x:>  like  drScohj  of  rejectii^  wcffos 
■hm.  HidL  rfHafgj.Tn  kiieES  lite  sense  of  those  vhich 

Bm  I  Tirmr  -amx  -dte  i^ilic«tkn  of  the  pdndple  of  , 
Miftasp  inn  ft  wjTi  ciflBEcnr  inserted  in  nostafce  msT  he 
■liiT  CESfiD^AS — sf  ii    be  sn    I'rtPiwirm — to 
ms:  flfec:  of  23  Rjectkn  nisj  be  to 

i.vtm  insensukie  m  clsiue  of  which  it  I 
.  pBTL     If  aperaop  by  frsnd  obUined  the  sub-  | 
1  of  X2»  mmsDt  far  that  of  snnthpr  in  m  wiD  it 
mmiiiht  fSOBBCfr  id  ids  nazzie  oooM  not  be  struck  oat. 
attko^^ihe  resi  of  the  dsase  in  which  it  oomued  . 
bcMMeihgi^anumiii^eai.    It  may  be  that  in  the  < 
T^C"  cDBCt  OS  irtJ*^"*g  out  the  nsjne  m 
Lw£Ilbe  OB  the  ooostiiictian  of  the  vilL  as  it 
z«nd  vo  cany  oat  the  tsBtators  intcntians 
Bhr.     It  is  not  ior  me  to  decide  thai.     Bat  , 
evn  n  to  fWiTiLf^  ODl  a  iismf^  msBcted  in  mm    and  t 
lencablkiikhaveiiot  liie  effect  of  giving  fall 
jo1kt  taSBLor  s  wishes.  I  do  not  see  why  we  shooid 
■ot,  n  iv  as  w«>  csbl.  ihong^  we  any  not  oanpkcehr, 
OBiyoat  ias  isfieatxaoBB.     I  am,  therefore;  wijjing  to 
fftttt  ptoin&e  of  tins  will  as  jjufvd  with,  the  onus- 


sini 


¥lareBoe   Singsoote,    Strma^ 


nmifUU,M%  for  

Sofirilan  for  liie  cxaeotoit  and  the  other  parties. 


CHxt  tfflffcaL 


ftcRS  Chan.  Dir.  Joly  L. 

Atezt  r.  Wood,  (o.) 

(kfyrifkir-rv^b^—Taixaiim--^  FvJI  oorfi  "— Oi^psm'c/*/ 
Jrf,  1*42  ,5  ^  «  rid.  CL  45),  «.  26. 

The  term  ^fvJl  cude^  in  mxUfrn  M  c/ ike  Co^nfrifU 
Adj  1S42,  mertiy  maatas  crdta^ry  cotU  om  ietuftth  partw 

Irwine  r.  BedfidL,  ^  B.  k  Aid,  796,  osuf  Jameson 
».  Trevdysn,  3  IT.  £.  172, 10  JEr,  74S,  apprxwd. 

Appeal  froBB,  ICoith,  J. 

The  pUntift  in  tins  aetaon  had  aoed  thedeteidants 
iniwpectirfanalkeediiiliJMgemeulof  tlae  pUntiiEs^ 
oopjn^  in  oertsin  palJiflaons.  and  Romer,  J.,  had 
^oaae  an  otder  ^*"  ■■■■iijj^  tiae  f^M*"^^  and  (foiDowmg 
the  ^oids  of  section  36  of  the  Copyzig^  Act,  1<4^ 
(5&6Y]ctc45::  haddirecied  '^ the  foB  oasts '*  of 
the  defendante  to  be  taxed  ai^  to  be  paid  bv  the 
pUiirtaffii.  The  tszii^  master  taxed  the  defendants' 
OostB  in  the  nsasl  way  as  btAwum  party  and  partr. 
The  def endaata  objected  to  Ihd  taxalann.  and  claimed 


(a.)  Beported  by  JL  J.  Biakx,  &q.,  Banister-sit. 
Law. 


that  Ibeir  costs  dioaid  be  taxed  as  between  so&ilDr 
and  dient,  bat  the  taxing  aisrtfi  otmuled  the* 
objection,  slating  as  a  icaaon  therefor  that  it  had 
been  dooded  in  7r-."*f  t.  B^iiUh^  5  B.  ^  Aid-  796, 
and  J.j-^;f)K%  T.  rrrrv.V7*,  3  W.  B.  172,  10  Ex.  74N 
that  "'foil  oosts**  nfecrehr meant  ** ordinary  oosla  as 
between  party  and  party.**  The  defandanta  took 
oat  a  sonunons  to  reriew  taxataon,  and  Xorth,  J., 
sitting  in  chamben.  made  no  order  on  the  sammons, 
bat  gmx^  the  detendanis  leav«  to  sf^iesl  direct  to  the 
Goort  of  AppeaL 

Sectaon  26  of  the  Gcpyzi^  Ad.  1S42  o  &  6  Vict, 
c  45  \,  fcJIowing  the  words  of  awakai  S  of  S  Anne,  c 
19  ;the  fixst  Act  dealing  with  oopTiight  which  was 
repealed .,  pronrides  that  the  defrnftsnt  in  any  aetion 
brooght  in  pazsoanee  of  the  Act  any  plead  the 
general  isnae  and  sive  the  special  matter  in  evadenee, 
**andif  open  waai.  actaen  m  verdict  be  given  for  the 
defendant,  then  the  defendant  akall  have  andreoower 
his  fan  costs,  for  which  he  disll  have  the  ssme 
remedy  as  a  defendant  in  any  ease  by  law  hath.^ 

Section  10  of  the  ssaae  Aa  (foQoving  sahstaniaally 
section  5  of  ^  Anne,  c  19^  impoaes  m  penalty  of  £5 
on  every  publisher  of  any  book  who  negimlfc  to 
deiiTer  a  oopy  of  the  nssap.  when  demanded,  on 
behalf  of  oertain  poblie  Ufasanea.  snch  penalty  to  be 
reooTvred  by  siach  Hfasaaan  either  by  miiiimsij 
joxxces  or  hr  maJkm  of  debt,  **in  which  aetaon,  & 
thephantdF  diall  obtain  m  verdict^  be  diall  leeofct 
bis  costs  reaaonably  incmxed,  to  be  taxed  as  butaeen 
axt^sner  and  <&nL^ 

SecKaon  2  of  5  k  6  Yad.  c  97  (passed  in  the  ssnae 
s  the  Copypgfat  Act,  1S42^  repesls  so  mnch 
of  any  <^aase  or  prorinan  in  any  Act  prut  idiiy  that 
eitiaer  doable  or  trebMe  costs,  or  any  other  than  the 
nsnal  costs  butaeen  party  and  party,  Aall  be  re- 
covered :  ""^  prcwaded  slwaTS  that  iniJMd  of  sndi  oosta 
the  party  heretofore  cntitiBd  to  snch  doable  or  treble 
OQSts  shall  veeeive  sndi  foil  and 
as  to  all  costs,  chaiges.  an 
aboat  any  netaon  as  shall  be  taxd.** 

Tbe  ddaendants  appealed. 

A,  HcjUiMtm^  for  the  appeQaats. — Janie^m  t. 
TTrrf^ya%  and  Jr^rixe  t.  Beda4*k  were  not  eases  nnder 
the  Copyright  Arts,  bat  nnder  Acts  relatang  to  pro- 
ceedinss  on  **Dii>Uuas,'*  and  are,  therefore,  dis- 
tingaiSKable.  in  I^*t  d.  Hvde  ▼.  Oi^^iorafKw  <f  Mam^ 
cJ^etirr.  12  C.  R  474,  the' words  -fall 
b^d  to  mean  m. complete  indemnity 
attORkey  and  client.  [Tkt,  LJ.— Bat  in  that 
the  word  ^  expenses"  was  used  as  weD  as  fall  costs.! 
Brthenseof  the  word  "^fall"  qnslifjring  the  word 
-costs '"  in  sectacn  26  of  tiae Gopyzight  Act.  lSi2,  the 
licsgislataie  <ieaily  intwaiffd  sooae^ing  beyond  the 
nsoal  costs  butaeen  party  and  party,  and  that  brings 
the  defendbnts  within  sectaon  2  of  d  k6Tici.c  97, 
and  entitles  them  to  reoeiv«  foil  iislfmnitj  for  all 
costs,  charges,  and  4Mw^fnMMmL.  Again,  in  sectaon  10  of 
the  Gc^yxight  Act,  lSi2.  the  woids  **  to  be  tsxed  as 
between  altoRaey  and  daent"  arensed,  and  ai 
sdtoted  fior  the  woids  '^foll  costs^  in  the 
swtaon  .sectaon  5^  of  the  Act  of  Anae.  Farther,  in 
all  the  other  Acts  gxanting  m  monopoly  [f^y^  the 
Ptetsnt  Acts  and  the  Engxmvings  Act;  ihe  policy  of 
the  liBgtslatnre  has  been  to  give 

:  see  section  31  of  the  Balients  Act.  ISSS. 


AMytr  H.  Swips,  far 
not  called  on. 


LixPLEY,  lU.— l!be  qneation  missd  by  this  sppeal 
is  as  to  what  is  meant  by  tiie  i  narniinn  "fall  costs** 
a$  nsed  in  sectaon  26  of  *tiie  Oof^fi^^  Ad.  1M2  [o  k 
6  Tict.  c  45V  If  the  aaatter  were  res  «r:Ta,  there 
woold  no  donbt  be  n  good  deal  in  Mr.  Hcppkinson^s 
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argument  that  the  expression  '*  full  costs  "  must  mean 
something  more  than  ordinary  party  and  party  costs. 
But  the  term  had  been  frequently  used  in  Acts  of 
Parliament  prior  to  the  Copyright  Act,  1842,  and 
it  must  have  been  well  known  to  the  Legislature  in 
1842  to  have  been  often  interpreted  by  the  courts  of 
common  law  as  meaning  merely  **  ordi]|py  costs  as 
between  party  and  party."  In  Irwine  v.  Reddishy 
decided  in  1822,  it  was  held  that  there  was  no  dis- 
tinction known  in  law  between  costs  and  **  full  costs," 
and  in  point  of  practice  no  difference  in  the  mode  of 
taxation;  and  Jamieson  v.  Trevelyan  is  to  the  same 
effect.  There  has  been  no  decision  to  the  contrary, 
and  the  expression  "  full  costs  "  has  been  used  in  all 
the  Cop3rright  Acts  from  the  time  of  Anne.  It  is  true 
that  in  section  10  of  the  Copyright  Act,  1842,  which 
replaced  section  d  of  the  Act  of  Anne,  the  expression 
'*  costs  reasonably  incurred  to  be  taxed  as  between 
attorney  and  client"  is  used  instead  of  the  expression 
*'  full  costs  "  used  in  section  5  of  the  Act  of  Anne ; 
but  I  think  that  only  shows  that  that  is  the  meaning 
to  be  put  on  those  words  in  that  particular  section, 
which  relates  to  actions  brought  by  librarians  of 
public  libraries  aeainst  publishers  for  not  delivering  a 
copy  of  their  pumications,  and  cannot  be  construed  as 
a  general  interpretation  of  the  term  **  full  costs"  in 
other  sections  of  the  Act.  I  think  the  point  is  res 
judicata  and  that  the  taxing  master  was  right. 

Fry,  L.  J. — I  am  of  the  same  opinion.  I  think  that 
Irwine  v.  Reddish^  decided  in  1822,  was  a  judicial  de- 
termination of  this  point,  and  showed  that  '*  full 
costs  "  meant  merely  ordinary  costs  as  between  party 
and  party,  and  that  there  was  in  practice  no  mffsr- 
ence  in  the  mode  of  taxation.  Tne  Legislature  in 
1842  must  be  taken  to  have  used  the  expression  "  full 
costs  "  in  the  sense  in  which  it  had  then  been  already 
judicially  interpreted.  As  to  Mr.  Hopkinson*s  argu- 
ment foimded  on  section  2  of  5  &  6  Vict.  c.  97,  it 
assumes  that  *^full  costs"  are  costs  *' other  than  the 
usual  costs  between  party  and  party,"  whereas  it  has 
been  determined  long  ago  that  **  full  costs  "  are  the 
same  thing  as  ''  ordinary  costs  between  party  and 
party." 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Morten,  Cutler,  d:  Co, 

Solicitors  for  the  respondents,  Radford  <£;  Frankland, 


From  Chan.  Div.  March  13,  14,  26. 

I/i  re  Slevin. 
Slevin  v.  Hepburn,  (a.) 

Will — Charitable  gift — Failure  of  particular  charity 
after  testator*s  death,  but  before  payment  of  legacy — 
Lapse — Cy-pres. 

A  testator  bequeathed  a  legacy  to  a  cliaritable  institU" 
tion,  which  was  an  orphanage  voluntarily  maintained  by 
a  lady  at  her  own  expense.  This  institution  was  in 
existence  at  the  date  of  the  testator"* s  deaih,  but  it  came  to 
an  end  shortly  afterwards,  and  before  the  legacy  was 
paid. 

Held  [reversing  Stirling,  J.,  ante,  p.  284,  [1891]  1 
Ch,  373),  that  the  legacy  had  not  lapsed,  but  had  become 
the  property  of  the  orphanage  ;  and  thai,  as  the  orphanage 
had  ceased  to  exist,  the  legacy  became  applicable  by  the 
Crown  for  charitable  purposes  cy-pr^s. 

Clark  V,  Taylor,  1  W.  R,  476,  1  Drew,  642,  and 
Hayter  v,  Trego,  5  Russ,  113,  considered. 

Appeal  from  the  decision  of  Stirling,  J.,  reported 

(a.)  Beported  by  M.  J.  Bl^ke,  Esq.,  Barrister-at- 
Lc\r. 


anU,  p.  284,  [1891]  1  Ch.  373,  where  the  fictB  w 
fully  stated. 

Ingle  Joyce,  for  the  Attorney-General,  the  appel- 
lant.— ^The  judge  below  considered  himself  bound  br 
Clark  V.  Taylor,  1  W.  E.  476,  1  Drew.  W2.  Hot 
case,  if  correctly  reported,  is  not  in  accordsnoe  iritib 
Hayter  v.  Trego,  b  Buss.  113,  which  was  not  died  ia 
Clark  V.  Tayhyr, 

He  also  cited  Attorney-General  v.  Frat/wca,  W.X., 
1866,  p.  280. 

Welby  King,  for  the  respondents,  the  readnaiy 
legatees. — The  "orphanage  at  St.  Domimc'i,»Xew- 
castie,"  was  really  a  private  charitable  institution,  and 
in  the  case  of  failure  of-  a  private  charitable  instita- 
tion  a  gift  to  it  fails  altogether ;  it  is  otherwise  a 
the  case  of  a  public  charity  which  fails,  for  there  (be 
gift  will  no  doubt  be  applied  cy-prvs,  as  in  Euukr  v. 
Trego, 

He  cited  Clark  v.  Taylor  and  Russell  v,  KtM,  3 
Sm.  &  Gif.  264,  4  W.  R.  Dig.  131. 

R,  F,  Norton,  for  the  executors. 

IngU  Joycjs,  in  reply.  qa\.^  Attmney-Genenik  Y.Irt^k- 
mongers'  Co,,  2  Beav.  313»  2  My.  &  K.  576.  10  a  4 
F.  908 ;  In  re  Prison  Charities,  L.  B.  16  Eq.  129,  21 
W.  E.  Dig.  47  ;  Attorney-General  v.  Hankey,  L  B.  W 
Eq.  140  n ;  Tyssen  on  Charitable  Bequests,  p.  410. 

March  20. — The  judgment  of  the  Court  (Lesbut, 
BoWEX,  and  Kay,  L.  JJ.)  was  delivered  by 

Kay,  L.J. — This  case  raises  a  question  which  sem 
only  to  have  occurred  in  two  instances  in  the  boob-* 
namely,  whetiier  a  charitable  bequest  to  an  instxti- 
tion  wmch  comes  to  an  end  after  the  death  of  tbetei- 
tator,  but  before  tiie  legacy  is  paid  over,  faik  for  tbp 
benefit  of  the  residuary  legatee,  as  in  the  case  of  i 
lapse. 

Properly  speaking,  a  lapse  can  only  occur  by  failare 
of  the  object  in  the  lifetime  of  the  testator.  But  itk 
possible  that  a  will  mi^ht  be  so  framed  as  that  s  w^ 
sequent  failure  of  the  object  of  the  charitable  gift 
might  occasion  a  resulting  trust  for  the  benefit  ci  tk 
testator's  estate.  We  have  not  beoi  referred  to  atf 
such  case,  nor  have  we  found  any. 

A  surplus  of  charity  funds  arising  from  deesy  d 
the  particular  charity,  or  from  increase  in  the  valiie  d 
the  charity  property  beyond  the  requirements  of  tb 
special  object,  has  been  treated  as  charity  property  ift 
be  administered  cy-pres.  Lord  Eldon  in  Attantf 
General  v.  Mayor  of  Bristol,  2  J.  &  W.  313.  states  a- 
pressly  that  this  is  a  settled  rule  in  case  of  a  snxpifl 
arising  from  an  increase  of  the  fund.  Atkimtf- 
General  v.  Ironmongers*  Co,  decides  the  same  poat 
where  the  object  fails  after  the  bequest  has  tata 
effect,  and  see  Attorney -General  v.  Craren,  4  W.  H 
340.  21  Beav.  392 ;  Chamberlayne  v.  BrwkeH,  21  W.  B. 
299,  L.  E.  8  Ch.  App.  2o6;  and  Mayor  of  Lyoks  t. 
Advocate-General  of  Bengal,  24  W.  K.  679,  1  App. 
Cas.  91. 

In  Attorney-General  v.  Wilson,  3  M.  &  K.  362,  a 
difference  is  suggested  where  the  will  shows  an  iiit»- 
tion  to  create  a  resulting  trust,  as  where  the  chan- 
table  purposes  do  not  CThaust  the  whole  income^ 
the  fund  which  is  dealt  with  at  the  time  of  the  <»- 
position,  but  something  is  left  undisposed  of  from  thf 
first.  . 

This  is  not  a  case  of  that  kind.  It  is  a  ompv 
legacy  of  a  sum  of  *'  £200  for  the  Orphanage  <rf  *• 
Dominic's,  Newcastie-on-Tyne."  If  it  bad  been  »• 
ceived  the  whole  mi^ht  have  been  expended  at  «J^ 
and  even  if  not  received  the  amount  mi^t  havebea 
anticipated  by  borrowing  from  a  banker  or  othenniP 
and  charging  the  legacy  with  the  amount  so  boiroww- 
Bowen,  L.  J.,  has  some  doubt  as  to  the  effect  of  theen- 
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noe,  but  Lindley,  L.  J.,  and  I,  think  the  case  must  be 
Bated  as  the  learned  judge  has  done — that,  upon  the 
idenoe,  **  the  orphanage,  though  about  to  be  discon- 
nied  at  the  be^;inning  of  the  year  1883,  had  not  ceased 
exist  at  the  time  of  the  testator^s  death  "  (see  ante,  p. 
Id,  [1891]  1  Ch.  377).  The  orphanage  did  come  to 
I  end,  however,  before  the  legacy  was  paid  over. 
I  the  case  of  a  leeacy  to  an  individual,  if  he  survived 
e  testator  it  comd  not  be  argued  that  the  legacy 
ould  fall  into  the  residue.  Even  if  the  legatee  died 
testate  and  without  next  of  kin,  still  the  money  was 
s,  and  the  residuary  legatee  would  have  no  right 
hatever  against  the  Crown.  So,  if  the  legatee  were 
coiporation  which  was  dissolved  after  the  testator's 
iftlh,  the  residuary  legatee  would  have  no  claim. 
Obviously  it  can  make  no  difference  that  the  legatee 
seed  to  exist  immediately  after  the  death  of  the 
istator.  The  same  law  must  be  applicable  whether 
was  a  day,  a  month,  a  year,  or,  as  might  well 
ippen,  ten  years  after,  the  legacy  not  having  been 
aid  either  from  delay  occasioned  by  the  administra- 
on  of  the  estate  or  owing  to  x>c^  of  the  estate  not 
aying  been  got  in.  The  legacy  became  the  property 
i  the  legatee  upon  the  death  of  the  testator,  though 
e  might  not  for  some  reason  obtain  the  receipt  of  it 
31  long  after.  When  once  it  became  the  absolute 
roperty  of  the  legatee,  that  is  equivalent  to  saying 
bat  it  must  be  provided  for,  and  the  residue  is  only 
rliat  remains  ^ter  making  such  provision.  It  does 
lot  for  all  purposes  cease  to  be  part  of  the  testator's 
state  until  the  executors  admit  assets,  and  appro- 
siate  or  pay  it  over;  but  that  is  merely  for  their 
onyenience  and  that  of  the  estate.  The  rights,  as 
letween  the  particular  legatee  and  the  residuary 
egatee,  are  fixed  at  the  testator's  death. 
These  propositions  are  so  obvious  that  it  would 
leem  impossible  to  dispute  them  without  some 
nthotity  to  the  contrary.  Is  there  any  such  autho- 
ity  ?  ia  the  case  of  Hayter  v.  Trego  Sir  John  Leach 
Md  this  very  case  to  deal  with.  A  testator  gave  a 
tt;acy  of  £500  to  a  voluntary  society  called  the 
fynouth  and  Devon  Asylum  for  the  Beception  of 
female  Penitents.  He  died  in  June,  1821,  at  which 
ime  the  asylum  was  still  in  existence,  but,  on  the 
9th  of  May,  1822,  before  the  legacy  was  paid,  the 
odety  was  dissolved.  We  have  es^amined  the  record ; 
t  is  plain  from  it  that  the  contest  was  between  the 
text  of  kin  (there  being  no  residuary  gift)  and  the 
Ittomey-C^eneral ;  and  Sir  John  Leach  decided  the 
ase  in  &e  only  way  which,  on  principle,  seems  to  us 
obe  possible — ^viz.,  that  the  nmd  must  be  applied 
or  chimtable  purposes  resembling  that  which  had 
ailed. 

It  is  said,  and  perhaps  with  truth,  that  there  was  in 

hat  case  a  sufficient  indication  of  a  general  charitable 

Btention  to  justify  the  decision,  even  if  there  hod  been 

)0  such  institution  in  existence  at  the  testator's  deatii, 

id  reliance  is  placed  on  the  more  recent  decision  of 

mdereley,  V.C.,  in  Clark  v.  Taylor.    According  to 

ie  report  in  Drewry,   the  bequest   was  £50  to  a 

ttiale  orphan  school  in  Greenwich,   patronized  by 

frs.  Enderby.     The  testator  died  in  October,  1846 

ihich  is  in  the  report  incorrectly  printed  1840),  and 

he  school   was   discontinued  in  November   of   the 

pe  year.    In  the  Weekly  Beforter  it  is  stated 

pat  the  school  was  discontinued  about  the  same  time 

pat  the  testator  died.    Neither  in  the  arguments  nor 

*  the  judgment  was  reliance  placed  upon  the  cir- 

Jtawtanoe  that  the  institution  was  actually  in  exist- 

tee  at  the  testator's  death.    In  the' judgment  it  was 

Gated  as  a  clear  case  of  lapse — that  is,  as  though 

^  was  no  such  institution  at  the  testator's  death. 

Id  the  only  matter  dealt  with  by  the  Vice-Chan- 

iUor  was  the  question  whether  on  that  supposition 

l«re  was  such  a  general  intention  of  chanty  as  to 


justify  an  administration  cy^prea.  The  Vice-Chan- 
cellor decided  that  there  was  not,  and  that  the 
residuary  legatees  were  entitled.  Hayter  v.  Trego 
was  not  referred  to.  The  only  cases  cited  were 
Cherry  v.  Mott,  1  My.  &  Cr.  123,  and  Loscomhe  v. 
Wintriiigham,  13  Beav.  87,  in  one  of  which  the 
failures  of  the  charity  occurred  in  the  testator's 
lifetime,  and  in  the  other — what  is  equivalent — ^the 
le^tee  declined  the  bequest. 

It  was  upon  the  authority  of  this  decision  of  Kin- 
dersley,  Y.C.,  that  the  learned  judge  in  the  court  below 
chiefly  rested  his  judgment,  rather,  as  we  gather  from 
his  language,  against  his  own  opinion.  We  caU- 
not  treat  Clark  v,  Taylor  as  a  decision  which  sup- 
ports the  view  he  has  taken.  It  seems  to  us  that 
all  the  Yice-Chancellor  intended  to  decide  was  that, 
assuming  the  institution  to  have  failed  in  the  tes- 
tator's iSetime,  there  was  no  such  general  purpose  of 
charity  as  would  warrant  the  distribution  cy^prci. 
We  have  not  found  any  case  in  which  the  supposed 
view  of  the  Vice-Chancellor  in  Clark  v.  Taylor  has 
been  followed.  In  the  text-books,  Tudor*  s  Charitable 
Trusts,  3rd  ed.,  p.  41  ;  Jarman  on  Wills,  pp.  246, 
247  (doubtfully) ;  and  Theobald,  p.  277  ;  and  also  by 
Lord  Hatheiley  in  Fisk  v.  Attorney-General,  15 
W.  R.  1200,  L.  E.  4  Eq.  523,  and  Stuart,  V.C.,  in 
Coldwell  V.  Holme,  2  W.  R.  150,  2  Sm.  &  G.  34.  the 
case  is  treated  as  a  lapse,  on  the  ground  that  the 
institution  had  come  to  an  end  in  the  testator's  life- 
time. If  it  decided  that  failure  of  the  institution  after 
the  testator's  death  occasioned  a  lapse,  or  on  any  other 
ground  entitled  the  residuary  legatee  to  the  legacy, 
we  are  of  opinion  that  the  decision  should  be  over- 
ruled, but  we  do  not  believe  that  anything  of  the  kind 
was  intended. 

In  the  present  case  wo  think  that  the  Attorney- 
General  must  succeed,  not  on  the  ground  that  there 
is  such  a  general  charitable  intention  that  the  fimd 
should  be  administered  cy-pres,  even  if  the  charity 
had  failed  in  the  testator's  lifetime,  but  because,  as 
the  charity  existed  at  the  testator's  death,  this  legacy 
became  the  property  of  that  charity,  and  on  its 
ceasing  to  exist  its  property  falls  to  be  administered 
by  the  Crown,  who  will  apply  it  according  to  custom 
for  some  analogous  purpose  of  charity,  as  in  Attorney- 
General  v.  Ironjnongers*  Co.,  Wilson  v.  Barnes,  38  Cm, 
D.  507,  and  the  other  cases  collected  in  Tyssen  on 
Charity,  at  p.  440. 

The  appeal  will,  therefore,  be  allowed. 

Solicitors,  Hare  &  Co,;  Grundy,  Izod,  &  Grundy, 
for  W,  Wehh,  Morpeth;  Pattison,  Wigg,  (fe  Co,,  for 
H.  E.  Richardson,  Newcastle-upon-Tyne. 


App.  Bankrupt<^.  May  29. 

Ex  parte  Ward. 
In  re  Gamoee.  (a.) 

Bankruptcy — Petition — Petitioning  creditor — Trustee  as 

to  jxirt  of  debt — Beneficially  interested  as  to  remainder 

— Joinder  of  cestui  que  trust. 

A  petition  in  bankruptcy  may  he  jjresented  by  a  creditor 
who  is  beneficially  interested  in  |xir^  of  a  debt  and  trustee 
as  to  the  other  part  without  adding  the  cestuis  que 
trustent  as  competitioners. 

The  rule  laid  down  in  Ex  parte  Dearie,  In  re 
Hastings,  33  W.  B.  440,  14  Q.  B,  D,  184,  only  applies 
to  a  bare  trustee  having  no  beneficial  interest. 

Appeal  from  a  receiving  order  made  by  Mr.  Regis- 
trar Linklater^ 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister-at- 
Law. 
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In  March,  1888,  W.  H.  Davis  obtained  a  judgment 
against  J.  Gamgee,  the  debtor,  for  £1,500.  In  March, 
1890,  Davis,  having  obtained  payment  of  £200  on 
account,  assigned  the  balance  of  the  judgment  debt 
to  R.  J.  Ward,  the  petitioning  creditor,  in  considera- 
tion of  the  payment  of  £900. 

The  sum  of  £250  was  advanced  to  Ward  by  Lord 
Egmont,  and  Ward  agreed,  in  consideration  thereof, 
that  Lord  Egmont  should  share  with  him  the  benefit 
of  the  judgment  debt — viz.,  to  the  extent  of  five- 
eighteenths. 

Two  further  sums  of  £125  each  were  advanced  to 
Ward  by  two  other  persons  for  a  like  consideration. 

Declarations  of  trust  in  favour  of  Lord  Egmont  and 
the  two  other  persons  were  made  by  Ward. 

A  bankruptcy  petition  was  presented  by  Ward 
alone,  who  claimed  to  prove  for  the  whole  debt. 

The  registrar  made  a  receiving  order. 

F.  Cooper  WilliSy  for  the  debtor. — The  petition  has 
been  irregularly  brought.  Ward,  being  a  trustee,  is 
not  entitled  to  present  a  petition  alone ;  the  cestuie 
que  trustent  ought  to  have  been  joined  as  co-petitioners, 
or  at  least  their  consent  should  have  been  obtained  to 
the  bringing  of  the  petition :  Ex  parte  Dearie,  In  re 
Hastings,  33  W.  R.  440,  14  Q.  B.  D.  184. 

Cautlej/y  for  the  petitioning  creditor. 

The  CoTJiiT  (Lord  Esher,  M.R.,  and  Lopes  and 
Kay,  L.JJ.)  dismissed  the  appeal,  holding  that  it  was 
not  necessary  to  join  the  cestuis  que  trustent  as 
petitioners.  The  rule  laid  down  in  Ex  parte  Dearie, 
In  re  Hastinga,  only  applied  to  tiie  case  of  a  bare 
trustee  having  no  beneficial  interest. 

Appeal  dismissed. 

Solicitor  for  the  debtor,  i?.  Chapman, 

Solicitor  for  the  petitioning  creditor,  0,  C,  Kent, 


From  Q.  B.  Div.  July  1. 

Ex  parte  Schofield.  (a.) 

Practice — Appeal — *'  Criminal  cause  or  matter  " — JuriS' 
diction  of  Court  of  Appeal  —  Order  of  Justices  to 
abate  a  nuisance — Mandamus  to  state  a  case — Public 
Health  Act,  1875  (38  <fc  39  Vict.  c.  55),  ss.  91,  96— 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  «.  47. 

An  order  having  been  made  by  a  magistrate  under 
sections  91  and  96  of  the  Public  Health  Act,  1875, /or 
the  abatement  of  a  nuisance  arising  from  a  factory 
chimney  sending  forth  black  smoke,  the  Queen^s  Bench 
Division  refused  to  grant  a  rule  nisi  for  a  mandamus  to 
compel  the  magistrate  to  state  a  case  for  the  opinion  of 
the  court. 

Held,  that  the  decision  of  the  Queen^s  Bench  Division 
was  a  decision  in  a  *^ criminal  cause  or  matter'*^  within 
section  47  of  the  Judicature  Act,  1873,  and  that  no 
appeal  lay. 

Application  by  way  of  appeal  from  the  Queen's 
Bench  Division  for  a  rule  nisi  for  a  mandamus  to  the 
stipendiary  magistrate  of  Manchester  to  state  a  case 
for  the  opinion  of  the  court  under  42  &  43  Vict.  c.  49. 

The  applicant  was  summoned  for  a  nuisance  arising 
from  a  chimney  in  his  chemical  factory  sending  forth 
black  smoke  contrary  to  section  91,  sub-section  7, 
of  the  Public  Health  Act,  1875,  and  the  magistrate 
made  an  order  for  the  abatement  of  the  nuisance 
under  section  96.  The  magistrate  held  that  the 
second  proviso  to  section  91  did  not  apply,  and,  con- 

(a.)  Reported  by  W.  F.  Barhy,  Esq.,  Barrister-at- 
Law. 


sequently,  refused  to  hear  evidence  to  show  that  tlfr 
furnace  was  constructed  in  such  a  manner  as  to  oqb- 
sume,  as  far  as  practicable  having  regard  to  tb 
nature  of  the  manufacture  or  trade,  all  smoke  azisDg 
therefrom.  The  magistrate  having  refused  to  state  a 
case,  the  Divisional  Court  refused  to  grant  a  role  nd 
for  a  mandamus  to  direct  him  to  do  so. 

Sir  Horace  Davey,  Q.C.  {J.  Walton  withhnn),  mofei 
by  way  of  appeal  for  a  rule  nisi  for  a  maaaamfu  m- 
above. — [Lord  Esher,  M.B. — ^Is  not  this  an  af^ol 
from  a  decision  in  a  criminal  cause  or  matter  w&m, 
section  47  of  the  Judicature  Act,  1873?  If  so,  b»: 
appeal  lies.]  This  is  a  dvil  proceeding  arising  out  tf 
a  criminal  matter.  After  Ex  parte  Whitchurch,  9 
W.  B.  922,  7  Q.  B.  D.  534,  it  must  be  admitted  W 
the  proceedings  before  the  magistrate  were  prooo^ 
ingps  in  a  criminal  cause  or  matter.  But  the  appU 
tion  for  a  mandamus  is  a  proceeding  arising,  not  *^ 
the  criminal  cause  or  matter,  but  out  of  it.  It  bas 
origin  in  a  criminal  matter,  but  it  is  not  itsdf  a  |i* 
ceding  in  the  criminal  matter. 

He  also  referred  to  Reg.  v.  Holl,  7  Q.  B.  D. 
29  W.  R.  Dig.  81 ;  Ex  parte  WoodhaU,  36  W.  R 
20  Q.  B.  D.  832;  Bell-Cox  v.  Hakes,  ante,  p.  145, 
App.  Cas.  506. 

Lord  Esher,  M.R.— We  must  stand  by  what 
said  in  Ex  parte  Woodhall.  This  is  an  appiicatzoa 
a  mandamus  to  a  magistrate  to  state  a  case  in  nM 
of  a  decision  of  his  xmder  section  91  of  iliePial 
Health  Act,  1875.  The  objection  has  been 
by  the  court  that  it  has  no  jurisdiction  to 
tiie  appeal.  The  decision  of  the  magistrate,  it  is 
mitted,  was  a  decision  in  a  criminal  cause  or 
It  is  said,  however,  that  the  application  for  a 
mus  is  not  a  proceeding  in  a  criminal  cause  or 
inasmuch  as  the  mandamus  is  only  to  require 
magistrate  to  state  a  case,  and  cannot  of  itself  ai 
the  question  whether  the  magistrate's  deciaian  in  A 
crmimal  cause  or  matter  was  right  or  wrong.  \ 
comes  to  this :  the  magistrate  was  asked  to  tab 
step  in  a  criminal  matter,  which  he  refused  to  do, 
the  mandamus  is  applied  for  to  compel  him  to  i 
that  step. 

In  Ex  parte  Woodhall  we  did  not  rest  our 
upon  the  facts  of  the  particular  case.    The 
deliberately  undertook  to  determine  when,  as  a  nik4 
general  application,  it  had  jurisdiction.    I  said:  *^ 
result  of  all  the  decided  cases  is  to  show  tiial 
words  *  criminal  cause  or  matter '  in  section  47 
receive  the  widest  possible  interpretation,    "nie 
tion  was  that  no  appeal  should  lie  in  any  *cc 
matter '  in  the  widest  sense  of  the  term,  thb 
being  constituted  for  the  hearing  of  appeals  in 
causes  and  matters."    And  later  on  I  said:  "II 
that  the  clause  of  section  47  in  qaestion  appliei  to 
decision  by  way  of  judicial  determination  of  ■ 
question  raised  in  or  with  regard  to  proceedings,  ft 
subject-matter  of    which    is  criminal,   at  wiatt* 
stage  of  the  proceedings  the  question  arises.*'   T 
appeal  in  the  present  case  is  against  tiie  dedflon 
the  Divisional   Court  refusing  an  application  Iff 
mandamus  to  the  ma^trate  to  state  a 
seems  to  me  to  come  directly  within  the  —    ^^ 
have  quoted.    The  decision  of  the  DirisomJ  Oow 
was  a  decision  by  way  of  judicial  detennination  dl 
question  raised  in  or  with  regard  to  proceedings  * 
subject-matter  of  which  is  criminaL    In  Ei  ^* 
Whitchurch  the  Queen's  Bench  Division  made  «h8^ 
an  order  for  a  certiorari  to  quash  an  order  of  ]«»• 
directing  the  defendant  to  fill  up  an  ashpit  so  as  to  l»» 
longer  a  nuisance,  on  the  ground  that  the  order  wai  ^  j 
warranted  by  sections  94  and  96  of  the  Pnhiic  Heatt] 
Act,  1875,  and  it  was  held  that  no  appeal  lay  trtm  » ; 
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iedsion  of  the  Queen's  Bench  Division.  That  was  an 
^pHoation  for  a  certiorari  to  bring  up  an  order  of 
astioes  for  the  purpose  of  having  it  determined 
fbeiker  the  justices  had  gone  wrong  in  law,  and  this 
OQit  refused  to  entertain  an  appeal.  In  the  present 
186  the  application  is  for  a  mandamtiSf  but  the 
widamua  is  for  the  purpose  of  bringing  the  matter 
«fore  the  court  upon  a  case  stated  to  enable  it  to 
eiamune  whether  the  magistrate  acted  rightly  or 
mmgly  in  point  of  law.  There  seems  to  me  to  be 
Q  distinction  between  the  two  cases.  The  court, 
berefore,  has  no  jurisdiction  to  entertain  the  appeal. 

Bow£N,  L.J. — I  am  of  the  same  opinion.  It 
I  not  disputed  that  the  proceedings  before  the 
Mffistrate  were  proceedings  in  a  criminal  matter, 
ta  indeed  Ex  parte  Whitchurch  puts  the  matter 
eyond  the  reach  of  controversy.  There  remains 
Ib  qnestion  whether  an  appeal  lies  from  the  de-< 
inon  of  the  Divisional  Court  upon  an  application 
ir  a  mandamus  to  compel  the  magistrate  to  state  a 
lie.  It  seems  to  me  that  if  we  entertained  this 
ppeal  we  should  be  going  contrary  to  all  the  cases 
Wn  Reg.  v.  Fletcher,  25  W.  R.  149,  2  Q.  B.  D.  43, 
ftd  Reg.  v.  Steel  25  W.  R.  34,  2  Q.  B.  D.  37,  down  to 
k  parte  Woodhall.  The  intention  of  the  Judicature 
jet  was  that  the  Court  of  Appeal  should  not  interfere 
^  the  criminal  procedure  of  the  country,  and  we 
boold  he  interfering  if  we  were  to  entertain  an 
ppeal  with  respect  to  an  application  for  a  man- 
HmM  to  compel  a  magistrate  to  take  a  step  in  a 
mmnal  proceeding.  The  decision  of  the  Queen's 
tech  Division  is,  therefore,  a  decision  in  a  criminal 
Mue  or  matter,  and  no  appeal  lies. 

Sat,  L.J.,  concurred. 

Application  re/used, 

'Solicitors,  Collis  <fc  Mallam,  for  Cobheit,  Wheeler,  & 
hbbett,  Manchester. 


Prom  Q.  B.  Div.  1  a      i  ^  o  i  ^    lu-     o« 

[aiidaB.Div.]|  April 7,  8, 17;  May2<. 

Dtjabdians   of   the  Poor   of  the  Parish  of 

•  BwGHTON  {AppellaiUs)  v.  Guardians  of  the 
PooB  OF  THE  Strand  Union  {Resjpondents).  (a.) 

^  law — Pauper — Settlement  by  residence — Removed 
Ufore  1876— Poor  Law  Amendment  Act,  1876  (39  <€: 
40  Vict.  c.  61),  ss.  34,  36. 

Section  34  of  the  Poor  Law  Amendment  Act,  1876, 
««8  a  settlement  in  a  parish  by  three  years^  continuous 
\tidence  therein;  and  section  36  provides  that  "  tliepro- 
0ioM  relating  to  settlement  shall  not  apply  to  any 
wpcr  removed  under  any  order  of  removal  .  .  . 
/ore  the  passing  of  this  Act." 

Held,  that  these  words  in  section  36,  "any  pauper 
inoved"  apply  otdy  to  a  person  who  was  a  pauper  at 
« lime  the  Act  wcbs  passed  and  so  long  as  he  remained 
pauper;  and  that,  therefore,  they  do  not  operate  to 
frive  of  the  benefit  of  section  34  a  person  who  had  been 
moved  under  an  order  of  removal  in  1866,  but  who  was 
ia  pauper  at  the  time  the  Act  was  passed,  and  who  had 
ticfei  wntinuously  in  one  parish  from  1870  to  1881. 

Case  stated  by  order  of  Pollock,  B.,  in  an  appeal 
ninst  an  order  for  the  removal  of  a  pauper  named 
ktilda  Gorbett,  from  the  Strand  Union,  in  the  county 
t  Ix)Qdon,  to  the  parish  of  Brighton,  in  the  borough 
(  Brighton,  made  by  two  justices  of  the  peace  for 
16  County  of  London,  and  dated  the  22nd  day  of 

I.)  Reported  by  Sir  Sherston  Baker  and  A.  P. 

*  Pebcevai.  Keep,  Esq.,  Barriaters-at-Law. 


July,  1890,  whereby  it  was  adjudged  that  the  place  of 
the  last  legal  settlement  of  Matilda  Corbett,  a  pauper 
chargeable  to  the  respondents'  union,  was  in  the  ap- 
pellcmts'  parish  of  Brighton. 

The  appellants  appealed  against  this  order  of 
removal. 

The  pauper  is  the  lawful  daughter  of  G.  and  M. 
Corbett,  and  was  bom  in  the  pari£  of  Hove  in  March, 
1862. 

By  an  order  of  removal,  dated  the  13th  of  July, 
1866,  made  by  the  stipendiary  magistrate  for  the 
borough  of  Brighton,  it  was  adjudged  that  the  place 
of  the  last  legal  settlement  of  uiq  mother  of  the 
pauper  and  of  the  pauper  herself,  then  being  an  ii^f ant 
aged  about  four  years,  was  in  the  parish  of  Blockley 
in  the  Shipston-on-Stour  Union. 

The  mother  of  the  pauper  died  about  the  month  of 
October,  1866,  and  under  the  above-mentioned  order 
of  the  13th  of  July,  1866,  the  pauper  was  duly  removed 
to  the  Shipston-on-Stour  Union  on  the  8th  of  Novem- 
ber, 1866. 

In  June,  1873,  the  pauper,  who  had  previously  been 
residing  in  service  in  tne  appellants*  parish  of  Brighton 
since  ue  year  1870,  entered  into  another  service  in 
the  same  parish,  where  she  remained  for  three  years. 
She  then  left  this  service,  and  after  residing  for  two  or 
three  days  at  the  house  of  a  friend  in  the  same  parish, 
went  direct  into  another  service  in  the  parish,  where 
she  remained  and  resided  for  about  two  years.  On 
leaving  this  service  she  again  resided  with  her  friend 
for  two  or  three  weeks  in  the  same  place  as  before, 
and  she  then  went  into  another  service  in  the  parish, 
where  she  remained  and  resided  for  about  twelve 
months.  She  then  returned  to  her  friend  in  the  same 
parish,  and  remined  with  her  until  she  went  into 
another  service  in  the  same  parish,  where  she  remained 
for  about  a  month,  namely,  until  about  tibe  month 
of  April,  1881,  when  she  went  to  Paris  to  reside. 

During  the  whole  period  between  1870  and  the 
early  part  of  the  year  1881  the  pauper  did  not  reside 
or  sleep  at  any  place  other  than  those  above- 
mentioned,  namely,  in  the  parish  of  Brighton,  nor  did 
she  at  any  time  during  that  period  receive  poor 
relief,  and  she  has  not  since  acquired  a  fresh  settle- 
ment. 

The  grounds  on  which  the  order  of  removal  now 
appealed  against  was  made  were  that  the  pauper  last 
resided  for  upwards  of  three  years  continuously  up  to 
the  year  1881  in  the  parish  of  Brighton,  and  acquired 
a  settlement  by  such  residences,  in  accordance  with 
•the  provisions  of  the  statute  39  &  40  Vict.  c.  61, 
s.  34. 

The  appellants'  groxmds  of  appeal  were — 

(1)  That  the  pauper  was  not  at  the  time  of  the 
making  of  the  said  order,  and  never  had  been,  legally 
settled  in  the  parish  of  Brighton  ;  and 

(2)  That  the  said  order  of  removal  and  the  groimds 
of  removal  relating  thereto  were  defective  and  bad, 
because  the  pauper,  having  been  removed  from  the 
parish  of  Brighton  to  the  parish  of  Blockley  in  the 
Shipston  Union  under  the  order  of  removal  dated 
the  13th  of  July,  1866,  and  before  the  passing  of  the 
statute  39  &  40  Vict.  c.  61,  could  not  acquire  a 
settlement  under  that  Act,  owing  to  the  provisions 
of  the  36th  section  thereof. 

The  respondents  contended  that  the  pauper  acquired 
a  settlement  by  three  years'  continuous  residence  in  the 
parish  of  Brighton,  under  and  by  virtue  of  the  pro- 
visions of  section  34  of  39  &  40  Vict.  c.  61,  notwith- 
standing the  provisions  of  the  36th  section  of  that 
statute. 
The  question  for  the  opinion  of  the  court  was — 
Whether  the  pauper,  by  reason  of  the  facts  before- 
mentioned,  acquired  a  settlement  by  residence,  and 
was  now  settled  in  the  parish  of  Brighton,  under  and 
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by  Yirtae  of  the  provisiozLS  of  the  said  statute,  39  & 
40  Vict.  c.  61,  and  whether  an  order  of  removal  to 
Brighton  could  be  validly  made  under  tiie  statute  or 
otherwise. 

Section  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  pro- 
vides : — "  Where  any  person  shall  have  resided  for 
the  term  of  three  years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each  of  such  years 
as  would,  in  accordance  with  the  several  statutes  in 
that  behalf,  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire  a 
settlement  in  some  other  pansh  by  a  like  residence  or 
otherwise ;  provided  that  an  order  of  removal  in  re- 
spect of  a  settlement  acquired  under  tins  section  shall 
not  be  made  upon  the  evidence  of  the  person  to  be 
removed,  without  such  corroboration  as  the  justices 
or  the  court  think  sufficient." 

Section  36  provides : — **  The  provisions  relating  to 
settlement  shall  not  apply  to  any  pauper  temoved 
under  any  order  of  removal,  or  without  such  order 
under  the  provision  in  that  behalf  contained  in  the 
Union  Char^biLity  Act,  1865,  before  the  passing  of 
this  Act,  or  m  receipt  of  non-resident  relief  lawfully 
given,  or  in  respect  of  whom  any  order  of  removal 
shall  be  pending  at  the  passing  of  this  Act." 

Lumley  Smith,  Q,C,,  and  F.  C,  Oore^  for  the 
appellants. 

PoJund,  Q,C,,  and  A,  Olen,  for  the  respondents. 

Cur,  adv.  vulU 

April  17. — A.  L.  SMirn,  J.,  read  the  following  judg- 
ment : — By  order  of  removal,  dated  the  13th  of  July, 
1866,  Matilda  Corbett,  an  infant  of  about  foiu:  years 
of  age,  and  a  pauper,  was  removed  with  her  mother 
from  Brighton  to  the  parish  of  Blockley,  in  the 
Shipston-on-Stour  Union,  such  then  beiog  her  place 
of  legal  settlement. 

Four  years  after,  namely,  in  the  year  1870,  she 
returned  to  Brighton,  and  £rom  that  year  till  April  in 
1881  she  continuously  resided  there,  and  thus  attained 
the  privilege  of  irremovability  therefrom.  In  April, 
1881,  she  broke  her  residence  in  Brighton  and  went 
to  Paris,  and  ultimately,  in  the  year  1890,  she  became 
chargeable  to  the  Strand  Union. 

The  question  is,  under  these  circumstances,  to  what 
place  is  she  now  to  be  removed — to  Brighton  or  to 
Blockley.  The  justices  decided  to  Brighton,  and 
hence  the  present  appeal. 

Apart  from  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  she  would 
be  removable  to  Blockley,  such  being  her  last  place 
of  legal  settlement.  She  had  only  acquired  the 
privilege  of  irremovabilility  from  Brighton  whilst  she 
continued  to  reside  there,  and  this  privilege  she  lost 
when  she  broke  her  residence  there  and  went  to  Paris 
in  1881.  But  it  is  said  by  the  respondents  that 
section  34  of  the  Divided  Parishes  Act,  1876,  gave  her 
a  settlement  in  Brighton  by  reason  of  three  years' 
residence  there.  The  material  parts  of  section  34  of 
the  Act  of  1876  are  as  follows  : — [ffis  lordship  read 
section  34.]  This  Act  came  into  operation  on  the 
loth  of  August,  1876.  At  that  date  the  pauper  had 
resided  in  Brighton  for  six  years,  and  she  continued 
to  reside  there  for  four  more  years  before  she  broke 
her  residence,  under  circumstances  which  gave  her 
unquestionably  a  settlement  in  Brighton  under  this 
section,  whether  the  three  years'  residence  is  to  be 
computed  before  or  after  the  passing  of  the  Act. 
This  is  clear. 

But  it  is  said  that  section  34  does  not  apply  to 
the  pauper  at  all,  because  of  section  36,  and  it  is 
upon  the  true  construction  of  this  section  that  this 


case  Hinges.  fHis  lordship  read  section  36.]  Tlu 
section  comprises  four  canes  to  which  sectJon  M 
is  not  to  apply.  The  first  case  to  which  it  ihaH 
not  apply  is,  **  To  any  pauper  removed  by  order  rf 
yy^  before  the  passing  of  the  Act" ;  theseoood 


remo'v 

case  is,  *'  To  any  pauper  removed  by  consent  befoie 
the  passing  of  the  Act "  ;  the  third  case  is,  "  To  nr 
pauper  in  receipt  of  non-resident  relief";  the  fomto 
case  is,  '*  To  anv  pauper  in  respect  of  whom  any  ocds 
of  removal  shall  be  pending  at  the  time  of  the  psHs^ 
of  the  Act."  It  will  be  noticed  that  section  % 
changes  the  phraseology  of  the  party  dealt  witk  n 
sections  34  and  35  from  "  person  "  to  "  panper,"  and 
also  that  oases  one  and  two  deal  with  matten  tint 
had  occurred  before  the  passinfi^  of  the  Act  and  not 
after ;  that  case  three  apparenuy  deals  with.Diattn 
at  any  time  occurring,  whether  before  or  afla  tb 
passing  of  the  Act ;  and  case  four  to  matters  occonmg 
at  tiie  time  of  the  passing  of  the  Act.  Therefon  n 
this  section  there  are  dSperent  ways  in  wbidi  tte 
word  '*  pauper  "  may  be  read.  In  cases  one  and  two 
the  word  may  mean  any  person  being  a  panper  before 
or  at  the  time  of  the  passing  of  the  Act ;  it  onuot 
mean  being  a  pauper  after  the  passing  of  the  AcL 
In  case  thx^  it  may  mean  being  a  pauper  befoR,  it 
the  time,  or  after  the  passing  of  tne  Act  In  chb 
four  it  must  mean  being  a  pauper  at  the  time  (rf  Ad 
passing  of  the  Act.  Then  what  is  the  true  readii^of 
the  word  "  pauper  "  when  applied  to  the  present  cue? 
Is  it  to  be  read  so  as  to  take  away  the  settlement  iid> 
questionably  given  by  section  34  if  the  section  stood 
fidoneP — '*  Any  person  being  a  pauper  at  any  tiafr 
before  the  passing  of  the  Act " — or  is  it  to  he  read  » 
as  to  leave  ner  with  the  settlement  confened  bystt- 
tion  34 — ^that  is,  "  any  person  being  a  panper  at  tb 
time  of  the  passing  of  the  Act "  ?  It  is  the  last  leid- 
ing  which  I  prefer  and  apply  to  this  case.  It  0117 
w3l  be  that  the  Legislature,  by  cases  one  and  tvoift 
section  36,  intended  to  prevent  the  settlement  of  oat 
who  was  a  pauper  when  tne  Act  passed,  and  whose  legil 
settlement  had  been  then  determined,  either  by  ad- 
judication or  consent,  from  being  ripped  up  aad  tbt 
new  setUement  given  by  section  34  puioed  in  its  ste^ 
and,  indeed,  this  appears  to  me  to  nave  been  then- 
tention  of  the  Legislature,  and  that  it  did  not  intesd 
that  a  person — as  in  this  case — ^removed  when  ai 
infant,  snould  never  thereafter  obtain  tiie  benefited 
the  new  settlement  by  residence  conferred  by  section 
34,  which  is  the  point  contended  forby  theappdlanti' 
I  am  aware  that  there  are  decisions  upon  the  h& 
which  have  said  that,  in  some  instances,  at  anynte. 
the  Act  is  not  retrospective,  but,  for  the  reaww 
above,  I  have  come  to  the  conclusion  that  the  wJid 
"  pauper  "  in  section  36,  in  cases  one  and  t^^»^^ 
be  recMi  as  *'  pauper  at  the  time  the  Act  was  passed, 
and  in  my  opinion  the  judgment  of  the  jostioa  « 
correct,  and  that  the  appeal  must  be  dismissed,  to 
costs. 

Grantham,  J.,  read  a  written  judgment  to  the 
same  effect. 

May  27.— The  guardians  of  the  pariah  of  Bright* 
appealed. 

Lumley  Smith,  Q.C,  and  F.  C.  Gere,  for  thf 
appellants.— The  effect  of  section  36  of  the  Poor!** 
Amendment  Act,  1876,  is  that  a  person  who  was  ob« 
removed  before  the  passing  of  the  Act  cannot  ew 
acquire  a  settlement  by  virtue  of  that  Act     ^ 

They  cited  Heg.  v.  Guardiam  of  /pnftcA.  25  W.  Iw 
oil,  2  Q.  B.  D.  269;  Guardians  of  Sttnderle^ ^l; 
Clerk  of  the  Peace  for  Sussex,  30  W.  R  337,  8  OR.  ^ 
99;  Guardians  of  Westbury^on-SeverH  v.  (rtutnif^ 
of  Barrow-in-Furness,  26  W.  K.  372,  3  Ex.  D.  88. 

Poland,  Q,C,,  and  Aleminder  Gkn,  f or  the  respcod- 
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ents. — Section  36  is  only  a  saving  clause,  and  was 
not  meant  to  affect  any  persons  who  were  not  paupers 
at  the  time  the  Act  was  passed. 

Lord  ESHER,  M.B. — The  question  in  this  case  turns 
on  the  construction  of  section  36  of  the  Divided 
Fftrishes  Act,  1876.  No  doubt  we  must  avoid  break- 
ing any  of  the  ordinary  canons  of  construction,  and 
where  the  munmatical  interpretation  of  the  woids  is 
perfectly  <3ear  we  have  no  right  to  depart  from  it 
unless  Ihere  is  something,  either  in  the  subject-matter 
of  the  Act  or  in  the  context,  which  both  enables  and 
compels  us  to  do  so.  It  has  been  argued  before  us 
that  we  ought  to  add  certain  words  to  the  section  in 
Older  to  make  it  intelligible.  I  do  not  think  that  we 
have  any  riffht  to  do  so,  and  therefore  if  section  36 
had  referred  to  ''any  person"  and  not  to  "any 
naaper ''  I  should  have  thought  that  it  was  impossible 
lor  ns  not  to  construe  the  section  in  the  manner  for 
which  the  appellant  imion  contends.  But  while 
sections  34  and  35  refer  to  **  any  person,"  when  we 
come  to  section  36  we  find  the  words  are  changed, 
and  the  language  used  is  "  any  pauper."  It  is  an 
ordmaiy  rule  of  construction  that  when  different 
words  are  used  in  the  same  Act,  and  dealing  with  the 
aone  subject-matter,  the  alteration  in  language  has 
ffimd  facie  been  made  with  an  intent  and  for  some 
purpose.  Let  us,  therefore,  see  whether ''pauper" 
m  section  36  is  the  same  as  "person"  in  the  two 
previous  sections.  In  my  opinion  the  word  "  pauper  " 
m  section  36  is  used  to  denote  a  difference  from 
"person"  in  the  earlier  sections.  It  is  meant  to 
apply  only  to  a  person  who  is  a  pauper  at  the  passin||^ 
ox  the  Act,  and  so  long  as  he  remains  a  pauper,  but  it 
does  not  apply  in  my  opinion  to  a  person  who  was 
not  a  pauper  at  the  time  of  the  passing  of  the  Act. 
That  really  determines  this  case  for  it  is  admitted  that 
MatQda  Corbett  was  not  a  pauper  at  the  time  the  Act 
was  passed,  and  therefore  section  36  has  no  appli- 
cation to  her. 

The  great  difficulty  that  I  have  felt  in  the  case  has 
heen  that  it  was  argued  that  the  result  of  this  oon- 
stniction  would  be  to  apply  the  section  to  a  person 
who,  though  a  pauper  at  the  time  of  the  passmg  of 
fhe  Act,  subsequently  ceased  to  be  a  pauper.  I  do 
not«  however,  think  that  that  is  so.  As  I  read  the 
section  it  applies  to  a  pauper  who  is  a  pauper  at  the 
time  of  the  passing  of  the  Act,  and  so  long  as  he 
remains  a  pauper,  but  no  longer.  Directly  he 
ceases  to  be  a  pauper  he  becomes  capable  of  acquiring 
a  settlement  under  section  34,  and  the  provisions  of 
section  35  apply  to  him.  I  think  that  in  the  con- 
stmction  I  put  on  the  section  I  add  nothing  to  it.  I 
only  expand  and  explain  the  word  "pauper"  as 
differing  from  the  word  "person"  in  the  otner  sec- 


I  agree,  therefore,  with  the  decision  of  the  Divi- 
sional Court,   and  think  that  this  appeal  must  be 


Lopes,  L.J. — It  is  perfectly  dear  that  Matilda 
Corbett  had  acquired,  under  section  34,  a  settlement 
in  the  parish  of  Brighton,  unless,  under  the  provisions 
of  section  36,  she  was  prevented  from  doing  so.  The 
Act  is  one  of  consider^le  difficulty,  and  its  language 
is  far  from  clear,  but,  in  my  opinion,  while  sections 
^  and  3o  introduced  great  and  mat^aJ  alterations 
into  the  law,  section  36  was  intended  as  a  kind  of 
saving  clause  of  existing  or  pending  proceedings.  I 
entirely  agree  with  the  construction  put  upon  the 
flection  by  the  Master  of  the  Rolls.  It  apphes  to  a 
person  who  at  the  time  of  the  passing  of  the  Act  was 
a  pauper  and  had  been  removed  at  that  time,  or  who 
was  under  a  consent  order  for  removal  under  the 
ITnion  Chargeability  Act,  1865,  or  who,  by  receiving 
non-resident  relief,    admitted   his  chargeability,   or 


affainst  whom  an  order  for  removal  had  been  made 
vmich  was  under  appeal ;  and  it  applied  to  him,  as 
the  Master  of  the  Bolls  has  said,  only  so  long  as  he 
was  a  pauper. 

It  is  dear  that  Matilda  Corbett  did  not  come  under 
any  of  those  categories  at  the  time  of  the  passing  of 
the  Act,  and  therefore  she  was  capable  of  acquiring, 
and  has  acquired,  a  settlement  in  Brighton. 

Ka.y,  L.J. — I  am  of  the  same  opinion,  and  feel  no 
difficulty  whatever  about  the  case.  If  persons  are 
described  in  any  Act  of  Parliament  by  a  particular 
statue,  primd  facie  that  means  that  the  persons  referred 
to  have  that  status  at  the  time  of  the  passing  of  the 
Act.  Section  36  refers  to  any  pauper,  and  tnerefore 
it  must  mean  any  person  who  at  the  time  of  the 
passing  of  the  Act  was  a  pauper.  The  contention  of 
the  appellants  would  oblige  us  to  alter  the  language 
of  the  Act  in  a  maimer  which  we  have  no  authority  to 
do,  and  which  would,  in  my  opinion,  be  contrary  to 
the  intention  of  the  Act. 

For  those  simple  reasons  I  agree  that  the  appeal 
must  be  dismissed. 

On  the  question  whether  a  person  who  was  a  pauper 
when  the  Act  passed  can  afterwards  acquire  a  settle- 
ment I  desire  to  say  nothing. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Clarke  &  Calkin,  for 
8o7ners  Clarke,  Brighton* 

Solicitors  for  the  respondents,  J.  C.  Button  &  Co, 


From  Q.  B.  Div.  \  Jan.  19,  20 ;  April  17 ; 

[and  Q.  B.  Div.]  J  May  5. 

JoYNER  V,  Weeks,  (a.) 

Landlord  and  tenant — Covenant  to  deliver  up  premises  in 
repair — Measure  of  damages. 

Unless  sometJiing  has  taken  place  during  a  tenancy 
with  regard  to  tJie  property  demised  which  alters  the 
relationship  of  landlord  and  tenant,  the  measure  of 
damages  for  breach  of  a  covenant  to  leave  premises  in 
repair  is  the  amount  required  to  put  the  premises  into 
such  repair  as  was  originally  contemplated  by  the 
covenant. 

Motion  to  set  aside  a  judgment  of  an  official  re- 
feree. 

The  facts  of  the  case  and  the  arguments  appear 
sufficiently  in  the  judgment  of  the  Divisional  Court. 

Lumley  Smith,  Q,C,,  and  C,  M,  Chapman,  for  the 
plaintiff. 

Jelf,  Q,C,,  and  TF.  H,  Clay,  for  the  defendant. 

Cur,  adv,  vult, 

April  17.— The  following  judgment  of  the  Court 
(Wills  and  Weight,  JJ.),  was  delivered  by 

Wright,  J. — ^This  was  an  action  for  damages  for 
breach  of  covenant  by  the  lessee  of  a  house  to  keep  it  in 
repair  and  deliver  it  up  in  repair.  The  cause  was  ref  eired 
for  trial  before  an  official  referee,  who  was  to  direct 
judgment  to  be  entered  and  otherwise  deal  with  the 
whole  action  pursuant  to  order  36.  He  gave  judgment 
for  the  plaintiff  for  one  farthing,  and  ordered  him  to 
pay  to  the  defendant  the  whole  costs  of  the  action. 

The  facts  are  thus  stated  by  the  official  referee  :— 
"This  is  an  action  by  the  survivor  of  three  lessors 
of    a    house.    No.    10,    Holbom-bars,    against    the 

(cr.)  Reported  by  F.  G.  Rucker  and  A.  P.  Perceval 
Keep,  Esqs.,  Barristers-at-Law. 
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lessee  for  damages  for  breach  of  a  covenant  to 
surrender  the  premises  at  the  expiration  of  his 
lease  (which  was  dated  the  10th  of  November, 
1868,  and  expired  on  the  25th  of  March,  1889)  well 
and  sufficiently  repaired  in  accordance  with  the 
terms  of  the  lease.  The  cost  of  making  good  the 
dilapidations  was  proved  before  me  to  be  £70. 
PlamtiflTs  counsel  claimed  as  damages  the  whole 
amount  of  this  cost.  The  defendant  without  admit- 
ting liability  had  paid  into  court  £45,  but  his  counsel 
contended  that  under  the  circumstances  which  I  am 
about  to  state  I  ought  to  give  nominal  damages  only. 
On  the  20th  of  May,  1887,  the  plaintiff,  togettier  with 
several  other  persons  beneficially  interested  in  the 
reversion,  executed  a  lease  of  the  house  No.  10  to 
Samuel  Lewis,  who  was  the  tenant  of  Nos.  9  and  11, 
which  were  subject  to  the  same  trusts  as  No.  10. 
This  lease  was  for  a  term  of  twenty-one  years,  to 
commence  on  the  25th  of  March,  1889,  when  the 
defendant's  lease  of  No.  10  would  expire.  The  rent 
was  £300,  and  Lewis  covenanted  to  lay  out  £200  in 
making  alterations  to  No.  10,  and  the  adjoining 
houses  Nos.  9  and  11  for  the  purpose  of  establishing 
cpmmunication  between  them.  He  also  covenanted 
to  keep  the  premises  in  repair.  The  defendant  had 
carried  on  a  millinery  busihess  at  No.  10,  and  Lewis  a 
draper's  business  at  Nos.  9  and  1 1 ,  and  th^  object  was  to 
throw  the  three  Rroimd  floors  into  one  shop  for  Lewis's 
business.  Loamediately  after  the  expiration  of  defend- 
ant's lease  Lewis  made  thealtemtions,  and  in  the  course 
of  them  demolished  some  parts  of  No.  10  which  were 
out  of  repair,  and  the  cost  of  putting  them  into 
repair  woiud  have  been  £45.  Lewis  had  made  no  claim 
to  be  reimbursed  the'  cost  to  which  he  was  put  in  re- 
pairing, and  on  the  terms  of  his  lease  it  was  clear  that 
he  had  no  right  to  make  any  such  claim.  For  the 
defendant  it  was  urged  that  llie  plaintiff  had  suffered 
no  loss  by  the  breach  of  the  covenant,  and  therefore 
ought  not  to  have  more  than  nominal  damages.  As  a 
matter  of  fact,  the  plaintiff  had  suffered  no  loss,  and 
never  could  have  suffered  any  loss  except  in  the 
possible  contingency  of  a  failure  by  Lewis  to  perform 
the  covenants  in  his  lease,  and  a  consequent  determina- 
tion thereof.  Nothing  of  this  kind  in  fact  happened,  and 
it  was  not  suggested  that  even  if  Lewis  nad  to  be 
evicted  there  would  be  found  still  remaining  any 
of  the  dilapidations  which  the  defendants  had  left." 

The  first  question  which  arises  on  the  judgment  of 
the  learned  referee  is  whether  he  was  right  in  award- 
ing one  farthing  as  damages  on  the  ground  that  the 
plaintiff  had  su^ined  no  loss.  We  do  not  understand 
the  finding  to  be  to  the  effect  that  the  house  was  at 
the  end  of  the  term  substantiallv  as  valuable  to 
occupy,  sell,  or  let  in  its  then  actual  state  as  it  would 
have  been  if  the  covenant  had  been  duly  performed. 
What  the  effect  of  such  a  finding  would  have  been 
must  be  considered  later  on.  The  finding  appears  to 
be  at  least  consistent  with  the  view  that  the  house 
was  substantially  less  valuable  to  occupy,  sell,  or  let 
by  reason  of  the  non-repair;  and  in  subst^ce  to 
amount  to  no  more  than  this,  that  the  plaintiff  had 
before  the  end  of  the  defendant's  tenancy  happened 
to  find  another  tenant  who  for  reasons  of  bis  own 
was  content  to  give  as  much  for  the  house  as  he 
would  have  given  if  it  had  been  properly  repaired. 
If  this  is  the  correct  view  of  the  judgment,  we  think 
that  the  finding  that  the  plaintiff  has  sustained  no 
loss  is  based  upon  an  erroneous  view  of  the  law. 
The  breach  of  contract  and  a  consequent  diminution 
of  the  value  of  the  plaintiff's  interest  in  the  house — 
apart  from  any  special  circumstances  connected  with 
the  new  lease — ^being  supposed,  the  suggested  kind  of 
ademption  of  loss  appears  to  us  to  be  too  remote, 
uncexi»in,  and  acdc&ntal  to  be  properly  made  the 
ground  of  decision. 


Many  cases  mav  be  put  in  which  it  is  plaioly  im- 
material that  at  the  oopimencement  of  an  action  for  a 
breach  of  contract  the  pleuiitiff  is  in  fact  no  worse  off 
than  he  would  have  been  if  the  contract  had  been 
p^ormed.  Charity,  insurance,  an  altentbn  of 
market  values,  may  have  recouped  or  nullified  bis 
loss.  Or  it  may  be  proved  that  the  plaintiff,  if  be 
acted  as  a  prudent  man,  in  his  own  interest  woold  at 
the  end  of  the  defendant's  term  have  pulled  down  fiie 
house,  even  though  duly  repaired,  and  built  a  difSer- 
ent  kind  of  structure,  so  ihat  the  repairs,  if  done,  would 
have  been  of  no  value,  but  he  chooses  to  re-let  the 
house  in  its  ftTiatiTig  state.  In  such  a  case  it  cotOd 
hardly  be  contend^  that  he  might  not  recover  sub- 
stantial damages.  The  person  whose  breach  of  cob- 
trace  has  caused  damage  is  not  the  less  liable  became 
the  damage  has  been  made  g^d,  or  its  effect  com- 
pensated by  an  extraneous  event  of  such  a  kind  Hbti 
if  it  had  operated  the  other  way  it  would  not  haw 
increased  his  legal  liability.  Nor  does  it  seem  to  os 
that  the  relation  between  the  plaintiff  and  the  defend- 
ant is  directly,  if  at  all,  affected  by  the  terms  of  as 
agreement  mkde  by  the  plaintiff  with,  a  third  penon 
before  the  expiration  of  the  defendant's  teim.  Tbt 
agreement  might  be  rescinded  or  might  never  be  per^ 
formed.  When  it  was  made  the  parties  to  it  oonld 
not  foresee,  and  did  not  contract  on  the  basis  tbat 
there  would,  at  the  end  of  the  defendant's  tenn,  be 
any  breach  of  the  contract  to  deliver  up  in  repair. 
It  must  be  not  the  making,  but  the  performance  d 
the  new  agreement  to  which  the  supposed  effect 
would  be  attributable.  But,  if  so,  then  at  the  moment 
of  tbe  termination  of  the  defendant's  tenancy,  aad 
before  the  new  agreement  was  performed,  a  cause  of 
action  vested  in  the  plaintiff  against  the  defendant, 
and  this  could  not  be  taken  away  or  affected  by  tbe 
subsequent  res  inter  alios  acta. 

Such  authorities  as  are  to  be  found  ap}>ear  to  be 
consistent  with  this  view.  Colley  v.  Strtetou  (1823),  2 
B.  &  C.  273;  Oldershaw  v.  HoU{lUO),  12  A.  A  B.  oflO; 
and  Daviea  v.  Underwood  (1857),  G  W.  R.  103,  2 
H.  &  N.  570,  may  be  referred  to,  but  they  tbrow 
little,  if  any,  light  on  the  matter.  In  /ZatritajfT. 
Morgan  (186.5),  13  W.  R.  746,  18  C.  B.  N.  S.  776,^ 
point  came  near  to  being,  but  was  not,  decided.  There, 
before  the  end  of  a  lessee's  term,  his  lessor  bad 
verbally  agreed  to  give  a  building  lease  to  a  Bfl» 
tenant,  who,  in  fact,  entered  on  the  expiration  of  tbe 
first  term  and  pulled  down  the  premises,  and  after- 
wards (but  apparently  before  the  action)  obtained  a 
building  lease  in  conformity  witii  the  verbal  agree- 
ment. The  dilapidations  were  £22,  but  the  term  d 
the  building  lease  were  not  affected  by  the  existcnoe 
of  the  dilapidations.  The  lessor  sued  the  first  leeaee 
for  the  £22,  and  was  allowed  to  recover  tbe  fnfl 
amount.  The  argument  was  the  same  as  in  tbe  lie- 
sent  case,  that  the  plaintiff  had,  in  fact,  sustained  no 
loss.  Erie,  C.J.,  and  Keating,  J.,  declined  to  saj 
what  their  opinion  would  have  been  if,  diaing  tbe 
defendant's  term,  the  plaintiff  had  made  a  l)i^^ 
agreement  with  the  new  tenant.  Bylea,  J.,  re&d 
exclusively  on  the  fact  that  before  any  binding  agree- 
ment had  been  made  with  a  new  tenant,  a  caose  « 
action  for  the  £22  had  accrued.  Montague  Smitb,  J*f 
doubted  whether  such  a  binding  agreement  would 
have  in  any  way  affected  the  plaintiff's  ri^t  a» 
against  the  defendant.  In  Itiderwick  v.  Leech  ^1884), 
as  reported  in  the  Times  Law  Reports  (Vol.  1),  »*  P!^ 
95  and  485,  the  lessor,  at  the  end  of  tiie  tennano 
before  action,  pulled  down  the  house,  bat  Lopes,  Jn 
at  Nisi  Prim,  and  Lord  Coleridge,  C.  J.,  and  Cive,  J^ 
in  the  Divisional  Court,  held  him  entitled  to  reoowr 
the  sum  which  would  have  been  the  cost  of  Tejptff^ 
Lastly,  in  M(yrgan  v.  Hardy  (1886),  35  W.  B.  2W,  Ij 
Q.  B.  D.  770  (reversed  on  appeal  on  another  point,  bffl 
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not  appealed  on  this  point),  Denman,  J.,  came  to  a 
omilar  conclusion,  although  it  appeared  that,  owing 
to  a  change  in  the  character  of  the  neighbourhood, 
the  house  was  as  valuable  at  the  end  of  the  term 
without  some  of  the  repairs  as  it  would  have  been  if 
ih^  had  been  done. 

we  think,  therefore,  that,  both  on  j^rindple  and  on 
the  authorities,  the  ground  on  which  tne  official 
referee  limited  the  damages  to  a  farthing  is  not 
tenable. 

It  does  not,  however,  follow  either  that  judgment 
can  be  entered  for  the  £70,  or  that,  on  other  grounds, 
the  official  referee  could  not  properly  have  given 
nominal  damages  only,  and  it  is  necessarv  to  en- 
deavour to  ascertain  what  is  the  proper  rule  for  ascer- 
taining the  measure  of  damages  in  cases  of  this  kind, 
cctraneous  agreements  or  matters  being  put  aside. 
Considering  the  frequency  with  which  this  question 
mast  arise,  the  absence  of  clear  and  decisive  authority 
is  not  a  little  remarkable. 

Where  a  tenant  covenants  to  repair  during  the 
temi,  and  the  action  is  brought  during  the  term,  the 
lessor,  if  he  has  reserved  to  himself  a  sufficient  power 
of  entry,  and  has  done  the  repairs,  may,  of  course, 
recover  the  cost.    If  he  has  not  reserved  such  power, 
and  if  no  measure  of  damages  is  fixed  by  his  own  lia- 
iiHty  to  a  superior  lessor.  Lord  Holt  is  said  to  have 
held  in  Vivia7i  v.  Champion  (1705),  2  Lord  Raymond, 
1125,  1  Salk.  141,  that  the  lessor  ought  to  recover  the 
snni  which  the  repairs  would  cost.    Lord  Cranworth, 
on  the  other  hand  (when  Bolfe,  B.),  held,  in  Marriott 
Y.  Cotton  (1848),  2  C.   &  K  553,  that  the  damages 
should  be  only  nominal.     Marriott  v.  Cotton  is  stated 
to  have  been  reversed:  see  in  Bell  v.  Hay  den  y  9  Ir. 
C.  L.  Bep.  301.    Both  these  decisions  have  been  re- 
peatedly questioned  so  far  as  they  might  be  regarded 
as  laying  down  any  general  rule ;  and  it  seems  to  be 
now  settled  that  in  such  cases  tiie  jury,  on  the  one 
hand,  are  not  bound  to  give  the  cost  of  repairing,  and, 
on  the  other  hand,  are  not  limited  to  nominal  damages, 
■even  where  the  length  of  the  term  unexpired  is  so 
^reat  that  no  real  damage  can  be  proved,   or  the 
accumulated  proceeds  of  investment  of  a  nominal  sum 
would,  at  the  end  of  the  term,. provide  more  than  a 
sufficient  fund :  Doe  v.  Lowlands  (1841),  9  C.  &  P.  734 ; 
Turner  v.  Lamb  (1845),  14  M.  &  W.  412 ;  Macnamara 
Y.  Vi.icent  (1852),  2  Ir.  Ch.  Rep.  481 ;  Smith  v.  Feat, 
<1853),  9  Ex.  161,  2  W.  E.  C.  L.  Dig.  154;  Bell  V. 
Sayden  ;  Mills  v.  East  London  Union  (1872),  21  W.  R. 
142,  L.  R.  8  C.  P.  79 ;  Beattie  v.  Quirey  (1876),  Ir. 
Eep.   10   C.  L.  516,  25  W.  R.  Dig.   139  ;   Metge  v. 
Kavanagh  (1877),  L:.  Rep.  11  C.  L.  431,  26  W.  R.  Dig. 
74.     tibere  is  m  these  cases  the  less  probability  of 
injustice  to  the  lessor  in  leaving  the  jury  somewhat 
at  large,  because  the  lessor  can  bring  repeated  actions. 
But  when,   as  in  the  present  case,  the  term  has 
expired  and  damages  must  be  recovered  once  for  all, 
the  necessity  of  a  more  certain  rule  is  apparent.    Two 
measures  have  been  suggested,  the  first,  the  amount 
of   money  which  it  wUl  cost  the  lessor  to  do  thp 
repairs,  with  some  allowance  for  loss  of  rent  or  occu- 
pation during  the  time  of  reparation,  and  with  some 
deduction,  where  proper,  by  reason  of  substitution 
of  new  for  old ;   the  second,  the  diminution  of  the 
value  of  the  lessor's  es^te  by  reason  of  the  non-repair. 
In  general  they  will  both  come  to  the  same  thing, 
^and  it  can  seldom  be  the  case  that  the  diminution  m 
value  can  be  more  than  the  cost  of  repair.     It  may, 
however,   often  be  the  case  that  the  diminution  in 
value  by  reason  of  some  or  all  of  the  tenant's  defaults 
is  much  less  than  the  cost  of  making  them  good.    A 
part  of  the  structure  may  have  been  designed  for  a 
purpose  which  has  become  obsolete,  or  a  building 
may  for  many  reasons  be  found  at  the  end  of  a  term 
to  be  as  valuable,  or  nearly  as  valuable,  in  a  partially 


as  in  a  completely  repaired  state.  In  such  cases 
which  measure  is  to  preferred  ?  The  former,  the  cost 
of  repairing,  is  adopted  with  more  or  less  positive- 
ness  in  the  following  cases: — Vivian  v.  Champion 
(a<)tion  during  term) ;  Davies  v.  Underwood^  per 
Watson,  B. ;  Bawlings  v.  Morgan,  per  Montague 
Smith,  J.  ;  Woodhouse  v.  Walker  (1880),  28  W.  R. 
765,  5  Q.  B.  D.  404,  per  Lush,  J.  ;  Morgan  v.. 
Hardy  (not  reversed  on  this  point) ;  Nixon  v. 
Denham,  1  Ir.  L.  R.  100 ;  Mdge  v.  Kavanagh. 
The  latter,  the  diminution  in  value,  is  supported 
in  the  following: — Colley  v.  Streeton  (action  during 
term) ;  Doe  v.  Rowlands  (action  during  term) ;  Turner 
V.  Lamb  (action  during  term) ;  Smith  v.  Peat ;  Davies 
V.  Underwood,  per  BramweU,  B. ;  Bawlings  v.  Morgan, 
per  Erie,  C.J. ;  Mills  v.  East  London  Union  (action 
during  term) ;  Beattie  v.  Quirey  ;  Lombard  v.  Kefnnedy 
(1888),  21  L.  R.  Ir.  Ch.  D.  20i,  36  W.  R.  Dig.  113. 

In  Inderwick  v.  Leech  the  two  measures  seem  to  be 
regarded  as  identical. 

It  appears  to  ub  that  the  better  measure  is  the 
amount  of  the  diminution  of  value,  but  not  exceeding 
the  cost  of  doing  the  repairs  (with  the  addition  or 
deduction  as  above  suggested),  and  that  in  the  cases 
which  appeared  to  adopt  the  other  test  it  was  not 
intended  to  decide  that  the  cost  of  repairing  ought  to 
be,  or  can  properly  be,  given  so  far  as  it  exceeds  the 
diminution  of  value.  To  give  that  excess  might,  in 
effect,  be  to  give  an  unfair  kind  of  specific  perform- 
ance to  the  great  detriment  of  the  lessee  without  any 
advantage  to  the  lessor,  as  such,  whereas  the  proper 
function  of  a  right  of  action  for  damages  for  breach 
of  contract  seems  to  be  to  make  good  to  the  aggrieved 
party  the  damage  which  he  has  actually  sustained : 
see  Robinson  v.  Harman  (1848),  1  Ex.  850,  and  per 
Erie,  C.J.,  in  Bawlings  ^v.  Morgan. 

A  similar  rule  has  been  applied  in  an  action  for 
wrongfully  pulling  down  a  house :  Hosking  v. 
Phillips  (1848),  3  Ex.  168,  at  p.  182,  except— where 
the  value  was  personal  and  exceptional :  Duke  of  NeW' 
castle  V.  Hundred  of  Broxtowe,  4  B.  &  Ad.  273— in  an 
action  for  breach  of  covenant  to  build  a  wall :  Wigsell 
V.  School  for  Indigent  Blind  (1882),  30  W.  R.  474,  8 
Q.  B.  D.  357 — and  in  an  action  for  waste  by  removing 
son :  Wliitham  v.  Kershaw  (1885),  34  W.  R.  340,  16 
Q.  B.  D.  613.  And  compare  Pell  v.  Shearman 
(1855),  10  Ex.  766,  4  W.  R.  C.  L.  Dig.  164,  as  to 
breach  of  covenant  to  sink  a  coal  pit. 

It  may  be  urged  that  such  a  rule  will  admit  expert 
evidence  to  an  inconvenient  extent ;  but  this  is  not  a 
sufficient  reason  for  acting  upon  a  wrong  principle. 
Nor  is  this  objection  in  fact  obviated  by  the  appar- 
ently more  simple  rule  of  taking  the  cost  of  repairs. 
It  is  matter  of  common  experience  that  the  cost  of 
repairs  is  the  subject  of  oppressive  litigation. 

Applying  these  conclusions  to  the  present  case,  we 
think  that  the  judgment  of  the  official  referee  must 
be  set  aside,  but  -£at  judgment  cannot  be  entered 
for  the  £70  or  the  £45,  or  any  other  sum,  and  a  new 
trial  must  t£^e  place  (unless  the  parties  can  a^ree), 
in  which  the  question  will  be  how  much,  if  at  all,  the 
value  of  the  plaintiff's  estate  and  inter^t  in  the 
premises  was  oiminished  by  the  non-repair,  regard 
being  had  to  the  situation  and  other  circumstances, 
including  the  consideration  that  a  tenant  of  the 
adjoining  houses  might  be  willing  to  ffive  as  much 
for  the  j^aintifiTs  house  in  its  unrepaired  state  as  he 
would  luive  given  if  the  covenant  had  been  performed. 
In  this  inquiry  the  suggested  doctrine  (if  in  any  case 
correct)  that  in  actions  brought  during  the  term  the 
jury  are  never  bound  to  give  more  than  nominal 
damages,  appears  to  us  to  M  inapplicable,  notwith- 
standing the  dictum  attributed  to  Byles,  J.,  in 
Bawlings  v.  Morgan,  When  the  action  is  brought 
after  the  end  of  the  term  and  the  damages  assessed 
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according  to  l^al  principle  are  shown  to  be  of  any 
particular  amount,  we  see  no  justification  for  reducing 
them  on  the  mere  ground  that  the  plaintiff  has,  by 
i:eason  of  some  matter  not  legally  relevant,  been 
saved  from  being  out  of  pocket  or  being  recouped. 
Further,  even  if  the  referee  should  come  to  the  con- 
clusion that  the  damages  sustained  are  small,  we 
think  that  if  a  substantial  breach  of  the  covenant  has 
been  committed,  he  would  not  be  justified  in  dismis- 
sing the  action,  as  he  has  practically  done.  The 
Divisional  Court  cannot  inteHere  with  his  le^  dis- 
cretion as  to  costs,  but  in  an  action  of  this  kind, 
where  the  defendant  has  made  a  substantial  default, 
the  circumstances  must,  in  our  opinion,  be  very 
peculiar  which  could  make  it  right,  not  merely  to 
deprive  the  plaintiff  of  costs,  but  to  make  him  x>ay 
the  costs  of  the  action.  There  must  be  an  order  for 
a  new  trial ;  the  costs  of  this  motion  will  be  reserved. 

May  5. — ^The  defendant  appealed  against  this  de- 
cision. 

c/cZ/,  Q,C.,  and  Clay,  for  the  appellant. 

Lurrdey  Smith,    Q.C,  and   Chapman,  for  the   re- 
spondent. 

The  arguments  used  and  cases  cited  were  the  same 
as  in  the  court  below. 

Lord  EsHER,  M.B. — In  this  case  the  plaintiff  brings 
an  action  against  the  defendant  upon  a  covenant  in  a 
lease  that  the  defendant  would  leave  the  premises  in 
repair.    It  is  admitted  that  the  lease  has  come  to  an 
end  and  that  the  premises  were  then  left  out  of  repair 
by  the  defendant.    That  is  to  say,  ^ere  was  a  br^^ih 
01  covenant  as  between  the  plaintiff  and  defendant. 
The  plaintiff  has  proved  that  the  cost  of  putting  the 
premises  into  such  repair  as  was  originally  contem- 
plated by  the  covenant  would  be  £70.    The  defendant 
says  that  he  is  not  bound  to  pay  that  sum  to  the 
plaintiff   because   the   plaintiff  liad   really  suffered 
damages  only  to  a  nominal  extent,  or  that,  at  any 
rate,  he  was  not  liable  for  more  tlian  £45,  which  he 
accordingly  paid   into    court,    with   an    alternative 
defence  denying  liability.    The  ground  on  which  the 
defendant  establishes  his  case  is  that  during  the  time 
that  the  lease  was  running,  and  while  the  defendant 
was  in  possession  of  the  premises,  the  plaintiff  de- 
mised them  to  a  third  party,  who  covenanted  to  pidl 
down  and  alter  them,  and  to  hold  them  at  an  ad- 
vanced rent.    The  defendant,  therefore,  says  that, 
under  those  circumstances,  his  breach  of  the  covenant 
to  leave  the  premises  in  repair  did  the  plaintiff  no 
harm.     The  question  for  us  is  whether  or  -not  the 
court  is  entitled  to  take  those  circumstances  into  con- 
sideration in  estimating  the  damages   due  for  the 
breach  of  covenant.    The  case  was  sent  for  trial  to  an 
official  referee,  and  he  ^ve  the  plaintiff  one  farthing 
damages  and  ordered  Imn  to  pay  all  the  costs.    The 
plaintiff  appealed,  and  the  Divisional  Court  sent  tiie 
matter  back  for  a  new  trial,  and  in  a  long  and  most 
industrious  judgment  they  laid  down  for  the  guidance 
of  the  official  referee  fche  rule  on  which  the  damages 
ought  to  be  assessed.    Then  there  is  an  appeal  to  us, 
and  we  have  to  say  whether,  on  the  undisputed  facts, 
judgment  ought  not  to  be  entered  for  the  plaintiff  for 
£90,  and  whether  the  rule  laid  down  by  the  Divisional 
Court  as  to  the  mode  of  assessing  the  damages  is 
right  or  wrong. 

There  is  only  one  case  directly  in  point  on  the  ques- 
tion, but  there  are  a  long  series  of  dida  which  ^Erm 
a  universal  practice  which  has  always  been  exercised 
in  these  cases  as  to  the  measure  of  damages.  Such  a 
constant  practice  really  amounts  to  a  rule  of  law. 
The  rule  is  that  where  there  is  a  lease  with  a  covenant 
to  leave  premises  in  repair  the  measure  of  damages  for 


the  breach  of  such  a  covenant  is  the  amoant  wlatk 
the    landlord    proves    to    be    fairly    and   reaaoo- 
ably  necessary  in  order  to  put  the  premises  into 
that  state  of  repair  in  which  he  is  entitied  to  have 
them.    It  is  unneoeaaary  now  to  say  that  that  nde  is 
absolute  in  all  cases.    I  strongly  incline  to  tlmik  lint 
it  is,  and,  if  it  were  necessary  to  do  so,  I  should  mj 
tliat  it  was.    It  is  a  highly  convenient  role,  and  bu 
been  in  constant  practice,  and  it  saves  the  vast  expeosei 
which  would  result  if  the  inquiry  were  to  be  allowed 
to  range  over  all  sorts  of  matters  in  the  maimer  now 
suggested.     But  at  all  events,  unless  something  has 
taken  place  in  the  condition  of  the  property  wliidi 
affects  the  relationship  of  the  landlord  and  tenant 
that  is  the  ordinary  rule  for  the  ascertainment  of 
damages  in   such   cases.    That  is,   in  my  opinioQ, 
absolutely  clear.    Now  is  there  anything  here  wtidi 
has  so  altered  the  condition  of  the  premisea  as  to 
affect  the  relationship  of  the  plaintiff  and  defendant 
with  regard  to  it  ?    It  is  plain  that  there  is  nothing. 
The  transactions  between  the  plaintiff  and  a  thi^ 
party  do  not  in  any  way  affect  that  relationship.   No 
estete  passed  to  the  third  party  during  the  OQatinih 
ance  oi  the  defendant's  tenancy.      He  had  only  an 
interesse  termini  while  that  lasted,  and  he  only  got  an 
estete  in  the  premises  after  the  relationship  of  the 
plaintiff  and  defendant  as  lessor  and  lessee  had  oootf 
to    an    end.      When   that  relationship  ceased  it  is 
admitted  that  the  premises  were  out  of  repair.   Hn 
case  is,  therefore,  an  ordinary  one,  and  the  defendant 
has  nothing  whatever  to  do  with  the  transactktts 
between  the  plaintiff  and  the  third  party,  and  thfj 
can  in  no  way  be  taken  into  account  in  arrivingat  ^ 
damages.      The  plaintiff  is  entitled  to  act  on  the 
ordinary  rule  and  to  receive  the  £70  as  the  damages 
for  the  defendant's  breach  of  covenant.    Thronghoct 
idl  the  years  in  which  the  relationship  of  landind 
and  tenant  has  existed  no  case  can  be  found  wtith 
contravenes  this  rule. 

The  case  of  Morgan  v.  Hardy,  although  not  bind- 
ing on  us,  is,  as  I  have  said,  precisely  in  point,  and 
Denman,  J.,  there  lays  the  rule  down  in  plain  tenos 
after  reviewing  the  authorities  almost  as  daboratdy 
as  the  judgment  now  before  us.  Then  there  is  the 
case  of  Inderwick  v.  Leech,  which,  as  we  are  tdd,  was 
affirmed  by  this  court  on  the  authority  of  Bawlijsg$ 
V.  Morgati,  The  principle  there  laid  down  was  the 
same  as  that  which  appears  from  all  the  cases- 
namely,  that  unless  something  has  taken  place  as 
regards  the  property  itself  during  the  tenancy,  whidi 
alters  the  rehitionship  of  the  landlord  cmd  tenant,  the 
measure  of  damages  for  breach  of  a  covenant  to  leat« 
premises  in  repair  is  the  amount  which  the  repaiB 
would  cost.  Tnat  seems  to  me  a  good,  simple  wtak- 
ing  rule  and  thoroughly  intelligibfe,  while,  as  to  the 
nde  laid  down  by  the  IHvisional  Court,  with  all  defer- 
ence to  their  careful  and  industrious  judgment  I  must 
say  that  I  cannot  understand  it,  that  it  has  never  been 
heard  of  before,  and  that  it  seems  to  me  to  be  cntiray 
wrong.  In  my  opinion,  therefore,  judgment  mnst  be 
entered  for  the  plaintiff  for  £70. 

Fry,  L.J. — I  am  of  the  same  opinion.  It  must  be 
borne  in  mind  that  we  are  not  now  dealing  with  the 
case  of  an  action  brought  before  the  end  of  the  tenn, 
or  one  in  which  vis  major,  or  act  of  God,  can  be  sett? 
as  a  defence.  The  inquiry  is  simply  as  to  w 
measure  of  damages  in  the  present  case  for  not  yieW" 
ing  the  premises  up  in  repair  at  the  end  of  the  ton* 
In  my  judgment  the  ordmary  rule  which  is  laid  dowj 
in  Mayne  on  Damages,  4th  ed.,  at  p.  253,  and  ^» 
was  adopted  by  my  brother  Denman  in  Morgaf^  J» 
Hardy,  applies  here  :  **  Where  the  action  is^^"^ 
upon  the  covenant  to  repair  at  the  end  of  the  tenn  t» 
damages  are  such  a  sum  as  will  put  the  premises  imo 
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the  state  of  repair  in  which  the  tenant  was  bound  to 
leave  them."  The  same  rule  may  be  implied  from  the 
case  of  Baviei  v.  Underwood^  and  from  other  cases. 
The  rule  appears  to  me  to  be  both  simple  and 
convenient.  The  Divisional  Court  have  said  that  the 
measure  of  damages  in  such  a  case  is  the  diminution 
in  the  value  of  the  plaintiff's  estate  if  not  exceeding 
the  cost  of  the  repairs.  That  involves  at  least  two 
inquiries,  and  seems  to  me  most  complex  and  imfit 
for  the  determination  of  affairs  as  between  man  and 
man  in  a  court  of  law. 

Is  there,  then,  in  this  case  anything  which  renders 
ihejprimd  facie  application  of  uie  rule  inapplicable  P 
It  18  said  that  the  agreement  in  1887  between  the 
plaintiff  and  Lewis  has  that  effect.  But  how  can  that 
agreement  affect  the  rights  between  the  plaintiff  and 
the  defendant.  The  agreement  was  for  a  reversionary 
estate.  It  passed  no  estate  at  the  time,  but  only  an 
interesse  termini.  The  lessor  had  the  right  to  enter  at 
the  determination  of  the  defendant's  tenancy,  and  the 
moment  he  did  so  his  right  of  action  in  respect  of  the 
defendant's  breach  of  covenant  accrued.  That  right 
of  action  therefore  vested  in  the  plaintiff  before  Lewis 
acquired  any  estate  in  the  reversionary  lease.  Lewis's 
covenants  to  alter  and  rebuild  were  not  performed  at 
the  time  of  the  vesting  of  the  plaintiff's  right  of 
action  against  the  defendant.  How,  then,  can  those 
covenants  affect  the  rights  of  the  lessor  and  lessee,  and 
how  can  a  subsequent  performance  of  them  by  Lewis 
deprive  the  lessor  of  deunages  a  right  to  whidi  vested 
in  him  before  Lewis  acquired  any  estate  in  the 
premises  P  I  can  find  no  authority  for  any  such  pro- 
position. The  damages  must  be  ascertained  at  the 
time  of  the  vesting  of  the  cause  of  action  in  the  plain- 
^^    There  is  nothing  in  the  present  case  to  rebut  the 


tiff. 


ordinary  rule,  and  the  plainfiff  is  entitled  to  judg- 
ment for  the  £70  which  have  been  found  to  be  neces- 
aarjr  to  put  the  premises  into  the  state  of  repair  in 
which  the  defendant  was  bound  to  leave  them. " 

Judgment  for  tJie  plaintiff  for  £70. 

Solicitors  for  the  plaintiff,  Baker  &  Naime. 

Sohdtors  for  the  defendant,  Paul  E,  Vanderpump  & 
Eve. 


From  Q.  B.  Div. 


UirwiN'  V.  Hanson,  (a.) 


April  29. 


Highway — Trees  overhanging — Right  of  surveyor  to  lop, 
out  not  to  top,  treei^Highway  Act,  1835  (5  tfc  6  Will. 
4,  c.  50),  8.  65. 

By  section  65  of  the  Highway  Act,  1835,  pmoer  is 
givtn  to  the  surveyor,  under  certain  conditions,  **  to  prune 
and  lop  "  trees  adjoining  the  hightuay. 

Held,  that  this  gave  him  no  right  to  "  top"  the  trees 
h  cutting  off  their  tops,  biU  only  allowed  him  to  cut  off 
*oteral  hramhes. 

Appeal  from  the  decision  of  Pollock,  B. 

^e  action  was  brought  by  the  owner  of  a  number 
^treea  at^oining  the  highway,  to  recover  damages 
fiom  the  defendant,  who  was  the  assistant  surveyor 
of  parish  highways,  for  unauthorized  interference  with 
the  trees. 

It  appeared  that  by  an  order  of  the  justices,  under 
Motion  65  of  the  Highways  Act,  1835,  the  defendant 
had  been  directed  to  "  lop  and  top  "  the  trees 
belcmging  to  the  plaintiff  overhanging  the  highway. 
He  had  accordingly  lopped  the  lateral  branches  of  a 
tttunber  of  trees,  and  had  cut  off  the  tops  of  two. 

(«.)  Reported  by  A.  P.  Pebceval  Keep,  Esq.,  Bar- 
rister-at-Law. 


Pollock,  B.,  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

By  the  Highway  Act,  1835,  s.  65,  power  is  given  to- 
the  surveyor,  under  certain  circumstances,  to  **  prune 
and  lop  "  trees  growing  in  or  near  hedges  or  fences, 
and  which  appear  to  him  to  be  prejudicial  to  the 
highway  by  excluding  sun  and  wind  from  it. 

Channell,  Q.C.,  and  Trevelyan,  for  the  appellant.— 
The  Act  gives  power  to  lop,  but  not  to  top  trees.  It 
cannot  be  said  that  loppmg  includes  topping.  The- 
words  are  always  used  in  different  senses.  By  the 
Turnpike  Aot,  1822  (3  Geo.  4,  c.  126),  s.  116,  by 
which  a  similar  power  is  ^ven  to  the  survevor,  the 
words  used  are  "  prune  orlop  the  branches  of  trees," 
thus  clearly  excluding  topping. 

Kem,p,  Q.C.,  and  Claude  Flumptre,  contra. 

Lord  EsHER,  M.R. — In  this  case  the  owner  of  some 
trees  adjoining  the  highway  brings  an  action  against 
the  surveyor  for  havine  done  an  unauthorized  injury 
to  his  trees,  in  that  he  has  cut  off  the  tops  of  some  of 
them,  and  not  merely  cut  off  branches  overhanging 
the  highway.  The  plaintiff  contends  that  by  the  Act 
of  Parliament  the  defendant  had  no  right  to  do  this. 
He  certainly  had  no  such  right  at  common  law.  The 
defendant  says  that  by  statute  he  had  a  right  to  lop 
the  trees  for  the  purpose  of  admitting  light  and  aar 
to  the  highway,  and  that  although  he  has  cut  off  the- 
tops  of  some  of  those  trees,  he  was  entitled  to  do  so, 
since  he  had  power  to  lop  them.  The  simple  ques- 
tion, therefore,  is  whether  the  right  to  lop  given  by 
the  Act  includes  the  right  to  top  the  trees.  When 
Acts  of  Parliament  have  to  deal  with  general  matters 
affecting  everyone,  they  use  ordinary  language  in  its 
ordinanr  sense,  but  when  they  have  to  d^  with 
particuiar  businesses  or  transactions  in  which  certain 
words  have  a  well-understood  special  meaning,  then 
if  they  use  those  words  they  must  be  taken  to  use 
them  in  that  well-understood  and  special  sense.. 
Here  is  an  Act  dealing  with  the  cutting  back  of  trees,. 
and  the  terms  to  lop  and  to  top  are  well  known  and 
well  understood  as  having  perfectly  different  mean- 
u^gs  }yy  all  persons  who  have  to  do  with  the  cutting 
back  of  trees.  It  would,  I  think,  be  mere  pedantry 
in  us  to  assume  not  to  know  this,  but  even  if  we  were 
ignorant  there  was  abundant  evidence  at  the  trial  that 
lopping  referred  only  to  the  branches,  while  topping 
meant  taking  off  the  head  of  the  tree.  The  Act 
speaks  of  lopping,  and  does  not  authorize  topping, 
and  therefore,  in  my  opinion,  the  defendant  exceed^ 
his  authority  whenhecut  off  the  tops  of  two  of  the  trees. 
I  am  strengthened  in  this  opinion  by  referring  to  the 
Turnpike  Act,  1822,  which  in  a  similar  section  speaks 
of  "lopping  the  branches."  That  clearly  would  not 
authorize  topping,  and  so,  if  we  were  to  hold  that- 
lopping  in  tke  Act  before  us  included  topping,  we 
should  have  the  absurd  result  that  trees  adjoining 
highways  might  be  topped,  while  trees  adjoining* 
turnpikes  mi^t  only  be  lopped.  The  appeal  must, 
therefore,  be  allowed. 

Fry,  L.  J. — I  take  the  same  view.  It  is  impossible,. 
I  think,  even  in  ordinary  language  to  say  that  lop- 
ping includes  topping.  But  if  the  words  have  a 
merely  technical  meaning  there  is  abimdant  evidence 
to  show  that  it  does  not.  It  is  no  doubt  true  that  in 
some  cases  the  highways  might  be  damaged  by  the 
overhanging  top  of  a  Iree,  but  those  cases  would  be 
of  rare  occurrence,  and  in  my  opinion  the  Legislature, 
by  using  the  word  lop  in  the  Act  and  abstaining  from 
using  the  word  top,  intended  to  give  the  surveyor  tl^e- 
authority  only  to  lop  and  not  to  top  overhanging  trees. 
The  words  are  so  closely  connectea  together,  both  in 
arboriculture  and  in  the  drafting  of  deeds,  that  it  is^ 
impossible  to  use  one  without  thmking  of  the  other. 
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In  ee  Schweder*8  Estate, 


High  Coubt. 


Lopes,  L.J. — The  Act  of  Parliament  relates  to 
eountry  matters,  and  is  to  be  administered  by  country 
justices.  HBTing  regard  to  the  object  to  which  the 
Act  relates,  we  must  interpret  the  word  lop  in  the 
manner  in  which  it  is  always  interpreted  in  country 
life,  that  is,  as  not  including  *'top.''  The  words  are 
perfectly  distinct,  and  are  used  in  quite  different 
senses.    I  agree  that  this  appeal  must  bo  allowed. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  Godfrey  PowncUL 

.Solicitor  for  the  defendant,  A.  L,  Houlder, 


Wsfy  fitourt  of  §wtitt. 


Chan.  Div.  \ 
Chitty,  J.  ( 


June  9. 


In   re  Schwedbr's   Estate. 

Oppenheim  v.  Schwedee.  (a.) 
Will — Legacy  to  wife — Priority, 

Pecuniary  legacy  to  the  testator's  wife,  to  be  paid  to  her 
within  three  calendar  months  after  the  testator's  decease, 
to  enable  her  to  provide  and  furnish  a  suitable  Iwuse  and 
to. defray  any  other  expenses, 

Heldy  that  the  legacy  to  tJie  wife  had  no  priority  over 
the  other  legacies,  but  wa^  liable  to  abate  with  them  on 
the  estate  proving  insufficient  for  payment  in  full. 

Blower  v.  Morret,  2  Ves,  sen,  420,  followed. 

In  re  Hardy,  Wells  v,  Berwick,  29  W,  R,  834,  17 
€h.  D,  798,  dissented  from. 

Adjourned  summons. 

By  will,  dated  November,  1889,  Edward  Schweder 
gave  his  wife  certain  jewellery,  furniture,  ornaments, 
and  plate,  and  also  '*  the  sum  of  £600  to  enable  her 
to  provide  and  furnish  a  suitable  house  and  to  defray 
any  other  expenses,  such  pecuniary  legacy  to  be  paid 
to  my  said  wife  within  three  calendar  months  after 
my  decease,  and  to  be  for  her  own  absolute  use  and 
bcmefit,"  ThQ  testator  gave  other  legacies  and  annui- 
ties, and  with  re^^ard  to  tiie  latter  he  gave  certain 
directions  as  to  priority  inter  se,  and,  if  need  be,  abate- 
ment in  consequence. 

The  testator  died  in  1890.  His  personal  estate  was 
insufficient  to  pay  the  legacies  and  annuitiefiiin  full. 

An  originating  summons  was  taken  out  by  the 
executors  and  trustees  against  th%  widow  and  bene- 
ficiaries for  the  determination,  among  other  questions, 
whether  the  legacy  to  the  widow  had  priority  over 
the  other  legacies. 

Whitehorne,  Q.C,  and  Prior,  for  the  executors  and 
trustees. 

Byrne,  Q,C,,  aad  Ingle  Joyce,  for  the  widow.— We 
rely  on  In  re  Hardy,  Wells  v.  Borwick,  29  "W.  R.  834. 
17  Ch.  D.  798. 

Farwell,  Q,C,,  and  Swinfen  Body,  for  other  bene- 
ficiaries.—We  rely  on  the  earlier  decision  in  Bloioer  v. 
Morret,  2  Ves.  sen.  420,  followed  in  Cazenove  v.  Coze- 
nove,  61  L.  T.  N.  S.  115,  38  W.  R.  Dig.  211,  in  prefer- 
ence to  In  re  Hardy,  A  direction  as  to  the  tmie  of 
payment  gives  no  priority :  Miller  v.  Huddlestoiie,  3 
Mac.  &  G.  513.  All  the  authorities  are  considered  in 
Boche  V.  Harding,  7  Ir.  Ch.  Eep.  338. 

Corrie  and  W,  F,  Webster,  for  other  beneficiaries. 


(tt.)  Eeported  by  G.  Rowlaitd  Alston,  Esq.,  Barrister- 
at-Law. 


Chitty,  J. — It  is  well  settled  at  the  present  day 
that  near  relationship  to  the  testator  does  not  of  itseli 
give  a  legatee  priority  over  other  legatees.  It  may  be 
said  that  a  man  is  morally  bound  to  provide  for  lus 
widow  and  children,  and,  therefore,  that  the  widow 
and  children  ought  to  have  priority  over  strangers  if 
the  estate  is  insufficient  to  pay  all  the  leg^ades  in  full, 
but  the  natural  inference  or  moral  obligation  is  not  of 
itself  sufficient  to  give  preference  to  a  widow  or  child. 
It  is  also  a  well-established  rule  that  a  mere  direction 
to  pay  a  legacy  immediately,  or  within  one  month,  or 
wiwin  three  months  after  a  testator's  decease  affords 
no  evidence  of  any  intention  on  the  part  of  the  tes- 
tator to  g^ve  priority  to  that  particulcff  legacy  in  case 
of  a  deficiency  in  the  estate,  because  it  is  to  be  pre- 
sumed that  the  testator  intended  all  the  legacies  to  be 
paid  in  full  when  he  gave  them.  The  testator  iu  the 
case  now  before  me  has  miscalculated,  as  often, 
happens,  the  value  of  his  estate,  but  at  the  time  he 
made  his  will  he  certainly  intended  that  there  should 
be  equality  among  his  legatees,  and  it  probably  never 
occiured  to  him  that  his  personal  estate  would  not  be 
sufficient  to  answer  all  lus  testamentary  dispositioiis. 
Even  on  the  words  of  the  will  it  is  clear  that  the 
widow  is  not  entitled  to  any  priority,  because  there 
are  instances  where,  when  the  testator  intended  cer- 
tain annuities  to  have  a  priority,  he  has  made  e^qaeas 
provision  by  apt  words  for  such  priority. 

The  case  of  In  re  Hardy  has  been  pressed  upon  me 
as  directly  in  favour  of  the  widow's  diaim  to  priority. 
In  that  case,  the  facts  of  which  are  verv  similar  to  the 
present  case,  Malins,  Y.C,  dissented  m>m  Blower  v. 
Morret,  and  declined  to  foUow  it.  In  my  opinion  the 
Vice-Qianoellor  was  bound  by  that  case,  which  wu 
decided  by  Haidwicke,  L.C.,  as  loxig  ago  as  1752,  and 
never  questioned  by  anyone  until  it  came  before  the 
Yice-Chsmc^or.  The  case  had  got  into  the  text- 
books ;  it  is  referred  to  in  Boper  on  Legacies,  p.  423, 
4th  ed. ;.  and  had,  up  to  1881  at  any  rate,  been 
generally  accepted  as  an  authorily  on  this  very 
point.  The  Vice-Chancellor  says,  in  his  judgment 
that  Blower  v.  Morret,  is  distinguishable,  and  if  not, 
he  dissents  from  it,  and  declines  to  follow  it ;  but,  in 
my  opinion,  it  is  not  so  disting^uishable,  and  I  think, 
with  all  due  respect  to  the  learned  Vice-Chancellor, 
that  he  was  bound  by  it.  In  Blotoer  v.  Morret  there 
was  a  gift  of  a  general  legacy  of  £500  to  the  testa- 
tor's wife,  *'to  be  paid  her  immediately  after  my 
decease  out  of  the  first  money  belonging  to  me  that 
should  be  ffot  in  after  my  death,"  and  the  Loid 
Chancellor  decided,  notwithstanding  the  words  of  the 
will  as  to  immediate  payment,  that  the  legacy  wis 
liable  to  abatement,  and  tiiat  the  widow  had  no  priority 
merely  on  f^t  ground.  I  think,  therefore,  that  I 
am  constrained  by  Blower  v.  Mortet,  and  by  the  con- 
tinued course  of  me  authorities  since  that  decision  to 
dissent  from  7n  re  Hardy,  as  I  do,  and  to  hold  in 
^e  result  that  the  widow  in  the  case  before  me  hai 
no  priority  over  the  other  legatees  in  respect  of  the 
£600  legacy. 

Solicitors,  Cowlard  <fe  Chowne;  J,  E.  Fm  A  Co,; 
A,  Schweder  ;  Russell,  Cooke,  &  Co. 
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High  Cotjet. 


Bolton  u,  Salmon. 


High  Coubt. 


Bolton  t\  Salmon,  (a.) 

Principal  and  surety — Giving  of  time — Discharge  of 
personal  liability — Rdease  of  property — Tenants  in 
common — Covenant  to  pay  nwrtgage  debt — Redemption 
action — Parties. 

Where  a  surety  pledges  his  personal  credit  by  note^ 
covenant,  or  otherwise,  and  by  the  same  contract  pledges 
his  goods  or  charges  or  mortgages  his  lands  as  security 
for  the  same  dM,  any  alteration  of  the  contract  without 
his  consent  discharges  the  surety  from  all  personal 
liability,  and  releases  the  property  which  the  surety  had 
included  in  his  contract. 

Action. 

By  an  indenture  dated  the  18th  of  October,  1854, 
two  undivided  fourth  shares  in  a  freehold  farm 
belonging  to  Susan  Booty  and  the  defendant  Sarah 
Buckenham,  and  an  equitable  charge  on  the  whole 
of  the  farm  of  £850  belonging  to  the  defendant  S. 
Buckenham,  were  conveyed  to  one  Eliza  Middleditch 
by  way  of  mortgage  to  secure  the  rei)ayment  of 
£1,000  and  interest.  Sarah  Buckenham  joined  in  the 
deed  as  surety  only. 

By  an  indenture  dated  the  4th  of  September,  185Y, 
J.  C.  Buckenham,  the  defendant  S.  Buckenham,  and 
B.  S.  Buckenham  jointly  and  severally  covenanted 
with  one  Cooper  for  the  repayment,  on  the  4th  of 
March  next,  of  an  advance  of  £450  made  by  Cooper 
to  J.  C.  Buckenham,  with  interest  at  £5  per  cent., 
and  by  the  same  deed  two  undivided  fourth  shares  in 
the  above-mentioned  farm  belonging  resi)ectively  to 
J.  G.  Buckenham  and  B.  S.  Buckenham,  and  the  de- 
fendant S.  Buckenham's  said  imdivided  fourth  share 
and  her  equitable  charge  for  £850  on  the  entirety, 
were  conveyed  to  Cooper,  subject,  as  to  the  defendant 
8.  Buckenbiam's  interest,  to  the  said  mortgage  of  the 
18th  of  October,  by  way  of  security  for  the  said  sum 
of  £450  and  interest.  This  deed  was  executed  by  the 
defendant  S.  Buckenham  and  B.  G.  Buckenham  as 
sureties  for  J.  C.  Buckenham. 

J.  C.  Buckenham  having  made  other  mortgages  of 
his  interest  in  the  farm  and  of  other  property  to 
secure  the  repayment  of  advances,  subsequently 
arrange  for  the  consolidation  of  all  his  mortgages  by 
a  deed  dated  the  15th  of  December,  1884,  under  which 
the  plaintiff  G.  Bolton  was  mortgagee.  The  question 
in  the  present  action,  so  far  as  it  is  matericd  to  be 
reported,  turned  upon  whether  the  effect  of  this  con- 
solidation deed,  by  giving  time  to  J.  C.  Buckenham, 
the  principal  debtor,  without  consulting  the  surety, 
S.  Buckenham,  was  not  only  to  discharge  her  from 
all  i>ersonal  liability  xmder  the  deed  of  the  4th  of 
^ptember,  1857,  but  also  to  release  the  securities 
which  she,  as  surety,  had  included  in  that  mortgage. 

The  consolidation  deed  recited  that  J.  C.  Bucken- 
ham was  entitled  to  one  undivided  share  in  the  farm, 
subject  to  the  incimibrance  created  by  the  indenture 
of  the  4th  of  September,  1857,  and  to  other  sub- 
sequent charges  thereon  which  were  specified,  and 
that  he  was  ^so  entitled  to  other  property,  subject  to 
some  of  the  aforesaid  charges  and  other  charges 
therein  specified,  and  recited  that  J.  C.  Buckenham 
liad  apphed  to  the  plaintiff  to  advance  the  total  sum 
of  £3,200,  in  order  to  pay  off  the  before-mentioned 
several  mortgages  and  cnarges  which  he,  the  plaintiff, 
uad  agreed  to  do  "upon  havine  the  said  several 
niortgages  and  charges  transferred  to  him,  and  upon 
having  repayment  thereof  with  interest  furtner 
secured  in  manner  hereinafter  appearing,"  the  various 

(a.)  Reported  by  V.  DE  S.  PowKE,  5Jsq.,  Barrister-at- 
Law. 


mortgagees  respectively,  in  consideration  of  the  pay-> 
ment  of  the  amoimt  of  their  respective  debts,  con- 
veyed to  the  plaintiff  such  debts  **  and  the  full  benefit 
of  the  covenants  and  other  powers  and  provisions  " 
contained  in  their  respective  mortgage  deeds  for 
securing  the  payment  of  the  respective  principal  sums 
and  interest,  "  and  all  secruities  for  the  same.''  The 
one  undivided  fourth  share  in  the  farm  belonging  tO 
J.  C.  Buckenham  was,  with  other  properties,  tiien 
conveyed  to  the  plaintiff  subject  to  a  proviso  for  re- 
demption upon  the  repayment  of  the  total  amoimt  of 
£3,200  advanced  by  him ;  and  J.  C.  Buckenham  cove- 
nanted to  pay  to  the  plaintiff  the  sum  of  £3,200  on 
the  19th  of  January,  1885,  with  interest. 

By  another  indenture  dated  the  27th  of  July,  1889, 
the  rights  and  shares  of  the  defendant  S.  Buckenham 
and  R.  G.  Buckenham  in  the  farm,  so  far  as  the  same 
were  then  vested  in  the  transferees  under  the  said 
indenture  of  mortgage  of  the  4th  of  September,  1857, 
were,  according  to  the  plaintiff,  conveyed  to  him  in 
fee  simple,  subject  to  such  right  as  was  then  subsist- 
ing therein  under  such  indenture. 

Neither  the  defendant  S.  Buckenham  nor  B.  G. 
Buckenham  were  parties  to  either  of  the  two  last- 
mentioned  deeds. 

In  1889  the  defendant  S.  Buckenham  paid  off  the 
£1,000  secured  by  the  indenture  of  tne  18th  of 
October,  1854,  and  caused  the  same  to  be  transferred 
to  the  defendant  C.  E.  Salmon  as  a  trustee  for  her. 

The  present  action  was  commenced  by  S.  Bolton 
against  C.  E.  Salmon  and  S.  Buckenham  for  a  decla- 
ration that  he  was  entitled  to  redeem  the  mortgage 
of  October  18,  1854,  redemption,  and  foredosiure  of 
the  equity  of  redemption  of  the  defendant  S.  Bucken- 
ham. 

Byrne,  Q.C,  Haldane,  Q,C.,  and  Chubb,  for  the 
plaintiff. 

Jason  Smith,  for  the  defendants. 

He  referred  to  Wheatley  v.  Bastow,  7  Do  G.  M,  & 
G.  261,  4  W.  R.  Dig.  90 ;  Hodgson  v.  Hodgson,  2 
Keen,  704 ;  Holme  v.  Brunskill,  3  Q.  B.  D.  495,  26 
W.  R.  Dig.  194. 

Byrne ^  Q,C»,  replied. 

Chittt,  J. — ^The  plaintiff  claims  to  redeem  the 
mortgage  of  1854,  and,  on  redemption,  to  fore- 
close t£e  defendants  by  virtue  of  a  subsequent 
security  which  he  alleges  is  vested  in  him.  The  only 
parties  to  the  action  are  the  plaintiff  and  the  defend- 
ants Salmon  and  Miss  Buckenham.  As  a  redemption 
suit  it  is  plain  that  the  action  is  defective  for  want  of 
parties.  Mr.  and  Mrs.  Booty  are  not  parties,  nor  are 
their  interests  in  Mrs.  Booty's  one-fourtii  share 
represented  in  the  action.  The  plaintiff  claims  only 
to  be  a  siib.sequeiit  iucimibrancer.  Where  tt  mort- 
gago  ia  made  by  two  tenantB  in  common  both  of 
tiieuL  muat  bo  i>arties  to  the  action  to  redeem ;  one 
cannot  redeem  in  tho  absenco  of  the  oth«r.  A^Tiens 
two  different  estates  are  mort^i^aged,  the  jierson  enti- 
tletl  to  redeem  one  estate  cannot  bring  an  action  to 
redeem,  without  inaHng^  the  person  entitled  to  redeem 
the  other  estate  a  party  :  see  Chohmnakley  v.  VUntoii^ 
2  J,  (fe  W,  Ki4,  For  this  purpose  there  is  no  differ- 
ence between  a  mortgage  of  two  different  estates  or 
two  umUvided  shares  of  the  aame  estate.  Towards 
the  close  of  the  argument  the  plaintiff's  counsel 
asked  for  libefrty  to  amend  by  adding  parties ;  had  I 
gmtitcd  this  lilirty  it  would  only  have  been  on  tenua 
of  the  plaintiff  paying  ail  the  costs  thrown  awa^. 
Thei'ti  are  other  objections  for  want  of  ^    .  but  it 

is  not  necesBary  to  diecuM  them  beyond  i^tt  itU 

the  four  tenants  in  common,  or  those  wno  n'nmu  tho 
equity  of    rtdemption    imder   them^    arf* 
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-parties  to  an  action  to  redeem  the  charge  on  the 
entirety. 

The  plaintiff  claims  a  right  to  redeem  as  a  puisne 
incumbrancer  by  virtue  of  a  mortgage  of  1857,  and 
he  alleges  that  all  the  securities  creat^  by  this  mort- 
gage are  now  vested  in  and  enforceable  by  him  by 
virtue  of  a  deed  of  transfer  and  consolidation  dated 
iihe  loth  of  December,  1884,  and  another  deed  dated 
ihe  27th  of  July,  1889.  For  the  purposes  of  this 
portion  of  my  judgment  I  will  assume,  in  favour  of 
the  plaintiff,  that  the  security  created  by  Miss 
Buckenham  by  the  deed  of  1857  was  effectually 
transferred  to  and  vested  in  the  plaintiff  by  the 
operation  of  these  two  deeds,  though  Miss  Buckehnam 
"was  not  a  party  to  either. 

Now  it  has  been  decided  in  an  action  brought 
by  the  plaintiff  against  Miss  Buckenham  in  the 
Queen's  Bench  Division  that  the  effect  of  the  deed  of 
1884  was  to  discharge  Miss  Buckenham  from  her 
liability  under  the  covenant  in  the  deed  of  1857.    The 

gaintifTs  counsel,  however,  contend  that  although 
iss  Buckenham' s  covenant  is  gone  by  reason  of 
time  havinfl^  been  given  to  the  principal  debtor,  the 
security  which  she  gave  remains.  With  all  their 
learning  and  research  the  plaintiff's  counsel  were  not 
able  to  produce  any  authority  for  this  proposition. 
The  reason  may  be  that  no  one  had  ever  previously 
thought  of  raising  such  a  contention. 

For  the  defendants  two  cases  were  cited.  The  first 
was  Wheatley  v.  Bastow,  This  is  not  an  express 
decision  on  the  point.  There  a  brother  and  sister 
entitled  in  moieties  to  a  reversionary  interest  in  a 
fund  in  court  mortgaged  it  to  secure  the  debt  of  the 
brother,  the  sister  joining  as  surety  only.  On  the 
facts  the  court  decided  l£at  the  surety  was  not  dis- 
charged. But  it  seems  to  have  Deen  assumed 
throughout  the  case,  both  by  the  eminent  counsel 
engaged  and  by  the  court,  consisting  of  Knight-Bruce 
and  Turner,  L.  JJ. ,  that  if  the  facts  had  shown  a  release 
the  mortgaged  property  of  the  surety  would  have 
l)een  discharged.  The  second  case  is  Hodgson  v. 
Hodgson,  There  it  was  held  that  the  release  of  one 
co-surely  discharged  the  security  given  by  the  other. 
This  is  in  point.  On  principle  I  can  find  no  ground 
for  the  proposition,  that  although  the  surety's  covenant 
is  gone  by  alteration  of  the  contract  with  the  principal 
'debtor,  yet  the  security  which  the  surety  has  given 
remains  bound.  A  surety  pledges  his  personal  credit 
by  note,  covenant,  or  otherwise,  cmd  by  the  same  con- 
tract pledges  also  his  goods,  or  char^  or  mortgages 
his  lands  as  security  for  the  same  debt.  The  aKera- 
tion  of  the  contract  without  his  consent  or  without 
the  reservation  of  rights  against  bim  affects  his 
position  equally  in  regard  to  every  part  of  his  contract 
of  suretyship.  As  was  said  by  Cottony  L.  J.,  in  Holmes 
V.  Brunskilly  "  The  cases  as  to  discharge  of  a  surety 
by  an  agreement  made  by  the  creditor  to  g^ve  time  to 
the  principal  debtor  are  only  an  exemplification  of  the 
rule  stated  by  Lord  Loughborough  in  Jiees  v.  Berring- 
ton,  2  Yes.  jun.  540.  It  is  the  clearest  and  most  evident 
equity  not  to  carry  on  any  transaction  without  the 
knowledge  of  him  (the  surety)  who  must  necessarily 
have  a  concern  in  every  transaction  with  the  principal 
debtor.  You  cannot  keep  him  bound  and  transact  nis 
affairs  (for  they  are  as  much  his  as  your  own)  without 
consulting  him."  The  true  rule,  as  the  Lortl  Justice 
went  on  to  show,  is  that  if  there  is  any  agreement 
•between  the  principals  with  reference  to  the  contract 
^aranteed,  the  surety  ought  to  be  consulted,  and  that 
if  there  is  any  alteration  which  is  not  obviously  either 
unsubstantial  or  for  the  benefit  of  the  surety  he  is  to 
be  the  sole  judge  whether  he  will  remain  liable.  This 
reasoning  applies  with  the  same  force  to  a  security 
given  by  the  surety  as  it  does  to  a  personal  obligation 
■entered  into  by  him.     Moreover,  the  deed  of  1884 


Save  time  to  J.  C.  Buckenham,  the  priiiapal 
ebtor,  not  only  in  respect  of  his  covenant  hj  the 
taking  of  a  new  covenant,  which,  at  least,  suspended 
the  right  to  sue  on  the  covenant  of  1857,  but  also  in 
respect  of  the  right  and  the  time  for  redemptioB. 
The  right  of  redemption  under  the  indenture  of  1857 
was  discharged,  and  a  new  proviso  for  redemptiaii 
was  inserted,  conferring,  according  to  its  terms,  the 
right  to  redeem  by  J.  C.  Buckenham  or  any  penon 
claiming  under  him  on  payment  of  the  entire  con- 
solidated debt  of  £3,200  on  the  19th  of  January,  1885. 
So  that  there  was  in  this  respect  a  giving  of  time  in 
relation  to  the  security  itself.  The  result  is  that  the 
security  Miss  Buckenham  gave  by  the  deed  of  the  4th 
of  September,  1857,  is  released,  and  consequentiy  the 
plaintiff  has  no  titie  to  redeem  her. 

His  lordship  then  dealt  with  the  consolidation  deed 
of  the  loth  of  December,  1884,  and  the  transfer  of  the 
27th  of  July,  1889,  which  he  held  as  a  matter  of  con- 
struction did  not  pass  the  shares  and  interests  of  the 
defendant  Sarah  Buckenham  and  Robert  G.  Bucken- 
ham, and  eventually  dismissed  the  action,  with  costs. 

Solicitors,  Arthur  B,  Chubb;  Qilhtrt  RMm,  for 
Salmon  &  Sons,  Bury  St.  Edmunds. 


In  re  Smith's  Settled  Estates,  (a.) 

Settled  land — Sale  by  tenant  /or  life — Property  twi  sM 
— Costs  of  attempted  sale — Capital  money — Charge  on 
seUled  land—SeWed-  Land  Act,  1882  (45  cfe  46  Vid.  r. 
38),  ss.  3,  4,  21  (x.),  46  (sub-section  6),  47,  oo  [sub- 
section 3). 

The  costSf  charges,  and  expenses  incurred  by  a  ttwai 
for  life  of  settled  land  in  an  tin-successful  attempt  to  ieU 
the  property  may  be  paid  out  of  capital  moneys  arising 
under  tJie  Settled  Land  Acts. 

In  re  Uewellin,  Uewellin  v.  Williams,  36  IT.  £. 
347,  37  Ch.  D,  317,  considered  andfoUcwed. 

When  there  are  no  capital  moneys  out  of  which  sad 
costs,  charges,  and  expenses  ca7i  be  paid^  the  court  hat 
jurisdiction,  upon  an  application  by  the  tenant  for  Ufi 
for  directions  as  to  the  payment  of  such  costs,  charget, 
and  expenses,  to  order  that  t/ie  same  be  raised  by  meant 
of  a  charge  on  the  settled  property. 

Adjourned  summons. 

By  a  settiement,  dated  the  14th  of  August,  1S71I, 
real  estate  was  limited  to  uses  under  whidi  J.  C.  T. 
Smith  became,  at  the  death  of  W.  G.  Smith,  bene- 
ficially entitied  in  possession  as  tenant  for  life. 

By  his  will,  dated  the  18th  of  April,  1879,  W.  C 
Smith  devised  and  bequeathed  to  trustees  certain  rail 
estate  and  stock,  and  empowered  his  trustees,  upon  ihs 
request  of  cmy  tenant  for  life,  to  apply  all  or  any 
principcd  trust  moneys  which  might  from  time  to  time 
be  in  their  hands  under  or  by  virtue  of  any  oi  the 
trusts  or  powers  therein  contained  in  or  towards 
paying  off  or  discharging  any  mortgage  or  other 
charge  or  incumbrance  for  the  time  being  affedzng 
any  of  the  hereditaments  subject  to  the  sabsistaa^ 
uses  or  trusts  of  his  will,  or  any  similarly  settled 
hereditaments. 

The  limitations  of  the  settiement  were  similar  to, 
but  not  identical  with,  the  trusts  declared  by  the 
will.     The  testator  died  on  the  6t^  of  June,  1883. 

On  the  25th  of  June,  1889,  J.  C.  T.  Smith,  with  the 

(a.)  Reported  by  James  H.  Baxewell,  Esq.,  Bar* 
rister-at-Law. 
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leave  of  the  court,  put  up  for  sole  by  auction  the 
mansion  house  and  demesnes  and  other  huids  settled 
by  the  settlement  of  the  14th  of  August,  1879,  but  the 
reserve  prices  were  not  reached,  except  in  the  case  of 
two  small  lots,  which  were  sold  for  £325.  The  costs 
and  expenses  of  and  incidental  to  the  sale  amounted 
to  £1,171.  There  was  a  sum  of  £520  Consols  standing 
in  the  names  of  the  trustees  of  the  settlement,  re- 
presenting capital  moneys  under  the  Settled  Land 
Act;  and  there  were  also  certain  sums  of  Bank  Stock 
and  Consols  standing  in  the  names  of  the  trustees  of 
tiie  will. 

This  was  a  summons  by  J.  C.  T.  Smith  asking  that 
the  costs  and  expenses  incurred  by  him  in  the 
attempted  sale  of  the  property  subject  to  the  settle- 
ment might  be  decided  to  be  costs,  charges,  and 
expenses  incidental  to  the  exercise  of  the  powers  of 
SBle  conferred  on  him  by  the  Settled  Land  Act ;  that 
it  might  be  declared  that  the  said  costs  and  expenses, 
«o  far  as  they  had  been  incurred  in  relation  to  such 
property,  were  payable  by  means  of  a  charge  upon 
that  property  or  the  unsold  part  thereof ;  and  that  it 
miffht  be  declared  that  the  said  costs  and  expenses 
and  the  costs  of  all  parties  of  the  application  might 
be  raised  and  paid  out  of  the  sums  of  stock  and  Consols 
held  by  the  trustees  of  the  will  of  W.  C.  Smith. 

Warminz/toHf  Q.C.,  aadJirinton,  for  the  summons. — 
The  costs  incurred  by  the  tenant  for  life  are  costs, 
charges,  and  expenses  of  and  incidental  to  the 
exercise  of  his  power  of  sale,  within  the  meaning  of 
section  21  (x.)  of  the  Settled  Land  Act,  1882  ;  and  he 
is  entitled  to  have  them  paid  out  of  any  capital 
moneys  in  the  hands  of  the  trustees  of  the  settlement : 
Inre  Hewellin,  LhweUin  y.  WilliamB,  36  W.  R.  347, 
37  Ch.  D.  317 ;  In  re  L(yrd  Stamfard^s  Settled  Eetates, 
3S  W.  R.  317,  43  Ch.  D.  84. 

Butcher,  for  the  trustees. 

Cartmelly  for  the  mortgagees  of  the  life  estate  of 
J.  C.  T.  Smith. 

Hood,  for  persons  entitled  in  remainder,  referred  to 
Sthright  v.  Thornton,  W.  K,  1885,  p.  176. 

May  8. — BIekewich,  J. — The  question  whicft  I 
have  to  consider  in  this  case  may  be  thus  stated. 
When  a  tenant  for  life  honestly  and  with  due 
diligence  attempts  to  sell  the  whole  or  part  of  the 
property  comprised  in  the  settlement  under  which  he 
holds,  and  tiiat  attempt  is  wholly  or  partiaUy 
psuocessful,  is  he  at  liberty  to  charge  the  costs 
incorred  in  that  attempted  sale  against  **  capital 
moneys"  arising  under  the  Settled  Land  ^ct?  So 
far  as  the  sale  is  successful,  for  instance,  if  the  land 
has  been  put  up  in  twelve  lots,  and  two  of  those  lots 
have  been  sold,  there  can  be  no  doubt  that  he  would 
be  entitled,  under  the  words  of  the  Act,  to  a  pro- 
portionate part  of  the  costs  incurred;  either  one 
sixth  or  whatever  might  be  the  proper  proportion, 
having  regard  to  the  value  of  the  property  sold. 

But  is  he  entitled  to  charge  the  costs  incurred  by 
j>atting  up  for  sale  that  portion  of  the  property 
which  was  not  sold;  and,  if  the  sale  is  wholly 
unsuccessful,  is  he  entitled  to  charge  against  capital 
moneys  the  entire  costs  of  a  sale  which  has  had  no 
result? 

This  questioh  6anlie  before  Stirling,  J.,  m  In  re 
Lleivellin,  Llewellin  v.  Williams,  not  precisely  in  the 
form  in  which  it  is  now  before  me,  but  in  substan- 
tially the  same  manner;  the  sections  of  the  Act 
which  have  been  referred  to  before  me  were  there 
discussed,  and  the  case  was  fully  argued.  Stirling,  J. , 
came  to  the  clear  decision  that  the  tenant  for  life  is, 
for  the  reasons  mentioned  by  him,  entitled  to  charge 
his  costs  against  the  estate.    I  am  of  course  at  liberty 


to  reconsider  the  question,  since  that  decision  was 
made  in  1887,  on  an  Act  ^hich  was  then  of  recent 
date,  and  there  is,  so  far  as  I  am  aware,  no  other 
reported  case  in  point. 

But  I  do  not  doubt  that  many  tenants  for  life,  and 
solicitors  who  have  advised  them,  have  acted  on  that 
decision,  and  I  should  not  reconsider  it  without 
reluctance.  Having  carefully  considered  it,  I  have 
decided  not  only  to  follow  it,  but  to  express  my 
entire  concurrence  with  it.  I  think  that  it  is  better 
that  I  should  simply  adopt  the  language  of  Stirling, 
J.,  and  not  attempt  to  express  the  same  result  in  my 
own  language.  I,  therefore,  not  merely  follow  that 
case  as  an  authority,  but  adopt  it  as  my  own 
decision. 

May  9. — Warminffton,  Q.C,  and  Brinton,  for  J.  C. 
T.  Smith. — ^There  is  jurisdiction  to  charge  the  costs 
and  expenses  of  the  attempted  sale  upon  the  settled 
land :  Settled«Land  Act,  1882,  s.  46,  sub-section  6 ; 
s.  47 ;  s.  55,  sub-section  3.  These  costs  and  expensejS 
may,  then,  be  paid  by  the  trustees  of  the  will  imder 
their  power  to  discharge  incumbrances. 

Butcher,  for  the  trustees. — If  the    court  has   no 
jurisdiction  to  make  this  charge,   capital  money  may 
have  to  be  raised  by  selHng  the  settied  land.     Section 
46  is  wide  and  is  only  limited  hy  section  55,  sub 
section  3  :  In  re  Llewellin,  37  Ch.  u,,  at  p.  327. 

Brinton  replied. 

Kekewich,  J. — I  have  already  decided  that  the 
costs  of  the  abortive  sale  by  the  tenant  for  life  are 
costs,  charges,  and  expenses  payable  out  of  capital 
money  within  the  meaning  of  section  21  of  the  Settied 
Land  Act,  1882. 

It  now  appears  that  there  is  no  capital  money,  or 
not  enough  capital  money,  attributable  to  this 
particular  settiement.  The  question  therefore  arises 
whether  those  costs  can  be  directed  to  be  paid  out  of 
the  land;  if  they  can,  the  result  will  be  to  make 
them  a  charge  on  the  land,  and  thereupon  they  could 
be  raised  as  any  other  charge,  or  in  the  particular 
instance  they  can  convenientiy  be  raised  under  the 
will,  which  appears  to  contain  express  powers  to  pay 
off  charges  affecting  the  lands  held  under  the  settle- 
ment. 

If  that  power  did  not  exist  I  should  not  be  veiy 
much  disposed  to  give  weight  to  the  argument  on  the 
inconvenience  of  not  reaching  the  lands  in  a  direct 
way ;  but,  seeing  that  there  is  that  power,  I  need  not 
pause  to  consider  whether  it  would  be  right  to  make 
a  charge  which  would  enable  the  tenant  for  life  to 
raise  the  money  by  mortgage,  or  otherwise  them  by 
sale ;  it  being  conceded,  and  oeing  part  of  my  decision, 
that  if  he  sold  the  proceeds  of  sale  would  be  applicable 
for  payment  of  these  costs. 

The  Act  does  not  say  in  so  many  words  that  the 
costs  incurred  by  the  tenant  for  life  shall  be  a 
charge  upon  the  settied  land.  But  large  powers  are 
given  to  the  court  by  section  46  of  the  Act,  to  which 
section  47  is  supplementary,  and  the  real  question  is 
whether  the  powers  given  by  section  46  (6)  reach  this 
particular  case.  I  am  not  aware  of  any  other  sections 
of  the  Act  which  can  help  me  in  deciding  this 
question.. 

Section  46  assigns  all  matters  coming  within  the 
jurisdiction  of  the  court  to  the  Chanoery  Division, 
and  gives  the  court  certain  powers ;  and  sub-section  6 
gives  to  the  court  power  to  make  such  order  as  it 
thinks  fit  respecting  the  costs,  charges,  and  expenses 
of  all  or  any  of  the  parties  to  any  application.  The 
seotion  does  not  say  costs,  charges,  and  expenses  of 
any  application,  nor  could  such  language  have  been 
properly  used,  for  there  are  not  any  costs,  charges » 
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and  expenses  of  the  application.  What  is  incurred 
are  costs,  and  the  expression  *'  costs,  charges,  and 
expenses"  points  to  something  beyond  the  liability 
incurred  by  an  application  to  the  court.  The 
difficulty  arises  from  the  fact  that  the  tenant  for  life 
sold  outside  of  the  court,  simply  in  exercise  of  his 
statutory  power.  One  has  to  search  narrowly  and 
suspiciously  for  any  authority  on  the  part  of  the 
court  to  allow  the  expenses  of  what  did  not  require 
the  sanction  of  the  court. 

The  tenant  for  life,  not  having  sold  the  land,  desires 
to  ^ow  whether  the  costs,  charges,  and  expenses  of 
the  attempted  sale  may  be  paid  out  of  capital  moneys 
and  moneys  in  hand.  I  have  heard  that  application, 
and  have  decided  it.  Is  not  that  an  application 
on  which  I  can  deal  with  the  costs,  charges, 
and  expenses  of  the  parties,  one  of  whom  is  the 
tenant  for  life,  and,  if  so,  do  not  these  costs, 
charges,  and  expenses  include  those*  which  I  held 
ought  to  be  paid  to  him  out  of  capital  moneys? 
I  Slink  that,  without  straining  the  langua^  of  the 
section,  I  may  corive  at  that  conclusion.  I  think  that 
the  provision  which  enables  me  to  do  so  is  section  55, 
sub-section  3,  because  that  provides  a  limit  to  the 
word  "expenses."  Probably,  on  section  46  (6)  I 
should  be  boimd  to  hold  that  costs,  charges,  or 
expenses  meant  those  connected  with  tiie  powers  of 
the  Act ;  but  under  section  55  (3)  I  have  an  express 
limitation  which  prevents  the  court  from  going 
beyond  what  is  indicated  as  right  and  reasonable. 
1  may  read  sub-section  6  as  providing  that  the 
court  may  make  such  order  as  it  titmScs  fit  re- 
specting the  costs,  charges,  and  expenses  of  all 
or  any  of  the  parties  who  are  before  it  in  con- 
nection with  the  Act  or  incurred  under  the  Act. 
The  sub-section  goes  on  to  empower  the  court  to 
order  that  idl  or  anv  of  the  costs,  chsjrges,  or  ex- 
penses be  paid  out  of  property  subject  to  the  settle- 
ment. Section  47  states  wnat  is  to  happen  when  the 
direction  is  given.  The  result  of  that  applied  to  the 
particular  case  is  to  make  the  costs  in  law  a  charge  on 
the  land,  and  the  trustees  of  the  will  may,  if  they 
think  fit,  m  exercise  of  their  powers,  pay  off  this 
charge. 

I  Qdr\  I  ought  to  follow  the  words  of  the  Act,  and 
that  I  ought  not  to  declare  that  the  costs  are  payable 
out  of  and  charged  upon  the  settled  land,  but  to 
order  that  the  costs,  charges,  or  expenses  be  paid  out 
of  the  property  subject  to  the  settlement ;  then  I  may 
go  on  to  direct  them  to  be  raised  bvmeans  of  a  charge 
on  the  settled  property.  That  wul  put  the  trustees 
of  the  will  in  as  good  a  position  as  if  these  costs  were 
secured  by  an  equitable  charge.  The  costs  of  the 
mortgagees  of  the  life  estate  of  the  present  applica- 
tion must  be  borne  by  the  tenant  for  Hf e. 

Solicitors,  Fieldy  Boacoey  &  Co,,  for  Grim  <fc  Matthew, 
Cambridge ;  Frideaux  &  Sons ;  Wade  &  LyalL 


Q.  B.  Div.  (Denman  I 
and  Wills,  JJ.)      f 


June  26,  29. 


Moore  v.  Peachey.  (a.) 

Fradice — Discovery — Right  to  inspection  of  documents 
disclosed  in  answer  to  interrogatories  —  Mules  of 
Supreme  Court,  1883,  ord,  31,  rr.  15-18. 

A  plaintiff  sued  upon  an  agreement,  and,  in  answer  to 
interrogatories,  stated  that  the  agreement  was  in  writing, 
and  'ivas  contained  in  three  documents  referred  to. 

Held,  thai  the  defendant  was  entitled  to  an  order  for 


(a.)  Reported  by  Spencer  L,  Hollaio),  Esq.,  Bar- 
rister-at-Law. 


inspection  under  ord,  31,  rr,  15-18,  on  the  ground  that 
these  were  "  documents  referred  to  in  an  afidamt  inik 
cause,^*  and  that  a  further  application  for  discomf,  to 
be  cuxompanied  with  a  further  deposit  of  £o,  was  udt 
necessary. 

Appeal  from  the  refusal  of  Henn  Ck>llin8,  J.,  at 
chambers,  affirming  the  refusal  of  the  master,  to  order 
inspection  of  documents. 

This  action  was  for  the  recovery  of  a  oonmiisaoa  on 
an  alleged  betting  transaction.  The  plaintiff  soed 
upon  an  agreement,  and  in  answer  to  intenogatodcs 
aUeged  that  the  agreement  was  in  writing,  cantaisfid 
on  a  card  and  in  two  letters.  The  defendant  applied 
for  inspection  of  these  under  ord.  31,  r.  15.  The 
plaintiff  objected  that  this  amounted  to  disooraj 
without  the  deposit  of  the  security  of  £5,  or  the  affidsTit. 
as  required  by  rule  26.  Both  master  and  judge  held 
that  this  was  a  *' sufficient  excuse"  for  oDJectmgto 
inspection  under  rule  18  of  order  31,  and  on  tk 
ground  that  there  was  an  established  practice  of  tbe 
masters  in  chambers  to  refuse  such  applioaticHis  wiiii- 
out  a  further  deposit  of  £5. 

L,  J,  Fike,  for  the  defendant,  the  appeUant.— Tbe 
appellant  was  entitled  to  inspection  after  the  doca- 
ments  had  been  disclosed  in  uie  plaintiff's  answets  to 
interrogatories.  It  was  an  application  for  inspectiofi, 
not  for  discovery. 

A,  V.  Lawrence,  for  the  plaintiff,  the  respondent.-- 
Discovery  of  facts  is  allowed  by  iaterrogatories,  db- 
covery  of  documents  is  by  another  process— vii.,  on 
affidavit  and  byfthe  deposit  of  security.  This  is  an 
attempt  to  evade^he  payment  of  the  second  depoot 
and  to  get  the  advantage  of  discoveiy  under  the  pro- 
cess of  interrogatories  :  vide  Compagnie  du  Pudfipe 
V.  Guano  Co.,  W.  N.,  1883,  p.  166,  and  the  note  t> 
ord.  31,  r.  26,  in  the  Annual  Practice,  1890. 

Cur.  adv.  wM. 

Dexmak,  J. — ^I  may  say  that  in  this  case  we  hanc- 
thought  it  right  to  speak  to  some  of  our  brotkr 
judges  and  to  one  of  the  masters  of  great  experiencd 
m  chambers'  practice,  because  it  was  said  uiat  ^ 
judge  had  been  led  to  believe  in  this  case  tliat  it  nu 
€ui  established  practice  to  refuse  inflection  of  docu- 
ments in  applid^tions  similar  to  this  without  a  de- 
posit of  £5  having  been  paid.  But  upon  mquiiy  v» 
nnd  that  there  is  no  such  practice  established,  and 
that  the  learned  judge  was  misinstructed  in  being  led 
to  believe  that  it  had  been  so  settled.  The  appoor 
tion  was  made  under  ord.  31,  rr.  15-18.  Bue  1^ 
says  that  *'  every  pariy  to  a  cause  or  matter  shall  be 
entitle<^  at  any  time,  by  notice  in  writing,  to  gife 
notice  to  any  other  pariy,  in  whose  pleadings  or  tfi- 
davits  reference  is  made  to  any  document,  to  prodooe 
such  document  for  the  inspection  of  the  party  ginag 
such  notice  or  his  solicitor,  and  to  permit  him  to  tske 
copies  thereof."  Any  paity  not  complying  witii  toA 
notice  is  to  be  debamd  crom  putting  in  such  docs- 
ment  unless  by  leave  of  the  court,  "  or  unless  he  AtSL 
have  some  cause  or  excuse — other  than  tiiose  men- 
tioned— ^which  the  court  or  judge  shall  deem  snfBoent 
for  not  complying  with  such  notice."  Bule  16  givs 
the  form  of  notice.  Bule  17  regulates  the  time  for 
inspection.  Then  comes  rule  18,  enacting  that  "H 
the  party  served  with  notice  .  .  .  objects  to  ^ 
inspection  •  •  .  the  judge  may,  on  the  aopbot- 
tion  of  the  party  desiring  it,  make  an  order  for  in- 
spection in  such  place  or  manner  as  he  may  think  &• 
and  except  in  the  case  of  documents  referred  to  in  the 
pleadings  or  affidavits  of  the  party  against  whom  the 
application  is  made,  or  disclosed  in  his  affidsnt  <a 
documents,  such  application  shall  be  founded  upon  sb 
affidavit  showing  of  what  documsits  inspection  » 
sought." 
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It  was  contended  that  these  rules  did  not  apply  to 
this  case.  The  plaintiff  here  sued  upon  an  agreement. 
The  defendant  obtained  leave  to  intecrogate  him,  upon 
the  usual  terms  of  a  deposit  of  £5,  as  to  ''whether  this 
agreement  was  verbal  or  in  writing  ?  and,  if  in  writing, 
identify  the  documents  ?  *'  In  the  plaintiff's  affidavit  of 
answers  he  alleged  the  agreement  to  be  in  writing  and 
contained  in  certain  documents,  namely,  a  card  and 
two  letters.  The  defendant  thereupon  applied,  under 
ord.  31,  r.  15,  for  an  inspection  of  these  documents, 
but  the  plaintiff  contended  that  this  amounted  to  an 
application  for  discovery  under  the  guise  of  in- 
tenogatories  by  which  the  defendant  evaded  the 
necessity  of  a  second  deposit  of  £o  required  on  appli- 
cation for  discovery  of  documents.  I  do  not  say  tnat 
there  might  not  be  cases  in  which,  if  the  court  found 
that  any  such  evasion  was  beine^  attempted,  it  would 
he  justified  in  upholding  the  objection,  but  I  cannot 
see  that  it  is  necessary  to  do  so  here.  The  affidavit 
mentioned  in  ord.  31,  r.  15,  is  large  enough  to  include 
answers  to  particulars  which  are  on  affidavit.  Under 
that  affidavit  the  plaintiff  had  referred  to  the  docu- 
ments in  question.  He  practically  admitted  that  he 
was  suing  upon  a  written  agreement.  Even  under  the 
old  Common  Law  Procedure  Act  the  defendant  would 
have  thereupon  been  entitled  to  inspection  or  to  force 
the  plaintiff  to  set  out  the  documents  upon  which  he 
relied.  I  see  no  reason  why  he  should  not  be  equally 
entitled  to  take  advantage  of  this  rule  15,  which  gives 
a  i^ht  to  inspection  of  documents  disclosed  or  referred 
to  in  pleadings  or  "affidavits."  This  order  diould, 
therefore,  be  made,  and  the  appeal  be  allowed. 

Wills,  J. — I  quite  agree.  I  see  no  reason  for 
limiting  the  use  of  the  word  affidavit  in  ord.  31,  r.  15, 
as  contended  to  an  affidavit  of  documents.  This 
was  not  an  application  for  discovery,  for  that 
had  already  been  obtained  in  the  answers  to  inter- 
rogatories, but  for  the  fruits  of  discovery.  The 
plaintiff  is  too  late  also  in  form  in  objecting  to  this 
application.  He  should  have  done  so  by  objecting  to 
answer  the  interrogatory,  though  I  do  not  see  how 
that  objection  could  have  been  sustained. 

Appeal  allowed. 

Solicitor  for  the  appellant,  B.  JET.  King* 

Solicitor  for  the  respondent,  C,  R.  8,  Hoopeu 


Otourt  Of  AppeaL 

From  Q.  B.  Div.  June  26. 

In  re  Agricultural  Holdings  (England)  Act,  1883. 

GOUGH  V,  GOUGH.  (a.) 

Landlord  and  ieiuDit — Compen9aUoji  for  improvemenU — 
Payment  by  executors  of  deceased  landlord — Bight  of 
executoTB  to  a  charge  on  the  land — **  Designation 
of  landlord  " — **  Parties  " — Agricultural  Holdings 
[England)  Act,  1883  (46  &  47  Vict.  c.  61),  ss.  29, 
61. 

A  landlord  {tenant  for  life  of  an  agricultural  holding) 
died  after  the  sum  payable  by  him  to  an  outgoing  tenant 
as  compensation  for  unexltausted  improvements  under  the 
Agricultural  Holdings  (England)  Act,  1883,  had  been 
fiied.  His  executors  paid  the  sum,  and  presented  a 
petition  asking  that  the  holding  should  be  charged  there^ 
ttfiih,  under  section  29  of  the  same  llcf. 

(a.)  Beported  by  T.  B.  Colquhoun  Dill,  Es^«>  Bar- 
rister-at-Law« 


Held  {reversing  the  decision  of  the  Divisional  Court, 
ante,  p,  494),  that  the  executors,  being  *' parties^'  to 
the  jyroceedings,  came  within  the  **  designaiion  of  land- 
lord "  under  section  61  of  the  Act,  and  were  therefore 
entitled  to  the  charge. 

Appeal  from  the  decision  of  the  Queen's  Bench 
Division  (Cave,  J.,  Yaughan  Williams,  J.,  dissenting), 
reported  ante,  p.  494. 

John  Gough,  as  tenant  for  life  of  a  farm,  let  the 
same  to  a  tenant  from  year  to  ^'ear.  In  March,  1889, 
the  tenant  gave  notice  to  Gough  of  his  intention  to 
quit  the  farm  at  Lady  Day,  1890,  and  in  January, 
1890,  served  upon  him  notice  of  a  claim  for  £130  for 
unexhausted  unprovements  under  the  provisions  of 
the  Agricultural  Holdings  (England)  Act,  1883.  Oq 
the  5th  of  April  the  amount  payable  by  Gough  to  the 
tenant  was  fixed  by  valuers  appointed  under  th» 
provisions  of  the  Act  at  £35.  On  the  8th  of  April 
Gough  died,  having  up  to  that  date  been  in  receipt  of 
the  rent  of  the  farm  as  tenant  for  life.  On  the  24tii 
of  April  Gough's  executors  paid  the  £35  to  the  tenant* 
They  then  presented  a  petition  in  the  Wells  County 
Court  asking  for  a  charge  upon  the  farm  in  respect  of 
the  £35  under  section  29  of  the  Act.  The  remain- 
derman opposed  the  petition,  and  the  county  court 
1'udge  held  that  the  executors  were  not  the  **buid- 
ord  "  within  the  definition  given  in  section  61  of  the 
Act,  and  were  therefore  not  entitled  to  the  charge. 

On  the  appeal  of  the  executors  to  a  divisional  court 
the  learned  judges  differed.  Cave,  J.,  holding  that  the- 
executors  were  not  entitled  to  claim  the  charge, 
Yaughan  Williams,  J.,  holding  that  they  were  bo- 
entitled.  The  decision  of  the  county  court  judge- 
therefore  stood. 

The  executors  appealed* 

The  arguments  sufficiently  appear  from  the  judg- 
ments. 

H,  F.  LaweSy  for  the  appellants. 

McCall,  Q.C,  and  (7.  Garland,  for  the  respondents4. 

Lord  EsHEB,  M.B. — This  Act  of  Parliament  is  cer- 
tainly not  framed  in  such  a  way  aa  to  convey  a  dear 
meaning  to  the  minds  of  ordinary  people,  but  we- 
must  ^ry  to  interpret  it. 

The  appellants  cannot  succeed  unless  they  can 
brine  themselves  within  the  last  clause  of  section  61; 
for  I  agree  with  Yaughan  Williams,  J.,  tiiat  the  defi- 
nition of  '* landlord"  would  shut  them  out.  The 
words  in  the  definition  clause  (section  61)  are  "  '  land- 
lord '  in  relation  to  a  holding  means  any  person  for 
the  time  being  entitled  to  receive  the  rents  and  profits 
of  any  holding ;  *  tenant '  means  the  holder  of  land, 
under  a  landlord  for  a  term  of  years  or  for  lives  or 
for  lives  and  years  or  from  year  to  year."  And 
<* holding"  is  defined  as  meaning  ''any  paroel  of 
land  held  by  a  tenant."  Now  the  result  of  that  defi- 
nition is  that  YOU  cannot  give  any  other  meaning  to 
the  word  **  landlord  "  than  that  which  is  given  in  that 
definition.  As  to  the  word  *'  tenant,"  besides  the 
definition  which  I  have  read,  the  section  provides  that 
the  word  '*  includes  the  executors,  aanunistrntors^ 
assigns,  &c.,  of  a  tenant " ;  bat  as  to  ''  landlord  "  ihe- 
only  word  used  is  ''means,"  and  the  word  "land- 
lord "  in  this  Act  means  what  it  is  there  stated  ta 
mean,  and  that  only. 

But  there  is  another  daose  in  this  section  whicli  ia 
useless  if  considered  in  relation  to  those  two  defini- 
tions only,  and  must  be  intended  to  deal  with  some- 
thing not  included  in  those  definitions :  "  The  designa- 
tions of  landlord  and  tenant  shall  continue  to  apply 
to  the  parties  until  the  conclusion  of  any  prooeedinga. 
taken  under  or  in  pursuance  of  this  Act  in  respect  o£ 
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compansatioii  for  improvements."  There  is,  there- 
fore, a  time  when  the  terms  landlord  and  tenant  are  not 
to  be  strictly  taken  according  to  the  definitions,  but 
are  to  apply  although  the  definitions  would  not  apply. 
The  question  is  whether  in  such  a  case  as  the  pr&ient 
the  word  "parties"  includes  the  executors  of  the 
landlord,  who  was  here  tenant  for  life  of  the  property. 
It  has  been  shown  that  the  proceedings  which  are 
contemplated  by  this  Act  were  begun  in  the  lifetime 
of  the  tenant  for  life.  They  are  to  go  on  until  their 
conclusion;  before  that  happens  the  tenant  for  life 
dies.  That  event  does  not  conclude  the  proceedings, 
but  the  executors  thereuppn  become  parties  to  the 
proceedings.  Does  the  word  **  parties  "  in  that  clause 
mean  parties  to  the  original  contract  of  tenancy 
only  ?  Mr.  McCall  said  that  that  was  so.  But  this 
clause  replaces  a  clause  in  the  Agricultural  Holdings 
Act,  1875,  an  Act  which  was  repealed  by  the  Act  of 
1883.  The  clause  in  the  Act  of  1875  is  at  the  end  of 
section  4,  and  provides  that  *'the  designations  of 
landlord  and  tenant  shall  for  the  purposes  of  this 
Act  continue  to  apply  to  the  parties  to  a  contract  of 
tenancy  until  the  conclusion  of  any  proceedings," 
&c.  But  the  clause  in  the  pi*esent  Act  omits  the 
words  *'  to  a  contract  of  tenancy."  That  was  a  more 
limited  expression  than  "  parties  "  generally ;  the  word 
is  left  at  large  by  the  later  Act,  and  some  effect  must 
be  given  to  that  larger  expression ;  "  parties  "  includes 
a  larger  number  of  persons  than  **  parties  to  a 
'Contract  of  tenancy."  It  must,  however,  be  limited 
in  some  way,  and  I  think  that  it  means  **  parties  to  the 
•proceedings  "  ;  it,  therefore,  includes  executors  when- 
ever they  have  become  parties  to  the  proceedings. 
The  executors  of  the  landlord  are  not  within  the 
-definition  of  landlord,  yet  if  a  question  of  compensa- 
tion under  this  Act  has  arisen  they  are  parties  until 
'the  conclusion  of  any  proceedings  taken  under  the 
Act.  This  construction  is  a  natund  one,  and  carries 
out  the  intention  of  the  Legislature,  and  avoids  an 
injustice  which  has  been  described  by  my  learned 
brethren  on  the  bench  during  the  argument  as 
monstrous  and  senseless.  I  think,  therefore,  that  the 
.appeal  should  be  allowed. 

BoTV^N,  L.J. — I  am  of  the  same  opinion,  and  would 
leave  the  matter  as  it  stands  were  it  not  for  the  differ- 
ence of  opinion  in  the  court  below.     I  think  that  the 
construction  arrived  at  by  the  Master  of  the  Rolls  is 
the  one  to  which  wo  are  naturally  borne,  in  spite  of 
the  obscurity  of    the  Act.      The    first   question    is 
whether  the  executors  are  included  within  the  defini- 
tion of  landlord  in  section  61.     It  was  argued  that 
since  the  executors  of  a  tenant  for  life  are  entitled 
(under  the  Apportionment  Acts)  to  recover  from  his 
lessees  rent  which  had  accrued  at  tiie  date  of  his  death, 
they  are,  therefore,  to  be  considered  as  the  landlord 
-within  this  definition.     I  myself  would  shrink  from 
.saying  that  the  Apportionment  Acts  are  sufficient  to 
bring  executors  within  the  definition  of  landlord  in 
the  Agricultural  Holdings  Act,   but  I  express    no 
opinion.     There  is  still,  ho wever^  the  important  para- 
graph at  the  end  of  the  section  which  may  bring  them 
in,  as  iustice  certainly  i*equires.     What  does  the  word 
,** parties"  mean  in  that  clause?    Mr.  McCall  said 
'  that  it  meant  the  parties  who  before  were  landlord 
^  and  tenant.     But  we  must  look  through  the  Act  to  see 
whether  that  construction  does  not  make  the  Act  a 
.  monstrosity.    There   is  provision  in  the  Act  for  a 
[  tenant  making  a  claim  for  unexhausted  improvements, 
.  and  elaborate  machinery  is  provided  for  arriving  at 
.  the  amount  which  ought  to  be  paid.     Is  it  conceivable 
that  all  that  procedure  is  to  be  made  useless  if  the 
.  landlord  dies  ?    It  is  admitted  on  the  contrary,  that 
the  tenant  does  not  lose  his  right  if  hb  landlord  ceases 
i;o  be  landlord :  is  he  to  lose  it  if  his  landlord  dies  ?• 


Surely  if  the  designations  of  landlord  and  tenant  are 
to  continue,  they  must  apply  to  those  who  have 
succeeded  to,  and  represent  each  of  them.  That  was 
the  case  under  the  Act  of  1875 ;  there  the  execoton 
were  for  all  purposes  to  be  deemed  to  be  landlords. 
The  present  Act  limits  tho  scope  of  the  term  "  land- 
lord,  but  then  the  clause  which  deals  with  the  ood- 
tinuance  of  these  designations  is  altered,  and  1  have 
come  to  the  conclusion  that  this  word  *' parties" 
must  have  been  intended  to  have  a  wider  sense,  and 
to  include  this  very  case. 

Ka.y,  L.J. — The  Agricultural  Holdings  Acts  give 
to  the  tenant  rights  which  he  did  not  possess  before 
to  claim  compensation  from  his  landlord  for  im- 
exhausted  improvements.  Under  the  Act  of  1875  h 
was  possible  for  the  landlord  and  the  tenant  to  cm- 
tract  themselves  out  of  the  Act.  But  the  Act  of  1BS3 
went  a  step  further  and  forbade  that«  and  made  the 
provisions  of  the  Act  binding  on  the  landlord.  Itk 
clear  that  in  the  present  case  the  executors  woe 
bound  to  pay  the  £35,  and  they  did  pay  it.  Tunmg 
to  section  29  I  find  that  these  executors,  if  they  csa 
be  brought  within  the  term  landlord,  are  entitled  to 
obtain  a  charge  upon  the  land  for  this  £35.  It  wai 
paid  by  them  for  unexhausted  improvements  of  whkh 
the  land  would  get  the  benefit — that  is,  the  land  d 
the  remainderman — and  out  of  which  the  estate  of  tiie 
tenant  for  life  would  get  no  benefit  whatever.  Qaa  it 
have  been  intended  that  under  this  Act  the  landlord, 
if  he  is  alive,  can  obtain  a  charge  on  the  land,  but  if 
he  has  died  his  executors  cannot  obtain  it  ?  that  tbej 
should  pay  out  of  his  estate  for  improvements  npco 
the  land  of  the  remainderman  and  yet  get  no  chuge 
upon  the  land  which  has  been  improT^d?  Ittink 
that  the  language  which  I  have  used  during  the 
argument  is  not  too  strong  to  describe  such  a  resolt 
It  is  incredible  that  the  Legislature  should  have  ia- 
tended  that  the  Act  should  have  that  effect  Botii 
that  the  necessary  oonstniction  ? 

Turning  to  the  definition  of  the  word  landkri 
I  think  that  it  is  probable  that  the  executors  do  no( 
come  within  it,  and  I  do  not  rely  upon  that  It  it 
argued  that  in  the  A^^cultural  Holdings  Act,  18T5,a 
4,  *' landlord"  is  defined  so  as  to  include  theexeca- 
tors,  and  that  that  is  not  so  in  the  present  Ajet 
whereas  in  the  definition  of  "tenant"  the  words  in- 
cluding the  Reenters  are  still  retained.  That  aixo- 
ment  is  worthy  of  attention,  but  there  is  another  dif* 
f erence  between  these  sections  of  the  two  Acts.  [Ss 
lordship  read  the  clauses  in  section  4  of  the  Act  of 
1875  and  section  61  of  the  Act  of  1883,  oommendsg. 
**  The  desimatiops  of  landlord  and  tenant,"  andcoa- 
tinned : — j  These  clauses  are  like  and  yet  Tery  no- 
like  ;  is  not  the  reason  for  this  alteration  the  fact  that 
the  executors  of  a  landlord  havo  been  omitt^  toa 
.the  definition  of  *' landlord  "  ?  so  that  although  uA 
within  the  definition,  they.may  be  within  the  designi- 
tion  as  long  as  proceedings  under  this  Act  are  going 
on.  It  seems  to  me  that  it  was  a  mistake  to  say  fhi^ 
a  landlord  should  mean  his  executors,  for  the  bod- 
lord's  interest  often  ceases  entirely  at  his  death,  and 
such  a  definition  might  therefore  give  rise  to  diS- 
culties.  But  to  say  that  the  executors  shall  he  is- 
duded  in  the  designation  of  landlord  until  the  con- 
clusion of  proceedings  under  this  Act  makes  th^,^ 
intelligible ;  for  the  proceedings  are  not  deternuaed 
by  the  death  of  a  landlord  who  is  tenant  for  life  « 
the  property,  nor  until  this  application  for  a  chazge 
has  oeen  made  and  disposed  of.  The  result  is  tli>^ 
this  being  a  proceeding  under  tiie  Act,  the  exwoton* 
as  parties  to  that  pfoceeding,  are  within  the  daagatr 
tion  of  "landlord"  until  the  condnsion  of  the  gQ- 
ceedings,  and  are  entitied  to  this  chaige.  ^*^"*t['J 
we  are  able  to  come  to  tliis  condusion  wxthoot  doi^g 
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olence  to  the  construction  of  the  Act,  and  I  agree 
At  the  judgment  of  the  Divisional  Court  should  be 
versed. 

Order  accordingly. 

Solicitors  for  the  appellants,  Pilgrim  tfe  Phillips^  for 
.  F,  Pof/ntoiiy  Bristol. 

Solicitors  for  the  respondent,  Moon  &  Gilks,  for 
,  W.  B,  Leach f  Martock. 


From  Q.  B.  Div. 


April  25. 


Comfort  y.  Betts.  (a.) 


lisignment  of  debt — Assignment  subject  to  a  trust — 
Assif/nment  of  delta  for  purpose  of'  suing^Right  of 
assignee  to  sat — Judicature  Act,  1873  (36  tfe  37  Vict 
c.  66),  s.  25,  sub-section  6. 

By  a  deed  made  between  the  plaintiff  and  certain 
reditors  of  the  defendant,  lohich  recited  that  the  plainiiff 
od  agreed  to  take  an  assignment  of  the  debts  due  from, 
\t  defendant  to  the  creditors  upon  the  terms  that  he 
hoidd  forthwith  proceed  to  recover  the  same,  and,  upon 
tcovery,  should  pau  to  the  creditors  respectively  the 
mount  of  their  debts,  or  such  part  thereof  as  might  have 
\etn  recovered,  the  creditors  assigned  the  debts  to  the 
Uainiiff  absolutely.  Notice  of  the  assignment  tvas  given 
nihe  defendant. 

Held,  that  this  was  an  **  absolute  assignment  not  pur- 
wrting  to  he  bg  way  of  charge  only  "  within  section  25, 
Rf&-tedion  6,  of  the  Judicature  Act,  1873,  and  that  the 
^iiUiff  was  entitled  to  maintain  the  action. 

Application  to  set  aside  the  verdict  and  judgment 
for  the  plaintiff,  and  to  enter  judgment  for  the  de- 
fendant. 

The  plaintiff  sued  as  assignee,  under  a  deed  of 
assignment,  of  debts,  amoimting  in  all  to  the  sum  of 
£70,  due  from  the  defendant  to  various  tradesmen. 
The  deed,  after  reciting  that  the  assignors  had  respec- 
tively agreed  to  assign,  and  the  assignee  had  agreed 
to  tfl^e  an  assignment  of,  the  respective  debts  in  the 
schedule  opposite  their  names  upon  the  terms  that  the 
assignee  should  forthwith  pr6c€«d  to  recover  the  same 
by  action  at  law  or  otherwise,  and  upon  recovery 
thereof  should  pay  to  the  assignors  resp*ectively  out  of 
the  aggregate  amount  recovered  such  proportionate 
part  of  such  aggregate  sum  as  should  represent  the 
individual  debt  due  to  them  respectively,  or  such  part 
thereof    as    might    have  been  so  recovered  by  the 
assignee,  stated  that  in  consideration  of  the  premises 
the  assignors  assigned  the  said  debts  to  the  assignee 
ahsolutdy.     The  plaintiff  and  the  several  creditors 
were  parties  to  the  deed.    Notice  of  the  assignment 
▼as  given  to  the  defendant. 

At  the  trial  before  Pollock,  B.,  and  a  jury  the 
Ittnied  judge  held  that  this  was  an  absolute  assign- 
ment within  section  25,  sub-section  6,  of  the  Judica- 
tory Act,  1873,  and  the  verdict  and  judgment  were 
•entered  for  the  plaintiff. 

Horcce  Browne,  for  the  defendant. — This  is  not  an 
Absolute  assignment.  No  beneficial  interest  was  in- 
tended to  pass  to  the  assignee.  There  was  no  inten- 
"Jon  to  pass  any  property  in  the  debts  at  aU.  Section 
'25,  sub-section  6,  of  the  Judicature  Act,  1873,  was  not 
applicable,  and  the  plaintiff  was  not  entitled  to  sue. 

He  referred  to  Walker  v.  Bradford  Old  Bank,  32 
^-  R.  644,  12  a  B.  D.  511  ;  National  Provincial  Bank 
*▼.  Hark,  29  W.  E.  554,  6  Q.  B.  D.  626;  Harding  v. 

f«0  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


Harding,  34  W.  B.  775,  17  Q.  B.  D.  442;   Story's 
Equity  Jurisprudence,  s.  1039. 

E,  Morten,  for  the  plaintiff. — The  recital  in  the 
deed  shows  that  the  intention  was  to  pass  the  legal 
property  for  the  purpose  of  enabling  the  plaintiff  to 
sue.  The  assignment  was  absolute,  though  the  plains 
tiff  might  be  a  trustee  of  the  moneys  recovered  from 
the  defendant.  The  case  of  National  Provincial  Bank 
V.  Harle  was  doubted  in  Burlinson  v.  Hall,  32  W.  R. 
492,  12  Q.  B.  D.  347 ;  and  this  latter  case  was  fol- 
lowed in  Tancred  v.  DeJagoa  Bay  Railway  Co,,  38 
W.  R.  15,  23  Q.  B.  D.  239. 

Horace  Browne  replied. 

Lord  EsHER,  M.R. — But  for  the  Judicature  Act, 
1873,  these  debts,  which  are  choses  in  action,  covld  not 
be  assigned  at  law.  Since  that  Act  this  can  be  done, 
and  in  the  present  case  each  of  these  creditors  has 
assigned  his  debt  to  the  plaintiff.  At  first  I  thought 
that  if  such  a  thing  could  be  done  with  the  sole 
object  of  enabling  the  assi^ee  to  sue  for  all  the 
debts  in  one  action,  it  mi^t  lead  to  mischievous 
results,  lis  tiie  assignee  might  thereby  be  enabled  to 
sue  in  the  High  Court,  whereas  if  each  creditor  had 
to  sue  alone  he  would  have  to  bring  his  action  in  the 
coimty  court.  That  seemed  to  me  at  first  as  likely 
to  lead  to  mischievous  results,  more  especially  in  a 
university  town.  But  the  words  of  the  section  are 
clear.  This  deed  is  in  form  an  absolute  assignment  of 
each  debt  to  the  plaintiff.  It  was  intended  by  the 
parties  to  be  an  absolute  assignment  of  the  debts  to 
him,  subject  to  a  trust  in  favour  of  the  assignors 
when  the  debts  were  recovered.  It  was  intended 
that  the  legal  property  in  the  debts  should  be  as- 
signed to  the  pl^ntiff.  Therefore,  it  is  in  form  an 
absolute  assignment,  and  it  was  intended  by  the 
parties  to  be  an  assignment.  It  seems  to  me  that 
the  case  comes  within  the  words  of  the  section. 
Upon  reflection  I  cannot  see  that  any  injustice  will  be 
done  by  giving  the  words  their  ordinary  meaning, 
and  I  do  not  see  that  any  inconvenience  or  mischief 
will  be  caused  thereby.  The  assignment,  therefore, 
comes  within  the  section,  and  the  plaintiff  is  entitled 
to  recover. 

Fry,  L.  J.—Section  25,  sub-section  6,  of  the  Judica- 
ture Act  of  1873  for  the  first  time  enabled  the  owner 
of  a  debt  or  chose  in  action,  to  assign  the  legal  right 
to  that  debt  or  chose  in  action.  The  necessary  reqxiire- 
ments  were  that  there  must  be  an  absolute  assignment 
not  purporting  to  be  by  way  of  charge  only^  and 
express  notice  in  writing  of  the  assignment  must  be 
given  to  the  debtor.  The  assignment  would  then  take 
effect  as  from  the  date  of  the  notice.  The  question  is 
whether  the  assignment  in  the  present  case  is  an 
absolute  assignment  not  purporting  to  be  by  way  of 
charge  only.  The  deed  purports  to  be  an  absolute 
assignment.  It  is  quite  true  that  a  trust  is  con- 
stituted for  the  assignors  of  the  moneys  recovered 
from  the  debtor.  Nevertheless,  the  intention  was 
that  the  assignment  should  be  absolute  in  point  of 
form,  and  that  the  assignee  should  have  all  the  rights 
of  an  assignee  under  the  Judicature  Act.  Therefore, 
in  form  it  was  an  absolute  assignment,  and  the  inten- 
tion of  the  parties  was  that  there  should  be  an  absolute 
assignment  subject  to  a  trust.  I  know  of  no  objection 
to  the  owner  of  a  legal  chose  in  action  converting  him- 
self into  an  equitable  owner  of  it.  Before  the 
Judicature  Act  a  chose  in  action  could  not  have  been 
assigned  at  law.  But  before  that  Act  it  was  a 
common  practice  for  the  owner,  for  instance,  of  lease- 
hold property  to  assign  it  to  an  assignee  in  trust  for 
himself.  There  were  many  advantages  in  pursuing 
this  course^  rather  than  acting  by  power  of  attorney  ;, 
for  instance,  it  would  preclude  any  question  arising 
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by  reason  of  the  death  of  the  assignor.  Therefore,  in 
the  corresponding  cases  before  the  Judicature  Act 
there  was  no  objection  to  this  being  done.  It  seems 
to  mo  clear  that  that  was  the  intention  of  the  parties 
in  tins  case,  and  I  can  see  no  objection  to  it.  The 
deed  was  intended  to  pass  the  legal  property  in  the 
debts  and  it  did  so.  I  am  aware  that  we  may  be 
opening  the  door  to  a  new  course  of  business. 
Whether  that  will  be  convenient  or  not  is  not  for  us 
to  say.  The  court  must  not  weigh  the  balance  of 
conveniences.  In  the  present  case  the  defendant 
would  be  in  no  better  position  if  he  were  sued  in  a 
number  of  actions  in  the  county  court  instead  of 
being  sued  in  one  action  in  the  High  Court. 

Lopes,  L.  J. — I  concur.  In  my  opinion  this  is  an 
absolute  assignment  within  section  25,  sub-section  6, 
of  the  Judicature  Act,  1873.  The  deed  is  in  form  an 
absolute  assignment,  and  it  passed  the  legal  right  to 
the  chases  in  action  to  the  assignee.  That  being  so,  it 
comes  within  the  section,  all  the  requirements  of  the 
section  Jiaving  been  complied  with,  and  the  plaintiff  is 
entitled  to  sue.  I  was  at  first  impressed  during  the 
argument  with  the  possible  inconvenience  of  so  hold- 
ing, especially  in  the  case  of  universities.  But  upon 
reflection  I  cannot  see  the  inconvenience.  The 
defendant  in  this  case  will  be  better  off  than  if  he 
were  sued  in  a  number  of  actions  in  the  county  court. 
Moreover  the  same  result  might  be  achieved,  though 
not  so  effectively,  by  means  of  a  power  of  attorney. 

Application  re/used. 

Solicitors  for  the  plaintiff,  Clement  Cheese  &  Green. 

Solicitor  for  the  defendant,  </.  A,  Hales, 


From  Q.  B.  Div.  April  15. 

Levasseur  and  Another  v.  Mason  &  Barry 
(Limited),  (a.) 

Practice — Receiver — Receivership  order  obtained  hy  judg- 
ment creditor — Effect  of— Foreign  bankruptcy. 

The  defendants  having  recovered  judgment  against  a 
French  company ^  domiciled  and  carrying  on  business  in 
Franccy  an  order  was  madcy  on  the  ex  parte  application 
of  the  defendants^  for  the  appointment  of  a  receiver  to 
receive  the  interest  of  tlie  French  company  in  certain 
copper  belonging  to  the  company  in  the  possession  of 
persons  in  England  who  had  a  lien  upon  it.  Shortly 
afterwards  a  decree  of  judicial  liquidation  was  pro- 
nounced by  the  French  court  against  the  company^  and 
the  plaintiffs  ivere  appointed  liquidators.  The  copper 
was  then  sold,  and  the  proceeds ,  after  discharging  the 
lien,  were  paid  into  court.  In  an  interpleader  issue  to 
determine  the  right  to  the  proceeds. 

Held  {affirming  the  judgment  of  Day,  J.),  that  the 
effect  of  the  receivership  order  was  to  gi^  the  defendants 
a  title  to  the  copper  or  its  proceeds  at  the  date  when  the 
order  was  made,  subject  to  the  lien  and  to  any  prior 
claims  upon  the  copper;  and  that,  as  tlie  title  of  the 
plaintiffs  arose  subsequent  to  that  order,  the  defendants 
were  entitled,  as  against  them,  to  the  proceeds. 

Appeal  from  the  jud^ent  of  Day,  J.,  in  favour  of 
the  defendants  upon  an  mterpleader  issue. 

The  plaintiffs  were  the  liquidators  of  the  Society 
des  Mctaux,  a  companv  domiciled  and  carrying  on 
business  in  France,  and  the  question  in  the  issue  was 
whether  the  plaintiffs  or  the  defendants  were  entitled 
to  a  sum  of  £9,468  paid  into  court. 

ia,)  Reported  by  W.  F.  Barry,  Esq.,  Barristor-at- 
Law, 


On  the  4th  of  April,  1889,  the  defendants  re- 
covered judgment  in  England  against  the  Society  des 
Metaux  for  £42,090,  the  price  of  copper  sold  and  de- 
livered to  the  socilt^. 

On  the  8th  of  April,  1889,  the  defendants  applied 
ex  parte  at  chambers  for  and  obtained  .<in  order  ap* 
pointing  a  receiver  to  receive  the  interest  of  the  soci^t^ 
m  certain  copper  belonging  to  the  societi^  in  Engkod 
in  the  possession  of  the  Tharsis  Sulphur  and  Copper  Go. 
(who  claimed  a  lien  upon  it  for  work  and  labour  done), 
the  appointment  to  operate  at  once,  but  to  be  withoi^ 
prejudice  to  the  rights  of  any  prior  incumbraocen, 
and  directing  the  receiver  to  pay  the  balance  appear* 
ing  due  on  Us  accounts  in  or  towards  satisfaction  of 
what  should  for  the  time  being  be  due  in  respect  of 
the  judgment  for  £42.090.  Notice  of  this  order  was 
served  on  the  Tharsis  Co.  on  the  9th  of  April. 

On  the  loth  of  April,  1889,  while  the  copper  was 
still  in  the  possession  of  the  Tharsis  Co.,  a  decree  of 
judicial  liqmdation  was  pronounced  by  the  Frendk 
court  against  the  Soci^te  des  Metaux,  and  the  plain- 
tiffSs  were  appcdntcd  judicial  liquidators.  The  Uqoida- 
tors  then  applied  to  set  aside  the  receivership  order, 
but  the  application  was  refused,  the  court,  howerer, 
varying  the  receivership  order  by  adding  thereto  a 
direction  that  the  receiver  should  not  pay  out  any- 
thing received  under  the  order  without  the  direction 
of  the  court.  This  order  was  affirmed  by  the  Coait  of 
Apx)eal. 

On  the  11th  of  May,  1889,  the  defendants  sent  in  a 
proof  for  £42,090.  without  giving  credit  for  any  lien 
or  charge,  in  the  liquidation  in  France,  and  the  proof 
was  admitted. 

The  plaintifiEs,  as  liquidators  of  the  societo,  haTiojp 
claimed  the  copper  subject  to  the  lien  of  the  Than» 
Co.,  an  order  was  made  that  the  copper  should  be 
sold,  that  the  lien  of  the  Tharsis  Co.  should  be  satis- 
fied out  of  the  proceeds,  and  that  the  balance  in  the 
hands  of  the  receiver  should  be  paid  into  court,  and 
that  the  present  issue  should  be  tried  as  to  whether 
the  plaintiffs  or  the  defendants  were  entitled  to  the 
money  in  court. 

Day,  J.,  held  that  the  defendants  were  enti&d 
under  the  receivership  order  and  gave  judgment  for 
them. 

The  plaintiffs  appealed. 

Sir  H,  Davey,  Q,C.,  and  Kennedy,  Q.C.  [TiM 
Atkinson  with  them),  for  the  plaintiffs. — ^The  effect  of 
a  receivership  order  is  merely  to  hold  the  property  i* 
medio;  no  mortgage,  charge,  or  lien  was  created 
Before  anything  had  been  done  under  the  order-^be- 
fore  any  copper  had  been  received,  s  decree  of  jndidsl 
liquidation  was  pronounced  against  the  Sod^te  dei 
Mctaux  in  France.  The  property  in  the  copper  which 
was  being  held  in  medio  under  the  receivership  order 
vested  in  the  plaintiffs  as  judicial  liquidators.  The  coot 
had  no  jurisdiction  to  make  an  ex  parte  order  alleg- 
ing the  title  to  the  property.  The  liquidation  in. 
France,  which  tho  courts  nere  will  recognise,  Tested 
the  property  in  the  plaintiffs  before  the  defendant! 
had  gained  any  title  under  the  receivership  order. 

They  referred  to  Ex  parte  Charrington,  37  V.  B. 
130,  22  Q.  B.  D.  187  ;  In  re  Shephard,  38  W.  B.  Itt 
43  Ch.  D.  131 ;  Judicature  Act,  1873,  s.  25,  auh-iec- 
tion  8 ;  ord.  50,  rr.  Ida,  et  seq, 

[They  also  contended  thau  upon  the  evidence  ai  i» 
the  Fnmoh  law,  the  liquidation  related  back  for  la 
days  and  avoided  the  receivership  order;  and, 
secondly,  that  the  defendants,  by  proving  for  the  f«J 
amount  of  their  claim  in  the  French  liquidation  had 
forfeited  their  rights  under  the  receiveFahip  order.] 

Sir  C.  Russell,  Q.C,  Finlay,  Q,C.,  and  F.  ^* 
Hollams,  for  the  defendants,  were  not  called  upon. 
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Lord  CJOLERIDGE,  C.J. — This  case  seems  to  me  to  be 
determinable  according  to  English  law.  The  receiver- 
ship order,  when  it  was  made,  must  be  taken  to  be  an 
ascertainment  or  decision  by  the  court  that  the  de- 
fendants were  entitiled  to  the  property,  the  subject- 
matter  of  the  order.  A  receivership  order  is  a  process 
of  equitable  execution,  as  it  has  been  called ;  in  o^er 
wordis,  it  shows  that  the  party  obtaining  it  would  be 
entitled  to  execution  upon  tiie  property  in  question 
but  for  some  legal  impediment  standing  in  the  way. 
In  iJ^ie  present  case  the  receivership  order  was 
obtained  at  a  date  when  the  French  liquidation  had 
not  arisen,  and,  in  my  opinion,  the  order  must  be 
taken  as  ascertaining  from  that  date  the  right  of  the 
party  obtaining  it  to  the  property  in  question.  The 
defendants  were  unable  to  take  the  property  in 
execution  because  it  was  in  the  possession  of  persons 
who  had  a  lien  on  it.  But  the  right  to  take  it  in  exe- 
cution as  soon  as  th "  legal  impediment  was  removed 
was  determined  by  the  order.  When  the  lien  was 
dischar^^  the  right  to  the  copper  or  its  proceeds  was 
complete.  [Hw  lordship  then  said  that  the  difficulties 
which  miffht  have  occurred  upon  the  application  of 
the  French  law  did  not  arise,  as  he  agreea  with  Day, 
J.,  that  it  was  not  proved  that,  according  to  French 
law,  the  French  liquidation,  which  occurred  within 
ten  days  after  the  receivership  order,  related  back  so 
as  to  avoid  the  receivership  order ;  nor  was  it  proved 
that,  according  to  French  law,  the  sending  in  of  a 
proof  in  the  French  liquidation  was  an  iirevocable 
act  which  forfeited  the  defendants'  rights  under  the 
receivership  order.]  The  two  points,  therefore,  upon 
the  French  law  cannot  avail  tne  plaintiffs,  and  the 
judgment  of  Day,  J.,  must  be  affirmed. 

Ijord  EsHER,  M.E.— The  present  defendants,  hav- 
ing recovered  judgment  against  the  Society  des 
M§taux,  would  have  been  entitled  to  issue  execution 
against  the  copper  in  question  if  the  Tharsis  Copper 
Co.  had  not  had  a  lien  upon  it.  Before  the  Judica- 
ture Act  the  judgment  creditors  would  have  invoked 
the  assistance  of  the  Court  of  Chancery,  and  the 
court  would  have  appointed  a  receiver.  The  receiver 
-would  not  have  been  able  to  obtain  the  copper  until 
the  Hen  was  satisfied,  but  the  moment  the  uen  was 
satisfied  he  would  obtain  possession.  The  object  of 
the  receivership  order  was  to  do  away  with  the  diffi- 
culty of  obtaining  possession  of  the  goods.  Though 
that  is  sometimes  called  equitable  execution,  in  one 
sense  it  is  not  execution  at  all.  It  is  simply  a  process 
to  get  rid  of  tiie  difficulty  of  issuing  execution  at  law. 
Since  the  Judicature  Act  there  is  no  necessity  to  go 
to  the  Court  of  Chancery.  The  same  court  which 
gives  judgment  can  now  make  a  receivership  order, 
which  has  the  same  effect  as  the  receivership  order 
made  by  the  Court  of  Chancery.  The  defendants 
accordingly  obtained  a  receiversldp  order,  and  sub- 
sequentiy  to  the  order  a  decree  of  judicial  liquidation 
was  pronounced  against  the  Sodlte  des  Metaux  in 
Prance.  The  liquidators  having  claimed  the  copper 
after  the  lien  upon  it  had  been  satisfied,  the  present 
issue  was  directed  to  be  tried.  If  the  French  liquida- 
tion had  occurred  before  the  receivership  order  was 
made,  the  English  courts  would  have  recognized  the 
rights  of  the  French  liquidators  as  against  the  defend- 
ants, if  the  French  law  vested  the  property  in  them. 
The  defendants,  however,  contend  that  their  rights 
Tvere  settled  by  the  receivership  order,  and  that  as 
that  order  was  prior  in  date  to  the  French  liquidation 
their  rights  are  superior.  That  raises  the  question  as 
to  the  effect  of  a  receivership  order.  The  receivership 
ordpr,  as  I  have  stated,  is  made  for  the  purpose  of 
having  the  property  handed  over  to  the  judgment 
creditor  when  the  legal  impediment  is  removed.  The 
'Order  may  direct  the  receiver  to  receive  the  property 


and  hand  it  over  to  the  judgment  creditor.  The 
court,  however,  may  hold  its  hand,  and  in  view  of 
any  possible  claimants  may  refrain  from  making  an 
order  to  hand  over  the  property.  In  the  present  case 
the  court  ordered  the  receiver  not  to  pay  out  anything 
received  under  the  order  without  the  direction  of  the 
court.  But  the  moment  the  order  is  made  for  the 
receiver  to  pay  the  proceeds  to  the  defendants  that 
order  relates  back  to  the  date  when  the  receivership 
order  was  made.  That  date  was  prior  to  the  French 
liquidation,  and  the  receivership  order  takes  effect  from 
that  date.  Unless,  therefore,  the  two  points  taken  by 
the  plaintiffs  upon  the  French  law  are  made  out,  the 
defendants*  rights  have  priority.  [His  lordship  then 
said  that  he  agreed  with  Day,  J.,  that  upon  the  evi- 
dence it  was  not  proved  that  the  French  law  was  as 
contended  for  by  the  plaintiffs;  and  that  if  the 
French  law  had  been  as  contended  for,  a  serious 
question  would  have  arisen  whether  the  English  courts 
would  give  effect  to  that  law.] 

Fry,  L.  J. — The  defendants  would  have  had  a  right 
of  immediate  execution  under  their  judgment  against 
the  copper  in  question  if  it  had  not  been  for  the  lien 
of  the  Tharsis  Copper  Co.  The  receivership  order  was 
then  obtained,  which,  as  amended,  directed  that  the 
receiver  should  not  pay  anything  received  by  him 
without  the  direction  of  the  court.  No  doubt  down 
to  the  present  time  no  direction  to  pay  has  been  given, 
but  the  question  is  whether  that  direction  ought  not 
to  be  given,  because,  if  so,  the  court  must  deal  with 
it  fits  though  it  had  been  given.  It  is  not  contended 
that,  as  matters  stood  on  the  8th  of  April,  the  defend- 
ants had  not  a  perfect  right  to  this  receivership  order 
and  to  the  payment  of  the  moneys  received  by  the  re- 
ceiver under  it.  It  seems  to  me  to  make  no  difference 
that  this  is  a  receivership  order  made  in  the  action 
instead  of  what  would  have  been  the  case  if  it  had 
been  made  under  the  old  proceedings  in  Chancery 
before  the  Judicature  Act.  Then,  as  now,  such  an 
order  was  only  made  in  the  event  of  the  judgment 
creditor  proving  a  primd  facie  titie  to  execution 
against  the  goods  of  the  judgment  debtor  at  the  date 
when  the  receivership  order  was  made.  Although 
under  the  old  practice  the  cause  was  brought  to  a 
hearing,  and  a  direction  then  given  as  to  the  moneys 
received,  the  court  went  back  to  the  date  of  the 
appointment  of  the  receiver,  and  considered  who  at 
that  time  was  entitied  to  the  moneys— in  other  words, 
who  was  entitied  to  execution  at  that  time.  In  such 
a  chancery  suit  the  only  question  to  be  determined 
was,  who  was  entitied  at  the  time  of  the  appointment 
of  the  receiver  ?  It  is  not  denied  that  according  to 
English  law  the  defendants  would  have  been  entitied 
to  execution  upon  this  copper,  had  it  not  been  for  the 
legal  impediment  in  the  way.  It  follows  that  they 
were  entitied  in  equity  to  the  proceeds  of  those  goods, 
as  soon  as  the  legal  impediment  was  removed,  as  from 
the  date  of  the  appointment  of  the  receiver.  In  my 
opinion  it  makes  no  difference  that  in  this  case  the 
receivership  order  does  not  direct  payment.  I  agree 
with  the  argument  that  until  the  oraer  for  payment  is 
made  the  receiver  holds  the  property  in  medio;  but 
when  the  court  comes  to  determine  the  ultimate  rights 
of  the  parties  it  must  have  regard  to  the  question 
whether  or  not  the  defendants  had,  at  the  date  of  the 
appointment  of  the  receiver,  a  right  to  the  receiver- 
ship order.  If  they  had,  they  are  entitied  to  the 
moneys ;  if  they  had  not,  they  are  not  entitied.  That 
seems  to  me  to  be  the  effect  of  the  receivership  order 
according  to  English  law.  [His  lordship  then 
said  that  he  was  unable  to  differ  from  the  findings  of 
Day,  J.,  upon  the  two  points  raised  upon  the  French 
law.  If  the  French  law  had  been  proved  as  asserted, 
the  court  would  have  had  to  ^^gider  whether  it 
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would  recognize  and  give  effect  to  that  law  on  those 
points.] 

Appeal  diamissed. 

Solicitors  for  the  plaintiffs,  Murray^  Jfutchina,  & 
Stirling, 

Solicitors  for  the  defendants,  IloUamSy  SonSy  Coward^ 
<k  Hawlcsley, 


From  Chan.  Div.  April  30. 

Gedye  i*.  Commissioxers  of  Her  Majesty's  Works 
AND  Public  Buildings,  (a.) 

Lands  Clauses  Comolidatioii  Act — Compulsory  talcinf/  of 
land — Payment  of  purchase-money  into  court — Pay- 
ment out  to  i^erson  in  possession — Land  sold  as  freehold 
— Leasehold  title  adduced — Absence  of  claim  by  reiser- 
sioner — Lands  Clauses  Consolidation  Acty  lS4o  (8  &  9 
Vict,  c.  18),  8,  79. 

G.,  whose  house  had  been  compulsorily  taken  in  I860, 
by  a  public  body  in  pursuance  of  powers  conferred  ujwn 
them  by  Acts  of  Parliament ^  had  claimed  to  be  the  owner 
of  the  house  in  /ee,  but  could  only  adduce  a  title  to 
the  residue  of  a  long  term  of  years  expiring  in  1878, 
and  the  purchasers  paid  into  court  a  sum  representing  the 
value  of  the  reversion  in  fee,  O.j  after  the  expiration  of 
twelve  years  from  the  end  of  the  termj  claimed  to  be  en- 
titled to  have  the  money  in  court  paid  to  him  {lie  having 
already  received  the  value  of  the  leasehold  interest)  as 
being  the  person  "  in  possession  "  of  the  house  luithin  the 
Toeaning  of  section  79  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  it  not  being  known  who  the  reversioner 
wcu, 

Heldy  that  G.,  never  ha^n'ng  been  in  possession  of  the 
reversion y  was  not  so  entitled. 

Ex  par^e  Chamberlain,  28  W.  II.  565,  14  Ch.  D. 
323,  doubted. 

Decision  0/ North,  J.  (35  S.  J.  295),  affirmed. 

Appeal  from  North,  J. 

This  was  an  appeal  by  an ,  assignee  of  the  plaintiff 
from  a  decision  of  North,  J.,  refusing  an  application 
for  the  payment  out  to  him  of  a  fund  in  court,  under 
the  following  circumstances : — 

The  plaintiff,  Gedye,  purchased  a  house.  No.  13, 
Clement's-lane,  in  1856,  which  was  assigned  to  him  on 
the  6th  of  May  in  that  year. 

At  the  time  of  the  purchase  it  was  stated  by 
C^edye'8  vendor  that  his  title  was  derived  imder  a  long 
term  of  years,  the  exact  date  of  the  commencement  of 
which  was  not  known,  but  that  there  was  a  recital  in 
an  old  deed  to  the  effect  that  at  Michaelmas,  1771,  the 
term  had  still  107  years  to  run.  The  house  was 
assigned  to  Gedye  for  the  residue  of  the  term,  and  for 
all  other. the  interest  of  the  vendor  (if  any). 

For  many  years  previously  Gedye*s  predecessors  in 
title  had  paid  no  rent  for  the  house,  and  after  his 
purchase  no  I'ent  was  ever  paid.  It  was  not  known 
who  the  reversioner  was. 

Under  these  circumstuices  Gedye  believed  that  he 
would,  by  virtue  of  the  Statute  of  Limitations,  become 
the  absolute  owner  of  the  house  in  fee  simple,  and  he 
acted  as  if  he  were  the  absolute  owner  by  granting  a 
lease  of  the  house  to  a  tenant  for  a  term  of  twenty- 
one  years  from  Michaelmas,  1863,  which  extended  six 
years  beyond  his  own  term. 

Under  the  Courts  of  Justice  Concentration  (Site) 
Act,  the  defendant  commissioners  were  empowered  to 
acquire  certain  property,  including  Gedye*s  house,  for 

(a.)  Eeported  by  H.  M.   Charters  Macpheeson, 
Esq.,  Barrister-at-Law. 


the  purpose  of  a  site  for  the  concentrated  comts  of 
justice ;  and  with  this  Act  the  Lands  Clauses  Consoli- 
dation Act,  1845,  was  incorporated. 

The  commissioners  gave  notice  to  Gedye  that  thqr 
required  to  take  his  house.  He  sent  in  a  daim  for 
compensation  on  the  footing  of  his  being  the  owner 
of  the  house  in  fee,  and  on  the  23rd  of  April,  1866,  the 
compensation  was  assessed  by  a  jury  at  £l,20o. 

On  the  13th  of  October,  1866,  Gedye  sent  an 
abstract  of  his  title  to  the  commissionerB'  solidton. 
In  the  course  of  investigating  this  title,  and  the  title 
to  some  adjoining  houses,  which  had  also  been  taken 
by  the  commissioners,  the  solicitors  discovered  that  in 
July,  1578,  a  plot  of  land,  upon  which  Gedye's  hoose 
and  some  adjoining  houses  were  afterwards  erected, 
was  demised  by  one  Clifton  to  one  Crouch  for  the 
term  of  300  years  from  the  24th  of  June,  1578,  at  Ae 
annual  rent  of  £0  for  the  whole  plot.  A  claim  for 
compensation  was  sent  in  to  the  commissionerB  on 
behalf  of  some  persons  who  alleged  that  they  were  the 
o^vners  of  the  reversion  in  fee  subject  to  the  lease,  but 
the  claim  was  not  prosecuted. 

The  commissioners  declined  to  pay  Gedye  the 
amount  which  had  been  assessed  as  compensation  on 
the  footing  of  his  being  the  owner  of  the  house  in  fee, 
and  in  1867  he  commenced  this  suit  in  the  Conit  of 
Chancery,  claiming  the  specific  performance  ot  the 
contract  by  the  commissioners  for  the  purchase  of  his 
house. 

On  the  9th  of  March,  1869,  on  the  further  con- 
sideration of  the  suit,  an  order  was  made  (by  consent, 
and  without  prejudice  to  the  plaintiff's  claim  to  the 
reversion)  that  the  value  of  the  plaintiff's  leasehold 
interest  in  the  house  should  be  taken  to  be  £500,  and 
that  on  payment  of  this  sum  to  him  he  should  aasiga 
his  leasehold  interest  to  the  commissioners ;  and  it 
was  further  ordered  that  the  commissionors  should, 
on  or  before  the  30th  of  April,  1869,  pay  into  court 
the  sum  of  £705  as  the  value  of  the  reversion  in  fee 
simple  expectant  on  the  determination  of  the  plaintiff* 
term.  The  £705  was  to  be  invested  and  the  dividends 
accumulated. 

On  the  22nd  of  March,  1869,  the  commissionen 
pnid  the  £705  into  court,  and  executed  a  deed  poD 
under  section  77  of  tho  Lands  Clauses  ConsoUdatiot 
Act,  1845,  vesting  the  reversion  in  themselves. 

In  1890  a  person  to  whom  Gedye  had  assigned  hi» 
interest  applied  by  a  siunmons  in  the  suit,  aslaBp 
that  the  fund  in  court,  which  had  arisen  from  tl» 
investment  of  the  £705  and  tho  accumulation  of 
the  dividends  thereon,  mi^ht  be  paid  to  him. 

Since  the  expiration  of  uie  term  of  300  years  in  JmK, 
1878,  no  claim  had  been  made  to  the  leversion  in  fee 
of  tho  house. 

This  summons  was  heard  by  North,  J.,  on  theSad 
of  February,  1891. 

North,  J.,  held  that  the  applicant  had  not  made 
out  any  title  to  the  reversion.  The  term  had  expired 
and  Gedye  had  been  paid  for  his  interest  in  it. 
Neither  Gedye  nor  the  applicant  ever  had  any  inchoate 
title  by  possession  of  the  reversion,  and,  therefore, 
such  a  case  as  Ex  parte  Chamberlain,  28  W.  K.  Xo,  H 
Ch.  D.  323,  did  not  apply.  The  claimant  had  nerer 
had  any  possession  of  the  reversion,  actually  or  con- 
structively. He  had  been  in  possessioi^  only  aJ 
termor. 

From  that  decision  the  claimant  now  appealed. 

Cozens-Hardy,  Q.C.,  and  Borthwick,  for  tfcc  appe- 
lant.— By  virtue  of  section  79  of  the  Land  Clange* 
Consolidation  Act,  1845,  the  appellant  would  hate 
been  entitled,  and  here  the  order  for  payment  ont  in 
respect  of  the  leasehold  interest  was  made  expre^y 
by  consent  and  without  prejudice  to  his  claim.  He 
ought  to  be  in  the  same  position  as  the  owner  of  thfr 
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fee,  it  being  reasonably  clear  that  he  would  have  bo- 
come  entitled  to  it. 

They  cited  Ex  parte  Winder,  25  W.  R.  168 '6  Ch.  D. 
696,  and  Ex  jyarte  Chamberlain, 

Vanghan  Hawkins,  for  the  respondents,  was  not 
called  upon. 

LiXDLEY,  L.J. — This  is  an  ingenious  attempt  by 
the  appellant  to  get  what  does  not  belong  to  him. 
Mr.  Gedye  was  entitled  to  the  unexpired  residue  of  a 
long  term,  which  would  run  out  in  1878.  In  1864, 
regarding  himsolf  as  owner  in  fee,  he  granted  a  lease 
of  the  property  for  twenty-one  years ;  but  in  1865, 
before  the  expiry  of  his  term,  the  land  was  com- 
pulsorily  sold  under  the  Lands  Clauses  Act,  when  it 
was  clearly  found  that  ho  had  a  title  to  the  unex- 
pired term  only,  and  not  to  the  fee.  The  value  of 
the  fee  simple  was  found  to  be  £1,205,  of  which  a 
sum  of  £500  was  paid  to  him  as  representing  the 
leasehold  interest,  and  £705  was  paia  into  court  as 
the  value  of  the  reversion  in  fee.  Some  further  time 
has  elapsed,  and  no  reversioner  has  appeared,  and  this 
sam  in  court  is  now  claimed  by  this  applicant,  who 
has  no  more  riorht  to  it  than  I  have,  under  section  79 
of  the  Lands  Cfauses  Consolidation  Act,  for  he  has 
dearly  no  common  law  right  to  it  whatever. 

This  section  runs  thus :  *'  If  any  question  arise  respect- 
ing the  title  to  the  lands  in  respect  whereof  such  moneys 
shall  have  been  so  paid  or  deposited  as  aforesaid,  the 
peo'ties  respectively  in  possession  of  such  lands,  as 
being  the  owners  thereof,  or  in  receipt  of  the  rents  of 
such  lands,  as  being  entitled  thereto  at  the  time  of 
such  lands  being  purchased  or  taken,  shall  be  deemed 
to  have  been  lawfully  entitled  to  such  lands  until  the 
contrary  be  shown  to  the  satisfaction  of  the  court ; 
and,  uiUess  the  contrary  be  shown  as  aforesaid,  the 
parties  so  in  possession,  and  aU  parties  claiming 
under  them,  or  consistently  with  their  possession,  shall 
be  deemed  entitled  to  the  money  so  deposited,  cmd  to 
the  dividends  or  interest  of  the  annuities  or  securities 
purchased  therewith,  and  the  same  shall  be  paid  and 
applied  accordingly." 

Now  the  appellant  clearly  is  not,  and  never  was, 
in  a  position  to  bring  himself  >vithin  this  section, 
for  Mr.  Gedye  was  not  in  possession  as  owner  in  fee, 
hut  as  a  termor.  It  has  been  decided  by  Hall,  V.C., 
in  Ex  parte  Winder,  that  a  party  in  possession,  and 
against  whom  no  claim  is  made  till  after  the  expira- 
tion of  twenty  years  from  the  time  of  his  taking 
possession,  was  entitled  to  the  purchase-money  for 
the  fee  simple,  the  land  haviog  been  taken  compul- 
sorily  by  a  railway  company.  In  Ex  parte  Chamber- 
lain Bacon,  V.C.,  went  further,  and  I  doubt  whether 
the  evidence  cf  possession  in  that  case  was  sufBcient 
to  justify^  the  decision.  But  be  that  as  it  may,  Mr. 
Gedye  was  never  in  possession  as  owner.  The  appeal 
must  be  dismissed. 

BowEX,  L.J. — The  claimant  has  no  more  claim  to 
the  reversion  than  I  have,  except  on  the  ground  that, 
if  things  had  gone  otherwise,  Mr.  Gedye  (his  as- 
signor) might  have  stayed  on  after  his  lease  had 
expired,  and  after  twelve  years  of  possession  by 
wrong,  that  wrong  might  have  ripened  into  right, 
there  being  possibly  no  persons  who  could  establish 
their  right  to  the  reversion.  But  all  this  never 
happened,  and  one  finds  here  merely  an  expectation 
which  has  never  been  realized.  I  gravely  doubt  the 
correctness  of  the  decision  in  Ex  parte  Chamberlain, 

Kay,  L.J. — The  appellant  says  that  it  makes  a 
difference  in  this  case  that  the  sale  of  the  interest 
was  not  a  voluntary  one.  It  is  the  first  time  that  I 
have  heard  that  this  Act  alters  the  rights  and  title  of 
a  vendor  under  it.  Section  79  simply  provides  that 
the  party  in  possession    is    to  be  entitled   to    the 


purchase-money  if  someone  else  does  not  make  out' 
a  better  title  to  the  property ;  but  it  cannot  give  the 
fee  simple  to  a  leaseholder.  Mr.  Gedye  never  had 
that  possession  which  could  ripen  into  a  fee  simple. 

Solicitors,  C,  M.  Hotson ;  The  Solicitor  to  the  Trea- 
sury, 


From  Chan.  Div. 


Feb.  25. 


Daniel  r.  Ferguson,  (a.) 
Injunction — Ma)idatory  injunction — Altering  status  quo 
after  notice  of  motion  for  injunction. 

The  defendant  in  a  light  and  air  case,  after  receivifig 
notice  of  motion  far  an  interlocutory  injunction,  put  on 
a  number  of  men,  who  worked  night  and  day,  and  ran 
vp  his  building  to  a  height  of  nearly  forty  feet  before 
he  received  notice  that  an  injunction  had  been  granted 
against  him. 

Held  {affirming  the  decision  of  Stirling,  J.),  that  he 
ought  to  be  ordered  to  restore  the  status  quo  ante  by 
pulling  down  the  building  at  once,  without  reference  to 
the  question,  to  be  decided  at  the  trial,  'whether  the  plain- 
tiff was  entitled  to  the  access  of  light  and  air  which  he 
claimed. 

Appeal  from  Stirling,  J. 

The  action  was  to  restrain  the  defendant  from 
building  so  as  to  diminish  the  plaintiffs  access  of 
light  and  air. 

It  appeared  that  the  plaintiff  was  the  lesiseholder 
on  long  terms  of  years  of  three  adjoining  houses  in 
Hereford-road,  Bayswater,  and  that  in  September, 
1890.  the  defendant  was  preparing  to  erect  on  an 
adjoining  plot  of  ground  a  large  building  which  the 
plaintiff  considered  would  diminish  the  access  of  light 
and  air  to  his  houses.  The  plaintiff  accordingly 
issued  his  writ,  and  with  it,  on  Saturday,  November  29, 
by  leave  of  the  court,  served  on  the  defendant  a  notice 
of  motion  for  an  interlocutory  injunction  for  the 
following  Friday.  Within  two  hours  from  the  receipt 
of  that  notice  the  defendant  put  on  a  large  gang  of 
men,  who,  by  working  all  Saturday  afternoon  and 
through  the  night,  and  the  greater  part  of  Sunday 
and  Monday,  ran  up  a  wall  on  the  plot  of  ground 
adjoining  the  plain tiff*8  houses  to  a  height  of  thirty- 
nine  feet.  The  plaintiff,  hearing  of  what  was  being 
done,  applied  on  the  Monday  ex  parte  for  an  interim 
injunction  till  the  following  Friday.  That  was 
granted,  and  it  was  not  till  receipt  of  notice  of  that 
injunction  that  the  defendant  ceased  building  up  the 
wall. 

When  the  motion  for  the  interlocutory  injunction 
came  on  before  Stirling,  J.,  it  was  shown  that  the 
access  of  light  to  the  plaintiffs  houses  would  be  mate- 
rially diminished  by  the  defendant's  building,  but  the 
defendant  contended  that  the  plaintiff  had  no  right  to 
the  access  of  light  and  air  which  he  claimed. 

It  appeared  from  the  evidence  that  the  plot  of 
ground  on  which  the  defendant  was  now  building  had 
been  demised  by  one  Jenkins,  in  1841,  to  James  Bott 
for  a  term  of  eighty  years,  and  had  been  sub-leased 
by  him,  in  1860,  for  a  term  of  sixty  years.  In  1866 
Bott  died,  and  in  1884  the  residue  of  the  eighty  years 
term,  which  had  remained  in  his  executors  in  the 
meantime,  was  assigned  to  the  predecessoi-s  in  title 
of  Ferguson,  the  defendant,  and  they  had  since 
acquired  also  both  the  residue  of  the  sixty  years*  term 
and  the  fee.  It  further  appeared  that  the  land  on 
which  the  plaintiff's  houses  stood  had  been  demised  in 

(a.)  Reported  by  R.  H.  Deaxe,  Esq.,  Barrister- at- 
Law. 
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1854  to  the  same  James  Bott  by  the  trustees  of  the 
Bishop  of  London's  Paddington  Estate,  and  that  this 
term  also  had  remained  vested  successively  in  Bott 
and  his  executors  till  the  year  1882.  At  that  date  it 
became  the  property  of  the  plaintiff's  predecessor  in 
title. 

Upon  that  state  of  facts  the  defendant  contended 
that  there  had  been  a  unity  of  interest  in  the  two 
properties  existing  in  James  Bott  and  his  executors 
from  1854  to  1882  which  prevented  or  suspended  the 
acquisition  by  prescription  of  any  right  to  access  of 
light  and  air  to  the  plaintiff's  houses. 

Stirling,  J.,  granted  an  injunction  to  restrain  the 
defendant  until  judgment  or  further  order  from 
building  so  as  to  darken  the  light  of  the  plaintiff^  s 
houses,  and  from  permitting  the  wall  which  had  been 
run  up  in  the  manner  described  to  remain  on  the  de- 
fendant's land. 

The  defendant  appealed  from  that  order. 

Horace  Kenty  for  the  appellant. — There  was  such 
a  unity  of  interest  in  Bott  as  to  prevent  the  Prescrip- 
tion Act  applying:  Clay  v.  Thackrah,  9  Car.  &  P.  47. 
The  authorities  are  clear  that  where  there  is  unity  of 
possession  no  easement  of  light  can  be  acquired. 
%ott  could  not  acquire  an  easement  over  land  leased 
to  himself,  though  it  was  not  in  his  own  occupation. 
[Kay,  L.J. — You  would  have  had  no  right  to  build 
as  against  the  Bishop  of  London,  and,  therefore,  there 
was  no  unity  of  interest  for  all  intents  and  purposes.] 
A  tenant  cannot  acquire  rights  by  prescription  as 
against  his  landlord :  Outram  v.  Maude,  29  W.  B.  818, 
17  Ch.  D.  391.  Every  interest  in  Jenkins's  land  is 
now  vested  in  the  appellant,  including  the  sublease  to 
Underwood  for  sixty  years,  as  well  as  Bott's  under- 
lease from  JenMns,  and  the  fee.  The  plaintiff  has 
only  got  seven  jrears'  prescription.  The  oases  show 
that  unity  of  interest  without  actual  possession 
is  sufficient,  though  no  doubt  if  the  right  has 
been  already  acquired  it  is  only  suspended,  and  not 
destroyed,  even  by  unity  of  possession:  Simper  v. 
Foley,  2  J.  &  H.  555,  10  W.  R.  Ch.  Dig.  23.  But  here 
it  had  not  been  acquired.  At  all  events  a  mandatory 
injunction  to  pull  down  will  not  be  granted  on  an 
interlocutory  application. 

Buckley,  Q*C.,  and  Frank  Watson,  for  the  re- 
spondent, were  not  called  upon. 

LiNDLEY,  L.  J. — I  think  this  appeal  should  be  dis- 
missed without  going  into  the  question  whether  the 
plaintiff  is  entitled  to  the  access  of  light  which  he 
claims.  It  is  admitted  that  his  lights  are  ancient, 
but  it  seems  that  there  is  some  question  whether  there 
has  not  been  a  unity  of  possession  such  as  to  prevent 
his  acquiring  the  easement  he  claims.  The  plaintiff 
asked  for  an  injunction  in  order  that  the  statue  quo 
might  be  maint<uned  until  the  trial,  and  he  made  out 
«  primd  facie  case  entitling  him  to  what  he  asked. 
Thereupon  the  defendant,  having  received  notice  that 
the  plaintiff  was  going  to  ask  for  such  an  injunction, 
puts  on  a  gang  of  men  and  runs  up  a  wall  thirty-nine 
feet  high  between  receipt  of  that  notice  on  Saturday 
morning  and  receipt  of  notice  of  the  granting  of  an 
interim  injunction  on  the  following  Monday.  Under 
those  circumstances  I  think  the  judge  was  quite  right 
to  make  an  order  to  preserve  the  matter  as  it  was 
when  the  defendant  received  the  notice  of  motion.  I 
should  not  think  it  right  to  say  anythiog,  to  throw  the 
slightest  doubt  on  the  right  of  the  court  to  order  a 
building  to  bo  pulled  down  in  such  a  case. 

BIay,  L.  J. — I  quite  agree.  There  will  be  questions 
of  some  nicety  \o  be  decided  at  the  trial,  but  this  is 
not  the  time  to  decide  them.  After  the  defendant  had 
had  notice  that  the  plaintiff  was  going  to  apply  for  an 


injunction,  he  determined  to  alter  the«to<fr«  qtto  before 
the  matter  came  iuto  court,  and  accordingly  he  pat  on 
a  gang  of  men  to  work  oJl  through  Saturday  nidiit 
and  the  greater  part  of  Sunday  and  Monday  so  uat 
by  the  time  he  received  notice  that  an  interim  in- 
junction had  been  obtained  against  him  he  had  nm 
up  the  wall  to  the  height  of  thirty-nine  feet.  Now, 
whether  he  turns  out  at  the  trial  to  be  right  or  wrong 
on  the  merits,  he  ought  to  be  orderc<l  to  pull  down 
that  wall  on  the  ground  that  in  doing  what  he  did,  he 
was  endeavouring  to  make  it  difficult  for  the  court  to  . 
preserve  the  status  quo.  He  was  trading  on  the 
supposed  reluctance  of  the  court  to  order  a  building 
once  erected  to  be  pulled  down.  I  have  alwaji 
thought  that  such  conduct  ought  to  be  dealt  with 
severely.  If  we  altered  the  order  under  appeal  it 
would  encourage  other  people  to  act  in  that  way, 
because  they  would  say  the  court  was  reluctant  to 
order  buildings  to  be  pulled  down.  I  am  not  at  all 
reluctant  to  order  this  wall  to  be  pulled  down  what- 
ever the  result  of  the  case  may  be  at  the  triaL  He 
appeal  will,  therefore,  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ilatt  &  Co, 

Solicitor  for  the  respondent,  O.  Checsman, 


l^igfl  OTourt  of  ^wtitt. 


Chan.  Div. ) 
Chitty,  J.  j 


April  15,  21. 


Coxox  V,  Gorst.  (a.) 


Company — Winding  up — Order  for  dissolution— Adtm 
by  creditors  against  late  directors — Fraud — Companki 
Act,  1862,  s.  ill. 

After  a  company  has  been  completely  wound  vp,  and 
an  order  for  dissolution  of  the  company  obtained,  a 
creditor,  in  the  absence  of  fraud,  has  no  cause  of  action 
against  the  late  directors  to  recover  assets  allegtd  nU  fo 
have  been  got  in  pending  the  winding  vp. 

Motion. 

The  plaintiff  was  a  creditor  of  a  company,  whidi 
had  been  ordered  to  be  wound  up,  at  the  date  of  the 
winding  up.  The  liquidator  had  obtained  an  order 
under  section  111  of  the  Companies  Act,  1862,  dit- 
solving  the  company. 

The  plaintiff  commenced  an  action  against  the 
directors  and  the  official  liquidator.  The  tetatemeot 
of  claim  alleged  that  the  directors  had  made  paymenti 
of  dividends  out  of  capital  and  had  received  part 
thereof  for  themselves,  and  other  matters ;  the  ofiect 
of  the  action  being  to  recover  assets  of  the  late 
company  not  got  in  during  the  winding  up,  and  to 
have  such  assets  distributed  among  the  plaintiff  and 
the  other  creditors  of  the  company. 

The  defendants  in  their  defence  denied  the  allegations 
in  the  statement  of  claim,  and  stated  that  the  com- 
pany had  been  completely  wound  up,  and  that  all  its 
available  assets  had  been  got  in  and  accounted  for. 

The  defendants  now  moved  that  the  statement  of 
claim  might  be  struck  out,  on  the  ground  that  it  dis- 
closed no  reasonable  cause  of  action. 

Byrne,  Q.C,  and  St('Ck,  for  the  motion,  referred  to 
Tn  re  Pinto  Silver  Mining  Co,,  26  W.  R.  622,  8  Ch.  D. 
273;  In  re  Londim  and  Caledonian  Marine  InturaiKS 

(a.)  Reported  by  V.  de  S.  Fowke,  Esq.,  Barrister-at- 
Law. 
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Co.,  27  W.  R.  713,  11  Ch.  D.  140;  Mills  y.  NoHhern 
Mailway  of  Buenos  Ayres  Co.,  19  W.  R.  171,  L.  R.  o 
Ch.  App.  621 ;  The  Companies  Act,  1862.  s.  142 ;  The 
Companies  Act,  1880,  s.  7,  sub- section  (4). 

C.  Macncujiiten  {Byrne,  Q.C.,  with  him),  for  directors 
in  the  same  interest. 

FartcelJ,  Q.C.,  and  Hamilton,  for  the  plaintiff. — The 
-dissolution  of  a  company  does  not  deprive  the  court 
of  its  jurisdiction  over  the  company :  In  re  Crook- 
Itaven  Mining  Co,,  15  W.  R.  28,  L.  R.  3  Eq.  69  ;  Evantt 
T.  Coi-entry,  8  De  G.  M.  &  G.  835,  5  W.  R.  Ch.  Dig. 
40;  In  re  National  Fu7ids  Assurance  Co,,  27  W.  R. 
•302,  10  Ch.  D.  118;  Cavendish  Bentinck  v.  Feiiii,  36 
W.  R.  641,  12  App.  Cas.  652. 

Byrne,  Q.C.,  replied. 

Chitty,  J. — This  action  may  be  disposed  of  on 
the  short  ground  that  it  is  barred  by  tne  order  of  the 
•court  in  the  winding  up  whereby  the  company  was 
dissolved.  The  phimtiff  purports  to  sue  on  behalf 
of  himself  and  all  other  the  creditors  of  the  com- 
pany. Thiu  is  obviously  wrong,  the  company  has 
ceased  to  exist.  If  this  were  a  matter  of  form  only 
it  could  be  remedied  by  amendment,  but  it  is  a  matter 
of  substance.  The  defendants  are,  persons  who  had 
been  or  were  directors  of  the  company  previously  to 
or  at  the  date  of  the  order  to  wind  up,  and  the 
person  who  was  the  official  liquidator  of  the  comx>any 
down  to  the  order  dissolving  the  company. 

The  object  of  the  action  is  to  recover  assets  of  the 
late  company  alleged  not  to  have  been  got  in  pending 
the  winding  up,  and  to  have  such  assets  distributed 
■among  the  plaintiff,  and  the  others  on  whose  behalf 
he  is  suing.  In  other  words,  it  is  an  action  for  a 
further  and  complete  winding  up  of  the  affairs  of  the 
company. 

The  assets  sought  to  be  recovered  are  the  sums 
alleged  to  have  been  wrongfully  paid  by  the  directors 
out  of  capital  by  way  of  dividends.  In  fairness  to 
them  it  ought  to  be  stated  that  they  are  not  charged 
with  fraud  in  making  the  alleged  payments,  the  only 
charge  against  them  is  that  they  did  not  take  proper 
precautions  before  the  dividend  was  paid  to  ascer- 
tain that  the  capital  was  left  intact.  Such  a  claim 
might  have  been  made  in  the  winding  up  under  the 
16dth  section  of  the  Act  of  1862.  So  far  as  anything 
to  the  contrary  appears  in  the  statement  of  daim, 
the  question  of  the  liability  of  the  directors  may  have 
'been  duly  considered  in  the  winding  up.  No  relief 
is  sought  against  the  late  liquidator  except  possible 
costs. 

8uch,  then,  is  the  relief  sought  in  an  action  in 
which  an  attempt  is  made  to  impeach  the  order  dis- 
solving the  company.  The  only  allegation  against 
the  order  is  the  immaterial  statement  that  it  was 
Joade  without  the  knowledge  or  consent  of  an  in- 
formal committee  of  creditors,  who  had  no  authority 
by  statute  or  otherwise.  Where  a  voluntary  winding 
up  of  the  company  had  been  dissolved  pursuant  to 
section  142  of  the  Companies  Act,  1862,  it  has  been 
dedded  by  the  Court  of  Appeal  that  the  court  has  no 
jurisdiction  to  make  an  order  on  petition  for  winding 
up  by  the  court  unless  the  dissolution  can  be  im- 
peached on  the  ground  of  fraud :  Iji  re  Pinto  Silver 
Mining  Co,;  In  re  London  and  Caledonian  Marine 
Insurance  Co,  These  decisions  apply  in  full  force  to  a 
dissolution  by  order  of  the  court  in  a  winding  up  by 
the  court.  Consequently,  the  plaintiff,  who  does  not 
even  allege  fraud,  eonnot  proceed  by  petition  for  a 
discharge  of  the  order  of  dissolution,  and  for  a  con- 
tinuance of  the  winding  up  by  the  court.  But  it  is 
argued  that  ho  is  at  liberty  to  proceed  by  an  action 
in  which  he  does  not  impeach  the  order  of  dissolution. 


In  my  opinion,  he  cannot.  Putting  fraud  aside,  the 
creditors  of  a  comi)any  are  bound  by  the  proceedings 
in  a  winding  up,  and  the  orders  meide  therein.  The 
11 1th  section  of  the  Companies  Act,  1862,  enacts 
that  "when  the  affairs  of  the  company  have  been 
completely  wound  up,  the  court  shall  make  an  order 
that  the  company  be  dissolved  from  the  date  of  such 
order,  and  the  company  shall  be  dissolved  accord- 
ingly." The  66th  rule  of  the  General  Orders  of 
November,  1862,  directs  that  when  the  official 
liquidator  has  passed  his  final  account,  and  the 
balance  fif  any)  due  thereon  has  been  paid,  a  certifi- 
cate shall  be  made  by  the  chief  clerk  that  the  affairs 
of  the  company  have  been  completely  wound  up,  and 
that  in  case  the  company  has  not  been  already  dis- 
solved the  official  liquidator  shall,  immediately  after 
such  certificate  shall  become  binding,  apply  to  the 
judge  for  an  order  that  the  company  be  dissolved 
from  the  date  of  the  order.  The  statement  of  daim 
does  not  mention  any  certificate,  but  it  must  be  pre- 
sumed, in  the  absence  of  any  statement  to  the  con- 
trary, that  tiie  order  for  dissolution  in  this  case  was 
rightly  obtained. 

According  to  the  authorities  above  cited  a  creditor 
cfinnot  deny  that  the  affairs  of  the  company  have  been 
fully  wound  up  where  the  dissolution  is  a  voluntary 
winding  up  under  section  142  and  no  fraud  is  alleged. 
A  fortiori  he  cannot  do  so  where  the  dissolution  is  in 
a  winding  up  by  the  court  and  no  fraud  is  alleged. 
The  plaintiff,  therefore,  being  bound  by  the  order, 
cannot  be  permitted,  whatever  be  the  form  of  his  pro- 
ceeding, whether  by  action  or  petition,  to  allege  that 
the  winding  up  is  not  complete.  I  must  not  be  sup- 
posed to  assent  to  the  argument  that  a  creditor  can 
proceed  by  action  to  recover  from  directors  capital 
wrongfully  paid  away  in  the  shape  of  dividends  wnere 
the  company  still  exists;  but,  assuming,  notwith- 
standing Lord  Hatherley*s  decision  in  MilU  v. 
Northern  Railway  of  Buenos  Ayres  Co.,  that  he  can, 
and  assuming  that  the  principle  of  the  decision  in 
Evans  v.  Coventry,  where  the  plaintiff,  as  one  of  the 
assured,  had  a  contract  affecting  the  capital  of  the 
insurance  company  or  partnership,  would  apply,  I  am 
of  opinion  that  no  such  action  can  be  maintained 
where  the  company  has  been  dissolved.  The  plaintiff 
cannot  sue  without  making  the  company  a  party,  and 
the  existence  of  the  company  having  been  put  an  end 
to  by  the  operation  of  the  statute,  he  cannot  sue  at 
all ;  where  the  company  still  exists  the  capital  wrong- 
fully paid  away  would  have  to  be  restored  to  the  com- 
pany's coffers,  if  it  was  a  going  concern,  or  paid  to 
the  official  liquidator  or  into  court  if  the  company 
was  being  wound  up  by  the  court. 

The  statement  of  daim  contains  an  allegation, 
possibly  with  a  view  to  get  over  this  difficulty,  to  the 
effect  that  tiie  right  to  recover  the  amount  alleged  to 
have  been  wrongfully  paid  away  is  a  chctse  in  action 
which,  on  the  dissolution  of  the  company,  passed  to 
the  creditors.  This  supposed  vesting  in  the  creditors 
of  the  company's  chose  in  action  is  a  mere  fiction,  with 
nothing  in  the  statute  to  support  it,  and  is  in  the  teeth 
of  the  provisions  of  the  statute. 

The  result  is  that  the  affairs  of  this  company  have 
been  completely  wound  up,  and  the  company  itself 
has  been  duly  dissolved.  Consequently  the  amended 
statement  of  daim  discloses  no  reasonable  cause  of 
action,  and  the  action  must  be  dismissed  as  against 
the  moving  defendants,  with  costs. 

Solicitors,  Turnhull,  Tilly,  <fc  Momir ;  Newman^ 
Hays,  it  Co. ;  Bedford,  Moniei^  Williajns,  &  Robinson, 
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Chan.  Div.  \ 
Chitty,  J.  S 

Perry  r.  Eames. 
Salamax  V,  Eames. 
Mercers'  Company  v,  Eames.  (a.) 

Uasement — A  ncient  lif/hts — Crown — Crown  land— Sale 
by  trustees — Prerogative — Prescription  Act  (2  <&  3 
iraZ.  4,  c.  71),  ««.'l-3. 

Land  was  held  in  trust  for  the  Crown  from  a  period 
prior  to  the  Prescription  Act,  The  Crown  is  not  named 
in  section  3  of  that  Act, 

Ileldf  that  no  prescriptire  right  to  the  access  of  light 
over  the  land  to  adjoining  buildings  had  been  acquired 
against  the  Crown  during  its  beneficial  ownership^ 
aJthough  the  legal  estate  therein  was  not  rested  in  the 
Crown,  and  that  imrchasers  from  the  Crown  were  entitled 
to  build  thereon  so  as  to  interfere  luith  the  access  of  light. 

Motion  treated  as  trial  of  action. 

In  the  year  1820  the  site  of  the  old  Bankruptcy 
Court  in  Basinghall-street  was  purchased  by  the 
Government  out  of  moneys  provided  by  Parliament, 
and  was  convoyed  to  trustees  for  the  Crown. 

The  conveyance  was  confirmed  by  an  Act  passed  in 
the  1  &  2  Geo.  4,  c.  115.  The  buildings  were  then 
erected  and  used  for  the  purposes  mentioned  in  the 
Act. 

In  1886  the  site  was  sold  to  the  Corporation  of  the 
City  of  London  by  the  Crown,  and  in  1890  became 
vested  in  the  defendant  Eames  under  a  buQding 
agreement  from  the  Corporation  of  the  City  of 
London. 

The  defendant  commenced  to  erect  buildings  on  the 
site  which  obstructed  the  access  of  light  to  windows 
in  opposite  buildings  belonging  to  the  plaintiffs,  and 
these  actions  were  brought  for  an  injunction  to  restrain 
such  buildings. 

By  consent  of  all  parties  these  motions  were  treated 
as  the  trials  of  the  actions  so  far  as  the  question  of 
law  was  concerned,  which  was  whether  the  plaintiffs 
could  claim  any  prescriptive  right  to  access  of  light 
over  the  site  of  the  old  Bankruptcy  Court  prior  to 
the  year  1886,  the  court  having  been  Crown  property 
from  1820  to  1886. 

Whitehorne,  Q.C.,  and  W,  F.  Hamilton,  for  the 
defendant,  referred  to  Mersey  Docks  v.  Cameron,  13 
W.  R.  1069,  11  H.  L.  Cas.  443;  R-g,  v.  McCann,  16 
W.  R.  397,  L.  R.  3  Q.  B.  141  ;  Ex  parte  Postmaster- 
General,  27  W.  R.  325,  10  Ch.  D.  595  ;  Corporation  of 
Weymouth  v.  Nugent,  13  W.  R.  338,  6  B.  &  S.  22 ; 
Chitty  on  Prerogative,  p.  383;  Corporation  of  Y'ar- 
mouth  v.  Simmons,  26  W.  R.  802,  10  Ch.  D.  518  ;  In  re 
Oriental  Bank  Corporation,  28  Ch.  D.  643,  33  W.  R. 
Dig.  47  ;  Magdalen  College  case,  11  Rep.  74b;  Wyn- 
Stanley  v.  Lee,  2  Swans.  333. 

Seward  Brice,  Q,C„  Byrne,  Q.C,  StoJces,  Beaumont, 
and  Butcher,  for  the  plaintiffs  in  the  different  actions, 
referred  to  Sharp  v.  St,  Sauveur,  20  W.  R.  269,  L.  R. 
7  Ch.  App.  343;  Barrow  v.  Wadh'n,  5  W.  R.  695, 
24  Beav.  1 ;  Jlawlet/  v.  Steele,  6  Ch.  D.  521,  26  W.  R. 
Dig.  76;  In  re  JVoSd's  Estate,  34  W.  R.  375,  31  Ch.  D. 
607  ;  Kinloch  v.  Secretary  of  State  for  India,  30  W.  R. 
845,  7  App.  Cas.  619;  Maxwell  on  Statutes,  2nd  ed., 
p.  165 ;  Staunforde  on  the  Kinor's  Prerogative,  pp. 
42,  43 ;  Chitty  on  the  King's  Piuiogative,  pp.  380, 
382,383. 

.    Whitehome,  Q,C.,  replied. 

Chitty,  J. — It  appears  that  there  are  several 
Government  buildings  held  in  trust  for  the  Crown 

(a.)  Reported  by  V.  pe  S.  Fowke,  Esq.,  Barrister-at- 
Law. 


under  modem  statutes.  For  instance,  the  G«naal 
Post  Office  is  vested  in  the  Postmaster-General  in 
trust  for  her  Majesty.  The  decision  in  these  cases 
has,  therefore,  an  importance  extending  beyond  the 
interests  of  the  parties  engaged  in  the  litigation. 

The  plaintiffs  claim  a  right  of  access  of  Hght  to  their 
dwelling-houses  over  the  site  of  the  old  Bankniptcj 
Court  in  Basinghall-street,  in  the  City  of  London, 
subject  only  to  the  obstruction  which  was  caused 
by  the  former  building.  The  site  of  the  court  vis 
purchased  in  1820,  and  the  building  was  shortly  after 
erected  thereon ;  the  money  required  for  the  purchase 
and  the  erection  of  the  building  being  provided  hy 
Parliament.  On  the  23rd  of  April,  1820.  the  site 
was  conveyed  to  five  subjects  nominated  by  the 
Crown  as  trustees,  and  the  conveyance  was  made  to- 
them  in  fee  in  trust  for  his  Majesty  and  his  suooes- 
sors,  and  to  the  intent  and  purpose  only  that  ceitam 
buildings  might  bo  erected  on  the  said  ground  for  the 
meetings  of  the  Commissioners  of  Bankruptcy,  and 
for  transaction  of  business  in  bankruptcy.  The  con- 
veyance was  confirmed  by  the  public  statute  1  &2 
Geo.  4,  c.  115.  The  4th  section  enacted  that  the  ground 
and  buildings  should  thenceforth  be  vested  in  the 
five  trustees  named  in  trust  for  his  Majesty,  his  hm 
and  successors,  to  the  int»;nt  that  the  g^und  and 
buildings  erected,  or  to  be  erected,  thereon  might  for 
ever  thereafter  be  used  and  applied  for  the  purposes 
and  in  the  manner  described  in  the  Act  fthat  is, 
putting  it  shortly,  for  the  purposes  of  the  Court  of 
Bankruptcy),  subject  to  such  rules  respecting  the  use 
thereof  as  the  Lord  Chancellor  might  make,  and  for 
no  other  purposes.  By  the  60th  section  of  the  Bank- 
ruptcy Act,  1849,  the  ground  and  building  wse 
vested  in  the  Commissioners  of  the  Court  for  the  time 
being  for  the  purposes  of  the  Act.  This  loft  the 
Crown's  title  as  beneficial  owner  unaffected.  By  the 
63th  section  of  the  Bankruptcy  Act,  1861,  the  ground 
and  building  were  vested  in  the  Commissioners  of 
her  Majesty's  Works  and  Public  Buildings,  and  it  was 
enacted  that  the  same  should  be  appropriated  to  sndt 
purposes  as  the  Lord  Chancellor  shoula  direct.  This 
enactment  also  left  the  Crown's  equitable  title  un- 
affected, unless  and  until  the  Lord  Chancellor  directed 
that  the  property  should  be   appropriated  to  some 

Eurposes  other  than  those  to  which  the  property  had 
een  previously  dedicated.  Even  apart  from  the 
trust  for  the  Crown  in  the  conveyance  and  the 
statute  of  Geo.  4,  it  cannot  be  doubted  that  where 
property  is  held  for  such  public  purposes  as  those 
described  in  the  above  Acts  the  equitable  title  is  in 
the  Crown.  The  building  was  used  for  the  purposa 
of  the  Court  of  Bankruptcy  imtil  after  the  passing  of 
the  Act  of  1861,  and  also  until  it  was  sold  and  con- 
veyed in  1886  to  the  Corporation  of  London  pur- 
suant to  a  direction  of  the  Lord  Chancellor  in  exercise 
of  the  power  conferred  on  him  by  the  68th  section  of 
the  Act,  1861.  On  the  execution  of  this  convejance 
the  Crown's  title  was  divested.  The  Crown's  tide 
thus  continued  down  to  the  conveyance  in  1886. 
The  defendant  claims  under  this  conveyance.  Hie 
result  is,  that  from  1820  to  1886— a  period  of  sixty- 
six  years — the  legal  estate  was  vested  in  trustees  who 
were  subjects  and  mere  depositories  of  the  legal 
estate,  but  the  sole  equitable  ownership  was  in  the 
Crown  for  the  public  purposes  of  the  Acts,  and 
during  the  same  period  the  Crown  had,  by  its  minister 
of  justice  and  other  officers,  the  sole  and  excIosiTe' 
possession  of  the  property. 

The  plaintiffs  claim  the  access  of  light  under  the 
3rd  section  of  2  &  3  Will.  4,  c.  71,  the  Act  for 
shortening  the  time  of  prescription  in  certain  cases, 
which  came  into  operation  on  the  first  day  of 
Michaelmas  Term,  18^52.  The  Crown  is  not  named  m 
that  section,  but  is  named  in  the  1st  and  2nd  sections. 
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Therefore,  regard  beinff  had  to  the  general  rule  that 
the  Grown  is  not  bound  by  a  statute  unless  named,  a 
▼ery  starong  case  arises  for  holding  that  the  Crown  is 
not  bound  by  the  3rd  section.  It  was,  however, 
argued  for  the  plaintiff  that  the  Crown  is  boimd  by 
necessary  implication  because  the  servient  tenement 
is  not  mentioned  in  the  3rd  section.  I  am  imable  to 
follow  this  argument.  It  is  true  that  the  servient 
tenement  is  not  expressly  mentioned  in  the  section, 
although  it  is  referred  to  by  the  words  **  any  local 
usage  or  custom  to  the  contrary  notwithstanding," 
Words  which  apply  to  the  servient  tenement  only. 
But  it  appears  to  me  to  bo  a  wholly  immaterial  cir- 
cumstance whether  the  servient  tenement  is  men- 
tioned or  not.  It  is  not  a  circumstance  from  which 
any  intention  on  the  part  of  the  Legislature  to  bind 
the  Crown  can  be  inferred,  much  less  is  it  sufficient 
to  raise  a  necessary  implication  or  to  support  an 
irresistible  inference  of  intention  to  bind  the  Crown. 
I  hold,  then,  that  the  Crown  is  not  bound  by  the 
3rd  section. 

It  was  further  argued  for  the  plaintiffs  that  the 
rif^ht  to  light,  falls  within  the  meaning  of  the  terms 
**  or  other  easement "  in  the  2nd  section,  in  which 
the  Crown  is  named,  and  in  support  of  tliis  argu- 
ment the  observations  of  Lord  Selbome  in  DaHon 
V.  Angus,  30  W.  R.,  at  p.  208,  were  cited.  But 
although  Lord  Selbome  was  of  opinion  that  the 
right  of  support  in  the  case  of  two  adjoining 
buildings,  a  right  he  considered  to  be  an  ease- 
ment not  purely  negative,  fell  within  the  2nd 
section,  he  did  not  say  that  the  negative  right  to 
light  was  within  that  section,  nor  is  there  anything 
in  his  observations  to  justify  an  argument  that  he 
held  any  such  opinion.  To  whatever  other  easements 
the  terms  of  the  2nd  section  may  extend,  it  is,  I  think, 
clear  that  they  do  not  include  light.  The  statute 
places  the  acquisition  of  the  right  to  access  of  light 
npon  a  footing  entirely  different  from  that  on  which  it 
rests  the  other  incorporeal  hereditaments  with  which  it 
deals.  The  right  to  light  is  dealt  with  exclusively  by 
the  3rd  section,  and  the  subsequent  ancillaiy  sections, 
«nch  as  the  4th,  which  defines  the  period  of  twenty 
years  and  what  is  meant  by  interruption.  The  right 
to  light,  as  between  subject  and  subject,  is  acquired 
indefeasibly  by  simple  enjoyment  for  the  statutory 
period  of  twenty  years  without  the  statutory  inter- 
ruption, unless  the  enjoyment  be  by  consent  or 
agreement  expressly  made  or  given  by  deed  or 
writing. 

If  the  3rd  section  is  contrasted  with  the  2nd  section 
it  will  be  found  that  the  only  reason  that  can  be  sug- 
gested for  including  light  in  the  2nd  section  is  to 
bind  the  Crown.  As  between  subjects,  the  3rd  section 
covers  more,  and  more  than  covers  all  the  ground  of 
the  2nd  section,  and  would  bo  an  unnecessary  and 
superfluous  enactment  in  regaid  to  Ught.  The  language 
of  the  2nd  section  ought  not  to  be  construed  to  in- 
clude hght  merely  for  the  piupose  of  binding  the 
Crown.  The  3rd  section  with  its  ancillary  sections 
constitute  the  entire  statutory  code  as  to  light,  and 
provides  a  simpler  mode  for  the  acquisition  of  hght 
than  the  other  sections  of  the  Act  do  for  the  acquisi- 
tions of  other  easements  of  rights.  The  statute  has 
been  in  operation  for  considerably  more  than  half  a 
century,  and  hitherto  no  one,  so  far  as  I  am  aware, 
has  ever  contended  that  light  falls  within  the  2u(i 
section. 

The  plaintiffs  further  contended  that  previously  to 
the  conveyance  of  1820  the  right  of  Ught  to  their 
tenements  had  been  acquired  by  prescription  at  the 
common  law,  or  that  a  lost  grant  ought  to  be  pre- 
sumed, so  that  when  the  Crown  ctcquired  its  title  to 
•the  site  of  the  Bankruptcy  Court,  the  site  was  already 
subject  to  the  servitude  of  light  which  they  claim. 


But  according  to  the  evidence  put  in  on  behalf  of  the 
plaintiff  Salaman,  there  was  standing  thereon  an 
ancient  building.  The  evidence  is  to  the  following 
effect  :— 

In  1398  there  was  standing  on  the  ground  a  build- 
ing called  *'  Blackwell  Hall,"  which  belonged  to  King 
Bichard  II.  This  building  was  then  sold  by  the  king 
to  the  Corporation  of  London.  In  1658  the  hall  was 
rebuilt,  in  1666  it  was  destroyed  in  the  Great  Fire,  in 
1672  it  was  again  rebuilt  on&e  same  site,  the  building 
standing  on  the  ground  was  used  from  1398  to  1820 
by  the  corporation  as  the  cloth  hall.  This  evidence 
is  fatal  to  the  plaintiff  Salaman  for  a  reason  presently 
to  be  mentioned. 

From  the  statute  of  Geo.  4  it  appears  that  the 
ground  comprised  in  the  conveyance  of  1820  included 
part  of  the  site  of  the  ancient  cloth  market  of  Black 
well  Hall  or  the  buildings  belonging  thereto,  and 
that  other  part  thereof  was  the  site  or  part  of  the 
site  of  two  messuages  in  Basinghall-street.  The 
result,  then,  is  that  in  1820  the  defendant's  site  was 
occupied  by  the  ancient  tenement  of  the  cloth  hall  or 
market,  and  by  other  messuages  which,  in  the  absence 
of  evidence  to  the  contrary,  must  be  presumed  to  be 
ancient.  To  these  tenements  the  custom  of  the  City 
of  London  extended,  which  custom  was  that  a  man 
might  rebuild  his  house  or  other  edifice  upon  the^ 
ancient  foundation  to  what  height  he  pleased,  though 
thereby  the  ancient  windows  or  light  of  the  adjoining 
or  opposite  houses  were  obstructed,  if  there  were  no 
agreement  in  writing  to  the  contrary :  Wynstanley  v. 
Ler,  The  plaintiffs'  houses  have  been  rebuilt  in  recent 
times,  and  evidence  was  given  for  the  purpose  of  show- 
ing that  parts  of  their  windows  are  in  the  same 
position  as  the  Ughts  of  the  houses  which  previously 
stood  upon  their  ground.  Some  evidence  is  given 
on  behalf  of  the  plaintiff  Salaman  with  a  view 
to  show  that  his  hghts  were  ancient ;  the  evi* 
dence,  however,  is  for  the  most  part  conjecturalr 
and  of  an  unsatisfactory  character.  But  assuming 
that  it  would  in  the  ordinary  course  be  sufficient 
to  raise  a  case  upon  which  a  jiuy  might  find  that 
the  light  had.  been  enjoyed  from  time  immemorial, 
or  that  a  lost  grant  ought  to  be  presumed,  there  is  a 
short  answer  in  point  of  law  which  is  fatal  to  any 
such  claim  in  all  the  cases  before  me.  The  presump- 
tion of  any  such  right  from  twenty  years'  enjoymont- 
previously  to  1820  is  excluded  by  the  custom  of  the- 
City  of  London ;  to  allow  any  such  presumption  would 
be  to  destroy  the  custom :  Wynatanley  v.  Lee.  The 
same  answer  applies  with  equal  force  to  the  period  of. 
twenty  years  which  elapsed  down  to  the  first  day  of 
Michaelmas  Term,  1832,  when  the  Act  of  2  &  3  Will. 
4,  c.  71,  came  into  operation.  Curiously  the  custom  of 
London  as  to  Jight  is  not  simply  abolished  by  that 
statute,  but  it  is  abolished  merely  for  the  purposes  of 
the  3rd  section.  The  plaintiff's  cannot,  therefore, 
maintain  theu*  claim  to  light  by  prescription  from 
time  immemorial  or  as  founded  on  a  supposed  lost 
grant.  This  claim  is  defeated  by  considerations  wholly 
independent  of  the  royal  prerogative  and  the  passage 
cited  from  Staunforde  on  the  King's  Prerogative  if  a 
correct  statement  of  the  law  is  irrelevant. 

The  argument  for  the  plaintiffs,  then,  turned  back  to 
the  3rd  section.  It  was  contended  that,  although  the 
section  might  not  apply  where  the  legal  estate  waa 
vested  in  the  Crown,  it  does  apply  where  the  legal 
estate  is  held  by  subjects  in  trust  for  the  Crown.  In 
support  of  this  contention  some  authorities  were  cited 
for  the  plaintiffs,  but  none  of  them  really  touched  the 
point.  One  of  them  was  Sharp  v.  St,  Sauveur,  All  that  * 
was  decided  in  that  case  was  that  the  Crown  could 
enforce  in  the  Court  of  Chancery  a  trust  of  land  created 
for  an  alien  prior  to  the  Naturalization  Act,  1870* 
That  has  no  bearing  on  the  cases. before  me.      Ir 
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ancient  times  it  was  not  the  practice  to  vest  the  legal 
estate  in  trustees  for  the  Crown,  and  thus  there  is 
little  or  no  direct  ancient  authority  on  the  point.  The 
second  resolution  in  the  Magdalen  College  case  appears, 
however,  to  be  large  enough  to  cover  it.  It  was 
resolved  that  where  the  king  has  any  prerogative, 
estate,  right,  title,  or  interest  he  shall  not  be  barred 
of  them  by  the  general  words  of  an  Act  of  Parlia- 
ment. There  is  no  reason  for  confining  this  resolution 
to  mere  legal  interests,  or  for  excluding  an  absolute 
beneficial  ownership  in  the  Crown.  In  Mersey  Docks 
V.  Cameron^  a  case  involving  the  question  of  the 
liability  of  the  Mersey  Docks  to  be  rated  to  the  poor 
under  the  statute  of  Elizabeth,  Lord  Cranworth 
stated  the  law  as  to  the  exemption  of  the  Crown  in 
the  following  passage :  "  The  Crown,  not  being  named, 
is  not  bound  by  the  Act.  It  follows,  therefore,  that 
land  or  houses  occupied  by  the  Crown,  or  by  servants 
of  the  Crown  for  the  purposes  of  the  Crown,  are  not 
liable  to  be  rated,  and  I  conceive  that  it  is  from  a 
confusion  between  property  occupied  for  public 
purposes  and  property  occupied  by  servants  of  the 
Crown  that  this  mistake  has  arisen.  This  principle 
exempts  from  rates  not  only  royal  palaces,  but  also 
the  offices  of  the  Secretaries  of  State,  the  Horse 
Guards,  the  Post  Office,  and  many  similar  buildings. 
On  the  same  ground  police  courts,  county  courts,  and 
even  county  buildings  occupied  as  lodgings  at  the 
assizes  for  the  judges  have  been  held  exempt.  These 
decisions,  however,  have  all  gone  on  the  ground,  more 
or  less  sound,  that  these  might  be  treated  aa  buildings 
occupied  by  servants  of  the  Crown  and  for  the  Crown, 
extending  in  some  instances  the  shield  of  the  Crown 
to  what  might  more  fitly  be  described  as  the  public 
government  of  the  coimtry.  In  none  of  these  cases 
was  exemption  conceded  on  the  ground  contended  for 
in  the  present  case,  and  I  cannot  but  think  that  the 
error  which  has  crept  into  the  decisions  has  arisen 
from  confusing  cases  like  the  present  with  those  in 
which  the  interests  of  the  Crown,  through  its  servants, 
were  directly  concerned." 

The  judgment  of  Lord  Blackburn  in  Reg,  v.  McCann 
(also  a  rating  case)  is  much  to  the  same  effect :  at  p. 
-146  he  expressly  places  a  trustee  for  the  Crown  in  the 
same  position  as  a  servant  of  the  Crown.  Now,  in 
the  cases  before  me  the  Crown's  absolute  beneficial 
ownership  for  the  purposes  of  the  Act  is  expressly 
manifested  by  a  public  statute,  and  it  is  obvious  that 
the  bare  legal  estate  was  vested  in  trustees  merely  for 
the  purposes  of  more  convenient  administration  by  a 
department  of  the  Queen's  Government.  I  am  of 
opinion  that  the  prerogative  of  the  Crown  tAkes  these 
cases  out  of  the  operation  of  the  3rd  section. 

Only  one  other  point  remains.  It  was  urged  for 
IJie  plaintiffs  that,  the  defendant's  ground  being  now 
held  by  him,  a  subject,  he  is  not  entitled  to  avail 
himself  of  the  Crown's  rights,  and  that,  inasmuch  as 
the  plaintiffs  have  enioyed  the  light  for  twenty  years 
before  this  action,  their  title  to  the  right  is  inde- 
feasible. But  this  is  only  repeating  one  of  the  old 
arguments  on  the  statute  in  a  new  form.  It  would 
allow  the  plaintiffs  to  claim  that  they  were  in  process 
of  acquiring  the  right  to  the  light  during  that  part  of 
-the  twenty  years  during  which  the  property  was  in 
the  possession  of  the  Crown.  The  case  must  be  tried 
as  if  the  actions  had  been  brought  the  day  after  the 
convevance  of  1886.  To  hold  that  the  statutory 
period  of  twenty  years  had  then  run  would  be  to 
i^ore  the  Crown's  rights,  and  the  result  woTild  be 
that  the  Crown  could  not  dispose  of  the  property  for 
the  interest  therein  to  which  it  was  then  entitled,  or, 
in  other  words,  that,  although  the  Crown  held  the 
property  free  from  the  servitude  or  easement  of  light, 
it  could  not  dispose  of  it  except  subject  to  such  servi- 
tude or  easement. 


There  are,  as  I  understand,  other  points  of  facts  in 
dispute  in  these  actions  ;  but  it  was  arranged  bj 
coimsel  that  these  should  not  be  gone  into  un^  after 
I  had  given  judgment  on  the  above  questions  of  law, 
and  that  it  would  not  be  necessary  to  go  into  them  in 
the  event  of  my  judgment  being  (as  it  is)  adverse  to 
the  plaintiffs  on  the  questions  argued.  Upon  the 
facts  as  I  have  stated  them  giving  rise  to  these  ques- 
tions of  law  there  was  no  dispute  between  the  parties. 
The  result  is  that  the  actions  are  dismissed,  with  oosto. 

Solicitors,  Munns  &  Longden ;  EmanvA  Round  4t 
Nathan ;  Morice  &  Blakesley ;  Howard  C.  Morru. 


Chan.  Div. 
North,  J. 


March  20. 


In  re  HARTLEY. 
NUTTALL  r.   Whittaker.  (a.) 


Practice — Pleading  —  Non-appearatice  of  defendant- 
Amendment  of  torit— Service  of  amended  tL-rit—RnUi 
of  Court,  1883,  ord.  19,  r.  10 ;  ord.  28,  r.  10. 

When  a  defendant  has  made  default  in  appearing  to  a 
writy  and  the  writ  is  subsequently  amended^  the  amtnM 
writ  need  not  be  served  upon  the  defendant  who  has  ioade 
default  in  appearance  ;  but  filing  it  at  the  Central  Ojjue 
is  sufficient. 

Motion. 

The  question  to  be  decided  was  whether,  when  a 
writ  has  been  served  upon  a  defendant  who  has  made 
default  in  appearance,  and  the  writ  is  afterwards 
amended,  it  is  necessary  to  serve  the  amended  writ 
upon  the  defendant  in  order  to  obtain  judgment 
against  him. 

The  action  was  brought  by  beneficiaries  under  the 
will  and  codidl  of  Edmund  Hartley ,  deceased,  against 
the  trustees  thereof.  By  the  original  writ,  which  was 
issued  on  the  9th  of  December,  1890,  the  plaintiffi 
claimed  that  new  trustees  of  the  will  should  be 
appointed  in  the  place  of  James  Whittaker  and  Betty 
Whittaker,  two  of  the  defendants;  that  a  recewer 
should  be  appointed ;  and  that  James  Whittaker  and 
Betty  Whittaker  should  be  ordered  to  pay  the  costi 
The  writ  was  served  on  James  Whittaker  and  Betty 
Whittaker  personally,  but  they  made  default  in 
appearance. 

On  the  19th  of  December,  1890,  the  plaintdB 
obtained  an  order  for  the  appointment  of  a  receiTer, 
and  also  leave  to  amend  the  vnit. 

The  writ  was  accordingly  amended  by  adding, "  hi 
the  matter  of  the  estate  of  Edmund  Hartley,  deceased, 
to  the  title  of  the  action;  by  inserting  the  words 
'  and  codicil,'  after  the  word  *  wiU,'  in  the  original 
writ ;  and  by  adding  a  claim  for  administration  of  tto 
testator's  estate.  The  amended  wrif  was  filed  wiifl 
the  proi»er  officer,  but  was  not  served  on  the 
defendants  James  Whittaker  and  Betty  Whittaker. 

On  the  31st  of  January,  1891,  judgment  was  <*- 
tained  for  the  appointment  of  new  trustees  of  the 
will  and  codicil  of  the  testator  in  the  place  of  the 
defendants  James  Whittaker  and  Betty  Whit- 
taker ;  for  the  administration  of  the  testator  s  estate; 
and  that  the  defendants  James  Whittaker  and  Bet^ 
WhittaJcer  should  pay  the  costs  of  the  action. 

This  was  a  motion  by  the  two  defendants  Jam« 
Whittaker  and  Betty  Whittaker  for  liberty  to  a^ 
an  appearance  and  defend  the  action,  and  that  m 
judgment  already  obtained  might  be  set  aside  as 

(a.)  Reported  by  J.  Trustram,  Esq.,  Banister-at- 
Law. 
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irregular,  on  the  ground  that  the  amended  writ  ought 
to  have  been  served  on  them. 

There  was  an  aflRdavit  by  the  two  defendants  stat- 
ing that  they  had  a  good  defence  to  the  action. 

The  Rules  of  Court,  1883,  ord.  19,  r.  10,  provide, 
**  Every  pleading  or  other  document  required  to  be 
delivered  to  a  party,  or  between  parties,  shall  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of 
every  party  who  appears  by  a  solicitor,  or  to  the 
party  if  he  does  not  appear  by  a  solicitor,  but,  if  no 
appearance  has  been  entered  for  any  party,  then  such 
pleading  or  document  shall  be  delivered  by  being 
filed  with  the  proper  officer." 

And  ord.  28,  r.  10,  "Whenever  any  indorsement 
or  pleading  is  amended,  such  amended  document 
shall  be  dclivei-cd  to  the  opposite  party  within  the 
time  allowed  for  amending  the  same." 

Napier  Iliffgina^  Q^C.^  and  Church,  for  the  motion. — 
The  amended  writ  ought  to  have  been  served  on  the 
applicants  personally  :  The  Cassiopeia ,  27  W.  R.  703, 
4  P.  B.  188.  A  defendant  may  not  appear  and 
defend  when  a  certain  claim  is  made  against  him,  but 
it  does  not  follow  that  if  that  claim  is  added  to  he 
will  not  appear  and  defend. 

Cozens^Hardi/y  Q.C,  and  Maidlow^  for  the  plaintiffs. 
— ^The  decision  in  the  case  of  The  Cassiopeia  was  given 
upon  the  repealed  rules  of  1875,  ord.  28,  r.  10,  which 
did  not  contain  the  words  "  indorsement  or,"  which 
occar  in  the  role  now  in  force.  The  amended  writ 
need  not  have  been  served  upon  the  applicants  who 
did  not  appear  to  the  original  writ,  under  the  present 
rules  of  1883,  ord.  19,  r.  10,  and  ord.  28,  r.  10. 

They  also  referred  to  the  Rules  of  Court,  1883,  ord. 
16,  r.  13,  and  ord.  67,  r.  4. 

Napier  IHgyins^  Q^C,,  replied. 

North,  J. — I  do  not  think  that  the  proceedings  as 
to  the  delivery  of  the  amended  writ  were  irregular. 
I  think  that  rule  10  of  order  28  and  rule  10  of  order 
19  apply  to  the  present  case.  The  latter  provides  that 
every  pleading  or  other  document  required  to  be  de- 
livered to  a  party  or  between  parties  shall  be  delivered 
to  the  solicitor  of  every  party,  or  to  every  party  who 
does  not  appear  by  a  solicitor,  where  appearance  has 
heen  entered ;  **  but  if  no  appearance  has  been 
entered  for  any  party,  then  such  pleading  or  docu- 
ment shall  be  delivered  by  being  filed  with  the  proper 
o£Bcer."  It  is  true  that  that  rule  does  not  contain 
words  relating  expressly  to  an  indorsement  or 
pleading;  but  rule  10  of  order  28  provides,  "When- 
ever any  indorsement  or  pleading  is  amended,  such 
amended  document  shidl  be  delivered  to  the  opposite 
party  within  the  time  allowed  for  amending  the 
same."  I  think  that  these  rules  were  complied  with 
in  this  case.  Some  irregularities  have  been  mentioned, 
bat  not  such  as  to  make  a  substantial  di£Ference. 

I  am  told  that  the  defendants  have  made  an 
affidavit  stating  that  they  have  a  good  defence  to  the 
action,  and  I  am  willing  to  allow  them  to  have  the 
judgment  set  aside,  and  to  give  them  leave  to  defend 
upon  the  terms  that  the  plaintiffs'  costs,  from  the 
flung  of  the  amended  writ  down  to  and  including  the 
trial,  and  also  the  oosts  of  subsequent  proceeding, 
including  this  motion,  should,  as  between  the  plain- 
tiffs and  these  defendants,  be  the  plaintiffs'  costs  in 
any  event.  I  will  add  a  direction  that  the  account  of 
debts  and  the  proceedings  already  taken  for  the  pur- 
pose of  administration  be  adopted,  but  that  no  further 
proceedings  beyond  the  adjudication  on  claims  be 
taken  without  the  leave  of  the  judge. 

SoUcitors,  Church;  Wynne,  Baxter,  «t  Keeble,  for 
Bddjon  &  Ackroyd,  Bradford. 


Q.  B.  Div.  (Denman  1 
and  Wills,  JJ.)      f 
Lawrence 


June  12, 


V.  Newbebry.  (a.) 


Libel — Pnhlicatiou — Letter  apphjimj  to  plaintiff  deroga-* 
tory  remarks  made  by  third  jjerson  on  privileged 
occasion. 

The  defendant  published  in  a  newspaper,  under  the 
heading  *'  Parochial  Matters  at  Eversley,''^  a  letter  con- 
taining  the  words :  **  /  refer  all  readers  of  the  letters  on 
this  subject  to  the  Pn mate's  speech  on  the  Clergy  Dis- 
cipline Act,^^  The  Primate's  speech  contained  serious 
allegations  against  an  unnamed  clergyman.  Three 
paragraphs  of  the  statement  of  claim  in  an  action  for 
libel  brought  by  the  rector  of  Eversley  against  the  de-* 
fendant  set  out  the  defendant's  lett-er  and  the  ptortion  of 
the  Primate's  speech  which  contained  the  allegations^  and 
alleged  that  the  defendant  intended  by  his  letter  that  the 
plaintiff  was  the  object  of  the  Primate's  allegations. 

Held,  upon  an  application  to  strike  out  the  three  para- 
graphs, that  the  matters  therein  alleged  amounted  to  a 
publication  of  a  libel  by  the  defendant  upon  the  plaintiffs 
and  disclosed  a  cause  of  action. 

Appeal  from  chambers. 

This  was  an  appeal  from  the  decision  of  Henn 
Collins,  J.,  in  chambers,  varying  the  order  of  a  master, 
and  allowing  certain  paragraphs  of  the  plaintiff's  state- 
ment of  claim  to  stand. 

The  action  was  brought  by  the  rector  of  the  parish 
of  Eversley  for  libel,  and  the  paragraphs  in  question 
were  as  follows : — 

"Paragraph  4. — On  or  about  the  14th  day  of 
March,  1891,  the  defendant  falsely  and  maliciously 
wrote  and  published,  imder  the  heading  *  Parochial 
Matters  at  iSrersley,'  "  in  a  certain  newspaper  "  of  and 
concerning  the  plaintiff,  and  in  relation  to  his  said' 
profession  and  office  of  clergyman  of  the  Church  of 
England  and  rector  of  the  said  parish,  the  words 
following,  that  is  to  say,  *  I  refer  all  readers  of  the 
letters  on  this  subject '  (meaning  parochial  matters  at 
Eversley,  and  the  connection  of  the  plaintiff  there^ 
with)  *to  the  Prinaate's  speech  on  the  Clergy  Dis- 
cipline Act.' " 

Paragraph  5  set  out  an  extract  from  the  speech  of 
the  Primate,  and  alleged  that  it  was  the  portion  to 
which  the  defendant  referred  in  the  above  letter^ 
The  extract  contained  allegations  as  to  the  conduct  of 
a  clergyman  (without  mentioning  his  name  or  parish), 
which  would  imdoubtedly  be  libellous  if  writtea. 
and  published  concerning  a  named  person  without 
privilege. 

**  Paragraph  6. — The  defendant  thereby  meant  and 
intended  that  it  should  be  beMevcd  the  said  portion 
of  the  said  speech  had  reference  to,  and  was  directed 
against,  the  plaintiff,  and  that  he  was  the  person, 
the  object  of  the  Primate's  said  allegations,  and  that 
the  said  speech  was  intended  to,  and  did  in  fact, 
describe  the  actions  and  character  of  the  plaintiff  in- 
and  about  the  exercise  and  performance  by  him  of 
his  said  office  and  profession." 

E.  l\  Bullen,  for  the  defendant.  —  These  ^ara- 
graphs  disclose  no  cause  of  action.  The  letter  itself 
IS  not  libellous,  and  the  reference  in  it  to  the  Primate'a 
speech  is  not  a  publication  of  that  speech.  The  state- 
ment of  claim  in  a  libel  action  must  allege  facta 
which,  if  proved,  would  amount  to  a  publication. 

Bigham,  Q.C.,  and  Osxotll,  iot  the  plaintiff,  were- 
not  called  ux>on  to  argue. 

Dexmax,  J,— I  think  that  Henn  Collins,  J.,  took  the* 

(a.)  Reported  by  T.  R.  Colquhoux  Dill,  Esq.,  Bar- 
rister-at-Law. 
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ttrue  view  in  boldlng  that  it  is  impossiblo  to  strike  out 
paragraphs  4,  5,  and  6.  on  the  ground  that  they  do 
«iot  call  attention  to  matters  which  would  make  out  a 
.charge  of  libel.  The  objection  made  is  that  the  words, 
**  I  refer  all  readers  of  the  letters  on  this  subject  to 
the  Primate's  speech  on  the  Clergy  Discipline  Act," 
are  not  libollous.  What  "  this  subject "  is,  is  explained 
iby  the  innuendo — '*  meaning  parochial  matters  at 
JBversley,  and  the  connection  of  the  plaintiff  there- 
'with,"  and  we  must  assume  for  the  purposes  of  this 
decision  that  there  had  been  previous  letters  on  this 
subject.  The  letter  not  being  in  itself  libellous,  but 
necessarily  leading  to  the  perusal  of  statements  which 
are  libellous,  can  the  plaintiff  go  to  the  jury  on  those 
statements  ?  They  were,  it  is  true,  made  upon  a 
privileged  occasion,  but  it  is  very  old  law  that  the 
mere  fact  that  libellous  words  wer;  privileged  in  the 
mouth  of  him  who  spoke  them  is  not  sufficient  to 
justify  their  re-publication  by  another.  The  words 
used  here  are  clearly  libellous :  the  innuendo  says  that 
the  defendant  has  applied  them  to  the  plaintiff,  and  it 
will  be  for  the  juiy  to  say  whether  that  is  so.  I 
know  of  no  decision  which  is  exactly  in  point. 
Suppose  that  a  man  says  that  A.  B.  has  behaved  in 
such  a  way  that  it  is  sufficient  to  refer  for  a  descrip- 
tion of  him  to  the  description  of  a  very  wicked  person 
.at  a  certain  page  of  some  book.  I  think  that  that 
would  be  a  libel,  and  if  that  be  admitted  I  do  not 
think  that  the  fact  that  the  description  referred  to 
was  given  by  a  person  who  was  privileged  in  giving  it, 
would  exempt  the  person  who  referred  to  it  from 
liability  in  an  action  for  libel.  That  disposes  of  this 
.appeal  in  favour  of  the  plaintiff,  and  I  think  that  it 
ought  to  bo  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  The 
innuendo  says  that  the  words  in  the  defendant's  letter 
mean  that  Uie  plaintiff  is  the  person  of  whom  these 
words  were  spoken  by  the  Primate.  Of  course  the 
jury  may  say  that  that  is  a  mistake ;  that  will  be  a 
question  of  evidence.  If  A.  B.  makes  a  speech,  and 
someone  says  of  X.  Y.,  **  I  refer  you  to  what  A.  B. 
has  said,"  ^e  only  difficulty  is  in  persuading  the  jury 
that  the  meaning  is  that  A.  B.'s  words  apply  to  X.  Y. 
If  the  contrary  were  law  it  would  be  easy  for  any 
person  to  libel  another  by  referring  to  some  statement 
which  everyone  knew,  and  liability  for  libel  would  be 
.entirely  evaded. 

Appeal  dismisaed. 

Solicitors  for  the  defendant,  Stockcn  tk  Jupp,  for 
Webh  &  Lear,  Bcusingstoke. 

Solicitors  for  the  plaintiff,    Withall,    HoUaiid^    <fe 


Q.  B.  Div.  [Divsnl.  Ct.l  \  tit      n 

(DayandLawrance,JJ.)/  ^^^  ^^• 

Highway  Board  of  the  Stockport  and  Hyde 
Divisions  of  the  Hundred  of  Macclesfield  r. 
County  Council  of  the  County  of  Chester,  (a.) 

L(tcal  government — County  council — Highway — Boad 
authority— Tramways  Act,  1870  (33  A  34  VicX.  c.  78), 
«.  *d— Local  Oovernme?it  Act,  1888  (51  &  52  Vict,  c. 
41),  s,  11. 

A  county  council  continues  to  he  the  road  authority 
under  the  Tramways  Act,  1870,  over  main  roads,  not^ 
withstanding  a  contract  made  by  the  county  council  mith 
a  highway  board  for  the  repair  of  such  roads  by  the 
board. 


(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


Point  of  law  raised  upon  the  pleadings  and  Kfe 
down  for  hearing  before  trial  under  ord.  25,  r.  2. 

On  the  6th  of  September,  1889,  the  County  Coniwl 
of  Cheshire  contracted  with  the  Highway  Board  for 
the  Stockport  and  Hyde  Divisions  of  the  Hundred  of 
Macclesfield  for  the  repair  by  the  board  of  certain 
main  roads  within  the  district  of  the  highway  boaid 
for  one  year  for  a  fixed  sum. 

For  this  sum  the  board  brought  an  action  against 
the  county  council,  who  counter-claimed  for  £345, 
the  value  of  certain  road-making  materials  extracted 
from  a  main  road  for  the  purpose  of  laying  a  tram- 
way. These  materials  had  been  received  by  the 
defendants'  surveyor,  and  had  been  used  by  tiie 
defendants  for  the  repair  of  roads  within  their  dis- 
trict other  than  main  roads.  It  wa«  provided  by  the 
provisional  order  authorizing  the  tramway  that  tiiese 
materials  were  the  property  of  the  road  authority, 
which  both  the  defendants  and  the  plaintiffs  claimed 
to  be. 

Section  3  of  the  Tramways  Act,  1870  (33  &  34 
Vict.  c.  78),  defines  a  **road  authority"  as  *'any 
local  authority,  board,  town  council,  body  corporate, 
commissioners,  trustees,  vestry  or  other  body,  oc 
persons  in  whom  a  road,  as  defined  by  this  Act,ii 
vested,  or  who  have  the  power  to  maintain  or  repair 
such  road." 

Sub-section  4  of  section  11  of  the  Local  Govem- 
mentAct,  1888(51  &  52  Vict.  c.  41),  provides  tiat 
**  the  county  council  and  any  district  council"  (whidi 
term  includes  a  highway  board)  **  may  from  time  to 
time  contract  for  the  undertaking  by  the  district 
council  of  the  maintenance,  repair,  improvement,  and 
enlargement  of,  and  other  dealing  ^ith  any  main 
road  .  .  .  and  for  the  purposes  of  such  under- 
taking the  district  ooimcil  shall  nave  the  same  powen 
and  be  subject  to  the  same  duties  and  liabilities  as  if 
the  road  were  an  ordinary  road  vested  in  them." 

Sub-section  6  of  the  same  section  enacts  that  "a 
main  road  and  the  materials  thereof  .  .  .  shall 
.     .     .    vest  in  the  county  council." 

Sub-section  8  of  the  same  section  empowers  the 
coimty  council,  if  a  district  council  has  not  duly 
repaii^  a  main  road  imder  a  statutory  contract,  to 
do  so  in  their  stead. 

Macmorran,  for  the  defendants. — The  county 
council  are  the  road  authority ;  because,  under  sub- 
section 6  of  section  11  of  the  Local  Govemoient  Act, 
all  main  roads  and  their  materials  are  vested  in  them. 
The  true  construction  of  section  3  of  the  Tramways  Act 
is,  that  the  road  authority  is  that  body  in  whom  a  road 
is  vested ;  and  only  failing  such  a  body,  those  who 
have  the  power  to  maintain  and  repair  it.  The  high- 
way boam  are  mere  contractors ;  if  not,  the  absurd  i 
result  would  follow  that  the  road  authority  would  be 
a  shifting  body  from  year  to  year,  aocording  as  the 
contract  was  renewed  or  not. 

Slade  Butler,  for  the  plaintiffs.— During  this  con- 
tract the  highway,  board  are  the  road  authority  by 
virtue  of  their  contract  and  of  sub-section  4  of  section 
11  of  the  Local  Government  Act,  which  gives  them 
the  same  powers,  duties,  and  liabilities  as  if  tho  road 
were  vested  in  them. 

Day,  J. — I  am  of  opinion  that  the  defendants  are 
right  in  their  contention.  Main  roads  are  vested  by 
the  Locid  Grovemment  Act  in  the  county  council,  who 
are  therefore  the  road  authority.  The  highway 
board  are  only  entitled  and  bound  to  repair  during 
their  contract.  In  substance,  the  county  council  m» 
the  road  authority  in  spite  of  sub-section  4,  ^hich 
only  gives  all  necessary  and  incidental  powers  to  tha 
highway  board.   That  suF*-8ec6on  confers  "powers, 
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•duties,  and  liabilities/'  not  rights.  Moreover,  in  this 
case  they  agreed  for  a  price  fixed,  and  cannot  claim 
windfalls.  ^ 

Lawraxce,  J.,  concurred. 

Solicitors  for    the   plaintiffs,    B.    L.    Butler y    for 
VavghaUy  Stockport. 

Solicitors  for  the  defendants,  Pkilpot  tSc  Sons,  for 
Meginald  Potts,  Chester. 


HOTCniN  V.   HiNDMARSH.   (a.) 

Sale  of  food—Adulterati&n  of  milk — Sale  hj  servant  on 
behalf  of  master — Information  against  servant — Sale 
of  Fowl  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
M.6,  25. 

An  information  for  selling  food  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded^  under 
section  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  may 
jproperly  be  laid  against  a  person  who  merely  sells  as  a 
servant  on  behalf  of  his  master ;  and  such  servant,  not 
having  himself  purchased  the  article,  cannot  rely  for  his 
4e/ejice  on  section  25. 

Appeal  from  a  conviction  under  the  Sale  of  Food 
^nd  Drugs  Act,  1875,  by  way  of  case  stated  by  jus- 
tices under  20  &  21  Vict.  c.  43. 

The  appellant,  who  was  a  milkman  in  the  employ 
of  the  Farmers*  and  Cleveland  Dairy  Co.,  was  in 
charge  of  a  cart,  on  which  was  painted  the  name  of 
the  company,  selling  milk  on  behalf  of  his  employers. 
The  respondent,  who  was  sanitary  inspector  to  the 
urban  sanitary  authority  of  South  Shields,  acting 
under  sections  13  and  14  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  asked  the  appellant  for  three  giUs 
•of  mOk,  for  which  he  paid  threepence,  at  the  same 
time  notifying  to  the  appellant  his  intention  to  have 
the  milk  analyzed  by  the  public  analyst.  The  milk 
was  found  to  contain  twelve  per  cent,  of  added  water. 
-An  information  was  accordingly  laid  against  the 
appellant  that  he  had  sold  to  the  respondent  three 
pm  of  milk  **not  of  the  nature,  substance,  and 
quality  of  the  article  demanded/'  contrary  to  the 
•provisions  of  section  6  of  the  Sale  of  Food  and 
Drags  Act. 

At  the  hearing  it  was  objected  on  the  part  of  the 
appellant  that  ho  was  not  the  seller  of  tiie  milk,  but 
this  objection  was  overruled  by  the  justices.  The 
appellant  next  relied  on  section  25,  which  says: — 
'*  If  the  defendant  in  any  prosecution  under  this  Act 
prove  to  the  satisfaction  of  the  justices  or  court  that 
he  had  purchased  the  article  in  question  as  the  same 
in  nature,  substance,  and  quality  as  that  demanded 
of  him  by  the  prosecutor,  and  with  a  written  warranty 
to  that  ^ect ;  that  he  had  no  reason  to  believe  at  the 
time  when  he  sold  it  that  the  article  was  otherwise ; 
and  that  he  sold  it  in  the  same  state  as  when  he 
purchased  it,  he  shall  be  discharged  from  the  pro- 
secution." 

It  appeared  that  one  Thompson,  of  Dumfries,  had 
<»ntractedin  writing  with  the  company  to  supply 
them  for  a  period  of  six  months  with  the  whole  of 
3u8  dairy  of  good  new  milk,  warranting  each  and 
«Tery  supply  of  milk  delivered  under  the  contract  to 
■he  pure,  genuine  new  milk,  unadulterated,  with  all 
its  cream  on.  Evidence  was  given  that  on  the  morn- 
ing of  the  day  in  question  two  cans  of  milk  consigned' 

(a.)  Beported  by  F.  G.  Bucker,  Esq.,  Barrister-at- 
Law. 


by  Thompson  to  the  company  arrived  by  railway, 
having  come  a  distance  of  ninety  miles.  The  contents 
of  the  two  cans  were  given  to  the  appellant  and 
another  man  to  sell.  The  appellant  was  called  as  a 
witness,  and  said  that  he  had  sold  tho  milk  exactly  as 
he  received  it :  he  had  a  lactometer,  but  he  did  not 
use  it  on  that  day. 

The  justices  thought  that  it  was  not  sufficiently 
shown  that  l^o  milk  sold  was  the  same  as  the  milk 
sent  imder  the  contract,  inasmuch  as  there  was  no 
evidence  that  it  had  not  been  tampered  with  during 
the  journey  from  Dumfries,  and  that  the  appellant 
had  failed  to  show  that  he  had  no  reason  to  believe  that 
the  milk  was  other  than  pure  milk,  and  they  accord- 
ingly convicted  him. 

Mansfield,  for  the  appellant. — An  information  does 
not  properly  lie  against  the  appellant  as  seller  under 
section  6.  He  was  merely  acting  as  a  servant  for  his 
employers,  the  company,  who  alone  were  sellers 
within  the  meaning  of  section  6,  and  arc  alone 
responsible:  Core  v.  James,  20  W.  K.  201,  L.  E. 
7  Q.  B.  135.  If,  however,  the  court  should  hold 
that  he  was  the  seller,  section  25  affords  a  good 
defence ;  the  appellant  brings  himself  within  the 
terms  of  that  section  by  showing  that  the  milk 
was  purchased  as  the  same  in  nature,  substance, 
and  quality  as  that  demanded  by  the  purchaser,  and 
with  a  written  warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold  it  that  it 
was  otherwise,  and  that  he  sold  it  in  the  same  state 
as  when  he  received  it :  see  Farmers'  and  Cleveland 
Dairy  Co,  v.  Stevenson,  60  L.  J.  M.  C.  70.  The  re- 
spondent cannot  be  allowed  to  answer  that  the  appel- 
lant did  not  purchase  the  milk  so  as  to  come  within 
section  25 ;  for  if  the  court  puts  a  construction  on 
section  G  sufficiently  wide  to  include  a  servant  selling 
for  his  master,  by  parity  of  reasoning  section  25 
ought  to  be  construed  to  apply  equally  to  such  a  ser- 
vant. Beading  sections  6  and  25  together,  either 
seller  in  section  6  ought  to  be  limited  to  mean  only  a 
person  who  has  previously  bought  with  the  intention 
of  selling  again,  or  section  25  ought  to  be  extended  so 
as  to  include  persons  not  strictly  within  its  words. 
The  decision  m  Pain  v.  Bot^ghtwood,  38  W.  B.  428, 
24  Q.  B.  D.  353,  seems  to  show  that  the  protection 
afforded  by  section  25  was  intended  to  be  commen- 
surate wiUi  tie  liability  imposed  by  the  previous 
sections. 

T.  W,  ChiUy,  for  the  respondent.— The  appellant 
was  the  seller  of  this  milk,  though  he  was  acting  as 
the  agent  of  others.  It  is  clear  that  the  operation  of 
the  Act  was  not  intended  to  be  confined  to  sellers  in 
the  sense  of  principal  vendors.  Section  25  does  not 
afford  the  appeUant  any  defence.  In  the  first  place 
he  failed  to  satisfy  the  magistrates  of  the  facts  which 
must  be  established  in  oraer  to  bring  a  case  within 
the  section,  whereas  in  Farmers'  and  Cleveland  Dairy 
Co,  V.  Stevenson  those  facts  were  proved  to  the  satis- 
facb'on  of  the  magistrates.  In  the  second  place,  he 
never  purchased  the  milk,  and  therefore  is  not  in  a 
position  to  rely  on  the  section.  There  is  no  reason 
for  giving  a  forced  construction  to  the  words  of  the 
section. 

Lord  Coleridge,  C.J. — I  have  come  clearly  to  the 
condusion  that  this  conviction  ought  to  be  upheld. 
The  Act  points  at  the  adulteration  of  food.  Sections 
3,  4,  and  6  all  point  at  certain  |)hysical  acts  done  or 
parmitted  by  persons,  for  wmch  they  are  made 
responsible.  Where  a  particular  intent  is  made 
part  of  the  offence,  the  magistrates  are  to  judge 
as  to  whether  the  intent  existed.  But  the  act 
itself  is  in  each  case  a  physical  act,  which  the  person 
pointed  at  by  the  statute  must  know  he  is  doing.     If 
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the  magistrates  £nd  that  any  person  has  done  any 
such  act,  and  that  the  case  is  not  within  the  proviso 
for  protection,  that  person  must  be  treated  as  the 
person  pointed  at  by  the  statute,  even  although  he 
did  the  act  under  the  instructions  of  his  master.  The 
act  pointed  at  by  section  6  is  the  selling  to  the  preju- 
dice of  the  purchaser  any  article  of  food  or  any  drug 
which  is  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  such  purchaser ;  and  it  seems 
to  me  that  the  person  who  performs  the  physical  act 
.of  selling  such  article  under  such  circumstances  is  the 
person  pointed  at  by  the  sootion.  I  think  that  the 
word  **  sell "  in  section  6  is  applicable  to  one  who  sells 
as  a  servant. 

But  section  25  enacts  that  if  the  defendant  in  any 
prosecution  under  this  Act  shows  that  he  purchaseo. 
the  article  in  question  under  certain  circumstances, 
and  sold  it  as  he  purchased  it,  then  he  is  protected. 
It  is  said  that  the  appellant  can  rely  on  this  section, 
although  he  does  not  strictly  come  within  its  words, 
in  that,  being  merely  a  servant,  he  never  purchased 
the  milk  at  all.  The  argument  is  that  if  ** seller" 
means  one  who  sells  without  having  purchased  we  must 
extend  section  25  so  as  to  include  persons  who  do  not 
strictly  come  within  its  words.  But  if  that  were  the 
meaning  of  the  statute  it  might  just  as  well  have 
never  been  passed.  A  fraudulent  dealer  might  so  act 
that  neither  he  nor  his  agent  could  be  convicted. 
<  I  am  therefore  of  opinion  that  section  25  does  not 
apply  to  this  case.  But  even  if  it  did  apply,  the 
magistrates  have  not  found  that  the  terms  of  that 
section  have  been  satisfied.  In  the  case  of  Farmers* 
and  Cleveland  Dairy  Co,  v.  Stevenson  the  statement  of 
the  facts  found  by  the  magistrates  exonerated  the 
defendants.  This  case  stands  quite  apart  from  that 
case. 

Mathew,  J.,  concurred, 

.    Appeal  dismissed, 

■    Solicitors  for  the  appellant,  J.  E.  &  H,  Scott,  for 
William  Bell  &  Son,  Simderland. 

Solicitors  for  the  respondent,   Clarke,  Ravjlins,  & 
Co,,  for  J,  M,  Moore,  South  Shields. 


Q.  B.  Div.  (Day  and  Lawrance,  JJ.)  April  22. 

Reg.  v.  Goole  Local  Soard.  (a.) 

Local  government— Puhlic  Health  Act,  1875  (38  cfe  39 
Vict,  c.  55),  ss,  4,  157,  subsection  1 — ^* Street** — 
Fassage  at  hack  of  houseSn 

A  passage  planned  to  ruii  along  the  hacks  of  a  row  of 
new  houses  upon  land  laid  out  for  huilding,  and  intended 
for  access  to  privies  and  ashpits  helonging  to  the  several 
houses,  is  a  new  **  street "  within  Hie.  definition  clause, 
section  4,  of  the  Public  Health  Act,  1875,  and  is  subject 
to  regulation  by  the  local  sanitary  authority  of  the  district 
under  the  power  given  by. section  157,  subsection  1,  of 
tlie  said  Act,  **with  respect  to  the  level,  width,  and 
construction  of  new  streets,** 

Bulo  nisi  for  a  ma^vdamus. 

Certain  land,  within  the  local  board  district  of 
Goole,  being  about  to  be  laid  out  in  building,  plans 
were  deposited  by  the  appellant,  a  builder,  with  the 
local  board  of  Goole  for  approvid.  The  plans  showed 
a  narrow  passage,  six  feet  wide,  running  along  the 
backs  of  each  row  of  houses  open  at  each  end,  and  the 
object  of  which  was  to  allow  access  to  the  ash-pits 
and  privies  of  each  house  and  for  the  removal  there- 

(a.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


from  of  dust  and  refuse.  The  board  had  drawn  im 
bye-laws,  sanctioned  by  the  Local  Government  Board,  i 
under  the  powers  given  by  the  Public  Health  Act, 
1875,  s.  157,  for  regulating  the  width  of  any  nev 
streets  laid  out  on  building  lands.  The  pardcolar 
bye-law  in  question  required  any  new  roadway  to  be 
level,  and  if  for  carriages  to  be  thirty-six  feet  wide 
with  a  footway,  if  not  for  carriages  to  be  twenty  feet 
wide,  but  it  also  empowered  the  board  to  make  a 
reduction  in  any  particular  case.  The  hoard  had  in 
the  present  case  considered  these  passages  to  be 
**  streets,"  within  the  definition  clause  of  the  Public 
Health  Act,  1875,  s.  4,  and  refused  to  pass  the  plans 
unless  that  width  was  increased  to  ten  feet.  The 
appellant  obtaiued  a  rule  nisi  for  a  mandamus  to  com- 
pel  the  board  to  pass  the  plans,  on  the  gronnd  that 
they  had  no  jurisdiction  over  these  passages  as 
"  streets." 

Montague  Lush,  for  the  appellant,  showed  canse.- 
These  passages  are  private;  "streets"  must  inein 
public  roadways.  The  board  have  no  jurisdiction  to 
use  their  bye-laws  regulating  streets  in  regard  to  sad 
passages  as  these  :  Waits  v.  Qarston  Local  Board,  16 
W.  R.  78,  L.  R.  3  Q.  B.  5 ;  Le  Neve  v.  Vestry  of  Mik 
End,  6  W,  R.  338. 

Tindal  Atkinson  and  Holder  {Dickins  with  theml— 
**  Street "  includes  any  "  road,  footway,  or  passage" 
by  section  4  of  the  Public  Health  Act,  1875.  It  is  a 
question  of  fact  in  each  case  for  the  local  authority: 
Taylor  v,  OldJiam  Corporation,  25  W.  R,  178,  4  CSu 
D.  395. 

Lush  replied. 

Day,  J. — The  respondents,  the  local  board  of  Gook 
have  made  certain  bye-laws  which  have  been  apprmed 
by  the  Local  Government  Board,  and  which  most  be 
taken  as  valid  and  as  in  force  within  the  district  of 
the  board.  The  particular  bye-law  here  in  qaestki 
provides  that  new  streets  shall  be  of  a  partacok 
width  according  to  circumstances  stated,  aod  ate 
enables  the  board  to  vary  or  reduce  the  width  ob 
occasion. 

This  bye-law  was  made  in  pursuance  of  the  povoi 
given  in  the  Public  Health  Act,  1875,  s.  157,  sob- 
section  1.  The  word  '* street"  is  defined  in  sectioa 
4  as  inclusive  of  any  **  highway,  .  .  ,  and  aoj 
road,  lane,  footway,  square,  court,  sdley,  or  passage, 
whether  a  thoroughfare  or  not."  Substantially  tb 
same  provisions  and  interpretation  were  given  m 
previous  Public  Health  Acts.  Local  boards  m 
equivalent  under  these  and  similar  statutes  to  gntf* 
dians  on  behalf  of  public  interests  so  far  as  the  pabfis 
are  affeoted  by  sanitary  matters.  These  Acts  nt 
beneficial  res^ulations  for  the  health  of  the  semi 
districts,  and  are  absolutely  necessary  in  view  of  th» 
teeming  population  in  many  parts  of  the  coimtzy. 
The  discretion  of  the  local  boards  is  to  be  dOigenttf 
ozerciaed,  wherever  it  is  desirable,  for  public  interests 
and  to  those  interests  owners  of  building  land  uA 
builders  must  defer.  The  fact  Uiat  their  privsi* 
interests  are  injuriously  afiPected  by  anv  action  of  tfc» 
local  board  is  no  argument  where  public  interests  ii 
the  matter  of  heall£  would  be  injuriously  affected  by 
private  action.  That  is  a  fair,  just,  and  true  kgil 
construction  of  the  Public  Health  Acts.  Here  certsia 
persons  were  entitled  to  build  on  this  land.  PIibs 
were  necessary  of  tiie  streets.  These  were  duly 
submitted  to  the  board.  On  these  plans  the  appd* 
lant  showed  what  were  termed  **  streets  "  and  akfr 
**  passages."  The  streets  were  passed  by  theboaii 
but  they  objected  to  the  narrowness  of  tiie  passages 
The  appellant  contended  that  these  passages  wet* 
not  within  the  definition  of   *<  streets^'   at  all,  nor 
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under  the  jurisdiction  of  the  board.  The  local  board 
jnaififAiTi  that  these  passages  are  **  streets "  under 
their  control,  and  that  they  are  not  of  the  width 
required  by  then*  bye-laws.  These  passages  are 
pnmarily  for  the  use  of  the  owners  in  regard  to  ash- 
p  its  and  privies.  The  board  requires  access,  however 
to  be  open  for  the  removal  by  tneir  servants  of  filth 
and  dust.  No  doubt  the  width  of  such  passage«i  has 
vaiied  in  many  places.  Originally  they  were  exceed- 
ingly narrow.  The  local  board  of  Goole  formerly 
required  these  passages  to  be  six  feet  wide,  but  now 
insist  on  a  width  of  ten  feet.  Such  a  provision  may 
be  very  beneficial.  The  discretion  lies  in  the  local 
board,  and  by  their  bye-law  they  may,  as  they  have 
done,  reduce  the  width  of  whatever  comes  under  the 
head  of  **  streets." 

But  it  is  said  that  they  have  no  jurisdiction  over 
the  width  of  these  passages  at  all.  I  am  clearly  of 
opinion  that  such  passages  are  within  the  definition  of 
"street"  in  the  Public  Health  Act,  1875,  s.  4,  and, 
thoefore,  within  the  control  of  the  local  board,  who 
have  discretion  to  regulate  their  width.  The  judg- 
ments in  Waiie  v.  Qarston  Local  Board  were  given  by 
judges  whom  I  should  always  feel  boimd,  if  I  could, 
to  follow,  but  there  the  question  to  be  decided  was 
whether  an  ashpit  came  under  sub-section  4  of  section 
157.  Here  we  nave  not  to  deal  with  a  bye-law  as  to 
ashpits,  but  with  one  as  to  new  "  streets  "  under  sub- 
section 1  of  section  157.  The  point  decided  in  that 
case  is  not  raised  here  at  all.  It  is  argued  that  even 
if  Ihese  passages  be  called  '* streets"  they  are  not 
public  streets,  and,  therefore,  not  under  the  control  of 
the  respondents.  The  thing  proposed  to  be  made  is 
to  be  used  as  a  passage.  It  would  not  be  a  private 
passage.  It  would  not  belong  to  any  one  person  in 
particular.  No  gate  is  indicated  on  the  plan  nor 
aUesed  to  be  in  view  at  all.  The  public  will  un- 
doubtedly pass  along  this  passage  after  a  time. 
Unless  it  be  kept  clear  for  access  the  passage  might 
become  a  great  public  inconvenience,  owing  to  the 
difficulty  of  clearing  these  places,  to  which  it  primarily 
leads.  I  hold  that  this  passage  will  be  a  public  street 
witlun  the  definition  of  the  Act,  and  I  fully  concur 
with  the  judgment  of  Jessel,  M.B.,  in  Taylor  v.  Cor^ 
ftcnxtion  of  Oldham,  that  a  street  is  any  way  over 
which  the  public  may  travel,  which  the  public  use, 
and  over  wUoh  they  may  acquire  rights. 

Lawrance,  J. — I  am  of  the  same  opinion.  The 
respondents  were  bound  in  the  exercise  of  their 
junsdiction  to  regulate  the  laying  out  of  passages 
soch  as  tiiese.  It  is  not  necessary  in  my  opinion  to 
decide  whether  they  will  be  public  or  not,  because 
the  Public  Health  Act,  1875,  applies  to  streets 
generally,  and  not  merely  to  thoroughfares.  The 
K)cal  board  may  come  in  to  private  streets  for  paving 
and  lighting  purposes,  and  to  see  whether  such  private 
streets  are  properly  paved  or  lighted.  I  think  these 
passages  are  clecu'ly  '*  streets  "  within  the  Act. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  WilliamsoH,  Hilly  dt  Co. 

SoHdtor  for  the  respondents.  Woodhoitse. 


Otourt  of  Appeal 

From  Q.  B.  Div.  June  28.  - 

Alldbed  v.  West  Metropolitan  Tramways  Co.  (a.) 

Tramway — Repair  of  road — Contract  with  road  authority 
to  repair — Liability  of  tramway  company — Tramways 
Ad,  1870  (33  cfc  34  Vid.  c.  78),  m.  28,  29,  55. 

Where  a  tramway  company  has  entered  ijito  an  agree-' 
ment  with  the  road  authority  under  sedioti  29  of  the 
Tramways  Ad,  1870,  whereby  the  road  authority  under^ 
takes  to  maintain  and  keep  in  repair  the  roadway  between 
and  adjoining  the  tramway  lines,  the  tramway  company 
is  not  liahle  for  injuries  to  a  person  caused  by  the  road 
where  the  tramway  is  laid  not  being  Tnaintainedin  proper 
rejxiir, 

Howitt  V.  Nottingham  Tramways  Co.,  32  W,  R. 
248,  12  0.  B.  D.  16,  followed. 

Application  on  behalf  of  the  plaintiff  for  a  new 
trial. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  who  was 
thrown  out  of  his  carriage  by  reason  of  the  road  be- 
tween and  adjoining  the  tram  lines  being  worn  and, 
sunken  and  not  bemg  maintained  in  proper  repair. 
The  defence,  so  far  as  material,  was  that  tne  defend- 
ants had  entered  into  an  agreement,  under  section  29 
of  the  Tramways  Act,  1870,  with  the  vestry  of 
HammerSlnith,  who  were  the  road  authority,  whereby 
the  vestry  undertook  to  maintain  and  keep  in  repair 
that  part  of  the  road  where  the  tramway  was  laid, 
and  that  the  defendants,  therefore,  were  not  liable. 
At  the  trial,  before  Hawkins,  J.,  and  a  jury,  the 
learned  judge  noz^suited  the  plaintiff,  on  the  autnority 
of  H^AJoiU  V.  Nottingham  Tramways  Co,,  32  W.  E.  248, 
12  Q,  B.  D.  16. 

McCall,  Q.C.  (Guiry  with  him),  for  the  plaintiff. — 
By  section  28  oi  the  Tramways  Act,  1870,  the  tram- 
way company  are  bound  to  repair  the  roadway  be- 
tween the  tram  lines  and  for  eighteen  inches  on  each 
side.  By  section  29  they  may  enter  into  a  contract 
with  the  road  authority  tiiat  the  latter  should  do  the 
repairs.  But  that  does  not  get  rid  of  the  absolute 
liability  imposed  upon  them  by  section  28.  Section 
55  shows  that  the  Lability  still  remains  on  them.  The 
case  of  Hovntt  v.  Nottingham  Tramways  Co,  was 
wrongly  decided,  and  ought  to  be  overruled. 

He  also  referred  to  Steward  v.  North  Metropolitan 
Tramways  Co.,  34  W.  E.  316,  16  Q.  B.  D.  556. 

Kemp,  Q.C.,  and  Atherley  Jones,  for  the  defendants, 
were  not  called  upon. 

Lord  Esher,  M.E. — ^The  facts  of  the  present  case 
are  the  same  as  those  in  Howitt  v.  Nottingham  Tram^ 
ways  Co.,  and  we  must  therefore  consider  whether  that 
case  is  rightiy  decided.  In  Steward  v.  North  Mdro^ 
politan  Tramways  Co.  the  point  was  mentioned,  but  it 
was  not  argued  or  decided.  The  question  turns  upon 
the  true  construction  of  the  Tramways  Act,  1870. 
The  court  decided  in  Howitt  v.  Nottingham  Tramways 
Co.  that  by  section  28  the  duty  of  the  tramway  com- 
pany to  keep  that  part  of  the  road  between  and  ad- 
joining the  tramway  lines  in  good  condition  and 
repair  to  the  satisfaction  of  the  road  authority  im- 
posed upon  the  company  &primd  facie  liability  to  any 
person  injiured  by  the  road  not  being  so  kept  in  repair. 
I  do  not  think  that  the  decision  went  further  than 
that  upon  section  28.    That  case  also  decided  that 

(a.)  Eeported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 
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sections  28  and  29  most  be  read  together,  and  if  under 
section  29  the  tramway  company  have  transferred  the 
duty  of  keeping  the  road  in  good  condition  and  repair 
to  the  road  authority,  the  company  will  escape  lia- 
bility on  account  of  the  road  authority  not  having 
done  what  they  had  undertaken  to  vio.  The  court 
held  that  section  29  is  to  be  read  as  a  proviso  on  sec- 
tion 28,  and  that  the  liability  is  taken  away  if  the 
dut^  to  do  the  repairs  is  transferred  to  the  road 
authority  under  section  29.  If  that  were  not  the  true 
construction  of  the  sections,  the  tramway  company 
would  be  placed  in  this  singular  position :  they  would 
be  liable  for  the  acts  and  defaults  of  the  road  authority 
after  the  contract  had  been  entered  into,  though  they 
could  exercise  no  control  over  the  road  authority. 
The  road  authority  are  to  do  the  work  to  their  own 
satisfaction.  The  construction  adopted  in  ffawitt  v. 
Nottingham  Tramways  Co.  seems  to  me,  therefore,  a 
necessary  implication  from  section  29.  I  do  not  think 
that  section  oby  which  has  been  relied  upon,  affects 
the  above  construction  placed  on  sections  28  and  29. 
Section  do  can  apply  without  being  inconsistent  with 
the  construction  placed  upon  those  sections.  In  my 
opinion,  therefore,  the  decision  in  Howitt  v.  Notting- 
ham Tramways  Co,  is  right,  and  this  application  must 
be  refused. 

BowEN  and  Kay,  L.JJ.,  concurred. 

Motion  dismissed. 

Solicitors  for  the  plaintiff,  Hewitt  &  Chapman, 

Solicitor  for  the  defendants,  H,  C,  God/ray, 


From  Chan.  Div. 


June  15. 


In  re  Portuguese  Consolidated  Copper  Mines 
(Ldiited). 
Ex  parte  Lord  Inchiquin.  (a.) 

Company  —  Winding  up  —  Contributory  —  Director  — 
Qualification  shares — Allotment  notice — Agreement  to 
take  shares — Acquisition  within  reasonable  time, 

I.  became  a  director ,  on  the  25th  of  October ^  1888,  cf 
a  company  y  the  articles  of  association  of  which  provided 
tJiat  a  director's  qualification  should  befirty  shares.  On 
the  same  day  forty  shares  ivere,  withoiU  his  knowledge^ 
allotted  to  Am,  and  his  name  jjloAxd  on  the  register.  He 
first  acted  as  a  director  mi  the  24th  of  November,  1888, 
and  acted  again  on  the  IQth  of  January  and  the  \%th  of 
January,  1889,  On  the  \9ih  of  January,  1889,  he  him- 
self acquired  forty  fully  paid-up  shares,  which  were  duly 
Registered  in  his  name,  I,  retired  from  the  directorship 
'on  the  2%th  of  January,  1889,  arid  the  company  was,  in 
I'he  same  year,  ordered  to  be  wound  up,  whereupon  1, 
first  discovered  thai  the  original  forty  shares  had  been 
allotted  to  him.  He  took  oat  a  summons  to  liaue  his 
name  removed  from  the  list  of  contributor  ies,  upon  which 
he  had  been  placed  iti  respect  of  the  original  forty  shares. 
North,  J,,  refused  to  order  his  name  to  be  removed  from 
the  list  of  contributories. 

Held,  on  appeal,  without  deciding  tliat  the  mere  circum- 
stance that  the  original  forty  shares  were  standing  in  IJ*s 
name  was  notice  to  him  of  the  fact  that  the  shares  had 
heen  allotted  to  him,  that  I,  must  be  taken  to  have  known 
iliat  it  was  his  duty  to  qualify  by  acquiring  forty  shares, 
as  required  by  the  articles  of  association,  and  that  he 
was  bound  to  qualify  within  a  reasonable  time  ;  and  that, 
if  a  reasonable  time  had  not  actually  elapsed  by  the 
2Uh  of  November,  1888,  it  certainly  had  before  January, 
1889 ;  and,  consequently,  that  I,  was  not  entitled  to  have 
his.  name  struck  off  the  list, 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
at-Law. 


Appeal  from  North,  J. 

This  was  an  appeal  from  an  order  made  by  North,  J., 
on  the  24th  of  April  last,  dismissing  a  summoDS  taken 
out  by  Lord  Inchiquin  to  have  his  name  removed  from 
the  list  of  contributories  of  the  above-named  oom- 
pany  in  respect  of  forty  £5  shares  upon  which  notiusg 
had  been  paid.  The  company  was  registered  on  the 
20th  of  October,  1888.  The  articles  of  association 
provided  that  each  of  the  directors  should  hold  it 
least  forty  shares  in  the  company.  On  the  2dtli  of 
October,  1888,  Lord  Inchiquin  was  appointed  one  of 
the  original  directors.  By  the  minut^  of  a  direoton* 
meeting  held  on  the  same  day,  at  which  Lord  Inchi- 
quin was  not  present,  it  appeared  that  the  forty  diaia 
in  question  were  allotted  to  Lord  Inchiquin,  and  his 
name  was  placed  on  the  register  of  shareholders  in  re- 
spect of  those  shares  before  he  acted  as  a  director.  He, 
had  not,  however,  then  applied  for  any  shares,  and  he 
stated  in  his  affidavit  that  he  did  not  know  until  the 
company  had  been  ordered  to  be  wound  up  that  then 
shares  had  been  allotted  to  him,  or  that  his  name  had 
been  placed  on  the  register  of  shareholders  in  respect 
of  them.  He  first  acted  as  a  director  on  the  24th  of 
November,  1888,  when  he  attended  a  meeting  of  U» 
board  and  was  elected  chairman.  He  attended  Babee- 
quent  meetings  on  the  16th  and  18  th  of  Januarr, 
1889,  the  latter  being  the  general  meeting.  He 
acquired  another  forty  shares — ^which,  however,  were 
fully  paid-up — in  the  company  on  the  19th  of  Jannaij, 
1889,  which  were  duly  txunsf erred  to  him  and  nfftr 
tered  in  his  name.  On  the  28th  of  January,  1889, 
he  retired  from  the  board  of  directors.  A  petitin 
was  presented  in  January,  1890,  and  the  company  w 
ordered  to  be  wound  up.  Lord  Inchiquin  was  then 
placed  upon  the  list  of  contributories  in  respect  of 
the  forty  shares  originally  allotted  to  him. 

North,  J.,  held  that  the  reasonable  time  for  aoqim^ 
ing  the  qualification  shares  had  expired  as  soona 
Lord  Inchiquin  had  acted  as  director ;  and  that  Lord 
Inchiquin,  having  no  shares  other  than  the  nnpsid 
sha|;e8  at  the  time  when  he  first  acted  as  director,  and 
his  name  being  on  the  register  as  the  holder  of  thoie 
shares,  must  be  taken  to  have  had  notice  that  hii 
name  was  on  the  register  so  as  to  bind  him  to  tab 
the  shares.  Accordingly  his  lordship  refused  to  order 
Lord  Inchiquin's  name  to  be  removed  from  the  bet  of 
contributories. 

Lord  Inchiquin  appealed. 

Cozens- Hardy,  Q,C,,  and  Beginald  Saunders,  iat^ 
appellant. — ^The  resolution  of  the  2oth  of  October, 
1888,  allotting  shares  to  Lord  Inchiquin  was  insdli- 
cient,  and  was  decided  in  Steele's  case,  42  Ch.  D.  160, 
37  W.  R.  IKff.  36,  38  Ibid,  38,  to  be  invalid.  Lord 
Inchiquin  dia  not  attend  any  meetings  of  the  dzree- 
tors  until  the  24th  of  November,  1888.  He  ym 
present  again  on  the  16th  and  18th  of  January,  18iJ9, 
and  retired  on  the  28th  of  January,  1889.  The  mere 
fact  of  his  thus  acting  as  a  director  did  not  amooat 
to  a  contract  to  take  the  forty  unpaid  shares  direetly 
from  the  company :  Brown's  ease,  22  W.  K.  171,  L  B. 
9  Ch.  App.  102.  [BowenL.  J.,— The  point  thji 
differentiates  this  case  is,  that  here  Lord  Inchiqiiis 
was  acting  as  a  director  at  the  time  he  was  on  ihe 
register  for  forty  shares.]  No  calls  were  ever  made. 
Lord  Inchiquin  was  not  bound  to  examine  the 
entries  in  the  company's  books,  nor  had  he  constric- 
tive notice  of  their  contents :  In  re  Denham  ^  O^* 
32  W.  R.  487,  25  Ch.  D.  752.  The  Court  of  JL^m 
decided,  in  Badman's  case  and  Bosanquei's  case,  oafc 
p.  25,  45  Ch.  D.  16,  that,  although  the  oiigiB^ 
allotments  of  shares  were  invalid,  they  mi^t  be 
ratified  by  the  company,  provided  such  ratiiicato 
were  made  within  a  reasonable  time.  Lord  Inchunoa. 
by  subsequently  acquiring  the  forty  fully  paid-op 
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shares,  fulfilled  the  qualificatioii  of  a  director,  and 
did  80  withiQ  a  reasonable  time.  The  obligation 
of  a  director  has  never  been  put  so  high  as  that 
he  should  take  shares  at  once  :  In  re  Wheal 
BuUer    Consols,    36    W.    R.    723,    38    Ch.     D.    42. 

ejSDLEY,  L.J.  —  In  Leeke's  case,  19  W.  R.  664, 
R.  6  Ch.  App.  469,  the  director  did  not  know 
he  was  registered.  You  are  estopped  from  denying 
your  qualification  after  a  reasonable  time.]  That  is 
80  according  to  Leeke's  case,  [LiNDLEY,  L.J. — That 
would  hit  you  if  you  had  not  paid  up  shares.  Fry, 
L  J.— The  duty  to  take  shares  must  he  supposed  to  be 
performed.]  In  MilUr's  case,  3  Cb.  D.  661,  25  W.  R. 
Dig.  54,  Jessel,  M.R.,  said  that  he  took  it  to  be  settled 
by  Brownie  case  that  a  director  had  a  reasonable  time 
for  acquiring  the  qualification,  either  from  the  com- 
pany or  from  anybody  else.  Lord  Inchiquin  never 
AppHed  to  the  company  for  shares.  He  never  agreed 
to  take  these  shares,  and  no  agreement  can  be  inferred 
from  the  fact  of  his  being  on  the  register  without  his 
knowledge.  Then  the  question  as  to  what  is  a 
reasonable  time  for  a  director  to  acquire  his  qualifica- 
tion must  depend  on  the  circumstcmces  of  each  case : 
Hewiifs  case  and  BreU's  case,  32  W.  R.  234,  25  Ch. 
D.  2S3.  Here  Lord  Inchiquin  acquired  the  shares  in 
the  company  within  a  reasonable  time,  and  fulfilled 
the  obh'gations  imposed  upon  him. 

Beddall,  for  the  respondent,  the  liquidator,  was  not 
<»lled  upon. 

LiNDLEY,  L. J.,  after  stating  the  facts,  said : — ^The 
80th  clause  of  the  articles  of  association  says  that  the 
fint  directors  shall  be  appointed  by  a  majority  of  the 
fubflcribers  to  the  memorandum  of  association.  I 
mippose  Lord  Inchiquin  was  appointed  a  director  in 
pursuance  of  that  80th  article.  He  has  made  an  affi- 
ciavit  as  to  the  fact  that  he  did  not  know  that  any  of 
these  forty  shares,  which  were,  in  fact,  originsJlyin 
his  name  on  the  25th  of  October,  1888,  were  allotted 
to  him.  He  does  not  say  in  terms,  or  in  expressed 
dear  language,  that  he  did  not  know  that  those 
shares  were  on  the  register,  but  I  think,  on  the  fair 
construction  of  his  affi&vit,  and  in  the  absence  of  any 
^dence  to  the  contrary,  he  meant  to  go  that  length. 
I  certainly  am  not  prepared  to  say  offhand,  without 
looking  into  the  cases  more  carefully  than  I  have  done 
during  the  course  of  this  discussion,  whether  the 
mere  fact  of  the  shares  being  registered  in  his  name 
was  notice  to  him  of  that  fact.  I  shall  proceed  on 
the  assumption  that,  as  no  notice  was  shown  to  him, 
he  did  not  know.  I  do  not  know  how  the  law  is  on 
that,  and  I  shall  assiune  it  in  his  favour.  The  fact  is 
that  he  hecame  a  director  with  his  own  sanction.  He 
knew  that  he  was  a  director;  he  knew  it  was  his 
duty  to  qualify  and  get  forty  shares.  Within  what 
'time  was  he  bound  to  qualify  ?  I  think  Mr.  Cozens- 
Hardy  is  right  upon  that.  He  had  a  reasonable  time 
to  do  it.  Here,  however,  a  month  passed  before  he 
acted.  Why  is  not  that  a  reasonable  time  within 
which  to  qualify  ?  Even  if  November  is  too  soon, 
I  cannot  for  the  life  of  me  see  why  January  was  too 
soon,  when  he  again  acted  without  any  qualification 
at  all.  It  appears  to  me,  therefore,  that  a  reason- 
able time  to  qualify  had  elapsed,  if  not  by  the  24th 
of  November,  certainly  by  the  1st  of  January, 
which  is  six  weeks  afterwards.  Mr.  Cozens-Hardy 
is  quite  right  in  saying  upon  the  authorities  that 
it  was  not  incumbent  on  the  appellant  to  acquire 
shares  direct  from  the  company,  and  that  he  had 
a  reasonable  time  in  which  to  acquire  his  qualifi- 
cation shares,  and  the  whole  stress  of  his  argument 
turned  on  the  fact  that  ultimately  Lord  Inchiquin 
'did  get  forty  shares  paid  up,  which  would  have  been 
sufficient  to  qualify  him.     Certainly  if  he  acquired 


those  in  such  a  time  as  was  reasonable  for  him  to 
obtain  his  qualification  I  think  that  Mr.  Cozens- 
Hardy's  contention  is  correct,  and  that  tl«ere  would 
be  nothing  to  stop  him  from  denying  that  he  held 
shares  before  that  reasonable  time  had  elapsed.  But 
when  this  case  is  looked  at  it,  strikes  me  that 
the  only  proper  inference  to  draw  from  the  facts  is 
this,  that  he  was  estopped,  before  he  acquired  his 
fully  paid-up  shares,  from  denying  that  he  had  the 
forty  shares  in  respect  of  which  he  was  actually  regis- 
tered. 

The  cases  on  this  subject  are  extremely  numerous, 
and  they  subdivide  themselves  broadly  into  cases 
where  a  director  in  respect  of  his  qualification  shares 
is  on  the  register,  and  cases  where  he  is  not^^  If  he  is 
on  the  register  it  is  for  him  to  show  on  what  grounds 
he  can  get  off  after  the  winding  up  has  commenced. 
It  is  a  much  more  ea(*y  matter  for  a  director  who  is 
not  on,  to  show  grounds  for  getting  off  liability  in 
respect  of  his  ^uaBfication  shares.  Having  regard  to 
the  facts  of  this  case  it  is  impossible  for  the  appel- 
lant to  get  his  name  struck  off  in  respect  of  the 
shares  wl^ch  he  ought  to  have  had  as  qualification 
shares,  and  in  respect  of  which  he  must  be  presumed 
to  have  acted. 

I  think,  therefore,  a  reasonable  time  having  elapsed 
for  him  to  obtain  his  qualification,  that  this  decision  is 

There  is  no  difficulty  on  the  authorities  except 
Hewitfs  case  and  BreWs  com,  where  there  were  some 
three  months,  and  where  this  court  came  to  the  con- 
clusion that  a  reasonable  time  had  not  elapsed.  The 
facts  of  that  case  were  not  like  this.  Tlie  articles 
were  not  like  these,  and  the  mere  fact  that  the  persons 
were  qualified  is  imimportant ;  at  all  events,  I  do  not 
discuss  it,  because  a  reasonable  time  in  one  case  may 
not  be  a  reasonable  time  in  another.  I  think  that  a 
reasonable  time  for  acquiring  this  qualification  had 
elapsed  long  before  the  19th  of  January. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
question  we  have  to  decide  is  whether  Lord  Inchiquin 
was  a  member  of  the  company  in  respect  of  these 
qualification  shares  at  or  before  the  19th  of  January, 
1889.  That  seems  to  me  to  turn  on  the  23rd  section 
of  the  Act,  which  says  **  every  other  person  who  has 
agreed  to  become  a  member  of  a  company  under  this 
Act,  and  whose  name  is  entered  on  the  register  of 
members,  shall  be  deemed  to  be  a  member  of  the  com- 
pany." Lord  Inchiquin  became  a  director,  and  knew 
by  the  articles  of  association  that  he  was  bound  to 
qualify.  The  article  says  that  the  qualification  of  a 
director  shall  be  the  holding  of  at  least  forty  shares, 
and  he  agreed  to  take  the  necessary  number  of  shares. 
Then  if  there  is  a  particular  article  on  the  subject, 
the  question  must  be  decided  by  the  true  construction 
of  that  article;  but  if  there  is  no  special  article 
then  by  the  true  construction  of  the  whole  of  the 
articles.  If  there  is  no  agreement  that  the  quali- 
fying shares  shall  be  taken  at  a  particular  moment, 
then  we  must  apply  the  rule  of  law  that  they  must 
be  taken  in  a  reasonable  time.  What  is  a  reasonable 
time  seems  to  mo  to  dex>end  in  each  case  on  the  par- 
ticular circumstances  of  the  case.  There  may  be 
something  in  the  articles  to  throw  light  upon  it, 
although  it  may  not  fix  the  exact  time.  On  the 
other  hand,  there  may  be  circumstances  in  the  posi- 
tion of  the  company  and  the  proceedings  at  the 
board  of  directors  whi^  throw  fight  on  the  question 
as  to  tho  extent  of  time  which  is  given  for  the  com- 
pletion of  the  contract  to  take  shares.  I  do  not  like  to 
lay  down,  and  I  do  not  think  I  can  lay  down,  a  rule 
as  to  what  can  bo  taken  to  be  a  reasonable  time  for 
the  completion  of  tho  contract  in  a  case  where  you 
cannot  find  in, tho  articles  of  association  anything  in 


612 


THE  WEEKLY  REPORTER,  [Jniys5,i«)i.]  Vol.  XXXIX, 


Court  op  Appeal. 


Stuart  v.  Bell. 


Court  op  Appeal. 


the  text  ezaoily  to  decide  the  case  which  arises.  I 
think  here,  on  every  view  of  the  facts,  that  the  time 
for  the  completion  of  Lord  Inchiquin's  contract  to 
take  shares  had  elapsed  long  berbre  the  19th  of 
January.  He  agrees  to  become  a  director  on  a  cer- 
tain day,  and  he  attended  a  meeting  or  two,  and  was 
in  the  chair  two  or  three  times  before  the  general 
meeting.  I  think  that  a  reasonable  time  had  elapsed 
for  completing  his  contract  with  the  company,  by 
Tirtne  of  which  he  became  a  director  and  was  bound 
to  qualify.  If  so,  he  had  agreed  at  that  date  to 
become  a  director,  and  therefore  in  every  respect  the 
requirements  of  the  Act  of  Parliament  have  been  ful- 
filled, and  he  must  be  taken  to  be  a  member  of  the 
company. 

For  myself,  I  should  like  to  defer  any  consideration 
of  the  exact  position  of  a  x>€rson  as  a  director  who, 
having  undertaken  to  perform  the  part  of  director  bv 
taking  qualifying  shares,  is  on  the  register,  although 
he  does  not  himself  know  that  he  is  on  the  register ; 
how  far  he  is  bound  in  such  a  case  is  a  matter  which 
I  should  like  to  leave  open  as  a  difficult  question  of 
law,  and  which  would  depend  in  most  cases  on  the 
particular  language  of  the  articles. 

It  seems  to  me  that,  assuming  that  Lord  Inchiquin 
did  not  know  that  he  was  on  the  register,  and  assum- 
ing in  his  favour  that  that  is  the  true  explanation  of 
the  oath  which  he  has  taken — which  I  am  quite  sure 
was  tc^en  properly — nevertheless  the  facts  here  show 
that  at  the  critical  moment  he  had  agreed  to  become 
a  member;  he  was  therefore  a  member,  and  he  was, 
at  that  moment,  a  member  within  the  definition  of 
these  words. 

Fry,  L.  J. — I  agree. 

Appeal  diamissed, 

Solidtors  for  the  appellant,  Burn  &  Berridge, 

Solicitor  for  the  liquidator.  A,  Myers, 
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Stuart  v.  Bell,  (a.) 
Slander — Privilege — Evidence  of  malice. 

The  de/enrJantt  who  tvae  Mayor  of  Newcastle-oji-Tyney 
was  entertaining  at  the  Mansion  House  the  African  ex- 
plorer Stanley^  who  was  accompanied  hy  the  plaintiff, 
his  valet.  The  defendant  received  from  the  Chief  Con- 
stable  of  Newcastle  a  letter,  which  had  been  sent  to  the 
latter  by  the  Chief  Cmistable  of  Edinburgh,  stating  that 
suspicion  Jiad  fallen  on  the  plaintiff  of  having  stolen  a 
watch  in  an  Edinburgh  hotel.  The  defendant  told 
Stanley  privately  of  this  Just  before  he  was  leaving 
Newcastle,  and  Stanley  discharged  the  plaintff  a  few 
days  later. 

In  an  action  for  slander. 

Held,  by  the  Court  of  Appeal  (Lindley,  Lopes,  and 
Kay,  L.jJ.,  Lopes,  L.J.,  dissenting),  that  the  occasion 
was  privileged,  and,  there  being  no  evidence  of  malice 
in  fact,  to  be  left  to  Me  jury,  that  judgment  ought  to  be 
interedfor  the  deftndant. 

Decision  of  WiIIf,  J.,  reversed. 

Application  for  a  new  trial,  or  that  judgment 
shoidd  be  entered  for  the  defendant. 

The  action  was  for  slander,  and  was  brought  under 
the  circumstances  very  fully  stated  in  the  considered 
judgments  of  the  court. 

At  the  trial,  before  Wills,  J.,  and  a  jury,  the  judge 
directed  the  jury  that  the  occasion  was  not  privileged, 
and  the  jury  found  a  verdict  for  the  plaintiff,  with 
damages  £250. 

(a.)  Reported  by  H.  M.  Charters  Macpherson, 
Esq.,  Barrister-ut-Ltt\y« 


The  defendant  now  moved  for  a  new  trial  or  that 
ludgment  might  be  entered  for  him,  on  the  groond 
(amongst  others)  that  the  communication  wu  privi- 
leged,'^  and  that  there  was  no  evidence  of  malice  on  tbs 
p^  of  the  defendant  to  go  to  the  jury. 

Tindal  Atkinson,  Q,C,,  and  T.  Willes  Chitty,  for  titt 
defendant. — ^The  jud^  was  wrong  in  holding  thit 
this  was  not  a  privileged  occasion.  There  wu  a 
common  interest — or,  at  any  rate,  a  social  or  monl 
duty — ^in  making  the  communication.  Then  there 
was  no  evidence  of  malice  to  be  left  to  the  jury,  or,  if 
there  was,  there  should  be  a  new  trial  on  that  issae. 

Lockwood,  Q,C.,  and  Robson,  for  the  phuntiff.— The 
judge's  ruling  was  right.  Such  a  relation  as  existed 
here  between  the  defendant  and  Mr.  Stanley  has  neTs 
been  held  to  constitute  privilege.  There  wbs  bo 
common  interest,  as  the  visit  was  over,  and  there  wu 
no  duty.  We  are,  at  any  rate,  entitled  to  go  to  the 
jury  as  to  malice. 

The  following  cases  were  referred  to : — ffarrinmr' 
Bush,  3  W.  R.  474,  5  E.  &  B.  344 ;  Coxhead  f- 
Richards,  2  C.  B.  569;  Amann  v.  Damm,  8  W.  E. 
470,  8  C.  B.  N.  S.  597 ;  Whiteley  v.  Adanu,  12  W.  i 
153,  15  C.  B.  N.  S.,  p.  418 ;  AUhiM  v.  Qtnertd  Cwnd 
of  Medical  Education  and  Registration,  37  W.  R.  771, 
23  Q.  B.  D.  400 ;  Davies  v.  Snead,  L.  B.  5  Q.  B. 
608,  19  W.  R.  C.  L.  Dig.  64  ;  Waller  v.  Loch,  30  W.  B. 
18,  7  Q.  B.  D.  619 ;  PaUison  v.  Jones,  8  B.  A  Cr.  578. 

May  5 .  — LiNDLEY,  L.  J. — This  is  an  action  forslander. 
At  the  time  when  the  slander  was  uttered  the  pbuntf 
was  a  valet  in  the  employ  of   Mr.   Stanley.   3b. 
Stanley  was  the  guest  of  the  defendant,  who  wu  ^ 
Mayor  of  Newcastle.    The  plaintiff  was  staring  vitfa 
his  master  at  the  Mansion  House  at  Newcastle.   Tu^ 
had  come  from  Edinburgh  and  were  going  on  farther 
visits.    Whilst  Stanley  and  the  plaintiff  were  still  at 
the  Mansion  House,  at  Newcastle,  the  diief  ooniiftUe 
of  that  town  received  from  the  Chief  Constable  of 
Edinburgh  a  letter  to  the  effect  that  a  lady  who  bid 
been  staying  at  the  same  hotel  as  the  plaintiff  bad 
lost  a  gold  watch,  and  that  suspicion  1^  Men  on 
the    plaintiff  as   the   x>orson   who    stole  it.     T» 
Chief  Constable  of  Newcastle  sent  this  letter  to  tbr 
defendant,  who  read  it  and  returned  it,  and  then  tol^ 
Stanley  privately  what  I  have  above  stated,   litis 
communication,  which  is  the  slander  complained  d. 
was  made  to  Stanley  just  before  he  and  the  plsnitif 
left  Newcastle ;   they  were,  in   fact,  just  about  to 
leave.     Two  or  three  days  afterwards  Stanley  told 
the  plaintiff  what  had  been  communicated  to  him,  aa^ 
discharged  the  plaintiff  on  the  ground  that  he  oooH 
not  keep  in  his    employ  a  person  on  whom  slt 
suspicion  of  dishonesty  had  fallen.    This  discbsi^. 
ana  the  inability  of  the  plaintiff  to  obtain  a  M 
situation,  have  occasioned  loss  to  the  plaintiff,  sod 
this  loss  is  the  special  damage  which  he  has  sostaioed 
by  reason  of  the  slander  complained  of.    The  leaned 
judge  who  tried  the  case  told  the  jury  that  the  com- 
munication made  by  the  defendant  to  Stanley  w 
not  privileged,  and  the  jury  found  a  verdict  for  tbf 
plaintiff,  damages  £250.    The  application  to  us  is  ^ 
a  new  trial,  or  that  judgment  may  be  given  for  the 
defendant,  on  the  ground   that  the  commonicstion 
was  privileged,  and  that  there  was  no  evidence  to  go 
to  the  jury  of  malice  on  the  part  of  the  defendant 
To  determine  this  matter  it  is  necessary  to  coniider^ 
First,  whether  the  judge  was  right  in  teUing  the  jo^ 
that  the  communication   was  not  P"^®?*|i*°7 
secondly,  if  tho  judge  was  wrong  in  this  respect, 
whether  there  was  or  was  not  evidence  of  maliea 
proper  to  be  loft  to  the  jury,  which  would  josm 
their  verdict. 
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In  order  to  answer  the  first  question  it  is  necessary 
bo  consider  what  is  meant  by  a  privileged  communica- 
tion. A  privileged  communication  is  one  made  on  a 
privileged  occasion  and  fairly  warranted  by  it,  and 
oot  proved  to  have  been  made  maliciously.  A  privi- 
leged occasion  is  one  which  is  held  in  point  of  law  to 
rebut  the  legal  implication  of  malice  which  would 
t)therwise  be  made  from  the  utterance  of  untrue,  de- 
famatory language.  This  is  the  effect,  in  a  few 
words,  of  the  leading  cases  on  the  subject — namely, 
Toogood  V.  Spyring,  1  Cr.  M.  &  R.  181;  Wright 
V.  WoodgaU,  2  Cr.  M.  &  E.  573;  Coxhead  v. 
lichardi',  WhiUley  v.  Adams;  and  Clark  v.  Moly- 
fieiia:,  26  W.  R.  104,  3  Q.  B.  D.  237.  It  is  the 
duty  of  tiiie  judge  to  determine  whether  an  occa- 
sion is  privileged  or  not,  and  if  it  is,  and  if  there 
18  no  evidence  of  malice  to  go  to  the  jury,  it  is  his 
duty  to  enter  judgment  for  the  defendant  (see 
Whiteley  v.  Adams  and  Clark  v.  Molyneux).  On  the 
other  hand,  if  the  occasion  is  not  privileged,  or  if 
there  is  any  evidence  of  malice  (the  meaning  of  which 
I  will  examine  presently),  then  the  case  must  be  left 
to  the  juiy.  The  law  on  this  point  has  long  been 
well  settled,  and  was  carefully  explained  in  Clark  v. 
Mdlyneux,  What,  then,  are  privileged  occasions — 
what  are  the  circumstances  which  must  exist  in  order 
to  rebut  the  implication  of  malice  which  arises  from 
the  utterance  of  untrue,  defamatory  language  ? 
Witiiout  referring  to  such  matters  as  reports  of  miat 
occurs  in  Parliament,  courts  of  justice,  or  public 
meetings,  which  have  no  bearing  on  the  present  case, 
1  can  find  no  better  answer  to  this  question  than  that 
gyen  by  Parke,  B.,  in  Toogood  v.  Spyring,  and  by 
Brie,  C.J.,  in  Whiteley  v.  Adams,  In  Toogood  v. 
Sjrtfring  Parke,  B.,  in  speaking  of  the  publication  of 
statements  false  in  fact  and  injurious  to  the  character 
of  another,  said : — "The  law  considers  such  publica- 
tion as  malicious  unless  it  is  fairly  made  by  a  person 
in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs  in  matters  where  his  interest  is  concerned.  In 
such  cases  the  occasion  prevents  the  inference  of 
malice  which  the  law  draws  from  unauthorized  com- 
munications, and  affords  a  qualified  defence  depend- 
mg  on  the  absence  of  actual  malice.  If  fairly  war- 
ranted by  any  reasonable  occasion  of  exigency  and 
honestly  made,  such  communications  are  protected, 
for  the  common  convenience  and  welfare  of  society ; 
fnd  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits."  This  passage  hcus 
peen  frequently  quoted,  and  always  with  approval. 

The  reason  for  holding  any  occasion  privileged  is 
'Oonunon  convenience  and  welfare  of  society,  and  it  is 
obvious  that  no  definite  line  can  be  so  drawn  as  to 
mark  off  with  precision  those  occasions  which  are 
privileged,  and  separate  them  from  those  which  are 
iM)t.  Coxhead  v.  Bichards,  in  which  four  very  emi- 
Mit  judges  were  equally  divided  upon  the  question 
whether  an  occasion  weus  privileged  or  not,  is  a  strik- 
mg  illustration  of  the  truth  of  this  remark.  In  that 
^e  the  mate  of  a  ship  wrote  to  the  defendant,  a 
mend  of  his,  a  letter  reflecting  on  the  character  of 
^e  captain.  The  defendant,  who  was  a  stranger  to 
the  owner  of  the  ship,  showed  the  letter  to  the 
owner;  the  owner  dismissed  the  captain,  who  sued 
tiie  defendant  for  libel.  Tindal,  C.J.,  and  Erie,  J., 
held  the  occasion  privileged.  Coltman  and  Cress- 
^ell»  JJ.,  held  that  it  was  not.  In  Amann  v.  Damm 
^e  late  Willes,  J.,  said  he  was  fully  prepared  to  go 
wie  whole  length  of  the  doctrine  laid  down  by  Tindal, 
^•'^•'  and  Erie,  J.,  in  Coxhead  v.  Richards,  Lord 
^lackbum  also  approved  of  it  in  Davies  v.  Snmd, 
~^  carefully  considered  all  the  four  judgments  in 
™t  celebrated  case  {Coxhead  v.  Richards),  I  have  no 
*"ion  in  saying  that  the  judgment  of  Tindal, 


C.J.,  is  the  one  which  carries  conviction  to  my  own 
mind,  and  is  the  one  which  I  consider  the  most  accu- 
rate and  safe  to  take  as  a  guide ;  nor  am  I  aware  of 
any  subsequent  case  in  which  that  judgment  has 
been  disapproved.  In  Whiteley  v.  Adams,  which 
was  an  action  for  libel  on  two  letters,  Erie,  C.J., 
alludes  to  the  difficulty  of  deciding  questions  of  moral 
duty,  to  which  I  am  now  addressing  myself.  He  said : 
'*  Each  of  these  letters  contains  matter  which  is 
clearly  defamatory  to  the  plaintiff,  and  forms  the 
foundation  of  an  action,  unless  the  circumstances 
imder  which  it  is  written  bring  it  within  the  protection 
of  tiie  law.  I  take  it  to  be  clear  that  the  foundation 
for  an  action  for  defamation  is  malice,  but  defamation 
pure  and  simple  affords  presumptive  evidence  of  malice. 
That  presumption  may  be  rebutted  by  showing  that 
the  circumstajices  under  which  the  libel  was  written  or 
the  words  uttered  were  such  as  to  render  it  justifi- 
able. The  rule  has  been  laid  down  in  the  Court  of  Ex- 
chequer, and  again,  lately,  in  the  Court  of  Queen's 
Bench,  that  if  the  circumstances  bring  the  judge  to 
the  opinion  that  the  communication  was  made  in  the 
discharge  of  some  social  or  moral  duty,  or  on  the 
ground  of  an  interest  in  the  party  making  or  receiving 
it,  ti^en,  if  the  words  pass  in  the  honest  belief  on  the 
part  of  the  persons  writing  or  uttering  them,  he  is 
bound  to  hold  that  the  action  fails.  In  the  present 
case  the  jury  found  that  the  letters  were  written  by 
the  defendant  bond  fide  and  in  the  honest  belief  that 
what  he  wrote  was  true,  and  that  it  weus  his  duty  to 
make  the  communications  he  did.  Do  the  circum- 
stances show  that  the  letters  were  written  in  the  dis- 
charge of  some  social  or  moral  duty,  or  that  the 
writer  or  the  person  to  whom  they  were  addressed 
had  an  interest  in  making  or  receiving  the  communi- 
cations.^'' Tlien  he  says  that  in  that  particular 
case  he  felt  bound  to  answer  that  question  in  the 
affirmative.  There  is  another  passage  which  appears 
to  me  important.  He  says  : — **  Judges  who  nave 
had  from  time  to  time  to  deal  with  questions  as 
to  whether  l^e  occasion  justified  the  speaking  or  the 
writing  of  defamatory  matter  have  all  felt  great  diffi- 
culty in  defining  what  kind  of  social  or  moral  duty 
or  what  amount  of  interest  will  afford  a  justification ; 
but  all  are  dear  that  it  is  a  question  for  the  judge  to 
decide,  and  I  am  clear  that  the  letters  in  question, 
seeing  the  circumstances  under  which  they  were 
written,  do  not  show  what  inlaw  amounts  to  malice." 
Then  he  goes  on  to  say  that  **  the  rule  has  become 
gradually  more  extended  on  the  principle  that  it  is  to 
the  general  interest  of  society  that  correct  informa- 
tion should  be  obtained  as  to  the  character  of  the 
persons  in  whom  others  have  an  interest.  If  every 
word  which  is  uttered  to  the  discredit  of  another  is 
to  be  made  a  ground  of  action,  cautious  persons  will 
take  care  that  all  their  words  are  words  of  praise 
only,  and  will  cease  to  obey  the  dictates  of  truth." 

Now,  adopting  the  language  of  Erie,  C.J.,  I  ask, 
Do  the  circumstances  show  that  the  statement  com- 
plained of  was  made  in  the  discharge  of  some 
social  or  moral  duty,  or  that  the  speaker  or 
the  person  addressed  had  an  interest  in  making  or 
receiving  the  communication  ?  That  Stanley  had  an 
interest  in  the  character  of  his  servant  and  in  re- 
ceiving the  communication  made  to  him  can  hardly  be 
denied.  His  interest  in  the  matter  is  too  obvious  to 
require  comment.  If  I  understand  rightly  the  judg- 
ment I  have  just  read,  Stanley's  interest  in  receiving 
the  communication  made  to  him,  is  alone  sufficient  to 
render  the  occasion  of  making  the  communication  a 
privileged  occasion. 

But  this  would  be  going  further  than  is  warranted 
by  the  language  of  Parke,  B.,  in  Toogood  v.  Spyring ; 
it  would  not,  therefore,  be  satisfactory  to  pass  over 
the  other  matters  indicated  as  important  for  considera- 
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tion — I  mean  the  defendant's  interest  in  making  the 
oommunication  and  his  duty  to  make  it.  Considering 
that  Stanley  and  the  plaintiff  were  just  about  to  leave 
Newcastle  when  the  oefendant  spoke  to  Stanley,  I  am 
not  prepared  to  base  mv  judgment  on  the  groimd  that 
the  defendant  made  the  commimication  complained 
of  in  the  conduct  of  his  own  aflGsurs  or  in  a  matter  in 
which  his  interest  was  concerned.  I  am  not  clear 
that  the  defendant  had  an  interest  as  distinguished 
from  a  moral  or  social  duty  to  act  as  he  did.  But  the 
question  still  remains  whether  the  defendant  was  not 
under  a  moral  or  social  duty  to  make  such  commu- 
nication. Both  the  defendant  and  Stanley  say  that 
the  defendant  acted  imder  a  sense  of  duty,  but  this, 
though  important  on  the  question  of  malice,  is  not,  I 
think,  relevant  to  the  question  whether  the  occasion 
was  or  was  not  privileged.  That  question  does  not 
depend  on  the  defendant's  belief,  but  on  whether  he 
was  right  or  mistaken  in  that  belief.  As  Tindal,  C. J., 
said  in  Coxhead  v.  Richards,  if  the  defendant  took  a 
course  not  justifiable  in  a  court  of  law  he,  and  not  the 
plaintiff,  must  suffer  for  the  error.  In  Waller  v.  Loch 
the  Master  of  the  Bolls  (Sir  Q^orge  Jessel)  is  reported 
to  have  said  that  if  the  defendant  Ixmd  fid^  thought 
that  he  was  discharging  a  moral  or  social  duty  he 
would  be  protected,  but  in  so  saying  the  learned 
judge  was  not  distinguishing  a  privileged  occasion 
from  malice,  and  his  observation,  if  intended  to  ap^ly 
to  privileged  occasions,  is  not  in  conformity  with 
other  authorities.  Some  passages  in  the  judgments 
in  Pattison  v.  Joiies  which  were  relied  upon  in  support 
of  the  view  of  the  Master  of  the  BoUs  (Sir  George 
Jessel)  obviously  had  reference  to  malice,  and  not  to 
privileged  occasion.  Upon  the  point  I  am  now  con- 
sidering, the  headnote  in  Whitd^  v.  Adams,  goes 
too  far,  and  further  than  the  judgments  themsdves 
warrant.  The  duty  was  affirmed  by  the  court,  and 
did  not  rest  on  the  defendant's  belief,  although  his 
belief  showed  that  there  wcus  no  malice. 

The  question  of  privileged  occasion  turning,  then, 
on  the  question  of  moral  or  social  duty,  and  being 
a  question  of  law  for  the  judge,  and  not  a  question 
for  the  jury,  it  is  necessary  to  consider  the  grounds  on 
which  such  duty  can  be  maintained.  The  grounds  in 
this  case  are  the  relation  in  which  the  defendant  stood 
to  Stanley,  and  the  relation  in  which  the  defendant 
stood  to  tiie  public.  His  relation  to  Stanley  was  that 
of  host  to  guest,  and,  to  some  extent,  of  friend  to 
friend.  His  relation  to  the  public  was  t^at  of  mayor 
and  magistrate  in  Newcastle,  where  Stanley  was  when 
the  communication  was  made.  The  defendant  knew 
that  Stanley  was  about  to  be  entertained  by  other 
people  at  other  places,  and  that  the  plaintiff  would 
accompany  him.  Under  these  circumstances  I  am 
clearly  of  opinion  that  it  was  the  defendant's  moral 
or  sooal,  though  not  legal,  duty  to  communicate  to 
Stanley  the  information  which  the  defendant  had 
received.  That  information  was  no  vague  rumour 
or  idle  gossip,  but  came  officially  from  the  Chief  Con- 
stable of  Edinburgh  to  the  Chief  Constable  of  New- 
castie,  and  was  sent  by  him  to  the  defendant,  who 
was,  as  I  have  said.  Mayor  of  Newcastle  and  the  host 
of  Stanley.  Suppose  the  suspicion  which  had  fallen 
on  the  plaintiff  nad  been  weU-founded,  and  not  ill- 
foundea,  and  that  the  defendant  had  withheld  the 
information  from  Stanley,  could  the  defendant  have 
morally  justified  reticence  ?  I  answer,  No ;  he  would 
not  have  been  acting  up  to  his  duly  either  to  the 
public  or  to  Stanley.  Suppose  the  plaintiff  had 
proved  dishonest  at  the  next  place  he  visited,  would 
the  defendant  then  have  been  &ee  from  moral  blame 
if  he  had  not  communicated  to  Stanley  what  he  had 
learned  from  the  police  P  In  mv  opinion  the  defend- 
ant would  then  have  been  greatly  to  blame  if  he  had 
held  his  tongue.    The  question  of   moral  or  social 


duty  being  for  the  judge,  each  Judge  must  decide  it 
as  best  he  can  for  himself.  I  take  moral  or  social 
duty  to  mean  the  duty  recognized  by  English  peopk 
of  ordinary  intelligence  and  moral  principle ;  bat,  at 
the  same  time,  not  a  duty  enforceable  by  l^gal  pro- 
ceedings, whether  civil  or  criminal.  My  own  convic- 
tion is  IMt  all — or,  at  all  events,  the  great  mass  of— 
right-minded  men  in  the  position  of  the  defendant, 
would  have  considered  it  their  duty,  under  the  dr- 
cumstances,  to  inform  Stanley  of  the  suspicion  wiiidi 
had  fallen  on  the  plaintiff.  My  own  opinion  is  dear 
and  strong  that  it  was  his  moral  or  social,  althoogb 
not  his  legal,  duty  to  do  so ;  in  other  words,  the  ooe^ 
sion  was  privileged,  and  the  judge  should  hare 
directed  the  jury  to  this  effect.  It  follows  that  then 
ought  to  be  a  new  trial  unless  there  was  no  evidence 
of  malice  on  which  a  jury  could  properly  find  & 
verdict  for  the  defendant. 

I  pass,  therefore,  to  the  consideration  of  the  questun 
of  malice.  If  the  occasion  is  privileged  the  plaisiif 
must  prove  malice  in  fact ;  the  burden  of  proving  this 
is  on  him,  as  was  settied  in  Clark  v.  Molynevj. 
Malice  in  fact  is  not  confined  to  personal  spite  and 
ill-will,  but  includes  every  unjustifiable  intention  to 
inflict  injury  on  the  person  defamed,  or,  in  the 
words  of  Brett,  L.J.,  in  Clark  v.  Molt/nfur,  even- 
wrong  feeling  in  a  man's  mind.  There  is  no 
question  here  of  the  belief  by  the  defendant  in 
me  truth  of  what  he  said.  He  did  not  say  or 
intimate  that  the  plainti'ff  had  stolen  a  watch— he 
merely  stated  that  the  Edinburgh  polioe  suspected 
the  plaintiff  of  having  done  so,  which  was  tne 
enough.  This  case  illustrates  the  truth  of  the  remarir 
made  by  Lord  Bramwell  in  Clark  v.  Molyncnj,  He 
said,  '^  A  person  may  honestly  make  on  a  particalar 
occasion  a  defamatory  statement  without  believing  i£ 
to  be  true,  because  the  statement  may  be  of  such  a 
character  as  on  that  occasion  it  may  be  proper  to 
communicate  it  to  a  particular  person  who  ought  to 
be  informed  of  it.  Can  it  be  said  that  the  perKa 
mckking  the  statement  is  liable  to  an  action  for 
slander  ?  "  What,  therefore,  has  to  be  ascertained  is 
whether  the  defendant  acted  hcma  fide  in  the  discharge 
of  that  moral  duty  wluch  he  owed  to  Stanley  or 
whether  he  acted  from  some  other  and  unjustifiable 
motive — from  some  motive  other  than  a  sense  of  dntr. 
As  Lord  Bramwell  said,  in  Clark  v.  Moiyneux,  "If 
the  defendant  was  actuated  by  some  motive  other  than 
that  which  would  alone  excuse  him,  the  jury  may  imd 
for  the  plaintiff."  The  evidence  on  this  head  is  con- 
tained in  the  examination  and  cross-examination  of  thft 
only  two  persons  present  when  the  defamatory  matts 
was  uttered — ^viz.,  the  defendant  and  Stanlev.  I  ha^ 
read  their  evidence  with  care,  and  I  can  find  nothing 
to  support  a  charge  of  malice  against  the  defendant 
On  tlie  contrary,  the  evidence  disproves  malice,  and 
shows  affirmatively  that  the  def enoant  acted  bona  ^ 
in  the  discharge  of  what  he  believed  to  be  his  dutf. 
and  of  what  was  his  duty,  and  did  not  exceed  (eifiier 
in  what  he  said  or  in  any  other  way)  what  a  rwson- 
ably  careful  man  would  have  said  or  done  xmder 
sinular  circumstances. 

It  was  contended  that  the  defendant  did  not  show 
Stanley  the  letter  written  by  the  Edinburgh  police, 
and  did  not  urge  on  Stanley  the  necessity  for  caution 
so  carefully  as  the  Edinburgh  polioe  urged  cantjon 
in  their  letter  to  the  Newcastie  police.  But  even  if 
the  defendant  was  less  cautious  than  he  himself  sajs 
he  was,  this  would  be  too  slight  a  matter  to  warrant 
a  finding  of  malice  against  the  defendant ;  and  there 
is  positives^  nothing  else  on  which  to  found  sndi  a 
charge,  llie  defendant  knew  nothing  of  the  plaintiff 
and  could  have  had  no  motive  whatever  for  injaiing 
him.  The  inspector  who  brought  the  letter  to  the 
defendant  suggested  to  him  the  propriety  of 
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to  Stanley  on  the  subject.  The  defendant  took 
Stanley  aside  and  commnnicated  to  him  in  private  the 
fact  that  the  Edinburgh  police  had  written  a  letter  to 
the  Newcastlo  police  to  the  e£Fect  that  the  plaintiff 
was  suspected  of  having  stolen  a  watch  when  at  the 
Waterloo  Hotel  in  Edinburgh.  This  was  really  all 
that  the  defendant  did. 

The  oondusions,  then,  at  which  I  have  arrived  are 
that  the  occasion  was  privileged  and  that  there  was 
no  evidence  of  malice.  The  judge,  therefore,  ought 
to  have  withdrawn  th«  case  from  the  jury  and  ought 
to  have  given  judgment  for  the  defendant.  There  is 
no  question  proper  to  be  left  to  a  jury;  there  are 
no  grounds  for  a  new  trial,  the  verdict  and  judgment 
which  have  been  entered  for  the  plaintiff  ought,  in 
my  opinion,  to  be  set  aside,  and  judgment  ought  to 
he  entered  for  the  defendant,  with  costs  here  and 
below.  The  result  may  seem  hard  on  the  plaintiff, 
who  has  unquestionably  been  injured.  It  was  his 
misfortune  to  fall  under  suspicion,  and  to  be  dis- 
missed by  his  master  without  inquiry.  But  this  is  no 
reason  for  holding  the  defendant  responsible  for  this 
misfortune,  and  he  cannot  be  so  held  without  limiting 
privil^^  occasions  to  such  an  extent  as  to  render 
the  law  applicable  to  them  opposed  to  the  general 
interests  of  society  instead  of  being  in  harmony  with 
them,  nor  without  violating  the  important  doctrine 
which  has  frequently  been  asserted  by  judges  of  the 
highest  eminence — I  mean  the  doctrine  that  the  law 
has  not  restricted  the  right  to  make  such  commimica- 
tions  within  any  narrow  limits. 

Lopes,  Ii.J. — This  is  an  exceptionally  important 
case,  in  my  opinion.  As  I  take  a  different  view  from 
the  other  members  of  the  court,  I  shall  shortly  state 
the  facts  as  I  understand  them.  The  plaintiff,  who 
had  been  in  the  service  of  persons  of  position  and  had 
home  a  good  character,  was  engaged  by  Mr.  Stanley, 
the  African  explorer,  as  a  valet.  Mr.  Stanley  had 
been  at  Edinburgh,  himself  staying  vrith  a  friend,  the 
plaintiffj  his  valet,  putting  up  at  the  Boyal  Waterloo 
Hotel.  On  Thursday,  the  19th  of  June,  1890,  Stanley 
left  Edinburgh  and  proceeded  to  Newcastle,  where  he 
was  entertained  by  the  corporation,  living  with  the 
plaintiff,  his  valet,  at  the  Mansion  House.  Stanley 
left  Newcastle  the  next  day.  It  appears  that  while 
the  plaintiff  was  at  the  Royal  Waterloo  Hotel  a  lady 
lost  a  gold  watch  out  of  her  bedroom.  While  Stanley 
and  the  plaintiff  were  staying  at  the  Mansion  House 
at  Newcastle  a  letter  was  received  by  the  chief  con- 
stable of  that  town  from  the  Chief  Constable  of  Edin- 
burgh, which,  in  my  opinion,  is  so  important  that  I 
think  it  essential  to  state  its  terms  in  extemo — terms 
which  appear  to  be  entirely  overlooked  in  the  judg- 
ments of  the  other  Lords  Justices,  both  of  wmch  I 
have  read : — • 

"  Criminal  Investigation  Department,  Police- 
chambers,  Edinburgh,  Juno  19,  1890. 
**  Urgent. 
"Sir, — I  am  directed  by  the  chief  constable   to 
acquaint  you  that  between  5  and  1 1  p.m.  yesterday  a 
gold  watch,  &c  ,  of  which  I  annex  description,  was 
stolen  from  an  unlocked  drawer  in  a  dressing  t^able  of 
a  bedroom  in  the  Waterloo  Hotel  here.     At  this  hotel 
a  man  *  Stuart '  (Christian  name  supposed  Roderick), 
who  is  at  present  valet  to  Mr.  H.  M.  Stanley,  the 
African  explorer,  was  putting  up,  and  from  the  fact 
of  his  having  been  observed  m  a  bedroom  two  doors 
from  the  one  from  which  the  property  was  stolen, 
occupied  by  a  gentleman,  and  afterwards  loitering  in 
the  passage  near  to  the  bedroom  from  which  the  pro- 
perty was  abstracted,  suspicion  has  been  attached  to 
^^*    The  bedroom  Stuart  occupied  was  on  the  same 
floor,  entering  off  the  same  passage.     Nothing  can  be 
learned  here  regarding  the  character  of  Stuart,  but  it 
w  understood  he  has  only  recently  been  employed  by 


Mr.  Stanley,  who  may  know  little  or  nothing  of  his 
antecedents.  As  you  will  readily  observe,  the  ground- 
work of  suspicion  is  very  slender,  and  unless  trace  of 
the  property  to  Stuart's  possession  is  obtained,  no 
action  can  be  taken  against  him.  The  chief  constable 
will  be  glad  if  you  can  see  your  way  to  have  very 
careful  and  cautious  inquiiy  made  with  the  view  of 
discovering  whether  Stuart  is  or  has  been  in  posses-* 
sion  of  the  property.  If  it  be  traced  to  or  found  with 
him,  arrest  nim  and  wire,  when  an  officer  will  be  sent 
for  him.  In  the  view  that  Stuart  may  be  quite 
innocent,  I  am  to  urge  that  the  inquiir*  should  be  so 
conducted  as  not  to  injure  Stuart  unless  evidence  of 
guilt  be  obtained.  Requesting  iuunediate  action,  I 
beg  to  thank  you  in  anticix)ation. 

I  am,  Sir,  your  obedient  servant, 

"  W.  M'EwEN,  Dept.  Insp." 
"  To  the  Chief  Constable,  Newcastle-upon-Tyne." 
This  letter  was  shown  to  the  defendant  by  the  Chief 
Constable  of  Newcastle.  As  Stanley  was  leaving  the 
Mansion  House  the  defendant,  who  had  driven  there 
for  the  purpose  of  escorting  Stanley  to  the  station, 
called  him  into  a  private  room  near  the  entrance  door 
and  told  him  that  a  lady's  gold  watch  and  chain  had 
been  stolen  at  t'ae  Waterloo  Hotel,  and  that  suspicion 
had  fallen  upon  the  plaintiff.  The  letter  itself  was 
not  shown  to  Stanley,  but  had  been  shown  by  the 
chief  constable  to  the  defendant.  Stanley  some  few 
days  afterwards  communicated  what  the  defendant 
had  told  him,  to  the  plaintiff,  and  dismissed  him  from 
his  service,  alleging  as  his  reason  his  inability  to  keep 
in  his  service  a  person  who  had  been  suspected  of 
dishonesty.  In  these  circumstances  the  plaintiff  has 
brought  an  action  of  slander  against  the  defendant. 
The  action  came  to  bo  tried  before  Wills,  J.,  at  Leeds, 
and  resulted  in  a  verdict  for  the  plaintiff  for  £250, 
the  learned  judsre  holding  that  the  occasion  was  not  a 
privileged  occasion,  and  leaving  only  the  question  of 
damages  to  the  jury.  We  are  now  asked  to  grant  a 
new  trial,  or  to  enter  judgment  for  the  defendant, 
on  the  ground  that  the  occasion  was  privileged,  and 
on  the  ground  that  there  was  no  evidence  of  express 
malice.  I  do  not  think,  if  the  occasion  was  privi- 
leged, that  there  was  any  evidence  proper  to  leave  to 
the  jury  of  express  malice ;  nor  do  I  think  it  could 
be  succBssfuUy  contended  that  the  defendant  did  not 
act  honestly  and  with  good  faith,  if  the  occasion  was 
such  as  to  justify  his  making  the  communication  to 
Stanley.  The  question,  then,  is  whether  the  occasioh 
was  privileged.  I  do  not  know  that  I  can  express 
my  view  of  the  law  in  better  language  than  by 
repeating  what  I  said  in  Pullman  v.  H^alter  Rill 
ik  Co,,  ante,  p.  263,  [1891]  1  Q.  B.  524,  at  p. 
529  :  '^  Assuming,  then,  that  there  was  publica- 
tion, the  question  next  arises  whether  the  occasion 
was  privileged.  A  confusion  is  often  made  between 
a  privileged  communication  and  a  privileged  occa* 
sion.  It  is  for  the  jury  to  say  whether  a  com- 
munication was  privileged,  but  the  question  whether 
an  occasion  was  privileged  is  for  the  judge,  and  that 
question  only  arises  when  there  has  been  publication 
to  a  third  party.  If  the  judge  holds  that  the  occa- 
sion was  privileged,  there  is  an  end  of  the  plainttff*s 
case,  unless  express  malice  is  proved.  The  rule,  I 
think,  is  this — ^that  when  the  circumstances  are  such 
as  to  cast  on  the  defendant  the  duty  of  making  the 
communication  to  a  thirl  party,  the  occasion  is  privi- 
leged. So,  again,  when  he  has  an  interest  in  making 
the  communication  to  the  third  person,  and  the  thim 
person  has  a  corresponding  interest  in  receiving  it." 
The  duty  may  be  legal,  social,  or  moral.  I  believe 
this  to  be  the  true  principle  deducible  from  all  the 
authorities,  and  I  do  not  think  it  necessary  to  refer 
to  the  cases  which  have  already  been  exhaustively 
[  dealt  with  by  Idndley,  L.J. 


616 


THE  WEEKLY  REPORTER.  iJ»ir«,i89i.]  Vol.  XXXIX. 


Court  op  Appeal. 


Stuart  v.  Bell.    ' 


Court  of  Appeal. 


I  cannot  imderstaiid  how  it  can  be  said  the 
defendant  had  any  interest  in  making  the  state- 
ment to  Stanley.  Stanley  and  the  plaintiff  were 
on  the  point  of  leaving  the  Mansion  House.  What 
interest  had  the  defendant  in  communicating  to 
Stanley  a  suggestion  of  dishonesty  with  regard 
to  the  plaintiff  which  occurred  at  another  place  and 
before  Stanley  and  the  plaintiff  came  to  the  Mansion 
House?  Again,  there  was  no  legal  duty  making 
it  incumbent  on  the  defendant  to  make  the  com- 
mimication  to  the  plaintiff.  If  any  duty  at  all,  it 
must  be  a  moral  or  social  duty.  Having  regard  to 
the  position  the  defendant  occupied  towards  Stanley 
— ^namely,  that  of  host — I  can  well  imagine  cases 
where,  socially  and  morally,  it  would  have  been  the 
duty  of  the  defendant  to  make  a  commxmication  to 
Stanley  with  regard  to  his  servant.  But  surely  it  is 
all-important  to  observe  the  nature  of  the  information 
furnished  by  the  Chief  Constable  of  Edinburgh  to  the 
Chief  Constable  of  Newcastle,  which  was  all  that  was 
communicated  to  defendant,  and  which  was  all  he  had 
before  him  when  he  communicated  with  Stanley.  In 
(urder  to  determine  what  his  duty  was  towards  Stanley 
the  defendant  ought  also  to  have  regarded  his  duty 
and  what  was  just  towards  the  person  sought  to  l>e 
inculpated.  Was  it  the  duty  of  the  defendimt,  in  his 
desire  to  serve  Stanley,  to  overlook  the  grievous  wrong 
to  which  by  his  want  of  caution  he  might  subject  the 
plaintiff  ?  Was  he  justified,  having  regard  to  the  ex- 
ceptionally cautious  and  careful  (Siaracter  of  the  in- 
formation which  he  had  received,  in  acting  as  he  did  ? 

Let  us  carefully  scan  the  lettcn:  of  the  Chief  Con- 
stable of  Edinburgh — ^a  more  careful  and  judicious 
document  it  would  be  difficult  to  describe.  He  states 
the  ground  of  suspicion,  and  then  says :  "As  you  will 
readily  observe,  the  groundwork  of  suspicion  is  very 
slender,  and  unless  trace  of  the  property  to  Stuart's 
possession  was  obtained  no  action  can  be  taken  against 
him.  The  chief  constable  wiU  be  glad  if  you  con  see 
,your  way  to  have  very  careful  and  cautious  inquiry 
made  with  the  view  of  discovering  whether  Stuart  is 
or  has  been  in  possession  of  the  property.  In  the 
view  that  Stuart  may  be  quite  innocent,  I  am  to  urge 
that  the  inquirv  should  be  so  conducted  as  not  to 
injure  Stuart  unless  evidence  of  his  guilt  be  obtained." 
The  defendant  says :  "  I  had  obtained  no  evidence  of 
8tuart*8  guilt  before  I  went  to  Stanley,'*  "  I  did  not 
speak  to  Stanley  for  any  detective  purpose  or  to  help 
the  police."  **I  did  not  think  of  Stuart  at  all." 
Havmg  regard  to  the  terms  of  that  letter,  so  far 
from  its  being  the  duty  of  the  defendant  to  communi- 
cate what  he  did  to  Stanley,  I  think  it  is  the  last 
thing  he  ought  to  have  done.  He  is  told  the  ground- 
work of  suspicion  is  very  slender.  He  is  urged  that, 
inasmuch  as  Stuart  may  be  quite  innocent,  any 
inquiry  is  to  be  so  conducted  as  not  to  injure  Stuart 
umess  evidence  of  his  guilt  is  obtained.  What  does 
he  do  ?  Without  obtaining  any  evidence,  without 
any  inquiry,  in  hot  haste  he  makes  a  communication 
to  the  master  impugning  the  honesty  of  his  servant. 
I  cannot  think  the  defendant  in  so  acting  was  dis- 
charging any  duty,  social  or  moral.  I  think  it  was 
an  officious  and  uncalled-for  act  on  his  part,  and  that 
therefore  the  occasion  was  not  privileged.  Waller  v. 
Loch  was  relied  on  by  the  learned  counsel  for  the 
defendant,  and  certain  expressions  of  the  Master  of 
the  Rolls  (Sir  George  Jessel)  were  cited.  I  feel  con- 
fident that  that  learned  judge  was  refening,  not  to  a 
pjrivilfgad  occasion,  but  to  a  privileged  communica- 
tion, ani  the  question  of  malice  which  then  arises. 
He  cculd  not  have  said  that  if  a  defendant  hoi^d  fide 
thought  that  he  was  discharging  a  moral  or  social 
duty  that  would  be  sufficient  to  constitute  a  privileged 
occasion  although  no  such  duty  existed.  Such  a 
principle  is  opposed  to  all  the  authorities,  is  against 


common  sense,  and  would  be  lamentably  far-readiiog 
and  unjust  in  the  consequences  it  would  produce.  In 
my  opmion  the  learnt  judge  was  right  and  tbe 
verdict  and  judgment  ought  to  stand. 

Kay,  L.J. — I  cannot  help  regretting,  as  Lopes, 
L.J.,  differs  from  Lindley,  L.  J.,  that  the  casting  vote 
does  not  fall  to  one  to  whom  the  law  is  more  familiar 
than  myself ;  but  I  am  bound  to  give  my  own  opinion, 
which  I  have  formed  after  careful  considerstiaaL 
The  question  must  be  considered  upon  the  basis  thil 
the  suspicion  suggested  against  the  plaintiff's  honesty 
is  altogether  imjust.  He  was  valet  to  Mr.  Stanley. 
The  circumstances  which  raised  the  suspicion  were 
communicated  wit^  all  proper  caution  and  reserve  by 
the  police  at  Edinburgh  to  the  superintendent  of 
police  at  Newcastle,  obviously  because  it  was  known 
that  Mr.  Stanley  and  the  plaintiff,  his  servant,  ven 
then  at  Newcastle,  and  with  the  object  that  very 
cautious  inquiries  should  be  made  by  the  Newcastie 
police,  principally  as  to  whether  the  plaintiff  was  in 
possession  or  heui  in  any  way  disposed  of  the  stola 
property.  Mr.  Stanley  and  the  plfikintiff  were  then 
staying  at  the  Mansion  House  at  Newcastle,  and  were 
the  guests  there  of  the  mayor,  but  the  mayor  did  not 
himself  reside  at  the  Mansion  House.  However,  there 
wfiks  property  in  the  Mansion  House  which  I  suppose 
it  would  be  the  mayor's  duty  to  protect.  It  seems 
to  me  quite  natural  that  tlie  superintendent  of  pdioe 
should  have  communicated  as  he  did  the  letter  which 
he  had  received  from  the  police  at  Edinbuigh  to  the 
Mayor  of  Newcastle,  and  I  do  not  underst^d  that 
the  plaintiff  makes  any  complaint  on  that  ground. 
The  mayor  communicated  the  suspicion  suggested  by 
this  letter  to  Mr.  Stuiley  verbally.  He  did  not  at 
that  time  show  him  the  letter.  He  only  told  him 
that  the  Edinburgh  police  suspected  the  plaintiff^ 
which  was  perfecfly  true ;  he  did  not  say  that  the 
plaintiff  was  dishonest.  This  verbal  statement  tws 
made  at  the  Mansion  House  just  before  Mr.  Stanley 
left,  in  fact,  when  the  mayor  had  gone  thither  to 
escort  his  guest  to  the  railway  station.  The  evidence 
makes  it  clear  that  the  communication  was  not  made 
for  the  piupose  of  founding  any  inquiry  or  eliciting 
information  from  Mr.  Stanley  for  or  against  the  sus- 
picion. The  learned  judge  has  ruled  that  the  position 
of  the  mayor  and  Mr.  Stanley  was  not  such  as  to 
privilege  the  mayor  to  make  this  communication  to 
Mr.  Stanley  by  way  of  warning. 

The  law  on  the  subject  cannot  be  better  stated  than 
in  the  words  of  Erie,  C.J.,  in  WhiUlet/  v.  Adam$:-^ 
''  The    foimdation    of  an  action   for    defamation  is 
malice,  but  defamation  pure  and  simple  affords  pre- 
sumptive evidence  of  medice.     That  presumption  may 
be  rebutted  by  showing  that  the  circumstances  under 
which  the  libel  was  written   or  the  words  uttered 
were  such  as  to  render  it  justifiable.     The  rule  has 
been  laid  down  in  the  Court  of  Exchequer,  and  again, 
lately,  in  the  Court  of  Queen's  Bench,  that  if  the  cir- 
cumstances biing  the  judge  to  the  opinion  that  the 
communication  was  made  in  the  discharge  of  some 
social  or  moral  duty,  or  on  the  ground  of  an  interest 
in  the  party  making  or  receiving  it,  then,  if  the  words 
passed  in  the  honest  belief  on  the  part  of  the  person 
writing  or  uttering  them,  he  is  bound  to  hold  that 
the  action  fails."     It  has  been  cu^ued  in  this  case 
that  whether  the  mayor  had  such  a  duty  or  not,  yet 
if  he  made  the  communication  in  the  honest  belief 
that  it  was  his  duty  to  make  it,  the  occasion  would 
be  privileged.    No  decision  going  so  far  as  that  has 
been  cited,  and  such  a  doctrine  would  not  be  within 
the  words  which  I  have  quoted  of  Erie,  C.J.    I  do 
not  think  that  argument  can  be  maintained.    The 
real  question  is  whether  the  mayor  had  a  social  or 
moral  duty  to  communicate  this  information  to  Mr, 
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.Stanley,  or  whether  he  and  Mr.  Stanley  had  such  a 
•common  interest  in  the  matter  so  communicated  as 
to  justify  the  communication  on  that  ground.  Lord 
Wenaleydale,  in  Toogood  v.  Sparing,  states  the  rule 
of  law  thus:  *'In  general  an  action  lies  for  the 
malicious  publication  of  statements  which  are  false  in 
fact  and  injurious  to  the  character  of  another 
(within  the  well-known  limits  as  to  verbal  slander), 
and  the  law  considers  such  publication  as  malicious 
unless  it  is  fairly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  his  own  affiEiirs  in  matters 
where  his  interest  is  concerned.  In  such  cases 
the  occasion  prevents  the  inference  of  malice  whidi 
the  law  draws  from  unauthorized  communica- 
tions, and  a£F6rds  a  qualified  defence  depending 
upon  the  absence  of  actual  malice.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency, 
and  honestly  made,  such  communications  are  pro- 
tected for  the  common  convenience  and  welfare  of 
«>ciety,  and  the  law  has  not  restricted  the  right  to 
make  them  within  any  narrow  limits."  In  that  case 
the  defamatory  statement  complained  of  was  made 
oonceming  a  workman  employed  by  the  agent  of  the 
landlord  to  do  repairs  at  a  farmhouse,  and  it  was 
made  by  the  tenant  of  the  farm  to  the  landlord's 
agent.  It  was  held  privileged  because  of  the  common 
interest  which  they  had  in  the  work  being  well  done. 
The  tenant  was  complaining  that  the  work  was  not 
well  done,  that  the  man  had  got  drunk  while  he  was 
doing  it,  and  that  he  believed  that  he  had  broken 
open  the  cellar  door  and  taken  out  cider.  The  learned 
judge  said,  in  addition  to  the  remarks  which  I  have 
quoted,  that  such  a  communication  was  privileged 
"  if  made  with  honesty  of  purpose  to  a  party  who  has 
an  interest  in  the  inquiry,  and  that  has  been  very 
Kberally  construed."  The  case  of  Toogood  v.  Spyring 
was  cited  with  approval,  and  j)art  of  the  words  which 
I  have  read  from  it  were  quoted  in  the  judgment  of 
the  Privy  Council  in  Hamon  v.  Falle,  4  App.  Cas.  247, 
27  W.  R.  Dig.  206,  and  it  was  followed  in  Cro/t  v. 

SpAen/j,  10  W.  R.  272,  7  H.  &  N.  570,  where  the 
endant  returned  some  goods  to  a  tradesman  on  the 
ground  that  he  had  not  ordered  them.  The  trades- 
man  thereupon  sent  him  the  letter  ordering  the  goods, 
which  purported  to  be  simed  by  the  defendant,  to 
which  the  defendant  rejmed  that  it  was  his  firm 
opinion  that  the  letter  was  in  the  plaintiffs  hand- 
writing. This  communication  was  held  privileged 
because  the  defendant  and  the  tradesman  had  a 
common  interest  in  ascertaining  in  whose  handwriting 
the  letter  was. 

In  the  present  case  Mr,  Stanley  and  his  servant 
were  both  staying  as  guests  of  the  mayor  in  the 
Mansion  House,  which  we  must  take  to  have  been 
under  the  mayor's  control.  I  think  it  must  be  treated 
for  this  purpose  as  though  it  had  been  the  mayor's 
own  house.  He  was  greatly  interested  in  the  honesty 
of  his  guests.  It  is  true  that  they  were  on  the  point 
of  leaving,  but  if  it  is  admitted  that  the  communica- 
tion would  have  been  privileged  on  the  ground  of 
common  interest  if  their  stay  had  been  prolonged,  I 
do  not  see  how  it  can  possibly  be  said  that  such 
interest  ceased  until  they  had  actually  left  the  house. 
Indeed,  there  is  some  reason  for  saying  that  the 
moment  of  departure  was  the  most  critical  period  of 
uie  visit,  if  the  suspicion  of  the  plaintiff's  honesty  had 
heen  well  founded. 

Lord  Wensleydale  says,  as  I  have  pointed  out,  that 
the  question  of  interest  in  the  inquiry  has  been  very 
hberally  construed.  "Without  any  great  liberality  of 
"Construction  the  commimication  in  this  case  might  be 
■considered  privileged  on  the  ground  of  the  common 
interest  of  the  mayor  and  Mr.  Stanley  in  the  subject. 
-But  I  do  not  rest  my  judgment  on  this  point  alone 


or  principally.  There  is,  in  addition  to  that  consi- 
deration, the  relation  of  host  and  guest  which 
existed  between  them  at  the  time  when  the  communi- 
cation was  made.  I  have  a  strong  impression  that 
this  relation  imposed  upon  the  mayor  a  social  and 
moral  duty  to  act  as  he  did.  The  true  mode  of 
judging  upon  the  question  is  to  put  oneself  as  much 
as  possible  in  the  position  of  the  defendant.  I  think 
that  most  reasonable  and  cautious  people  under  the 
same  circumstances  would  have  acted  as  he  did,  and 
would  have  done  so  from  a  sense  of  the  duty  of  a  host 
to  his  guest. 

For  these  reasons  I  differ,  with  respect,  from  the 
learned  judge  who  ruled  that  the  defendant  was  not 
privileged  to  make  the  communication  in  question  to 
Mr.  Stanley.  I  think  that  he  was  so  privileged.  But 
then  this  privilege  will  be  lost  if  the  defendant  was 
actuated  by  malice ;  and  if  there  was  evidence  of  such 
malice  this  question  must  be  tried  by  a  jury.  I  have 
read  through  the  evidence  again,  both  in  the  notes  of 
the  learned  judge  and  in  the  shorthand  notes  with 
reference  to  the  question.  The  result  is  that,  not 
only  am  I  convinced  of  the  entire  absence  of  malice 
on  the  defendant's  part,  but,  further,  I  cannot  find 
any  evidence  of  it  whatever.  The  communication 
which  he  made  was  a  cautioiis  one,  to  the  effect  that 
the  plaintiff  was  suspected  only,  and  did  not  go 
beyond  the  terms  of  the  letter  wnich  had  been  shown 
to  him.  The  superintendent  of  police  at  Newcastie, 
who  showed  him  the  letter,  suggested  that  he  should 
communicate  its  contents  to  Mr.  Stanley.  The  de- 
fendant did  not  know  the  plaintiff.  In  fact,  he  says 
he  had  never  seen  him.  There  was  no  conceivable 
reason  why  he  should  have  any  malicious  motive  or 
feeling  in  the  matter.  It  seems  to  me  neither  neces- 
sary nor  proper  to  submit  the  case  again  to  a  jury, 
and  I  think  that  the  action  should  be  oismisscd. 

Appeal  allowed;  judgment  entered  for  the  defendant. 

Solicitors  for  the  plaintiff,  John  Nicholle  &  Co, 

Solicitors  for  the  defendant,  Colly er-Brtstowe  &  Co,, 
for  Hill  Motumy  Newcastie-on-Tyne. 


From  Chan.  Div.  Jan.  28. 

In  re  Stttbbs  &  Co. 
Babney  ustd  BiRMiNaHAM  Baitking  Co.  V,  Stubbs 
&  Co.  (a.) 

Company  —  Winding    up  —  Debenture  —  Liquidator  — 
Receiver,  ^t- . 

Where  a  company  is  being  wound  up^  and  an  applica^ 
tion  18  made  by  debenture-holders  to  appoint  a  receiver ^ 
and  another  application  is  made  by  the  creditors  in  the 
winding  up  to  appoint  a  liquidator y  the  courts  in  order  to 
avoid  trouble  and  exjjensCy  will  usually  appoint  the  same 
person  liquidator  and  receiver, 

Buty  in  a  case  where  the  only  outstanding  property  of 
the  company  ccrnsisted  of  a  sum  of  £180,  and  the  de- 
benture-holders had  obtained  an  order  for  the  appoint- 
ment of  a  receiver  in  a  debenture-holders^  action  pre- 
viously to  the  appointment  of  a  liquidator  in  the  tvind- 
ing  upy 

The  Court  of  Appeal  (lindley  and  Kay,  L.J  J.) 
{affirming  the  decision  of  Kekewich,  J.,  ante,  p,  200) 
refused  to  appoint  the  liquidator  rcceivery  in  the  place  of 
the  receiver  already  appointed  in  the  debenture-holders^ 
action. 

In  re  Henry  Pound,  Son,  &  Hutchins,  38  W,  R,  18, 
42  Ch,  D,  402,  distinguished. 

(a.)  Eeported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 
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Appeal  from  the  decision  of  Kekewich,  J.  (reported 
ante,  p.  200). 

On  the  30th  of  September,  1890,  a  creditor's  peti- 
tion for  the  winding  up  of  Joshua  Stubbs  &  Co.  had 
been  presented.  On  the  2nd  of  October  an  action 
had  been  instituted  by  debenture-holders,  whose 
debentures  constituted  a  charge  on  the  whole  of  the 
undertaking  and  property  of  the  company  (including 
imccdled  capital  for  the  time  being),  with  the  excep- 
tion of  the  company's  freehold  and  leasehold  pre- 
mises ;  and  on  the  same  day  an  order  by  consent  was 
made  in  that  action  appointing  Fisher  receiver  and 
manager.  On  the  loth  of  October  an  order  was 
made  on  the  winding-up  petition,  and  Hill  was 
appointed  official  liquidator. 

The  debenture-holders,  although  present  when  this 
order  was  made,  neither  supported  nor  opposed  it. 
Subsequently,  however,  the  debenture-holders  took 
out  a  summons  imder  section  87  of  the  Companies 
Act,  1862,  for  leave  to  proceed  with  their  action, 
notwithstanding  the  winding  up.  The  official 
liquidator  movS  that  the  order  made  on  the  2nd  of 
October  appointing  Fisher  receiver  and  manager 
might  be  discharg^,  and  that  the  official  liquidator 
might  bo  appointed  receiver  for  the  debenture- 
holders  in  place  of  Fisher. 

The  summons  and  the  motion  were  heard  together 
by  Kekewich,  J.,  who  dismissed  the  motion  of  the 
official  liquidator,  and  made  an  order  on  the  summons 
giving  the  debenture-holders  leave  to  continue  their 
action  (see  the  report  ante^  p.  200). 

It  appeared  that  the  whole  amount  of  the  share 
capital  not  paid  up  was  only  £180. 

The  official  liquidator  appealed. 

Renshaw,  Q.C,  and  Ashton  Cross,  for  the  appellant. 
— The  usual  practice  of  the  court  should  have  been 
followed,  which  is  to  appoint  the  official  liquidator 
receiver,  and  discharge  the  receiver  previously  ap- 
pointed :  In  re  David  Lloyd i^  Co.,  26  W.  R.  872,  6  Ch. 
ID.  339  ;  Campbell  v.  Compagnie  Ghi^rah  de  BelJegarde, 
24  W.  R.  573.  2  Ch.  D.  181 ;  Tottenham  v.  Swatisea 
Zinc  Ore  Co,,  32  W.  R.  716 ;  Perrrj  v.  Oriental  Hotels 
Co.,  18  W.  R.  779,  L.  R.  5  Ch.  App.  420.  [Kay, 
L. J.— How  do  you  get  over  In  re  Henry  Pound,  Son, 
&  Hutchins,  38  W.  R.  18,  42  Ch.  D.  402  ?]  In  the 
present  case  the  debenture-holders  are  obliged  to 
come  to  the  court  to  get  a  receiver  appointed  and  to 
proceed  with  their  action,  and  must,  therefore,  submit 
to  the  jurisdiction  of  the  court.  The  appointment  of 
the  liquidator  as  receiver  will  not  prejudice  the  de- 
benture-holders, as  he  must  keep  separate  accounts. 
It  is  both  inconvenient  and  expensive  that  the  court 
should  sanction  two  officers  to  realize  the  same  pro- 
perty. 

Warmington,  Q.  C,  and  R.  J.  Parker,  for  the  respond- 
ents.— There  are  in  fact  only  eighteen  shares  of  £10 
each,  not  paid  up,  so  that  in  reafity  the  liquidator  has 
nothing  to  do.  Under  the  circumstances,  the  Court 
of  Appeal  ought  not  to  interfere  with  the  exercise  of 
discretion  of  the  judge  below :  BartleU  v.  NoHhiimber- 
land-avenue  Hotel  Co.,  53  L.  T.  N.  S.  611.  34  W.  R. 
Dig.  36. 

Swinfen  Eady,  for  an  assignor  of  the  debentures. 

LiNDLEY,  L.  J. — This  is  an  application  by  the  official 
liquidator  of  Joshua  Stubbs  (Limited),  that  an  order  of 
the  2nd  of  October,  1890,  appointing  a  receiver  in  a 
debenture-holders*  action  may  be  discharged  on  the 
liquidator  undertaking  to  keep  a  separate  account  on 
behalf  of  the  debenture-holders ;  or,  in  the  alterna- 
tive, that  the  liquidator  may  be  appointed  receiver  for 
the  plaintiffs  in  the  place  of  the  existing  receiver.  As 
the  case  was  opened  on  behalf  of  the  liquidator,  it 
assumed  this  position — that  the  court  was  really  em- 


ploying  two  officers  to  realize  the  same  property, 
namely,    Mr.  Fisher  as  receiver  for  the  debentnre- 
holders,    and  Mr.   Hill   as  official  liquidator  in  f^ 
winding  up.     If  there  had  been  nothing  more  in  lbs 
case  than  that,  I  should  have  been  prepared  to  ny 
that  it  was  not  covered  either  by  In  re  David  Lloyd  i 
Co.   or  by   In  re    Henry    Pound,   Son,   Jb  Hutehim, 
and  that  it  fell  within  the  other  line  of  authoti&s 
beginning     with    Perry     v.     Oriental    H<fteU    0)., 
and    ending   with    Tottenham  v.    Swansea  Zinc  Ort 
Co.     I  say    that  for  this  reason,   that  In  re  Darid 
Lloyd  (k  Co,  did  not  involve  the  consideration  of  the 
appointment  of  a  receiver  at  all.     The  question  there 
was    whether  a  mortgagee  who  had  commenoed  t 
foreclosure  action  should  be  allowed  to  oontinneit, 
notwithstanding  the  winding  up,  and  it  was  held  thst 
he  was  entitled  to  leave  to  do  so.     That  is  a  weD- 
settled  decision,  and  it  has  never  been  questioned; 
but  it  does  not  deal  with  this  particular  point   b 
the  case  of  In  re  Henry  Pound,  Son,  A  Hutchins  ihi 
tacts  are  entirely  different  from  those  here.    Thm 
the  debenture-holders  had,  by  the  terms  of  their  con- 
tract,  a  right  to  appoint  their  own  receiver;  asd 
then,  it  having  become  necessary  to  appoint  a  reoarcr, 
they  appointed  one  themselves  under  their  poinen. 
The  receiver  was  not  appointed  by  the  court,  ^  vas 
in  no  sense  an  officer  of  the  court.     But  a  winding-np 
order  having  been  made,  the  receiver  could  not  toocL 
the  assets  of  the  company,  and  the  sanction  of  the 
court  had  therefore  to  be  obtained  to  enable  him  to 
take  possession  as  receiver,  and  an  application  ▼» 
made  for  that  purpose.     B[ay,  J.,  thought  that  the 
application  ought  to  be  refused,  and  that  the  liquids- 
tor  ought  to  be  appointed  receiver,  but  the  Gonrt  d 
Appeal  differed  from  him.     In  giving  judgment  od 
the  appeal  Cotton,  LJ.,  shows  the  distinction  tst 
plainly  between  the  case  of  a  receiver  appointed  under 
a  power  given  to  the  debenture-holders  and  the  esse 
of  a  receiver  appointed  by  the  court.     [The  l^ 
Justice  read  the  passage  in  the  judgment  of  CottoD, 
L.J.  (42  Ch.  D.,  at  p.  419),  beginning,  **The  aiyi- 
ment  has  been  this,"  and  ending,  **  the  powers  con- 
ferred by  the  deed  imder  which  I  claim,"  and  oon- 
tinued : — ]    So  that  there  Cotton,  L.J.,  himself  point* 
out  the  distinction  which  exists  between  such  s  ^ 
as    the  present  and  that  which    was    before  him. 
Accordingly,  in  such  a  case  as  this,  in  the  absence  o^ 
any  special  evidence,  I  should  think  the  conrt  oonlil 
consistently  with  the  decision  in  In  re  Henry  Pwsi 
Son,  &  Hutchins,  accede  to  the  liquidator's  applicstioiL 
I  do  not  think  the  observations  of  Giffiird,  L.J..  ii 
Perry  v.  Oriental  Hotels  Co.  are  in  any  way  touched  by 
the  later  authorities ;  and,  therefore,  in  my  opinm 
the  court  would,  under  ordinary  circumstances,  u  I 
have  intimated,  be  disposed  to  accede  to  such  an  ip- 
plication  as  this.     But  in  this  case  there  is  this  ciiiioa» 
circumstance  that  makes  the  application  of  the  rtUt 
unnecessary  here — that  there  is  practically  nothinf 
for  the  liqmdator  to  do ;  that  is  to  say,  he  has  oolv 
to  get  in  a  sum  of  £180  from  the  shaxeholdezi.   ^ 
Kekewich,  J.,  has  said,  there  is  nothing  in  the  circom- 
stances  to  justify  the  court  in  displacing  the  reoeifff; 
and,  under  the  circumstances,  I  am  not  prepared  to 
disturb  the  order  made  by  the  learned  judge  in  ^ 
exercise  of  his  discretion.    The  appeal  therefore  fuU 

Kay,  L.J. — ^I  am  glad  this  case  has  come  beforetbe 
Court  of  Appeal,  and  that  the  court  has  had  anoppof^ 
tunity  of  expressing  its  opinion  that  the  two  caaes  ci 
In  re  David  Lloyd  &  Co.  and  In  re  Henry  Pnund,  M 
&  Hutchins  were  not  intended  to  alter,  and  hate  w< 
altered,  the  rule  of  convenience  which  Uie  coart 
has  adopted — ^namely,  that  where  an  application  » 
made  to  the  court  to  appoint  a  receiver,  and  ""^J** 
application  is  made  to  appoint  a  liquidator,  the  oooit 
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will  take  care,  in  order  to  avoid  trouble  and  expense, 
that  the  receiver  and  the  liquidator  shall  be  the  same 
person  in  every  case  where  that  can  properly  be  done. 
That  has  been  done  in  a  great  many  cases  noticed  in 
the  books,    and  I  have  no  doubt  in  a  still  greater 
number  of  cases  not  noticed  in  the  books ;  and  the 
convenience  of  the  rule  is  quite  plain,  for,  supposing 
a  receiver  were  appointed  by  tiie  court  on  behalf  of  a 
mortgagee,  and  tnen  there  came  a  winding  up  with 
caUs  to  De  made  and  outstanding  assets  of  that  kind 
to  be  got  in,  although  future  calls  were  included  in 
the  mortgage,  and  ^though  the  debentures  might  be 
sufficiently   large  in  terms  to  cover   them,  yet  the 
receiver   appointed  by  the  court  on  behalf   of   the 
mortgagee  would  have  no  power  to  get  in  assets  of 
that  jdnd.      Without  the  sanction  of  the  court  the 
receiver  would  have  no  right  to  bring  an  action  or  to 
take  proceedings  for  the  particular  puipose  ho  had  in 
view ;  but  in  a  winding  up  there  is  machinery  pro- 
vided which  can  be  set  in  motion  by  the  liquidator 
for  the  purpose  of  making  calls  in  the  liquidation  and 
getting  in  outstanding  assets  of  that  kind  through 
the  simple  and  convenient  method  of  what  is  very 
well  known  in  chamber  practice  as  a  balance  order 
against   a    shareholder.     Now,  if  there   is  a    large 
quantity  of  outstanding  assets  in  the  shape  of  capital 
not  called  up,  and  it  therefore  becomes  necessary  that 
this  cheap  and  expeditious  mode  of  getting  in  those 
assets  should  be  put  in  action,  then  there  would  be 
very  strong  reasons  for  making  the  same    person 
receiver  and  liquidator,  because  he  is  then  armed  with 
the  power  the  official  liquidator  has  of  using  this 
maclunery   for  the    benefit  of    the  mortgagee.      If 
this  had    been  a  case  of    that  kind,   I    confess    I 
should    have    been    strongly  inclined    to     interfere 
with  the   exercise  by  the  learned  jud^e  below   of 
his  discretion;   but  it  turns  out  that  uie  only  im- 
called  capital  of  this  company  consists  of  eighteen 
shares  oi  £10  each,   or  a  sum  of  £180  altogether, 
so  that   to   suppose  that  there  is   anything  special 
for  the  liquidator  to  do  is  out  of  the  question,  and 
therefore  the    only  reason    for    displacing    the    re- 
ceiver and  appointing  the  liquidator  m  his  place  fails. 
It  appears  that  the  receiver  appointed  on  behalf  of 
the  mortgagee  has  been  appointed  also  manager  of 
the  business,  but  we  are  told  that  there  is  no  business 
to  carry  on  at  aU.     If  there  were  any  business  to  be 
carried  on  I  confess  that  would  be,  to  my  mind,  a 
strong  reason  for  appointing  the  same  person  official 
liqui&tor    and    also    receiver    and    manager.      The 
omdal  liquidator  would  be  much  more  qualified  to 
carry  on  the  business  than  the  mortgagee's  receiver 
would  be.     The  conclusion  we  come  to  is  this :  The 
receiver  of  the  mortgagee  has  been  appointed ;  he  is 
iu  possession ;  there  is  no  special  reason  for  removing 
him.    This   is,  in  fact,  an  application  for  removing 
him  and  appointing  the  official  liquidator  in  his  place. 
One  matter  to  be  considered  is,  that  in  the  exercise  of 
the  special    powers  vested    in  him,   the    liquidator 
might  incur  considerable  costs,  and  if  the  two  offices 
were  combined  it  would  be  a  question  how  much  of 
those  costs  should  be  charged  against  the  mortgagee. 
I  should  be  loth  to  allow  those  costs  without  some 
strong  reason.    Upon  the  whole,  I  agree  with  what 
has  been  said  by  Lindley,  L.J.,  that  where  the  judge 
hdow  has  exercised  his  discretion,  and  there  is  no 
siifficient  reason  for  interfering  with  that  discretion 
as  he  has  exercised  it,  this  court  ought  not  to  inter- 
fere. 

Accordingly,  in  my  opinion,  this  appeal  must  be 
^isnussed  with  costs. 

Solicitors,  Henahall  Fereday,  for  Beece,  Harris,  tt* 
Oo«»  Birmingham;  Field,  Boacoe,  <&  Co.,  for  Smith, 
Pintent,  tt*  Co.,  Birmingham ;  Taylor,  Hoare,  <&  Box, 
^or  Horton,  Lee,  &  Let,  fiirmingham. 
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June  d. 


In  re  S.  A.  Jones. 
BuLLis  V,  Jones,  (a.) 


Practice — Order  drawn  up,  hut  not  passed  and  entered — 
Oversight — Order  re-drawn  nunc  pro  tunc. 

Where  an  order  had  been  drawn  np,  hut  never  passed 
and  entered,  the  Court  allowed  the  order  to  he  re-drawn 
up,  passed,  and  entered  nunc  pro  time. 

Motion. 

By  an  order  of  the  3rd  of  June,  1885,  W.  E.  S'. 
Thomas  and  W.  D.  Bullis  were  appointed  trustees  of 
certain  estates  settled  by  the  will  of  S.  A.  Jones  for  the 
purposes  of  the  Settled  Land  Act,  1882.  The  order 
was  entered  in  the  Begistiar's  book,  and  on  the  12th 
of  June  the  papers  were  left  with  the  registrar  for  the 
order  to  be  <£:awn  up.  The  minutes  of  the  order  were 
settled  by  the  Eegistrar,  and  the  order  was  taken  away 
and  engrossed  bv  the  solicitor  acting  in  the  matter, 
but  was  never  left  to  be  passed  and  entered.  By 
virtue  of  the  order  the  trustees  sold  the  settled  estate 
and  invested  the  proceeds  in  the  purchase  of  other 
property.  Thomas  died  on  the  19th  of  February, 
1886,  and  it  was  only  recently  discovered  that  the 
order  had  never  been  perfected.  The  solicitor  in  the 
matter  had  retired  from  practice,  and  the  engross* 
ment  of  the  order  could  not  be  found. 

Oswald,  for  the  surviving  trustee  and  the  tenant  for 
life  of  the  settled  estate,  moved  ex  parte  to  have  the 
order  re-drawn  up,  passed,  and  entered  nunc  pro  tunc, 
and  cited  Lawrence  v.  Richmond,  1  J.  &  "W.  241 ; 
Russell  V,  Tapping,  3  W.  R.  379 ;  Ex  parte  the  Dean 
and  Chapter  of  St,  PauVs,  18  W.  R.  724 ;  Darnell's 
Chancery  Practice,  6th  ed.,  p.  811,  and  Seton  on 
Decrees,  4th  ed.,  p.  154. 

Stielino,  J.,  made  the  order  as  asked. 

Solicitors,  Anderson  Jb  Sons. 


April  10. 


Chan.  Div.  ] 
Stirling,  J.  ] 

John  Moeley  Building  Co.  v.  Baeeas.  (6.) 

Company — Directors —  Validity  of  appointment — Practice- 
— Motion  to  stay  action — Costs — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  67;  Table  A,  arts.  35,  52, 
53,  58,  62,  71. 

AHicle  58  of  Table  A  to  the  Cimpanies  Act,  1862,- 
does  not  apply  to  mere  de  facto  directors,  nor  to  suh-^ 
scribers  to  the  memorandum  of  association,  who,  by 
article  53,  are  ^^  deemed  to  be  directors,^*  no  directors 
having  been  appointed  by  them  under  article  52 ;  but  only 
to  directors  who  have  been  duly  appointed  under  the 
articles. 

Where  no  directors  have  been  appointed  by  the  sub- 
scribers to  the  memorandum  of  association,  nor  have  they 
themselves  acted  as  directors,  jyersons  who  have  constituted 
themselves  directors  de  facto  cannot  retire  from  office 
under  article  58,  and  tlien  continue  in  offi>ce  as  **  vacating 
directors  "  under  article  62. 

The  power  of  appointing  directors  given  to  the  sub- 

(a.)  Reported  by  W.   Shallceoss  Goddaed,  Esq., 
Barrister-at-Law. 

(6.)  Reported   by  H.  M.   Chaetees  Macpheeson,. 
Esq.,  Barrister-at-Law. 
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scribera  of  the  memorandum  of  association  under  article 
52  remains  in  force  until  an  appointmejit  lias  been  made, 
and  reasonable  notice  only  is  required  for  calling  a  m^et' 
ing  of  subscribers  of  the  memorandum  of  oMociation. 

Motion. 

The  facts  and  ar^punents  are  sufficiently  stated  in 
ihe  judgment  of  Bturling,  J. 

Hastings,  Q,C.,  and  D.  L.  Alexander,  for  the  appli- 
cants. 

Buckley,  Q.C,  and  Quia,  for  the  respondents. 

Stirlinq,  J. — ^This  is  rather  a  peculiar  motion ;  but 
it  is  founded  upon  the  authority  of  Nexobiggin-by-tlie- 
Bea  Gas  Co.  v.  Armstrong,  28  W.  R.  217,  13  Ch.  D. 
310,  and  the  real  question  raised  is,,  who  are  the  direc- 
tors of  the  company  at  the  present  moment  ? 

An  action  has  been  brought  in  the  name  of  the 
company  against  certain  gentlemen,  asking  for  an  in- 
junction to  restrain  them  from  holding  themselves 
out  or  acting  as  directors,  and  from  intermeddling 
with  the  affairs  of  the  company  or  dealing  with  i^ 
funds.  That  has  been  met  by  the  present  motion, 
which  is  also  in  the  name  of  the  company  and  ad- 
dressed to  the  solicitors  who  issued  the  writ  and  to 
the  defendants,  asking  that  all  proceedings  in  the 
action  may  be  stayed,  on  the  ground  that  it  has  been 
instituted  without  the  authority  of  the  applicants,  and 
that  the  solicitors  may  be  ordered  to  pay  the  costs. 
The  real  applicants  are,  no  doubt,  the  defendants  in 
the  action,  and  the  question  is,  whether  they  have 
been  duly  apx>ointed  directors  ? 

The  com^Muiy  was  incorporated  imder  Table  A  of 
the  Companies  Act,  1862,  article  52  of  which  provides 
that  '*  the  number  of  the  directors,  and  the  names  of 
the  first  directors,  shall  be  determined  by  the  sub- 
ecribers  of  the  memorandum  of  association.'*  Article 
^53  provides  that  **imtil  directors  are  appointed  the 
subscribers  of  the  memorandum  shall  be  deemed  to 
be  directors,"  and  article  58  provides  that  "at  the 
jQrst  ordinary  meeting  after  tne  registration  of  the 
company  the  whole  of  the  directors  shall  retire  from 
office." 

The  first  ordinary  meeting  of  the  company  was 
held  on  the  3rd  of  September,  1890,  and  the  adjourned 
ordinary  meeting  on  the  25th  of  September,  1890, 
l)ut  nothing  was  done  at  either  meeting.  In  the 
meantime  no  directors  had  been  appointed  by  the  sub- 
scribers to  the  memorandum  of  association,  nor  had 
they  acted  as  directors ;  but  certain  gentlemen  appear 
to  have  constituted  themselves  directors  and  proceeded 
to  act  as  such.  Under  article  71  of  Table  A  and  sec- 
tion 67  of  the  Companies  Act,  1862,  their  Acts  may 
possibly  be  binding,  as  regards  strangers,  upon  the 
company ;  but  in  point  of  fact  they  were  never  duly 
appointed  directors. 

After  a  time  a  dispute  arose,  in  which  Mr.  Rumney, 
one  of  these  gentlemen,  took  one  side,  and  Mr.  J.  H. 
Matthews,  one  of  the  subscribers  to  the  memorandum 
and  secretary  to  the  company,  took  the  other,  and  the 
present  motion  is  the  result  of  the  quarrel.  Mr. 
Matthews,  on  the  29th  of  December,  1890,  being  ad- 
vised that  the  proper  course  was  to  hold  a  meetmg  of 
the  subscribers  to  the  memorandum,  issued  a  circular 
calling  a  meeting  for  the  31st  of  December,  189J. 
That  notice  was  sent  to  each  subscriber,  and  a  meet- 
ing was  held  at  which,  according  to  the  evidence,  ten 
cut  of  the  twelve  subscribers  were  present.  No  busi- 
ness was  transacted,  and  the  meeting  was  adjourned 
,  for  fourteen  days. 

Mr.  Matthews  says  that  in  the  meantime  he  received 
a  letter  from  Mr.  Rumney  asking  him  to  call  a  meet- 
ing of  the  subscribers.  He  accordingly,  on  the  10th 
of  January,  issued  a  circular  calling  a  meeting  of  sub- 


scribers for  the  12th  of  January.  On  the  day  fixed 
ten  subscribers  attended;  two  of  them  delivered  a 
written  protest  and  withdrew,  but  the  rest  remained, 
and,  the  number  of  subscribers  being  twelve,  there 
was  still  a  majority  present.  The  defendants  were 
then  elected  dilators,  and,  if  that  meeting  was  duly 
constituted,  were  duly  elected. 

What  was  done  by  the  other  side — ^the  gentlemen 
who  have  been  called  the  de  facto  directors — ^was  that 
they  attempted  to  get  themselves  appointed  directors 
by  a  document  signed  by  only  seven  of  the  sub- 
scribers, and,  therefore,  insufficient  within  article  52. 
Further,  three  of  the  signatures  were  obtained  in  a 
way  which  seems  to  invalidate  the  appointment,  but 
I  need  not  decide  that  point,  for,  even  if  aU  the 
signatures  were  good,  the  document  is  not  a  vaM 
appointment  of  the  first  directors. 

Then,  have  these  persons  a  title  in  any  other  way? 
Mr.  Buckley  says  they  were  de  facto  directors  down  to 
the  holding  of  the  first  meeting,  that  article  5S 
applies  to  them,  and  that  as  directors  th^  then 
retired  from  office.  Then  he  says  that  as  no  du^tois 
were  then  or  at  the  adjourned  meeting  appointed  in 
their  places,  article  62  applies  to  the  de  facto  diroctots, 
and  tnat  as  "vacating  directors"  they  continue  in 
office  till  the  ordinary  meeting  in  next  year.  Bat 
does  that  article  apply  to  de  facto  directors  at  aU  ?  I 
think  it  only  applies  to  those  directors  who  have  been 
validly  appointed  in  pursuance  of  the  articles ;  ivhen 
no  appomtment  at  all  has  been  made,  the  article 
either  does  not  apply  at  all,  or,  if  it  does,  it  only 
provides  that  the  vacating  directors  shall  continue  in 
office,  and  does  not  confer  on  them  any  better  title 
than  they  had  before.  Therefore,  the  de  fado 
directors  do  not  derive  any  authority  from  that  clause 
as  against  directors  duly  appointed. 

Then  it  is  said,  if  that  is  so,  that  under  articles  53 
and  62,  the  first  ordinary  meetinj^  having  passed 
without  anything  hems  done,  the  subscribers  of  the 
memorandum  remain  duectors,  and  must  continae  ss 
such  till  the  first  ordinary  meeting  in  next  yecj. 
That  is  not  a  good  arerument,  because  article  58  sayi 
that  "  at  tiie  first  ordinary  meeting  after  the  regis- 
tration of  the  company  the  whole  of  the  directon 
shall  retire  from  office,"  and  article  53  sajB 
that  "until  directors  are  apx>ointed  the  subscribcxs 
of  tibe  memorandum  of  association  shall  be  deemed  to 
be  directors."  The  subscribers  are  not  directors,  bat 
only  to  "be  deemed  "  such ;  and  I  think  that  article 
58,  when  construed  with  articles  53  and  62,  means 
that  the  whole  of  the  appointed  directors  shall  retire, 
and  has  no  application  to  the  subscribers  of  the 
memorandum  at  all. 

Then,  have  the  subscribers  now  lost  their  power, 
under  article  52,  of  determining  who  shall  be  the  fint 
directors,  because  the  first  general  meeting  has  been 
held  ?  I  think  not.  Until  an  appointment  of 
directors  has  been  made,  the  power  given  by  that 
article  remains  in  force,  and  in  January,  1891,  the 
subscribers  were  the  persons  having  the  power  to 
appoint  directors. 

Has  the  power  under  article  52  been  validly  exer- 
cised 'f  It  nas  been  contended  that  proper  notice  was 
nor:  given  of  the  meeting  of  the  12th  of  Januaiy, 
because  seven  days*  notice  under  article  35,  as  in 
the  case  of  a  general  meeting,  was  not  given  the  snV 
scribers.  But  that  article  does  not  anply  at  all  to 
meetings  of  the  subscribers ;  it  only  applies  to  geneial 
meetings.  There  is  no  special  provision  in  Table  i. 
as  to  convening  meetings  of  subscribers,  and,  there- 
fore, I  must  hold  that  reasonable  notice  was  suffi- 
cient ;  and  upon  the  evidence  I  think  that  the  two 
days*  notice  given  in  this  case  was  sufficient  and 
reasonable. 

I  think,   in  the  result,  that  the  defendants  were 
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duly  elected  directors  of  the  company,  and  the  motion 
sacoeeds.  The  order  must  go  in  the  same  form  as  in 
Newhiggin-by-the-Sea  Gaa  Co.  v.  Armstrong, 

Solicitors,  J.  C,  F,  Barfield  ;  Hammond  <fe  Richards. 


^-  ^7'  \  March  6,  7,  9,  23. 

Bomer,  J.  J 

Barker  v.  Furlong,  (a.) 

Conversion — Wrongful  conversion  of  chattels — Trustee — 
Possession  by  cestui  que  trust — Auctioneers,  under 
what  circumstances  liable — Pra^ice — Calling  opposite 
party  as  a  witness  when  'permitted. 

Trustees  can  maintain  an  action  for  wrongful  conver" 
sion  of  chattels  which  were  in  possession  of  ^Aet'r  cestui 
que  frust  under  the  provisions  of  a  trust  instrument,  his 
possession  being  in  law  their  possession  for  this  purjyose. 
In  such  a  case  a  defendant  cannot  set  up,  by  way  of 
defence,  the  title  of  a  third  person,  who  has  not  asserted 
or  who  has  tvaived  his  claim  to  the  chattels, 

A  broker  or  auctioneer  who  only  settles  the  price  as 
between  vendor  and  purchaser,  receiving  commission  for 
so  doing,  is  liable  as  for  wrongful  conversion  if  the 
vendor  is  not  entitled  to  sell  the  goods,  Secus,  if  the 
broker  or  auctioneer  receives  the  goods  into  his  own 
custody,  and,  on  selling  them,  delivers  them  to  the  pur- 
chaser with  the  intentum  of  passing  the  property  in  them* 

Turner  v.  Hockey,  56  Z.  ./.  Q,  B,  301,  35  W.  R,  Dig. 
209,  commented  on. 

After  a  defendants  case  was  closed,  the  defendant 
himself  not  having  been  called  as  a  witness  in  support  of 
it,  an  application  by  plaintiff* s  counsel  to  call  him  as  a 
witness  refused,  it  being  admitted  that  plaintiff's  counsel 
had  not  been  led  by  any  misrepresentation  to  suppose  that 
the  defendant  would  he  called. 

Trial  of  acstion. 

This  was  an  action  claiming  a  declaration  that  the 
defendants  were  jointly  and  severally  liable  to  account 
for  and  make  good  the  value  of  certain  furniture  be- 
queathed by  the  will  of  Mrs.  Shstlless,  deceased,  which 
me  plaintiffs  alleged  to  have  been  wrongfully  con- 
verted. 

Mrs.  Shalless  was  immediately  before  her  marriage 
^th  the  defendant  Arthur  Shalless  entitled  to  certa^l 
furniture.  On  the  marriage,  which  took  place  on  the 
^  of  November,  1876,  a  settlement  was  executed  by 
which  the  furniture  was  assigned  to  trustees  upon  trust 
immediately  after  the  marriage  to  sell  at  their  dis- 
cretion and  invest  the  proceed^,  and  to  hold  the  same 
npon  such  trusts  and  to  and  for  such  ends,  intents, 
and  purposes,  and  in  such  manner  and  form  in  all  re- 
spects as  Mrs.  Shalless  should,  notwithstanding  cover- 
ture, by  deed,  will,  or  testamentary  writing  appoint, 
and  subject  thereto  upon  trust  as  therein  mentioned. 
There  was  a  proviso  in  the  settlement  that,  not- 
withstanding the  trust  for  sale,  the  trustees  should 
not  sell  the  furniture  so  long  as  Mrs.  Shalless  was 
villiag  and  able  to  retain  the  actual  possession  and 
personal  enjoyment  of  the  same,  without  her  consent 
in  writing,  and  that  in  the  meantime  they  should 
stand  possessed  of  the  furniture,  or  such  part  or  parts 
thereof  as  should  be  unsold,  in  trust  for  such  person 
or  persons,  and  in  such  manner  as  Mrs.  Shalless  snould, 
notwithstanding  coverture,  by  any  writing  with  the 
TOtten  consent  of  the  trustees  or  trustee  from  time 
to  time  or  at  any  time  appoint,  and  su^ect  thereto 
^pon  trust  to  permit  it  to  be  used  by  Mrs,  Shalless 


(a.)  Reported  by  C.  Herbert  Brown,  Esq.,  Bar- 
rister-at  -7  jRw. 


during  her  life  for  her  separate  use  without  power  of 
anticipation. 

From  the  marriage  to  her  death,  which  occurred  on 
the  8th  .of  October,  1888,  Mrs.  Shalless  remained  in 
possession  of  the  furniture,  and  for  several  years  of 
that  time  she  was  living  apart  from  her  husband,  who* 
had  left  her.  During  the  whole  of  that  time  tho' 
trustees  never  intervened  or  made  any  claim  in 
respect  of  the  furniture,  except  on  one  occasion  when,, 
the  husband's  creditors  having  claimed  it,  interpleader 
proceedings  were  taken  in  the  name  of  Mrs.  Shalless 
and  her  trustees,  and  the  creditors  abandoned  their 
claim. 

By  her  will,  dated  the  17th  of  August,  1888,  Mrs^ 
Shalless  appointed  the  plaintiff  Barker  executor  and 
trustee,  and  he,  shortly  after  her  death,  proved  the 
will.  Another  executor  and  trustee  having  renounced 
probate  and  disclaimed  the  trusts  of  the  will,  the 
plaintiff  Baxter  was,  on  the  31st  of  July,  1889,  ap- 
pointed trustee  with  Barker,  in  his  place. 

By  her  will  Mrs.  Shalless  gave  all  her  furniture  and 
other  household  effects  to  her  trustees  upon  trust  to 
permit  her  husbemd  and  her  infant  son  to  have  and 
enjoy  the  same  during  their  joint  lives  and  the  life  of 
the  survivor,  and  after  the  death  of  the  survivor  she 
directed  that  the  furniture  and  effects  should  fall  into- 
and  form  part  of  her  residuaiy  personal  estate.  Izl 
addition  to  the  furniture  and  ^effects  she  was  also 
entitled  to  a  freehold  house  in  which  the  furniture  wasi 
and  in  which  she  lived,  and  by  her  wiU  she  devised 
her  real  and  residuary  personal  estate  to  her  trustees 
upon  trust  to  sell  and,  after  payment  of  her  funeral 
and  testamentary  expenses  and  debts,  to  invest  the 
residue  as  therein  mentioned  and  to  hold  the  same  in 
trust  to  pay  certain  legacies,  and  subject  thereto  in 
trust  to  pay  the  income  to  her  husoand  imtil  her 
son  should  attain  twenty-one,  he  maintaining  and 
educating  her  said  son,  and  on  her  son  attaining- 
twenty-one  upon  trust  to  pay  him  a  legacy,  and  sub- 
ject thereto  to  pay  the  income  to  her  husband  for 
me,  and  after  his  decease  upon  trust  as  therein  men- 
tioned. 

Shortly  after  the  death  of  Mrs.  Shalless,  Barker 
went  to  the  house  and  had  an  inventory  of  the  fumi- 
ture  taken,  telling  the  servant  who  was  in  the  service 
of  Mrs.  Shalless  at  the  time  of  her  death,  that  he  was 
her  executor,  and  directing  the  servant  to  look  after 
the  furniture,  as  it  was  to  be  held  in  trust.  The 
servant  remained  in  the  house  for  a  month  after  the 
death  of  Mrs.  Shalless,  and  was  paid  by  Barker  as 
executor  out  of  Mrs.  Shalless*  estate  a  quarter's 
salary,  representing  two  months  before  and  one 
month  after  the  death,  for  which  sum  she  gave  Barker 
a  receipt.  Barker  did  not  know  of  the  settlement  till 
some  time  afterwards,  and  he  permitted  Arthur 
Shalless  to  live  in  the  house  and  to  have  the  use  of 
the  furniture  as  beneficiary  under  the  will.  The  ser- 
vant above  mentioned  waited  on  him  during  the 
month,  but  it  was  stated  in  Barker's  evidence  that  her 
duty  was  also  to  look  aft^r  the  house  and  furniture. 
On  or  about  the  25th  of  September,  1889,  Arthur 
Shalless,  without  the  knowleage  or  consent  of  thfr 
plaintiffs,  removed  part  of  the  furniture  and  sent  it  to 
London,  whence  it  was  subsequently  sent  to  the  sale- 
room of  Furlong  &  Son,  auctioneers,  of  Woolwich, 
who  sold  part  of  it  for  £121  6s.  6d.  net,  which  they  paid 
to  Arthur  Shalless,  delivering  the  furniture  sold  to  the 
purchaser  and  the  remainder  to  Arthur  Shalless,  who 
appropriated  it  to  his  own  use. 

The  trustees  of  the  will  thereupon  brought  this- 
action  against  Arthur  Shalless,  his  brother  Henry 
Shalless,  who  acted  as  his  agent,  and  the  auctioneers, 
claiming  from  Arthur  Shalless  the  full  value  of  the 
furniture,  and  from  the  auctioneers  and  Henry  Shalless- 
the  sum  of  £121  68.  6d. 
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The  trustees  of  the  settlement  never  interfered  or 
made  any  claim  to  the  furniture,  and  after  the  com- 
mencement of  the  action  disclaimed  all  interest  there- 
in. 

The  defendant  Arthur  Shalless  put  in  a  defence,  but 
did  noi  appear  at  the  hearing. 

It  appeared  on  the  evidence  that  the  defendant 
Henry  Shalless  had  been  actively  concerned  as  agent 
for  Ms  brother  in  the  transactions  complained  of; 
that  he  had  consigned  the  furniture  to  the  auctioneers ; 
rand  that  the  auctioneers  sold  imder  his  instructions 
and  after  consultation  with  him  as  to  the  prepara- 
tions for  the  sale,  and  dealt  with  him  as  his  brother's 
agent.  There  was  nothing,  however,  to  show  that  he 
l^ew  that  his  brother  was  acting  improperly  in  selling. 

The  defendants  Furlong  &  Son  by  their  defence 
contended  that  the  furniture  did  not  belong  either  to 
Mrs.  Shalless  or  the  plaintiffs,  but  to  the  trustees  of 
the  settlement ;  or,  in  the  alternative,  that  the  plain- 
tiff Barker,  as  executor,  had  assented  to  the  bequest 
to  the  husband,  who,  they,  said,  at  the  time  of  the 
alleged  conversion,  was  entitled,  both  in  his  own  right 
and  as  guardian  of  his  son,  to  the  sole  possession  of 
the  furniture.  They  further  insisted  that  they  had 
acted  hond  fide  on  the  request  of  Arthur  Shalless  and 
his  brother.  They  also  claimed,  if  found  liable,  to 
have  a  right  of  indemnity  over  against  their  co- 
defendants. 

Haldancy  Q,C,y  and  E.  Ford,  for  the  plaintiffs. — 
Mrs.  Shalless  had  a  complete  jua  disponendi,  and  by 
the  exercise  of  her  power  of  appointment,  and  by 
appointing  the  plainl^  Barker  as  executor,  has  con- 
feired  on  him  the  right  to  receive  the  goods,  and, 
therefore,  to  maintain  this  action:  In  re  HoskirCs 
TruaU,  25  W.  R.  779,  5  Ch.  D.  229,  6  Ch.  D.  281,  and 
In  re  Fhilbricky  13  W.  R.  570.  The  plaintiff  Barker 
was  in  lawful  possession,  which  confers  on  him  a  right 
of  action,  though  the  temporary  occupation  was  in 
another;  and  Sie  plaintiffs'  ri^ht  of  action  is  not 
affected  by  any  possibility  of  a  right  in  the  trustees  of 
the  settlement,  which  they  never  asserted,  and  have 
since  expressly  disclaimed:  Congreve  v.  Evetts,  10 
Ex,  298,  2  W.  R.  Dig.  162,  and  Wooderman  v.  Baldock, 
8  Taunt.  676.  The  auctioneers  are  liable  {Rollins  v. 
Fowler,  L.  R.  7  H.  L.  757,  see  pp.  787,  795,  23  W.  R. 
Dig.  238).  though  acting  innocently:  Adamsmi  v. 
JarvU^  4  Bing.  66,  and  McEntire  v.  Potter  &  Co., 
:37  W.  R.  607.  22  Q.  B.  D.  438.  Turiier  v.  HtKketj,  56 
L.  J.  a  B.  301,  35  W.  R.  Dig.  209,  is  not  an  authority, 
^as  it  is  in  conflict  with  Hollins  v.  Fowler,  Moreover, 
it  is  distinguishable  from  the  present  case. 

As  to  the  liability  of  Henry  Shalless  they  referred 
-to  Stephens  v.  Elimlly  4  M.  &  S.  259 ;  Hardnian  v. 
Booth,  11  W.  R.  239,  1  H.  &  C.  803 ;  and  Pollock  on 
Torts,  1st  ed.,  p.  171. 

Neville,  Q.C.,  and  Mulligan,  for  the  defendanta 
Furlong  &  Son.  —  Where  constructive  possession  is 
relied  on,  as  in  the  case  of  a  bailee  or  cestui  que  trust, 
it  is  open  to  the  person  charged  with  conversion  to 
Hshow  that  the  property  is  in  a  third  person.  The 
question  here  is  whether  the  plaintiffs  had  the  right 
of  possession  of  the  goods,  as  well  as  the  property 
in  them  :  Bradley  v.  Copley,  1  C.  B.  685  ;  Armor jj  v. 
Delamirie,  1  Smith's  L.  C,  9th  ed.,  p.  385 ;  Gordon  v. 
Harper,  7  T.  R.  9  ;  and  Underbill  on  Torts,  5th  od.,  p. 
269.  The  property  in  this  case  was  in  the  trustees  of 
the  settlement,  there  being  an  absolute  power  of  sale 
which  was  exercisable  after  Mrs.  Shalless' s  death :  In 
re  Tweedy  and  Miles,  33  W.  R.  133,  27  Ch.  D.  315 ; 
her  power  of  appointment  being  over  the  proceeds 
of  sale.  The  auctioneers  were  not  guilty  of  conver- 
sion, having  received  the  goods  from  the  person  in 
actual  possession  of  them  through  his  agent :  Turner 
V.  Hockey ;  Oreenway  v.  Fisher,  1  C.  &  P.  190  ;  and 


Fine  Art  Society  v.  Union  Bank  of  London,  35  W.  B. 
114,  17  Q.  B.  D.  705. 

Johnston  Edwards,  for  Henry  Shalless,  refemd  to 
the  dictum  of  Blackburn,  J.,  in  Hdlins  v.  Foidet, 
L.  R.  7  H.  L.  767 ;  Selwyn's  Nisi  Prius,  IStti  ed..  p. 
1289;  FennT,  BiMleston,  7  Ex.  152;  and  LaHcaskirt 
Wagon  Co.  v.  Fitzhugh,  6  H.  &  N.  502,  9  W.  R.  C.  L. 
Dig.  63;  and  as  to  want  of  title  in  the  plaxntiib 
adopted  the  argument  of  counsel  for  the  defendants 
Furlong  &  Son. 

Haldane,  Q.C.,  in  reply,  asked  permission  to  csU 
the  defendant  Henry  Shalless,  who  had  not  given 
evidence  on  his  own  behalf,  but  the  application  to 
refused. 

RoMER  J.,  after  stating  the  facts  as  reported 
above,  continued : — As  against  the  defendant  Aithnr 
Shalless,  who  does  not  appear,  the  action  is  practically 
undefended,  and  there  must  be  judgment  against  him 
for  the  full  amount  stated  in  the  statement  of  claim, 
namely,  £228  14s.  lid.,  with  costs. 

As  against  Furlong  &  Son  and  Henry  Shalless,  they 
are  su^  for  conversion  of  the  goods.  They  raise  two 
defences,  first,  that  the  plaintiffs  not  being  at  the 
date  of  the  alleged  conversion  in  actual  possesEiai 
they,  the  defendants,  may  set  up  jtis  tertii,  and  fiiat. 
the  property  in  the  goods  really  being  in  the  trostea 
of  the  settlement,  the  plaintiffs  cannot  maiTitain  tbor 
action;  and,  secondly,  that  they  (the  defendants) 
never  converted  the  goods. 

As  to  the  first  point  it  seems  clear  that  Mn. 
Shalless's  will  passed  the  beneficial  interest  in  ^ 
goods ;  that  upon  her  death  the  plaintiff  Barker  at 
executor  and  trustee  took  possession  of  the  fumituR 
and  house ;  and  that  he  allowed  A.  Shalless  to  ronain 
in  occupation  as  a  beneficiary  under  the  will  until  tiie 
removal  of  the  furniture.  The  occupation  at  the  time 
of  the  removal  of  the  furniture  was  by  right  of  tbe 
possession  of  the  plaintiff  Bcurker,  or  of  him  and 
Baxter,  who  were  at  law  entitled  to  possession.  The 
plaintiffs  had  not  only  an  immediate  right  of  posses- 
sion, but  a  good  title  to  the  chattels  as  against  all  Uie 
world,  subject  only  to  a  possible  claim  on  the  part  of 
the  trustees  of  the  settlement,  which  doim  in  fact  vu 
never  made.  This  in  my  judgment  g^ye  the  phuntifi 
ample  right  to  bring  this  action.  When  a  ce^ai  ?« 
trust  is  in  occupation  under  a  trust,  the  trustee  has  an 
immediate  right  to  possession  in  the  eye  of  the  law. 
sufficient  to  enable  him  to  bring  an  action  for  trorcr. 
This  appears  from  the  case  of  White  v.  Morris,  II 
C.  B.  1015.  That  case  decided  that  where  goods  are 
assigned  as  security  for  an  advance  of  money,  upon 
trust  to  permit  the  assignor  to  remain  in  possessioB 
until  default  in  payment  at  tiie  time  stipulated,  and 
upon  further  trust  to  sell  them  on  such  default  beinf 
made,  tlie  assignee  has  a  sufficient  possession  to  enable 
him  to  maintain  an  action  of  trespass  against  a  wroog^ 
doer.  The  facts  were  shortly  these :  Robinson  aid 
Storey  assigned  to  White  certain  goods  to  hold  to 
White  upon  trust  to  permit  Bobinson  and  Storey,  tiie 
mortgagors,  to  hold  the  goods  until  payment  (A  tte 
money  to  become  due  imder  the  deed  should  be 
demanded,  and  with  power  to  White  to  sell  in  defaaK 
of  payment.  Certain  creditors  of  one  of  the  paort- 
gagors  obtained  judgment  against  him  and  vssasA. 
execution,  and  seized  and  sold  the  goods  before  vaj 
demand  had  been  made  for  payment  of  ike  mort- 
gage money.  In  support  of  the  case  of  the  creditois 
Bradley  v.  Copley  was  cited.  But  that  case  is  dis- 
tinguished in  White  v.  Morris,  on  the  ground  that  tie 
possession  of  the  mortgagors  was,  by  virtne  of  the 
trusts  of  the  deed,  the  possession  of  the  mortgagee.  i 
or,  in  other  words,  that  the  mortgagee  had  in  Uwtf 
immediate  right  to  possession.     Jervis,  C.J.,  s»» 
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(11  C.  B.,  at  p.  1028)  that  counsel "  had  contended  that 
no  present  possession  of  the  goods  in  question  passed 
to  me  plaintifTunderthe  deed  of  assignment  .  .  .  suffi- 
cient to  entitle  him  to  maintain  this  action,  and  in  sup- 
port of  this  view  he  relied  upon  the  cases  of  Bradley  v. 
Copley  and  Wheeler  v.  Montefiorey  2  Q,  B.  133.  But  a 
comparison  of  the  deeds  in  those  cases  with  the  lan- 
guage of  the  deed  here  will  show  that  they  have  no 
application.  ^  Here  a  right  to  the  possession  did  pass 
to  the  plaintiff  by  the  deed,  though  it  was  incumbered 
with  a  trust,  but  which  trust  is  quite  consistent  with 
the  right  to  the  possession  remaining  in  the  plaintiff. 
In  the  cases  cited,  however,  instead  of  a  trust  there 
was  a  proviso  to  tiie  effect  that  until  default  made  the 
assignors  should  have  possession,  and  no  right  to  the 
present  possession  passed  to  the  assignees."  And 
Maule,  J.,  at  p.  1030,  says:  "I  am  of  the  same 
opinion.  As  to  the  plaintiff's  not  being  possessed, 
the  distinction  between  this  case  and  those  relied  on 
by  counsel  has  been  pointed  out  by  the  Lord 
Chief  Justice  in  a  manner  quite  satisfactory  to  my 
mind.  The  deed  was  one  imder  which  the  plaintiff 
was  bound  to  take  possession  of  the  goods  assigned, 
for  the  purpose  of  enabling^  him  to  perform  the 
trusts."  The  same  view  of  the  law  is  taken  in 
Wooderman  v.  Baldock,  And  when  there  is  a  right  of 
immediate  possession  coupled  with  a  title  to  goods, 
though  the  title  may  not  be  perfect  as  against,  or  may 
even -be  liable  to  be  defeated  by,  the  cMm  of  a  third 
person,  yet,  if  that  third  person  has  not  intervened, 
A  wrongdoer  dealing  with  the  chattels  cannot  set  up 
the  title  of  that  third  person  as  an  answer  to  an  action 
against  him  for  his  wrongdoing.  In  Morgan  v.  Knight, 
12  W.  R.  428,  15  C.  B.  N.  S.  669,  a  man  during  his 
first  bankruptcy  acquired  certain  goods  and  fraudu- 
lently transferred  them  to  his  son,  and  on  his  again 
becoming  bankrupt  the  assignee  in  the  second  bank- 
ruptcy sued  the  son  for  the  value  of  the  goods.  The 
son  set  up  as  a  defence  the  title  of  the  assignee  in  the 
first  bankruptcy.  It  was  held  no  defence  as  against 
the  ass^ee  in  the  second  bankruptcy,  as  the  assignee 
in  the  first  bankruptcy  had  not  intervened,  aud  the 
second  bankruptcy  was  not  void. 

As  regards  the  second  point  argued  on  behalf  of  the 
defendants,  it  is  necessary  to  distinguish  the  case  of 
Furlong  &  Son,  the  auctioneers,  from  that  of  H. 
Shalless.  As  to  Furlong  &  Son,  it  is  urged  on  theii- 
behalf  that  they  have  only  acted  as  auctioneers,  and 
that  in  so  acting  they  have  not  been  guilty  of  any 
conversion,  and  they  rely  on  the  c€ise  of  Turner  v. 
Sodeeg,  Now,  I  agree  that  if  an  auctioneer  or  broker 
does  nothing  more  than  settle  the  price,  as  between  a 
vendor  and  a  purchaser  of  goods,  and  takes  his  com- 
ittission,  he  is  not  liable  for  conversion  should  it  turn 
out  that  the  vendor  was  not  entitled  to  sdl.  That  is 
the  case  put  by  Lord  Bramwell  in  Cochrane  v.  Rymill, 
27  W.  R.  777,  as  one  where  the  auctioneer  would  act 
Daerely  as  a  conduit  pipe,  and  not  be  liable  for  a  con- 
JOTion.  But  where,  as  in  the  present  case,  the  auc- 
"ooeer  receives  the  goods  into  his  custody,  and,  on 
idling  them,  hands  over  the  goods  to  the  purchasers, 
Jjith  a  view  to  passing  the  property  in  them,  tlien  I 
«ink  that  he,  the  auctioneer,  has  converted  the  goods 
and  is  liable  accordingly.  lii  support  of  this  view  I 
Diay  refer  to  Cochrane  v.  Rymill ;  Featherstonhaugh  v. 
^mnston,  8  Taunt.  237 ;  and  Adurnson  v.  Jarvis,  4  Bing. 
.  •  .Tbe  general  rule  is,  that  where  an  agent  takes 
J^wt  in  transferring  the  property  in  a  chattel,  and  it 
turns  out  that  his  principal  has  no  title,  the  agent's 
ignorance  of  this  fact  affords  him  no  protection.  I 
"''sa  referred  to  the  cases  of  a  carrier  and  a  packing 
spnt  as  supporting  the  case  of  the  auctioneers.  But 
the  carrier  and  packing  agent  are  generally  held  not 
w  nave  converted,  because  by  their  acts  they  merely 
pnrport  to  change  the  position  of  the  goods,  and  not 


the  property  in  them.  In  the  case  of  IloUins  v.  Fowler 
1  find  statements  supporting  the  views  which  I  have 
stated.  Blackburn,  J.,  says  (at  p.  766) :  **  I  cannot 
find  it  anywhere  distinctly  laid  down,  but  I  submit 
to  your  lordships  that,  on  principle,  one  who  deals 
wifii  goods  at  the  request  of  the  person  who  has  the 
actual  custody  of  them,  in  the  bond  fide  belief  that 
the  custodian  is  the  true  owner,  or  has  the  authority 
of  the  true  owner,  should  be  excused  for  what  he 
does  if  the  act  is  of  such  a  nature  as  would  be  excused 
if  done  by  the  authority  of  the  person  in  posses- 
sion, if  he  was  a  finder  of  the  goods,  or  intrusted 
with  their  custody,"  and,  again,  he  says,  (L.  B.  7 
H.  L.,  at  p.  767): — '*Thus  a  warehouseman  with 
whom  goods  have  been  deposited  is  guilty  of  no  con- 
version by  keeping  them,  or  restoring  them  to  the 
person  who  deposited  them  with  him,  though  that 
person  turns  out  to  have  had  no  authority  from  the 
true  owner.  .  .  .  And  the  same  principle  would 
apply  to  the  cases  alluded  to  by  my  brother  Hannen 
in  ms  judgment  in  the  court  below,  of  persons 
'acting  in  a  subsidiary  character,  like  that  of  a 
person  who  has  the  goods  of  a  person  employing  bim 
to  carry  them,  or  a  caretaker,  such  as  a  wharfinger.* 
.  .  .  It  was  said,  *  Suppose  that  the  defendant 
had  sent  the  delivery  order  to  Micholls,  who  had 
handed  it  to  the  railway  company,  requesting  them 
by  means  of  it  to  procure  the  coods  in  Liverpool  and 
carry  them  to  Stockport,  and  the  railway  company 
had  done  so,  would  the  railway  company  have  been 
guilty  of  conversion?'  I  apprehend  the  company 
would  not,  for  merely  to  transfer  the  custody  of 
goods  from  a  warehouse  at  Liverpool  to  one  at 
Stockport  is  prima  facie  an  act  justifiable  in  anyone 
who  has  the  lawful  custody  of  the  goods  as  a  finder 
or  bailee ;  and  the  railway  company,  in  the  case  sup- 

Sosed,  would  be  in  complete  ignorance  that  more  was 
one.  But  if  the  railway  company,  in  the  case  sup- 
posed, could  have  been  fixed  with  knowledge  that 
more  was  done  than  merely  changing  the  custody, 
and  knew  that  the  company's  servants  were  trans- 
ferring the  property  from  one  who  had  it  in  fact  to 
another  who  was  going  to  use  it  up,  the  question 
would  be  nearly  the  same  as  that  in  the  present 
case."  Cleasby,  B.  (at  p.  787),  states  the  exact  point 
which  arises  in  this  case.  "  How  far,"  he  says,  **  the 
intermeddling  with  tlie  goods  themselves  by  deliver- 
ing them  would  do  so  " — that  is,  involve  any  respon- 
sibilitv  to  third  persons — "admits  of  question,  and 
was  the  subject  of  much  argument  at  the  bar,  and 
might  depend  upon  the  extent  to  which  the  broker  in 
each  case  could  be  regarded  as  having  an  independent 
possession  of  the  goods  and  delivering  them  for  the 
purpose  of  passing  the  property.  For  example,  an 
auctioneer  delivers  possession  for  the  purpose  of  pass- 
ing the  property,  and  it  would  not  be  disputed  that 
he  would  be  liable,  as  upon  a  conversion,  to  the  real 
owner."  Lord  Chelmsford  (at  p.  795)  says :  **  But  to 
my  mind  the  proposition  which  fits  the  case  is,  that 
any  person  who,  however  innocently,  obtains  posses- 
sion of  the  goods  of  a  person  who  has  been 
fraudulently  deprived  of  them,  and  disposes  of  them, 
whether  for  his  own  benefit  or  that  of  any  other 
person,  is  guilty  of  a  conversion."  Lord  Calms  (at 
p.  797)  deals  with  the  case  in  substantially  the  same 
way.  Lord  O'Hagan  says  (at  p.  799) :  **  The  defend- 
ants got  possession  of  the  plaintiffs'  cotton.  They 
had  it  conveyed  to  the  railway  station,  and  forwarded 
to  the  purchaser  in  Stockport,  who  paid  for  it,  and 
made  yam  of  it.  It  seems  to  me  that  this  state  of 
facts  entitles  the  plaintiffs  to  recover  in  an  action  of 
trover,  which  rests  on  a  right  of  property,  wrong- 
fully interfered  with,  at  the  peril  of  the  person 
interfering  with  it,  and  whether  the  interference  be 
for  his  own  use  or  that  of  anybody  else."^   With 
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FusTD  AaaocLiTHnr.  HiohCoukt. 


^3»*prr    ««   ^  «nav!«t   111  u.*    -w^ 
"itfvn  'S^p-  ->«nxnj&     rriau^  ntxnrrrFti.  iLir 
«*•     h^   ^^vf  "lukT  -Jirf*^  -wTjinxi  ai^  -.mi      ^ 

,«»n  -sk*^    w^wn  ji*  V  TLai  V        m     iimii  111  i  TnniJLiiir 

•iff*'   y  tn.li  .wwj     tail  X  icn«>9rp?i  tu  au?  liiac  x  I  jad. 

«fiti>'  i:ui^   lari   -MAi  irri*^  Bzii  iLuaBEL  But  &  ^snly 

.f  >4ifH4Mianp«t.  .j>a«i  *A  UL  3nsr^p«3r  uim»mc   if  ' 
.«  •JiA  \rnsUu*z  %t  X  puinnTrf  4  aosL     3tiE 


IttUeto 

Mid  that  no  promiw  to  mdminify  could 

H.  ShalleaB  wmmyitBd  that  he  was  acting 

'or  ^i«  fepctaon  of  A.  iShnTlfM,  but  lie  had  in  &ct 

■tduExtj.    Fnzloni^  ±  Son  knew  that  the  goodi 

aibe  so^bytiie  diiectian  ol  A.  Shallnig;be& 

H.  JftalTiML      There  was  no   dnecdon   bj  H. 

bdialf  of  A.  Shallen;  and  Far- 

jone  ^  don.  £d  not  act  on  any  sodi  footing  as  that 

'iiev' vece  to  leceiTe  an  mdenmitj  if  anjaothonfy 

-vaa  ^aeeedecL    This  daimof  FnzJang  d:  Son  failed, 

and  diay  mnat  pay  the  oocta  of  it. 

%ilirituia>  MeDiarmid  A  Teaiker,  fat  J.  J).  A  Z>.  J(. 
MtiHammUL    ^Sewcaatfe-on-Tyne ;    E,    IT.   Samftok 


9inAt*ftx\*^  4fUiU  r:iiic  I  un  JTrrrrn*!  ind  3«ii£m£  iiiifyr  liie 
'5r-::>iiiflrr.ui/'>«  '>f  T^  it*gTTr;ing  aac  jcpearms'  oo 
mr»ry.r^  AIM  *a*'.  -sii-.iup.  art  witt  hl  2mr^  "33  auas 
^^TT  'i»iMr>nA^->u»  pp>ffxzix:cca;n  icsmsc  hnn.:  aaad.  m 
nHiM  f'-yvntix  aATTUi^  T^tpH.  ':^';  '^e  nfmoscns  smie  tb. 
n^nsui  '>i  v»m  ic^s^xuiaii:  21  ^sie  loime  if  '=»  rsaL  I 
thisitf  ^AAS  ^au^  TManrrrrff  ia^»  •acxciiaoed  ^teir  «bb& 
M3iii4r  h;nu  Fr^oi  tii^  a?.Tv":<fi  ^sczreapcmieBes  ex 
jOrkry  '•hju>«i  wirk  Firiciie  i  »:n-  hie  scc«>aES  s:  nac«« 
h^^n  «;n7->i7  'ir^u^^nMd  in.  fct  aaf.'ilng  toe  ■■?!««»?«  % 
tii^,  «n^^«iu»«!r3 ;  it  xppieflaa.  3ii:r>>c^Wl  ^afi  ^ae  SG«:*i» 
w<*r<%  niultf»r  aw  'irAtr  ,1  wnfLe  b^iic  ^^ramriai  by  die 
railway  /*xinpaay :  tbat  dii»  key^  vise  sbks  by  ha 
'iimntw'^fM,  acftompaait^  by  lectats  ecTiranTT-.^  i»- 
fCrv^tuvnn  'i;ri«t«*t>^  to  hisL.'  can;^  of  thi^  iiii  riiiiiffn 
wHv^h  M  dirp^^  tk/t  maetkioeea  to  cpeii  iar 
»Mtr:)CtK»mi.  Wli^K*  tho^  icscmcticiis  vere  does 
lu-^,  *r,^>^T:  Yj^z  it  ^jPA  appear  that,  foi- 
\ci7rxi%  ♦JtU  fcrsnrirni^  of  thy?  ^h.itteis  for  the 
PBC)^^A^,Xiit^ft%  to  'kal  wita  accordm^  to  inatnxetKta. 
th^y  d;<'t  m  fSa^:4,  aa  waa  pn?Tioa^  adasitted  by 
fip-nrf  iHV.Ai>iw  /iiriajr  the  plaintife'  opening,  leiaie 
a0kt  ^u  ^.^TtAin  of  the  chattels :  azid  an  admitted 
Uitjt^  to  Hftnry  ?*hAile3ia  from  Fnrlonff  Jt  Son  shows  | 
f>.^  ar^itu-^-ne^fl^  f*ni  fy>Ti.<riItinir  ^-^^  aU^  thepi«para-  1 
fM/n  lor  aaU  of  th^tae  chatteU  by  the  axzerkaieers  after 
tJwy  h*v*r  rw^r*d  them.  Under  these  dmmistanoes 
I  tir*ir»ir  Henry  HiiAUem  must  be  taken  to  have  sent 
th^  f-M^tUrln  iff  the  auctioneen,  and  to  hare  in- 
ttm/^>r/J  the  an/.-tioneen  to  sell  them  as  they  did  with 
the  ri/nr  f/f  ptumng  the  property  in  the  goods  sold  to 
the  f/Qr/;fiM^,Tii  as  a^^ainst  the  troe  owners  of  the  goods 
a/zl/j,  T>ijs«  in  my  opinion,  amounted  to  a  cumcraion 
a/;/y/rr]iri^  to  the  rules  I  hare  before  referred  to.  In 
fa/^  the  cav;  of  Himry  Shalless  in  this  matter  is  far 
itUi/fifffir  as  a  Cfmrannon  than  that  of  the  agent  in 
HUjflif-m  V,  A7»/;«//,  which  has  always  been  recogmsed 
as  a  }nw\\fiK  antlumty,  and  »  referred  to  with  ap- 
prz/val  in  HtMinH  r,  Fotrhr,  Under  these  dream- 
stances  thf?re  most  be  judgment  for  the  plaiutifGi 
aoainst  Furlong  &  Hon  and  Henry  ShaUess  for 
/I2I  Os«  fVlo  the  jirice  of  the  goods  sold,  and  they 
'  pay  the  costs  of  the  action  as  against  them. 


•dwin;,jj.)     f  ^™*^ 

RkFWAitD  r.  MmrAL  Beservs  Ft^m  Abso- 
CIAIIoa'.  (a.) 

-fjfinal  rtfent — Jurisdiction  to  make  as  oricr 
^ir  'f  nomauMum  to  examiae — Appeal  —  Btda  </ 
w  :^gpr9me  Conrty  1883,  ord.  36,  rr.  4S-oO— uiri^ 
:^n6^«  ^<  1889  (52  Jt  53  Ticf.  r.  49),  ss.  14,  Id. 

rW  Hrjn2f  »a  ord.  36,  r.  50,  0/  tAe  Ai2ei  </  tie 
5if»r-»ii  <^o«yf,  1883— "t*«  referee  shaH  hare  theim 
auhiirihf  la  the  conduct  of  any  reference  or  trial  «  a 
,  ffiSf*  'ir  tAtf  ffiVjfA  Court " — maaf  6f  oonstrutd  oi  giria^ 
ri«  r?/me  a  general  control  over  the  comdud  0/  &t 
afup  'fr  subfeet-matter  referred  to  Ai'm,  aad  art  ast 
'.  7w-Vi  ft?  the  conduct  of  the  actual  hearing  of  the  auae. 
A  r^r^tr*^^  therefore^  has  pcteer  to  hear  iaterioadBr^ 
tyo*\*-'tti*mSy  such  as  for  a  commission  to  examine  a 
•eri/Tte-w  in  reference  to  the  cause. 

A  ff^ree  being  deemed  Insertion  15  of  the  Arbittdim 
A  -t^  l^.  to  be  an"  officer  of  the  court,'^  an  app/wrfw* 
Ti-'Z  lie  to  the  Judge  at  chambers  from  his  dedsUmm 
"Ueri*jcuiiiry  matters. 

Appoal  finna  the  lefosal  of  Mr.  Bidley,  actiag  ti 
offioai  reisee,  to  grant  an  order  for  a  oommiarinatD 
ame.  icfaied  by  Henn  Collins,  J.,  at  chamhrn  t> 
the  DivisaDBal  Coart 

ThoB  actkn  luid  been  referred  by  tei  order  of  lefa^ 
enee  Msdr  under  section  14  of  the  Aibttratian  M 
1S89,  oaderingthe  whole  caose  to  be  tried  befoR^ 
'  xefaee,  Ifr.  Ridley.  Before  the  beaiing  of  tk 
ajiplication  was  made  to  the  referee hjtiid 
I  for  an  order  to  examine  a  witness  on  cob- 
The  official  ref erree  refused  tiie  ^plicatioa. 
Upon  appeal  the  judge  at  chamben  doubted  (I) 
whether  tiicre  was  any  appeal  from  the  referee,  ai 
[2^.  whetiier  the  referee  had  any  jurisdiction  to  make 
the  order,  and  ref^red  both  questions  of  junadiction 
to  tiieooiirt. 

Bous^jy  for  the  defendants. — ^The  official  xc^enr 
is,  unier  section  15  of  the  Arbttration  Act,  1999. 
made  an  officer  of  the  court,  and  ''  shall  have  laek 
authority  and  shall  conduct  the  reference  in  sodi  a 
manner  as  may  be  prescribed  by  rulea  of  oomi** 
By  B.  S.  C,  1883.  ord.  36,  rr.  48,  49,  30,  fltetrialrf 
a  reference  is  regulated ;  and  by  rule  50  the  refow 
'*  shall  have  the  same  authority  with  reference  to  &- 
covery  and  production  of  documents  and  in  the  oondoct 
of  any  reference  or  trial  .  .  .  as  ajudge  ofthe  H^ 
Court."    The  jurisdiction  of  the  referee  is  aaalogwif  to 

(a.)  Reported  by  Spexcter  L.  Hollaxd,  Esq.,  Bar- 
rister-at-Law. 
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High  Couht. 


Haywaed  v.  Mutual  Reserve  Fund  Association. 


High  Coubt. 


that  of  a  master,  and  as  such  he  could  order  a  com- 
mission to  issue  for  the  examination  of  a  witness 
abroad. 

He  cited  Richard  v.  Tdlhoi,  38  W.  R.  478  ;  Byrne  v. 
Brovm,  37  W.  R.  592,  22  Q.  B.  D.  657  :  In  re  Leigh, 
2a  W.  R.  56,  27  Ibid.  241,  4  Ch.  D.  661. 

Willea  Chitty,  for  the  plaintiff. — There  is  no  power 
in  the  referee  to  make  any  order  for  a  commission. 
His  authority  is  confined  to  the  trial  of  the  subject- 
matter  referred.  Section  14  of  the  Arbitration  Act, 
1889,  incorporates  the  repealed  section  57  of  the  Judi- 
cature Act,  1873,  and  section  3  of  the  Conmion  Law 
Procedure  Act,  1842 :  the  whole  cause  or  any  issue  of 
fiict  may  be  tried  before  a  referee,  but  a  reference  is 
confined  to  where  a  referee  reports  to  the  judge  on 
some  portion  of  a  cause.  There  is  nothing  in  the 
section  or  the  ord.  36,  rr.  48,  &c.,  taking  away  the 
control  of  the  court  over  the  cause  referred  for  trial 
only  to  the  referee,  nor  do  the  rules  give  to  referees 
.  the  powers  of  masters  except  expressly  as  to  discovery 
and  production:  Danvillier  v.  Myers^  29  W.  R.  535,  17 
Gh.  I).  346.  Assuming  that  the  referee  had  juris- 
diction, there  is  no  appeal  from  his  decision.  The 
only  appeal  provided  for  is  by  rule  52,  for  questioning 
his  report,  but  there  is  no  appeal  in  interlocutory 
matters.  If  there  is  any  appeal  it  must  be  to  the 
Divisional  Court:  Cooke  v.  The  Newcastle  Co..  10 
Q.  B.  D.  332. 

Bonsey  replied. 

DissrM.ANy  J. — There  is  great  difficulty  undoubtedly 
in  coming  to  a  dear  decision  as  to  the  meaning 
of  ord.  36,  r.  49,  owing  to  its  not  very  happy 
wording.  "  Subject  to  any  order  to  be  made  by  uie 
court  or  judge  ordering  the  same  " ;  but  I  take  it 
that  the  words  must  be  interpreted  as  being  antece- 
dent, and  '*  the  same "  must  refer  to  the  Irial  by  a 
referee.  The  real  question  here  turns  upon  the  extent 
of  the  meaning  of  the  subsequent  woi^  in  rule  50, 
where  it  is  stated  that  *'  subject  to  any  such  order  as 
last  aforesaid,''  i.e.,  subject  to  any  special  order 
lestiicting  the  reference  in  any  way,  '*  the  referee 
shall  have  the  same  authority  witii  respect  to  discovery 
and  production  of  documents  and  in  the  conduct  of 
any  reference  or  trial  ...  as  a  judge  of  the  High 
Court."  The  ordinary  meaning  of  the  words,  "  con- 
duct of  a  trial "  is  more  restricted,  than  the  one  we 
are,  I  think,  bound  here  to  put  upon  the  phrase.  It 
is  technically  taken  to  mean  the  actual  hearing ;  but 
pattmff  the  words  together  in  this  order,  *'  the  con- 
uactof  the  reference  or  trial,"  I  think  the  meaning 
cannot  be  restricted  to  the  actual  hearing,  nor  do  1 
think  the  word  reference  can  be  restricted  as  Mr. 
Chitty  would  have  us  believe.  The  words  here 
embrace  all  that  is  commonly  meant  by  a  reference ; 
it  may  be  a  reference  of  only  one  question,  or  sub- 
dirision  of  a  case,  or  it  maybe  a  reference  of  the  whole 
cause.  In  both  cases  the  large  sense  of  the  word  is 
implied,  and  the  conduct  of  any  reference  in  this 
laiger  sense  means  the  conduct  of  any  part  of  the 
cause  or  matter  referred  and  of  the  whole  or  part  of 
any  of  the  subject-matter  referred.  If  so,  we  cannot 
restrict  the  words  to  the  hearing  of  the  reference. 
The  referee  has  powers  with  regard  to  discovery  and 
production  of  documents  specifuly  given  1"'"^  under 
ord.  36,  r.  50,  for  which,  under  the  old  rule,  applica- 
tion was  formerly  necessary  to  the  High  Court. 

It  must  be  assumed  from  the  wording  of  the  rule 
that ihe  referee  is  also  to  have  all  theorainary  powers 
^L*  i'*^?®  ^  *^®  conduct  of  a  cause,  subject  to  any 
^derlimiting  such.  If  so,  the  official  referee  is  an 
5®cer  of  the  court,  with  the  powers  of  the  court 
delegated  to  him ;  but,  being  an  officer  of  the  High 

Court,  if  he  makes  a  mistake,  then,  in  accordance  with 


the  cases,  it  has  been  held  that,  where  an  officer  of  the 
court,  having  duties  as  such  imposed  on  him,  makes  » 
mistake,  parties  have  power  to  come  to  the  court  to 
have  this  set  right.  That  is  the  application  here, 
though  it  is  nominally  an  appeal — ^it  is  an  application 
to  do  what  the  referee  declined  to  do.  As  to  whether 
upon  the  merits  this  ought  to  be  done,  I  imderstarid 
that  the  parties  are  willing  to  go  before  the  judge  at 
chambers.  On  the  question  of  jurisdiction,  I  think  that 
parties,  if  they  are  dissatisfied  with  the  decision  of  an 
officer  of  the  court  such  as  a  referee,  and  showreasonable 
grounds  for  their  dissatisfaction,  are  entitled  to  come 
to  the  court.  I  think,  therefore,  that  the  true  con- 
struction of  rule  50  of  order  36  gives  the  larger 
sense  to  the  terms  '^  conduct  of  any  reference  or 
trial  '*  than  this  technical  meaning  ;  that  rule  48 
regulates,  but  does  not  interfere  with,  the  true  con- 
struction of  rule  50;  and  that  the  meaning  of  "the 
sfione  "  in  rule  49  refers  te  the  subject-matter  of  the 
sentence — viz.,  trial  before  a  referee,  and  does  not 
affect  the  question  imder  rule  50. 

Wills,  J. — The  reference  in  this  case  was  a  refer* 
ence  of  the  whole  cause  under  section  14  of  the 
Arbitration  Act,  1889.  By  section  15  of  that  Act  the 
official  or  special  referee  in  all  cases  referred  is  to  act 
as  an  officer  of  the  court.  It  was  said  by  Mr.  Chitty 
that  the  order  here  was  not  one  of  reference,  but  only 
an  order  for  trial,  and  that  the  referee  had  no 
authority  over  the  action  except  for  the  purpose  of 
hearing  the  trial.  But  deany  this  order  in  the 
ordinary  form,  and  this  section,  covers  all  referencea 
made  by  order  of  the  court,  and  the  referee  has  sudi 
authority  over  the  whole  conduct  of  the  action  referred 
to  him  as  a  judge  would  have  had  it  come  before  him,, 
subject  to  any  special  directions  which  may  have  been 
made  by  the  court  referring  the  cause. 

The  rule  in  question  (ord.  36,  r.  50],  dealing  with, 
the  conduct  of  the  reference,  includes  all  thinga 
ancillary  thereto  in  order  to  bring  everything  to  a 
satisfactory  termination.  Under  ord.  36,  rr.  49,  50^ 
it  is  difficult,  no  doubt,  to  construe  the  words  '*the 
same"  ;  there  seems  to  be  no  antecedent  to  those- 
words;  but  taking  the  rules  together,  I  suppose  it 
does  mean  what  my  learned  brother  suggests,  that,, 
subject  to  any  order  limiting  the  reference,  the 
referee  is  to  have  the  same  ample  authority  as  *  a 
judffe  of  the  High  Court  would  have  had  in  the- 
conduct  of  the  action.  This  view  is  strengthened  by 
section  16  of  the  Arbitration  Act,  1889,  and  the 
conduct  of  a  reference  must  include  everything 
ancillary  to  it.  I  cannot  understand  why  it  should  be 
supposed  that  powers  to  order  discovery  and  produc- 
tion should  be  given  to  official  referees  and  yet 
other  powers  be  withheld.  Such  powers  were  pro- 
bably only  expressly  given  because  t^ey  are  by 
the  rules  reserved  to  the  judge  at  chambers,  but 
the  referee  is  equaUy  expressly  endowed  with  all  the 
other  ordinary  powers  of  a  judge  over  the  conduct  of 
a  cause.  Is  there,  then,  any  appeal  from  the  referee's 
exercise  of  such  jurisdiction  ?  Yes,  if  that  jurisdiction 
has  been  improperly  exercised.  The  referee  is  made 
an  officer  of  the  court,  and  as  such  he  is  subject  .to 
the  control  of  the  court  in  the  exercise  of  that  juris- 
diction. The  form  of  application  is  a  review  rather 
than  an  appeal,  as  in  a  review  of  taxation  of  costs. 
It  is  similar,  I  may  say,  to  the  control  which,  as  a 
railway  commissioner,  I  exercise  over  the  registrar  of 
that  commission,  to  whom  various  duties  of  the  court 
are  delegated.  That  view  of  the  control  of  the  court 
over  masters  is  confirmed  by  the  old  decisions  under 
the  Lands  Clauses  Acts,  where  the  powers  as  to  taxation 
of  the  costs  of  arbitration  were  specially  exempt  from 
appeal,  on  the  ground  that  in  those  cases  the  masters 
of   the  Queen's  Bench  were  not  exerainiig  powers 
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delegated  to  them  as  officers  of  the  court,  and 
analoffously  that  the  court  would  have  hud  control 
over  Uiem  had  tiiey  been  so  acting. 

Appeal  (dlcwed  on  point  of  jurisdiction,  and  referred 
on  merits  to  Judge  at  chambers, 

Solicitor  for  the  plaintiff,  F,  W.  Spencer. 

Solicitors  for  the  defendants,  Foss  dk  Ledsam, 


OTourt  of  Appeal* 


From  Q.  B.  Div. 


July  10. 


Reeves  v.  Butcher,  (a.) 


Limitations,  Statute  of— Simple  contract  debt — Cause  of 
action — Accruer  of — 21  Jac.  1,  c.  16,  8.  3. 

^y  an  agreement  in  writing,  dated  the  2oth  of  April, 
1880,  the  defendant,  in  cwmderation  of  a  Hum  of  money 
advanced  by  the  plaintiff,  stipulated  to  jtay  interest 
thereon  by  equal  quarterly  payments,  end  the  plaintiff 
stipulated  not  to  call  in  the  principal  sum  for  five  years 
if  the  defendant  should  so  long  live  and  should  duly  pay 
the  interest.  The  agreemeiit  contained  a  proviso  that,  if 
the  defendant  died  before  the  expii^tion  of  the  five  years, 
it  should  be  lawful  for  the  plaintiff  to  call  in  the  prin^" 
cipal  upon  giving  six  months*  notice  to  the  defendants* 
executors;  and  a  further  proviso  that,  in  case  the  de~ 
fmdant  made  default  in  any  payment  of  interest  for 
twenty-one  days  after  the  same  became  payable,  the 
plaintiff,  immediately  upon  the  expiration  of  the  twenty- 
one  days,  might  call  in  the  principal  and  all  interest 
owing  in  respect  thereof  > 

No  payrnent,  either  of  interest  or  principal,  was  ever 
made  by  the  defendant.  On  the  I3th  of  February,  1891, 
th^  plaintiff  brought  an  action  to  recover  the  principal 
sum  and  also  so  much  of  the  interest  as  had  accrued 
thereon  since  the  IZth  of  February,  1885  {being  a  period 
of  six  years  before  the  issue  of  the  writ).  The  defendant 
pleaded  the  Statute  of  Limitations  (21  Jac.  1,  c.  16), 
8.  3. 

Held,  that  the  cause  of  action  arose  on  the  expiration 
oftwenty^one  days  from  the  25th  of  July,  1880,  the  date 
when  the  first  quarterly  payment  of  interest  became  pay- 
able, and  that  the  plaintiff* s  claim  was,  therefore,  barred 
by  the  statute. 

Hemp  V.  Garland,  4  Q.  B.  519,  approved. 

Appeal  from  a  divisional  court  (Bay  and  Law- 
ranee,  JJ.)  of  the  Queen's  Bench  Division. 

Tlds  was  an  action  instituted  on  the  13th  of  Febru- 
ary, 1891 ,  to  recover  a  principal  sum  of  £425  18s. ,  with 
interest  thereon  at  the  rate  of  £7  per  cent,  per  annum, 
claimed  to  be  due  to  the  plaintiff,  Mrs.  Harriet  Eliza- 
beth Reeves,  by  the  defendant,  Sarah  Anne  Butcher, 
under  an  agreement  in  writine  dated  the  25th  of  April, 
1880.  The  defendant  pleadea  the  Statute  of  Limita- 
tions (21  Jac.  1,  c.  16),  8.  3,  as  a  bar  to  the  claim  both 
for  principal  and  iaterest.  The  plaintiff,  in  reply, 
gave  up  any  claim  for  interest  accrued  due  prior  to 
the  13th  of  February,  1885. 

By  the  agreement  of  the  25th  of  April,  1880,  the 
defendant,  in  consideration  of  the  simi  of  £425  188 
advanced  to  her  by  the  plaintiff,  agreed  to  duly  and 
regularly  pay  interest  on  the  said  principal  sum 
from  the  date  thereof  at  the  rate  of  £7  per  cent, 
per  annum,  by  equal  quarterly  payments;  and  the 
plaintiff  thereby  agreed  not  to  call  in  the  principal 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 

Ls-TT. 


sum,  or  anv  part  thereof,  during  the  term  of  five 
years  from  the  date  of  the  agreement  if  the  def endiot 
should  so  lon^  live,  and  should  duly  and  regulady 
pay  the  said  mterest.  Provided  always  thatincas 
the  defendant  should  die  before  the  expiration  of  the 
said  term  it  should  be  lawful  for  the  plaintiff  to  call 
in  the  said  principal  sum  upon  giving  to  the  execnton 
or  administrators  of  the  defendant  six  months'  pre- 
vious notice  in  writing  of  hor  intention  so  to  do ;  pro- 
vided also  that  in  case  the  defendant  should  make  de- 
fault in  payment  of  any  quarterly  payment  of  intereit 
for  the  period  of  twenty-one  days  next  after  the  saaie 
should  oecome  payable,  it  should  be  lawful  for  the 
plaintiff  immediately  upon  the  expiration  of  nidi 
twenty-one  days  to  caU  in  and  demand  payment  d 
the  said  principal  simi  and  all  interest  then  owing  <r 
accruing  in  respect  thereof. 

No  payment  in  respect  of  principal  or  interest  hai 
ever  been  made  by  the  defenoant. 

The  Divisional  Court  held  that  the  plaintiff's  daia 
was  barred  by  the  Statute  of  limitatious  (21  Jac  1,  c 
16),  s.  3,  which  enacts  that  ''  all  actions  of  d^ 
grounded  upon  any  contract  without  specialty  shall  be 
commenced  and  sued  within  the  time  and  limita&a 
hereinafter  expressed,  and  not  after ;  that  is  to  uy, 
the  said  actions  for  debt,  within  six  years  next  after 
the  cause  of  such  actions,  and  not  after." 

The  plaintiff  appealed. 

McCall,  Q.C.,  and  Morton  Smith,  for  the  appeUant 
— The  Divisional  Court  considered  the  case  to  be 
ffovemed  by  Hemp  v.  Oarland,  4  Q.  B.  519.  b 
tiie  present  case,  however,  the  plaintiff  under  tiifa 
agreement  has  two  distinct  causes  of  action,  eitherd 
\diich  she  could  exercise  at  her  option;  shemi^ 
sue  the  defendant  on  the  expiration  of  twenty-cne 
days  from  the  first  default  in  pavment  of  interest;  or 
she  might  wait  until  the  expiration  of  the  fi^e  yeoi 
from  the  date  of  the  agreement  and  then  sue  for  soa- 
payment  as  agreed  upon.  The  cause  of  action  nov 
sued  ux>on  did  not  arise  till  the  25th  of  April,  1885, 
which  date  is  within  six  yean  of  the  date  wbea  IhB 
writ  was  issued. 

They  referred  to  HugJies  v.  Palmer,  13W.  B.97i, 
19  C.  B.  N.  8.  393. 

Loehnis,  for  the  respondent,  was  not  called  on. 

LiNDLEY,  L.  J. — It  would  be  quite  imposBible  fe 
us  to  differ  from  the  court  below  without  alteoif 
what  is  well  settled  law.  [The  Lord  Justice  read  Ik 
terms  of  the  agreement,  which  are  set  forth  abofn; 
and  continued: — ]  The  action  is  to  recorer  tk 
money  lent,  with  mterest  thereon,  under  that  agve^ 
ment.  The  Statute  of  Limitations  is  relied  ooaei 
defence  to  the  action.  [His  lordship  read  the  wtds 
of  section  3  of  21  Jac.  1,  c.  16,  and  continued  H 
The  words  ** cause  of  such  action"  were  the sobjeet 
of  ludicial  determination  in  1848  in  Hemp  v.  Oarksi 
and  it  was  held  that  the  time  at  which  the  debt  or 
money  might  be  recovered,  was  the  time  at  which  the 
statute  began  to  run. 

Fry,  L.J. — The  agreement  contains  a  etipulAtioe 
by  the  lender  not  to  call  in  the  principal  Sam  fort 
period  of  five  years  if  the  borrower  should  so  long 
live  and  should  duly  and  regularly  pay  interetf 
thereon.  That  would  imply  a  contract  to  npsy  tbe 
principal  at  once  on  the  death  of  the  borrower,  or  tk 
moment  default  was  made  in  the  payment  of  interest 
were  it  not  for  the  last  clause  in  the  agreement  Hilt 
clause  implies  a  contract  for  the  postponement  of  the 
repayment  of  principal  in  case  of  the  death  of  tbe 
borrower  imtil  the  lender  has  given  six  months*  nodee 
in  writing  to  the  executor  of  the  borrower ;  and  it 
also  imphes  a  postponement  of  the  repayment  of  the 
principal  in  case  of  default  in  payment  of  intocst 
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TmiSL  a  period  of  twenty-one  days  should  have  elapsed. 
Sobject  to  these  conditions  the  implied  contract  to 
pay  the  principal  remains  the  same.  In  this  case, 
therefore,  the  aebt  became  payable  twenty-one  days 
^fter  the  2oth  of  July,  1880,  when  the  first  default  in 
payment  of  interest  was  made,  and  therefore  the 
!Statttte  of  Limitations  applies. 

Lopes,  L.J. — The  old  form  of  the  plea  of  the 
Statute  of  Limitations  is  **  that  the  alleged  cause  of 
action  did  not  accrue  within  six  years  before  this 
suit."  In  this  case  the  cause  of  action  accrued  on 
the  expiration  of  twenty-one  days  from  the  25 th  of 
July,  1880,  the  time  when  default  was  made  in  pay- 
ment of  the  first  quarterly  payment  of  interest.  6etnp 
T.  Oarland  is  a  decision  in  accordance  with  the  words 
of  the  statute,  and  is  a  clear  authority  in  favour  of 
the  defendant.  In  my  opinion  that  case  is  perfectly 
^od  law. 

Appeal  dunussed. 

Solicitor  for  the  appellant,  E.  C,  Goldring. 

Solicitors  for  the  respondent,  Marsland,  Hewitty  ds 
JJrquhart, 


From  Chan.  DIt. 


In  re  Davis. 
Evans  v.  Moobe.  (a.) 


July  15. 


LimiUaiona,  SUUtUe  of— Executor — Legacy — Assent  of 
executor — Implied  trust-— Heal  Property  Limitation 
Ady  1874  (37  cfc  38  Vict.  c.  57),  s.  8. 

The  time  for  bringing  an  adioti  or  other  proceeding  to 
recover  any  legacy  is  limited  by  section  8  of  the  Beal 
Property  Limitation  Ad,  1874,  to  a  period  of  twelve 
years  next  after  the  accruer  of  a  present  right  to  receive 
^  same;  and  neither  the  fact  that  the  executor  lute 
assented  to  the  legacy,  or  that  the  legacy  is  coupled  with 
4my  implied  trust,  prevents  the  operatiwh  of  the  statute. 

Appeal  from  North,  J. 

Heniy  Davis,  by  his  will,  dated  April  21,  1825, 
directed  the  income  of  his  residuary  personal  estate 
to  be  accumulated  imtil  all  his  grandchildren  should 
attain  twenty-one  or  marry. 

Henry  Davis  died  on  May  16,  1825,  leaving  Jane 
Davis,  his  widow,  and  several  children,  induiSng  T. 
H.  Davis,  him  surviving. 

Jane  Davis,  the  widow,  by  her  will,  dated  May  13, 
1848,  disposed  of  her  residuary  personal  estate  as 
follows: — One-third  part  thereof  to  her  eldest  son, 
the  said  T.  H.  Davis,  absolutely ;  one-third  to  her 
second  son;  and  the  remaininfi^  one-third  equally 
between  her  two  grandchildren,  Menry  A.  M.  Evans 
and  Mury  Evans,  the  childroi  of  her  son-in-law, 
John  Evans,  absolutely.  And  the  testatrix  declared  that 
her  son-in-law,  John  Evans,  should  from  time  to  time 
xep^late  and  direct  the  mode  in  which,  during  the 
nunority  of  the  testatrix's  grandchildren,  the  shares 
bequeathed  to  them  of  the  testatrix's  residuary 
personal  estate,  and  the  income  arising  therefrom, 
should  *'be  invested,  applied,  or  accumulated;  and 
that  neither  John  Evans  nor  the  testatrix's  executor 
should  be  accoimtable  for  any  loss  which  might  arise 
in  the  investments. ' ' 

The  testatrix  died  on  January  4,  1854,  having 
appointed  the  said  T.  H.  Davis  her  sole  executor, 
by  whom  the  will  was  proved  on  June  22,  1854. 

On  July  20,  1857,  an  order  was  made  in  an  action 
(Davis  V.  Stokes)  for  administration  of  the  estate  of 
Henry  Davis,    whereby  it   was    declared    that   the 

(a.)  Reported  by  M.  J.  Blaxe,  Esq.,  Barrister-at- 
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girsons  who  would  have  been  the  next  of  kin  of 
enry  Davis  at  the  time  of  his  death,  if  he  had  died 
intestate,  or  their  respective  estates,  were  entitled  to 
the  income,  and  to  the  accumulations  thereof,  which 
had  accrued  due  on  Henry  Davis's  residuary  estate  on 
May  16,  1846  (when  a  period  of  twenty-one  years 
from  the  date  of  Henry  Davis's  death  expired),  and 
also  to  the  income  thereafter  to  accrue  upon  such 
residue  and  accumulations  until  the  period  for 
distribution  of  such  residue  as  appointed  by  the  will 
of  Henry  Davis  should  arrive ;  and  the  order  further 
directed,  inter  alia,  that  one-third  part  of  a  certain 
sum  when  carried  over  to  an  account  as  therein 
directed  should  be  paid  to  T.  H.  Davis  as  the  legal 
personal  representative  of  Jane  Davis,  widow,  de- 
ceased ;  and  that  the  amount  of  the  dividends  which 
should  accrue  on  any  sum  of  Consols  from  time  to 
time  standing  in  the  name  of  the  Accountant-General 
in  Davis  v.  Stokes  when  carried  over  should  be  divided 
and  paid  each  year,  as  to  one-third  part  thereof,  to  T. 
H.  Davis  as  the  legal  personal  representative  of  Jane 
Davis,  deceased. 

Jane  Davis,  as  the  widow  of  Henry  Davis,  would 
have  been  entitled  to  one-third  of  his  personal  estate 
if  he  had  died  intestate,  and  the  effect  of  the  above 
order  was  that  one-third  of  the  accumulations 
accrued  from  May  16,  1846,  to  the  date  of  the  order, 
and  one-third  of  the  income  to  arise  in  the  future  on 
the  residuary  estate  of  Henry  Davis  until  the  period 
of  distribution,  was  directed  to  be  paid  to  T.  H.  Davis 
as  the  legal  personal  representative  of  Jane  Davis. 

Mary  Evans  and  Henry  A.  M.  Evans,  the  two 
above-mentioned  grandchildren  of  Jane  Davis,  and 
who  under  her  will  were  together  entitled  to  one- 
third  of  her  residuary  personal  estate,  attained  the  age 
of  twenty-one  respectively  in  1863  and  1866. 

T.  H.  Davis  died  on  July,  21,  1888,  and  appointed 
W.  E.  Moore  his  executor. 

T.  H.  Davis,  up  to  his  death,  received  each  year 
one-third  part  of  the  income  of  the  fund  in  court  as 
the  legal  personal  representative  of  Jane  Davis  under 
the  order  of  July  20,  1857,  but  never  rendered  any 
account  or  made  any  payment  to  Henry  A.  M.  Evans 
or  Mauy  Evans  in  respect  of  their  share  therein. 

On  January  15,  1891,  an  originating  summons  was 
taken  out  by  Henry  A.  M.  Evans  and  Mary  Evans  as 
plaintiffs,  Moore,  as  the  executor  of  T.  H.  Davis, 
oeing  the  defendant,  and  by  it  the  plaintiffs  claimed 
to  have  it  dedared  that  T.  H.  Davis  was,  and  that  his 
estate  now  is,  liable  to  account  for  and  make  good  to 
the  plaintiffs  one-third  part  of  the  dividends  and  in- 
come received  by  him  as  the  le^  personal  representa- 
tive of  Jane  Davis  imder  and  m  accordance  with  the 
order  of  July  20,  1857. 

On  the  hearing  of  the  summons  the  defendant  ad- 
mitted liability  to  account,  but  contended  that  the 
account  could  only  be  claimed  for  twelve  years  prior 
to  the  date  of  the  origimtting  summons. 

North,  J.,  sitting  in  chambers,  however,  made  an 
order  directing  an  account  of  the  dividends,  interest, 
and  income  received  by  T.  H.  Davis,  deceased,  the 
executor  of  Jane  Davis,  under  and  in  accordance  with 
the  order  of  July  20,  1857,  and  by  the  defendant 
Moore,  the  executor  of  T.  H.  Davis,  since  the  death 
of  T.  H.  Davis,  or  either  of  them ;  and  also  directing 
an  inquiry  in  what  manner  T.  H.  Davis  and  the  de- 
fendant applied  such  dividends  and  income  so  re- 
ceived. 

The  defendant  appealed,  and  by  his  notice  of  appeal 
asked  that  the  order  might  be  limited  to  an  account 
of  the  dividends,  interest,  and  income  received  within 
twelve  years  prior  to  January  15,  1891  (the  date  of 
the  originating  summons),  by  T.  H.  Davis,  executor 
of  Jane  Davis,  under  and  in  accordance  with  the  order 
I  of  July  20,  1857,  and  by  the  defendant,  the  executor 
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of  T.  H.  Davis,  since  the  death  of  T.  H.  Davis,  or 
either  of  them. 

Haldanef  Q.C.^  and  Paiih\  for  the  appellant. — This 
is  a  proceeding  to  recover  a  legacy — viz.,  a  share  of 
residue  under  the  ^vill  of  Jane  Davis — and  by  the 
Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  c. 
57),  8.  8,  *'No  action  or  other  proceeding  shall  be 
brought  to  recover  .  .  .  any  legacy,  but  within 
twelve  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued."  There  was  no  trust  de- 
clared by  the  will  of  Jane  Davis  with  respect  to  the 
plaintiffs'  share  of  her  residuary  estate,  nor  did  the 
order  of  July  20,  1857,  create  an  express  trust  with 
respect  to  such  share.  No  doubt  T.  H.  Davis  must  be 
taken  to  have  assented  to  the  bequest  to  the  plaintiffis 
of  one-third  of  Jane  Davis*s  residuary  estate,  but 
assent  to  a  bequest  does  not  constitute  an  executor  a 
trustee  of  the  legacy  so  as  to  prevent  the  statute 
operating :  In  re  Rowe,  Jacobs  v.  Hind,  58  L.  J.  Ch. 
703,  37  W.  R.  Dig.  4.  [Fry,  L.J.— In  the  present 
case  the  executor  assented  to  a  legacy  consisting  of  a 
^  share  of  residue,  part  of  which  was  an  accruing  sum 
to  be  received,  imder  an  order  of  the  court,  by  the 
executor,  and  by  him  only ;  when  he  received  it,  did 
he  not  become  a  trustee  ?J  No ;  because  the  sum  was 
received  by  him  as  executor,  not  as  trustee.  In 
Phillipo  V.  Munnings,  2  My.  &  Cr.  309,  the  executor 
was  by  the  will  expressly  constituted  a  trustee  of  the 
legacy  there  in  question*  [Lopes,  L.J.,  referred  to 
O'Reilly  v.  WaJah,  Ir.  Rep.  6  Eq.  555,  21  W.  R.  Dig. 
289.]  Section  25,  sub-section  (2;,  of  the  Judicature 
Act,  1873,  enacts  that  no  claim  of  a  cestui  que  trust 
against  his  trustee  for  any  property  held  on  an  ex- 
press trust  shall  be  barred  by  any  statute  of  limita- 
tions, but  that  does  not  touch  a  mere  implied  trust. 

They  referred  also  to  In  re  Johnson  ^  33  W.  R.  502, 
29  Ch.  D.  964,  at  p.  974. 

CozenS'Hardy,  Q*C,,  and  B,  B,  Rogers^  for  the 
plaintiffs,  the  respondents. — ^The  will  of  Jane  Davis  on 
its  true  construction createsan  express  trust  of  the  share 
of  the  plaintiffs  in  her  residuary  estate.  It  amounts  to 
a  direction  to  T»  H.  Davis  to  invest  one-third  of  the 
residue  for  the  benefit  of  the  plaintiffs,  the  then  infant 
children  of  John  Evans.  Phillipo  v.  Munvivys  was 
not  the  case  of  an  express  trust.  The  defendant  can- 
not claim  the  benefit  of  the  Trustee  Act,  1888,  as  his 
testator  has  received  the  money  and  converted  it  to 
his  own  use. 

Haldaney  Q.C,  in  reply. — ^T.  H.  Davis  was  not  con- 
stituted a  trustee  of  the  residue  by  Jane  Davis'  will. 
The  declaration  in  Ihat  will  as  to  investment  is,  that 
John  Evans,  the  father  of  the  plaintiffs,  might  have 
directed  an  investment  of  the  plaintiffs'  share  of  the 
residue  to  be  made,  and  that  might  have  been  done  in 
John  Evans'  name,  or  the  executor  might  have  paid 
the  infants'  share  into  court  under  the  Legacy  Duty 
Act  (36  Geo.  3,  c.  52). 

Ho  also  referred  to  23  &  24  Vict.  c.  38  (Intestate's 
Estate),  s.  13. 

LiXDLEY,  L.J, — The  question  raised  is  whether  an 
order  of  North,  J.,  directing  an  account  against  the 
executor  of  an  executor  ought  to  be  left  open  as  to 
time,  or  whether  a  limit  of  twelve  years  previous  to 
the  bringing  of  the  action  ought  to  be  inserted  in  the 
order,  having  regard  to  the  provisions  of  section  8  of 
the  Real  Property  Limitation  Act,  1874. 

The  rejil  question  is  as  to  the  liability  of  T.  H.  Davis, 
the  immediate  testator  of  the  present  defendant.  The 
plaintiffs  are  claiming  against  his  estate  for  what  they 
say  T.  H.  Davis  received  as  executor  of  Jane  Davis. 
Jane  Davis  had  a  fund,  arising  from  accumulations, 
which  was  in  court  ondor  an  order  which  directed  the 
income  of  the  accumulated  fund  to  bo  paid,  as  to  one- 


third  part  thereof  to  T.  H.  Davis  as  the  legal  personal 
representative  of  his  mothw,  Jane  Davis,  who  was 
found  to  bo  entitled  to  one-third  part  of  this  fond. 
Jane  Davis  by  her  will  disposed  of  her  residuaiy 
pergonal  estate  as  follows  : — [The  Lord  Justice  read  tlie 
will  as  above  set  out,  and  continued :— j  The  will 
contained  no  clause  expressly  in  terms  directing  the 
one-third  of  the  residue  bequeathed  to  her  gnad- 
children  to  be  invested ;  the  clause  only  conrers  on 
John  Evans,  the  father  of  the  grandchildren,  power 
to  ^*  regulate  and  direct  the  mode  in  which "  the 
shares  bequeathed  to  the  grandchildren  should  ''be 
invested,  applied,  or  accumulated"  during  thor 
minority,  ana  declares  that  neither  the  father  nor  th^ 
executor  shall  be  accountable  for  any  loss  which  might 
arise  in  the  investments.  It  was  contended  by  Kr. 
Cozens-Hardy  that  on  the  true  construction  of  ^ 
clause  in  the  will,  the  executor  became  a  trustee  foe 
the  grandchildren  and  that  it  contained  an  exprea 
trust  to  invest  their  shares  for  their  benefit.  I  cannot 
find  it.  I  think  Mr.  Haldane  was  right  in  what  ht 
said  on  this  point,  and  that  the  clause  contaiitt  do 
express  trust  to  invest,  unless  John  Evans,  the  father 
of  the  grandchildren,  directed  an  investment.  Bat 
suppose  he  gave  no  directions,  or  suppose  he  died, 
where  is  there  any  clause  directing  1\  H.  Davii  to 
invest?  The  position  of  T.  H.  Davis,  then,  wodd 
only  be  that  of  an  executor  having  property  to  dinit 
amongst  infants. 

In  my  opinion  there  is  no  express  trust  in  this  iriL 
If  so,  what  is  the  true  nature  of  the  claim  of  tfaae 
grandchildren  ?  Are  they  in  a  position  to  claim  any- 
thing more  than  a  legacy  unoer  this  wiUy  Inmj 
opimon  they  can  only  claim  as  for  a  legacy,  and,  that 
being  so,  they  are  brought  within  section  8  of  tl^  Act 
of  1874.  I  think  Mr.  Halduie  is  right  in  his  oontah 
tion  as  to  that.  But  it  was  further  contended  by  Mr. 
Hardy  that  T.  H.  Davis  was  constituted  a  tnultt 
under  the  order  of  the  20th  of  July,  1857.  Hr 
answer  to  that  argument  is  clear.  The  Statate  of 
Limitations  excepts  one  class  of  trusts,  and  one  onl^ 
viz.,  express  trusts,  and  this  order  no  morededam 
an  express  trust  than  does  the  will.  An  impliod  trot 
will  not  do,  for  a  legacy  does  not  cease  to  be  a  le^ 
because  it  is  coupled  with  some  implied  tmst  a 
one  sense  an  executor  is  always  a  trastee.  Bnt  tbe 
Statutes  of  Limitation  cannot  be  got  rid  of  by  calliii; 
the  executor  a  trustee,  or  by  proving  him  to  be  i 
trustee.  The  only  way  of  getting  out  of  the  Statal^ 
of  Limitations  is  by  proving  an  express  tmst.  Itbin^ 
the  statute  applies  in  this  case  and  the  appeal  most  b^ 
allowed. 

Fry,  L.  J.— The  plaintiffs  are  each  entitled  to  oaf- 
sixth  share  of  the  residuary  estate  of  their  giaod* 
mother,  Jane  Davis.  Part  of  her  residuair  estate 
consisted  of  the  dividends  of  a  fund  in  court.  Q^ 
plaintiffs'  action  is  primS  facie  an  action  hroasbt  t» 
recover  their  legacy,  and  section  8  of  the  BeJ  I^ 
perty  Limitation  Act,  1874,  says  that  such  an  action 
can  only  be  brought  within  twelve  years.  Prima facit, 
therefore,  the  statute  applies.  But  Mr.  Cozens-Haidr 
says  that  the  will  of  Jane  Davis  create^  an  ezpR* 
trust  in  favour  of  the  plaintiffs,  and  therefore  that  tie 
statute  does  not  apply.  That  depends  on  the  tm 
construction  of  the  clause  in  the  wUl  zelating  to  tk 
gift  to  the  plaintiffs.  [The  Lord  Justice  read  tk^ 
clause,  and  continued : — J  The  clause  only  indicit» 
"investment"  as  one  of  three  modes  in  which  ^ 
plaintiffs'  share  of  residue  was  to  be  dealt  with;  tk 
other  modes  being  either  accumulation,  or  applicatxv 
in  some  other  way.  The  will  therefore  oontaini  9f 
trust  as  to  investment,  but  only  gives  John  Ewm  • 
power  to  regulate  and  direct  in  which  of  three  nod* 
the  share  of  the  plaintiffs  was  to  be  applied.    In  OT 
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opinion  the  will  contains  no  direction  at  all  that  the 
legacy  to  the  plaintiJQEis  should  be  invested  unless  John 
E^uis  directed  investment;  and  therefore,  in  the 
^fchsence  of  any  direction  by  John  Evans,  T.  H.  Davis, 
Ihe  executor,  could  deal  with  the  plaintiffs'  legacy 
according  to  the  ordinary  law.  In  my  opinion,  there- 
fore, there  is  no  express  trust  to  invest  whatever. 
•  Then  arises  the  inquiry  if  there  is  any  implied 
trust  arising  from  the  peculiar  circumstances  of  the 
case,  viz.,  the  fund  being  in  court  and  an  order 
having  been  made  by  which  the  executor  of  Jane 
Davis,  and  he  alone,  could  receive  the  dividends,  and 
ike  fact  of  his  assent.  I  do  not  wish  to  express  any 
i^pinion  as  to  whether  these  circumstances  created  an 
implied  trust  or  not.  But  assiuning  that  there  was  an 
implied  trust,  the  fact  that  a  legacy  is  coupled  with 
an  implied  trust  does  not  prevent  the  Statute  of  limi- 
tations applying  to  an  action  brought  to  recover  the 
legacy.    An  express  trust  is  outside  the  statute. 

Lopes,  L.  J. — ^I  concur  with  the  other  Lords  Justices. 
I  am  inclined  to  think  that  there  was  no  trust  at  aU, 
either  express  or  implied,  fixed  on  T.  H.  Davis. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Wilde,  Berger,  <i-  Wtld€, 

Solicitors  for  the  respondent,  ClaytoUy  SoUy  &  Fargua. 


Original  motion.  May  13. 

Jones  r.  Insole,  (a.) 

J^radice — Appeal — Final  or  interlocutory  order — Ejc- 
tensifm  of  time  —  Special  circumstances — i?.  S,  C, 
1«83,  ord.  25,  r.  4 ;  ord.  58,  r.  15 ;  ord.  64,  r.  7. 

After  the  expiration  of  twenty-one  days  from  the  date 
tf  the  perfecting  of  an  order  made  under  ord,  25,  r.  4, 
dismissing  a7i  action  on  the  ground  that  the  stateinent  of 
tkim  disclosed  no  reasonable  cause  of  action,  the  plaintiff 
applied  to  the  Court  of  Appeal  for  special  leave  to  appeal 
jrom  such  order,  alleging  a^  a  special  circumstance  that, 
until  the  decision  in  Salamau  v.  Warner,  ante,  p,  547, 
[1891]  1  Q,  B,  734,  it  xoas  doubtful  whether  such  an 
<irder  was  an  interlocutory  or  a  final  order,  and  although 
that  case  had  decided  that  such  an  order  xoas  interlocu- 
iffry,  a  report  of  it  had  not  been  published  before  the  time 
/or  appealing  had  expired  in  the  present  case,  and  that 
the  plaintiff^s  solicitor  had  acted  in  the  belief  that  the 
plaintiff  had  a  year  within  which  to  appeal  from  the  order 
in  question.  The  plaintiff  had  in  fact  already  twice 
amended  his  pleadings,  but  had  not  asked  for  leave  to 
re-Htmend  <U  the  time  when  the  order  now  sought  to  be 
appealed  from  was  made, 

■  The  Court  of  Appeal  (Lindley,  Lopes,  and  Kay, 
L.JJ.)  refused  to  give  special  leave  to  appeal  under  the 
<iffove  circumstances. 

Salaman  v.  Warner,  ante,  p,  547,  [1891]  1  Q.  B. 
*34,  approved. 

Original  motion. 
,  This  was  an  application  by  the  plaintiff  in  the 
action  for  leave  to  appeal  from  an  order  made  by 
^^>  J*,  striking  out  the  plaintiff's  statement  of 
^laim  and  dismissing  the  action  as  against  one  of  the 
defendants,  on  the  groimd  that  the  daim  disclosed  no 
treasonable  cause  of  action  against  that  defendant, 
^^e  twenty-one  days  from  the  date  on  which  the 
^jroer  in  question  was  perfected,  had  expired  on  April 
Xt,  1891, 

^.It  appeared  that  the  plaintiff  had  twice  amended 
ms  statement  of  claim,  and  that  he  did  not  ask  for 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


leave  to  amend  when  the  order  now  sought  to  be 
appealed  from,  was  made. 

MacSwinney,  for  the  applicant. — It  was  only  quite 
recently  decided  by  Salaman  v.  Warner,  ante,  p.  547, 
[1891]  1  Q.  B.  734,  that  an  order  dismissing  an  action 
on  the  ground  that  the  claim  disclosed  no  cause  of 
action,  was  an  interlocutory,  and  not  a  final,  order. 
That  decision  was  not  publl^ed  until  after  the  expira- 
tion of  the  twenty-one  days  from  the  perfecting  of 
the  order  in  the  present  case,  and  was  not  known  to 
the  plaintiff  or  his  solicitor.  Before  that  decision  the 
point  was  doubtful,  and  the  plaintiff's  solicitor  thought 
the  plaintiff  had  a  year  within  which  to  app^. 
Further,  my  client  was  imwell  and  unable  to  attend 
to  business  for  some  time. 

Christopher  James,  contra. 

The  following  cases  were  also  cited :  Standard  Dis" 
count  Co,  V.  La  Grange,  26  W.  R.  25,  3  C.  P.  D.  67 ; 
McAndrew  v.  Barker,  26  W.  R.  317,  7  Ch.  D.  701 ; 
In  re  Blyth  and  Young,  28  W.  R.  266,  13  Ch.  D.  416; 
In  re  Manchester  Economic  Building  Society,  32  W.  R. 
325,  24  Ch.  D.  488,  497 ;  In  re  New  Callao  {Limited), 
31  W.  R.  185,  22  Ch.  D.  484 ;  Trowell  v.  Shenton,  26 
W.  R.  837,  8  Ch.  D.  318,  321 ;  R.  S.  C,  1883,  ord.  58, 
r.  15;  ord.  64,  r.  7. 

Lindley,  L.J. — This  is  an  application  to  extend 
the  time  for  appealing  against  an  order  striking  out 
the  plaintiff's  statement  of  daim  and  dismissing  the 
action  against  one  of  the  defendants.  [His  lordship 
read  ord.  58,  r.  15,  and  ord.  64,  r.  7,  and  continued :—-] 
Special  circumstances  are  therefore  required  to  be 
shown  to  induce  the  court  to  extend  the  time  for 
appealing. 

At  first  I  thought  that  there  had  been  a  mere  slip, 
€tnd  that  justice  would  be  done  by  giving  the  leave 
sought,  on  terms.  But,  having  heard  more  of  the 
case,  I  do  not  think  that  such  leave  ought  to  be 
granted.  It  appears  that  the  plaintiff  has  already 
twice  amended,  and  when  the  order  was  made  in  the 
court  below  dismissing  the  action  the  plaintiff  did 
not  then  ask  for  leave  to  amend. 

It  is  competent  for  him  to  take  one  of  two  courses, 
either  to  apply  as  he  has  done  here  for  leave  to  appeal 
on  terms,  or  else  to  issue  a  new  writ. 

It  appears  to  me  that  in  this  case  justice  will  be 
done  by  leaving  the  plaintiff  to  his  remedy  of  issuing 
a  fresh  writ  in  the  action.  It  is  not  a  case  in  which 
the  plaintiff  is  entitled  to  any  indulgence.  I  agree 
with  what  was  laid  down  in  Salaman  v.  Warner,  that 
an  order  striking  out  a  statement  of  claim  on  the 
^oimE  that  it  discloses  no  cause  of  action  is  an 
interlocutory  and  not  a  final  order. 

Lopes,  L.J. — I  think  this  case  is  not  one  in  which 
we  ought  to  exercise  the  power  given  us  by  ord.  64, 
r.  7.  [His  lordship  read  tnat  rule,  and  contmued : — ] 
I  think  that  the  indulgence  allowed  by  that  rule  ought 
not  to  be  extended  unless  a  strong  case  is  shown.  I 
do  not  think  that  here  a  strong  case  has  been  made 
out.  The  plaintiff's  statement  of  claim  was  struck 
out  as  disclosing  no  cause  of  action  and  the  action 
was  dismissed.  The  plaintiff  has  already  twice 
amended,  and  when  the  order  now  sought  to  be 
appealed  from  was  made  in  the  court  below,  the 
plaintiff  did  not  ask  for  leave  to  amend  his  claim. 

Kat,  L.  J. — I  understand  that .  in  this  case  the 
action  was  brought  against  several  defendants  and 
was  dismissed  as  agamst  one  defendant  because  it 
disclosed  no  cause  of  action  as  against  him.  We  have 
bem  told  that  this  is  not  the  first  attempt  on  the  part 
of  the  plaintiff  to  sue  this  defendant.  The  plaintid 
has  twice  amended  his  statement  of  claim,  and  when 
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///<//  /,A  wt*  '/r»f/  Vntj'^.wff  jf:fm  of  age.  and  the 
/►*.  -/-»,*  //<i,/l,  M  ff#/',  frYuUffif'At  fthoired,  have  been 
/^/    .f'^*^'Y  ft*  ft  lit  f\  ffttt  in  tfr<,Tjtjr  y'^an,  and  some  of 

//,/// A/r,  Vff  ♦>»/•  U^tMii  IffT  lifft. — We  are  entitled  to 
if  4  fftff,\t'  t'ffii\i*imi%Ufm  Jiumey :  //*  r«  Uarrinfjiorij 
fhnnhn  y  A///.//.  ;}.'/  W,  U,  WW,  33  Ch.  D.  523.  The 
/^////«  ,4  //f,  M»'  'Aht'T  «i/|<»  t/;  fthow  we  should  not  have 
^'/y>/.  I  //»»♦-  n,\\  flM«  tritn/;raU,  At  the  very  least  we 
♦*N  #.f,ffM//1  \/if  i\\t%  amount  we  could  have  worked 
rr^^/A  ^#«  ^xtn  tmr  ri/;il';<)  in  January,  18S6,  i.e.,  a  clear 
^  r^  **#f«'  w//rk)fi^.  f  ruly  on  sections  69  and  70  of 
t^^  \muiU  C'laiifM'M  (J(nisoli(mtion  Act,  1845. 

/j/y/////r//,  fr/r  tho  roTiittindorman  and  trustees,  cited 
K/rui'fhm  r,  MHrojrtditun  lUiHway  Co,,  30  W.  R.  663, 

HfiffjarU,  for  the  railway  company. 
JiiiUlttr  replied. 

Chitty,  J.,  stated  the  facts,  and  continued  :— 
Thus  the  result  was  a  sale  of  these  minerals  by 

(a.)  Eeportedby  G.  Rowland  Alston,  Esq.,  Bariister- 
at-Law. 


gotteo 
•Ddtkt 
fiatdier  kji  kl 
tiiekanicdj 
i  adraeil 
4  does  not  i^^ 
1 3T    ayyarrinnnifnt  at  aH  I 
•siL  'ji^    'jc.    wdSoean^  it  would  liel 
:  Tur  jTHr  -ate  xvhie  of  sadi  p 
■•   ii^  Bmud   aetoallT  have  t 
-r   iiBil  nil,  tifep  order,  i.«.,  to 
r  jrm^  in  widd^  the  minenls 
ci  SOIL,  and  tben  give  him  bis  i 
-=21*  T^aas  Ke  oonld  have  woibd 
4  does  not  apply.    Tut 
69  and  70.   Seda0B®i 
2r'  ■^^ii.nt'Trr     i&entiomng  various  vi^f 
iH^viisSEd  in  tbebank  can  be  app&ei 
TST'w-  TnrT*:aes  affect  the   inheritance 
3a:i:   klt  panicnlar  interest,  such  as,  for 
:nrj>r%sc  :f  aaj  penon  under  a  purchase  of 
«F*:cii*i  ^:-  tbe  same  nses.    It  is  the  last  daas 
is  founded,  viz.,  **  On 
absolutely  entitled  to 
*>B.  tc.*-  face  of    it,   the  section  does  set 
a(.c«:rtijtuDeiit,  and  where  apportionmatii 
in  a  fftamte  it  is  specially  directed.    Xov  f 
treats  the  whole  money   ss  bdcngiiif  ^ 
afaeolotely  entitled,  emd  it  mnst  be  read  «td 
«ectioiis.     I  am  satisfied  that  no 
directed.     The  argument  is  that  if  the 
been  taken  the  tenant  for  life  would  hic« 
oat.  and  durmg  the  period  since  he  &ss 
intention  to  work  ui<>m  he  wonld  hs^  < 
the  minerals  to  a  certain  prc^>ortian.  c5~ 
years  he  would  have  got   a 
therefore,  he  ought  to  have  an 
years  paid  him.     But  in  my 
that  the  statute  directs  apportiomiiaa. 
were  adverse  proceedings,  yet  iSbt.  air «« 
ment,  and  the  tenant  for  life  smst  &i^ 
the  power  of  sale  under  like  sattkiDflittt 
the  purchase-money.      Where  tmstos  y 
to  8€ul  the  minerals  impart  from  lii^  its  of  ^ 
the  tenant  for  life    tabea  no  paxt  d  ^' 
Similarly  under  the  Srttlfld  Laid  Abb 
minerals  are   sold   sepanoehr  -dif  laff 
though  unimpeacbayUe  for  wastp.  dm  K 
purchase-money,  nor  in  i^  oasp  of  ft  »— t  ^| 
whole  rent.     I  think  m  flpecial  pnnaffl:  ^^ 
necessary  to  give  him  'die  jiiiiiliii  iwnsff- 
Finally,  I  may  obsum  liKi.  ^&tp-  ^ 
been  in  operatkn  forrr-fiwr  jiwii   Iii«  *" 
of  such  an  appficataoA  beioK  tf^-dvr    liii" 
be  invested  sod  ife  iiimii   paic  n  t^ 
Ufe. 


SoHdton,  C«rwft  r*w^.  «:  HaiT 
MurUmy  for  gS  ^  JE.  Ijom'  £. 
Beale  d'  Ok 


ir*f«* 
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HCtoUBT. 


In  re  Watsox  &  Sons  (Limited). 


High  Court. 


,  Bs: 


^7^T'}  Maxch6,7,10. 

In  re  Watson  &  Sons  (Limited),  (a.) 

ny — Voluntary  liquidation — Committee  of  inspec- 
^  Creditors — Restrictions  imposed  on  voluntary 
dator — Companies  Act,  1862,  ss.  95,  96,  133  {suh- 
m  7),  149,  151 — Companies  {Winding-up)  Act, 
,  ss,  6,  9,  12. 

-  court  may  impose  the  same  restrictions  upon  a 
'ry  liquidator  as  a  liquidator  in  a   compulsory 

-  g  up  would  he  subject  to,  and  also  dispense  with 
ions  imposed  upon  a  liquidaior  in  a  ccrnipulsory 
gup. 

Companies  ( Winding-up)  Act,  1890,  can  he  made 
by  the  court,  by  way  of  analogy,  for  the  purpose  of 
'  restrictions  upon  a  voluntary  liquidator* s  powers. 
f>  of  order  continuing  a  voluntary  tvinaiiig  up 
mpervisiouy  subject  to  the  control  of  a  committee  of 
ton. 

'  fcion. 

was  a  petition  presented  by  a  shareholder, 
as  also  a  creditor,  for  winding  up  the  above- 
company,  which  was  incorporated  in  1887, 
I  nominal  capital  of  £100,000  divided  into 
shares  of  £10  each,  for  the  purpose  of  acquir- 
i  carrying  on  the  business  of  a  general  ware- 
nan,  previously  carried  on  by  Messrs.  Watson  & 

petition  was  presented  on  the  16th  of  February, 
ind  on  the  18th  a  resolution  was  passed  by  the 
-m  that  a  committee  of  creditors  should  be 
-ited,  and  that  the  creditors  should  bear  rate- 
nch  incidental  expenses  as  should  not  be  borne 
company  or  payable  out  of  its  assets. 

-  eneral  meeting  of  the  creditors  was  convened 
bruary  24,  to  determine  the  course  to  be  taken 

petition.  At  this  meeting  the  following  reso- 
was  passed : — 

-  mt  this  meeting  adopt  and  confirm  the  resolu- 
•  rf  the  principal  trade  creditors  on  the  18th  inst., 

tat,  upon  the  information  laid  before  it,  this 
ig  18  of  opinion  that  it  is  advisable,  in  the 
^^  of  the  unsecured  creditors,  that  the  volimtary 
ig  up  of  the  company  should  be  continued  imder 
pervision  of  the  court,  with  Mr.  Miles  as  sole 
fttor,  provided  that  the  committee  of  creditors, 
majority  of  it,  be  appointed  by  the  court  to 
tent  the  imsecured  creditors  in  the  winding  up, 
flie  powers  it  would  have  if  it  were  a  committee 
l)ection  under  the  Companies  (Winding-up)  Act, 
or  that  such  other  directions  be  obtained  from 
nrtas,  in  the  opinion  of  the  solicitor  for  thecom- 
3,  wjQl  afford  to  the  committee  due  facilities  for 
lenting  and  protecting  the  interests  of  the  imse- 
creditors  in  all  matters  in  the  winding  up 
ingthem.*' 

B  resolution  was  approved  by  creditors  for  sums 
nting  to  £41,500. 

February  25  an  extraordinary  resolution  to  wind 
e  company  voluntarily,  with  Mr.  Miles  as  Uqui- 


jjjjff  ?  *  I  was  passed. 


1 51-; 


'^c,  Q.C.,  and  Eve,  for  the  petition,  asked  for  a 
^8ory  order. 

noell,  Q.C.,  and  Jenkins,  for  the  creditors  for 
KK),  asked  that  the  voluntary  winding  up  might 
^ntinued  under  supervision,  with  a  committee 
»gou8  to  the  committee  of  inspection  provided  for 
le  Companies  (Winding-up)  Act,  1890,  s.  9. 

Reported  by  V.  db  S.  Fowke,  Esq.,  Barrister-at- 
Law. 


They  referred  to  In  re  London  Quays  and  Warehouse 
Co.,  16  W,  R.  530,  L.  B.  3  Ch.  App.  394 ;  In  re  Rochdale 
Property  and  General  Finance  Co,,  12  Ch.  D.  775,  27 
W.  R.  Big.  50. 

Osioald,  Alexander,  Ribton,  and  Micklem,  for  the 
company  and  other  creditors. 

Byrne,  Q.C.y  replied. 

Chitty,  J. — ^It  is  plain  in  a  question  of  this  kind 
that  the  court  may  have  regard,  under  the  149th  sec- 
tion, to  the  wishes  of  the  creditors,  and  I  think  I 
ought  to  give  weight  to  the  wishes  of  so  large  a 
majority  as  that  which  I  have  before  me,  asking  for  a 
volimtajy  winding  up  under  supervision.  It  was  said 
that  the  company  has  been  carrying  on  its  business 
at  a  loss  (and  this  forms  a  staple  of  Mr.  Oswald's  argu- 
ment) and,  consequently,  that  there  was  a  case  of 
suspicion  and  a  case  requiring  investigation.  I  am 
not  satisfied  that  the  affidavit  filed  in  support  of  this 
contention  does  present  any  such  case  as  Mr.  Oswald 
attempted  to  raise  in  his  argument  at  the  bar.  The 
compfuiy  has  been  unfortunate,  but  it  is  not  enough 
on  this  question  of  balancing  the  wishes  of  me 
majority  and  the  minority  of  the  creditors  to 
say,  '*  Liasmuch  as  there  have  been  losses  we  have  a 
suspicion  t^ere  is  something  wrong " ;  that  will  not 
do,  for  although  the  court  does  not  require  a  case  of 
misfeasance  or  maladministration  to  be  proved  with 
the  utmost  strictness,  it  will  not  act,  when  balancing 
the  wishes  of  one  portion  of  the  creditors  against  that 
of  another,  upon  suspicion  or  upon  a  mere  assertion 
that  the  affairs  of  the  company  require  investigation. 
What  is  required  is,  that  a  strong  prima  facie  case 
should  be  made  out,  and  although  it  is  plain  that 
imder  the  Act  of  1890  there  are  provisions  whereby  a 
more  searching  investigation  can  be  made  than  there 
were  in  the  Act  of  1862,  yet  I  think  the  Act  of  1890  has 
made  no  alteration  whatever  in  the  principles  upon 
which  the  court  acts  in  reference  to  the  matter  which 
I  am  now  considering.  Thei*efore  if  I  have  jurisdic- 
tion, I  think  that  on  the  facts  it  would  be  right  to 
make  such  an  order  as  is  asked  for  by  the  majoriW. 
But  Mr.  Bibton  argued  that  if  that  was  done  it  would 
be  a  ddegation  of  the  powers  of  the  court.  I  am  of 
opinion  that  the  order  I  propose  to  make,  neither  in 
form  nor  in  substance,  will  amount  to  anything  of  th^ 
kind.  I  treat  the  case  as  if  the  Act  of  1890  had  not 
been  passed,  mentioning,  by  the  way,  that  the  31st 
section  of  the  Act  shows  that  the  Act  does  not  apply 
to  a  winding  up  under  the  supervision  of  the  court. 
Under  the  151st  section  of  tiie  Act  of  1862  it  is  pro- 
vided tiiat  "  where  an  order  is  made  for  winding  up 
subject  to  the  supervision  of  the  court,  the  liquidators 
appointed  to  conduct  such  winding  up  may,  subject 
to  any  restrictions  imposed  by  the  court,  exercise  all 
their  powers  without  tne  sanction  or  intervention  of 
the  court,  in  the  same  manner  as  if  the  company 
were  being  wound  up  tdtogether  voluntarily."  That 
enables  the  court  to  imx>ose  restrictions  upon  the 
exercise  of  the  liquidator's  powers.  The  nature  of 
the  restrictions  is  not  defined;  apparentiy  it  is  left 
entirely  to  the  discretion  of  the  court  to  say  what 
the  restrictions,  if  any,  shall  be.  In  In  re  London 
Quays  and  Warehouses  Co.  Ccdms  and  Selwyn,  L.JJ.» 
imposed  on  the  volimtary  liquidator  the  same 
restrictions  as  an  official  liquidator  would  be  subject  to 
in  a  compulsory  winding  up,  except  so  far  as  the 
court  should  think  fit  to  dispense  with  those  restric- 
tions. That  is  an  authority  for  the  exercise  of  the 
jurisdiction  imposing  restriction.  Now  turning  to 
the  133rd  section  I  find,  under  sub-section  7,  "The 
liquidators  may,  without  the  sanction  of  the  court, 
exercise  all  powers  by  this  Act  given  to  the  official 
liquidator."    Turning  to  the  95th  section,  which  con- 
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High  Cotjkt. 


In  ke  Shaepe. 


High  Coxjbt, 


June  2. 


Chan.  Div* 
North, 

In  rs  Shatipe. 
In   re   BENNETT. 
"Masonic   and    Geneeal    Life   Assuhance   Co. 
(Limited)  v,  Shakpe  and  Othees.  (a.) 

-Company — Wiiiding  up — Estate  of  deceased  director — 
Misfeasance — Payment  of  dividend  cut  of  capital — 
Delay — Stale  demand. 

The  articles  of  association  of  a  limited  company  pro- 
vided (1)  that  interest  at  the  rate  of  five  per  cent,  per 
annum  sJwuld  he  payable  half-yearly  07i  all  money  paid 
071  the  shares  until  otherwise  determined  by  the  directors, 
q,nd  (2)  that  no  dividend  or  bonus  should  be  payable 
except  out  of  the  profits  arising  from  the  business  of  the 
company,  including  the  income  arising  from  paid-up 
capital.  No  profits  were  ever  earned  by  the  company. 
From  1869  to  1878,  when  tJie  Board  of  Trade  interfered, 
the  directors  made  half-yearly  payments  of  interest  or 
■  dividend  at  the  rate  of  five  per  cent,  per  annum  on  the 
.  amount  of  shares  paid  up.  These  payments^  luhich 
amounted  to  £4,500,  xoere  made  out  of  capital.  The 
company  was  ordered  to  be  wound  up  in  1886.  This 
action  was  commenced  in  1890  against  the  representatives 
6f  two  deceased  directors.  Certain  moneys  were  recovered 
from  the  estate  of  one  of  the  deceased  directors  under  a 
compromise  effected  with  the  sanction  of  the  court. 
Certain  moneys  had  been  also  recovered  from  the  sur- 
viving directors, 

.  Held,  that  the  payments  were  made  by  way  of  dividend, 
and  that  the  estate  of  a  deceased  director  was  liable  to  the 
liquidator  for  so  much  of  the  £4,500,  with  interest  at 
four  per  cent,,  as  had  not  been  already  recovered. 

Held,  that  the  delay  was  not  such  as  to  disentitle  the 
liquidator  to  succeed. 

Action. 

This  action  was  brought  by  the  liquidator  of  the 
3£a8onic  and  General  l2fe  Assurance  Co.  (Limited), 
now  in  liquidation,  against  the  representatives  of  two 
deceased  directors,  Captain  H.  A.  Bennett  and  Mr. 
Sharpe,  to  recover  from  their  estates  certain  sums  of 
money  alleged  to  have  been  improperly  paid  out  of 
capital  as  interest  or  dividend  when  the  company  had 
earned  no  profits.  The  said  directors  were  alleged  to 
have  been  guilty  of  misfeasance  or  breach  of  trust.  A 
compromise  having  been  made  with  the  executors  of 
Mr.  Sharpe  with  the  leave  of  the  court,  the  action 
proceeded  against  the  representative  of  Captain 
Bennett  alone.  The  company  was  formed  in  1868, 
and  was  ordered  to  be  wound  up  in  1886.  Captain 
Bennett  was  appointed  a  director  in  1869,  and  held 
that  office  imtil  his  death  in  1883.  No  profit  and  loss 
account  was  ever  made  out,  and,  although  the  com- 
pany never  earned  any  profits,  the  directors  made 
half-yearly  payments  at  the  rate  of  five  per  cent,  per 
annum  on  the  amoimt  of  the  shares  paid  up,  from 
.July,  1869,  to  July,  1878,  when  the  Board  of  Trade 
interfered,  and  the  payments  were  discontinued.  The 
moneys  so  paid  amoimted  to  more  than  £4,500.  The 
liquidator  had  obtained  payments  from  the  surviving 
directors.  Among  the  articles  of  association  of  the 
company  were  the  following: — **(5)  The  capital  of 
the  company  shall  be  allotted  by  the  board  when  and 
as  they  think  fit.  Ever^  applicant  for  shares  shall 
pay  £1  per  share  on  apphcation.  Literest  at  the  rate 
of  five  per  cent,  per  annum  shall  be  payable  half- 
yearly  on  all  moneys  paid  on  the  shares  until  other- 
wise determined  by  the  directors.  (116)  No  dividend 
or  bonus  shall  be  payable  except  out  of  the  profits 

{a,)  Eeported  by  C.  F,  Duncan,  Esq.,  Barrister-at- 
Law. 


arising  from  the  business  of  the  company,  including 
the  income  arising  from  the  paid-up  capitaL" 

Cozens-Hardy,  Q,C,,  and  Swinfen  Eady,  for  the 
plaintiff. — The  directors  have  distributed  dividends 
when  there  were  no  profits,  and  without  calling  in 
professional  assistance:  BanceU  case,  19  W.  E,  291, 
L.  R.  6  Ch.  App.  104 ;  Leeds  Estate  Co.  v.  Shepherd, 
36  W.  R.  322,  36  Ch.  D,  787. 

S,  Hall,  Q,C,,  and  Oswald,  for  the  representative  of 
Captain  Bennett. — ^The  payments  were  made  as  for 
interest  in  accordance  with  article  5,  and  not  as  divi- 
dend. The  demand  is  stale;  twelve  years  have 
elapsed  since  the  last  payment:  In  re  Mammatk 
Gopperopolis  of  Utah,  50  L.  J.  Ch.  11,  29  W.  B.  Dig. 
41 ;  Stringer's  case,  In  re  Mercantile  Trading  Co. 
{Limited),  17  W.  R.  694,  L.  R.  4  Ch.  App.  475. 

NoBTH,   J. — ^I  think    the  plaintiff  must  succeed. 
The  half-yearly  payments    were  made  by  way  of 
dividend,  although  not  only  was  no  profit  ever  made, 
but  there  was  no  year  or  half-year  in  which  the  ex- 
penditure did  not  exceed  the  gross  receipts.    It  is 
true  the  articles  authorize  the  payment  of  interest,  but 
they  do  not  warrant  these  payments,  which  were  made 
by  the  directors  in  pursuance  of  regular  resolutions, 
and  which  were  paid   by  cheques   called   dividend 
warrants,  and  clearly  by  way  of  dividend  and  not  ont 
of  profits.    In  1878  the  Board  of  Trade  interfered, 
and  no  further  payments  were  made,  except  some 
small  amoimts  whicdi  were  due  to  persons  who  had 
not  received  sums  to  which  they  were  entitled  in 
respect  of  previous  half-years.      Further,^  no  steeps 
were    taken    which    sometimes    justify  directors  m 
thii^ing  tiiere  are  profits  when  there  are  not.    There 
were  no  properly  loade  up  accounts.    No  profit  and 
loss  accoimt  was  ever  made  up.     It  is  clear  there  were 
no  profits.     This  case  is  in  line  with  Ranee's  ca*e  and 
the  Leeds  Estate  case^  and  I  am  therefore  of  opinioa 
that  the  directors  are  liable  for  these  payments.    I  da 
not    say    anything     impugning    Captain    Bennett^s 
honesty,  but  these  payments  were  all  wrong.     ALgain, 
ought  I  to  decline  to  grant  relief  to  the  plaintifi 
bemuse  this  demand  is  stale  ?    I  think  I  ought  not. 
The  cases  of  In  re  Mammoth  Gopperopolis  and  Stringer's 
case  have  been  quoted  to  show  that  delay  is  a  biE. 
But  in  In  re  the  Alexandra  Palace  Co,,  30  W.  R.  771. 
21  Ch.  D.  149,  Fry,  J.,  distinguished  those  cases  cm 
the  ground  that  the  facts  of  the  case  then  before  him 
were  such  as  resembled  the  present  case.     In  his 
judgment  his  lordship   said:    **  These  dates  do  not 
differ  materially  from  the  dates,  in  In  re  Mammctk 
Gopperopolis,  in  which  Vioe-ChancellorHall  considered 
that  the  staleness  of  the  demand  was  a  sufficient 
answer  to  the  application  of  the  official  liquidator. 
If  the  two  cases  had  been  precisely  parallel  I  shooM 
have  felt  myself  bound  to  follow  that  decision,  but 
it  appears  to  me  that  they  are  not.     In  that  case  tlie 
directors  had  deduned  a  dividend  upon  the  footing  of 
a  bfidance-sheet,  which  had  been  made  up,  and  whidi, 
I  think,  accordbig  to  the  view  of  the  Vioe-Chanodlor, 
was  made  up  in  a  hon^  fide  manner,  although  that 
might  be  grave  questions  as  to  the.  propriety  of  it. 
He  considered  that  tiie  liquidator's  application  was  m 
fact  an  attempt  to  unravd  the  balance-sheets  wbkl 
had  been  passed  and  acted  upon,  and  I  observe  tbst, 
in  stating  the  considerations  which  led  him  to  the 
conclusion  that  the  demand  was  stale,  he  dweUs  a 
the  first  place  on  the  nature  of  the  demand.     Similsr 
observations  apply    to    Stringer's  .  ccue.      There  tn 
attempt  was  made  to  compel  a  director  to  repays 
dividend  said  to.  have  been  paid  out  of  capital,  bj 
means  of  attacking  three  items  in  a  balance-sheet 
which  had  been  pa^ed  and  acted  upon.    Theie,  s2»i 
the  court  thought  that  the  delay  was  a   suffideBt 
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amswer.  In  the  present  case  there  is  nothing  of  that 
sort.  The  transaction  stands  disclosed  in  the  simplest 
way.  There  is  no  balance-sheet;  which  it  can  be  for  u 
moment  suggested  induced  the  directors  to  come  to 
the  condosion  that  there  were  divisible  profits.  It  is 
a  simple  case  in  which  the  capital  of  the  company  or 
the  moneys  borrowed  by  the  company  were  applied 
in  the  payment  of  that  which,  according  to  the  plain 
terms  of  the  articles  of  association,  could  be  paid  only 
out  of  profits.'* 

Although  here  it  is  true  the  payments  were  made 
long  ago,  no  material  evidence  has  been  lost  by  the 
delay,  and,  although  Captain  Bennett  is  dead,  there  is 
nothing  to  show  that  there  would  have  been  any 
defence  available  which  is  not  now  before  the  court. 
Again,  this  demand  is  not  barred  by  any  statute,  and 
there  is  nothing  else  which  can  bar  it.  Even  assuming 
that  the  liquidator  has  been  dilatoiy,  I  do  not  see  why 
the  creditors  are  to  lose  their  rights,  although  if  I 
thought  the  parties  proceeded  against  were  prejudiced 
by  the  delay,  I  might  relieve  mem,  but  it  is  not  so 
here.  The  plaintiff  is  entitled  to  judgment  for  so 
much  of  the  £4,500,  with  interest  at  4  per  cent.,  as 
•has  not  been  already  recovered. 

Solicitors  for  the  plaintiff,  Hicklin,  Washington,  & 
Pctssmore, 

Solicitors  for  the  defendants,  Smithy  Stenningy  <fe 
Croft ;  Johnson,  WeatheraU,  (fc  Johnson^ 


Cocksedge  v.  Meteopolitan  Coal  Consumers' 
Association  (Limited),  (a.) 

Company — Action  for  rescission — Winding-up  order — 
Practice — Statement  of  claim — Afnendment  after  com" 
mencement  of  winding  up. 

In  an  action  against  a  company  for  rescission  of  a 
contract  to  take  shares,  the  plaintiff  cannot,  after  the 
aymmenjcemeni  of  the  winding  up  of  the  company,  raise, 
hy  amendment  of  his  statement  of  claim,  a  ground  for 
relief  distinct  from  those  raised  in  his  original  statement 
of  claim. 

Point  of  law. 

On  the  7th  of  February,  1889,  the  defendants,  the 
Metropolitan  Coal  Consumers'  Association  (Limited) 
and  F.  D.  LesHe,  the  alleged  promoter  of  the  com- 
pany, issued  a  prospectus  invitmg  an  application  for 
shares.  On  the  Uth  of  February,  1889,  the  plaintiff 
applied  for  shares,  and  on  the  19th  of  February,  1889, 
the  same  were  allotted  to  him.  On  the  18th  of  April, 
1889,  the  plaintiff  commenced  proceedings  against  the 
defendants  for  rescission  of  the  contract  to  take 
shares,  and  for  rectification  of  the  register  of  the 
members  of  the  company,  and  on  the  9ui  of  Ang^t, 
1889,  delivered  his  statement  of  claim,  and  therein 
alleged  that  the  prospectus  contained  certain  mis- 
representations of  material  facts,  and  that  other 
material  facts  had  been  suppressed.  On  the  13th  of 
November,  1889,  a  petition  was  presented  to  wind  up 
the  company.  On  the  2sd  of  December,  1889,  the 
defendants  delivered  their  statements  of  defence.  On 
the  23rd  of  December,  1889,  the  plaintiff  amended  his 
statement  of  claim  by  adding  an  allegation  that  the 
allotment  of  shares  to  him  was  invalid,  inasmuch  as 
it  had  been  made  by  persons  not  duly  appointed  and 
not  having  the  powers  of  directors.  On  the  20th  of 
January,  1890,  an  order  was  made  to  wind  up  the 

(a.)  Beportcd  by  J.  Winkfield,  Esq.,  Barrister-at- 
Jjaw. 


company.  The  defendant  company  subsequently 
amended  their  statement  of  defence,  and  submitted 
that,  as  to  the  matter  alleged  for  the  first  time  in  the 
plaintiff's  amended  statement  of  claim,  the  plaintiff 
was  not,  having  regard  to  the  said  order  for  winding 
up,  entitled  to  any  relief,  and  that  the  plaintiff  had, 
as  to  such  matter,  lost  all  right  to  relief  by  his  laches 
and  delay. 

The  point  of  law  thus  raised  by  the  defendant 
company  now  came  on  for  hearing  before  the  trial  of 
the  action  upon  the  merits  of  the  case. 

Warmington,  Q,C,,  and  ff,  Terrell,  for  the  defend* 
ant  company. — The  amendment  is  in  the  nature  of  a 
new  and  independent  action,  and  cannot  be  maintained 
after  the  commencement  of  the  winding  up,  since  the 
rights  of  creditors  have  intervened :  Whitehouse's  case, 
15  W.  R.  892,  L.  R.  3  Eq.  790 ;  Oakes  v.  Turquand, 
325,  16  W. "^^         -      ~ 


R.  H.  L.  Dig.   15 ;  Beese 
V.    Smith,  17  W.  R.    1042, 


L.  R.  2  H.  L 

Jiitfer  Silver  Mining  Co* 
L.  R.  4  H.  L.  64. 

Marten,  Q.C,  and  Ashton  Cross,  for  the  plaintiff. — 
The  directors  had  the  power  to  cancel,  and  ought  to 
have  cancelled  the  allotment  at  the  commencement  of 
the  action  upon  the  ground  for  relief  alleged  by  the 
plaintiff  for  the  first  time  in  his  amended  statement  of 
claim,.  The  plaintiff  can  rely  on  such  ground 
although  it  was  not  alleged  until  after  the  commence- 
menj;  of  the  winding  up  :  Wrighfs  case,  20  W,  R,  45, 
L.  R.  7  Ch.  App.  00, 

Kekewich,  J. — It  is  now  settled,  according  to 
Oakes  v.  Turquand  and  other  cases,  including  the  case 
of  Beese  Biver  Silver  Mining  Co,  v.  Smith,  that  a 
contributory — ^that  is,  the  person  whose  name  appears 
on  the  registered  list  of  members  of  a  company — 
cannot,  after  a  winding-up  order,  when  the  rights  of 
creditors  for  the  first  time  intervene,  assert,  by  legal 
proceedings,  a  title  to  be  relieved  from  his  liability  on 
the  ground  of  misrepresentation  or  on  any  other 
groimd  which,  according  to  law,  would  avoid  the 
contract.  And  it  is  also  settled  by  the  same  authori- 
ties that,  if  he  has  commenced  proceedings  before 
the  commencement  of  the  winding  up — before,  in  this- 
case,  the  presentation  of  the  petition — ^he  is  entitled 
to  relief  either  by  leave  of  the  court  in  that  action, 
or,  if  it  may  be  more  conveniently  given,  in  the  wind- 
ing up;  but  he  is  entitle  to  that  relief,  notwith- 
standing the  winding-up  order,  if  he  can  prove  the 
facte  on  which  his  tiUe  to  relief  depends. 

A  shareholder  is  entitled  to  relief  if  he  institutes  • 
legal  proceedings,  having  good  grounds  for  them, 
before  the  commencement  of  the  winding  up.  Does 
that  mean  that,  as  long  as  he,  issues  a  writ  for  the 
purpose  of  obtaining  the  relief,  he  is  entitled  to 
obtain  that  relief  in  the  end,  notwithstanding  that 
there  is  no  hint  in  the  indorsement  on  his  writ  of  the 
particular  ground  of  complaint  on  which  he  ulti- 
mately is  able  to  succeed,  or,  if  the  case  has  gone  a 
step  farther,  notwithstanding  that  the  statement  of 
claim  has  not  alleged  that  only  ground  for  avoiding 
the  contract  which  the  court  has  eventually  to  decide  ? 

It  seems  to  me  that  when  the  House  of  Lords  held, 
in  Oakes  v.  Turquand,  that  a  man  may  save  his  right  ■ 
by  the  institution  of  legal  proceedings,  it  held  that 
he  may  do  it  by  claiming  relief  on  the  grounds  put 
forward  at  the  commencement  of  the  action  and  per- 
sisted in  to  the  end.  If  it  were  not  so,  there  would 
be  an  encouragement  to  persons  who  thought  the 
company  in  which  they  held  shares  was  not  in  a  safe 
condition,  simply  to  issue  a  writ  or  to  deliver  a  state- 
ment of  claim,  made  as  strong  as  circimistanoeS' 
permit,  and  then  to  take  their  ckance  of  making  it 
better  and  stronger  afterwards;  or,  to  put  it  in 
another  way,  the  rights  of  creditors  which,  according^- 
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to  the  setiled  law,  are  now  protected  against  the 
claims  of  persons  who  bethink  themselves  of  their 
rights  after  the  commencement  of  the  winding  up, 
would  be  protected,  not  against  them,  but  womd  be 
liable  to  be  interfered  with  by  persons  who  really  had 
not  discovered  their  rights  at  all,  but  were  only  per- 
haps grumblers  up  to  uiat  date,  and  imable  to  formu- 
late their  complamt  in  legal  manner.  **  Legal  pro- 
ceedings *'  must,  I  think,  mean  legal  proceedings  based 
upon  a  precise  foundation  on  which  the  claim  to  relief 
is  built  up  and  on  which  it  eventually  stands.  J. 
think  the  different  allegations  in  any  case  of  avoiding  a 
contract  must  be  treated  as  in  all  respects  distinct.  I 
think  the  test  of  that  is  this,  that  no  amount  of 
insufficient  allegation  will  make  one  sufficient.  If  a 
man  seeks  te  avoid  a  contract  on  five  or  six  different 
grounds,  one  is  obliged  te  take  them  separately.  If 
he  fails  upon  one,  two,  three,  four,  five,  and  six,  he 
fails  aUogether ;  if  he  succeeds  upon  one,  he  succeeds  at 
once,  and  the  other  five  need  not  be  tried ;  and  the 
«ame  applies  to  any  one  of  the  others.  But  no  amount 
•of  approximate  success  on  all  six  would  justify  the 
court  in  making  a  decree  in  his  favour.  That  is 
another  way  of  showing,  I  think,  that  the  allegations 
must  be  regarded  as  distinct. 

Here  I  have  an  allegation  that  the  allotment  was 
invalid,  inasmuch  as  it  was  made  by  persons  not  duly 
'iippointed  and  not  having  the  powers  of  directors.  It 
is  impossible,  to  my  mind,  to  conceive  any  allegation 
more  distinct  than  that  is,  from  an  allegation  that  the 
prospectus  contained  misrepresentations  of  fact.  I 
think  the  plaintiff  is  introducing  an  entirely  new 
.ground  for  relief.  To  my  mind  Wrighfe  case^  upon 
which  Mr.  Marten  has  relied,  has  not  assisted  mm. 
The  ratio  decidendi  in  that  case  was  this,  that  before 
the  commencement  of  the  winding  up  the  contract  be- 
tween the  shareholder  and  the  company  had  been 
determined — determined  by  the  shareholder  himself 
on  one  ground,  and  determined  by  the  directors  on 
Another  ground.  It  was  impossible,  said  the  Lord 
Chancellor,  for  him  afterwards  to  claim  to  be  a  share- 
liolder,  although  he  had  only  determined  the  contract 
on  one  ground.  Therefore  he  was  at  lib^i^y  to  insist 
upon  the  determination  of  the  contract  on  g^unds 
which,  though  not  known  to  him,  had  influenced  the 
directors.  That  is  a  case  of  a  peculiar  character,  and 
does  not  at  all  apply  to  a  case  like  this,  where  there 
has  been  no  determination  of  the  contract  before  the 
commencement  of  the  winding  up.  I  think  that  the 
plaintiff  is  not  entitled  to  any  rehef  in  respect  of  the 
groimd  which  he  has  attempted  to  introduce  by 
amending  his  statement  of  claim. 

Solicitor  for  the  plaintiff,  Edward  Lawrance  Bayer, 

^Solicitors  for  the  defendant  company,  Lumley  & 
LumUy. 


Q.  B.  Div.  (Denman  I  t  i    i  o  on 

imdWill^,JJ.)      f  July  13,  20. 

Cleaver  v.  Mutual  Reserve  Fund  Life  Asso- 
ciation, (a.) 

Insurance^  life — Policy  for  benefit  of  wife  of  iimired 
— Murder  of  insured  by  wife — Right  of  executors  of 
insured  to  recover  insurance  moneys — Trif^t  for  wife 
— Public  policy  —  Married  Women^s  Property  Act, 
1882  (45  t&  46  Vict.  c.  75),  «.  11. 

IVhere  a  man  insures  his  life  for  the  benefit  of  his 
wife,  by  virtue  of  section  11  of  the  Married  Women's 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 
rister-at-Law. 


Proj)erty  Ad,  1882,  a  trust  is  thereby  created  in,  favow 
of  the  wife,  and  the  insurance  moneys  form  no  jparl  of 
the  estate  of  tlie  insured.  If,  therefore,  the  wife  mnrdm 
the  insured,  his  executors  cannot  maitUain  an  adion 
on  the  policy  against  tlie  insurers,  such  an  action  being 
for  the  benefit  of  tlie  wife,  and  it  being  cotdmry  to 
public  policy  that  she  should  profit  by  her  crime.  The 
question  whiether  or  not  sJie  knew  of  the  existence  of  the 
policy  before  she  committed  the  murder  is  immaterial. 

Fauntieroy's  case  (Amicable  Society  t*.  BoUand),  4 
Bligh  N.  R.  l^,  followed. 

Question  of  law  stated  for  the  opinion  of  the  comt 
under  R.  S.  C,  ord.  34,  r.  2. 

On  the  3rd  of  October,  1888,  James  Maybrick 
effected  an  insurance  upon  his  life  with  the  defoidaati 
for  £2,000  for  the  benefit  of  his  wife,  Florence  £.  May- 
brick.  The  policy  provided  that,  for  the  oonsiden- 
tions  therein  mentioned,  the  association  received 
James  Maybrick  as  a  member,  and  that  ^'  there  shall 
be  payable  to  Florence  E.  Maybrick,  wife,  if  living  at 
the  time  of  the  death  of  the  said  member,  otherwiie 
to  the  legal  personal  representatives  of  the  add 
member,  the  sum  of  £2,000  sterling  within  ninety 
days  after  receipt  of  satisfactory  evidence  to  the  asso- 
ciation of  the  death  of  the  said  member." 

James  Maybrick  died  on  the  11th  of  May,  1889. 

In  August,  1889,  at  the  Liverpool  Assizes,  Florence 
£.  Maybrick  was  indicted  for  the  wilful  murder  of 
James  Maybrick,  her  huf>band,  by  the  administration 
of  poison  to  him,  and  was  convicted. 

Mer  sentence  was  afterwards  commuted  to  one  of 
penal  servitude  for  life. 

This  action  was  brou«^ht  to  recover  the  moneys  doe 
under  the  policy,  the  plaintiffs  being  Richard  Cleaver, 
who  sued  as  assi^ee  of  the  policy  from  Mrs.  Mav- 
brick,  and  as  admmistrator  of  her  property  under  tie 
Act  of  1870  "  to  Abolish  Forfeitures  for  Treason  and 
Felony"  (33  &  34  Vict.  c.  23),  and  Thomas  and 
Michael  Maybrick,  who  sued  as  execntors  under  tlie 
will  of  James  Maybrick. 

The  plaintiffs'  case,  so  far  as  it  rested  upon  the 
rights  of  Cleaver,  was  abandoned  at  the  present  hev- 
ing. 

The  question  of  law  ux>on  which  the  opinion  of  the 
court  was  desired  was  *'  whether,  if  it  be  proved  that 
the  said  James  Maybrick  died  from  poison  intention- 
ally admimstered  to  him  by  the  said  Florence  £. 
Maybrick,  that  would  afford  a  defence  to  this  aotioa 
(c)  as  against  the  plaintiffs  Thomas  Maybrick  ani 
^chael  Maybrick  as  executors  of  the  said  Jama 
Mfi^brick,  deceased." 

The  Married  Women's  Property  Act,  1882,8.11. 
provides  that  *'  a  policy  of  assurance  effected  by  any 
man  on  his  own  life,  and  expressed  to  be  for  the 
benefit  of  his  wife  or  of  his  children  ....  ahaH 
create  a  trust  in  favour  of  the  objects  therein  named, 
and  the  moneys  payable  under  any  such  policy  shaD 
not,  so  long  as  any  object  of  the  trust  remains  onper- 
formed,  form  part  of  the  estate  of  the  insured  or  he 

subject  to  his  debts The  insured  may  hj 

the  policy,  or  by  any  memorandum  under  his  hand, 
appoint  a  trustee  or  trustees  of  the  moneys  payaHe 

under  the  policy In  default  of  any  snch 

appointment  of  a  trustee  such  policy,  immediately  on 
its  being  effected,  shall  vest  in  the  insured  and  ha 
legal  personal  representatives  in  trust  for  the  puiposei 
aforesaid.  .  ,  .  The  receipt  of  a  trustee  or  trus- 
tees duly  appointed,  or,  in  default  of  any  such 
appointment,  the  receipt  of  the  legal  personal  repre- 
sentative of  the  insured,  shall  be  a  discharge  to  the 
office  for  the  sum  secured  by  the  policy." 

Sir  Charles  Russell,  Q.C.  {Pickford  and  A.  G.  SItti 
with  him),  for  the  plaintiffis. — ^Assuming  that  Mit 
Maybrick  murdered  her  husband,  that  does  not  afletf 
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-ihe  liability  of  the  defendants  to  pay  the  amount  due 
on  the  policy.  The  executors  of  the  deceased  are  the 
persons  who  are  entitled  to  receive  the  money  and  to 
^ve  a  yalid  discharge  to  the  defendants  under  section 
11  of  the  Married  Women's  Property  Act,  1882.  We 
-are  entitled  to  assume,  in  the  absence  of  evidence  to 
the  contrary,  that  Mrs.  Maybrick  was  not  aware  of 
the  existence  of  the  policy ;  that  being  so,  she  could 
not  have  murdered  her  husband  with  the  object  of 
obtaining  the  insurance  money,  and  therefore  the 
defendants  cannot  be  relieved  on  the  grounds  of 
public  policy.  Fauntleroy^s  case  {Bolland  v.  Disney)^  3 
Buss.  351,  4  Bligh  N.  B.  194,  is  no  authority  in  the 
present  case.  There  the  assured  himself  had  committed 
an  act  whereby  the  assurers  wero  prejudiced;  here 
the  act  was  done  by  a  person  who  was  not  aware  that 
she  would  benefit  by  it,  and  in  principle  the  case  is  the 
same  as  if  Mr.  Maybrick  had  been  poisoned  by  a  per- 
.  son  who  was  a  total  stranger  to  the  policy. 

He  also  referred  to  Ciift  v.  Schwabe,  3  C.  B. 
437:  Moore  Y.  Woohey,  3  W.  B.  66,  4  E.  &  B.  243; 
Du/aur  v.  Professional  Assurance  Co,,  25  Beav.  599, 
7  W.  B.  Dig.  51,  56;  Prince  of  Wales  Association  Co, 
"V.  Palmer,  ibid,  605 ;  Horn  v.  Anglo- Australian  As- 
suranee  Co,,  9  W.  B.  359,  7  Jur.  N.  S.  673. 

Sir  Edward  Clarke,  S,G.  {Hextall  with  him),  for  the 
defendants. — The  executors  have  no  interest  in  the 
insurance  money  as  representing  the  deceased,  for  by 
section  11  of  the  Married  Women's  Property  Act, 
1882,  it  forms  no  part  of  his  estate.  The  only  way 
in  which  the  executors  can  claim  is  as  trustees  for 
Mrs.  Maybrick,  and  their  case  is  governed  by 
JFaunUeroy^s  case.  [Wills,  J. — Section  11  says  that 
the  moneys  shall  not  form  part  of  the  estate  of  the 
insured  **  so  long  as  any  object  of  the  trust  remains 
unperformed."  Is  not  the  object  of  the  trust  gone 
since  Mrs.  Msiybiick  is  civilly  dead?]  Mrs.  May- 
brick's  right  (if  any)  arose  immediately  upon  her 
husband's  death;  she  did  not  become  dead  in  law 
ttntil  her  conviction,  and  there  is  no  relation  back. 
Asgnming  that  she  was  not  aware  of  the  existence  of 
the  policy  (which  is  very  improbable),  yet  she  cannot 
oome  into  court  to  profit  by  her  own  wrong — to  get 
£2,000  which  has  come  to  her  because  she  committed 
A  murder.  It  would  be  dangerous  to  say  that  a 
minute  inquijnr  into  the  question  of  her  knowledge  is 
necessary.  To  allow  her  to  succeed  would  be  to 
zemove  a  restraint  against  crime,  and  that  is  contrary 
to  public  policy :  per  Lord  Lyndhurst,  4  Bligh  N.  B., 
At  p.  211. 

Pickfard,  in  reply. — In  Fauntleroy^s  case  it  is  clear 
Hihat  liord  Lyndhurst  attached  importance  to  the  fact 
of  knowledge  of  the  effect  of  the  6rime  on  the  con- 
tract of  the  assurers.  There  is  no  such  knowledge 
liere,  and  this  case  is  therefore  outside  Lord  Lylid- 
}itu*8t's  decision. 

Denican,  J. — In  this  case  the  question  put  to  us 
must  be  answered  in  favour  of  the  defendants.  The 
Acstion  was  brought  by  several  plaintiffs,  but  counsel 
liave  argued  it  upon  their  strongest  ground — that  is, 
upon  the  case  so  far  as  it  rests  upon  the  rights  of 
Thomas  and  Michael  Maybrick,  two  of  the  plaintiffs, 
Tvho  are  the  legal  persoiud  representatives  of  James 
Jltfaybrick.  James  Maybrick,  we  are  to  take  it,  was 
murdered  by  his  wife,  Florence  E.  Maybrick,  in  April, 
1889.  Now,  these  personal  representatives  bring  this 
Action,  not  in  their  capacity  of  personal  representa- 
tives of  the  deceased  and  for  the  benefit  of  his  estate, 
but  because,  by  virtue  of  the  Married  Women's 
Property  Act,  1882,  they  have  become  trustees  of  the 
.  xnoneys  payable  under  this  policy  for  the  benefit  of 
the  wife.  It  requires  no  argument  to  show  that  such 
trustees  are  in  no  better  position  than  their  cestui  que 
irust.    I  need  not  go  through  the  provisions  of  the 


Married  Women's  Property  Act  on  the  subject  except 
to  say  that  these  are  the  proper  persons  to  sue  under 
section  11.  As  regards  public  policy,  the  question  is 
exactly  the  same  whether  she  or  they  sue.  The 
objection  which  is  taken  is  that  neither  she  nor  they 
can  sue  upon  this  policy  of  assurance  upon  the  life  of 
the  husband  for  the  wife's  benefit,  when  the  wife  has 
been  convicted  of  the  murder  of  her  husband. 

The  only  case  which  is  really  in  point  is  that  which 
appears  in  the  court  below  as  Bolland  v.  Disney^  3 
Buss.   351,  and  in  the  House  of  Lords  as  Amicable 
Society  y.   Bolland,  4:  Bligh  N.  B.  194.     That  was  a 
curious  case,  and  not  in  every  respect  like  the  present. 
There  Fauntleroy  had  insured  his  life  and  had  after- 
wards committed  forgery,  which  was  then  a  capital 
offence,  and  been  executed.    The  action  was  brought 
by  his  assignees  upon  the  policy.    Sir  John  Leach, 
M.B.,  held  that  the  action  could  be  maintained.    His 
decision  went  upon  the   narrow  ground  that   '*  to 
avoid  the  obligation  to  pay  the  act  of  the  party  in- 
sured which  produced  the  event  must  be  done  fraudu- 
lently for  the  purpose  of  producing  the  event,"  and 
Fauntleroy  comd  not  be  supposed  to  have  had  that 
view  in  committing  forgery,  although  it  was  a  capital 
crime.    But  the  House  of  Lords  to<^  a  different  view, 
and  the  real  ground  of   their  decision  covers   the 
present  case.    Some  of  the  words  of  Lord  Lyndhurst's 
judgment  are  wortii  quoting.    He  says,  *'  It  appears 
to  me  that  this  resolves  itsdf  into  a  very  plam  and 
simple  consideration.      Suppose  that  in  the  policy 
itself  this  risk  had  been  insured  against — that  is,  that 
the  party  insuring  had  agreed  to  pay  a  sum  of  money 
year  by  year,  upon  condition  that,  in  the  event  of  his 
committing  a  capitid  felony,  and  beinff  tried,  con- 
victed, and  executed  for  that  felony,  nis  assignees 
shall  receive  a  certain  sum  of  money — is  it  possible 
that  such  a  contract  could  be  sustained  ?    Is  it  not 
void  upon  the  plainest  principles  of  public  policy  ?  " 
No  doubt  Lora  Lyndhurst  was  discussing  the  case 
before  him,  but  I  think  that  those  remarks  apply  here 
also,  and  indeed  that  this  is  an  a  fortiori  case.     He 
goes  on:  *' Would  not  such  a  contract  (if  available) 
take  away  one  of  those  restraints  operating  on  the 
minds  of  men  against  the  commission  of  crimes — 
namely,  the  inter^t  we  have  in  the  welfare  and  pros- 
perity of  Ou^  connections.    Now,  if  a  policy  of  that 
description,  with  such  a  form  of  condition  inserted  in 
it  in  express  teirms,  cannot,  on  grounds  of  pubUo 
policy,  be  sustained,  how  is  it  to  be  contended  uiat  in 
a  poHcy  expressed  in  such  terms  as  the  present,  and 
after  the  events  which  have  happened,  tiiat  we  can 
sustain  such  a  n1a.im  p    Can  we,  in  considering  this 
policy,  give  to  it  the  effect  of  that  insertion,  which,  if 
express^  in  terms,  would  have  rendered  the  policy, 
so  far  as  that  condition  went  at  least,  altogether 
void."     Applying  that  reasoning  here  you  would  have 
to  insert  a  condition  in  the  policy  that  the  wife  or  her 
trustees  might  sue  on  this  x>olicy  even  if  the  death  of 
the  insured  had  been  caused  by  an  act  of  murder  on 
the  part  of  the  wife.     Put  that  way,  the  case  is  really 
a  stronger  one  than  Fauntieroy's.     Can  these  persons 
be  allowed  to  sue  when  the  death  has  been  brought 
about  by  the  person  for  whom  they  sue  ?     I  do  not 
think  that  the  law  allows  that.     I  think  that  Lord 
Lyndhurst's  *'  short  and  plain  ground  "  applies  here, 
and  that,  upon  that  ground,  this  action  fails. 

Wills,  J.— I  am  of  the  same  opinion.  The  proper 
way  to  look  at  this  action  is  to  regard  it  as  havmg 
been  brought  the  day  after  the  death  of  James  May- 
brick, and  we  are  to  assume  that  his  death  was  caused 
by  his  wife.  The  effect  of  a  policy  in  this  form  is,  by 
virtue  of  tiie  Married  Women's  Property  Act,  1882, 
to  create  a  trust  for  Mrs.  Maybrick,  ;  If  the  money 
had  been  paid  to  the  executors  immediately  after  the 
death  there  would  have  been  a  bare  trust  for  her,  and 
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she  would  have  heen  entitled  to  have  it  handed  over 
to  her.  The  trusts  imposed  upon  a  curator  or  ad- 
ministrator under  the  Felon  Act,  1870,  only  relate  to 
property  to  which  the  felon  is  really  entitled,  and  the 

'  provisions  of  that  Act  are,  therefore,  outside  the  ques- 
tion which  we  have  to  decide.  •  This  must  be  looked 
on  as  an  action  by  trustees  for  Mrs.  Maybrick's  bene- 
fit. Is  it  a  sufficient  defence  to  say  that  she  murdered 
her  husband  without  also  saying  that  she  murdered 
him' in  order  to  obtain  the  policy  moneys  ?  I  think  it 
is  sufficient.  The  case  was,  in  my  opinion,  rightly 
defended  upon  the  grounds  of  public  policy.     Is  it 

'  possible  to  conceive  a  case  to  which  considerations  of 
public  policy  apply  with  greater  force  than  the 
present?  It  is  tnie  that  some  of  the  observations  of 
Lord  Lyndhurst  in  Fauntleroy*s  case,  where  he  is  ex- 

Slaining  why  the  claim  was  contrary  to  public  policy, 
o  not  apply  here,  because  in  that  case  there  was 
'  knowledge  of  the  existence  of  the  policy  on  the  part 
'  of  the  assured,  while  in  the  present  case  we  must 
'  assume  that  Mrs.  Maybrick  had  no  such  knowledge. 
I  do  not  think  that  the   issue  can   depend    upon 
whether  she  had  that  knowledge  or  not.    It  would  be 
very  dangerous,  in  mv  opinion,  to  allow  that  question 
to  be  raised.    It  would  be  almost  impossible  to  ascer- 
^'  tain  how  much  or  how  little  she  knew.     But  the 
ground  of  public  policy  is  wider  than  Sir  Charles 
Bussell  contended.    The  proper  way  to  state  it  here 
is  that  a  person  who  commits  muider  shall  not  be 
allowed  to  benefit  by  his  crime,  and  to  say  that  that 
broad  principle  can  be  defeated  by  showing  that  the 
motive  for  the  crime  was  not  to  obtain  the  money 
would  be  to  greatly  impair  its  efficacy.    For  these 
reasons  I  think  that  the  defendants'   contention  is 
right. 

Solicitors    for    the     plaintifEis,     STiarpey     Parker, 
Pritchardy    &    Sharpe,   for   Cleaver,  Holden,  &    Co,, 
.  Liverpool. 

Solicitors  for  the  defendants,  Bohinson  &  Stannard. 


Q.B.Div.(Dayaiidl  ^  ^1  20. 

,  Lawrance,  J  J.)      f  ^ 

Barlow  v,  Terrett.  (a.) 

Nuisance, —  Unsound  meat  —  Order  for  destruction — 
Penalty  on  persati  to  whom  such  meai  "belongs — Ex- 
posure  for  sale — Nuisances  Removal  Act,  1863  (26  <fc 
27  Vict.  c.  117),  «.  2.  . 

The  appellant,  a  fatyner  in  the  country,  sent  meat 
which  he  knew  to  he  unsound  to  a  salesman  in  London 
.  for  the  purpose  of  beiiig  sold.  The  salesman  never  ex- 
posed the  meat  for  sale,  hut  showed  it  to  the  inspector  of 
nuisances,  who  took  it  away  and  obtained  a  justice's  order 
for  its  destruction, 

*  Held,  thai,  there  having  been  no  sale  or  exposure  for 
sale,  the  appellant  could  not  be  convicted  under  section  2 
of  the  Nuisances  Removal  Act,  1863. 

Case  stated  under  20  &  21  Yict.  c.  43  and  42  &  43 
Vict.  c.  49,  8.  33. 

On  the  7th  of  October,  1890,  the  appellant,  who 
was  a  farmer  in  the  country,  sent  some  meat,  which 
he  knew  to  be  imsound  and  unfit  for  human  food,  to 
a  salesman  in  the  London  Central  Meat  Market,  for 
the  purpose  of  being  sold.  The  salesman  unpacked 
the  meat,  but  never  exposed  it  for  sale,  and  early  on 
.  the  next  morning  he  spoke  to  the  respondent,  the 
inspector  of  nuisances,  and  directed  his  attention  to 
it. .  The  inspector  took  the  meat  away,  and  on  the 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister-at- 
Law.' 


same  day  an  order  was  made  by  a  jusUoe  that  it 
should  be  destroyed. 

The  inspector  then  laid  an  information  and  took 
out  a  summons  against  the  appellant,  under  section  2 
of  the  Nuisances  Removal  Act,  1863,  charging  him 
with  being  the  person  to  whom  did  belong  the  carcase 
of  a  lamb  and  two  pieces  of  meat,  to  wit,  veal»  which 
were  unlawfully  deposited  in  the  London  Central 
Meat  Market  for  the  purpose  of  sale,  and  intended 
for  the  food  of  man,  the  same  being  diseased,  un- 
soimd,  unwholesome,  and  unfit  for  the  food  of  man. 

Section  2  of  the  Nuisances  Removal  Act,  1863, 
enacts  that  the  inspector  of  nuisances  may  at  all 
reasonable  times  inspect  and  examine  any  meat 
"  exposed  for  sale,  or  deposited  in  any  place  for  the 
purpose  of  sale  or  of  preparation  for  sale,  and  intended 
for  the  food  of  man " ;  and  in  case  any  such  meat 
shall  appear  to  him  to  be  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  he  may 
take  it  away  and  obtain  a  justice's  order  for  ib 
destruction;  and  '^the  person  to  whom  such  .  .  . 
meat  .  .  .  belongs  or  did  belong  at  the  time  of  sale 
or  of  exposure  for  sale,  or  in  whose  possession  or  on 
whose  premises  the  same  is  found,"  shall  be  liable  to 
a  fine  or  imprisonment. 

The  summons  was  heard  before  an  alderman  of  the 
City  of  London,  who  convicted  the  appellant  and 
stated  this  case. 

Toller,  for  the  appellant. — ^The  conviction  is  wrong. 
The  owner  of  unsound  meat,  as  distinguished  frooi 
the  person  on  whose  premises  it  is  found,  cannot  be- 
convicted  under  this  section  unless  there  has  been  a 
sale  or  an  exposure  for  sale.  In  MaUinaon  v.  Carr, 
ante,  p.  270,  [1891]  1  Q.  B.  48,  a  case  under  the  corw- 
sponmng  provision  of  the  Public  Health  Act,  1875, 
the  proceedings  were  taken  against  the  person  on 
whose  premises  the  meat  was  found.  That  case  doe 
not  govern  this :  see  Vinter  v.  Hind,  31  W.  R.  198,  !(► 
Q.  B.  D.  63. 


G,  M.  Freeman,  for  the  respondent. — ^It  is  not  i 
sary  that  there  should  be  an  exposure  for  sale.  Hese 
the  meat  was,  by  the  appellant's  orders,  deposited  ii 
the  salesman's  shop  for  the  purpose  of  b«ing  add. 
The  section  in  its  fint  part  says  that  meat  so  depootei 
may,  if  it  is  unsound,  be  seized  and  destroyed.  And 
the  second  part  of  the  section  provides  that  the  owner 
of  such  meat  may  be  punished. 

Day,  J.— I  regret  that  I  do  not  see  my  way  to  to* 
hold  this  conviction,  because  it  is  against  the  pnnhoe 
interest  that  a  person  in  the  country,  whoknowini^ 
sends  unsound'meat  up  to  the  London^  market,  shoiM 
escape  punishment  merely  because  there  has  not  bea 
an  exposure  for  sale.  But  the  distinction  betweea 
selling  and  exposing  for  sale  and  depositing  for  salt 
is  wefi  known  to  the  Legislature,  and  it  occurs  in  tioa 
section.  An  inspector  of  nuisances  may  seize  mat 
which  is  exposed  for  sale  or  deposited  for  sale,  aad 
obtain  a  magistrate's  order  for  its  destruction.  Bol 
the  owner  of  such  meat,  if  he  has  deposited  it  lor  sal» 
anywhere  except  on  his  own  premises,  cannot  l» 
punished  under  this  section  unless  there  has  been  a 
sale  or  an  exposure  for  sale ;  the  words  providing  for 
the  punishment  of  -  the  ovmer  omit  all  reference  to 
depositing  for  E»le.  Unless  there  haa  been  a  sale  or 
an  exposure  for  sale  the  owner  is  not  liable  to  aar 

Eunishment  except  the  loss  of  the  meat.    The  oikaot 
ere  charged  does  not  come  within  the  section,  asd 
the  conviction  must  be  quashed. 

Lawbange,  J.,  concurred. 
Conviction  quashed* 

Solicitors  for  the  appellant,  Browidow  <fe  Hovee,  for 
Harding,  Leicester. 
Solicitor  for  the  req>ondent,  E,  A.  Baylis* 
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House  of  Lds.  Tredegar  Ikon  and  Coal  Co.  v.  Owners  of  Steamship  **  Calliope."  House  of  Lds. 


?^ou0e  Of  Eorli0. 

From.  C.  A.  (England).  Dec.  15. 

Tredegar  Iron  and  Coal  Co.  v.  Owners   of 
Steamship  **  Calliope." 
"The  Calliope."  (a.) 

JShip — Wharfinger — Obstruction  in  navigahle  river — 
NegUgence, 

Wh^e  there  is  nothing  foreign  or  strange  in  the  con- 
dition  of  the  bed  of  a  river  y  other  than  what  results  from 
its  normal  use,  wharfingers  on  the  hank  are  under  no 
fibiigaiian  to  remove  such  impediments  to  navigation, 

A  ship,  attempting  to  approach  a  whcfrf  to  which  safe 
access  was  a  mere  matter  of  time,  and  outside  of  which 
r^'dges  of  mud  had  been  formed  by  the  action  of  the  river 
and  the  vessels  strand iiuj  alongside,  suffered  damage. 

Held,  that,  the  river  being  in  its  normal  state,  and  the 
nature  of  the  river  known  to  those  in  charge  of  the  ship, 
the  wharfingers  were  not  guilty  of  negligence. 

Decision  of  the  Court  of  Appeal  reversed. 

This  was  an  appeal  bj  the  defendants  in  the  action, 
the  Tredegar  Iron  ana  Coal  Co.,  from  an  order  of 
the  Court  of  Appeal  (Lord  Esher,  M.B.,  Cotton  and 
liindley,  L.JJ.)  reversing  a  decree  of  Butt,  J.,  re- 
ported 38  W.  E.  155,  14  P.  D.  138. 

The  facts  are  set  out  in  the  judgment  of  Lord 
Watson. 

Finlay,  Q.C,  {Joseph  Walton  and  ^c^aTna  with  him), 
for  the  appellants. 

Gorell  Barnes,  Q.C,  and  W,  S,  Bobson  {H.  Holman 
-with  them),  for  the  respondents. 

The  Moorcock,  37  W.  R.  439,  14  P.  D.  64,  and 
Curling  v.  Wood,  16  M.  &  W.  628,  were  cited. 

Liord  Halsbury,  L.C. — I  cannot  help  thinking  that 
this  case  affords  a  somewhat  important  illustration  of 
the  necessity  of  calling  upon  litigants  to  place  in 
some  written  form  of  pleading  the  precise  cause  of 
action  upon  which  they  rely,  for  I  think  that  the 
time  during  which  your  lordfiuiips  have  been  occupied, 
and  the  time  which  has  been  occupied  in  the  courts 
below,  has  to  a  considerable  extent  been  the  result  of 
an  oscillation  in  the  minds  of  the  advisers  of  the 
plaintiffs  as  to  what  was  their  cause  of  action. 

X  cannot  entertain  a  doubt,  when  I  look  at  the 
form  of  the  statement  of  claim  as  it  originally  stood, 
that  the  cause  of  action  was  originally  founded  upon 
the  notion  that  this  vessel  was  invited  to  a  berth,  in 
the  strict  and  proper  sense  of  that  word,  at  which  it 
wcu  unfit  for  a  vessel  under  any  circumstances  to  lie, 
and  that,  by  reason  of  the  inequality  and  unfitness  of 
the  berth,  the  vessel,  being  brought  tnere,  was  strained 
and  injured.  If  that  had  been  the  complexion  of  the 
case,  I  certainly  entertain  no  doubt  that  the  law,  as 
laid  down  in  the  earlier  cases  and  in  the  later  case  of 
The  Moorcock,  would  have  been  applicable  to  that 
state  of  things.  In  this  case  the  wharfinger,  who 
happened  to  be  the  consignee,  invites  the  vessel  to  a 
particular  place  to  unload.  If,  as  it  is  said,  to  his 
knowledge  the  place  for  unloading  was  improper  and 
likely  to  injure  the  vessel  he  certiSnly  ought  to  have 
adopted  one  of  these  alternatives ;  either  he  ought  not 
to  lutve  invited  the  vessel,  or  he  ought  to  have  in- 
formed the  vessel  what  the  condition  of  things  was 
when  she  was  invited,  so  that  the  injury  might  have 
been  avoided. 

But  gradually,  as  the  case  proceeded,  it  apparently 

(a.)  Beported  by  Charles  H.  Grafton,  Esq.,  Bar- 
rister-at-Law. 


occurred  to  the  parties  that  that  ground  could  not  be 
maintained,  and  that  the  vessel,  if  it  had  got  there, 
would  have  been  perfectly  well  able  to  lie  there  in  a 
fit  and  proper  place  for  unloading,  and  no  injury 
would  have  resulted ;  and  then  came  an  application 
to  amend,  to  which  the  learned  judge  acced^.  The 
amendment  is  of  this  character,  that  the  persons  who 
were  in  charge  of  the  operation  of  bringing  the  vessel 
to  the  berth  were  guilty  of  negligence.  Who  those 
persons  were  I  will  say  in  a  moment.  The  nature  of 
the  negligence  alleged  is  this,  that  in  the  ordinary 
condition  of  things  a  vessel  of  that  draught  could  not 
properly  get  to  that  berth  at  the  particular  time  of 
the  tide,  and  a  Mr.  Oriffiths  is  alleged  to  have  misled 
the  pilot  and  the  captain  as  to  the  safety  with  which 
that  vessel  might  get  there  to  he  there. 

Now  let  us  see  what  the  meaning  of  this  contention 
is,  and  upon  what  ground  it  is  suggested  that  the 
wharfinger  and  consignee  was  guilty  of  the  negligence 
imputed  to  him.  He  in  the  first  instance,  as  he  had  a 
light  to  do,  gave  a  direction  that  the  vessel  should 
come  and  unload  at  that  wharf.  If  under  no  circum- 
stances and  at  no  time  the  vessel  could  have  gone  to 
that  wharf,  though  in  that  case,  as  I  think,  a  serious 
question  would  arise  as  to  whether  it  is  not  for  the 
captain  or  the  pilot  as  representing  the  shipowners  to 
make  up  his  mind  whether  he  can  safely  get  to  that 
place  or  not,  and  to  make  his  election  whether  he 
will  or  will  not  attempt  to  do  so  with  a  view  to 
safetv — still,  if  under  no  circumstances  the  vessd 
could  with  safety  have  gone  there,  and  if  he  had 
relied  upon  that  statement  for  the  purpose  of  getting 
there,  a  different  question  would  have  arisen.  But 
the  facts  do  not  raise  that  case,  because,  as  I  imder- 
stand  the  facts  rehed  upon,  there  is  given  in  the 
letter  the  draught  of  water  which,  under  ordinary 
circumstances,  may  be  expected  at  the  particular 
time,  and  at  the  same  time  as  that  direction  is  given 
the  writer  says,  "  But  your  pilot  will  tell  you  what 
to  do.''  What  is  the  meaning  of  such  a  phrase  as 
that?  What  is  the  suggestion  when  the  person  to 
whom  the  direction  is  given  is  told  to  rely  upon  the 

§ilot?  What  does  a  pilot  do?  What  is  a  pilot's 
uty  ?  It  is  impossible  to  doubt  that  under  ordinary 
circumstances  that  would  mean  this :  This  is  informa- 
tion which  I  give  you  for  the  purpose  of  forming  your 
own  judgment  whether  you  can  come  there  or  not — 
that  IS  to  say,  this  is  the  height  of  water  which  may 
be  expected  at  such  and  suda  a  time,  but  you,  the 
person  in  charge  of  the  navigation  of  the  vessel,  the 
captain  or  the  pilot,  must  form  your  own  judgment 
upon  the  matter,  and  you  must  not  expect  me  to  give 
vou  a  warranty  that  that  height  of  water  will  exist, 
but  you,  the  captain  or  the  pilot,  must  form  your 
own  judgment  upon  it,  and  must  act  accordingly. 

Under  the  particular  circumstances  of  this  case  it 
appears  that  the  utmost  amount  of  water  which  could 
possibly  be  expected  at  the  top  of  the  tide  was 
18  feet  9  inches,  and  that  depended  upon  a  com- 
parison between  the  Bathurst  Basin  at  Bristol  and 
this  Tredegar  Wharf,  between  which  there  was  said 
to  be,  imder  the  ordinary  condition  of  thinffs,  a 
difference  of  two  feet  in  favour  of  the  Tredegar 
Wharf.  The  vessel  in  question  was  drawing  aft 
18  feet  3  inches ;  and  at  the  top  of  the  tide,  therefore, 
assuming  everything  to  be  normal  in  the  condition  of 
thinffs  with  which  the  parties  were  dealing,  there 
would  be  six  inches  to  spare,  and  that  was  ul.  The 
facts  appear  to  be  that  about  an  hour  and  a  half  - 
before  tne  top  of  the  tide  the  vessel  attempted  to  get 
in.  I  think  it  is  idle  to  say  that  she  was  there  for 
the  purpose  of  attempting  to  get  in  at  the  top  of  the 
tide,  it  is  maniieBt  to  me  from  the  evidence  that  she 
attempted  to  get  in  long  before  the  state  of  the  tide 
would  have  ^\\Bt£ed  her  doing  so,  and  it  was  as 
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absolutely  certain  as  any  calculation  could  make  it, 
not  only  that  she  was  likely  to  ground,  but  that  she 
must  ground  if  she  attempted  it.  And  she  did  at- 
tempt it. 

Then  it  is  said  that  Mr.  Griffiths  encouraged  the 
pilot  and  the  captain  to  come  in,  and  in  fact  the 
phrase  is  used  that  he  **  gave  orders."  I  think  in  the 
course  of  the  eurgument  it  has  been  sufficiently  pointed 
out  that  the  use  of  those  words  is  inaccurate  if  under- 
stood in  the  sense  that  Mr.  Barnes  has  relied  on. 
That  a  foreman,  who  is  concerned  with  the  regulation 
and  management  of  the  wharf,  in  a  certain  sense 
**  gives  orders  "  is  true  enough.  He  has  a  right  to 
assume  that  the  captain  and  the  pilot  who  are  navi- 
gating the  vessel  alongside  the  wharf,  will  navigate 
her  safely ;  but  when  it  comes  to  a  question  of  what 
particular  position  alongside  the  wharf,  or  what  berth 
the  vessel  is  to  occupy  with  reference  to  the  loading 
and  unloading  of  the  goods,  the  person  on  the  wharf 
is  the  person  to  give  directions  at  what  particular  part 
of  the  wharf,  and  how,  the  vessel  shall  be  moored ; 
because  with  reference  to  the  cranes  and  other 
machinery  at  the  wharf  for  loading  and  unloading  the 
vessel  it  may  be  important  that  the  person  in  c^trge 
of  the  wharf  should  give  such  directions,  and  accord- 
ingly Mr.  Griffiths  appears  to  have  given  such  direc- 
tions. But  is  it  contended  for  a  moment  that  either 
the  captain  or  the  pilot  would  understand  that  Mr. 
Griffiths'  position  there  was  such  that  he  was  in  a 
position  to  give  orders  to  the  captain  or  the  pilot  with 
reference  to  the  approach  of  the  vessel,  or  information 
as  to  the  water  she  would  draw  ?  The  absurdity  of 
such  a  proposition  is  at  once  apparent  when  it  is 
remembered  that  this  question  not  only  depends  upon 
the  absolute  depth  of  the  water  either  at  the  top  of 
the  tide  or  an  hour  and  a  half  before  it,  but  also  has 
relation  to  the  draught  of  the  vessel,  with  which  the 
captain  and  the  pilot  may  be  supposed  to  be  perfectly 
familiar,  but  which  would  be  totally  unknown  to  Mr. 
Griffiths  on  the  wharf. 

That  words  which  appeared  to  resemble  orders  may 
have  been  used  by  Mir.  Griffiths  when  once  the  diffi- 
culty had  arisen,  and  it  was  found  that  the  vessel  was 
incapable  of  reaching  the  wharf,  is  exceedingly  likely. 
I  should  concur  with  Butt,  J.,  in  the  opinion  that, 
while  each  side,  perhaps,  has  given  a  cmour  to  the 
particular  language  used,  it  is  extremely  likely  that 
Mr.  Griffiths  used  words  which,  understood  literally, 
and  without  reference  to  the  relations  existing  between 
Mr.  Griffiths  and  the  captain  or  the  pilot,  might  in 
one  sense  be  described  as  orders;  but  that  he  gave 
orders  in  the  sense  of  a  command  in  relation  to  the 
approach  of  the  vessel  to  the  side  of  the  wharf,  or  that 
they  so  understood  it  or  placed  any  reliance  upon  his 
words  as  being  orders,  I  certainly  do  not  believe. 

But  we  are  not  left  without  guidance  upon  the  sub- 
ject, because  the  captain  and  the  pilot  themselves  give, 
to  mv  mind,  an  absolutely  overwhelming  proof  that 
they  Knew  perfectly  well  that  what  they  were  doing  wae- 
an  operation  attended  with  risk,  for  the  pilot  himself 
said  that  he  would  not  imdertake  the  risk,  because  he 
knew  that  he  might  lose  his  certificate,  and  l^t  if  it 
was  done  it  must  be  done  upon  the  responsibility  of 
the  captain.  Now  what  does  that  disclose  ?  In  the 
first  place,  it  discloses  an  absolute  intention  not  to 
rely  upon  any  **  orders  "  supposed  to  have  been  given 
to  them,  and  in  the  second  place  it  also  shows  that 
they  knew  that  the  operation  was  one  which  was 
attended  with  danger. 

That  brings  me  to  the  next  point.  What  was  the 
danger  ?  The  danger  was  a  danger  which  has  in  fact 
been  recognized  by  the  pilot  in  the  very  first  part  of 
his  evidence.  He  knew  there  were  these  inequalities 
in  the  bed  of  the  river,  inequalities  owine  to  the 
nature  of  the  river,  to  the  nature  of  the  soil  of  the 


bed  of  the  river,  and  incident  to  the  ordinary  user  of 
the  bed  of  the  river.  Under  those  circomstanoes  it  is 
suggested  that  there  was  some  duty,  before  miy  vessel 
came  in,  that  this  particular  berth  should  be  scraped 
even,  so  that  the  vessel  should  lie  on  an  even  keel  the 
moment  that  she  got  up  to  within — I  do  not  know 
that  I  am  able  to  give  verbal  expression  exacdy  to 
what  is  suggested — ^but  to  within  some  reasonable  dis- 
tance of  the  wharf,  within  what  I  think  Mr.  Eobson 
ccdled  **  the  sphere  of  their  operations."  I  am  not 
quite  certain  that  was  not  a  phrase  which  was  very 
adroitly  used,  because  it  wculd  comprehend  something 
that  was  so  vague  that  one  cannot  quite  grasp  it. 
The  berth  itself  is  admitted  now  to  have  been  perfectly 
proper  to  be  in,  and  how  far  this  alleged  responsi- 
bility for  the  approach  to  the  berth  extends  I  really 
do  not  know.  1  suppose,  to  put  it  most  in  favour  of 
the  respondents,  it  would  be  suff^ested  that  it  extends 
as  far  as  vessels  coming  in  and  lying  at  this  whaif, 
and  by  lying  there,  raising  the  ridge  upon  which  so 
much  has  b^  said.  Now  upon  that  subject,  when- 
ever it  does  arise,  I  hope  I  shall  keep  my  mind  per- 
fectly free  to  have  it  discussed ;  but  it  is  absolutely 
new  to  me  to  find  that  there  is  by  law  a  responsibili^ 
or  an  obligation  upon  everybody  using  the  river  in  a 
natural  and  normal  way,  and  by  lying  on  mud  flats, 
raising,  by  the  operation  described,  some  of  these 
inequalities,  so  that  another  vessel  coming  in  and 
lying  there  transversely  might  sufier  injury. 

Then,  the  accident  having  happened  in  this  vsy, 
the  contention  is  that  this  obligation  exists,  and  that, 
to  put  it  plainly,  t^ere  was  a  hard  substance  left  in 
front  of  this  bertii  which  ought  to  have  been  cleared 
away,  and  that  by  reason  of  its  not  having  been 
cleared  away  this  accident  happened. 

With  regard  to  that,  which  is  in  plain  teims  the 
contention  which  has  been  made,  all  I  shall  say 
upon  that  part  of  the  case  is  that  I  do  not  know 
vmether  that  is  so  or  not,  but  one  difficulty  is  that 
there  is  no  evidence.  That  this  vessel  was  injured  by 
lying  in  the  place  where  she  did  He  is  certain,  bi^ 
neither  shipowner  nor  wharfinger  ever  intended  that 
she  should  lie  there.  The  mode  in  which  she  got 
stuck  originally  I  have  already  referred  to,  but  if  it  is 
said  that  that  was  not  the  norxnal  condition  of  the  bank 
in  that  place,  all  I  can  say  is  I  have  no  evidence 
that  that  was  so.  There  is  the  theoretic  evidence  (1 
admit)  that  whenever  two  vessels  lie  there  they  raise 
this  ridge ;  but  I  do  not  know  when  two  vessels  did  Ue 
there;  certainly  there  is  no  evidence  of  that  sort 
before  us.  If  two  vessels  did  lie  there,  I  do  not 
know  that  the  ridge  that  was  raised  by  their  lying 
there  has  not  been  scraped  away. 

Then  it  is  said,  "  Well,  but  that  lies  within  tiie 
knowledge  of  the  defendants."  In  one  sense  that  is 
quite  true.  There  is  no  pretence  of  it  on  the  other 
side ;  and  it  is  part  of  the  case  for  the  plaintifiis  that 
that  amount  of  negligence  is  in  the  management  of 
the  wharf.  That  is  part  of  the  evidence  which  the 
plaintiflFs  ought  to  give,  and  the  plaintiflfe  have  given 
no  such  evidence.  I  do  not  know  when  they  last 
scraped  the  place,  and  I  do  not  know  that  two  vessels 
ever  did  lie  there  before  this  vessel  after  the  last 
scraping. 

In  the  result,  it  appears  to  me  that,  putting  it  izp(A 
the  grounds  upon  wmch  this  case  was  originally  pnt» 
there  is  a  complete  answer  to  it ;  and  putting  it  upon 
the  grounds  wnich  have  been  gradually  brought  for- 
ward in  lieu  of  those  originallv  insisted  upon,  the 
whole  case  is  left  absolutely  witliout  evidence.  T^ 
only  explanation  that  I  can  five  of  that  is,  that  the 
particular  cause  of  action  had  not  occurred  oiiginsDy 
to  the  advisers  of  the  plaintiffs.  Much  as  I  ^^^^^ 
any  judgment  of  the  Coort  of  Appeal  (partioali^ 
on  such,  a  case  as  t|us)  when  presided  over  by  the 
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li&ster  of  the  Rolls,  when  I  look  to  see  the  grounds 
upon  which  the  judgment  of  the  Court  of  Appeal 
proceeded  in  this  case  it  appears  to  me  that  they 
bave  assumed  a  state  of  facts  without  evidence  to 
moppoTt  it,  and  one  which,  for  my  own  part,  I  am  im- 
Able  to  affirm. 

I  therefore  move  your  lordships  that  this  appeal 
"be  allowed,  and  that  the  respondents  pay  to  -the 
appellants  their  costs  hoth  here  and  below,  and  that 
there  be  a  return  of  the  £1,000  paid  as  a  condition  of 
ahis  appeal. 

liord  Watson. — Upon  the  facts  proved,  this  appears 
i»  me  to  be  a  very  plain  case. 

The  cargo  of  The  Calliope,  consisting  of  iron  ore, 
vras  deliverable  at  Newport  to  the  appellant  company, 
ivho  were  indorsees  of  the  bill  of  lading.  They  were 
also  in  the  occupation  of  a  tidal  wharf  within  the 
linuts  of  the  port  of  delivery  known  as  the  Tredegar 
Wharf. 

On  the  arrival  of  The  Calliope  at  Newport  about 
2.30  p.m.  on  Saturday,  the  29th  of  January,  1886,  the 
captain  received  instructions  fi'om  the  appellants  to 
bring  her  alongside  the  Tredegar  Wharf  for  discharge. 
The  vessel,  which  drew  18  feet  3  inches  aft,  and  14  feet 
7  inches  forward,  did  not  then  proceed  to  the  wharf, 
because  the  pilot  advised  that  the  depth  of  water  at 
ilie  next  tide  would  be  insufficient.  On  the  afternoon 
■of  the  same  day  the  captain  received  a  note  from 
Griffiths,  traffic  foreman  to  the  company,  in  these 
-terms :  **  You  can  bring  your  steamer  s.s.  Calliope 
to  the  Tredegar  Wharf  Monday  morning's  tide,  as 
we  have  two  feet  more  water  than  at  Bathurst  Basin. 
Pilot  will  tell  you  what  to  do."  The  spring  tides 
were  just  beginning,  and  it  was,  in  my  opinion,  a 
matter  left  entirely  to  the  pilot,  who  knew  ttie  draft 
and  trim  of  the  vessel,  to  judge  whether  she  could 
be  safely  berthed  on  the  Monday  morning,  or  must 
wait  for  the  tide  of  Monday  afternoon  or  Tuesday 
morning.  The  captain,  who  was  naturally  anxious  te 
avoid  delay,  read  Griffiths'  communication  to  the  pilot. 
He  admits  that  the  pilot  at  once  said  that  he  did  not 
think  there  would  be  water  enough  on  Monday 
morning.  The  pilot  says  that  he  not  only  expressed 
rthat  opmion,  but  distinctly  teld  the  captain  that,  inas- 
much as  he  would  incur  the  risk  of  losing  his 
certificate,  he  would  not  take  the  vessel  to  Tredegar 
Wharf  on  Monday  morning  upon  his  own  account, 
aiU'iough  he  was  willing  to  make  the  attempt  if  the 
captain  would  undertake  responsibility  for  the  conse- 
quences. The  captain  denies  that  such  a  statement 
was  made  to  him,  but  the  pilot's  evidence  is  corro- 
borated by  two  witnesses  who  were  present  on  the 
occasion. 

There  are  two  berths  at  the  Tredegar  Wharf,  one 
alongside  the  (juay,  and  another  just  outside  it,  in 
which  vessels  lie  when  stranded  by  the  receding  tide. 
The  Calliope  was  destined  to  the  inner  berth,  and  it  is 
not  now  disputed  that  if  she  had  got  there  she  would 
.have  lain  in  perfect  safety.  At  that  part  of  the 
river  TJsk  the  foreshore  is  chiefly  composed  of  mud, 
varying  in  consistency,  becoming  harder  and  harder 
as  it  approaches  the  underlying  rock. 

A  loaded  vessel  when  stranded  presses  upward  the 
mud  on  either  side  of  it,  and  when  two  vessels  are 
lying  side  by  side  that  pressure  tends  to  form  a  ridge 
of  mud  between  them,  which  remains  after  they 
leave.  From  the  action  of  the  river  a  deposit  ot 
muddy  silt  rapidly  accumulates  upon  the  foresnore. 

The  appellant  company  are  neither  owners  nor 
lessees  of  the  foreshore  upon  which  their  wharf  abuts, 
they  have  no  rights  except  as  members  of  the  public ; 
although  their  position  as  occupiers  of  riparian  land 
gives  them  a  use  of  the  river  and  its  adjacent  solum 
Jot  the  purpose  of  loading  and  unloading  craft  which 


the  members  of  the  pubUc  cannot  enjoy  without  their 
permission.  They  ccumot  interfere  with  the  natural 
condition  of  the  foreshore  in  any  way  which  could 
possibly  affect  the  flow  of  the  river  or  ite  navigation  ; 
and  such  innocent  operations  as  they  may  venture 
upon  are  only  protected  by  the  tacit  consent  of  the 
owners  of  the  solum.  It  appears  that  the  appellant 
company  and  other  wharfingers  upon  the  Usk  are  in 
the  habit,  at  intervals  of  ten  days  or  a  fortnight,  of 
removing  from  their  berths  the  mud  deposit,  because 
it  impedes  the  floating  of  vessels  with  the  rise  of  the 
tide,  and  also  of  scraping  down  the  ridge  or  mud 
bank  between  the  berths. 

On  the  Monday  morning  The  Calliope  was  taken  up 
the  river  under  steam  until  she  passed  the  Tredegar 
Wharf.  She  was  then  turned  round  to  port  and  her 
course  directed  straight  to  the  wharf.  When  her  stem 
had  got  within  a  few  feet  of  the  lower  end  of  the 
quay  her  stem  took  the  mud,  and  attempts  made  to 
berth  her  by  warping  her  stem  towards  the  upper  end 
of  the  quay  proved  unsuccessful.  The  time  at  which 
she  attempted  to  reach  the  berth  was  shortly  after 
4  a.m.,  more  than  an  hour  before  full  flood.  She  did 
not  float  at  the  top  of  the  tide,  and  at  low  water  her 
stem  and  stem  were  fast  in  mud,  whilst  amidships 
she  rested  upon,  and  was  partly  sunk  into,  the  ridge 
already  described,  which  had  been  scraped  down,  as 
usual,  about  a  fortnight  previously.  In  that  position 
her  hull  suffered  damage,  for  which  her  owners  are 
now  seeking  to  make  the  appellants  responsible. 

The  sole  cause  of  action  oisclosed  in  the  respond- 
ents' statement  of  claim  was  that  the  berth  which  the 
appellants  directed  The  Calliope  to  occupy  was  unflt 
for  that  purpose,  being  **  in  an  imeven  and  dangerous 
and  defective  condition."  Had  it  been  shown  that 
such  was  the  fact,  and  that  the  injuries  sustained  by 
The  Calliope  were  due  to  that  cause,  the  present 
case  would  have  been  within  the  principle  followed 
both  by  the  Admiralty  judge  and  the  Court  of 
Appeal  in  The  Moorcock,  14  P.  D.  64.  In  the 
course  of  the  trial  before  Butt,  J.,  the  respond- 
ents put  forward  two  new  grounds  of  action,  and 
asked  leave  to  amend  their  pleadings,  in  order  to 
introduce  them.  One  amendment  was  allowed  ^  the 
learned  judge,  "in  order  to  raise  the  question  of 
negligence  on  the  part  of  Griffiths,  upon  the  assump- 
tion that  he  was  intrusted  with  the  authority  to  bring 
this  ship  in ;  and  that  his  acts  were  the  acts  of  the 
defendants."  The  second  amendment  proposed,  to 
the  effect  that  the  statement  in  Griffiths'  note  as  to 
the  excess  of  water  at  the  wharf  beyond  its  depth  at 
Bathurst  Basin  was  a  material  misrepresentation,  by 
which  the  captain  and  pilot  were  misled,  was  reserved 
for  consideration  after  the  evidence  was  completed. 

So  far  as  concerns  the  amendment  allowed,  it  is 
obvious  that  Butt,  J.,  did  not  attach  implicit  cre- 
dence to  the  account  of  Griffiths'  actions  given  by 
The  Calliope  witnesses,  which  was  contradicted  by 
Grriffiths  himself  and  other  witnesses  for  the  appel- 
lants. But  assuming  that  accoimt  to  be  true,  it  faUs 
far  short  of  showing  that  Griffiths  was  either  intrusted 
with  or  exercised  authority  in  bringing  the  vessel  to 
the  wharf.  The  fair  inference  to  be  derived  from  it  is, 
in  my  opinion,  that  the  whole  charge  of  navisrating 
the  vessel  and  of  bringing  her  alongside  the  quay 
was  from  first  to  last  in  the  hands  of  her  officers  and 
pilot,  and  that  Griffiths  did  and  said  no  more  than 
might  naturally  have  been  expected  of  a  wharfinger's 
servant  who  was  assisting  to  warp  and  moor  her. 

The  other  amendment,  which  was  not  expressly 
allowed,  but  was  dealt  with  by  Butt,  J.,  in  the  course 
of  his  judgment,  is  equally  without  foundation  in  fact. 
I  think  with  Butt,  J.,  that  the  representetion  made 
by  Griffiths  was  substantially  true.  According  to  the 
register  kept  from   actual  observation,  at   Bathurst 
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Bafiin  the  extreme  depth  of  water  there  on  the 
moming  in  question  was  16  feet;  adding  2  feet 
that  would  only  give  18  feet  at  Tredegar  Wharf, 
whereas  the  after  part  of  The  Calliope  was  drawing 
18  feet  3  inches. 

For  these  reasons  Butt,  J.,  dismissed  the  suit.  On 
appeal  his  judgment  was  reversed  by  Lord  Esher, 
M.R.,  witti  Cotton  and  Lindley,  L.JJ.,  who 
condemned  the  present  appellants  in  costs  and 
damages.  Their  lordships  did  not  deal  with  any  of 
the  questions  raised  in  the  court  below,  but  rested 
their  decision  on  the  ground  that  the  appellants  were 
lessees  of  a  portion  of  the  river  bed  ex  adverse  of 
their  wharf,  including  the  space  between  the  berths, 
and  that  they  had  failed  in  their  duty  to  those  in 
charge  of  The  Calliope  by  neglecting  either  to  remove 
the  ridge  or  to  warn  The  Calliope  of  its  existence. 

In  their  argument  at  your  lordships'  bar  the 
respondents  mainly  relied  upon  the  cause  of  action 
which  has  been  affirmed  by  the  Court  of  Appeal. 
I  hesitate  to  affirm  the  principle  that  a  court  of 
review  ought  to  entertain  a  new  ground  of  action  of 
which  the  defendant  had  no  previous  notice,  based 
upon  inferences  of  fact  derived  from  evidence  directed 
to  other  points — ^inferences  which  the  defendant 
might  possibly  have  been  able  to  explain  away  or 
contradict  if  he  had  been  required  to  lead  proof  with 
reference  to  them.  But  in  the  present  case  I  am 
satisfied  that  the  inferences  which  the  Court  of  Appeal 
has  drawn  are  not  warranted  by  the  evidence. 

The  assumption  that  the  appellant?  were  les- 
sees of  the  river  bed  is  expressly  negatived  by  the 
only  passage  in  the  depositions  to  which  the 
respondents  were  able  to  refer.  Yet  it  seems  to  have 
been  re^rded  as  an  important  factor  in  the  case, 
and  Lindley,  L.J.,  says  that  '*  the  learned  judge  in 
the  court  below  failed  to  attribute  sufficient  weight 
to  the  fact  that  the  ship  was  injured  by  groimdmg 
on  the  ground  of  the  defendants.'' 

I  do  not  doubt  that  there  is  a  duty  incumbent  upon 
wharfingers  in  the  position  of  the  appellants,  towai'ds 
vessels  which  they  invite  to  use  their  berthage  for  the 
purpose  of  loading  from  or  unloading  upon  their 
wharf ;  they  are  in  a  position  to  see,  and  are  in  my 
opinion  looimd  to  see,  whether  the  berths  themselves 
and  the  approaches  to  them  are  in  an  ordinary  and 
reasonable  condition  of  safety  for  vessels  coming  to 
and  lying  at  the  wharf.  If  the  approach  to  the  berth 
is  impeded  by  an  unusual  obstruction,  they  must 
either  remove  it,  or,  if  that  cannot  be  done,  they  must 
give  due  notice  of  it  to  ships  coming  there  to  use  their 
quay.  I  think  it  would  be  altogether  unreasonable 
to  hold  that  the  river  bed  in  front  of  the  Tredegar 
Wharf  was  not  in  an  ordinary  condition  of  safety 
unless  it  was  kept  as  level  as  a  billiard  table;  the 
evidence  shows  that  in  the  river  TJsk  the  stranding  of 
a  vessel  necessarily  occasions  a  certain  rise  of  the  mud 
above  the  adjacent  level,  that  the  creation  of  such  a 
ridge  as  that  between  the  appellants'  berths  is 
incidental  to  all  the  wharves  on  ^e  river,  as  well  as 
theirs,  and  also  that  the  scraping  down  of  such  ridges 
at  intervals  of  time  is  the  usual  and  only  method  which 
has  been  followed,  at  all  these  plckces,  for  enabling 
vessels  to  enter  the  inner  berth  in  safety.  It  is 
proved  that  the  appellants  had  not  neglected  to  take 
the  usual  precautions  for  reducing  the  ridge ;  and  it 
is  not  even  suggested  in  the  evidence  that  on  the 
occasion  when  The  Calliope  stranded  upon  it  the  ridge 
had  attained  greater  dimensions  or  iieight  than  it 
usuaUy  did  before  the  process  of  scraping  came  to  be 
repeated  in  course. 

In  these  circumstances  I  find  it  impossible  to  im- 
pute negligence  to  the  appeUants.  I  do  not  think  that  a 
seaman  of  ordinary  skill  would  have  experienced  diffi- 
culty in  ascertaimng  when  the  tide  would  be  of  suffi- 


cient depth  to  carry  TJie  Calliope  safely  into  theinnec 
berth ;  and  I  can  hardly  conceive  conduct  more  reck* 
less  than  that  of  the  persons  intrusted  with  the  duty 
of  taking  her  there.  They  knew  that  safe  accesiwiig 
a  mere  question  of  time,  and  that  by  waiting  hr 
high  water  on  the  Monday  afternoon,  or  Taesday 
moming  at  farthest,  it  could  be  secured.  The  pibt 
did  not  think  that  there  would  be  enough  water;  be 
knew  that  the  attempt  to  take  her  in  would  put  him 
in  peril  of  losing  his  certificate ;  and  the  captain, 
who  seems  to  have  had  no  personal  knowledge  of  the 
locality,  was  aware  of  the  pilot's  opinion.  Bofli 
were  in  fault,  and  it  is  unnecessary  to  consider  the 
proportion  of  blame  attaching  to  either,  because  th» 
present  case  is  between  ship  and  wharf,  and  the  sh^ 
must  be  answerable  for  what  they  did  either  singly  ot 
jointly. 

One  other  observation  occurs  to  me  upon  the  facts 
of  this  case.  I  think  it  is  dearly  proved  that  the 
existence  of  the  ridge  was  not  the  cause  which  pre- 
vented the  vessel  from  getting  into  berth.  It  has 
never  been  suggested  that  the  muddy  solum  upoa 
which  her  stemmost  part  rested  was  in  an  ab- 
normal or  unsafe  condition,  either  as  regards  level  or 
otherwise.  According  to  the  captain,  '^ose  evidence 
on  the  point  is  uncontradicted,  her  stem  only  ^rai 
aground  until  after  the  tide  began  to  ebb,  when  for 
the  first  time  she  grounded  amidships;  so  that  nntil 
she  grounded  on  the  ebb  her  midships  must  ha?e 
been  afloat  above  the  ridge  for  the  period  of  an  hour 
at  least.  During  that  period  efforts  were  made  to 
warp  her  into  the  berth ;  and  it  is  plain  that  these 
were  defeated,  not  by  the  ridge,  but  by  the  fact  that 
her  stem  was  too  fast  in  the  mud.  If  the  gromidin^ 
of  her  stem  was  due  to  the  negligence  of  those  in 
charge  of  The  Calliope  1  cannot  understand  upon 
what  principle  the  appellants  could  be  made  re- 
sponsible for  her  being  held  fast  by  the  stem  in  sack 
a  position  that  she  stranded  upon  and  was  injured  hj 
the  ridge  when  the  tide  ebbed. 

I  therefore  concur  in  the  judgment  proposed  by 
the  Lord  Chancellor, 

Lord  Hebschell. — I  am  of  the  same  opinion.  I 
think,  as  my  noble  and  learned  friend  has  pointed  out, 
that  there  was  some  misapprehension  on  the  part  of 
the  learned  judges  in  the  court  below  which  influenoed 
their  decision,  and  led,  to  some  extent  at  all  events,  to 
their  differing  from  the  learned  judge  whose  judgment 
they  were  reviewing.  What  I  conceive  to  have  been 
the  misapprehension  is  put  most  pointedly  in  the 
judgment  of  Lindley,  L.J.,  who  says  that  he  thinb 
*' sufficient  weight  was  not  given  by  the  learned 
judge  in  the  court  below  to  the  fact  that  this  ship  was 
injured  by  grounding  on  the  land  of  th<^  defendants," 
and  later  on  he  speaks  of  them  **  as  occupiers  of  the 
place  and  having  control  of  the  bed  of  the  riT«r,'* 
and  says  that  this  ''was  not  sufficiently  attended  to 
by  the  learned  judge  in  the  court  below." 

Both  the  Master  of  the  Holls  and  Cotton,  LJm 
speak  of  the  defendants  having  been  lessees  of  the 
particular  part  of  the  bed  of  the  river  where  the 
accident  occurred.  Now  the  learned  counsel  for  the 
respondents,  being  pressed  upon  this  point,  have 
entirely  failed  to  show  the  slightest  foundation  for  any 
such  allegation.  I  do  not  understand  that  the  appd- 
lants  had  in  any  way  whatsoever  a  control  of  this 
part  of  the  river ;  nor  do  I  think  it  is  accurate  to  say, 
as  was  said  by  Cotton,  L.J.,  that  the  unevenness  of 
the  bed  of  the  river  was  caused  by  the  appeUante 
mooring,  for  their  own  purposes,  vessels  opposite  their 
wharf. 

The  real  position  of  things  I  take  to  be  this. 
Persons  navigating  the  river  with  vessels  have  a  right 
to  discharge  those  vessels  at  any  convenient  and  mtr 
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Able  whaii  idong  its  course;  and  when  a  vessel 
srounds  and  lies  near  a  wharf  for  the  purpose  of  dis- 
aaaifpsigt  that  is  as  much  a  natural  use  by  the  vessel 
of  the  river  as  is  her  use  in  being  water-borne  to  the 
j)]ace  where  she  is  to  discharge ;  and  when  she  is  in 
that  position  for  the  purpose  of  discharging,  her 
situation  there  and  the  oischarge  are  as  much  a  matter 
of  her  concern  as  they  are  of  the  wharfinger's,  and 
are  as  essentially  a  part  of  the  mode  of  using  the 
river  for  the  purposes  of  navigation  as  any  other. 
Therefore  I  approach  the  case  from  an  entirely 
different  standpoint,  with  all  respect  to  the  learned 
judges  in  the  court  below.  It  appears  to  me  that 
iiiese  ridges  or  elevations  in  the  bed  of  the  river  were 
caused  by  the  use  of  the  river,  by  vessels  navigating  it, 
in  one  of  the  ordinary  modes  in  which  a  river  is  used  ; 
imd  to  attribute  them  to  the  wharfinger,  to  speak  of 
them  as  if  they  were  his  work  and  the  result  of  acts 
.  done  by  him  is  in  my  judgment,  with  all  respect,  to 
miaapprehend  the  real  state  of  things  and  the  rela- 
tions of  the  parties.  No  doubt  it  is  to  his  advantage 
that  ships  should  discharge  at  his  wharf.  On  the 
<other  hand,  it  is  an  advantage  to  the  ships  that  they 
should  go  to  the  place  of  discharge  where  com- 
mercially the  products  which  they  carry  are  required. 

Therefore  I  am  by  no  means  prepared  to  say  that 
there  was  any  legal  obligation  on  the  part  of  the 
appellants,  when  vessels  had  been  lying  at  their 
wharf,  to  remove  all  unevenness  from  the  bed  of  the 
river  in  order  that  it  mi^ht  become  a  perfectly  level 
surface  affain,  any  more  than  there  was  an  obligation 
on  the  ships  which  had  caused  the  elevation  to 
remove  that  elevation  themselves.  I  will  deal  in  a 
moment  with  the  duties  which  might,  under  certain 
circmnstances,  conceivably  arise  to  cast  an  obligation 
upon  the  wharfinger ;  but  I  am  only  saying  that  the 
mere  fact  that  vessels  so  lie  and  cause  a  difference 
of  elevation  in  different  parts  of  the  river  does  not  in 
itself  appear  to  me  to  involve  necessarily  any  such 
obligation  as  is  suggested. 

Now  I  do  not  for  a  moment  deny  that  there 
is  a  duty  on  the  part  of  the  owner  of  the  whfurf 
to  those  whom  he  invites  to  come  alongside  that 
wharf,  and  a  duty  in  which  the  condition  of  the 
bed  of  the  river  adjoining  that  wharf  may  be  in- 
volved. But  in  the  present  case  we  are  not  deal- 
ing, as  were  the  learned  judges  in  the  cases  which 
have  been  cited  to  us,  with  a  condition  of  the  bed 
of  the  river  in  itself  dangerous  —  that  is  to  say, 
which  is  such  as  necessarily  to  involve  danger  to  a 
vessel  coming  to  use  the  wharf  in  the  ordinary  way — 
and  we  are  not  dealing  with  the  case  of  what  I  may 
call  an  abnormal  obstruction  in  the  river — some 
foreign  substance  or  some  condition  not  arising  from 
the  ordinaiy  course  of  navigation.  If  the  mischief 
had  arisen  from  the  bed  of  the  river  adjoining  the 
wharf  being  in  such  a  condition  that  a  vessel  invited 
there  could  not,  even  if  she  had  come  in  at  the  most 
fitting  and  proper  time  of  tide,  have  lain  there  in 
safety,  it  may  well  be  that  there  would  have  been  a 
cause  of  action.  But  the  peculiarity  of  the  present 
case  is  that  it  was  all  a  matter  of  time  and  degree ; 
whether  it  was  safe  to  come  or  not  depended  upon  a 
variety  of  elements.  There  was  no  necessarily  inherent 
danger  in  the  condition  of  the  bed  of  the  river.  If 
this  vessel  had  been  of  a  somewhat  lighter  draught 
she  might  have  come  safely  to  this  wharf  when  she 
did,  and,  having  got  safely  in,  have  remained 
munjured.  If,  on  the  other  hand,  being  of  the 
draught  that  she  was,  she  had  waited  for  a  later  time 
of  tide,  she  might  equally  have  come  in  safely  and  have 
-discharged  her  cargo  absolutely  uninjured.  But  the 
mischief  arose  from  the  fact  that,  being  of  the  draught 
-ehe  was,  she  came  at  the  time  she  did,  and  attempted 
then  to  do  that  which  she  might  safely  have  done 


later,  or  that  which  a  vessel  of  a  lighter  draught  or  a 
more  even  keel  might  have  done  at  that  time. 

Now,  under  those  circumstances,  apart  from  the 
question  of  representation,  with  which  I  shall  deal  in 
a  moment,  can  it  be  said  that  there  was  a  breach  of 
duty  on  the  part  of  the  appellants  ?  What  was  their 
duty  ?  Was  it  to  keep  the  bed  of  the  river  adjoining 
their  wharf  in  such  a  condition  as  that,  at  all  tides, 
any  ship,  however  heavy  her  draught,  might  come 
in  ?  Such  a  proposition,  surely,  can  hardly  be  con- 
tended for.  Then,  why  was  there  an  obligation  in 
respect  of  this  ship  at  that  particular  time,  or  at  any 
particular  time,  indeed,  that  could  be  named?  (I 
mean,  of  course,  apart  from  the  alleged  representa- 
tion). That  I  am  wholly  unable  to  see.  Therefore 
that  proves  that  this  case  differs  altogether  from  any 
of  those  which  have  been  cited,  because  here  the 
accident,  such  as  it  was,  arose  entirely  from  the  cir- 
cumstance of  a  vessel  with  this  draught  coming  in  on 
this  particular  tide. 

I  have  said  that,  if  the  obstruction  which  created 
the  difficulty  in  the  approach  of  this  vessel  to  the 
wharf  at  this  particular  tide,  had  been  one  caused  by 
some  unusual  and  extraordinary  circumstance,  which 
those  navigating  the  river  would  have  no  right  to 
anticipate,  but  faiown  to  the  wharfinger,  then  I  quite 
agree  that  some  duty  on  his  part  would  arise  towards 
tiiem,  and,  in  the  absence  of  warning,  it  may  be  that 
he  would  be  under  some  responsibility.  But  the  truth 
is,  that  the  pilot  faiew  perfectly  well  that  these  in- 
equfidities  did  arise  at  all  the  berths  in  the  river  from 
time  to  time,  owing  to  vessels  lying  there.  No  doubt, 
from  time  to  time,  at  different  places,  some  scraping 
took  place  for  the  purpose  of  lowering  the  level  of 
these  elevations.  I  have  already  expressed  my  doubt 
whether,  although  that  work  was  undertaken  by  the 
whariingers,  it  was  in  pursuance  of  any  duty  in- 
cumbent upon  them.  It  was  perfectly  natural,  of 
course,  that  they  should  undertake  it  in  their  own 
interest,  because,  of  course,  if  these  elevations  were 
allowed'  to  increase  it  would  render  access  to  their 
wharves  more  difficult.  The  witness  called  for  the 
defendants  on  this  part  of  the  case  explained  that  it  was 
for  this  reason  that  they  did  scrape  from  time  to  time, 
in  order  that  the  access  to  their  wharf  might  not  be 
interrupted  to  the  extent  that  it  would  otiberwise  be, 
but  it  may  be  doubted  whether  it  was  not  in  their 
interest  rather  than  in  the  discharge  of  an  obligation 
that  they  from  time  to  time  scraped  these  elevations 
I  would  say  this,  that  it  was  not  by  reason  of  their 
having  any  control  over  this  part  of  the  river  in  any 
peculiar  sense,  or  having  any  superior  right  to  that  of 
any  other  member  of  the  public  that  they  undertook 
this  work,  or  would  be  able  or  entitled  to  undertake 
it.  I  mean  any  other  member  of  the  public  who  was, 
as  they  were,  a  riparian  proprietor.  I  apprehend 
that,  being  riparian  proprietors,  they  would  have  a 
right  to  execute  such  work  in  the  neighbourhood  for 
the  purpose  of  improving  the  access  to  their 
wharves  as  they  might  be  advised  to  execute,  provided 
that  in  so  doing  they  did  not  prejudicially  affect  or 
interfere  with  the  rights  of  any  third  persons  or  the 
rights  of  the  public.  Subject  to  the  rights  of  the 
public,  and  subject  to  the  rights  of  any  third  persons 
not  being  interfered  with,  I  do  not  suppose  that  they 
could  be  in  any  way  rendered  liable  for  thus  dealing 
with  the  bed  of  the  river  in  the  neighbourhood  of 
their  wharf. 

Now,  as  I  have  said,  this  is  not  a  case  of  anything 
foreign  or  strange  in  the  condition  of  the  bed  of  the 
river.  It  is  one  of  the  results  of  the  normal  use  of 
the  river ;  and  all  that  can  be  said  is  that  the  whar- 
fingers may  not  on  this  occasion  have  done  as  much 
as  they  had  previously  done  to  remove  the  elevations 
caused  by  that  use  of  the  river ;  but  certainly  it  is  to 
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my  mind  impossible  to  say  that,  eyen  if  they  did  to 
some  extent  omit  to  do  what  they  had  done  on  pre- 
vious occasions  (and  all  the  evidence  as  to  that  is  of 
the  vaguest  description),  they  failed  in  their  dut^ 
towar£  those  who  were  about  to  approach  their 
wharf. 

That,  to  my  mind,  apart  from  the  question  of  the 
letter  and  the  representation  which  came  in  the 
letter,  is  sufficient  to  dispose  of  the  case.  One  obser- 
vation I  may  make,  although  it  is  to  some  extent  con- 
nected with  the  representation  which  the  appellants 
made — it  is  this,  that  if  on  the  one  hand  the  condition 
of  the  bed  of  the  river  may  be  said  to  have  been  a 
matter  peculiarly  within  the  knowledge  of  the  appel- 
lants, on  the  other  hand  the  draught  of  the  vessel, 
which  was  of  at  least  as  great  importance  in  deter- 
mining whether  the  vessel  could  have  approcK^hed  the 
wharf  or  not,  was  peculiarly  within  the  knowledge  of 
the  respondents;  and  to  say  that  the  respondents, 
who  had  this  knowledge,  which  they  would  know 
would  not  in  the  ordinary  course  be  in  the  possession 
of  the  appellants,  were  entitled  to  rely  upon  a  state- 
ment made  to  them  by  the  appellants  as  to  their 
being  able  to  get  safely  to  the  wharf  at  a  particular 
time,  appears  to  me  a  somewhat  startling  proposition. 
No  doubt  the  letter  of  Griffiths  does  represent  that  in 
his  opinion  (and  there  is  no  reason  to  doubt  that  it 
was  honestly  his  opinion)  the  captain  could  bring  the 
steamer  to  the  Treiiegar  Wharf  on  Monday  morning's 
tide.  But  surely  that  could  not  absolve  the  ship- 
owners, or  those  who  were  in  charge  of  the  ship,  from 
the  responsibility  of  considering  for  themselves 
whether  it  was  possible.  As  I  say,  presumably  the 
man  who  gave  that  information  would  not  know,  as 
they  would,  the  draught  of  the  ship  and  her  trim, 
because  if  this  ship  had  been  of  the  same  draught, 
but  that  draught  had  been  on  a  different  trim,  it 
would  very  likely  have  been  the  case  that  the  vessel 
would  have  made  her  way  in  with  safety.  Therefore 
I  do  not  think  that  this  letter  can  be  taken  as  an 
invitation  to  come  in  under  all  drcumstanoes,  or  an 
assertion  that  they  can  come  in  under  all  circum- 
stances, but  it  must  be  taken  merely  as  a  general 
statement  of  what  the  condition  of  the  water  at  the 
wharf  was  in  comparison  with  the  berth  at  Bathurst 
Basin,  and  what,  therefore,  they  would  have  a 
reasonable  light  to  expect  under  ordinary  circum- 
stances, of  course  assuming  that  those  who  were 
navigating  the  ship  would  know  that  they  must  make 
sufficient  allowance,  because  the  bed  of  the  river  in 
the  neighbourhood  of  the  wharf  might  not  be  in  a 
perfectly  even  condition.  It  seems  to  me  to  be  out  of 
the  question  to  suppose  that  it  is  a  right  and  proper 
thing  to  run  the  matter  so  fine  that  if  you  have  six 
inches  of  elevation  at  any  particular  point  near  the 
wharf  above  the  surface  of  the  bottom  of  the  berth 
itself  you  will  have  too  little  water.  I  cannot  think 
that  it  was  really  a  prudent  thing  to  run  it  so  fine  as 
that,  and  I  think  that  a  greater  margin  ought  to  have 
been  left  in  order  to  insure  reasonable  safety. 

With  regard  to  the  representation,  it  is  not  alleged 
as  a  deceit,  it  cannot  be  put  as  a  warranty — the 
utmost  the  plaintiffs  can  allege  appears  to  be  a  repre- 
sentation by  the  foreman  in  charge  of  the  wharf  of 
his  belief,  he  being  ignorant  of  that  which  those  on 
board  knew,  namely,  the  draught  of  water  of  the  vessel, 
on  which  depended  the  possibility  or  not  of  getting 
this  ship  on  to  the  berth. 

Under  these  circumstances  I  am  unable  to  see  any 
breach  of  duty  on  the  part  of  the  appellants  rendering 
them  liable  to  this  action,  and  I  concur  with  the 
motion  which  has  been  made. 

Lord  Morris. — I  concur. 

Order  of  the  Court  of  Appeal  reversed  and  decree  of 


Butt  J   J.,    restored  with   costs;  cause    remitted  to  tk 
Admiralty  Division. 

Solicitors  for  the  appellants,  Pritchard  &  Sent,  for 
Vaughan  &  Hornby y  Newport,  Mon. 

Solicitors  for  the  respondents,  Downing,  Hdman,  i 
Co. 


OCourt  of  appeal 


From  Chan.  Div.  March  9,  10,  U. 

Indigo  Co.  v.  Ogilvy.  (a.) 

Practice  —  Jurisdiction  —  Amending  writ  —  Addittf 
foreign  fimi  as  defendants — Some  members  of  /orfig% 
firm  resident  within  the  jurisdiction  —  lntrodmjt§ 
fre^h  causes  of  action  in  respect  of  transactions  out  of 
the  jurisdictio7i—B.  S.  C,  1883,  ord,  11,  r.  1  (g)- 
Service  out  of  the  Jurisdiction. 

The  plaintiffs y  an  English  company,  entered  into  cerhin 
agreements  in  India  with  an  Indian  firm  relative  to  tk 
manufacture  of  indigo  and  the  sale  and  disposal  of  ik 
proceeds  of  the  indigo  so  manufactured.  Theagetdtii 
England  of  the  Indian  firm  were  an  English  firm,  tm- 
sisting  of  five  out  of  the  six  members  of  the  Indian  firm, 
several  of  whom  were  resident  in  India.  The  Indian  Jim 
consigned  the  indigo  to  the  English  firm  as  their  agenU,n 
behalf  of  the  plaintiff  company,  and  drew  bills  o^'iuf 
it  on  the  latter,  who,  upon  such  bills  being  presented,  iw- 
honoured  them,  on  the  ground  if  their  exceedingthe  amMd 
authorized.  The  English  agents  having  tlien  taken  nf 
the  bills  and  sold  the  indigo,  the  plaintiff  company  conr 
meyiced  an  action  against  them  claiming  the  indigo  a^i 
other  relief,  and  all  the  members  of  the  English  fim 
appeared  to  the  writ.  On  a  motimi  for  an  ijUerlonUorji 
injunction,  the  plaintiff  company  introduced  charyet  cf 
fraud  against  the  native  servants  of  the  Indian  firm.  Tk 
plaintiff  company  subsequently  obtained  leave  ex  parte  to 
amend  their  urrit  by  adding  the  Indian  firm  as  d^fenir 
ants  and  by  making  consequential  amendments,  and  t> 
issue  a  concurrent  writ  for  service  out  of  the  jurisdidvm, 
but  on  that  application  they  did  not  go  intt*  the  que4i(» 
of  fraud.  They  then  amended  their  writ,  and  addidt 
claim  against  the  new  defendants,  the  Indian  firm,  tcA»ci 
raised  entirely  fresh  causes  of  action  arising  out  (/ 
alleged  breaches  in  India  by  the  Indian  firm  of  tk 
agreements.  The  Indian  firm  then  moved  to  di«ham 
the  order  which  had  been  obtained  ex  parte,  and  Noili. 
J,,  granted  the  application. 

Held,  by  the  Court  of  Appeal,  that  the  order  gin^ 
leave  to  amend  was  rightly  discharged,  but  that,  uodtr 
the  circumstances,  the  plaintiffs  ought  to  be  allovxd  fc 
amend  their  original  writ  by  substituting  the  names  of 
the  individual  members  of  both  firms  who  icere  retidM 
tvithin  the  Jurisdiction  for  the  name  of  the  English  firm, 
and  by  adding  a  claim  for  relief  in  respect  of  breackf 
of  the  agreements,  and  that  the  members  of  bdh  firm 
who  were  resident  out  of  the  jurisdiction  ought  to  k 
allowed  to  set  aside  their  appearances,  and  that  the  order 
to  be  made  must  be  ivithout  prejudice  to  any  application^ 
by  the  jylaintiff's  for  leave  to  add  as  jxirties  all  or  auyi 
the  members  of  the  said  firms  so  resident  out  of  the  jurit- 
diction,  and  to  strve  them  unth  the  amended,  or  aeon- 
current,  vrrit. 

Western  National  Bank  of  New  York  r.  Perei, 
ante,;?.  245,  [1891]  1  Q.  B.  304,  followed.* 

*  See  E.  S.  C,  June,  1891  (35  Solicitors'  JorB5Ai» 
589),  ord.  48a,  rr.  1—11,  as  to  actions  by  and  again** 
firms. 

(a.)  Reported  by  R.  H.  Deane,  Esq.,  Barrister-«> 
Law. 
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CoimT  OF  Appeal. 


Appeal  from  North,  J. 

TBe  Indigo  Co.  (Limited)  was  an  English  company 
whose  business  was  the  working  in  India  of  a  certain 
patent  for  the  manufacture  of  indigo  by  a  particular 
process. 

It  appeared  that  the  plaintiff  company  had  entered 
into  certain  contracts  in  writing  with  Messrs. 
Gillanders,  Arbuthnot,  &  Co.,  a  C^cutta  firm,  who 
were  managers  and  part  proprietors  of  some  indigo 
estates  in  India.  These  contracts,  which  were  respec- 
tively executed  at  Calcutta  on  the  9th  of  May,  1887, 
and  the  30th  of  May,  188S,  contained  provisions  for 
the  manufacture  of  indigo  by  the  patent  process  on 
the  aforesfud  Indian  estates  of  Messrs.  Gillanders, 
Arbuthnot,  &  Co.,  and  for  the  sale  at  Calcutta  of  the 
indigo  so  manufactured.  Messrs.  Ogilvy,  Gillanders, 
&  Co.,  an  English  firm,  were  the  London  agents  and 
correspondents  of  Gillanders,  Arbuthnot,  &  Co.,  and 
the  latter  firm  consisted  of  six  persons,  five  of  whom 
constituted  the  English  firm,  some  of  the  megabei's  of 
both  firms  being  resident  in  India. 

The  plaintiff  company  being  dissatisfied  with  the 
prices  obtained  for  the  indigo  in  Calcutta,  wrote  the 
following  letter,  in  January,  1890,  to  Ogilvy,  Gillan- 
ders, &  Co. : — **  In  consideration  of  your  telegraphing 
to  your  Calcutta  iirm  to  ship  the  patent  ind^o  made 
at  Begumserai  and  Khan  Mirzapore  factories  to  this 
market  instead  of  selling  at  Calcutta  at  the  very  low 
valuation  of  Rs.l20  named,  we  hereby  undertake  to 
accept  on  presentation  draft  or  drafts  of  your  Calcutta 
firm,  Messrs.  Gillanders,  Arbuthnot,  &  Co.,  for  the 
amount  due  to  the  proprietors  of  Begumserai  and 
Khan  Mirzapore  factories,  plus  Messrs.  Gillanders, 
Arbuthnot,  &  Co.'s  disbm^sements  for  freight,  insur- 
ance, and  shipping  charged  at  90  d/s  with  document 
attached,  for  payment,  and  to  pay  the  same  at  matu- 
rity." 

In  consequence  of  that  communication  the  Indian 
firm  shipped  to  England  410  chests  of  the  indigo, 
consigned  to  Ogilvy,  Gillanders,  &  Co.,  for  the  plain- 
tiff company,  and  drew  bills  against  it  on  the  latter 
for  more  then  £17,000,  which  they  negotiated  in 
Calcutta.  When  the  bills  came  to  the  plaintiffs  they 
refused  to  accept  them,  on  the  ground  that  they  were 
in  excess  of  the  amount  authorized,  and  the  biUs  were 
then  taken  up  by  Ogilvy,  Gillanders,  &  Co. 

The  plaintiff  company  issued  their  writ  of  summons 
against  the  English  firm  of  Ogilvy,  Gillanders,  &  Co. 
only  in  October,  1890.  The  indorsement  on  that  writ 
was: — **  The  plaintiffs*  claim  is  (1)  for  a  declaration 
that  they  are  entitled  to  certain  goods  in  the  posses- 
sion of  the  defendants,  to  wit,  410  cases  of  indigo 
shipped  by  Gillanders,  Arbuthnot,  &  Co.  from  India 
to  the  defendants,  or  the  proceeds  thereof,  and  alleged 
hy  the  plaintiffs  to  have  been  shipped  for  or  on  their 
account ;  (2)  for  an  order  directing  the  defendants  to 
dehver  the  said  goods,  or  their  proceeds,  to  the 
plaintiffs;  (3)  for  an  injunction  restraining  the 
defendants,  tlieir  brokers  or  agents,  from  selling  or 
disposing  of  the  said  goods,  or  any  of  them,  or  from 
receiving  or  dealing  with  the  proceeds  of  any  sale  or 
disposition  thereof;  and  (4)  for  damages  for  the 
wrongful  conversion  and  detention  by  the  defendants 
of  the  said  goods." 

All  the  members  of  the  English  firm  entered  an 
appearance,  including  those  residing  in  India. 

The  indigo  having  been  sold  by  Messrs.  Ogilvy, 
Gillanders,  &  Co.'s  brokers,  the  latter  were  afterwards 
added  as  defendants. 

The  next  step  in  the  proceedings  was  a  motion  on 
hehalf  of  the  plaintiff  company  to  restrain  the 
defendants  from  parting  with  the  indigo.  From  the 
affidavits  filed  in  support  of  that  motion  it  appeared  that 
the  comx)any  claimed  to  be  entitled  to  damages  from  the 
Indian  firm  for  frauds  alleged  to  have  been  com- 


mitted by  their  native  employes  at  the  factories,  with 
the  object  and  effect  of  increasing  the  amounts 
chargeable  against  the  plaintiff  company  in  respect 
of  indigo  manufactured  under  their  process.  H!ow- 
ever,  as  the  result  of  an  arrangement  between  the 
parties  as  to  the  disposal  of  the  proceeds,  the  in- 
junction was  allowed  to  stand  over  till  the  trial. 

In  December,  1890,  the  company  applied  ex  parte 
to  the  judge  in  chambers  for  leave  to  amend  their 
writ  by  adding  the  Indian  firm  as  defendants,  *^  and 
by  making  such  amendments  in  the  indorsement  of 
the  said  writ  as  may  be  necessary  in  consequence  of 
the  joinder  of  the  said  Gillanders,  Arbuthnot,  &  Co. 
as  defendants,"  and  for  leave  to  issue  a  concurrent 
writ  for  service  out  of  the  jurisdiction.  This  applica- 
tion, which  was  supported  by  an  affidavit  not  re- 
ferring to  the  allegea  frauds,  having  been  granted  by 
the  judge,  the  company  proceeded*  to  amend  their 
writ  by  adding  the  Lidian  fii-m  as  defendants,  and  by 
adding  to  the  indorsement  on  the  writ  a  claim  for 
£5,000  *'  for  money  received  by  them  to  and  for  the 
use  of  the  plaintiffs,  and  for  damages  for  breach  by 
them  of  two  agreements  in  writing,  dated  respectively 
the  9th  of  May,  1887,  and  the  30th  of  May,  1888." 

The  response  to  this  was  a  motion  on  behalf  of  the 
Indian  firm  to  discharge  the  order  obtained  ex  parte 
granting  the  company  leave  to  add  the  Indian  firm  as 
defendants,  &c.,  unless  the  company  would  undertake 
to  confine  themselves  in  the  action  to  such  breaches  of 
the  contracts  as  took  place  within  the  jurisdiction, 
because,  as  the  Indian  firm  alleged  in  their  notice,  the 
substantial  dispute,  as  far  as  they  were  concerned, 
related  to  matters  and  alleged  breaches  outside  the 
jurisdiction  of  the  English  court. 

This  motion  came  on  for  hearing  before  Xorth,  J., 
on  the  13th  of  February,  1891. 

North,  J.,  acceded  to  the  application  and  dis- 
charged the  order  obtained  ex  parte  by  the  plaintiffs. 

The  plaintiffs  appealed. 

Xapier  Hifjgins,  Q.C.,  and  TT^  S,  Jiobson,  for  the 
appellants. — The  learned  judge  was  wrong  in  dis- 
charging the  order  which  gave  us  leave  to  add  the 
Indian  firm  as  defendants.  At  cdl  events,  we  ought  not 
to  be  debarred  from  proceeding  against  those  members 
of  that  firm  who  reside  in  this  coimtiy.  All  the 
members  of  the  English  firm,  including  those  resident 
in  India,  appeared  to  the  original  writ,  and  that  in- 
cludes five  out  of  six  of  the  Indian  finn,  and  they 
ought  not  to  be  allowed  practically  to  set  aside  their 
appearances.  But  our  contention  is  that,  there  having 
been  a  breach  of  contract  within  the  jurisdiction,  it 
was  right  to  add  the  Indian  firm  as  defendants: 
R.  S.  C,  1883,  ord.  11,  r.  1  (c)  Q/);  Reynolds  v. 
Colemaiu  35  W.  R.  813,  36  Ch.  D.  453,  Western 
National  Bank  of  Xew  York  v.  Perez,  ante,  p.  245, 
[1891]  1  Q.  B.  304 ;  Massey  v.  Hcynes,  36  W.  E.  834, 
21  Q.  B.  D.  330. 

Cozens-Hardy,  Q.C..  and  Cahahe,  for  the  respond- 
ents.—The  claim  for  £5,000  added  by  the  amendment 
does  not  affect  the  defendants  who  are  within  the 
jurisdiction  at  all,  and  ought  not  to  be  tried  here. 
The  order  of  the  learned  judge  was  right.  The  order 
to  amend  obtained  ex  imHe  could  only  have  been 
allowed  to  stand  upon  terms  of  the  plaintiffs  under- 
taking to  confine  the  action  to  such  of  the  alleged 
breaches  as  took  place  within  the  jurisdiction :  Thomas 
V.  DuchesB  of  Hamilton,  35  W.  R.  22,  17  Q.  B.  D.  692. 
The  only  substantial  question  in  the  action  is  as 
to  the  alleged  frauds,  but  nothing  was  made  of  that 
on  the  ex  parte  application.  An  action,  which  should 
properly  1^  brought  in  India,  ought  not  to  be  allowed 
to  be  brought  hero  by  a  side  wind.  There  is  nothing 
between  the  parties  that  could  not  be  settled  in  five 
minutes  except  the  so-called  Indian  frauds.    We  say 
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(1)  there  was  no  breach ;  (2)  if  there  was  any  breach, 
it  was  out  of  the  jurisdiction ;  (3)  even  if  there  was  a 
breach  within  the  jurisdiction,  there  is  no  damage. 
The  question  of  the  Indian  frauds  ought  to  be  tried  in 
Indiai  not  in  England.  They  took  place  in  India,  and 
the  witnesses  are  resident  there. 
They  referred  to  Mdssey  v.  Heynes. 

Higgins,  Q.C.y  in  reply. — [LiNDLEY,  L.J. — The 
objection  seems  to  be  that  you  are  seeking  in  sub- 
stuice  to  add  an  entirely  new  cause  of  action  to  your 
claim.]  The  original  order  which  was  discharged  was 
a  perfectly  proper  one,  and  ought  not  to  have  beqn 
difichargea,  and  certainly  not  on  the  grounds  on 
which  it  was  discharged.  All  the  confusion  seems  to 
have  arisen  from  suing  the  firms  instead  of  the  indi- 
viduals. [LiNDLEY,  L.J. — Yes ;  and  that  was  your 
fault.  Kay,  L.J. — The  English  firm  seem  to  have 
had  nothing  to  do  with  the  alleged  breaches.]  In 
substance  the  firms  are  identical.  The  distinction 
between  them  is  purely  technical.  The  learned  judge, 
at  most,  ought  to  have  struck  out  the  amendments 
actually  made,  not  discharged  the  order  giving  leave 
to  amend.  There  are  not  two  causes  of  action.  They 
are  substantially  the  same.  The  matter  is  so  com- 
plicated that  practically  it  is  one  cause  of  action  only. 

He  referred  to  Maasey  v.  Heynes, 

Cur.  adv,  vidt, 

March  13.  —  LuTDLEY,  L.J. — This  action  was 
brought  by  a  limited  company  in  this  country  against 
the  firm  of  Ogilvy,  Gillanders,  &  Co.,  and  according 
to  the  indorsement  on  the  original  writ  it  appears  to 
be  neither  more  nor  less  than  an  action  of  trover. 
Some  of  the  partners  in  Ogilvy,  Gillanders,  &  Co.  do 
not  reside  in  this  country,  and  the  plaintiffs,  therefore, 
were  wrong  in  issuing  their  writ,  without  leave, 
against  that  firm.  There  is  no  order  which  justifies 
it  at  all.  The  plaintiffs  ought  to  have  applied  for 
leave  to  serve  the  partners  who  are  abroad.  JBut  then, 
we  are  told,  those  members  of  the  firm  who  are 
abroad  have  appeared,  and  if  there  had  been  nothing 
more  in  it  there  would  be  no  reason  why  that  appear- 
ance should  be  in  any  way  disturbed.  But  the  plaintiffs 
obtained  an  order  ex  jxirie  whereby  it  was  ordered 
that  they  should  be  at  liberty  to  amend  the  writ  of 
summons  by  adding  Gillanders,  Arbuthnot,  &  Co.,  of 
Calcutta,  in  the  Empire  of  India,  as  defendants,  and 
by  making  such  consequential  amendments  in  the 
indorsement  of  the  writ  as  might  be  thereby  necessi- 
tated ;  and  then  it  was  ordered  that  the  plaintiffs 
should  be  at  liberty  to  issue  a  concurrent  writ,  and  so 
on.  After  that  an  application  was  made  on  behalf  of 
the  Calcutta  firm  to  discharge  that  order.  In  the 
interval  the  plaintiffs  had  availed  their  selves  of  the 
order  by  amending  their  writ,  adding  the  name  of  the 
Calcutta  firm  and  introducing  a  new  cause  of  action 
altogether,  suing  now  both  firms  for  breaches  of  two 
agreements  entered  into  as  I  will  presently  mention, 
itorth,  J.,  on  consideration  of  the  matter  came  to  the 
conclusion  that  the  liberty  given  by  the  order  I  have 
just  referred  to  was  confined,  and  intentionally  con- 
fined, merely  to  this — to  adding  the  Calcutta  firm  for 
the  purpose  of  obtaining  relief  against  the  EngHsh 
firm  according  to  the  claim  on  the  writ — for  there  is 
no  statement  of  claim  yet — and  he  considered  that  it 
was  going  beyond  what  was  intended  by  that  order, 
and  beyond  what  was  reasonable  and  proper,  to  recast 
the  whole  case  and  add  the  Calcutta  firm  with  a  view 
to  the  case  so  made,  and  he  accordingly  discharged 
the  order.     From  that  the  plaintiffs  appeal. 

Now  it  appears  to  me  that  there  have  been  mis- 
conceptions on  both  sides  in  this  matter.  In  the  first 
place  I  take  it  to  be  now  settled,  after  the  discussion 
which  this  matter  has  imdergone  in  the  case  of  the 


Western  National  Bank  of  New  York  v.  Pern,  that  you 
cannot  sue  a  firm  some  members  of  which  are  abroad, 
at  all  events  without  leave ;  that  if  you  can  sae  them 
at  all  in  the  fiirm  name,  which  seems  to  be  doubtful, 
you  must  at  all  events  obtain  leave.  Therefore,  wW 
this  writ  was  issued  it  was  all  wrong  so  far  as  the 
foreigners  were  concerned .  That  being  so,  the  additim 
of  the  Calcutta  firm  did  not  make  it  more  ligk 
That  was  wrong  too;  and,  therefore,  the  order (rf 
North,  J.,  giving  the  plaintiffs  liberty  to  amend,  by 
adding  another  firm  to  a  defective  writ,  was  wrong, 
and  that  order  ought  to  be  discharged  and  put  right 
— in  other  words,  the  appeal  ought  to  fail. 

But  then  comes  the  question  what  ought  we  nov  to 
do.  It  is  not  right  for  this  court,  or  any  court,  to 
play  battledore  and  shuttlecock  with  suitors,  td 
North,  J.,  ought,  it  appears  to  me,  to  have  given tii* 
plaintiffs  liberty  to  amend  their  writ  in  such  a  way  h 
was  possible  without  doing  injustice  to  the  defod- 
ants ;  ^d  I  propose  now  to  state  the  order  which  i? 
think  he  ought  to  have  made,  and  to  make  that 
oi-der. 

But  before  doing  that  I  will  make  one  or  two  if- 
marks  about  the  cause  of  action  here.  The  real  cause 
of  action  arises  from  alleged  breaches  of  two  con- 
tracts made  in  Calcutta  between  the  Calcutta  firm  and 
the  plaintiffs.  Some  of  the  alleged  breaches  were  a 
Calcutta  and  some  in  this  coimtry.  But  the  plainti^' 
rights  are  based  entirely  on  those  contracts.  Tbw 
are  two  firms,  one  consisting  of  five  partners,  and  tk 
other  of  six.  All  the  members  of  tne  English  iin 
are  members  of  the  Calcutta  firm  ;  but  there  is  as 
member  of  the  Calcutta  firm  who  is  not  a  member  d 
the  English  firm.  Now  if  partners  abroad,  who  haw 
partners  resident  here,  enter  into  any  agreement « 
such  with  a  person  here,  the  x)artner8  resident  h€» 
can  be  sued  for  any  breach  of  that  agreement  whether 
the  breach  is  in  this  country  or  abroad.  I  apprAa^ 
there  is  no  doubt  at  all  about  that,  and  the  struggh 
to  prevent  the  plaintiffs  here  from  suing  the  partias 
here  for  breaches  abroad  appears  to  me  to  be  ahaoa 
futile.  It  can  be  done  in  some  way  or  another,  bat  I 
do  not  say  it  C€ui  be  done  in  the  shape  in  which  ^ 
plaintiffs  have  attempted  to  do  it.  On  the  otk 
hand,  the  plaintiffs  have  got  into  a  hopeless  cosft- 
sion,  and  I  do  not  think  it  would  be  right  to  lean 
them  in  that  state,  in  which  no  good  can  accme  d 
them,  and  no  good  to  the  defendants,  when  there  i 
a  very  serious  matter  in  controversy  between  thtja. 

In  order  to  do  justice,  therefore,  it  appears  to  tf 
that  North,  J.,  ought  to  have  done  this ;  and  wei*>- 
pose  to  do  it.  First  of  all  we  dismiss  this  api^ 
with  costs,  because  the  form  is  all  wrong ;  and  we* 
aside  the  amended  writ.  The  plaintiffs  are  to  be < 
liberty  to  amend  their  original  writ  by  sub«ti*ntar 
for  the  name  of  the  firm,  Ogilvy,  Gillanders,  i  C* 
(that  is,  the  name  on  the  original  writ),  the  naniesja 
the  members  thei-eof,  and  the  names  cf  tk 
members  of  the  firm  of  Gillanders,  Arbuthnot.  s 
Co.,  who  are  in  this  coimtry ;  and  to  amend  the«^ 
by  adding  a  claim  for  relief  in  i*espect  of  anyi&p 
breaches  of  the  contracts  of  May,  1887,  and  **^ 
1888.  Now  if  we  stopped  there  that  would  hardh^ 
fair,  because  some  members  of  the  firm  of  OsST 
Gillanders,  &  Co.  are  resident  abroad,  and  therii" 
api)eared,  and  it  would  not  be  right,  I  think,  top 
them  to  tbeir  appearance  to  the  amended  writ,  w* 
disclosed  a  totally  new  cause  of  action ;  and  I  do  as 
know  that  they  would  have  appeared  to  that  Th»; 
fore  what  we  propose  to  do  js  this.  The  member '^ 
the  above  firms  who  reside  abroad,  and  who  have  a? 
peared  to  the  original  writ,  are  to  be  at  liberty  to  ^ 
aside  their  appearances,  That  will  leave  as  def^ 
ants  those  members  of  the  two  firms  who  are  in  ^ 
country.     Of  course  they  must  appear  and  ni«t  tff 


Vol.  XXXIX.    [Aug. 8, 1891.]    THE  WEEKLY  REPORTER. 


649 


CouET  OP  Appeal. 


Indigo  Co.  v,  Ogilvy. 


CouitT  OF  Appeax. 


•cause  of  action  which  the  plaintiffa  can  have  against 
them.  Then  we  propose  to  add  this,  which  may  or 
may  not  be  necessary — and  I  do  not  know  whetiier  it 
will  or  not — '*  and  ibis  order  is  to  be  without  preju- 
dice to  any  application  which  the  plaintiffs  may  make 
to  add  as  parties  to  such  amended  writ  all  or  any  of 
the  oo-partners  of  the  said  defendants  who  are  not 
resident  in  this  country,  and  to  serve  them  with  such 
amended  writ,  or  a  concurrent  writ,  as  the  plaintiffs 
may  be  advised.'*  There  are  two  reasons  why  we  do 
not  now  give  them  liberty  to  do  that.  In  the  first 
place,  I  do  not  know  that  it  is  necessary ;  and,  in  the 
next  place,  if  it  should  become  necessary,  there  may, 
for  anything  I  know,  be  reasons  which  tihe  defendants 
can  show  against  their  being  joined.  I  think,  there- 
fore, it  womd  not  be  fair  to  the  defendants  to  go  so 
&r  as  to  give  the  plaintiff  liberty  to  do  it  now ;  but 
inasmuch  as,  by  striking  out  those  two  firms,  this 
order  may  very  seriously  embarrass  the  plaintiffs,  we 
propose  to  put  it  in  that  form — that  the  order  is  to  be 
wiAout  prejudice  to  any  application  which  they  may 
make,  if  they  find  it  necessary ;  although,  so  far  as  I 
can  see,  they  will  not  find  it  necessary. 

KiY,  L.  J. — I  assent  to  the  proposed  order,  and  I 
wiU  shortly  state  my  view  of  the  matter.  The  writ 
as  originally  framed  asked  for  a  declaration  against 
the  persons  who  are  now  defendants  to  it,  who  were 
named  by  the  name  of  the  firm,  Ogilvy,  GiUanders, 
&  Co.,  that  the  plaintiffs  were  entitled  to  certain 
^goods  in  the  possession  of  the  defendants;  and, 
secondly,  for  an  order  directing  the  defendants  to 
deliver  those  goods,  or  their  proceeds,  to  the  plain- 
tiffs ;  and,  thirdly,  for  an  injimction  to  prevent  them 
disposing  of  the  goods  in  any  other  way;  and, 
fomthly,  damages  for  wrongful  conversion  and 
detention  by  the  defendants  of  the  said  goods.  That 
is  all  that  appears  on  the  writ,  and  the  effect  of  that 
is  a  suggestion  that  there  are  certain  goods  in  the 
possession  of  the  firm,  who  were  defendants,  in  this 
comitry,  to  which  the  plaintiffs  have  a  right,  and 
what  practically  they  seek  is  to  recover  those  goods. 

Well,  that  firm,  it  appears,  was  entirely  an  English 
.partnership,  and  some  of  the  members  were  actuaUj  in 
England,  others  of  the  members  of  that  firm  were  not  in 
England,  but  were  in  India ;  but  they  all  appeared 
to  the  writ,  so  that,  so  far  as  any  claim  was  asserted 
against  the  specific  goods  in  the  possession  of  the  firm 
in  England,  there  was  a  complete  action.  However,  the 
plaintiffs  were  not  satisfied  with  that.  They  wanted 
to  add  a  firm  who  are,  in  fact,  an  Indian  firm,  and 
carry  on  business  in  Calcutta.  That  Indian  firm  is 
composed  of  all  the  members  of  the  English  firm, 
and  one  additional  member,  so  that  it  is  a  separate 
firm ;  and  the  plaintiffs  obtained,  under  an  vx  jxirte 
order,  leave  to  add  that  firm,  and  to  amend  their 
writ ;  and  then  they  amended  their  writ  by  adding 
that  Indian  firm  also,  by  the  name  of  Gillanders, 
Arbuthnot,  &  Co.,  not  making  any  of  the  individuals, 
either  of  the  English  or  foreign  'firm,  parties  to  the 
writ ;  and  then  they  added  to  the  writ  this  claim — 
*'  And  the  plaintiffs  also  claim,  against  the  defendants 
Gillanders,  Ai-buthnot,  &  Co.  £o,000  for  money 
received  by  them  to  and  for  the  use  of  the  plaintiffs, 
and  for  damages  for  the  breach  by  them  of  two  agree- 
ments in  writing,  dated  respectively  the  9th  of  May, 
1887,  and  the  SOthof  May,  1888."  Now  that  is  the 
first  mention  of  those  agreements  in  the  writ,  and  the 
effect  of  that  writ,  as  amended,  is  to  ask  all  the 
original  relief,  not  only  against  the  English  firm,  but 
also  against  the  Indian  firm,  and  to  add  certain  special 
lelief  against  the  Indian  firm  which  is,  in  point  of 
■fact,  alternative,  and  probably  inconsist«it,  relief. 

The  facts,  as  now  appears,  are  these :  There  were 
two  agreements  between  the  plaintiffs  and  the  Indian 


firm,  the  English  firm  not  being  party  to  either  of 
those  agreements.  They  were  altogether  agreements 
with  the  Indian  firm,  and  those  agreements  were 
practically  for  the  use  by  the  Indian  firm  of  certain 
patent  processes  of  the  plaintiffs  in  preparing  indigo  ; 
and  it  is  claimed  (I  am  not  at  all  wishing  to  indicate 
any  opinion  of  my  own  as  to  the  real  meaning)  that 
by  virtue  of  one  or  other  of  those  agreements  the 
Indian  firm  were  bound  to  consign  to  this  country 
indigo  so  prepared ;  and  the  plaintiffs'  claim  is  that 
when  the  indigo  so  prepared  was  consigned  to  this 
country  they  had  a  right  to  that  specific  indigo. 
But  under  this  amendment  of  the  writ  they  are  not 
merely  claiming  the  specific  indigo  which  is  being 
transmitted  to  this  country,  but  they  want  damages 
against  the  Indian  firm  for  breaches  of  those  two 
contracts.  Now,  that  relief  is  alternative  relief ;  or, 
at  least,  it  is  relief  which  is  not  in  the  least  degree 
involved  in  the  writ  as  originally  framed ;  and  imder 
it  the  defendants  state  that  they  are  apprehensive 
that  claims  may  be  made  against  the  Indiiui  firm  for 
breaches  of  these  two  contracts,  or  one  of  them, 
which  occurred  in  India.  Now  it  is  quite  clear  that 
an  original  writ  for  breaches  of  these  contracts, 
which  breaches  occurred  in  India,  would  not  be 
allowed  to  issue  in  this  country  against  people 
resident  abroad.  If  the  defendants  against  whom 
that  sort  of  relief  was  asked  were  resident  abroad, 
the  answer  to  any  application  to  allow  a  writ  to  be 
issued  against  them  in  this  coimtry  would  be  this : 
"  Your  cause  of  action,  the  breach  of  the  agreement, 
is  abroad.  It  does  not  come  within  the  terms  of  the 
orders  at  all.  You  must  sue  them  in  the  country  in 
which  the  breach  occurred."  I  take  it  that  is  very 
clear  indeed ;  and  what  the  defendants  say  is  this : 
*'The  plaintiffs  are  now  trying,  under  guise  of  an 
amendment  of  their  writ;  and  by  reason  of  the  leave 
they  obtained  ex  parte,  to  add  the  foreign  firm  as 
parties  in  order  to  obtain  against  that  foreign  firm 
relief  which,  unless  they  had  joined  them  in  this 
way,  they  would  not  have  been  allowed  to  obtain  in 
this  country  at  aU."  That  I  understand  to  be  the 
main  difficulty  which  the  defendants  raise. 

Now,  certainly  one  case,  Massey  v.  HeyneSy  which 
was  referred  to  has  gone  very  far.  In  that  case  the 
Divisional  Court,  and  afterwards  the  Court  of  Appeal, 
did  allow  the  addition  by  amendment  of  persons 
resident  abroad  to  an  action  conmienced  against 
persons  resident  in  this  country,  and  allowed  the 
plaintiffs  to  ask  against  the  persons  resident  abroad 
alternative  relief,  which  could  not  have  been  obtained 
upon  an  original  writ  against  those  persons  alone, 
because  the  cause  of  action  was  not  a  cause  of  action 
in  this  country,  and  did  not  come  within  the  rule. 
Wills,  J.,  in  a  very  careful  and  well-considered 
judgment,  says  this  : — "  The  brokers  made  a  charter- 
party  with  the  plaintiffs  which  had  to  be  performed 
in  the  Mediterranean,  and  was  there  broken.  On  com- 
plaint made  to  the  defendants  abroad,  they  answered 
that  the  brokers  in  England  had  exceeded  their 
authority  in  effecting  the  charter-party  in  the  terms 
which  it  contained,  and,  therefore,  that  the  foreign 
firm  was  not  liable.  Thus  two  sets  of  persons  were 
involved  in  the  transaction,  against  whom  the  plain- 
tiffs had  no  joint  remedy  or  joint  cause  of  action,  but 
in  respect  of  each  of  whom  the  suggested  cause  of 
action  against  one  excluded  that  against  the  other, 
for  if  the  fiirm  abroad  had  given  authority  to  the 
brokers  in  London  to  make  this  charter-party,  no 
action  would  lie  against  the  brokers ;  if,  on  the  other 
hand,  the  firm  had  not  given  authority  to  the 
brokers,  no  action  would  lie  against  the  Austrian 
firm,  but  an  action  would  lie  against  the  brokers 
for  breach  of  their  implied  warrant  of  authority.  So 
that  perhaps  no  case  could  be  put  in  which  the  ob- 
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jections  which  have  been  raised  to  the  service  out  of 
the  jurisdiction  would  be  more  strikingly  illustrated. 
The  Austrian  firm  certainly  could  not  have  been 
served  alone,  because  under  none  of  the  sub-sections 
of  ord.  11,  r.  1,  would  a  case  for  service  out  of  the 
jurisdiction  against  them  arise.  Also,  if  the  action 
succeeded  against  the  foreign  firm,  it  would  be  on  the 
ground  that  the  English  defendants  were  not  liable, 
and,  therefore,  in  one  sense,  ought  not  to  have  been 
sued."  But  the  result  of  that  case  was  this — ^that 
both  the  Divisional  Court  and  the  Court  of  Appeal 
agreed  that  the  claims  against  the  persons  resident  in 
England  and  the  foreign  firm  arose  out  of  the  same 
transaction,  and,  therefore,  there  being  a  bond  fide 
claim  against  the  persons  resident  in  England,  it  was 
proper  in  that  case  to  allow  the  foreign  firm  to  be 
joined  on  alternative  relief  sought  against  the  foreign 
firm,  which  could  not  have  been  obtained  in  an  action 
against  the  foreign  firm  alone,  because  they  could  not 
have  been  served.  The  case  certainly  is  a  very 
strong  one,  and  Wills,  J.,  says,  in  a  further  part  of 
his  judgment: — "If  there  was  the  least  ground  for 
saying  the  action  was  brought  against  the  brokers  in 
this  coimtry  maid  fide^  and  ^vith  the  knowledge  that 
they  were  not  liable,  simply  to  try  in  England  a  case 
which  otherwise  could  not  be  tried  here,  then,  al- 
though the  action  was  against  a  person  in  this  coiuitry, 
it  would  not  be  *  properly'  brought."  Li  the  cir- 
cumstances supposed,  he  held  that  leave  to  add  the 
foreign  firm  and  serve  them  abroad  could  not  have  been 
given.  But  I  do  not  think  that  case  properly  api^lies 
to  what  has  been  done  here,  for  in  the  first  place  there 
would  be  the  difficulty,  which  Lindley,  L.J.,  has 
pointed  out,  in  the  frame  of  the  original  action.  It 
was  not  right  to  frame  this  original  action  by  making 
the  English  firm  defendants  simply  in  the  name  of  the 
firm.  The  proper  way  would  have  been  to  make  the 
partners  in  that  firm  parties  by  their  individual 
names,  and,  then,  if  it  was  a  proper  case,  leave 
might  be  obtained  to  serve  those  who  were  abroad. 
Or  another  mode  of  proceeding  would  have  been 
merely  to  have  made  thofee  members  of  the  English 
firm  who  were  actually  resident  in  this  coimtry 
parties,  and  not  to  have  added  those  members  who 
were  resident  abrocul.  But  the  plaintiffs  did  not  do 
that,  and  no  doubt  they  were  jtistified  in  sa^nng 
that  any  defect  of  that  kind  was  cured  by  the  fact 
that  the  partners  in  that  firm,  though  resident 
abroad,  put  in  an  appearance.  However,  they  are  now 
seeking  to  deal  with  the  foreign  firm  in  the  same  kind 
of  way.  They  do  not  make  the  individual  members 
of  that  foreign  firm  parties  at  all,  but  they  have  made 
the  firm  parties  by  the  name  of  their  firm  only,  with- 
out naming  any  of  the  individual  members.  It  seems 
to  me  that  that  is  wrong,  and  I  cannot  divest  myself 
of  the  notion  that  the  plaintiffs  have  really  f oimd  out 
that  theii*  cause,  as  the  wi*it  was  originally  framed 
against  the  English  firm,  is  a  weak  one,  or  at  any 
rate,  that  it  does  not  raise  the  real  point  they  want 
to  try,  as  they  really  want  to  try  a  question  of  breaches 
of  these  contracts  abroad  by  the  foreign  firm,  and, 
therefore,  I  am  not  quite  convinced  that  this  was  a 
hond  fide  case  of  bringing  the  foreign  firm  before  the 
court,  and  I  rather  think  the  case  comes  within  those 
last  observations  of  "Wills,  J.,  which  I  have  read. 

But  now  what  is  to  be  done  ?  Supposing  this  writ 
were  altogether  set  aside,  and  the  action  were  stayed 
or  dismissed,  still  it  is  quite  clear  that  the  plaintiffs 
might  sue  any  of  the  members,  either  of  the  English 
or  foreign  fiiin,  whom  they  happen  to  find  in  this 
country,  and  there  are  such  meml^rs  here.  There  are 
partners  here  who  are  members  both  of  the  English 
and  of  the  foreign  firm,  and  if  the  plaintiffs  choose  to 
bring  an  action  against  those  members  alone  nobody 
oould  prevent  them,  and  it  would  be  no  answer  to 


say,  '*  You  are  brmging  an  action  against  a  memlMr 
of  a  foreign  firm  in  respect  of  a  breadi  of  contract  i& 
that  foreign  country."  They  have  a  right  to  do  it  i 
they  findliim  here  ;  th^  have  a  right  to  assert  tiieir 
remedy  against  a  def  endemt  who  is  in  this  coantnr  ii 
respect  of  a  breach  of  contract  which  occurred  abratd. 
Therefore,  in  considering  what  is  the  proper  com 
for  the  court  now  to  take,  it  seems  to  me  it  is  not 
right  that  we  should  simply  affirm  the  ordsr  of 
North,  J.,  without  putting  the  parties,  as  &r  as  mij 
be  proper  now,  in  a  position  which  they  might  dewly 
put  themselves  in  if  they  liked  without  any  anthori^ 
of  the  court.  I  therefore  quite  assent  to  the  onk 
which  Lindley,  L.J.,  has  stated.  It  enables  tite 
parties,  if  they  please,  to  put  their  writ  in  a  xigk 
form,  and  in  a  form  which  the  court  could  not  pre- 
vent their  putting  it  in ;  and  it  obviates  the  neoesstr 
of  issuing  a  new  writ  by  giving  them  leave  to  anieui 
this  writ,  and  to  utUize  the  proceedings  which  hai« 
been  taken  up  to  this  point,  if  they  please,  for  tbp 
purpose  of  the  action  which  they  cont^plate  hrioe- 
ing.  More  than  that  at  present,  I  agree,  it  wow 
not  be  well  to  do ;  but  I  have  been  considering  tfee 
case  very  anxiously  with  a  view,  if  possible,  of  pre- 
venting our  having  this  fight,  which  was  a  somewhtt- 
prolonged  one,  considering  the  matter  involved,  iH 
over  again  in  court — ^a  danger  which,  I  am  afraid,  m 
have  not  altogether  obviated. 

Appeal  dismissed.     Order  varied. 

The  minutes  of  the  order  were  drawn  up  in  the  foI> 
lowing  form : — 

Dismiss  the  appeal  with  costs,  and  set  aside  iht 
amended  writ ;  but  the  plaintiffs  are  to  be  at  hliertf 
to  amend  their  original  writ  by  substituting  for  the 
name  of  the  firm  Ogilvy,  Oillanders,  &  Co.  &e  namei 
of  the  members  thereof  and  of  the  firm  GiUanden, 
Arbuthnot,  &  Co.  who  are  in  this  country,  and  to 
amend  the  said  writ  by  adding  a  claim  for  relief  ii 
respect  of  any  alleged  breaches  of  the  contracts  of 
May,  1887,  and  May,  1888  ;  and  the  members  of  the 
above  firms  who  reside  abroad,  and  who  have  ap- 
peared to  the  original  writ,  arc  to  be  at  liberty  to  set 
aside  their  appearances.  And  this  order  is  to  be  vith- 
out  prejudice  to  any  application  which  the  nlaintifr 
may  make  to  add  as  parties  to  such  amendea  writ  ifl 
or  any  of  the  co-partners  of  the  said  defendants  ^ 
are  not  resident  in  this  country,  and  to  serve  th» 
with  such  amended  writ  or  a  concurrent  writ  as  the 
plaintiffs  may  be  advised. 

SoHcitors,  E.  W.  <fc  i?.  Oliver  ;  Slade  «£•  Mirnk. 


April  2i 


?6i8t)  (Coun  of  3lu0tiff. 

Chan.  Div.  ] 
StirHng,  J.  ] 
Kensington  and  Knightsbridge  Electric  Ligh> 

iNO  Co.  (Limited)  v.  Lane  Fox  Ei^ctbical  Oa 

(Limited),  (a.) 
Patent  —  InJundion—ThreatS'-'AUeffed  ittfringemfi*-' 

Patents,  Designs,  afid  Trade-Marks  Act,  1883  (46  * 

47  Vid,  c.  57),  s.  32. 

The  registered  owner  of  an  invention  Jiod  agrted  ifi 
assign  it  to  a  company,  and  had  comnvncfd  an  odi» 
against  another  company  for    infringing  itj  fl»«  f* 

(a.)  Reported  by  H.  M.  Charters  Macphebsoj. 
Esq.,  Barrister-al-T^in. 
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company,  to  whom  the  patent  in  equity  belonffs, 
cannot  make  any  difference  to  the  pliuntifPs.  iSe 
object  of  the  section  is  that  the  questions  of  validity 
and  infringement  shall  be  tried,  and  the  ojius  lies  on 
the  plaintiffs  to  establish  their  case :  Challender  ▼. 
Itoyle,  36  W.  R.  367,  36  Ch.  D.  425.  Here  they  have 
failed  to  do  so ;  the  evidence  simply  amounting  to  a 
conflict  of  opinion. 

Stirling,  J. — ^This  is  a  motion  made  under  section 
32  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  which  is  in  these  terms: — "Where  any  person 
claiming  to  be  the  patentee  of  an  invention  by  cir- 
culars, advertisement,  or  otherwise  threatens  any  other 
person  with  any  legal  proceedings  or  liability  in  re- 
spect of  any  alleged  manufacture,  use,  sale,  or  pur- 
chase of  the  invention  any  person  or  persons  aggrieved 
thereby  may  bring  an  action  against  him,  and  may 
obtain  an  injunction  ageunst  the  continuance  of  such 
threats,  and  may  recover  such  damage  (if  any)  as  may 
have  been  sustained  thereby,  if  the  alleged  manufac*- 
ture,  use,  sale,  or  purchase  to  which  the  threats 
related  was  not  in  fact  an  infringement  of  any  legal 
rights  of  the  person  making  such  threats."  Then 
there  is  this  proviso : — "  Provided  that  this  section 
shall  not  apply  if  the  person  making  such  threats 
with  due  diligence  commences  and   prosecutes    an 


company  to  zahom  the  patent  loas  agreed  to  he  assiy 

had    threatened  the  otter  company  and  their  cmtomers 
with  legcd  jaroceedings  in  respect  of  the  alleged  infringe- 

Ifeld,  that,  under  section  32  of  the  Patents,  &c.y  Act, 
1883,  the  latter  company  were  persons  aggrieved  and 
entitled  to  obtain  an  injunction  to  restrain  such  threats  ; 
and  that  J  the  action  for  the  infringement  iibt  having  "been 
hrougJU  hy  tTie  company  ivho  had  made  the  threats,  hut 
hy  the  legal  oivner  of  the  patent^  they  were  not  within  the 
proviso  ill  section  32  that  the  section  should  not  apply. 

Motion. 

St.  George  Lane  Fox,  by  an  agreement  dated  July 
31,  1890,  agreed  to  assi^  to  the  defendants,  the 
I^e  Fox  Electrical  Co.  (Limited)  a  patent  for  cer- 
tain improvements  in  electric  lighting,  of  which  he 
was  the  registered  owner,  upon  terms  not  disclosed 
by  the  evidence. 

The  nominal  capital  of  the  defendant  company  was 
£100  divided  into  100  shares  of  £1  each,  and  on 
March  10,  1891,  Lane  Fox  held  seventy- three  shares, 
and  was  tiie  managing  director  of  the  company. 

On  ^November  15,  1890,  Lane  Fox  commenced  an 
action  against  the  plaintiffs,  the  Kensington  and 
Knightsbrid^e  Electrical  Lighting  Co.  (Limited)  to 
restrain  them  from  infringing  his  patent,  and  this 
action  was  still  pending. 

On  February  21,  1891,  the  defendant  company  sent 
the  following  letter  to  Messrs.  John  Barker  &  Co., 
of  Kensington,  who  were  being  supplied  with  elec- 
tricity by  the  plaintiff  company  ; — 

**  We  understand  that  your  house  is  being  supplied 
with  electric  light  by  the  Kensington  and  Knights- 
bridge  Electric  Supply  Co.,  which  company,  as  you 
are  doubtless  aware,  is  now  being  sued  for  damages 
lor  infringement  of  our  patented  system  of  electric 
distribution.  We  have  b^n  advised  that  you,  as  one 
of  the  users  of  the  said  system,  are  liable  for  the 
infringement.  We  beg,  therefore,  to  caution  you  of 
the  fact,  and  to  offer  you  an  indemnity  upon  the 
terms  contained  in  the  enclosed  circular.  These 
terms,  however,  are  to  be  considered  as  withdrawn 
if  not  accepted  by  the  28th  inst." 
The  circular  referral  to  in  this  letter  stated  that 

"The  Lane  Fox  Electrical  Co.  (Limited)  by  whom 

aQ  Mr.  Lane  Fox*s  patents  for  his  system  of  electric 

light  distribution  are  now  held,  are  prepared  to  grant 

licences  for  the  use  of  this  system  on  the  following 

terms,   provided  they  are  accepted  without  delay." 

It  then  stated  the  terms,  and  ended  with  a  short 

description  of  the  Lane  Fox  system. 
Similar  communications  had  been  received  by  other 

customers  of  the  plaintiff  company. 
The  present  action  was  commenced  on  March  4, 

1891,  by  which  the  plaintiffs  claimed  **  an  injunction 

to  restrain  the  defendants  from  threatening  any  per- 
sons with  legal  proceedings  and  liability  in  respect  of 

any  alleged  infringement  of"  the  Lane  Fox  patent, 

and  damages ;   and  this  was  a  motion  to  restrain  the 

defendants  from  such  threats  until  the  trial  of  the 

action  or  further  order. 

Graham  Hastings,  Q.C,  and  B,  Wallace,  for  the 
plaintiff. — We  are  entitled  to  an  injunction  to  restrain 
these  threats  imder  section  32  of  the  Patents,  Designs, 
ajd  Trade-Marks  Act,  1883.  The  evidence  shows  that 
^ere  is  no  substance  in  the  Lane  Fox  patents,  so  that 
there  can  be  no  infringement  of  it. 

,  *5*/^'  ^a'*awi,  for  the  defendants.— If  the  threats 
had  been  uttered  in  the  name  of  Lane  Fox  we  would 
cleMiy  have  been  within  the  proviso  of  section  39    i 

lOT  he  has  commenced  an  action  for  infringement  of  ^^^  ^^r^°, 

i^j^^^iv^"'*'''^^  ^-  ^'^y'  3^  ^'  ^'  3^2,  43  Ch.  D  It^ifi^^Oi^e^^^eaT^iiatthe 

-wo.    ihe  threats  having  been  made  by  tiie  defend^T^  I  BU^^^^ijy  ^grx-a^^^"^^^^^ 


action  for  infringement  of  his  patent." 

The  action  is  brought  to  restrain  threats,  of  which 
a  sample  has  been  put  in  evidence  in  a  letter,  dated 
the  21st  of  February,  1891.  [His  lordship  then  read 
the  letter.]  I  think,  upon  the  construction  of  that 
letter,  there  is  no  doubt  that  it  contains  a  threat. 
[His  lordship  then  read  the  circular  enclosed  with  the 
letter,  and  continued : — ]  Upon  that  it  seems  to  me 
that  the  defendant  company,  who  there  describe  them- 
selves as  now  holding  all  Mr.  Lane  Fox's  patents  for 
his  system  of  electric  light  distribution,  and,  therefore, 
according  to  the  definition  of  "patentee"  within 
section  46  of  this  Act,  claim  to  be  the  persons  "  for 
the  time  being  entitled  to  the  benefit  of  a  patent," 
claim  to  be  the  patentees  of  this  invention  within  the 
meaning  of  section  32. 

Then  by  that  section,  these  defendants  claiming  to 
be  patentees  and  threatening  legal  proceedings  by  cir- 
cular, any  person  aggrieved  may  bring  an  action 
against  them.  Are  the  plaintiffs  such  persons  ?  They 
are  engaged  in  operations  for  supplying  various 
persons  within  a  particular  district  of  London  with 
the  electric  light,  and  upon  the  evidenc3  there  is  no 
doubt  at  all  that  these  threats  interfere  with  their 
operations  and  prevent  them  from  being  so  effectively 
conducted  as  they  ought  to  be.  The  plaintiffis  sure 
therefore  persons  aggrieved,  and  they  can  bring  an 
action  and  obtain  an  injunction  **  if  the  alleged 
manufacture,  use,  sale,  or  purchase  to  which  the 
threats  related  was  not  in  fact  an  infringement  of  any 
legal  rights  of  the  person  making  such  threats." 
Have  the  defendants,  who  make  the  threats  in  thi» 
case,  any  legal  rights  to  prevent  the  infringement  of 
this  patent,  whether  it  be  good  or  bad  •:' 

The  only  light  which  was  thrown  upon  that  was  by 
the  affidavit  of  Mr.  Lane  Fox,  who  says  that  he  is  the 
inventor  of  the  invention  referred  to  in  this  action, 
and  is  still  the  registered  owner  thereof,  though  he 
has,  by  an  agreement  dated  the  31st  of  July,  1890, 
agreed  to  assign  the  ssdd  patent  to  the  defendsmt  com- 
pany.   Therefore,  so  far  as  appears  at  the  present 
time,  the  defendants,  the  persons  making  the  threats, 
are  not  the  O'wnexs  oi  the  patent  or  entitled  to  the 
benefit    <  if    "t>^^  *^®  simply  entitled  to  the  benefit  of 
au  a&L     !^'t>  fox  the  aaaigmnent  of  it  to  themselves 
upoi?^^^  T"«ns  the  nature  oi  which  is  not  disclosed. 
It  ift^^^me  t^^.leaTto.tthedeiendant8haveobtainedno 
8ucl^.%tl5^  T^meiit  as  could  enable  them  to  sue,  from 
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the  fact  that  Mr.  Lane  Fox  has  brought  an  action  in 
his  own  name  for  the  infringement  of  the  patent. 

Now  it  appears  from  the  evidence  that  the  defend- 
ant company  is  somewhat  remarkable  in  its  constita- 
tion.  Its  nominal  capital  consists  of  £100,  divided 
into  100  shares  of  £l  each.  On  the  30th  of  Jmie, 
1890,  all  these  shares  had  been  taken  up ;  there  had 
been  called  up  on  those  shares  nil ;  and  there  was 
''considered  as  paid*'  on  each  of  these  shares  £1. 
>One  can  understand  that  Mr.  Lane  Fox  may  have 
very  good  reason  for  not  being  eager  to  clothe  that 
company  with  the  legal  title  to  sue  for  an  infringe- 
ment of  the  patent.  At  all  events,  there  is  no  evi- 
dence that  he  has  done  so,  and  I  think  I  ought,  upon 
the  evidence  before  me,  to  arrive  at  the  conclusion 
that  the  company  have  no  legal  title,  but  are  simply 
entitled  to  such  an  equity  as  is  referred  to  in  the 
concluding  sentence  of  section  37  of  the  Act,  which 
provides  that  "  any  equities  "  in  respect  of  a  patent 
**  may  be  enforced  in  like  manner  as  in  respect  of  any 
other  personal  property  *' — that  is  to  say,  if  they  de- 
sire to  enforce  their  rights  they  must  bring  an  action 
against  Mr.  Lane  Fox,  and  make  him  complete 
the  contract  to  which  he  refers  as  having  been 
made  on  the  31st  of  July,  1890.  It  appears  to  me, 
therefore,  that  the  defendants,  *'  the  persons,"  in  the 
language  of  the  Act,  "making  the  threats,"  have  no 
legal  rights  of  which  the  acts  of  the  plaintifiEis  can  be 
any  infringement. 

Then,  does  the  proviso  in  section  32  apply  ?  [His 
lordship  read  it.]  Now  "  the  person  making  such 
threats  "  is  the  defendant  company,  and  thev  have 
commenced  no  action  for  infringement.  It  is  true 
such  an  action  has  been  commenced,  but  this  has  been 
done  by  Mr.  Lane  Fox,  the  legal  owner  of  the  patent, 
who  is  not  the  person  making  the  threats ;  so  that,  if 
any  damages  are  at  the  trial  proved  to  have  been 
occasioned  to  the  present  plaintiffs  by  the  threats 
which  have  been  used,  those  damages  will  not  be  re- 
covered from  Mr.  Lane  Fox,  the  person  suing  for  the 
infringement,  at  all,  but  from  this  company,  with  a 
nominal  capital  of  £100,  which  is  to  be  considered  as 
fully  paid  up. 

I  think,  under  these  circumstances,  that  the  plain- 
tiffs bring  themselves  within  the  section,  and  that, 
without  entering  into  the  question  of  the  validity  or 
invalidity  of  the  patent,  or  whether  the  acts  of  the 
plaintiffs  are  such  as  would  entitie  the  legal  owner  of 
the  patent  to  complain,  the  plaintiffs  are  entitied  to  an 
ixijunctionto  restrain  the  defendant  company,  their 
officers  QX^  servants,  from  threatening  the  above- 
named  plf^'ntiffs,  or  any  of  their  customers,  or  other 
person  or  ^^arsons  within  the  district  of  the  plaintiff 
company.  ». 

Solicitors,     Beacon^     Gib'son,    tfc    Medcalf;    Sydney 
Morse, 


Acty  constructed  a  tumiel  under  a  roaduxiy  tdiktvAyw- 
chasing  the  land  or  paying  any  rent  therefor. 
Held,  by  Cave,  J.  (Vaughan  Williams,  J.,  (itweTiiifcj;, 


Metropolitan  Railway  Co.   v.  Fowler  and 
Others,  (a.) 

Xand  tax — Liability — Railway  company — Tunnel  under 
roadway — Ownership  of  the  soil — 38  Oeo,  3,  c.  5,  s,  4. 

Section  4  of  38  Geo.  3,  c.  5  makes  "  all  and  every 
manors,  messuages,  lands,  and  tenements,  ,  .  .  and 
all  hereditaments,  of  what  nature  or  hind  soever  they  &e," 
assessable  towards  payment  of  the  land  tax, 

A  railway  company,  under  the  powers  of  their  special 

(a.)  Reported  by  T.  R.  Colqtjhoxtn  Dill,  Esq.,  Bar- 
rister-at-Law. 


that  the  rights  of  the  company  in  the  soil  occupied  hi 
their  tunnel  amounted  to  ownership,  and  that  ihey  wm 
assessable  to  land  tax  in  respect  thereof, 

Chelsea  Waterworks  Co.  v,  Rowley,  17  Q,  B.  358, 
distinguished. 

Special  cane  stated  under  Rules  of  the  Supreme 
Court,  ord.  34,  r.  1. 

The  material  portions  of  the  case  stated  u 
follows : — 

By  38  Geo.  3,  c.  o  (hereinafter  referred  to  as  tk 
Land  Tax  Act)  it  was,  by  section  4,  enacted  that  "d 
and  every  manors,  messuages,  lands,  and  tenementi 
and  also  all  quarries,  mines  of  coal,  tin,  &c.,  and  aH 
fishings,  tithes,  tolls,  annuities,  and  all  other  yearly 
profits,  and  all  hereditaments  of  what  nature  or  kmd 
soever  they  be,  situate,  lying,  and  being,  happemug 
or  arising  *'  within  England  or  Wales  or  B«widt- 
upon-Tweed  should  be  assessable  towards  payment  c^ 
the  land  tax. 

By  the  Metropolitan  and  District  Railways  (City 
^ancs  and  Extensions)  Act,  1879  (42  &  43  Vict.  c. 
od.O,  s.  5,  the  plaintiff  company,  in  conjunctica 
witn  the  Metropolitan  District  Railway  Co.,  vert 
authorized  to  make  Jind  maintain  cert*un  railway, , 
a  new  street,  and  other  works  in  the  said  Act  Qfi« 
scribed,  with  all  proper  stations,  sidings,  approacbot 
works,  and  conveniences  connected  therewith  respft* 
tively,  and  to  enter  upon,  take,  and  use  such  of  tU 
lands  delineated  upon  the  deposited  plans  thereii 
referred  to  as  might  be  required  for  that  purpos* 
Among  the  railways  authorized  by  the  said  Act  vas| 
line  therein  described  as  **  railway  No.  1,"  effectini 
a  junction  between  the  lines  of  the  Metropolitan  Di* 
trict  Railway  Co  at  their  Mansion  House  Station  m 
the  lines  of  the  plaintiff  company  at  their  Aldgrt 
Station.  *' 

By  section  2  of  the  last-mentioned  Act,  the  Land 
Clauses  Consolidation  Acts,  184o,  1860,  and  M 
the  Railways  Clauses  Consolidation  Act,  lS4o,  ^ 
certain  other  parts  of  Acts  in  the  said  section  nain4 
are,  except  where  expressly  varied  by  the  Act,  incof 
porated  with  and  to  form  part  of  the  said  Act,  and  al 
to  be  applicable  to  each  of  the  two  compamei 
Amongst  other  sections  conferring  power  on  the  sal 
two  companies  with  reference  to  lands  are  the  folio* 

Section  16.—"  With  respect  to  any  lands  which  til 
two  companies  are,  by  the  provisions  of  this  id 
authorized  to  enter  on,  take,  and  use  for  purposes  I 
the  railways,  new  street,  and  works,  and  which  ^ 
in  or  under  the  roadway  or  footway  of  anv  stre^ 
road,  or  highway,  the  two  companies  shall  not  i 
required,  wholly  to  take  those  lands  or  any  part  i 
the  surface  tBereof,  or  any  cellar,  vault,  or  any  otw 
construction  thcrem  or  thereimder  held  or  conneciw 
with  any  house  in  any  such  street,  road,  or  highway. 
but  the  two  companies  may  appropriate  and  use  t» 
sub-soil  and  undersurface  of  any  such  roadway  cc 
footway,  and  if  need  be  they  may  purchase,  ia» 
and  use,  and  the  owners  of  and  other  Persons  a- 
terested  in  any  such  vault,  cellar,  or  arches  shall  wQ. 
the  same  for  the  purposes  of  the  railways,  new  strctU 
and  works,  or  any  of  them ;  and  the  purchase  oi  any 
such  cellar,  vault,  or  construction  shall  not  in  &»? 
case  be  deemed  the  purchase  of  a  part  o'*^^^'^ 
other  building,  or  manufactory  within  section  9- « 
the  Lands  Clauses  Consolidation  Act,  1845." 

Section  17.—"  Nothing  contained  in  the  section  fi 
this  Act  with  respect  to  underpinning  or  otherK» 
strengthening  houses  near  the  railways,  or  in  t» 
section  of  this  Act  authorizing  the  two  companies^ 
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acquire  easements  only  under  roads,  &c.,  and  purchase 
ceuars,  &c.,  nor  any  dealing  with  the  mnds  in 
pursuance  of  those  sections,  or  either  of  them,  shall 
relieve  the  two  companies  from  the  liability  to  com- 
pensation under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  or  imder  any  other  Act." 

By  the  Metropolitan  Eailway  Act,  1881  (44  &  45 
Vict.  c.  XXV.),  8.  5,  the  plaintiff  company  alone  were 
authorized,  subject  to  such  of  the  provisions  of  the 
Act  42  &  43  Vict.  c.  cci.  as  should  be  applicable,  to 
make  a  certain  part  of  the  projected  railway  No.  1 
above  mentioned,  and  such  part  was  described  in  the 
deposited  plans  as  passing  across  or  under  a  public 
street  or  highway,  consisting  both  of  foot  and  road- 
way, known  as  the  Crescent,  Minories,  in  the  City  of 
London. 

The  plaintiff  company  proceeded  to  make  the  said 
railway,  and  in  course  thereof,  and  in  the  proper 
exercise  of  theu-  powers  under  the  Act  42  &  43  Vict, 
c.  cci.  above  stated,  and  during  construction,  dis- 
turbed the  surface,  and  entered,  appropriated*  and 
used  the  surface,  subsoil,  and  undersiu^ace  of  so 
much  of  the  said  public  street  or  highway  as  was 
necessary  for  the  due  construction  of  the  said  railway, 
and  after  removing  the  same  they  duly  made  their 
line  below  and  across  the  said  street  or  highway  iiju 
the  space  thus  created  in  the  manner  hereinafter 
iescrihed.  The  plaintiff  company  did  not  purchase 
lor,  except  for  the  purpose  of  and  whilst  making 
the  arched  tunnel  or  way  as  hereinafter  mentioned, 
ake  or  use  any  portion  of  the  surface  of  the  said 
itreet  or  highway,  nor  did  they  purchase,  take,  or  use 
my  cellar,  vault,  or  other  construction  therein  or 
hereunder  held  or  connected  with  any  house  in  the 
aid  street  or  highway.  The  portion  of  the  plaintiffs 
silway  passing  under  the  said  street  or  highway 
ecupies  solely  the  position  of  the  subsoil  removed 
3r  die  purpose  of  its  construction.  The  said  railway 
m  completed  and  opened  for  traffic  upon  the  25th 
f  September,  1882,  and  has  since  been  used  by  the 
laintiff  company.  The  said  railway  was  constructed 
lirough  the  said  land  by  entering  into  possession  of 
jxe  surface  for  the  purposes  of  and  during  construc- 
ion,  and  then  by  a  system  known  as  the  **  cut  and 
over"  system — viz.,  the  cutting  or  excavating  the 
3il  and  by  arching  or  building  an  arch  in  brickwork 
f  a  thickness  of  4  to  5  ft.  over  the  said  excavation 
r  cutting  to  enclose  the  company's  railway,  which 
whed  tunnel  or  railway  is  aoout  28  ft.  "wide  and 
6  ft.  high.  The  said  arch  is  then  covered  with  soil, 
lie  foundation  or  abutment  of  the  said  arched 
rick  work  is  permanently  built  in  the  soil.  The  com- 
any  have  entered  into  a  contract  for  letting  the  use 
f  the  railway  to  a  firm  of  advertisement  contractors, 
ithont  excepting  parts  of  the  railway  which  lie 
nder  the  streets  or  highways.  The  company  also 
Ex  lamps,  notice  boards,  and  other  fixtures,  thereto, 
he  company  have  laid  mains  for  the  supply  of  gas 
iid  water  (but  for  the  purposes  of  their  railway  omy) 
I  the  said  arched  railway,  and  under  the  soil  thereof ; 
eepers  and  rails  have  also  been  laid  by  them 
ffoughout  the  said  arched  railway  on  the  surface  of 
le  soil  at  the  bottom  of  the  same. 
The  plaintiff  company  do  not  pay,  and  never  have 
lid  or  agreed  to  pay,  any  rent,  or  any  other  sum  of 
LOney,  whether  by  way  of  compensation  under  the 
ands  Clauses  Act,  or  otherwise,  for  or  in  respect  of 
le  entry  upon,  appropriation,  use,  and  removal  of 
le  subsoil  of  the  said  street  or  highway  as  aforesaid, 
■  in  respect  of  the  occupation  by  their  line  and  works 
the  space  thus  created,  or  in  respect  of  the  user 
lereof  for  the  purposes  of  their  undertaking,  or 
herwise  in  respect  of  the  passage  or  working  of 
leir  railway  under  the  said  street  or  highway. 
The  plaintiff  company  do  not  receive  any  tolls  or 


yearly  profits  in  respect  of  the  portion  of  their  rail- 
way under  the  said  street  or  hignway  otherwise  than, 
by  means  of  the  fares  paid  to  them  for  the  carriage  of 
passengers  and  goods  in  the  trains  of  the  company 
passing  over  the  same.  The  said  railway  has  never 
been  nor  is  it  now  worked  at  a  profit. 

On  the  13th  of  December,  1882,  the  assessors  for 
the  land  tax  acting  under  the  statutes  38  Geo.  3, 
c.  5  and  38  Geo.  3,  c.  60  for  the  division  of  the  City 
of  London,  by  their  certificate  of  assessment,  assessed 
the  plaintiff  company  at  £3  6s.  8d.  in  respect  of  the 
portion  of  their  railway  underneath  the  street  or 
highway  above  mentioned. 

The  plaintiff  company  refused  payment  of  the  said 
assessment,  and,  under  protest,  appealed  from  the 
said  assessment  to  the  commissioners,  who  dismissed 
the  app^  The  defendant  Barton  thereupon,  acting 
under  the  authority  of  the  commissioners,  distrained 
in  respect  of  the  said  assessment  by  seizing  certcun  of 
the  goods  of  the  plaintiff  company  upon  the  said 
portion  of  their  line.  The  plamtiff  company  then 
brought  this  action  against  the  commissioners  and 
Bai-ton,  claiming  damages  for  wrongful  entry  upon 
their  premises,  and  wrongful  seizure  of  their  goods, 
and  t^e  parties  agreed  to  state  the  questions  of  law- 
arising  in  the  said  action  in  the  form  of  this  case  in. 
accordance  with  order  34  of  the  Rules  of  Court,  1883. 

The  question  for  the  opinion  of  the  court  was: 
Whether  the  plaintiff  company  are  liable  to  be  assessed 
towards  the- payment  of  land  tax  in  respect  of  the 
portion  of  their  railway  described  in  the  said  assess- 
ment under  the  circumstances  set  forth  ? 

Balfour  Browne^  Q,C.  {Lavjsmi  TTa/tow,  Q.C,  with 
him),  for  the  plaintiffs. — ^We  admit  that  where  we 
have  purchased  land  we  are  assessable,  but  here  we 
have  no  interest  in  the  soil  which  can  be  brought 
under  any  of  the  words  of  section  1  of  the  Land  Tax 
Act.  Our  takings  for  the  carriage  of  passengers  are 
not  "  tolls,'*  and  as  to  **  profits,"  the  case  states  that 
we  have  made  none.  The  word  ** hereditaments'* 
only  sums  up  the  preceding  expressions.  The  com- 
pany have  no  greater  rights  in  the  land  occupied  by 
the  tunnel  than  a  waterworks  company  have  in  tne  land 
occupied  by  their  pipes,  and  they  are  therefore  not 
assessable  :  Chelsea  Waterworks  Co,  v.  Boivley^  17  Q.  B, 
358. 

They  also  referred  to  Vauxhall  Bridge  Co,  v.  Saivyer, 
6  Ex,  504 ;  and  Charing  Cross  Bridge  Co.  v.  MitcheU, 
3  W.  R.  182,  378,  4  E.  &  B.  549. 

Sir  Horace  Davey,  Q,  C,  {ScrutUm  with  him),  for  the 
defendants. — ^The  decision  in  the  waterworks  case 
went  upon  the  view  taken  by  the  court  that  liSie  pipe 
was  a  mere  chattel.     But  here  the  brick  td^el  is  a 

Eart  of  the  soil  for  every  purpose,  and  the  company 
ave  a  perpetual  right  in  it  which  is  assessable  :  Reg, 
V.  East  London  Waterworks  Co,y  18  Q.  B.  705,  at  p. 
716;  Waterloo  Bridge  Co.  v.  CuU,  7  W.  R.  87, 1  E.  &E. 
213,  at  p.  242.  It  is  a  right  which  partakes  of  the 
characters  of  a  corporeal  and  of  an  incorporeal  here- 
ditament, and  is  created  by  the  company's  Act.  Such 
a  right  is  covered  by  the  word  "  hereditaments "  in 
the  Land  Tax  Act. 

Balfour  Browne,  Q.C.y  in  reply,  cited  Metropolitan 
Board  of  Works  v.  Metropolitan  Railway  Co.,  17  W.  R. 
416,  L.  R.  4  C.  P.  192. 

Cur,  adv.  vult. 

May  14.— Vatjghan  Williams,  J.— -The  question 
in  this  case  is  "whether  the  Metropolitan  Railway  Co. 
are  liable  to  bo  assessed  towards  the  payment  of  land 
**^  ^  tftRwt  oi  the  portion  of  their  railway  described 
in  the  «i!*^<rt«iit  xmder  th«  circumstances  se^  forth 
in  the  cL^^W*b.e  \a\iaity  oi  the  present  assessment 
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'3,  c.  5,  whereby  it  is  enacted  that  all  bodies  corporate 
having  or  holding  any  lands  and  tenements  shall  be 
charged  to  the  land  tax.  The  first  question  is,  there- 
fore, do  the  railway  company  have  or  hold  any  lands 
or  hereditaments  by  reason  of  their  appropriation  and 
user,  under  the  powers  of  the  special  Act,  of  the  sub- 
soil and  undersurface  of  the  roadway  ? 

It  appears  by  section  17  of  the  special  Act  that 
what  the  company  acquire  by  this  appropriation  and 
user  is  an  easement  only  under  the  road.  Now  it 
«eems  to  me  that,  according  to  the  judgment  of  Lord 
Campbell  in  Chelsea  WatenvorJcs  Co,  v.  Bowley,  an 
easement  is  not  a  hereditament  within  the  meaning 
of  38  Geo.  3,  c.  5.  It  is  quite  true  that  in  the  Chelsea 
Waterworks  case  the  easement  was  very  different  in 
many  respects  from  the  easement  in  the  present  case, 
but  Lord  Campbell  in  his  judgment  does  not  deal 
with  the  particular  easement  conferred  by  the  special 
Act  on  the  water  company,  but  with  easements 
generally.  He  seems  to  me  to  say  that  the  Land  Tax 
Acts,  in  speaking  of  lands  and  hereditaments,  contem- 
plate property  to  be  let  by  a  landlord  to  a  tenant,  and 
goes  on  to  say  that  the  company  are  not  the  owners 
of  the  land  where  the  pipes  He,  nor  are  they  the 
tenants  of  the  land.  It  is  to  be  observed  that  Lord 
Campbell  is  here  dealing  with  the  attempt  to  assess 
the  water  company  as  occupiers  of  land  by  reason  of 
their  user  of  the  land  under  their  easements,  and  he 
reads  section  4  as  dealing  first  with  manors,  messuages, 
lands,  and  tenements,  and  then  with  hereditaments  of 
what  nature  or  kind  soever  thoybe — i.e.,  heredita- 
ments other  than  land — ^which  has  already  been  dealt 
with  in  the  former  part  of  the  section — e,g.,  tolls 
granted  by  an  Act  of  Parliament:  see  Charing 
Cross  Bridge  Co.  v.  Mitchell.  And  when,  in  a  former 
part  of  lus  judgment,  Lord  Campbell  speaks  of 
.  the  right  of  the  water  company  as  a  right  "  in  the 
nature  of  an  easement,  and  neither  land  nor  heredita- 
ment," he  did  not,  as  Sir  Horace  Davey  in  his  argu- 
ment suggested,  speak  in  ignorance  that  an  easement 
in  gross  was  or  might  be  a  hereditament,  but  merely 
asserted  that  an  easement  was  not  land  within  the 
former  part  of  the  section,  or  a  hereditament  within 
the  latter  part.  It  seems  to  me  that  Lord  Campbell's 
construction  of  the  section  is  right,  because  if  the 
catalogue  is  looked  at  beginning  ''and  also  all 
quarries,  mines,"  &c.,  it  is  plain  that  these  words  are 
introduced  into  the  section  to  prevent  in  the  enumer- 
ated cases  any  argument  that  the  taxation  of  the  mine 
would  involve  a  double  land  tax  on  the  same  piece  of 
land;  whereas,  if  the  word  ''hereditaments"  is  in- 
tended to  cover  any  possible  grant  of  an  assignable 
right  to  use  land — e.g.,  of  a  mining  sett,  or  of  the 
right  to  enter  and  work  mines  within  a  given  area  and 
iaSe  away  the  minerals  there  found — ^the  enumeration 
of  mines  in  the  catalogue  would  have  been  unneces- 
sary. The  same  argument  seems  to  me  to  apply  even 
if,  disregarding  the  natural  meaning  of  the  words  of 
the  16th  and  17th  sections  of  the  company's  special 
Act,  one  treats  the  right  of  the  company  as  a  right  to 
the  underground  land  itself,  because  the  land  is  primd 
facie  assessable  to  the  land  tax  in  respect  of  the  sur- 
face, and  one  would,  if  one  held  the  \mderground 
land  assessable,  be  imposing  a  double  tax  on  land  in 
a  case  not  falling  within  the  enumeration  in  the  sec- 
tion. In  my  opinion,  however,  no  part  of  the  land 
hcM  passed  to  the  company,  and  qudcunque  vid  I  think 
that  the  plaintiff  company  are  not  liable  to  be  as- 
sessed to  &e  land  tax. 

Cave,  J. — In  this  case  I  am  of  opinion  that  our 
judgment  should  be  for  the  defendants.  The  question 
IS  wnether  the  plaintiff  company  is  liable  for  land  tax 
on  a  part  of  their  line  constructed  under  a  public  road 
xinder  the  authority  of  their  Act.      The  Act  gives 


them  power  to  purchase,  take,  and  use  land  for  a  | 
tunnel  under  private  property,  and  also  to  appropri-  ; 
ate  and  use  the  land  in  question,  which  is  und^  a  ; 
street,  for  the  same  purpose.  The  plaintiffs  oontend 
that  their  Act  gives  them  an  easement  only,  thraogii 
the  land  in  question,  and  that,  on  the  authority  of 
Chelsea  Waterworks  Co.  v.  Bowleg,  they  are  not  liable 
to  pay  land  tax  on  such  an  easement.  I  am  of 
opinion,  however,  that  the  effect  of  the  Act  is  to  gi?e 
them  a  legal  interest  as  owners  of  so  much  of  tibe 
soil  under  the  road  as  is  requii'ed  for  the  formatiaii 
of  the  tunnel.  It  is  admitted  that  they  are  liable  for 
land  tax  in  respect  of  so  much  of  their  line  as  paaes 
under  land  the  surface  of  which  is  occupieii  Vr  | 
private  individuals,  and  I  think  the  Act  gives  them  I 
the  same  interest  in  the  tunnel  imder  the  road  as  they  I 
have  in  the  other  parts  of  the  tunnel.  I  cannot  «e 
what  rights  there  are  which  are  reserved  to  the  owmr 
of  the  soil  under  the  roadway,  and  which  are  taken 
away  from  the  owners  of  the  soil  under  which  the 
other  portions  of  the  railway  are  madel  Ownership 
is  a  convenient  name  for  a  bundle  of  undefined  rights 
comprising  all  the  rights  which  a  subject  may  exerdse 
over  land.  When  these  rights  are  separated  and  dirided 
among  different  persons,  the  person  who  has  some 
specif  ri^ht  allotted  to  him  is  said  to  have  an  ease- 
ment, while  the  person  who  retains  the  residue  of  the 
bundle  of  rights  is  said  to  be  the  owner  of  the  land 
subject  to  the  easement.  In  this  case,  what  rights 
has  the  owner  of  the  soil  under  the  roadway  over  the  I 
brick  tunnel  and  the  space  therein  included  ?  I  am  | 
unable  to  see  that  he  has  any.  He  could  not,  I  think, 
use  the  tunnel  for  any  purpose,  whether  consistent  or 
inconsistent  with  the  use  of  it  as  a  raQway.  He  coold 
not,  I  think,  get  access  to  the  interior  of  the  taxatA 
by  boring  through  l^e  w^  from  his  adjoining  land, 
nor,  when  he  had  so  bored,  could  he  let  the  use  of  the 
inside  of  the  wall,  for  instance,  to  other  people  for 
the  purpose  of  afiBxing  advertisements  to  tne  wall  of 
the  tunnel,  although  such  a  user  might  be  consisteni 
with  the  use  of  the  tunnel  by  the  railway  company 
for  the  purpose  of  passing  their  trains  tJiroagh  it 
It  is  true  that  if  minerals  were  discovered  under  tite 
timnel  he  might,  subject  to  the  obligation  of  not 
letting  down  the  roadway,  work  and  get  those 
nunerals  if  the  railway  company,  on  proper  notice 
being  given  them,  refused  to  purchase  the  minerals,  but 
that  right  the  owners  of  the  subsoil  enjoy  with  re- 
spect to  every  part  of  the  company's  Ime.  If  tha 
company  elected  to  buy  the  minerals,  they  would 
become  the  owners  of  them,  and  it  would  be  a  strange 
position  if  they  could  become  the  owners  of  the 
minerals  which  supported  the  tunnel  and  yet  not  the 
owners  of  the  tunnel  supported. 

Counsel  for  the  plaintiffs  relied  mainly  on  ^ 
language  of  section  17  of  the  company's  Act,  1S79, 
in  wMch  the  section  authorizing  the  company  to 
appropriate  and  use  the  subsoil  and  underBorface  of 
any  roadway  is  spoken  of  as  the  section  au&orisn; 
the  company  to  acquire  easements  only  under  roads, 
&c.  Now  the  right  in  question  is  certainly  not  sa 
easement  in  the  strict  sense  of  that  term,  and  as  I 
think  that  the  Legislature  intended  to  give  thecompai^ 
an  exclusive  right  to  the  use  of  the  tunnd,  the  word 
easement  must  be*  taken  to  refer  to  the  kind  of  user 
by  the  company  which  the  Legislature  had  mainly  a 
contemplation,  and  not  to  qualify  the  right  of  the  com- 
pany to  an  exclusive  user.  Even  assuming  that  the 
company  has  an  easement  only  through  the  tunnel  and 
nothing  more,  the  case  of  Chelsea  Watericorks  C<Kr. 
Bowleg  is  distinguishable,  for  the  court  there  haW 
that  under  the  peculiar  phraseology  of  that  Act  the 
company  had  no  legal  interest  in  tie  soil  in  whi(i 
their  pipes  were  laid  (see  per  Lord  Campbdl  in  &J« 
y.  East  London   Waterworks   Co.,   18  a  B.  705,  at 
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p.  716),  and  even  so  they  found  a  difficulty  in  distin- 
gnishing  the  cases  in  which  it  has  been  held  that 
water  companies  are  rateable  to  the  relief  of  the  poor 
as  occupiers  of  the  soil  in  which  their  pipes  are  laid. 
3i[Dreover,  in  Chd$€a  Waterworks  Co,  v.  Bowley  the 
court  referred  to  the  inapplicability  of  the  clauses  for 
1^  redemption  of  the  land  tax  to  an  occupation  which 
tfaey  regarded  as  essentially  of  a  temporary  character. 
Qere  no  such  difficulty  exists,  as  the  tunnel  is  of  a 
permanent  character,  and  the  possibility  that  it  might 
cease  to  be  used  for  railway  purposes  would  only 
affect  its  value  for  the  purposes  of  contribution  to  the 
share  of  the  land  tax  apportioned  on  the  parish  in 
which  it  exists.  In  Chelsea  Waterworks  Co,  v.  Bowley 
the  right  possessed  by  the  company  was  said  by  the 
•court  to  be  a  right  in  the  nature  of  an  easement,  and 
apparently  they  regarded  it  as  less  than  an  easement, 
<n',  as  Lord  Campbell  said  in  Reg,  v.  East  London 
WiUenoorks  Co,y  it  was  a  right  giving  the  company  "  no 
interest  in  the  land.*'  Here  the  right,  if  it  is  to  be  said 
to  be  in  the  nature  of  an  easement,  seems  to  be  greater 
than  an  easement,  as  giving  the  company  more  exten- 
«iye  rights  of  user  by  themselves,  and  of  interference 
with  the  user  by  the  owner  of  the  surrounding  land, 
than  a  mere  easement  would  give.  Moreover,  the 
court  in  Chelsea  Waterworks  Co,  v.  Bowley  nowhere 
laid  it  down  that  an  easement  is  not  a  hereditament 
under  the  Act,  but  only  that  the  right  there  given  was 
of  such  a  temporary  character  as  not  to  amount  to  an 
interest  in  the  land.  In  this  case  I  come  to  the  con- 
"dusion  that  the  company  are  assessable  to  the  land 
tax,  on  the  ground  that  their  Act  gives  them  some- 
liung  which,  however  it  may  be  described  popularly, 
cannot  in  law  be  distinguished  from  the  ownership  of 
the  soil  which  is  occupied  by  their  tunned,  and,  con- 
sequently, that  the  ratio  decidendi  of  the  Chelsea 
Waterivorks  case  does  not  apply. 

Vaugha^  Williams,  J.,  as  junior  judge,  withdrew 
his  judgment,  and  judgment  was  given  for  the 
defendants. 

Solicitors  for  the  plaintiffs,  Fowler,  Perks,  Hopkin- 
Mm,  tk  Co, 

Solicitor  for  the  defendants,  H.  B.  T.  Alexander. 


Q.  B.  Div.  (A.  L.  Smith  ^  a      i  i  ^ 

and  Grantham,  JJ.)    /  April  14. 

Fletcher  v.  Fields,  (a.) 

Metropolis — Street  traffic — Unloading  coke  during  pro-- 
hibited  hours— Traffic  Begulation  (Metropolis}  Act, 
1867  (30  &  31  Vict,  c,  134),  s.  15. 

Section  15  of  the  Traffic  Begulation  {Metropolis)  Act, 
1^1,  prohibits  the  loading  or  unloading  of  coal  on  or 
^'^"^  o>ny  footway  during  certain  hours. 

Beld,  that  a  person  who  had  wrdoaded  coke  on  a  foot- 
^y  during  the  prohibited  hours  was  not  guilty  of  an 
offence  under  this  section. 

Special  case  stated  by  a  metropolitan  police  magis- 

l^e  appellant  was  a  carman  employed  by  the  Gas 
light  and  Coke  Co.,  and  it  was  proved  before  the 
n^agistrate  that  he  had  imloaded  a  quantity  of  coke 
oa  the  footway  betweeen  the  hours  of  10  a.m.  and  6 
>ni.  within  the  limits  of  the  Traffic  Begulation 
.«^polis)  Act,  which  provides  as  follows  :— 

Section  15  :  *' Between  the  hours  of  ten  o'clock  in 
the  morning  and  six  o'clock  in  the  evening  no  coal 

(*)  Beported  by  T.  K.  Colquhotjn  Dill,  Esq.,  Bar- 
ristor-Rt-Law. 


8 


shall  be  loaded  or  tmloaded  on  or  across  any  footway 
within  the  special  limits  of  this  Act,  and  between  the 
same  hours  and  within  the  same  limits  no  casks, 
whether  empty  or  full  (wine  or  spirits  in  cask 
excepted),  shall  be  lowered  or  drawn  up  by  means  of 
ropes,  chains,  or  other  machinery  passing  across  the 
footway  or  any  part  thereof,  ^y  person  doing  any 
act  in  contravention  of  this  section  shall  be  liable  for 
each  offence  to  a  penalty  not  exceeding  forty  shil- 


ie  magistrate  convicted  and  fined  the  appellant, 
and  stated  this  case  for  the  opinion  of  the  court,  the 
question  being  whether  the  unloading  of  coke  as 
distinguished  from  coal  was  an  offence  within  the 
section. 

Horace  Avory,  for  the  appellant. 

T,  E,  Scrutton,  for  the  respondent. 

A.  L.  Smith,  J. — In  this  appeal  the  question  is  a 
very  small  one,  and  it  turns  upon  the  construction  of 
section  15  of  the  Traffic  Begulation  (Metropolis)  Act, 
1867.  Before  considering  that  section  I  wish  to  refer 
to  section  6,  which  provides  that  **  no  goods  or  other 
articles  shall  be  allowed  to  rest  on  any  footway  or 
other  part  of  a  street  within  the  general  limits  of  this 
Act,  or  be  otherwise  allowed  to  cause  obstruction  or 
inconvenience  to  the  passage  of  the  public,  for  a 
longer  time  than  may  be  absolutely  necessary  for 
loa£ng  or  unloading  such  goods  or  other  articles." 

By  Siat  section  it  is  attempted  to  prevent  obstruc- 
tion in  a  street  by  any  kind  of  goods,  but  when  we 
come  to  section  15  it  is  clear  that  obstruction  by  two 
kinds  of  goods,  and  two  only,  is  prohibited.  During 
the  hours  mentioned  no  coal  is  to  be  loaded  or  un- 
loaded, and  no  casks  are  to  be  lowered  or  drawn  up. 
Now  coke  is  a  product  of  coal  which  was  perfectly 
well  known  when  the  Act  was  passed,  and  it  would 
have  been  quite  easy  to  specify  it  in  the  section. 
Why  are  we  to  stretch  the  section  so  as  to  include 
another  article  which  is  not  specified  in  it?  It  is 
admitted  by  counsel  for  the  respondent  that  another 
product  of  coal — cinders — ^is  not  included,  and  I  am 
of  opinion  that  the  magistrate  was  wrong  in  holding 
that  the  section  applies  to  coke.  This  may  appear 
to  be  a  narrow  view,  but  as  a  matter  of  construction 
it  is  dear. 

Graktham,  J. — I  am  of  the  same  opinion.  The 
Legislature  has  prohibited  two  specific  things,  and  if 
it  had  intended  to  include  any  other  articles  it  would 
have  said  so.  Coke  is  not  coal,  but  is  a  manufactured 
product,  viz.,  coal  out  of  which  the  gas  has  been 
forced. 

Conviction  quashed. 

Solicitors    for    the    appellant,    Bedford,    Monier- 
Williams,  &  Bobinson, 
Solicitors  for  the  respondent,  Wontner  &  Sons. 


July  3. 


IN   BANKRUPTCY. 

Q.  B.  Div.  (Cave,  J.) 

In  re  Procteb.  (a.) 

Costs— Sdicitar — Small  bankruptcy— CosU  out  of  the 
estate^lower  sfxil^— Bankruptcy  Rules,  1886,  r.  112 
—Bankruptcy  ^ct,  m3  ^46  A  47  Vict,  c.  52),  s,  55. 

On  aiwj'  ^tiO^r-  M  *^«  *^**^  ^"^  the  bankruptcy  for 
coal  I  ieave    <o^^if7i»  a  Uow,  tKe  landlord  appeared  and 


^^ 


-  Q  "P. "JloitKELL,  Esq..  Barrister-at- 

t>y^     '    '    law. 
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High  Coubt. 
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High  Coubt. 


opposed  the  application^  hut  leave  was  given  to  the  trustee 
to  disclaim,  with  costs  both  of  the  landlord  and  of  the 
trustee  out  of  the  estoite.  The  costs  of.  the  trustee's 
solicitor  were  allowed  at  £21,  but  an  objection  to  this  sum 
was  taken  by  the  Board  of  Trade,  on  the  ground  that,  the 
assets  of  the  bankrupt  being  under  £300,  the  costs  ought 
to  be  allowed  on  the  lower  scale,  under  rule  112  of  the 
Bankruptcy  Rules,  1886. 

-  Held,  that  rule  112  applied^  and  that  the  solicitor  was 
only  entitled  to  three-Jffths  of  the  ordinary  charges. 

Eeference  by  the  taxing  master  on  a  review  of  the 
taxation  of  solicitor's  bill  of  costs. 

Application  vrea  made  by  the  trustee  in  the  bank- 
ruptcy under  section  55  of  the  Bankruptcy  Act,  1883, 
for  leave  to  disclaim  a  lease. 

The  landlord  appeared  and  opposed  the  application, 
but  leave  was  given  to  the  trustee  to  disclaim,  the 
costs  of  the  landlord  and  the  trustee  being  allowed 
out  of  the  estate. 

h  \  The  costs  of  the  landlord  were  taxed  by  the  county 
court  registrar  at  £o  os.,  and  no  objection  was  raised 
in  respect  of  them,  but  a  question  wea  raised  as  to 
the  costs  of  the  solicitor  for  the  trustee,  which  were 
aUowed  at  £21. 

The  assets  of  the  bankrupt  were  certified  to  be 
under  £300,  and  a  review  of  the  taxation  by  a  taxing 
niaster  of  the  High  Court  was  required  by  the  Boara 
of  Trade,  it  being  contended  that,  under  such  cir- 
cumstances, the  costs  of  the  solicitor  ought  to  be 
allowed  on  the  lower  scale,  under  rule  1 12  of  the  Bank- 
ruptcy Eules,  1886,  which  provides  that  **  where  the 
estimated  assets  of  the  debtor  do  not  exceed  the  sum 
of  three  hundred  pounds,  a  lower  scale  of  solicitor's 
costs  shall  be  allowed  in  all  proceedings  under  the 
Act  in  which  costs  are  payable  out  of  the  estate, 
namely,  three-fifths  of  the  charges  ordinarily  allowed, 
disbursements  being  added." 

The  taxing  master  was  of  the  contrary  opinion, 
that  rule  112  did  not  apply  by  reason  of  the  fact  that, 
although  the  costs  were  costs  of  proceedings  under 
the  Act,  and  were  payable  out  of  the  estate,  yet  the 
court  had  a  discretion  to  refuse  to  allow  the  trustee 
his  costs  out  of  the  estate,  although  it  might  be  a 
discretion  which  would  only  be  exercised  on  very  rare 
occasions. 

At  the  request  of  the  Board  of  Tr&diB,  and  with  the 
consent  of  all  parties,  the  question  was  now  referred 
to  the  bankruptcy  judge  for  decision. 

Muir  Mackenzie,  for  the  Board  of  Trade. — ^The  pro- 
ceeding here  was  clearly  a  proceeding  under  the  Act. 
The  trustee  applied  for  leave  to  dischdm  and  get  rid 
of  the  liability  under  a  lease.  The  object  of  the 
trustee's  application  was  to  free  the  bankrupt  and  his 
estate  and  himself  from  liability.  The  costs  are  pay- 
able out  of  the  estate,  but  the  taxing  master  appears 
to  have  thought  that  rule  112  does  not  apply,  inas- 
much as  the  court  has  a  discretion  to  refuse  the 
trustee  his  costs  out  of  the  estate — as,  for  instance,  if 
he  had  neglected  his  duty.  The  taxing  master  has 
really  misapprehended  the  two  previous  decisions  on 
this  rule :  Ex  parte  Board  of  Trade,  In  re  Parfitt,  37 
W.  R.  751,  23  Q.  B.  D.  40;  Ex  parte  Jaynes,  In  re 
Bowson,  36  W.  R.  864,  21  Q.  B.  D.  417. 

Stevenson,  for  the  trustee. — ^Where  an  application 
comes  before  the  judge  in  the  form  of  an  opposed 
motion,  and  he  makes  an  order  on  the  motion  and 
gives  costs,  the  judge  having  exercised  his  discretion, 
the  costs  are  not  payable  under  the  Act,  but  are  pay- 
able under  the  order.  That  is  the  case  here,  and  rule 
112  does  not  apply. 

Cave,  J. — I  am  of  opinion  that  the  contention  of 
the  Board  of  Trade  is  the  right  one.  The  rule  pro- 
vides that  where  the  estimate  assets  of  the  debtor  do 


not  exceed  the  sum  of  £300,  a  lower  scale  of  solicitor's 
costs  shall  be  allowed  in  all  proceedings  under  the  Act 
in  which  costs  are  payable  out  of  the  estate,  namely, 
three-fifths  of  the  ordinary  charges.  Now  it  seemi 
to  me  that  this  case  fulfils  all  these  provisions.  Hot 
was  a  proceeding  under  the  Act,  rendered  neceeaair 
and  contemplated  by  the  Act.  The  costs  of  tbik 
proceeding  would  be  payable  out  of  the  estate  and  tk 
solicitor  employed  would  look  to  the  estate  for  las 
costs.  The  case  of  In  re  Dotcson  is  not  applicaUe, 
because  it  dealt  with  the  costs  of  a  third  party.  The 
case  of  In  re  Parfitt  dealt  with  conveyancing  costs,  and 
not  with  costs  contemplated  by  the  scale  of  solidton' 
costs  which  is  set  out  by  the  rules.  Here  we  h&Tes 
case  which  comes  entirelv  within  the  language  of  \)» 
rule.  I  have  no  doubt  the  rule  was  intended  to  apply 
to  such  a  case  as  this,  and  the  solicitor  must  be  contot 
with  three-fifths. 
Order  accordingly. 

Solicitor  for  the  Board  of  Trade,  The  Si<lintor  fo 
the  Board  of  Trade, 

Solicitors  for  the  trustee,  Clinton  A  Co. 


Q.  B.  Div.  (Cave  and  Charles,  JJ. )  May  27. 

Ex  parte  Powell. 
In  re  Powell,  (a.) 

Bankruptcy — Act  of  bankruptcy — Non-complianct  ind 
bankruptcy  notice — Payment  of  judgment  deht—Ri^ 
of  another  creditor  to  present  petition — Banknf^ 
Act,  1883  (46  tfc  47  Vict.  c.  52),  s.  4,  sub-sedm  1  (gi 

The  act  of  bankruptcy  committed  by  a  debtor  hy  rta^t 
of  his  non-compliance  with  the  requirements  of  a  hhk- 
ruptcy  notice  duly  served  on  him  under  section  4,  tfA- 
section  1  (g),  of  the  Bankruptcy  Act,  1883,  is  ncipHtu^ 
end  to  by  payment  of  the  judgment  debt :  but  a  tea*- 
ruptcy  petition  founded  on  that  act  of  bankruptcy  flwjf  fc 
presented  by  another  creditor,  although  the  debt  of  ^^ 
creditor  by  whom  the  bankruptcy  notice  ivas  served  hu 
been  paid. 

Ex  parte  Wier,  In  re  Wier,  19  W.  R.  1(M2,  L  B.  ^ 
Ch,  App.  875,  has  no  application  to  an  art  of  6a/i/TP/*y 
committed  under  the  Bankruptcy  Act,  1883. 

Appeal  from  a  receiving  order  made  against  tke 
debtor  by  the  registrar  of  the  Swindon  County  Coifft 

On  the  29th  of  January,  1891,  a  bankruptqr  notifle 
was  served  upon  the  debtor  by  Messrs.  Brown,  GonM. 
&  Co.,  judgment  creditors,  with  the  requirements  d 
which  the  debtor  did  not  comply,  and  on  the  4di je 
March,  1891,  a  bankruptcy  petition  was  preseniw 
against  him  by  Messrs.  Brown,  Gould,  &  Co. 

On  the  same  day  another  petition  was  presaitw 
against  the  debtor  by  the  respondents  to  the  praoj 
appeal,  founded  on  the  act  of  bankruptcy  commitW 
by  the  debtor  by  reason  of  his  non-complianoe  to 
the  bankruptcy  notice  served  on  him  by  Mesa* 
Brown,  Gomd,  &  Co. 

The  debt  of  Messrs.  Brown,  Gould,  &  Co.  «» 
subsequently  paid  in  full,  and  on  the  13th  of  Awi 
1891,,  their  petition  was  dismissed,  but  on  the  20tli« 
April,  1891,  a  receiving  order  was  made  against  atf 
debtor  on  the  petition  of  the  present  respondents. 

The  debtor  appealed. 

Radcliffe,  for  the  debtor.— The  only  ground  of  li» 
appeal  is  that  prior  to  the  receiving  order  the  flw^ 
respect  of  wmch  the  bankruptcy  notice  was  serm 
had  been  extinguished  by  payment.    The  reca«"< 

(o.)  Reported  by  C.  F.  Morrbll,  Esq.,  Banisters- 
Law. 
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order  was  made  a  week  after  the  act  of  bankruptcy 
kad  been  satisfied.  It  must  be  admitted  that  smce 
tiie  decision  in  Ex  parte  Dearie,  In  re  HastingSy  33 
W.  E.  440,  14  Q.  B.  D,  184,  any  creditor  can  present 
a  petition  on  a  bankruptcy  notice  served  by  another 
creditor.  But  when  the  judgment  debt  is  satisfied 
the  act  of  bankruptcy  committed  by  the  failure  to 
comply  with  the  notice  is  gone,  and  no  person  can 
afterwards  proceed  upon  it.  The  case  comes  within 
the  decision  in  Ex  parte  TFier,  In  re  Wier,  19  W.  R. 
1042,  L.  B.  6  Ch.  App.  875,  whei*e  it  was  laid  down  that 
the  act  of  bankruptcy  by  non-payment  on  a  debtor's 
smnmons  under  the  Bankruptcy  Act,  1869,  might  be 
purged  by  payment  before  adjudication. 

.  F,  C,  Willis,  for  the  petitioning  creditors. — No  one 
ooold  take  advantage  of  a  debtor's  sunmions  as  an 
act  of  bankruptcy  except  the  creditor  who  issued  it. 
It  was  a  personal  act  of  bankruptcy.  Any  creditor 
can  take  advantage  of  a  bankruptcy  notice,  and  that 
makes  all  the  difference. 

Cave,  J. — I  am  of  opinion  that  the  contention  of 
the  respondents  is  correct,  and  that  the  Bankruptcy 
Act,  1883,  has  made  such  a  difference  in  the  position 
of  a  debtor  who  has  committed  an  act  of  bankruptcy 
by  the  non-compliance  with  a  bankruptcy  notice  as  to 
make  the  mie  laid  down  in  Ex  parte  Wier  inapplic- 
able. For  the  first  time  the  Act  of  1883  has  made 
this  an  act  of  bankruptcy  available  by  any  creditor, 
and,  that  being  so,  the  moment  the  act  of  bankruptcy 
arises  for  any  creditor  to  present  a  petition,  how  can 
it  be  that  that  act  of  bankruptcy  alone,  of  all  those 
specified  in  section  4  of  the  Bankruptcy  Act,  1883,  can 
lie  put  an  end  to  by  the  debtor  going  and  paying  the 
creditor  issuing  the  summons  P  Bo  long  as  that  credi- 
tor who  issued  a  judgment  summons  could  alone  found 
a  petition  upon  it,  the  facl^that  he  had  received  pay- 
ment subsequent  to  the  time  limited  in  the  summons 
was  held  to  do  away  with  the  act  of  bankruptcy.  The 
act  of  bankruptcy  enured  for  the  benefit  of  that  credi- 
tor only,  and  that  creditor  having  taken  the  money 
from  the  debtor  it  would  be  wron^  to  say  that  he 
ooidd  do  that  and  yet  preserve  his  nght  to  make  the 
man  a  bankrupt.  But  when  any  cremtor  can  present 
a  petition  the  matter  stands  on  an  entirely  different 
footing. 

Charles,  J. — I  am  of  the  same  opinion.  I  do  not 
think  that  tiie  case  of  Ex  parte  Wier  has  any  applica- 
tion to  an  act  of  bankruptcy  committed  under  the 
Bankruptcy  Act,  1883.  It  nas  been  decided  imder  the 
Bankraptcy  Act,  1883,  that  where  the  act  of  bank- 
ruptcy 18  the  failure  to  comply  with  the  requirements 
of  a  bankruptcy  notice  that  act  of  bankruptcy  can  be 
taken  advantage  of  by  any  creditor.  That  makes  all 
the  difference  between  the  act  of  bankruptcy  now  and 
the  act  of  bankruptcy  imder  the  Bankruptcy  Act, 
1869,  by  failing  t©  comply  with  a  debtor's  summons. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  F,  Ridley,  for  A.  W. 
BoodUj  Swindon. 

Solicitors  for  the  respondents,  Handin,  Qrammer,  <fc 
Samlinj  for  C.  Dunn,  tioeds. 

\ 


3BI}oit0e  Of  lLorli0. 


From  C.  A.  (England).  March  5. 

Bank   of   England   v,  Vagliano  Bkothers.  (a.) 

Bill  of  exchange — Banker — Forgery  of  navue  of  payee — 
Negligence — Payee  **a  fictitious  or  non-exiating  per- 
son " — Knowledge  of  acceptor — Bills  of  ExcJiange  Act, 
1882  (45  dr  46  Vict,  c.  61),  s.  7,  sub-section  3. 

A  clerk  in  the  service  of  the  respofidents  forged  numer- 
ous hills  to  a  large  ainou7it,  purporting  to  be  drawn  upon 
the  respondents  by  one  of  their  correspondents  to  the  order 
of  another,  and  he  also  forged  letters  of  advice  as  to  these 
bills.  The  respondents  accepted  these  bills,  payable  at  the 
appellants'  bank,  and  the  derk  then  forged  the  indorse- 
ment of  the  person  named  as  payee,  and  received  payment 
in  cash  across  the  counter  to  himself 

Held,  by  Lord  Halsbury,  L.C.;  and  Lords  Watson, 
Herschell,  Macnaghten,  and  Morris  (Lords  Bramwell 
and  Field  dissenting),  that  the  payee  was  ^^  a  fi^itious  or 
non-existing  person  "  within  the  meaning  of  section  7, 
sub-section  3,  of  the  Bills  of  Exchange  Act,  1882,  so  as 
to  make  the  bills  payable  to  bearer,  and  that,  consequently, 
the  appellants  were  entitled  to  debit  the  respondents  with 
the  amount  of  the  bills. 

Also  by  Lord  Halsbury,  L.C.,  and  by  the  Earl  of 
Selbome  and  Lords  Watson  and  Macnaghten  (Lords 
Bramwell  and  Field  dissenting),  because  of  the  conduct 
of  the  parties. 

Decision  of  the  CoMTt  of  Appeal  (37  W,  B.  640,  23 
Q,  B.  D.  243)  reversed. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (Cotton,  Lindley,  Bowen,  Fry,  and  Lopes, 
L.JJ.,  Lord  Esher,  M.R.,  dissenting),  affirming  a 
judgment  of  Charles,  J.,  in  favour  of  the  respondents, 
and  reported  37  W.  R.  640,  23  Q.  B.  D.  243.  The 
facts  are  set  out  in  the  report  in  the  court  below. 
The  arguments  sufficientiy  appear  in  the  judgments. 

Sir  R,  Webster,  A,Q,,  and  H,  D.  Greene,  Q.C,  {E.  H. 
Pollard  and  R,  M,  Bray  with  them),  for  the  appel- 
lants. 

Sir  Charles  Russell,  Q,C,,  and  Finlay,  Q,C, 
{Hollams  with  them),  for  the  respondents. 

The  following  cases  were  referred  to  i—Robarts  v. 
Tucker,  L.  B.  16  Q.  B.  560 ;  Stone  y,  Freeland,  1  H.  BL 
316n;  Bank  of  Ireland  y,  Evans,  3  W.  R.  573,  5  H.  L. 
Cas.  389,  408,  413 ;  SwanY,  North  British  Australasian 
Co,,  11 W.  B.  862,  2  H.  &  C.  175  ;  BaxendaleY,  Bennett, 
26  W.  R.  899,  3  Q.  B.  D.  525 ;  Arnold  v.  Cheque  Bank, 
24  W.  R.  759, 1  C.  P.  D.  578 ;  Touna  v.  Grote,  4  Bing. 
253 ;  Halifax  Union  v.  Wheelwright,  23  W.  R.  704, 
L.  R.  10  Ex.  183 ;  Orr  v.  Union  Bank  of  Scotland,  1 
Macq.  513,  3  W.  R.  C.  L.  Dig.  143  ;  Ireland  v.  Living- 
ston, L.  R.  5  H.  L.  395 ;  Gibson  v.  Hunter,  2  H.  Bl. 
288 :  Cdlis  v.  EmeU,  1  H,  Bl.  313 ;  Gibson  v.  Minet,  1 
H.  Bl.  569,  589 ;  Mead  v.  Young,  4  T.  R.  28 ;  Cooper 
V.  Meyer,  10  B.  &  C.  468;  London  and  South-Westem. 
Bank  v.  Wentworth,  28  W.  R.  516,  5  Ex.  D.  96; 
BenneU  v.  Famdl,  1  Camp.  130,  133n,  180c;  Price 
V.  Neale,  3  Burr.  1354 ;  Phillips  v.  Im  Thurii,  14  W.  R. 
653,  18  C.  B.  N.  S.  400,  L.  R.  1  C.  P.  463 ;  Merchants 
of  the  Staple  of  England  v.  Bank  of  England,  21  Q.  B. 
D.  160,  36  W.  B.  Dig.  78. 

The  House  took  time  for  oonnderation. 

Maitih  5» — "^^  Halsbtjiiy,  L.C.— The  simple 
queat^Qi^  m  tbis  case  is  whettier  the  plaintiffs'  bankers 

"by  Chakum  H.  Qeafion,  Esq.,  Bar- 
TuUK-at-Law. 
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have  paid  away  the  plamti£Eis'  moneyunder  such  dream- 
stances  as  enable  the  plamtifts  to  refuse  to  acknow- 
ledge the  payments  as  made  on  their  behalf.  Each 
of  tne  parties  is  innocent  of  any  wilful  default.  They 
are  both  free  from  any  suspicion  of  bad  faith ;  but 
the  banker  has  paid  away  and  placed  to  the  debit  of 
his  customer  a  sum  of  £71,500,  while  the  customer 
was  not  conscious  of,  and  certainly  never  intended  to 
authorize,  the  payment  of  that  sum  on  his  behalf. 

The  authority  to  pay,  which  was  relied  upon  by 
the  bankers  ea  justifying  the  payments,  was  written 
documents  in  the  form  of  bills  of  exchange,  and, 
though  they  were  not  really  biUs  of  exchange  at  all, 
it  is  important  to  bear  in  mind  what  a  real  bill  of 
exchange  would  import  to  the  mind  of  a  person  to 
whom  it  was  sent  for  payment. 

Now,  apart  from  the  particular  machinery  by  which 
this  transaction  was  effected,  it  will  not  be  denied 
that  a  principal  who  has  misled  his  agent  into  doing 
somethmg  on  his  behalf  which  the  agent  has  honestly 
done,  would  not  be  entitled  to  claim  against  the  agent 
in  respect  of  the  act  so  done ;  and,  upon  this  branch 
of  the  case,  the  question  is  whether  the  agent  was 
misled  into  doing  the  act  by  the  default  of  the 
principal. 

I  wul  treat  the  transaction,  for  the  sake  of  clear- 
ness, as  if  it  were  a  single  payment.  Could  it  be 
doubted  that  if  the  two  parties  met,  and  by  word  of 
mouth  the  customer  had  said  to  his  banker,  *'  There  is 
a  bill  coming  due  to-morrow  of  such  and  such  an 
amount ;  it  is  drawn  on  me  by  a  customer  of  mine, 
named  Yucina,  and  will  be  presented  for  payment  at 
your  bank  to-morrow,"  that  such  a  statement  was 
calculated  to  put  the  banker  off  his  guard,  and  be 
likely  to  induce  him  to  act  as  he  did  act.  Does  it 
make  any  difference  that  the  words  were  not  spoken, 
but  upon  its  face  the  document,  reaching  the  barJcer's 
hands  by  the  act  of  the  customer — ^in  wbich  phrase  I 
include  the  course  of  Vagliano's  business --said  l^s  as 
plainly  as  if  the  words  had  been  spoken  P  Yucina,  in 
fact,  had  not  drawn  any  such  bill.  There  was  no 
transaction  between  Yagliano  and  Yucina  such  as  the 
instrument  in  question  purported  to  effect,  and  yet 
this  was  the  written  statement  which,  upon  the  face 
of  the  instrument,  Yagliano  made  to  the  bank. 

Further,  by  a  separate  and  independent  writing, 
Yagliano  told  the  bank  that  such  a  oill  of  exchange 
for  such  an  amount  was  becoming  due,  and  womd 
have  to  be  paid  out  of  his  accoimt.  No  such  bill  of 
exchange  existed,  although  a  false  document  corre- 
sponding in  all  particulars  was  accredited  by  Yagliano 
in  writing  his  acceptance  upon  it. 

In  estimating  the  effect  upon  an  agent's  mind,  it 
must  of  course  be  remembered  that,  though  I  have 
here  for  clearness  spoken  of  it  as  a  single  transaction, 
it  is  a  transaction  repeated  forty-tl^ee  times,  and 
spread  over  a  considerable  period.  The  false  docu- 
ments were  paid,  duly  debited  to  the  customer,  and 
duly  entered  in  his  pass-book,  and,  so  far  as  the 
baziker  could  know  or  conjecture,  brought  to  his 
knowledge  on  every  occasion  upon  which  tiie  payment 
was  made  and  the  bills  returned.  Further,  on  each 
occasion  when  these  false  documents  were,  by  what  I 
have  called  the  act  of  the  customer,  permitted  to 
reach  the  bank  for  payment,  they  were  accompanied 
with  a  considerable  number  of  other  genuine  bills  of 
exchange,  many  of  them  drawn  by  Yucina,  and 
regularly  entered  in  the  notice  of  bills  about  to 
b^me  due,  together  with  the  false  documents  in 
question. 

It  seems  to  me  impossible  to  dispute  that  this  was, 
in  fact,  a  misleading  of  the  bankers.  I  pass  by  for 
the  moment  the  question  whose  default  it  was,  for 
the  purpose  of  considering  the  proposition  which  has 
found  favour  with  one  of  your  lordships,  and  which  I 


will  not  dispute,  that  the  carelessness  of  tiie  customer, 
or  neglect  of  the  customer  to  take  precautions  un- 
connected with  the  act  itself,  cannot  be  put  fonraid 
by  the  banker  as  justifying  his  own  de&olt  1% 
order  to  make  the  cases  of  The  MerchanU  of  the 
Staple  of  England  v.  Bank  of  England^  and  Bank 
of  Ireland  v.  Evans  authorities  in  this  case  it 
would  be  necessary  to  assume  that  the  plaintifi 
in  those  cases  had,  by  some  voluntary  act  of  their 
own,  given  credit  and  the  appearance  of  ^uine- 
ness  to  the  particular  powers  of  attorney  which  iren 
forged  in  those  cases,  and,  if  they  had,  I  very  modi 
doubt  whether  the  decision  would  have  been  what  it 
was ;  but  no  such  fact  appeared ;  all  the  parties,  whose 
negligence  was  relied  on  had  done,  was  to  leave  thor 
seeu.  cardiessly  in  the  custody  of  the  person  who 
abused  his  trust.  These  decisions,  therefore,  do  not 
seem  to  me  to  touch  this  case. 

But  how  can  it  be  said  in  this  case  that  the  default 
is  imoonnected  with  the  act  ?  The  very  thing  which 
the  banker  does  is  induced  by  the  fault  of  the  customer. 
Was  not  the  customer  bound  to  know  the  genuiDenesB 
of  Yucina's  draft  ?  Was  not  the  customer  bound  to 
know  whether  there  was  any  real  transaction  between 
himself  and  Yucina  effected  by  the  instrumect  in  ques- 
tion ?  Was  not  the  customer  bound  to  know  the 
contents  of  his  own  pass-book  ?  Was  not  the  cus- 
tomer bound  to  know  the  state  of  bis  account  vith 
Yucina  ?  It  certainly  is  very  strange  that  it  shosM 
be  suggested  that,  without  any  responsibility  on  his 
part,  he  should  be  entitled  to  suscredit  forty-three 
documents  to  his  bankers  as  genuine  bills  when  he  had 
the  means  of  knowledge  I  have  indicated  that  no  ooe 
of  them  was  a  Inll  of  exchange  at  all,  or  represented 
any  transaction  between  Yucina  and  himself. 

The  bankers  paid  upon  these  documents,  and  thqr 
paid  a  person  who  was  n«t  entitled  to  receive  Uw 
money.  There  was  no  person  entitled  to  reoeive 
it.  The  fact  that  it  reached  their  hands  as  represent- 
ing a  mercantile  transaction  in  whioh  somehody  vai 
to  be  paid  was  itself  a  misleading  of  them ;  and  thst 
it  did  reach  their  hands  purporting  to  represent  sodi 
a  transaction  arose  from  the  mode  in  which  Mr. 
Yagliano's  business  was  conducted  by  those  responsiUs 
for  it. 

I  have  designedly  avoided  calling  these  documeals 
bills  of  exchange.  They  were  nothing  of  the  sort 
But  if  they  had  got  into  the  hands  of  an  innocent 
owner  for  value  without  notice,  Yagliano  would  un- 
doubtedly have  been  responsible  upon  them,  for  he 
had  given  them  a  genuineness  as  against  himself  bj 
accepting  them. 

Now,  when  it  is  insisted  that  the  bankers  aie  re- 
sponsible, because  they  did  not  pay  the  person  indicated 
as  payee,  one  is  induced  to  inquire  whether  Kr. 
Yagliano  or  any  other  merchant  would  have  expected 
that  any  inquiry  should  be  made  as  to  the  genuinenes 
of  Petridi*s  signatiure.  Suppose  they  had  been  genume 
signatures  of  Petridi,  and  the  buls  had  been  dii- 
honoured  while  the  bankers  were  making  inquiriei, 
would  not  Mr.  Yagliano  have  had  grave  ground  for 
Qomplaint  against  the  bankers  who  had  allowed  his 
credit  to  be  thus  disturbed  ?  I  think  each  of  ^ 
parties  to  the  transaction  must  be  taken  to  have  knows 
the  ordinary  course  of  mercantile  affairs,  and  it  i> 
manifest  that  no  banker  could  hesitate  to  pay  such 
bills  as  came  to  him,  so  accredited  as  they  were  ^7^ 
Yagliuio's  acceptance,  without  throwing  the  ^wle 
mercantile  world  into  confusion. 

I  am  not  intending  to  throw  any  doubt  upon  the 
propriety  of  the  decision  in  BobarU  v.  Teicfar,  nor 
am  I  preijared  to  assent  to  the  proposition  that  it  is » 
harsh  decision.  A  customer  teUs  his  banker  to  paj  a 
particular  person ;  the  banker  pays  someone  else,  and 
it  would  seem  to  follow  as  a  p^ectly  just  result  that 
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the  banker  should  be  oalled  upon  to  make  good  the 
amount  he  has  so  erroneously  paid.  But  \mat  rela- 
tions has  such  decision  to  a  case  where  a  thing  which 
bears  the  form  and  semblance  of  a  known  commercial 
document,  like  a  biU  of  exohangei  gets,  by  the  act  of 
the  customer,  into  the  hands  of  the  banker,  where 
there  is  no  real  drawer,  no  real  transaction  between 
himwRlf  and  the  supposed  drawer,  and  where,  as  a 
matter  of  fact,  there  is  no  person  who,  in  the  proper 
and  ordinary  sense  of  the  word,  is  a  payee  at  aU  ? 

It  seems  to  me  that  if  all  these  circumstances,  acting 
upon  and  inducing  the  bankers  to  make  the  payments 
they  did  make,  are  acts  which  are  the  faiut  of  the 
customer,  it  is  the  customer,  and  not  the  banker,  who 
ou^ht  to  bear  the  loss.  I  think,  under  these  circum- 
stances, the  banker  did  what  was  usual  and  customary 
-with  bankers,  and  what  both  customer  and  banker  knew 
to  be  usual  and  customary  with  bankers,  as  far  as  ihe 
payment,  without  inquiry  as  to  the  genuineness  of  the 
mdorsement  by  Petriai  &  Co.,  was  concerned.  But 
I  propose  to  deal  separately  with  the  alleged  negli- 
gence of  the  bankers,  or,  at  all  events,  the  imusual 
course  pursued  by  the  bankers,  in  cashing  these  bills 
aoxx>8S  uie  coimt^  and  paying  to  the  person  presenting 
the  document  for  payment  without  inquiry. 

I  do  not  know  what  is  the  usual  course  among 
bankers,  and  I  should  doubt  whether,  in  such  a  matter, 
it  would  be  possible  to  a£Brm  that  any  particular 
course  was  eitiier  usual  or  unusual,  in  the  sense  that 
there  is  some  particular  course  to  be  pursued  when 
eiTOumstances  occur  necessarily  giving  rise  to  suspicion. 
I  can  well  imagine  that,  on  a  person  presenting  him- 
self, whose  appearance  and  demeanour  was  calculated 
to  raise  a  suspicion  that  he  was  not  likely  to  be  en- 
trusted with  a  valuable  document,  for  which  he  was 
to  receive  payment  in  cash,  I  should  think  it  would  be 
extremely  probable  that,  whether  the  document  were 
&  cheque  payable  to  bearer  for  a  large  amount,  or  a 
bsU,  the  counter-derk  and  banker  alike  would  hesitate 
'V'ery  much  before  making  |)ayment.  However,  I  will 
assume  the  course  pursued  in  this  case  to  be  somewhat 
Turasual,  and  that  this  is  proved  by  the  bankers  them- 
selves, though  the  coimter-derk  gives  a  different 
xeason  why  the  clerk  called  the  attention  of  their 
immediate  superior  to  the  circumstances,  and  he,  in 
bis  turn,  call^  the  attention  of  Mr.  Vagliano's  repre- 
sentative. Li  doing  so,  it  appears  to  me  to  have 
relieved  the  bankers  from  any  accusation  of  having 
hastily  or  carelessly  paid  these  bills.  What  could  the 
bankers  know  of  the  particular  transactions  of  Messrs. 
Tagliano  ?  But  Mr.  vagliano,  when  it  was  communi- 
cated to  him,  or  to  his  representative,  would  be  surely 
the  best  person  to  judge  whether  there  was  anything 
calculated  to  give  rise  to  suspicion  in  the  facts  to  whicm 
I  have  referred. 

It  has  been  sought  to  minimize  the  effect  of  that 
conmiunication  to  Mr.  Vagliano's  representative,  first, 
by  treating  him  as  a  clerk  to  whom  such  a  communi- 
cation ought  not  to  have  been  made,  and,  secondly, 
by  suggesting  that  Mr.  Ziffo  possibly  indicated  that 
he  was  a  person  not  fit  to  be  trusted,  since  he  took  a 
▼ery  strange  view  of  what  was  or  was  not  calculated 
to  cause  suspicion  and  enforce  inquiry  as  to  Uiese  bills. 
But  what  had  the  bankers  to  do  with  Mr.  Ziffo's 
capacity  for  business  ?  He  was  Mr.  VagHano's  confi- 
dential derk,  duly  accredited  as  such.  After  one  or 
two  of  the  bills  had  been  presented  and  paid  in  the 
manner  I  have  referred  to,  Mr.  Disney  thinks  it  right 
to  call  the  attention  of  Mr.  Ziffo  to  l^e  fact,  and  Mr. 
Ziffo  replies  to  the  information  ^at  they  are  pre- 
sented over  the  counter  and  invariably  taken  in  bank 
notes :  **  I  suppose  if  they  are  properly  advised  you 
must  pay  them."  Here  is  information  given  of  ^e 
very  fact  relied  on  to  the  confidential  representati>p  of 
Mr.  Vagliano,  and  it  is  suggested  to  be  negliget^^    in 


the  bank  that,  after  receiving  the  answer  I  refer  to, 
they  continued  to  pay  these  bills  when  properly  ad- 
vised by  Mr.  Vagliano  himself. 

I  must  add  here  that  I  think  that  the  witness  truly 
explained  his  inadvertent  use  of  the  word  "  indorsed" 
aud  meant  to  say  **  advised."  Now,  it  appears  to  me 
that  whatever  case  might  be  suggested  against  the 
bank  is  completedy  answered  by  ihe  ha^Ss.  havine 
communicated  these  facts  to  a  person  occupying  suc£ 
a  position  in  Mr.  Vagliano's  house,  ana  that  his 
answer  was  such  as  to  allav  any  suspicion  or  imeasi- 
ness  on  the  part  of  the  bank. 

I  have  not  stopped  to  examine  minutely  the  contrast 
between  Mr.  2jiffo*s  evidence  and  that  of  the  bank 
official,  Mr.  Disney,  because,  if  one  comes  to  examine 
it  carefully,  there  is  no  real  contradiction.  One  witness 
is  positive  as  to  communications  actually  made,  and 
the  other  only  meets  that  positive  assertion  by  alleging 
a  want  of  memory  of  any  such  communication. 

One  other  point  has  been  made  at  your  lordships' 
bar,  but  I  think  under  circimistances  which  do  not 
entitle  it  to  consideration.  It  is  said  that  the  course 
of  post  ought  to  have  been  known  to  the  bankers,  and 
that  the  date  of  the  indorsements  ought  of  itself  to 
have  raised  suspicion.  Possibly  if  there  was  evidence 
sufficient  to  prove  exactly  what  the  facts  are  as  to  the 
course  of  post  (and  notwithstanding  the  evidence  of 
one  witness,  I  am  not  satisfied  that  we  have  the  facts 
accurately  as  to  the  course  of  post),  a  serious  doubt 
might  arise,  but  it  is  enough  to  say  for  the  purposes 
of  this  case  that  that  point  appears  neither  to  have 
been  pressed  nor  argued  at  a  time  when,  by  proper 
evidence,  the  matter  could  have  been  left  beyond 
doubt,  and  the  circumstances  of  excuse  for  not  ob- 
serving the  dates,  if  such  excuses  existed,  could  have 
been  properly  determined.  I  can  find  no  evidence  that 
that  poiut  was  really  pressed.  It  is  not  noticed  in 
any  of  the  judgments,  and  though  to  my  mind  it  is. a 
singular  arg^ument  coming  from  the  mouth  of  Mr. 
Vagliano,  whose  suspicion  one  would  have  thought 
would  have  been  aroused  by  the  dates  found  on  the 
documents  afterwards  appearing,  it  is  enough  for  me 
to  say  that  I  dedine  to  consider  a  topic  which  has 
been  neither  really  argued  nor  properly  fortified  by 
evidence  as  a  material  drcomstance  to  consider  in  this 
case. 

I  should  be  content  to  rest  my  judgment  here  and 
to  express  my  opinion  that  for  these  reasons  the  judg- 
ment of  the  court  below  should  be  reversed,  although 
I  regret  to  say  that  on  this  branch  of  the  case  my  view 
is  at  variance  with  that  of  all  the  learned  judges  who 
have  hitherto  treated  this  question. 

I  have  hesitated  long  before  I  was  able  to  acquiesce 
in  the  view  of  my  noble  friend  Lord  Herschell  and 
that  of  the  Master  of  the  Bolls,  that  the  same  conclu- 
sion could  be  arrived  at  by  a  consideration  of  the  Bills 
of  Exchange  Act,  1882. 

One  difficulty  I  have  had  in  the  determination  of 
that  question  is  in  applying  to  the  instruments  with 
which  I  have  been  dealing  an  enactment  which  deals 
with  bills  of  exchange.  For  reasons  I  have  already 
given,  it  seems  to  me  difficult  to  treat  them  as  bills  of 
exchange  at  all;  but  as  against  the  person  now 
insisting  on  their  possessing  the  quality  of  such 
instruments,  and  remembering  that  it  was  his  act  by 
which  they  were  put  into  circulation  in  that  character, 
it  does  not  seem  unreasonable  that,  applying  the  doc- 
trine of  estoppel  to  him,  one  may  consider  whether  as 
agunst  him  thev  may  not  possess  qualities  which,  in 
their  inception,  uiey  aid  not  i>ossess. 

The  7tn.  section,  upon  two  of  the  sub-sections  of 
which  this  question  turns,  commences  thus : — '*  (1) 
Where  a  bill  \s  not  payable  to  bearer,  the  pyee  must 
be  named,  o^  otherwise  indicated  therein  with  reason- 
able certaixjjcj "    ^^  the  third  sub-section,    "  (3) 
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Where  the  payee  is  a  fictitious  or  non-existing  person, 
the  bill  may  be  treated  as  payable  to  bearer." 

Now,  in  the  first  instance,  before  dealing  with  the 
application  of  these  sub-sections  to  the  facts  in  debate, 
I  must  say  that  I  cannot  acquiesce  in  the  view  which 
the  majority  of  the  Court  of  Appeal  appear  to  have 
entertained,  that  they  were  at  liberty  to  import  into 
that  third  sub-section  that  it  was  a  condition  of  its 
application  that  the  acceptor  should  be  aware  that 
the  payee  was  a  fictitious  or  non-existing  person. 

It  seems  to  me  that  construing  the  statute  by 
adding  to  it  words  which  are  neither  found  therein 
nor  for  which  authority  could  be  found  in  the  lan- 
guage of  the  statute  itself,  is  to  sin  against  one  of  the 
most  familiar  rules  of  construction,  and  I  am  wholly 
unable  to  adopt  tbe  view  that  where  a  statute  is  ex- 
pressly said  to  codify  the  law  you  are  at  liberty  to  go 
outside  the  code  so  created,  because  before  the  exis- 
tence of  that  code  another  law  prevailed. 

To  return  to  the  construction  of  the  language  of  the 
two  sub- sections,  for  I  think  both  should  be  read  toge- 
ther, it  seems  to  me  that  what  the  Legislature  was  enact- 
ing was  in  substance  this  : — That  were  a  bill  was  not 
payable  to  bearer  the  person  to  whom  payment  was 
intended  to  be  made  was  to  be  named  or  otherwise 
indicated  upon  the  face  of  the  instrument  with  reason- 
able certainty,  but  where  there  was  no  real  payee  the 
bill  might  be  treated  as  payable  to  bearer. 

The  language  which  the  Legislature  has  employed 
to  express  this  law  has  been  subjected  to  very  minute 
verbeS  criticism.  If  the  substance  of  the  matter  is 
looked  at,  and  it  is  remembered  that  what  the  Legis- 
lature was  dealing  with  was  what  was  to  appear  upon 
the  face  of  the  instrument,  and  contemplated  the  case 
of  there  being  no  one  to  whom  payment  could  pro- 
perly be  made,  no  person  on  the  face  of  the  instru- 
ment having  any  rights  under  the  bill,  no  person, 
therefore,  capable  of  giving  a  discharge  to  the 
acceptor  for  having  paid  at  the  demand  of  tlie  drawer, 
it  would  seem  that  the  reason  of  the  thing  would 
apply  equally  to  a  real  person  whose  name  was  forged 
as  to  a  person  who  had  no  existence. 

In  truth,  if  strictly  construed,  the  words  "fictitious 
person"  are  a  contradiction.  One  may  pretend  there 
is  a  person  when  there  is  not.  One  may  assume  a 
character  which  does  not  belong  to  one,  but  to  satisfy 
the  word  "  fictitious "  as  applicable  to  a  person,  is 
assuming  in  one  part  of  the  proposition  what  is  denied 
in  the  other.  Some  of  the  characters  in  Sir  Walter 
Scott's  novels  may  be  fictitious  in  the  sense  that  no 
persons  so  named  ever  lived ;  but  if  real  names  are 
taken,  and  events  and  conduct  and  character  attributed 
by  the  writer  to  those  real  names,  are  the  characters 
less  "fictitious"  because  persons  of  those  names 
identified  with  a  totally  different  history  and  different 
qualities  did,  in  point  of  fact,  exist  at  one  time  'f 

One  singular  result  of  treating  the  section  in  the 
way  that  the  Court  of  Appeal  has  adopted,  would  be 
that  one  must  dive  into  the  mind  of  the  hypotheticcd 
forger  to  determine  whether  the  character  be  fictitious 
or  not ;  and  this  may  be  done,  though  it  is  not  neces- 
sary to  find  the  forger's  intention  from  the  language 
or  anything  that  appears  upon  the  face  of  the  instru- 
ment itself,  but  you  may  judge  from  previous 
commercial  transactions  of  tie  party  who  was  likely 
to  be  meant  as  giving  plausibility  to  the  forgery.  But 
if  it  can  be  alLegea  (as  it  can  be  here)  that  the 
forger  selected  a  name  which  would  give  plausi- 
bility to  his  forgery,  and  be  likely  to  deceive  those 
into  whose  hands  his  forged  instrument  should  come, 
that  is  not  the  name  of  a  fictitious  person,  although 
that  person  had  no  power  to  deal  with  the  bill,  and 
was  not  in  any  respect  the  real  payee,  any  more  than 
if  the  name  had  been  selected  of  a  person,  who  had 
never  been  heard  of  or  existed  before;  whereas,  if  it 


is  pure  imagination,  then  it  is  the  name  of  a  fictLtiom 
person. 

I  have  come  to  the  conclusion  that,  however  ex- 
pressed, the  real  meaning  of  the  sub-section  is  to 
imply  the  unreality  of  any  person  who  is  named  upon 
the  face  of  the  instrument  as  the  payee  of  the  iSL 
The  statute  itself  uses  the  phrase  "  payee."  Thit 
cannot  mean  in  truth  the  payee,  because  by  the  hypo- 
thesis there  is  no  payee,  and,  dealing  as  the  statotc 
was,  with  the  fonu  of  the  instrument,  aud  enacting 
that  if  a  name  which  appeared  as  that  of  the  payee 
on  the  face  of  the  instrument  was  the  name  of  a 
fictitious  person  the  bill  might  be  treated  as  payaUt 
to  bearer,  it  expressed  in  popular  words,  though  per- 
haps not  very  felicitously  chosen,  its  meaning  accord- 
ingly. 

For  those  reasons  I  am  of  opinion  that  on  thb 
ground  also,  the  judgment  of  the  court  below  iras 
wrong  and  ought  to  be  reversed,  and  I  so  move  yoar 
lordships. 

Lord  Selbokxe. — If  the  bills  in  question  in  this 
case  had  been  genuine,  really  signed  by  Yudna  in 
favour  of  C.  Petridi  &  Co.,  and  if  the  indorsemenfci 
only  had  been  forged,  the  case  would  have  beea 
governed  by  R'AxirU  v.  Tucker.  But  the  signature 
of  Vucina  were  forged ;  the  use  of  the  name  d 
C.  Petridi  &  Co.  as  payees  was  i>art  of  the  fiction; 
they  wore  not  in  any  true  sense  payees,  and  the  b2k 
were,  nevertheless,  accredited  by  the  plaintifis  to  the 
bank  as  genuine,  and  as  coming  forward,  like  othe 

fenuine  bills  of  Tucina,  for  |>ayment  in  due  course,  on 
ays  specified  in  the  plaintiffs'  letters  of  advice ;  sad 
their  payment  as  such  was  expressly  directed  hy  the 
plaintiffs.  When  I  speak  of  the  plaintiffis'  letten  d 
advice,  I  do  not  forget  that  the  effect  of  acceptance? 
payable  upon  the  face  of  the  bills  at  the  Bank  of 
England  might,  pcrliaps,  have  been  the  same,  hut  is 
this  case  there  were  both,  and  I  think  it  unneoesBsrj 
to  consider  whether  the  addition  of  the  one  form  of 
direction  to  the  otiior  made  any  difference.  If  it  did 
not,  the  effect  of  the  letters  of  advice  cannot  on  tbi 
accoTint  be  less.  This  state  of  things  appears  to  me 
to  raise  a  question  which  was  not  decided  in  RobajU'^. 
Tucker,  or  in  any  other  case  cited  at  the  bar.  It  b 
(as  Robarts  v.  T'":Wr  was)  a  question  between  thf 
plaintiffs  as  principals  and  the  bank  as  their  agent 
and  not  between  any  parties  to  the  bills. 

If  the  plaintiffs  misled  the  bank  upon  a  matenl 
point,  however  innocently,  and  although  they  wcR 
themselves  de<Miv(Ml  by  the  fraud  which  had  bea 
committed,  I  tliink  that  thoy,  and  not  the  bank 
ought  to  bear  the  toss  which  has  been  the  oonseqaenoe. 
Here  there  was  }nvor  any  real  holder  of  these  Inik  by 
whom  they  could  liave  been  indorsed,  or  any  oat- 
standing  liability  from  which  a  discharge  was  nBKSr 
sary.  Your  L  n  •  Ni  :i])8  have  to  deal  with  the  case  of  ffi 
agent,  not  claiiiiin^  any  titie  to  or  interest  in  tfae 
bills,  but  instriK  totl  by  his  principal  to  pay  them,  t 
is  convenient  to  si».ak  of  them  as  bills,  but,  ppoperfj 
speaking,  they  Ii kI  not  (though  they  seemed  to  nan. 
and  were  repnscnlf  d  by  the  plaintiffs  as  having]  tint 
character ;  thcv  wcit*  accepted  as  such ;  but  there  wis 
no  real  drawn-,  and  no  real  payee,  and  they  weR 
never  negotiat  (m  1 .  T  t  is  not  (as  I  understand)  dispotai 
that  there  miirlii.  as  between  banker  andcastoiDff« 
be  circumsteuic's  which  would  be  an  answer  to  tke 
primd  facie  case  tliit  the  authority  was  only  to  psvto 
the  order  of  th<'  ]»>i  hou  named  as  payee  upon  the  wl 
and  that  the  iMiikri*  can  only  chai^ge  the  caakaaff 
with  payments  made  pursuant  to  that  authority. 
Negligence  on  the  (uistomer's  part  might  be  one  o^ 
those  circumsUtncos :  the  f act  tnat  there  was  noreil 
payee  might  bo  aiinilier ;  and  I  think  that  »  «!**" 
sentation  made  dii  coolly  to  the  bcuiker  by  the  citftoinff 
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upon  a  material  point,  untrue  in  fact  (though  believed 
by  the  person  who  made  it  to  be  true),  and  on  which 
the  banker  acted  by  paying  money  which  he  would 
not  otherwise  have  paid,  ought  also  to  be  an  answer 
to  that  prhnd  facie  case.  If  the  bank  acted  upon 
iia€2h  a  representation  in  good  faith,  and  according  to 
the  ordinary  course  of  business,  and  a  loss  has,  in 
consequence,  occurred  which  would  not  have  happened 
if  the  representation  had  been  true,  I  think  that  is  a 
loBS  which  the  customer,  and  not  the  bank,  ought  to 
"bear. 

I  should  be  of  that  opinion  on  general  principles ; 
and  the  application  of  those  principles  is  fortified,  to 
my  mind,  in  this  particular  case  by  the  circumstances 
under  which  the  forgeries  were  committed,  and  the 
facts  that  the  plaintiffe  had  large  dealings  with 
"Vucina  going  on  at  the  same  time  with  the  forgeries, 
in  the  course  of  which  they  accepted  many  of  his 
^nuine  bills,  all  which  were  in  like  manner  accredited 
to  and  made  payable  at  the  bank,  and  that  there  were 
documents  in  the  plaintiffs'  possession  (the  true  and 
forged  letters  of  advice  from  Vucina,  and  the  forged 
T>ill8  themselves,  when  returned  by  the  bank)  from 
which,  if  attention  had  been  paid  to  them,  the  fraud 
might  have  been  discovered  in  an  early  stage. 

I  do  not  see  how  it  can  be  open  to  dispute  that  it 
Tvas  material  to  the  bank  to  know  whether  these  were 
jgenuine  or  forged  bills ;  or  (subject  to  the  considera- 
tion of  some  matters  which  I  postpone)  that,  in  pay- 
ing the  bULs,  as  they  did,  without  inquiry  into  the 
genuineness    of    the    indorsements  (which    for    the 
present  I  assume  to  have  been  regular  upon  the  face 
of  them),  the  bank  acted  in  good  faith,  and  according 
'to    the  usual,   and  practically  necessary,   course  of 
'business ;    or    that,    if    the  bills    had    really    been 
Vucina's,   and  if    C.   Petridi   &   Co.   had  been  real 
pc^ees,  no  loss  would  have  been  incurred.     If  it  were 
the  duty  or  the  practice  of  bankers,  without  special 
reasons  for  suspicion,  to  refuse  or  delay  payment  of 
"foreign  bills  appearing  on  their  face  to  be  regular, 
and  regularly  advised  for  payment  by  their  customers, 
nntil  they  could  ascertain  by  inquiry  the  genuineness 
of    every   foreign  indorsement,   it  must   continually 
happen  that  the  bills  would  not  be  paid  at  the  proper 
iime  and  place,  and  bona  fide  holdors  might  treat  them 
as  dishonoured.     It  was  admitted  that  it  is  not  in  the 
ordinary  course  of  business  to  make  such  inquiries, 
and  I  should  say  that  business  could  not  go  on  if  it 
were  so.     No  doubt  there  is,  in  the  ordinary'  course  of 
T>u8iness,  the  possible  risk  which  occurred  in  Eobarts 
▼.  Tucker  J  of  a  genuine  bOl  being  stolen  and  presented 
for  payment  with  a  forged  indorsement.      Between 
that  case  and  one  like  the  present  there  is  this  very 
substantial  difference,  that  the  acceptor  in  that  case 
has  not  in  any  way  contributed  to  mislead  the  bankers, 
and  when  there  is  a  real  bond  fide  payee,  the  acceptor 
remains  liable  to  him;  but  if ,  when  there  is  no  such 
payee,  the  person  who  signs  as  drawer  indorses  the 
hill  with  the  name  of  a  pretended  payee,  there  is  no 
outstanding  liability  from  which  a  discharge  is  needed 
for  the  acceptor's  protection.     The  risk  of  a  genuine 
hill  being  stolen  ancj  presented  with  a  forged  indorse- 
ment is  one  which,  being  of  rare  occurrence,  and 
distributed  over  a  large  amount  of  business,  bankers 
may  be  willing  to  nm.     But  they  are  entitled  to 
judge  for  themselves  what  risks  they  will  run,  and  the 
customer  is  not,  in  my  opinion,  entitled  to  tell  the 
hanker  (in  effect)  that  the  risk  is  an  ordinary  one, 
and  when  it  turns  out  to  be  otherwise  to  put  upon 
him  another  risk,  which,  if  the  truth  had  been  known, 
the  banker  with  his  eyes  open  would  not  have  under- 
taken.   When,  as  in  this  case,  the  customer  accredits 
the  bills  as  genuine  and  as  coming  forward  in  due 


risk  incident  to  bills  of  that  description,  and  no  more. 
If  this  would  be  true  of  a  single  bill,  much  more  of  a 
series  of  bills  of  large  amount,  all  successively 
authenticated  to  the  banker  in  like  manner  by  the 
customer  who  orders  them  to  be  paid.  The  judgment 
under  appeal  puts  upon  the  bank  a  risk  which  it  never 
was  called  upon,  and  never  agreed,  to  undertake. 

It  seems  to  me  also  clear  (as  a  matter  of  fact,  and 
without  reference  to  the  question  under  the  Bills  of 
Exchange  Act)  that  the  Constantinople  firm  of 
C.  Petridi  &  Co.  were  never  in  any  true  sense  payees 
of  these  bills,  and  their  genuine  indorsements  would 
never  have  appeared  upon  them  without  an  additional 
fraud.  The  suggestions  at  the  bar,  as  to  conceivable 
ways  in  which  such  indorsements  might  have  been 
obtained,  were,  in  my  judgment,  irrelevant  to  the 
real  facts,  with  reference  to  which,  and  not  to  merely 
imaginable  possibilities,  this  case  ought  to  be  deter- 
mined. In  Stone  v.  Freeland  and  Cooper  v.  Meyer 
a  real  firm,  Butler  &  Co.,  and  real  person,  Wood- 
man, were  named  as  payees,  but  the  courts  did  not 
hold  that  enough  to  make  the  firm  or  the  person  so 
named  a  real  payee. 

If  the  question  were  merely  one  of  legal  estoppel 
against  the  acceptor,  it  may  be  true  that  the  estoppel 
would  be  only  against  denying  the  genuineness  of  the 
drawer's  signature;  or,  if  the  acceptor  knew  that 
there  was  ho  real  payee,  against  insisting  that  the 
bill  must  receive  an  indorsement,  which  he  knew  to 
be  impossible.  But  there  are  authorities,  relevant  as 
far  as  general  principles  are  concerned,  which,  even  as 
between  parties  to  a  negotiable  instrument,  seem  to 
me  to  go  beyond  legal  estoppel.  I  cannot  but  think 
it  an  extension  of  that  doctrine  to  hold  (as  was  done 
in  Cooper  v.  Meyer)  that  when  the  bill  is  payable  to 
the  drawer's  order,  the  acceptor  (because  he  is  sup- 
posed to  know  the  drawer's  signature)  is  bound  by  the 
subseqent  indorsement  of  the  person  who  forged  the 
signature  as  well  as  by  that  original  signature. 
And  I  am  not  convinced  that  estoppel  is  a  suffi- 
cient explanation  of  the  cases  in  which  the  drawer 
of  a  cheque  has  been  held  bound  by  fraudulent 
alterations,  for  which  the  state  of  the  paper  afforded 
space.  The  drawer  was  ignorant  of  and  could  hardly 
be  held  bound  to  anticipate  the  subsequent  fraud. 
But,  if  it  were  universally  true  that  the  liability  of  an 
acceptor,  to  a  hoiid  fide  holder  of  a  bill,  in  all  such 
cases  depends  upon  legal  estoppel,  I  do  not  think  it 
would  follow  that  the  discharge  of  a  banker,  or  other 
agent  employed  by  the  acceptor  to  pay  the  bill,  must 
depend,  under  similar  circumstances,  upon  that  prin- 
ciple only. 

If  in  the  present  case  the  plaintiffs,  instead  of 
making  their  acceptances  payable  at  the  Bank  of 
England,  had  directed  (in  the  same  terms)  a  managing 
clerk  in  their  own  ofBce,  ignorant  of  the  fraud,  to  pay 
those  acceptances,  and  to  take,  for  that  purpose,  the 
necessary  money  from  their  cash  box,  and  if  the  clerk 
so  authonzed  had  paid  the  bills,  exactly  as  the  Bank 
of  England  did  (not,  indeed,  to  Glyka  himself,  but  to 
someone  acting  for  him,  and  presenting  them  in  any 
manner  not  irregular),  I  cannot  doubt  that  the  clerk, 
so  acting  in  good  faith,  would  have  been  exonerated. 
A  banker  undertakes  to  do  what  is  in  the  proper 
course  of  a  banker's  business,  and  so  far  differs  from 
an  agent  who  is  not  a  banker ;  but  beyond  this  I  see 
no  principle  for  putting  him  in  a  worse  position  than 
any  other  agent. 

In  BenneU  v.  Famdl  Lord  Ellenborough  held  that 
''^li^eji  the  payee  was  ftctitious,  and  the  acceptor  did 
not  Imov^  ^^'  ^^®  ^^  ^®*  neither  to  order  nor  to 
^^toft  litxt  was  completely  void.  li,  in  such  a  case, 
th^   *      toT  ^«A  directed  Ins  bankers  to  pay  the  bill, 


course  against  him  for  payment  on  certain  day^   ^he  I  an,^^^Pt>»'^T^®'^  ^^  ^^  ^^  ^  ^^^  ^^  ^V^^  ^ 
.hanker  must,  I  think,  be  considered  to  undertaljL  ^he  I  ijhj?  feC    ^j^t  legvxVai  upon  its  ia<ie,  though  fictitious  in 
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fact,  the  bankers  would  have  been,  in  my  judgment* 
entitled  to  credit  in  account  for  what  they  had  so 
paid.  Whatever  might  have  been,  before  the  Bills  of 
Exchange  Act  of  1882,  the  materiality  of  the 
acceptor's  knowledge  or  ignorance  on  such  a  point  as 
between  himself  and  a  b(mS  fide  holder  of  the  bill,  I 
should  not  have  thought  it  material  as  between  him 
and  his  bankers  paying  the  bUl  under  such  circum- 
stances. I  have  come  to  this  conclusion  without 
resting  my  opinion  upon  the  statute  of  1882. 
Assuming  the  present  case  not  to  be  expressly  ruled 
by  that  statute,  it  is  also  (in  my  judgment)  not  ruled 
by  any  former  authority.  And  I  cannot  but  think 
that  the  statute,  so  far  as  it  does  rule  certain  other  cases 
in  pari  materia  and  not  well  distinguished  from  this  in 
prmciple,  is  as  proper  to  be  taken  into  account  as  any 
of  the  authorities  which  preceded  it,  as  to  the 
acceptor's  knowledge  or  ignorance  where  there  is  not 
a  real  payee. 

But  it  was  insisted  that  in  paying  these  bills  as  they 
did  the  bank  deviated  from  the  proper  course  of  busi- 
ness, and  ought  to  be  held  affected  with  notice  that 
the  indorsements  were  fraudulent.  The  first  point 
relied  upon  for  that  purpose  was  that  the  bills,  drawn 
as  they  were  for  large  sums,  were  all  presented  and 
paid  across  the  counter,  and  not  through  any  bankers. 
This  was  admitted  to  be  "  unusual "  in  the  evidence 
for  the  bank ;  but  it  was  not,  as  I  read  the  evidence, 
either  admitted  or  otherwise  proved  that  it  was 
irregular  or  sufficient  in  itself  to  excite  a  suspicion 
that  there  was  something  wrong,  although  it  was  un- 
usual in  the  sense  of  not  often  happening.  No 
authority  was  produced  to  show  that  it  was  irregular 
according  to  the  law  merchant ;  and  if  not,  and  if  the 
payments  were  bond  fide  made,  without  any  actual 
suspicion  on  the  part  of  the  officers  of  the  bank,  I 
cannot  think  it  enough  to  defeat  their  right  to  charge 
the  plaintifGs  with  those  payments,  that  they  did  not 
take  a  precaution  not  required  by  the  law  merchant, 
and  on  which  they  could  not  have  insisted  without 
the  risk  of  the  bills  being  treated  by  bond  fide  holders 
aa  dishonoured.  In  Boharts  v.  Tucker  payment 
through  a  banker  was  no  protection  to  the  defendant. 

Some  of  these  bills  were  in  fact  referred  by  the 
counter-clerks  of  the  bank,  before  payment,  to  Mr. 
Disney,  the  principal  in  the  private  drawing  office  of 
the  bank ;  not  (as  I  understcmd  the  evidence)  because 
of  any  suspicion,  but  because  they  had  received  general 
instructions  that  any  cheques  or  biUs  of  large  amount 
should  be  so  referred.  Mr.  Disney  (the  truth  of 
whose  evidence  I  see  no  reason  to  doubt)  thought  that 
if  the  bill  was  advised  (as  it  was)  the  counter-derk 
must  pay  it;  and  Mr.  Ziffo,  the  plaintiffis'  outdoor 
manager,  to  whom  (on  his  coming  to  the  bank  on 
other  business  in  June,  1887)  Mr.  Disney  mentioned 
the  fact  that  such  bills  had  been  presented  across  the 
counter  and  paid  in  bank  notes,  expressed  the  same 
opinion.  This  happened  when  not  more  than  four  of 
the  bills,  amounting  altogether  to  £3,000,  had  been 
presented  and  paid.  When  from  time  to  time  the 
plaintiffs'  pass-book  was  sent  to  them,  the  bills 
then  paid  and  debited  in  it  against  the  plaintiffs 
were  returned  with  it;  and  they  remained  from 
thenceforth  in  the  plaintiffs'  possession.  It  was 
apparent  upon  the  face  of  them  that  all  those 
bills  had  been  paid  across  the  counter;  but  no 
objection  was  taken  by  the  plaintiffs  on  that  or  any 
other  ground ;  and  similar  bills  to  a  continually  in- 
creasing, and  ultimately  very  large  amount,  were 
afterwards  from  time  to  time  advised  and  came  for- 
ward and  were  paid  in  like  manner.  I  cannot  hold 
that  these  circumstances  are  sufficient  to  deprive  the 
bank  of  any  right  which  they  would  otherwise  have 
a  right  to  charge  to  payments  to  the  plaintiffs' 
account. 


The  other  point  urged  at  your  lordships'  bar  (but 
not  appcffentjy  before  either  of  tiie  courts  bdow)  vas 
that  according  to  the  statonent  of  Mr.  Korz,  the 
plaintiffs'  deputy-manager,  in  croas-examinatkm,  tbe 
course  of  p^  between  liondon  and  Constuitinoplfr 
was  four  days;  and  19  out  of  the  43  forged  hills  pui 
by  the  bank  purported  to  be  indorsed  in  Constsnti* 
nople  on  the  third  day  before  the  date  of  aoceptaott 
in  London.  No  question  was  put  on  that  sobject  to 
any  other  witness ;  and  of  the  dates  appearing  on  lie 
bills  the  plaintiffs  also  had  notice  when  thej  va» 
returned.  One  of  these,  of  which  the  indonemod 
was  on  the  third  day  before  acceptance,  was  the  fifth 
in  the  whole  series.  I  think  it  would  not  he  right  in 
this  state  of  the  evidence,  and  upon  a  point  wUdu 
though  open  upon  the  plaintiffs'  pleading  (in  ihar 
reply),  was  for  some  reason  not  pressed  on  the  ooniti 
bcdow,  to  treat  the  bank  as  having  had  notice  ihit 
the  indorsements  were  not  r^^ular. 

The  judgments  in  the  courts  below,  of  the  wa^  of 
which  (as  well  as  of  the  opinions  agreeing  with  them, 
which  I  know  some  of  your  lordships  to  entertain]  I 
am  fully  sensible,  seem  to  have  been,  addressed  to  two 
questions  only — ^that  of  the  proper  construction  sad 
effect  of  section  7,  sub-section  3,  of  the  BOls  of 
Exchange  Act,  1882,  and  that  of  negligence  on  tk 
plaintiffs'  part.  As  to  the  Bills  of  Exchuge 
Act,  I  am  not  myself  satisfied  that  Charles,  J.,  and 
the  majority  of  the  judges  in  the  Court  of  Appeil 
were  wrong  in  holding  mat  the  words  of  the  statote, 
'*  where  the  payee  is  a  fictitious  or  non-exiBting 
person,*'  do  not  extend  to  the  case  of  a  real  person 
falsely  represented  as  payee  upon  a  forged  biQ, 
though  in  principle  the  cases  seem  to  me  much  tbe 
same.  The  difficulty  to  my  mind  arises  out  of  tin 
fact  that  the  Legislature  has  here  described  "a 
person"  as  ''fictitious  or  non-existing"  instead  (i£ 
saying  "  where  the  payee  is  fictitious  or  non- 
existing,"  and  it  has  been  increased,  rather  thaa 
removed,  by  reference  to  other  parts  of  the  stBtote, 
particularly  sections  5  (sub-section  2),  24,  41  (sub- 
section 1)  46  (sub-section  2),  50  (sub-section  2),  and 
54  (sub-section  2). 

I  cannot,  however,  agree  with  the  opinion  that,  in 
the  cases  which  do  fall  within  sub-section  3  of  sediott 
7,  knowledge  on  the  part  of  the  acceptor  that  tii» 
payee  is  a  fictitious  or  non-existing  person  is  still 
necessary.  Such  a  qualification  of  the  ecq)reB8  words 
of  the  statute  cannot  properly,  in  my  judgment,  be 
implied  from  the  earlier  authorities,  which  treated 
knowledge  as  necessary.  Those  authorities  were,  bo 
doubt,  within  the  view  of  the  Legislature;  and  all 
reference  to  the  necessity  of  knowledge  being  hen 
omitted,  I  think  the  omission  must  be  taken  to  bava 
been  deliberate  and  intentional,  and  that  there  is  no 
sound  principle  on  which  what  is  so  omitted  can  be 
supplied  by  construction.  I  think  it  right  to  add 
that,  in  point  of  principle,  it  seems  to  me  neithff 
unjust  nor  unreasonable  fiiat  the  rights  and  liahiKties 
of  third  parties  should,  in  such  a  case,  depend  vM 
the  facts,  rather  than  upon  an  inquiry  into  the 
acceptor's  state  of  mind.  I  am  glad  that  the  majon^ 
of  your  lordships  have  seen  your  way,  with  tl» 
Master  of  the  EoUs,  to  put  a  construction  uik* 
section  7.  sub-section  3,  of  the  Act  of  1882  ^ch 
makes  its  operation  co-extensive  with  its  princqJe. 

As  to  the  other  point,  my  opinion  does  not  i«t 
upon  mere  negligence,  but  on  what  seems  to  ntf* 
higher  ground.  Upon  that  ground  I  find  myself 
compelled,  notwithstanding  my  sincere  respect  for 
the  opinions  from  which  I  mffer,  to  give  my  voice  » 
the  appellants'  favour.  The  amount  in  controTersy 
is  hu'ge;  the  question  is  one  of  much  importaoofr 
both  to  the  parties  and  to  bankers  and  their  cnst^ 
generally ;  and  it  is  not,  in  my  judgment,  coTcred  uf 
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any  previous  authority.  The  case  of  RoharU  v.  Tucker 
is,  no  doubt,  law ;  but  I  am  not  for  extending  it,  as 
it  seems  to  me  to  be  extended  by  the  order  under 
appeal. 

Lord  Watson. — ^The  bank  and  Vagliano  Brothers 
appear  to  me  to  have  been  equally  innocent  in  this 
sense,  that  they  entertained  no  suspicion  that  the 
forged  documents  which  have  given  rise  to  this  action 
were  other  than  genuine  bills  of  exchange ;  and  also 
*tiiat  nothing  wittingly  done,  or  omitted  to  be  done, 
by  them,  in  the  conduct  of  their  respective  businesses 
as  bankers  and  financiers,  can  reasonably  be  regarded 
as  the  proximate  occasion  of  Glyka's  forgeries,  or  of 
the  success  which  attended  them.  Which  of  these 
innocent  parties  must  bear  the  loss  resultmg  from 
Glyka's  frauds  is  the  only  question  to  be  determined 
in  this  appeal. 

It  seems  to  have  been  assumed  by  all  the  learned 
jndces  in  the  courts  below  that,  in  making  payment 
of  we  bills  in  question  on  behalf  of  the  acceptors,  the 
iMiak  was  under  the  same  legal  obligation  to  ascertain 
the  identity  of  the  payee  which  was  held  to  attach  to 
the  defendants  in  the  case  of  RoharU  v.  Tucker,  That 
assumption,  which  is  really  the  basis  of  the  judgments 
appeal  from,  does  not  appear  to  qie  to  be  well 
founded. 

The  decision  of  the  Queen's  Bench  in  RoharU  v. 
Tucker  has,  ever  since  its  date,  been  accepted  in 
zmercantile  practice  as  determining  the  obhgations 
incumbent  upon  bankers  who  agree  to  retire  accept- 
ances on  account  of  their  customers.  It  casts  upon 
them  the  whole  duty  of  ascertaining  the  identity  of  the 
person  to  whom  they  make  payment  with  the  payee 
whose  name  is  upon  the  bill.  They  may  pay  in  ffood 
f  aiUi  to  the  wrong  person,  in  circumstances  by  which 
the  acceptor  himself,  or  men  of  ordinary  prudence, 
anight  have  been  misled ;  but  they  cannot  take  credit 
for  such  a  payment  in  any  question  with  the  acceptor. 
It  has  been  said  by  one  of  the  learned  judges  that  the 
rede  is  a  harsh  one,  and  it  is  possible  that  in  some 
instances  it  may  operate  harshly ;  but  it  appears  to 
me  to  be  settled  beyond  dispute,  and  I  see  no  reason 
^or  suggesting  any  doubt,  l^at  it  puts  a  reasonable 
construction  upon  the  contract  constituted  by  the 
^agreement  of  the  banker  to  pay  his  customers' 
.acceptances  when  they  fall  due.  In  the  absence  of 
.any  special  stipulations  it  construes  the  arrangement 
•so  constituted  as  importing  that,  on  the  one  hand, 
isthe  customer  is  to  furnish  or  repay  to  the  banker  the 
ifunds  necessary  to  meet  his  obligations  as  acceptor, 
iand  that,  on  the  other  hand,  the  banker  undertakes 
io  apply  the  money  provided  by  the  customer,  or 
^vanced  on  his  accoimt,  so  as  to  extinguish  the 
liability  created  by  his  acceptance.  Accordinpl'ly,  no 
payment  made  by  the  banker  which  leaves  the  liability 
of  the  acceptor  undischarged  can  be  debited  to  the 
latter. 

The  ratio  of  the  judgment  in  Roharts  v.  Tucker  does 
not  carry  tiie  liabihty  of  the  banker  beyond  this  point, 
that  his  undertaking  to  retire  bills,  genuine  in  their 
inception,  on  behalf  of  acceptors  who,  by  signing  in 
that  character,  became  immediately  indebted  to  the 
payees,  implies  an  obligation  on  his  part  to  dis- 
charge their  debt,  which  he  can  only  ao  by  making 
payment  to  the  proper  creditor.  It  would  obviously 
require  a  considerable  extension  of  the  principle  in 
order  to  make  it  apply  to  documents  purport- 
ing to  be  biUs  of  exchange,  in  which  the  drawer's 
signature  is  a  forgery,  the  payee  a  person  who  is  not 
intended  to  be  a  holder,  and  the  genuine  signature  of 
the  acceptor  has  been  procured  by  fraud.  His 
signing  such  a  document  creates  no  legal  obligation 
.against  the  acceptor ;  although  it  is  possible  that  he 
jnay  be  estopped  from  pleadmg  his  non-liability  jf 


and  when,  the  document  has  come  into  the  hands  of  a 
bond  fide  holder  for  value.  I  venture  to  doubt  whether 
the  payee,  whose  name  was  fraudulently  inserted, 
could  ever  occupy  that  position,  because  the  occurrence 
of  his  own  name  in  the  original  tenour  of  the  bill  would 
be  sufficient  notice  to  him  that  something  was  wrong, 
and  called  for  inquiry.  At  the  time  when  Glyka's 
bills  were  presented  for  payment  they  did  not  raise, 
and  never  nad  raised,  any  liability  aeainst  Vagliano 
Brothers,  although  the  latter  informed  the  banc  that 
they  were  liable  and  willing  to  pay ;  and,  when  the 
bills  had  been  paid  by  the  bank  and  returned  to  them, 
there  remained  no  debt  due  by  Vagliano  Brothers 
which  would  have  been  the  consequence  of  the  bcmk's 
making  an  erroneous  payment  of  a  genuine  bUl. 
'  The  risk  of  error  attending  the  payment  of  bills 
supposed  to  be  genuine,  but  which  are  wholly  counter- 
feUi  with  the  exception  of  the  drawee's  signature,  is 
materially  greater  than  the  risk  attending  the  pay- 
ment of  honest  bills.  In  the  latter  case  the  danger 
of  imposition  can  only  arise  from  the  document  of 
debt  having  been  stolen,  or  fraudulently  obtained  from 
the  true  owner ;  whereas,  in  the  former,  the  document, 
never  having  been  in  the  possession  of  a  real  owner, 
Tnll  almost,  as  a  matter  of  certainty,  bo  used  for  the 
purpose  of  deceiving  the  acceptor,  or  the  bank  acting 
as  his  agent.  In  the  ordinary  course  of  business  it  is 
very  difficult  for  a  banker,  who  has  no  reason  for 
suspecting  fraud,  to  make  an  exhaustive  inquiry,  in 
the  case  of  each  bill,  as  to  the  identity  of  the  person 
by  whom  it  is  presented,  without  exposing  himself  to 
claims  of  damage.  But  experience  has  shown  that 
the  number  of  genuine  bills  which  get  into  dishonest 
handSj  and  are  erroneously  paid,  is  cpmparatively  in- 
significant, and  does  not  materially  affect  profits  de- 
rived from  the  business  of  retinng  bills  on  account  of 
the  acceptor. 

Again,  it  is  well  nigh  impossible  that  a  regular 
system  of  appropriating  genuine  bills,  in  all  of  which 
the  drawee,  payee,  and  acceptor  are  the  same,  and  of 
obtaining  payment  by  means  of  forged  indorsations, 
could  be  carried  on  for  any  length  of  time  without 
discovery.  If  the  series  of  documents  forged  by 
Glyka  had  been  genuine  drafts  by  Vucina  in  favomr 
of  I^etridi  &  Co.,  it  is  hardly  conceivable  that  even  the 
ingenuity  of  Glyka  would  have  enabled  him  to  get 
possession  of  no  less  than  forty-three  of  these  bills,  and 
to  obtain  payment  of  their  contents  at  intervals  ex- 
tending over  a  period  of  eight  months.  In  that  case 
it  is  probable,  if  not  certain,  that  detection  would  have 
followed  at  an  early  stage  of  his  frauds ;  because  the 
real  payee  would  have  discovered  the  loss  of  each  bill 
as  it  fell  due,  and  would  have  taken  measures  to  stop 
payment. 

It  appears  to  me  to  be  beyond  dispute  that  the  bank 
paid  Glyka's  spurious  biUs  under  the  belief  that  they 
were  genuine  commercial  drafts,  and  that  their  pay- 
ment was  attended  with  no  greater  risk  of  error  than 
is  incidental  to  the  cashing  of  genuine  bills.  It  would 
be  ridiculous  to  sujg;gest  that  the  bank  would  have 
dealt  as  they  did  with  these  bills  had  it  not  been  for 
the  existence  of  that  erroneous  belief.  The  very  fact 
that  no  payee  complained  of  having  lost  a  bill  payable 
at  their  office,  or  of  their  having  made  payment  to  the 
wrong  person,  was  well  calculated  to  assure  the  bank 
that  they  had  made,  and  were  making,  payment  of  aU 
Vagliano  Brothers'  acceptances  to  the  proper  creditors. 

It  is,  in  my  opinion,  unnecessary  to  consider  what 
would  have  been  the  precise  extent  of  the  implied 
obligation  o^  ^^^  yy^s&i  to  Vagliano  Brothers,  with 
ref  erencje  to  tkiwe  iorged  bills,  if  the  latter  had  been. 
uncoTM>n/.te^  \d\.\i  the  belief  upon  which  the  bank 
a-te^r^  -.,^\iAet\iftt  belie!  was  induced  and  warranted 
^yS  \ '^^'^ir^aeat&^ioTia.  Th^  acceptances,  if  genuine, 
'^^^^tf^^^Q.^j^d'^cB  Siiatmct  assurances,  upon  which 
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the  bank  was  entitled  to  relv,  that  each  bill  bearing 
their  signatiire  was  a  real  arait  upon  them  by  their 
correspondent  Yuciaa,  and  the  notes  sent  by  them 
to  the  bank  from  time  to  time  directing  payment  of 
the  bills  were  so  many  renewals  of  the  same  repre- 
sentation, strengthened  by  the  further,  assurance  that 
their  acceptances  were  genuine. 

Throughout  these  transactions  the  bank  acted  in 
good  faith  as  the  agents  of  Vagliano  Brothers;  and 
the  errors  into  which  they  were  betrayed  were  mainly, 
if  not  wholly,  attributable  to  their  having  treated  the 
bills  as  genuine,  in  reliance  upon  the  representations 
of  their  principals,  which  were  untrue.  I  think  that, 
in  theas  circumstances,  Vagliano  Brothers  cannot  be 
permitted  to  cast  upon  the  bank  liability  for  errors 
arising  from  their  own  representations.  These  repre- 
sentations were,  no  doubt,  made  in  the  honest  belief 
that  they  were  true ;  but  that  circumstance  cannot,  in 
.  my  opinion,  avail  Vagliano  Brothers  in  the  present 
question  with  their  agents. 

These  considerations  are  sufficient  for  the  disposal  of 
this  appeal ;  but  on  considering  the  opinions  which 
have  already  been  expressed,  and  are  yet  to  be  deli- 
vered by  your  lordships,  I  think  it  right  to  state  my 
own  opinion  with  regard  lo  the  construction  of  section 
7  (3)  of  the  BUls  of  Exchange  Act  1882.  Upon  that 
.  point  I  concur  in  the  reasoning  of  my  noble  and 
learned  friend  Lord  Herschell.  I  think  that  the 
language  of  the  sub-section,  taken  in  its  ordinary 
sigmficaoice,  imports  that  a  bill  may  be  treated 
ea  payable  to  bearer  in  all  cases  where  the  person 
designated  as  payee  on  the  face  of  it  is  either  non- 
existing,  or,  being  in  existence,  has  not,  and  never  was 
intended  to  have,  any  right  to  its  contents.  The 
enactment  has  reference  to  real  bills  only,  and  has  no 
direct  application  to  these  documents  of  Glyka's 
manufacture,  which  were  not  bills  in  their  inception 
and  never  acquired  the  force  of  bills  by  virtue  of 
estoppel.  But  the  fact  that  the  payees  wore  fictitious 
within  the  meaning  of  the  statute  affords  a  good 
answer  to  Vagliano  Brothers*  contention,  that  the  bank 
was  bound  to  deal  with  these  documents  on  the  same 
footine:  as  if  they  had  been  real  bills,  and  ought  not  to 
have  paid  except  upon  genuine  indorsations  by  Petridi 
&Co. 

For  these  reasons  I  concur  in  the  judgment  which 
has  been  moved  by  the  Lord  Chancellor. 

Lord  Bramwell. — ^The  plaintiffs  are  merchants  and 
agents,  or  bankers,  for  foreign  traders.  They  kept  a 
banking  account  with  the  defendants.  That  is  to 
say,  they,  the  plaintiffs,  paid  to  their  credit  with  the 
defendants*  money — technically  lent  it,  and  doubtless 
delivered  to  them  other  assets,  drew  cheques  on  them, 
and  addressed  accepted  bills  to  them  for  payment. 
The  plaintiffs  claim  of  the  defendants  a  large  balance. 
The  defendants  admit  the  credit  side  of  the  account, 
but  say  they  have  paid  bills  accepted  by  the  plaintiffs 
addressed  to  them,  the  defendants.  It  is  immaterial, 
but  this  is  not  technically  a  set  off,  for  the  defendants 
never  could  have  maintained  an  action  against  the 
plaintiffs  in  respect  of  these  payments.  The  plaintiffs 
never  owed  the  bank  anything.  I  say  this  is  imma- 
terial, but  it  is  as  well  to  be  technical.  Setoff  or  not, 
there  can  be  no  doubt  but  that  the  defendants  have, 
as  they  allege,  paid  bills  accepted  by  the  plaintiffs, 
and  addressed  payable  at  the  defendants,  equal  to  the 
amount  claimed ;  but  they  have  paid  them  to  persons 
who  could  not  have  enforced  payment  o!  them  from 
the  plaintiffs.  They  were  bills  on  which  the  plaintiffs 
were  not  liable  to  any  holder  unless  he  claimed  under 
Petridi*8  indorsement,  and  which,  if  presented  to 
them,  they  need  not,  and  possibly  womd  not,  have 
paid.  The  drawing  and  inoorsements  on  them  were 
forgeries,  or  fictitious.     It  is  for  the  defendants  to 


establish  that  they  have  a  right  to  charge  the  plaiiiti£& 
with  the  amount  of  these  bills. 

The  first  ground  on  which  they  claim  this  ligkt  » 
that  the  plaintiffs  by  their  conduct,  wilful,  caidesi, 
or  unskilful,  or  all,  enabled  the  fraud  to  be  oommitted 
as  to  the  whole  or  part  (the  part  after  the  fiist  one  or 
two) — in  effect,  that  the  plaintiffs  caus^  the  def^dant^ 
to  pay  these  bills.  I  think  it  is  necessary  for  the 
defendants  to  show  that  the  plaintiffs  earned  them  to 
pay  these  bills  as  they  did.  It  is  not  enough  to  shov 
that  they  gave  occasion  to  their  doing  so— tbt 
different  conduct  would  have  prevented  the  fraad  and 
the  payment  by  the  defendants. 

I  think  the  result  of  the  authorities,  Bcharii  t. 
Tucker y  Young  v.  Grotet  Bank  of  Ireland  v.  Tnska 
of  Evans'  Charities,  Merchants  of  the  Staple  o/Engla^i 
v.  Bank  of  England,  is,  that  the  conduct  of  the  baiik'i 
customer,  to  enable  the  bank  to  charge  the  custamer, 
must  be  conduct  directly  causing  the  payment. 

Now  there  is  no  doubt  that  there  were  many  am 
in  which    the    plaintiffs    might    have  detected  m 
forgeries.      The    forged    letters   which   advised  tb 
forged    bills  omitted    to  advise    some   which  woe 
genuine;   yet  the  latter  were  accepted  by  the  pLun- 
tiffs.     The  letters  of  the  plaintiffis  to  Vucina  did  not 
mention  the  forged  bills.    The  plaintiffs  signed  ^ 
letter  to  Vucina,  in  which  the  balance  against  him 
was  in  blank ;  that  balance  seems  to  have  appealed  in 
different  amounts  in  the  plaintiffs'  books  at  differot 
times.     Then  the  forged  bills  were  all  indorsed  on 
the  part  accepted,  \inlike  the  genuine  bills.    The  hOk 
after   payment,    had    they  been    examined  by  the 
plaintiffs,  would  have  shown  that  they  had  not  bea 
paid  through  a  banker.      The  indorsements  would 
have  been  kaown  to  the  plaintiff's*  clerks  and  to  the 
plaintiffs  to  bear  impossible  dates.    It  would  \ia^ 
been  seen  that  Pasqua  appeared  to  leave  the  bills  for 
acceptance,  and  yet  not  to  be  the  holder  for  payment. 
Maratis  was  a  fictitious  name,  and  would  not  be 
known  to  the  plaintiff.     Vudna's  account  became 
very  large,  the  balance  against  him  unusually  lazge, 
but  no  notice  was  taken ;  and  what  was  much  presaed 
was  that  Glyka  was  enabled  to  steal,  and  did  steal, 
the  forged  bills  after  their  acceptance.    It  vas  not 
the  duty  of  anyone  exclusively,  apparentiy,  to  gi^ 
out  bills  accepted  to  those  who  ciuled  for  them.  I 
suppose,  as  that  caU  might  be  made  at  any  time  ia 
the  day,  any  clerk  might  go  to  the  leather  case,  tab 
out  the  bill,  and  give  it  out.     It  was  kept  in  the  room 
where  Glyka  sat.    Whether  this  was  negligence  I 
cannot  say.     I  really  do  not  know.    No  witness  said 
it  was ;  it  may  be  imusual.    I  say  sincerely  I  do  not 
know.     I  cannot  of  my  own  knowledge  or  reaaooiiV 
say  it  was,  and  there  is  no  evidence.   All  these  thina^ 
put  together,  make  it  wonderful  that  the  fraiid  coud 
be  practised — ^most  wonderful  that  it  could  be  prac- 
tised to  the  extent  it  was  without  earlier  discoTor; 
but  do  not,  in  my  opinion,  give  the  defendants  a  ix^ 
to  char^  the  plaintiffs  with  the  amounts  paid  for 
these  bills  as  payment  caused  by  them. 
.  A  fpceskt  deal  has  been  made  of  the  advioe  notes  the 
plaintiffs  sent  to  the  defendants  of  bills  beoonungdiu, 
with  a  request  to  the  defendants  to  pay  them.   1b 
my  judgment  these  advice  notes,  in  no  way  help  th^ 
defendants.    They  mean  nothing  more  than  the  ray 
acceptances  themselves  meant.    The  bills  were  ac- 
cepted, payable  at  the  defendants' ;   but  to  ^^^* 
To  those  who  could  give  a  discharge  for  them,  and 
were  entitled  to  enforce  payment.    That  is  all  thfr 
advice  notes  mean.     Suppose  a  genuine  bfll  refl^ 
drawn  by  Vucina,  and  reulv  payable  to  Petridi,  and 
suppose  a  forgery  of  Petridi's  name,  can  it  be  w^ 
gested  that  the  advice  note  would  enable  the  de- 
fendants to  charge  the  plaintiffs  with  that  bill  if  »ex 
paid  it  ?    Certamly  not.     With  all  respect,  it  i»  * 
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mistake  to  suppose  that  by  that,  or  by  the  ybtj 
acceptance  itself,  any  more  or  other  representation  is 
made  by  the  plaintifPs  to  the  defendants  than  that 
they,  the  plaintiffs,  are  estopped  to  anyone  interested 
to  deny  that  Vucina  drew  the  bill.  The  plaintiffs  are 
not  estopped  from  saying  that  they  are  not  liable  to 
pay  the  bill  unless  it  is  indorsed  by  Petridi.  I  am 
afraid,  though,  that  that  memorandimi  operates 
strongly  on  some  opinions. 

The  other  ground  on  which  the  defendants  claim  to 
charge  the  plaintiffs  with  the  amoimt  of  these  bills  is 
that  Fetridi  &  Co.,  tiie  payees,  were  fictitious  persons 
within  the  meaning  of  tiie  Bills  of  Exchange  Act, 
8.  1,  sub-section  3,  and  that  the  defendants 
therefore  might  pay  them  to  a,  de  /ado  bearer.  I 
differ  on  both  points.  It  must  be  borne  in  mind  that 
the  Bills  of  Exchange  Act  is  '^  an  Act  to  codify  the 
larw  relating  to  bills  of  exchange,"  not  to  alter  or 
amend  it,  and  by  section  97  the  rules  of  common  law, 
including  the  law  merchant,  '*  save  in  so  far  as  they 
are  inconsistent  with  the  express  provisions  of  this 
Act,  shall  continue  to  apply  to  bills  of  exchange." 

Then,  were  Petridi  &  Co.  fictitious  or  non-existing 
persons  ?  There  was  a  firm  of  that  name,  a  firm  as 
identifiable  as  N.  M.  Eothschild  &  Co.,  Qlyn,  Mills, 
Chizrie,  &  Co.,  as  the  Bank  of  England  itself 
would  be  identifiable  if  their  names  appeared  as 
payees  of  a  bill  of  exchange;  and  to  my  mind 
that  shows  they  were  not  fictitious  or  non-exist- 
ing persons.  It  is  asked.  What  if  the  payee  were 
JcSin  Smith  ?  Well,  if  there  were  nothing  to  iden- 
tify a  particular  John  Smith  as  payee  when  all 
**thie  surrounding  circumstances"  were  looked  at,  it 
may  be  that  he  might  be  treated  as  a  non-existent 
person.  But  what  if  it  was  shown  that  the  bill  was 
delivered  to  a  particular  John  Smith,  in  payment  of 
a  debt  due  to  him  from  the  drawer,  could  any  holder 
of  it  treat  it  as  payable  to  bearer.  Smithes  name 
being  forged  as  indorser  ?  Certainly  not ;  but  then 
it  is  said  that  that  is  not  the  case  here,  that  the  bill 
was  not  delivered  to  Petridi  &  Co.,  nor  intended  to 
be  so ;  that,  in  the  intention  of  the  makers  of  the  bill, 
Petridi  was  a  sham,  and  so  fictitious  or  non-existent ; 
that  Petridi  &  Co.  are  not  fictitious  nor  non-exis- 
tent, that  they  exist  in  the  fiesh,  vet  they  are  ficti- 
tious qua  payees,  constructively  fictitious ;  that  if 
Vucina  had  drawn  the  bill,  Petridi  was  real  and  exis- 
tent ;  but  inasmuch .  as  Glyka  did  not  mean  Petridi 
to  have  the  bill,  he  was  non-existent.  This  beats  me. 
They  are  at  the  same  time  real  and  imreal,  they  are 
that  which  is  said  to  be  an  impossibility,  being  and 
not  being  at  the  same  time.  The  biQ  means  one  thing 
or  another,  according  to  the  intent  of  the  drawer, 
that  ihe  drawee  has,  or  has  not,  a  ri^ht  to  Petridi's 
indorsement,  according  as  that  intent  is  one  thing  or 
another.  Because  the  argument  would  be  the  same 
if  Vucina  had  really  drawn  the  bills,  but  not  intended 
Petridi  to  have  them;  a  possibility,  if  Vucina  will 
forgive  me,  that  if  Glyka  had  intended  to  commit  his 
fraud  through  the  innocent  agency  of  Petridi,  Petridi 
-would  be  real  and  not  fictitious  If  the  argument  is 
^ood  it  would  show  that  a  bond  fide  holder  of  these 
bills  not  claiming  through  Petridi  might  have  enforced 
payment  from  the  plaintiffs.  It  is  said  that  such  a 
payment,  t.e.,  to  himself,  is  according  to  the  intention 
of  the  drawer.  So  it  is  of  the  drawer  de  facto^  but 
not  of  him  who,  by  the  bill  itself,  the  drawee  has  a 
Tight  to  suppose  is  the  drawer.  The  plaintiffs  are 
estopped  from  denying  that  Vucina  is  the  drawer,  but 
they  are  not  estopped  from  denying  that  Vucina  meant 
that  Petridi  and  his  assigns  should  receive  the  amount 
of  the  bill,  and  that  it  should  not  be  paid  unj^j^g 
indorsed  by  Petridi. 

This  argument,  as  I  have  said,  makes  the  effeo(;  ^ 
a  bill  depend,  not  on  the  meaning  of  the  writing.^  v  0^ 

'  tint 


on  the  intent  of  the  maker.  A  bill  payable  to  the 
Bank  of  England  is  payable  to  a  fictitious  person  if  . 
the  drawer  intends  to  forge  their  nanie  and  give  it 
to  another  person.  A  payee  is  real  or  fictitious,  at 
the  option  of  the  holder,  witiiin  the  Act.  But  it  was 
shown  that  a  bill  drawn  like  these  niight  get  into  the 
hands  of  Petridi  &  Co.,  though  not  so  intended,  who 
might  take  it  for  value  and  be  entitied  to  maintiain 
an  action  against  the  plaintiffs.  Would  Petridi  be 
fictitious  then  ?  It  may  be  asked,  What  difference 
does  it  make  to  the  plaintiffs  that  there  is  a  C. 
Petridi  &  Co.,  when,  ii  the  payee  had  been  actually 
fictitious  or  unreal,  and  the  name  was  put  on  the 
back  of  the  bill,  it  might  be  treated  as  payable  to 
bearer  ?  The  answer  is  obvious.  If  the  payee  is  a 
known  person  th.e  drawee  can  well  believe  that  the 
drawing  is  genuine ;  he  knows  he  cannot  be  made  to 
pay  without  that  person's  indorsement.  He  knows 
that  before  presentment  for  acceptance  the  bill  has 
been  in  ordinary  course,  or  at  all  events  will  be,  in 
the  hands  of  a  responsible  person,  if  a  good  name  is 
used.  His  holding  and  indorsement  are  a  guarantee 
that  the  bill  is  in  right  hands.  Take  this  very  case. 
Glyka  could  not  have  got  Petridi's  indorsement.  I 
do  not  mean  could  not  in  point  of  law,  but  could  not 
practically.  Without  that  the  plaintiffs  were  not 
bound  to  pay  the  bill.  I  have  no  doubt  that  Glyka 
chose  Petridi's  name  to  avoid  suspicion.  If  it  had 
been  a  strange  name  it  might  have  attracted  attention 
and  caused  some  inquiry. 

An  argument  is  used,  which,  with  all  submission,  I 
think  very  feeble.  It  is  said  that  the  statute  says 
**  fictitious  or  non-existing,"  and  that  fictitious  is 
needless  on  the  plaintiffs'  construction ;  I  do  not  agree. 
But  what  is  the  value  of  such  an  argument  ? 
Nothing;  unless  there  is  no  other.  A  prudent  drafte- 
man  does  not  accurately  examine  whether  a  word 
will  be  superfiuous,  he  makes  sure  by  using  it. 

A  word  on  the  case  of  Cooper  v.  Meyer,  It  is  some- 
what remarkable.  The  question  was  important;  the 
judgment  is  singularly  short,  and  nothing  is  said  by 
Parke,  J.  I  think  the  decision  right.  Lord  Tenterden 
says,  when  the  drawer  is  a  real  person  his  indorsement 
may  be  disputed  ;  but  if  there  is  no  such  person,  and 
(Bayley,  J.,  also  says)  if  the  acceptor  accepts  without 
knowing  there  is  such  a  person  as  the  supposed  drawer 
the  acceptor  imdertakes  to  pay  to  the  signature  of  the 
person  who  actually  drew  the  bills.  Further,  I  should 
say  that,  as  the  bills  were  accepted  for  the  accommo- 
dation of  Darby,  with  no  knowledge  of  any  such 
person  as  the  drawer,  the  acceptor  authorized  the 
indorsement  as  he  authorized  the  drawing  by  Darby. 
The  court  did  not  say  that  no  indorsement  was 
necessary,  or  that  anyone  but  Darby  could  have 
indorsed.     This  case  does  not  help  the  defendants. 

I  say,  then,  that  Petridi  &  Co.  were  not  fictitious 
or  non-existent,  and  that  the  bill  could  not  be  treated 
as  payable  to  bearer.  But,  supposing  it  could,  by 
whom  could  it  be  so  treated  ?  By  the  holder  in  due 
course;  by  the  person  who  could  maintain  an 
action;  not  by  a  man  who  stole  it;  not  by  a  man 
who  could  maintein  no  action  on  it.  The  enact- 
ment is  for  the  benefit  of  the  holder — the  honest 
holder  who  is  embarrassed  by  the  difficulties  of  there 
being  no  actual  existing  payee.  Section  5,  sub- 
section 2,  says,  that  when  drawer  and  drawee  are  the 
same  person,  ox  fhe  drawee  fictitious,  or  a  person  not 
having  capacity  to  contract,  the  holder  may  treat  the 
instruiaent  as  a\iV\l  ox  a  promissory  note  -,  surely  that 
meana  «  T,r>ld.€i  iox  value.  Suppose  A,  draws  on  a 
ficuSl '  \V^L  mdox^  it  to  B.  fo'  his  (B.'s)  accom- 


jj-ftOU, 


modnl.'^T'VVi.o'ii^Rotia^^Bit,  and  has  to  take  it  up. 
™^^S,  ^^^^.^t\ie  atatate8ays,Imay  treat  this  as 


^'  ^^nial/^i^    ^;L^>    t:\i©  ana^ex  would  be,  *' you  are 


not 
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^^ue."    "Son?  in  this  case  the  money 
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was  always  paid  by  the  defendants  to  Glyka  or 
Glyka's  agents.  Glyka  had  no  right  to  *'  treat "  the 
biU  in  any  way.  It  was  in  his  possession  by  a  theft. 
He  clearly  stole  it  after  it  was  accepted. 

The  enactment,  I  say,  is  for  the  benefit  of  the 
holder,  not  of  the  acceptor;  it  gives  rights  against 
Mm.  The  plaintiffs  comd  not,  even  if  Petridi  is  con- 
sidered as  fictitioiis,  treat  these  bills  as  payable  to 
bearer.  How  could  they?  How  can  an  acceptor 
treat  a  bill  as  payable  to  bearer  ?  But  if  he  cannot, 
if  the  section  does  not  apply  to  him,  neither  does  it 
apply  to  his  agent  for  payment,  his  banker  at  whose 
house  it  is  made  payable.  How  can  it  be  said  that 
the  plaintiffs  have  given  a  mandate  to  the  defendants 
to  pay  these  bills  without  Fetridi's  indorsement,  to 
pay  them  to  a  person  who  had  no  rieht  to  receive  the 
money,  who  could  not  have  compeUed  the  plaintiffs 
to  pay  them  ?  These  bills,  as  the  acceptances  were 
not  "  payable  at  the  bank,  and  not  elsewkiere,"  might 
have  been  m-esentedto  the  plaintiffs.  Had  they  been, 
the  plaintiffs  could  have  refused  payment,  perhaps 
would.  No  one  could  have  maintained  an  action 
against  the  plaintiffs  on  these  bills.  How  can  it  be 
right  that  the  defendants  should  have  paid  them  ?  If 
a  clerk  of  the  plaintiffs  had  paid  this  bill  I  agree  he 
would  not  be  liable  to  his  employers,  imless  his 
suspicions  had  been  excited.  But  the  duty  of  a  clerk 
is  <iifferent  from  that  of  a  banker.  The  defendants 
have  deprived  the  plaintiffs  of  this  right  to  refuse 
payment  by  electing  to  pay.  Let  it  not  be  supposed 
I  nnd  any  fault  with  them ;  I  do  not  in  the  least ; 
but  so  it  is. 

I  am  of  opinion  that  this  case  is  governed  by  Boharts 
v.  Tucker,  I  own  to  a  prejudice  in  favour  of  that 
case.  I  do  not  agree  with  the  notion  that  a  banker 
is  entitled  to  make  inquiries  as  to  whether  he  should 
pay  as  there  suggested.  He  must  honour  or  dis- 
honour the  bill  on  presentment.  The  case  was  decided 
on  no  such  ground,  but  on  this,  that  the  customer's 
mandate  is  to  pay  only  to  such  person  or  persons  as 
can  give  a  discnarge  of  the  instrument.  I  am  afraid, 
however,  that  a  dislike  of  that  case  has  a  good  deal 
to  do  with  the  opinions  unfavoiurable  to  the  plaintiffs. 
Lord  Esher  says  that  is  a  harsh  case.  I  have  heard 
able  arguments  on  both  sides.  On  the  one  side,  that 
the  bai^cer  sees  tiie  person  who  presents  the  instru- 
ment. On  the  other,  that  the  banker's  customer 
knows  the  parties  to  whom  he  gives  his  acceptance 
or  cheque.  There  are  two  remarks  to  be  made.  One 
is  that  the  banker  can  bargain  with  his  customer, 
if  he  likes  (I  do  not  mean  by  Act  of  Parliament,  but 
he  can  make  his  stipulation  with  his  customer),  that 
he  will  not  be  liaole  in  such  cases  as  the  present. 
The  other  is  that  bankers  do  not  make  such  a  bargain, 
vet  they  and  banking,  I  cun  fflad  to  say,  flourish.  I 
have  said  nothing  of  the  defendants  paying  this 
enormous  amount  over  the  counter  to  strangers.  I 
have  no  doubt,  as  a  matter  of  knowledge  and  of 
reasoning,  that  this  was  most  unusual.  There  is, 
besides,  cogent  evidence  that  it  was.  The  paying 
cashier  inquired  of  his  principal  if  the  bill  should  be 
paid  when  first  presented.  The  principal,  according 
to  his  own  Eu^count,  thought  it  a  thing  to  mention  to 
the  plaintiffs'  derk  when  the  instances  had  been  few. 
I  have  no  doubt  (especially  when  the  cases  multiplied) 
instead  of  a  gossminff  intimation,  not  enough  to  reacn 
Ziffo's  mindTas  Cnanes,  J.,  finds),  that  for  the  pro- 
tection of  themselves  there  ought  to  have  been  a 
formal  communication  to  the  plaintifib.  If  Mr. 
Disney  was  satisfied  with  what  he  said  Ziffo  said  to 
him,  he  is  a  very  strange  person.  The  thing  is  absrud. 
**  I  suppose  you  must  pay  if  they  have  been  advised." 
How  could  tne  .advice  mat  the  bills  would  be  presented 
for  payment  remove  the  suspiciousness  of  the  present- 
ment when  it  took  place  ?    True,  the  plaintiffs  might 


have  seen  that  the  bills  had  been  paid  over  the  counter, 
but  they  trust  to  the  defendants  having  paid  propedy. 
But  I  have  not  referred  to  this  «s  a  i^und  on  wfaidi 
the  defendants  should  fail.  I  have  no  doubt  there  iras 
gross  carelessness,  but  a  carelessness  to  the  bank's  own 
hurt,  a  carelessness  of  precautions  for  their  own  good* 

If,  however,  on  some  groimd  which  I  cannot  see^ 
the  whole  conduct  of  the  parties  is  to  be  looked  at,  if 
it  is  to  be  said  that  the  oank  may  charge  YagliEuu> 
with  payments  they  need  not  have  made,  then  I  think 
that  must,  at  least,  be  limited  to  those  payments  whidi 
were  reasonably,  rightfully,  and  careruUy  made,  and 
not  to  such  as  those  in  question. 

I  rely,  also,  on  and  agree  with  the  judgments  of  the 
judges  who  have  decided  in  favour  of  the  plaintifi; 
also  on  that  of  the  Master  of  the  BoUs,  except  Ihil 
part  which  holds  that  C.  Petridi  &  Co.  were  fictitioaB. 
This  is  my  opinion,  and  I  am  glad  to  think  it  is  also 
that  of  my  noble  and  learned  friend.  Lord  Field.  I 
am  sorry  tiiat  it  is  not  shared  in  by  any  other  noUe  and 
learned  lord  who  heard  the  case.  We  are  probaUy 
wrong,  but — ^and  I  say  it,  I  am  sure  I  need  not  protest, 
with  tlie  most  sincere  respect  for  those  who  do  not 
agree  with  me,  for  I  know  of  no  others  more  deserving^ 
of  respect — ^it  is  some  comfort  to  me  to  think  that  1& 
head-note  of  our  opinion  may  be  expressed  very  shortly, 
and  in  the  most  abstract  form,  namely,  **  a  hanker 
cannot  charge  his  customer  with  the  amount  of  a  loll 
paid  to  a  person  who  had  no  right  of  action  against 
the  customer,  the  acceptor."  But  I  think  the  head- 
note  which  will  represent  the  decision  of  your  lord- 
ships must  be  in  the  most  concrete  form  possible,  and 
should  limit  itself  to  stating  the  facts  and  saying  thst 
on  them  it  was  held  that  the  judgment  shomd  he 
for  tlie  appellants.  I  think  tiie  judgment  of  Hia 
Court  of  Appecd  should  be  affirmed. 

Lord  Herschell. — I  propose  to  deal,  at  the  outset, 
with  the  question  of  the  construction  of  the  Bills  of 
Exchange  Act,  which  gave  rise  to  a  difference  of 
opinion  in  the  court  below. 

The  facts  material  to  this  part  of  the  case  I  take  to 
be  these.  The  bills  in  question  purported  to  be  drawn 
by  Vucina,  but  were,  in  fact,  entiroly  the  prodnctioB 
of  Glyka,  a  derk  in  the  service  of  Tagliano  Brothers, 
the  respondents.  He  fraudulently  procured  the  ne- 
cessary forms  to  be  printed,  and  filled  them  up,  m- 
serting  the  name  of  Vucina  as  drawer,  and  of  C 
Petrim  &  Co.  as  payees.  A  firm  of  C.  Petridi  & 
Co.  carries  on  business  at  Constantinople,  and  hsd 
been  the  payee  of  some  genuine  bills  prerionsly 
drawn  by  Vucina  upon  Vagliano  Brothers.  I  think  the» 
can  be  no  doubt  that  this  fact  suggested  to  Olyka  the 
insertion  of  the  name  of  C.  Petridi  &  Co.,  but  I  do  not 
believe  that  he  made  the  choice  with  the  idea  that  ri 
would  assist  his  fraud.  I  entertain  no  doubt,  under 
the  circumstances  disclosed  by  the  evidence,  that 
Vagliano  Brothers  would  equally  have  accepted  the 
bills  if  any  other  name  had  been  inserted,  and  that 
Glyka  knew  this.  It  was,  of  course,  never  intended 
by  Glyka  that  Petridi  &  Co.  should  be  the  pew>Mto 
whom  the  biU  should  be  paid.  The  name  was  inserted 
merely  to  make  the  bills  complete  in  form.  The  hills 
were  accepted  by  Vagliano  Brothers,  payable  at  fl» 
Bank  of  England,  who  were  requested  by  Tagliano 
Brothers  to  pay  them  at  maturity.  They  were  pre- 
sented for  payment  with  indorsements  to  all  *PP*^ 
ance  regular,  these  having  been  written  byOlyka,  and 
were  paid  to  the  persons  presenting  them  at  matnri^ 

The  conclusion  at  which  the  majority  of  the  Court 
of  Appeal  arrived  with  reference  to  the  constnicti« 
of  the  sub-section  of  the  Bills  of  Exchange  Actjxfli 
which  your  lordships  have  to  deal  is  thus  «***?^J^ 
**  The  word  *  fictitious '  must  in  each  case  be  mvr- 
preted  with  due  regard  to  the  person  against  whom 
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the  bill  is  sought  to  be  enforced.  If  the  drawer  is  the 
person  against  whom  the  bill  is  to  be  treated  as  a  bill 
jiayable  to  bearer,  the  term  '  fictitious '  may  be  satisfied 
if  it  is  fictitious  as  regards  himself,  or  in  other  words, 
fictitious  to  his  know&dge.  If  the  obligations  of  the 
acceptor  are  in  question,  and  the  acceptor  is  the  person 
against  whom  the  bill  is  to  be  so  treated,  *  fictitious ' 
must  mean  fictitious  as  regards  tiie  acceptor  and  to  his 
lm.owledfi;e.  Such  an  int^retation  is  based  on  good 
sense  and  sound  commercial  principle." 

The  conclusion  thus  expressed  was  founded  upon  an 
examination  of  the  state  of  the  law  at  the  time  the 
Bills  of  Exchange  Act  was  passed.  The  prior  authori- 
ties were  subjected  by  the  learned  judges  who  con- 
curred in  this  conclusion  to  an  elaborate  review,  with 
the  result  that  it  was  established  to  their  satisfaction 
that  a  bill  made  payable  to  a  fictitious  person,  or  his 
order,  was,  as  against  the  acceptor,  in  effect,  a  bill 
payable  to  bearer  only  when  the  acceptor  was  aware 
of  the  circumstance  that  the  payee  was  a. fictitious 
jperson ;  and,  further,  that  his  liability  in  that  case 
depended  upon  an  application  of  the  law  of  estoppel. 
It  api)eared  to  those  learned  jude^s  that,  if  the  ex- 
ception was  to  be  further  extended  it  would  rest  upon 
300  principle,  and  that  they  might  well  pause  before 
holaing  that  section  7,  sub-section  3,  of  the  statute 
-was  ''  intended,  not  merely  to  codify  the  existing  law, 
hat  to  alter  it,  and  to  introduce  so  remarkable  and 
amintelligible  a  change." 

With  sincere  respectior  the  learned  judges  who  have 
taken  this  view,  I  cannot  bring  myself  to  think  that 
this  is  the  proper  way  .to  deal  with  such  a  statute  as 
the  Bills  of  Exchange  Act,  which  was  intended  to  be 
a  code  of  the  law  relating  to  negotiable  instruments. 
I  think  the  proper  course  is,  in  the  first  instance,  to 
examine  the  language  of  the  statute,  and  to  ask  what 
is  its  natural  meaning,  iminfiuenoed  by  any  considera- 
tions derived  by  the  previous  state  of  the  law,  and  not 
to  start  with  inq\iiring  how  the  law  previously  stood, 
and  then,  assuming  that  it  was  probably  intended  to 
leave  it  xmaltered,  to  see  if  the  words  of  the  enact- 
ment will  bear  an  interpretation  in  conformity  with 
this  view. 

If  a  statute  intended  to  embody  in  a  code  a  par- 
ticular branch  of  the  law  is  to  be  treated  in  this 
fashion,  it  appears  to  me  that  its  utility  will  be  almost 
^entirely  des&oyed,  and  the  very  object  with  which  it 
-was  enacted  will  be  frustrated.  The  purpose  of  such 
a  statute  surely  was  that,  on  any  point  specifically 
dealt  with  by  it,  the  law  should  be  ascertained  by 
interpreting  the  language  used,  instead  of,  as  before, 
by  roaming  over  a  vast  number  of  authorities  in 
order  to  discover  what  the  law  was — extracting  it  by 
a  minute  critical  examination  of  the  prior  decisions, 
dependent  upon  a  knowledge  of  tiie  exact  effect  even 
of  an  obsolete  proceeding,  such  as  a  demurrer  to 
evidence.  I  am,  of  course,  far  from  asserting  that 
resort  may  never  be  had  to  the  previous  state  of  the 
law  for  the  purpose  of  aiding  in  the  construction  of 
the  provisions  of  the  code.  If,  for  example,  a  pro- 
vision be  of  doubtful  import,  such  resort  would  be 
perfectly  Intimate.  Or,  again,  if  in  a  code  of  the 
hskw  of  negotiable  instruments  words  be  found  which 
iiave  previously  acquired  a  tedmical  meaning,  or  been 
used  in  a  sense  other  than  their  ordinary  one,  in 
relation  to  such  instruments,  the  same  interpretation 
might  well  be  put  upon  them  in  the  code.  I  give 
these  as  examples  merely;  they,  of  course,  do  not 
exhaust  the  category.  What,  however,  I  am  ven- 
turing to  insist  upon  is  that  the  first  step  taken 
ahould  be  to  interpret  the  language  of  the  statute, 
and  that  an  appeal  to  earlier  decisions  can  only  be 
Justified  on  some  special  ground. 

One  further  remark  I  have  to  make  before  I  pro(w>d 
^  consider  the  language  of  the  statute.    The  Bm^J 


Exchange  Act  was  certainly  not  intended  to  be  merely 
a  code  of  the  existing  law.  It  is  not  open  to  question 
that  it  was  intended  to  alter,  and  did  alt^,  it  in 
certain  respects.  And  I  do  not  think  that  it  is  to  be 
presumed  that  any  particular  provision  was  intended 
to  be  a  statement  of  the  existmg  law  rather  than  ,a 
substituted  enactment. 

Turning  now  to  the  words  of  the  sub-section,  I 
confess  they  appear  to  me  to  be  free  from  ambig^ty. 
''Where  me  payee  is  a  fictitious  or  non-existent 
person  "  means,  surely,  according  to  ordinary  canons 
of  construction,  in  every  case  where  this  can,  as  a 
matter  of  fact,  be  predicated  of  the  payee. 

I  can  find  no  warrant  in  the  statute  itself  for 
inserting  any  limitation  or  condition.  I  am  putting 
aside  for  the  present  the  question  by  whom  a  biU 
answering  the  description  of  the  sub-section  may  be 
treated  as  payable  to  bearer;  and  I  am  accepting, 
too,  for  the  moment,  the  meaning  attributed  by  the 
majority  of  the  Court  of  Appeal  to  the  word  **  fic- 
titious"— ^viz.,  a  creation  of  the  imagination,  con-» 
fining  myself  to  the  question  in  what  cases  a  bill, 
purporting  on  the  face  of  it  to  be  payable  to  order, 
may  be  treated  as  payable  to  bearer.  I  find  it 
impossible,  without  doing  violence  to  the  language 
of  the  statute,  to  give  any  other  answer  than  this : 
In  all  cases  in  which  the  payee  is  a  fictitious  or 
non-existent  person.  The  majority  of  the  Court  of 
Appeal  read  me  section  thus :  Where  the  payee  is  a 
fictitious  or  non-existent  person,  the  bill  may,  as 
against  any  party  who  had  Knowledge  of  the  fact,  be 
treated  as  a  bill  payable  to  bearer.  It  seems  to  me 
that  this  is  to  add  to  the  words  of  the  statute,  and  to 
insert  a  limitation  which  is  not  to  be  found  in  it  or 
indicated  by  it.  It  is  said  that  when  the  acceptor  is 
the  person  against  whom  the  bill  is  to  be  treated  as 
payable  to  bearer,  *' '  fictitious '  must  mean  fictitious 
as  regards  the  acceptor,  and  to  his  knowledge." 
With  all  respect,  I  am  unable  to  see  why  it  must 
mean  this.  I  confess  I  cannot  altogether  follow  the 
meaning  of  the  words  fictitious  '*as  regards"  the 
acceptor.  I  have  a  difficulty  in  seeing  how  a  payee, 
who  is,  in  fact,  a  *'  fictitious  "  person  in  the  sense  in 
which  that  word  is  beine  used,  can  be  otherwise  than 
fictitious  as  regards  all  the  world  —  how  such  a 
payee  can  be  "  fictitious  *'  as  regards  one  person  and 
not  another.  The  truth  is,  the  words,  ''  as  regards  " 
the  acceptor,  are  treated  as  equivalent  to  the  words 
*'  to  the  knowledge  of*'  the  acceptor.  But  I  do  not 
think  these  expressions  are  synonymous.  It  seems  to 
me  that  to  import  into  the  statute  after  the  words 
"fictitious  person'*  the  words  "as  regards"  the 
acceptor  or  drawer,  as  the  case  may  be,  and  then  to 
interpret  those  words  as  meaning  "to  the  knowledge 
of,**  only  tends  to  obscure  the  fact  that  the  condition 
that  the  payee  must  be  fictitious  to  the  knowledge  of 
the  person  sought  to  be  charged  as  upon  a  biU 
payable  to  bearer  is  being  introduced  into  the  enact- 
ment. 

For  the  reasons  I  have  given  I  find  myself  com- 
pelled to  the  conclusion,  notwithstanding  my  respect 
for  those  who  have  expressed  a  contrary  view,  that, 
in  order  to  estabUsh  the  right  to  treat  a  bill  as 
payable  to  bearer,  it  is  enough  to  prove  that  the 
payee  is  in  fact  a  fictitious  person,  and  that  it  is  not 
necessary,  if  it  be  sought  to  charge  the  acceptor,  to 
prove  in  addition  that  he  was  cognisant  of  the 
fictitious  character  of  the  payee. 

If  the  conclusion  which  I  have  indicated  as  being, 
in  my  opini^^f  th©  sound  one  involved  some  absurdity 
or  W  i.^  some  manifestly  unjust  result,  I  might, 
perhatvc  flven  at  ^erisk  of  sfcraining  the  langua^ 
tiaed  ^ .  \*  to  put  some  other  interpretation  upon  it. 
But  V^^  iot  «« that  this  is  so,  or  that  the  interpreta- 
tion v'^    adofitB^afi^  way  violence  to  good  sense. 
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or  is  otherwise  than  in  accordance  with  sound  com- 
mercial principle.  I  will  assume  that  as  the  law  stood  at 
the  time  the  Bills  of  Exchange  Act  was  passed,  a  bill 
drawn  to  the  order  of  a  fictitious  payee  could  have 
been  treated  as  a  bill  payable  to  bearer  only  as  against 
a  party  who  knew  that  the  payee  was  fictitious.  This 
decision  even  was  arrived  at  little  more  than  a  century 
Hgo,  and  was  dissented  from  by  distinguished  judges, 
and  it  is  obvious,  from  the  observations  of  Lord 
Ellenborough,  in  Bennett  v.  FarnelU  that,  by  some 
eminent  lawyers,  at  least,  it  was  regsurded  rather  as  a 
departure  from  strict  principle,  wfich  ought  not  to 
be  further  extended,  than  as  an  embodiment  of  sound 
commercial  principle. 

But  is  it  impossible  to  take  any  step  beyond  this 
without  violating  sound  principle  and  workmg  injus- 
tice ?  Let  me  draw  attention,  for  a  moment,  to  the 
relative  position  and  rights  of  the  drawer  and  acceptor 
of  a  bill  of  exchange,  A  drawee  who  accepts  a  bill 
does  so  either  because  he  has  in  his  hands  moneys  of 
the  drawer,  or  expects  to  have  them  before  the  bill 
falls  due,  or  because  he  is  willing  to  give  the  credit  of 
his  name  to  the  drawer,  and  to  make  him  an  advance 
by  payment  of  his  draft.  It  is  immaterial  to  whom 
the  drawer  directs  him  to  make  payment ;  that  is  a 
matter  for  the  choice  of  the  (frawer  alone.  The 
acceptor  is  only  concerned  to  see  that  he  makes  the 
payment  as  directed,  so  as  to  be  able  to  charge  the 
drawer.  It  is,  in  truth,  only  with  the  drawer  that 
the  acceptor  deals ;  it  is  at  his  instance  that  he  accepts ; 
it  is  on  his  behalf  that  he  pays ;  and  it  is  to  him  that 
he  looks  either  for  the  funds  to  pay  with,  or  for  re- 
imbursement if  he  holds  no  funds  of  the  drawer  at 
the  time  of  payment. 

In  the  ordinary''  case,  where  the  payee  designated  in 
the  bill  is  a  real  person  intended  by  the  drawer  to 
receive  payment,  either  by  himself  or  by  some  trans- 
feree, the  acceptor  can  only  charge  the  drawer  if  he 
pays  the  person  so  designated  or  someone  deriving 
title  through  him.  If  payment  be  made  to  any  other 
person,  the  drawer's  liability  on  the  bill  is  not  dis- 
charged by  payment ;  he  will  or  may  remain  liable  to 
the  real  payee,  or  those  claiming  under  him,  and  the 
acceptor,  having  paid  otherwise  than  according  to  the 
directions  of  the  drawer,  cannot  justify  the  use  of  his 
funds  in  making  the  payment,  or  claim  to  be  re- 
imbursed by  him.  But  now,  suppose  the  drawer  inserts 
as  payee  the  name  of  a  fictitious  person,  requests 
the  drawee  to  accept  a  bill  so  drawn,  indorses  the 
payee's  name,  and  puts  the  bill  into  circulation.  He 
certainly  intended  it  to  obtain  currency  and  to  be  paid 
at  maturity,  and  he  as  certainly  did  not  intend  it  to 
be  paid  only  to  the  payee  named,  or  someone  deriving 
titie  through  him.  Nor,  as  it  seems  to  me,  can  it 
reasonably  be  said  that  he  intended  to  direct  the  drawee 
to  pay  such  person  and  such  person  only. 

What,  then,  is  the  position  of  a  lawful  holder  of  a 
bill  so  drawn  ?  I  do  not  understand  it  to  be  doubted 
that  even  before  the  Bills  of  Exchange  Act  such  a 
holder  could  enforce  payment  of  the  bill  against  the 
drawer,  for  he  not  merely  knew  that  the  payee  de- 
signated was  a  fictitious  person,  but  was  himself  the 
author  of  the  fiction.  As  against  the  drawer,  then, 
such  a  bill  could  be  treated  as  payable  to  bearer.  But, 
if  it  cannot  be  so  treated  as  against  the  acceptor, 
the  holder,  who,  it  may  be,  bought  or  discounted  it 
on  the  faith  of  the  acceptance,  relying  on  the  credit  of 
the  acceptor,  and  unwilling  to  trust  to  that  of  the 
drawer  alone,  is  deprived  of  that  upon  which  he  relied, 
of  the  liability  which  he  regarded  as  his  security  for 
payment.  The  holder  in  such  a  case  suffers  wrong. 
Would  any  injustice  result  if  the  bill  could,  as  against 
the  acceptor  also,  be  treated  as  payable  to  bearer? 
The  drawer  must  be  taken  to  have  intended  the  bill  to 
be  paid  by  the  acceptor  at  maturity,  but  to  whom  ? 


Not  to  the  fictitious  payee,  or  someone  claiming 
through;him.  Why  not,  then,  to  the  bearer,  who  can 
hold  tiie  drawer  liable  upon  the  bill,  and  treat  it  as 
payable  to  him  ?  And,  if  it  were  the  law  that  tb 
acceptor  was  bound,  in  such  a  case,  to  pay  the  hearer, 
who  would  suffer?  Not  the  drawer,  for  payment 
would  have  been  made  to  a  person  who  could  compel 
him  to  make  payment,  and  he  could  have  no  grom 
for  complaint  if  the  acceptor  used  his  funds  in  tins 
dischargmg  his  liability  on  the  bill,  or,  in  case  he  had 
not  provided  such  funds,  if  he  were  held  liable,  to 
re-imburse  the  acceptor.  And  how  would  the  aocepto 
suffer  in  such  a  case  ?  It  was  his  object  in  aoo^ting 
the  bill  to  render  himself  liable  to  make  payment 
to  the  person  intended  by  the  drawer  to  rec^Te  it, 
either  out  of  moneys  provided  by  him,  or  looking 
to  him  for  re-imbursement.  His  position  under  Bn(£ 
circumstances  would  be  precisely  what  it  would  ha^e 
been  if  he  had  made  payment  to  a  real  person 
designated  as  payee,  or  to  those  claiming  under  htm. 
And  it  might,  I  think,  fairly  be  said  that  he  was 
making  the  payment  in  accordance  with  the  intention 
of  the  drawer. 

It  may  be  that  the  right  of  the  holder  to  treat  sndi 
a  bill,  as  against  an  acceptor  ignorant  of  the  ficdtioos 
character  of  the  payee,  as  a  bill  payable  to  hearer, 
could  not  be  established  merely  by  an  appeal  to  the 
law  of  estoppel,  and  that  such  estoppel  would  exist 
only  against  the  drawer  who  knew  that  the  payee  was 
a  fictitious  person.  I  will  assume  that  this  was  the 
law  prior  to  the  recent  statute.  But  why  should  not 
the  Legislature  have  intervened  with  a  positive  enact- 
ment imposing  this  liability  upon  the  acceptor,  an 
enactment  which,  it  seems  to  me,  would  wrong  no  (toe, 
and  would  prevent  a  holder  for  value  from  suffering 
wrong  ?  Estoppel  is  not  the  only  sound  principle  upon 
which  a  law  can  be  based.  The  law  of  estoppel  was 
not  tiiought  to  afford  sufficient  protection  to  those 
dealing  with  the  apparent  owner  of  goods.  The 
Legislature  deemed  it  necessary  to  intervene,  and  the 
Factors  Acts  were  passed,  each  of  which  added  some- 
thing to  the  protection  of  persons  so  dealing.  "Why, 
then,  should  it  be  thought  improbable  that  the  L^- 
lature  should  have  created  in  the  holder  of  a  bill 
drawn  payable  to  a  fictitious  person,  a  new  right 
against  the  acceptor?  If  I  am  correct  in  thinking 
that  this  added  right  would  obviate  and  .not  entaU 
injustice,  that  it  would  make  the  law  more  reasonablei 
and  bring  it  more  into  conformity  with  the  course  ol 
commercial  transactions,  I  can  see  no  reason  for 
doubting  that  the  Legislature  so  intended,  if  this  be 
the  plain,  natural  meaning  of  the  words  they  hari 
used,  or  for  endeavouring  so  to  construe  the  langoage 
as  to  find  in  it  no  more  than  a  statement  of  the  pre- 
vious law. 

I  have  dwelt  at  some  length  upon  this  point  hecanse 
it  appeared  to  me  important  to  show  that  the  words 
of  the  enactment  might  have  their  natural  effec^  gi^ 
to  them  without  leading  to  results  eith(^  unjust  or 
commercially  inconvenient.  But  I  desired  also  to 
elucidate  the  principle  upon  which  the  enactmait 
was,  in  my  opinion,  based ;  because  this  is  not  ^^2* 
its  bearing  upon  the  next  question  to  be  considered, 
and  to  which  I  will  now  pass.  It  is,  to  my  mind,  one 
of  greater  difficulty. 

Even  assuming,  it  is  said,  that  where  the  payee  j^JJ 
**  fictitious  "  person  the  bill  may  be  treated  as  agains 
the  acceptor  as  a  bill  payable  to  bearer,  the  wwrd 
"  fictitious  "  is  only  applicable  to  a  creature  of  the 
imagination,  having  no  real  existence,  whilst  in  uie 
present  case  "  C.  Petridi  &  Co."  was  the  name  of » 
firm  having  a  real  existence,  so  that  the  payee  hfle 
cannot  be  termed  a  fictitious  person.  But  are  the 
words  "where  the  payee  is  a  fictitious  person"  in^ 
capable  of  legitimate  application  in  any  other  case 
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than  that  suggested  ?  The  first  ohservation  I  have 
to  make  is,  <£at,  if  so,  there  was  no  necessity  for  the 
introduction  of  the  word  ** fictitious"  in  the  enact- 
ment ;  the  word  **  non-existent"  would  have  sufficed. 
It  was  argued  that  whilst  a  fictitious  person  is  one 
-who  has  never  existed,  a  non-existent  person  is  one 
who  has  existed  but  whose  existence  has  ceased.  But 
even  if  this  be  admitted,  the  word  "non-existent  '* 
woiQd  have  sufficed,  for  it  can  hardly  be  doubted  that 
it  is  employed  as  suitably  in  reference  to  that  which 
has  never  existed,  as  to  that  which,  having  existed, 
exists  no  longer. 

Without,  however,  dwelling  too  much  on  this  point, 
which  may  perhaps  have  a  historical  explanation,  let 
me  call  attention  to  the  inconvenient  complexity  and 
strange  and  unmeaning  distinctions  to  which,  as  it 
seems  to  me,  the  construction  adopted  by  the  Court 
of  Appeal  would  give  rise.  If,  for  example,  a  drawer 
inserts  after  the  words,  "  Pay  to  the  order  of,"  a 
name  which  he  invents,  himself  indorses  that  name, 
and  -puts  the  biU  into  circulation,  it  is  within  the 
terms  of  the  statute,  and  may  be  treated  as  a  bill 
payable  to  bearer.  But  if  he  inserts  the  first  name 
that  occurs  to  him,  though  he  never  intends  a  bearer 
of  that  name  to  be  the  payee,  or  that  title  shall  only 
be  made  through  him,  but  himself  indorses  this  biU 
and  puts  it  into  circulation  just  as  he  did  the  other, 
this  bill,  as  I  understand  the  court  below,  stands  in  a 
different  position.  The  case  is  not  within  the 
statute,  and  if  the  bill  can  be  treated,  even  as 
a^tinst  the  drawer,  as  a  bill  payable  to  bearer, 
this  does  not  depend  upon  the  words  of  the 
enactment,  but  must  result  from  the  rules  of  the 
common  law,  which,  in  so  far  as  they  are  not 
inconsistent  with  the  express  provisions  of  the 
Act,  are  by  section  97  (2)  still  to  apply  to  bills  of 
exchange. 

It  follows  that,  according  to  the  view  of  the 
majority  of  the  Court  of  Appeal,  the  Legislature  has 
dealt  by  express  enactment  with  one  case  of  estoppel, 
tliat  is  to  say,  where  the  payee  is  a  **  fictitious 
person  "  in  the  sense  which  they  attribute  to  those 
words,  but  has  left  the  analogous  case,  where,  though 
the  payee  was  not  fictitious  in  that  sense  the  name 
was  inserted  as  a  mere  pretence,  and  without  any 
intention  that  payment  should  be  made  to  the  person 
designated,  undealtwith,  and  the  rights  and  liabilities 
upon  the  bill  to  be  ascertained  by  an  appeal  to  the 
roles  of  the  common  law ;  certainly  a  strange  pro- 
ceeding in  a  code  of  this  description,  and  one  for 
which  it  would  be  difficult  to  find  a  satisfactory 
explanation. 

But  this  is  not  all.  If  I  am  right  in  thinking  that 
in  the  case  of  a  payee  who  is  a  fictitious  person 
(whatever  be  the  meaning  of  that  expression)  a  bill 
may,  as  against  the  acceptor,  be  treated  by  a  lawful 
holder  as  payable  to  bearer,  whether  the  acceptor 
knew  of  the  fiction  or  not,  why  should  this  right 
^and  liability  differ  according  as  the  name  inserted  as 
payee  be  a  creature  of  the  imagination  or  correspond 
to  that  of  a  real  person,  the  drawer  in  neither  case 
intending  a  person  so  desi^ated  to  receive  payment, 
and  in  each  case  himself  indorsing  the  bill  in  the 
name  of  the  nominal  payee  before  putting  it  into 
circidation  ?  I  am  at  a  loss  for  any  reason  why  this 
distinction  should  exist.  It  is  true  that  there  is  this 
difference  between  the  two  cases,  that  in  the  one  an 
indorsement  by  the  named  payee  is  physically  im- 
possible, whilst  in  the  other  it  is  not.  But  I  do  not 
think  this  difference  affords  a  sound  basis  for  a  dis- 
tinction between  the  respective  rights  and  liabilities 
of  the  drawer,  acceptor,  and  holder.  It  seems  to  me 
that  it  would  in  each  case  be  reasonable,  and  on  ^l^ 
same  grounds,  that  the  acceptor  should  be  liable  iq 
the  holder  of  the  bill,  indfrnnifyiug  himself  oi^f    £ 


the  funds  of  the  drawer,  or  obtaining  reimbursement 
from  him. 

It  must  be  admitted,  of  course,  that  if  the  language 
of  the  statute  is  not  reasonably  capable  of  any  other 
intrepretation  than  that  adopted  by  the  majority  of 
the  Court  of  Appeal,  if  it  will  not  allow  of  a  con- 
struction which  would  cover  the  case  we  have  been 
considering,  then  one  must  submit  to  the  conclusion 
that  the  Legislature  has  left  the  law  in  this  respect  in 
an  unsatisfactory  position,  and  full  of  distinctions 
devoid  of  any  sound  principle.  But  are  we  compelled 
to  this  conclusion  ?  Do  the  words  **  where  the 
payee  is  a  fictitious  person,"  apply  only  where  the 
payee  named  never  had  a  real  existence  P  I  take  it  to 
be  clear  that  by  the  word  "  payee  "  must  be  under- 
stood the  payee  named  on  the  face  of  the  bill ;  for  of 
course  by  the  hypothesis  there  is  no  intention  that 
payment  should  be  made  to  any  such  person.  Where, 
then,  the  payee  named  is  so  named  by  way  of 
pretence  omy,  without  the  intention  that  he  shall  bo 
the  person  to  receive  payment,  is  it  doing  violence  to 
language  to  say  that  the  payee  is  a  fictitious  person  ? 
I  think  not.  I  do  not  thmk  that  the  word  "ficti- 
tious "  is  exclusively  used  to  qualify  that  which  has 
no  real  existence.  When  we  speak  of  a  fictitious  entry 
in  a  book  of  accounts  we  do  not  mean  that  the  entry 
has  no  real  existence,  but  only  that  it  purports  to  be 
that  which  it  is  not,  that  it  is  an  entry  made  for  the 
purpose  of  pretending  that  the  transaction  took  place 
which  is  represented  by  it. 

In  his  report  of  the  case  of  Stone  v.  Freeland  the 
learned  reporter  speaks  of  their  having  been  in  that 
case  **  a  fictitious  indorsement."  The  facts  were  that 
a  bill  had  been  drawn  payable  to  Butler  &  Co.,  and 
indorsed  in  that  name.  There  was  a  house,  Butler  & 
Co.,  with  whom  Cox,  the  drawer,  had  dealings;  but 
the  bill  had  never  been  in  their  hands,  and  appeared 
to  have  been  indorsed  by  Cox.  Now,  in  what  sense 
was  the  word  **  fictitious"  here  used  ?  Not  surely  to 
convey  the  idea  that  the  indorsement  had  no  real 
existence,  and  was  a  mere  creature  of  the  imagination, 
but  that  it  was  put  forward  as  being  that  which  it 
was  not. 

These  seem  to  me  to  be  instances  (and  other  illus- 
trations might  be  given)  of  an  analogous  use  of  the 
word  "fictitious"  to  that  which,  I  think,  may  be 
attributed  to  it  in  the  statute.  Turning  to  the  inter- 
pretation of  the  word  "  fictitious  "  in  Dr.  Johnson's 
Dictionary,  I  find  amongst  the  meanings  given  are 
"  coimterfeit,"  **  feigned."  It  seems  to  me,  then, 
that  where  the  name  inserted  as  that  of  the 
payee  is  so  inserted  by  way  of  pretence  only,  it 
may,  without  impropriety,  be  said  that  the  payee  is 
a  feigned  or  pretended,  or,  in  other  words,  a  fictitious 
person.  Stress  was  laid  upon  the  fact  that  the  words 
of  the  statute  are,  "  where  the  payee  is  a  fictitious 
person,"  and  not  "where  the  payee  is  fictitious." 
There  is  not,  to  my  mind,  any  substantial  difference  in 
the  meaning  of  the  two  phrases.  And  I  cannot  think 
that  the  Legislature  intended  the  rights  and  liabili- 
ties arising  upon  mercantile  instruments  to  depend 
upon  nice  distmctions  such  as  this. 

For  the  reasons  with  which  I  have  troubled  your 
lordships  at  some  length,  I  have  arrived  at  the  con- 
clusion that  whenever  the  name  inserted  as  that  of 
the  payee  is  so  inserted  by  way  of  pretence  merely, 
without  any  intention  that  payment  shall  only  be 
made  in  coniormity  therewith,  the  payee  is  a  fictitious 
person  witl^MO.  the  meaning  oi  the  statute,  whether 
^^  nai^n  be  that  oi  an  existing  person,  or  oi  one  who 
^^     ,  ^***"  *^ . ««A  *V»o* +V»A  VfciU  -mav.  in  pach  case. 
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these  contentions  on  behalf  of  the  respondents  can  be 
maintained. 

Before  the  Act  of  1882,  the  law  seems  to  have  been, 
as  laid  down  by  Lord  Ellenborough  in  Bennett  v. 
Famell,  that  **  a  bill  of  exchange  made  payable 
to  a  fictitious  person  or  his  order  is  neither  in 
effect  payable  to  the  order  of  the .  drawer  nor  to 
bearer  unless  it  can  be  shown  that  the  circumstance  of 
the  payee  being  a  fictitious  person  was  known  to  the 
acceptor.'*  The  Act  of  1882,  s.  7  (3),  enacts  that 
"  where  the  payee  is  a  fictitious  or  non-existing  person 
the  bill  may  be  treated  as  payable  to  bearer."  As  a 
statement  of  law  before  the  Act  that  would  have  been 
incomplete  and  inaccurate.  The  omission  of  the 
qualification  required  to  make  it  complete  and  accu- 
rate as  the  law  then  sfcood  seems  to  show  that  the 
object  of  the  enactment  was  to  do  away  with  that 
qualification  altogether.  The  section  appears  to  me 
to  have  effected  a  change  in  the  law  in  tiie  direction 
of  the  more  complete  negotiability  of  bills  of  ex- 
change— ^a  change  in  accordance,  I  think,  with  the 
tendency  of  modem  views  6uid  one  in  favour  of 
holders  in  due  course,  and  not,  so  far  as  I  can  see, 
likely  to  lead  to  any  hardship  or  injustice. 

Then  it  was  said  that  the  proper  meaning  of 
** fictitious"  is  "imaginary.**  I  do  not  think  so.  I 
think  the  proper  meaning  of  the  word  is  **  feigned  ** 
or"  counterfeit.*'  It  seems  to  me  that  the  *  *  C.  Petridi 
&  CJo.'*  named  as  payees  on  these  pretended  bills 
were,  strictly  speaking,  fictitious  persons.  When  the 
bills  came  before  Yagliano  for  acceptance  thoy  were 
fictitious  from  beginning  to  end.  The  drawer  was 
fictitious,  the  payee  was  fictitious,  the  person  indicated 
as  agent  for  presentation  was  fictitious.  One  and  all 
they  were  feigned  or  counterfeit  persons,  put  forward 
as  real  persons,  each  in  a  several  and  distinct  capacity, 
whereas  in  truth  they  were  mere  make-believes  for 
the  persons  whose  names  appeared  on  the  instrument. 
They  were  not,  I  think,  the  less  fictitious  because 
there  were  in  existence  real  persons  for  whom  these 
names  were  intended  to  pass  muster. 
'  In  the  result,  therefore,  I  think  that  on  both 
grounds  the  bank  is  entitled  to  succeed.  Nor  is  that 
conclusion  altogether  to  be  regretted.  An  opposite 
conclusion  would,  I  think,  go  a  long  way  to  encourage 
mischievous  negligence  on  the  part  of  persons  called 
upon  to  accept  bills  of  exchange.  To  an  acceptor  it 
would  be  a  matter  of  indifference  whether  the  drawer's 
signature  were  genuine  or  not.  If  it  were  genuine 
the  transaction  would  be  completed  in  i*egular  course. 
If  it  were  not  genuine  the  loss  would  faU,  not  on  the 
acceptor  whose  negligence  had  led  to  it,  but  on  the 
banker,  who  could  have  no  means  of  detecting  the 
forgery,  and  must  have  been  thrown  off  his  guard  by 
the  carelessness  of  his  employer. 

Lord  Morris. — I  entirely  agree  in  the  conclusion 
arrived  at  by  my  noble  and  learned  friend  (Lord 
Herschell),  viz.,  that  whenever  the  name  inserted  as 
that  of  the  payee  is  inserted  without  any  intention 
that  payment  shall  only  be  made  in  conformity  there- 
with, the  payee  becomes  a  fictitious  person  within  the 
meaning  of  the  Bills  of  Exchange  Act,  1882,  s.  7, 
sub-section  3,  and  that  the  bill  may  be  treated  by  a 
legal  holder  as  payable  to  bearer ;  and  having  had 
the  advantage  of  reading  the  noble  and  learned  lord*s 
judgment  in  print,  I  concur  in  the  reasoning  by  which 
that  conclusion  is  arrived  at. 

That  conclusion  appears  to  me  not  only  to  embrace 
the  bills  which  are  tne  subject  of  this  litigation,  but  I 
am  of  opinion  they  are  d  fortioriy  and  necessarily, 
within  the  statute  as  biUs  payable  to  bearer.  The 
bills  were  regular  in  form,  with  Vucina,  of  Odessa,  as 
drawer,  Petridi,  of  Constantinople,  named  as  payee, 
and  Yagliano  as  drawee.    Yagliano  accepts  the  bills ; 


that  acceptance  is  the  only  real  action  of  the  fhne 
parties  named  in  the  bills.  Yudna  drew  none  of  tlte 
bills,  and  knew  nothing  whatever  about  them ;  Petzidi 
had  no  knowledge  of,  or  any  connection  of  any  tind 
with  them ;  Yucina,  though  a  known  existing  penoo, 
had  no  reality  in  regard  to  them ;  the  paper  writings 
only  became  bills  as  against  Yagliano,  who,  by  bs 
acceptance,  is  estopped — ^in  the  language  used  in  the 
statute,  is  precluded— from  denying  they  were  hills  as 
against  the  bank,  who  paid  them  on  the  faith  of  his 
acceptance,  and  also  upon  his  express  requisition  to 
do  so.  If  Yucina  was  an  unreal  person  Petridi  most 
be  also  an  unreal  person,  and  therefore  a  fictitioiu 
person  in  regard  to  the  bills.  The  drawer  can  alone 
designate  the  payee;  but  there  was,  in  fact,  no 
drawer ;  Yucina,  the  alleged  drawer,  could  not  and 
did  not  name  any  payee;  Glyka,  the  forger,  who 
wrote  the  documents  in  the  form  of  bills  of  exchange, 
was  not  a  drawer ;  he  forges  the  name  of  Yucma  as 
drawer*;  that  cannot  constitute  Glyka  himself  a 
drawer.  Yucina  cannot  become  the  alttr  ego  of  Glyka 
because  Glyka  forged  his  name,  nor  can  Glyka  be  the 
alter  ego  of  Yucina,  who  never  knew  of  or  heard  of 
Glyka's  existence ;  the  only  person  who  could  call 
into  existence  a  payee  had  no  lestdX  existence.  There 
never  was,  in  fact,  a  real  bill  of  exchange.  Thonf^ 
the  acceptor,  Yagliano,  is  bound  to  know  the  dram 
and  guarantee  his  existence  and  handwriting,  and  is 

Precluded  from  denying  against  the  holder  t^t  it  is  a 
ill  of  exchange,  only  to  the  extent  of  the  estoppel  is 
the  document  a  bill  of  exchange.  In  the  case  of  a 
real  drawer  that  the  payee  is  a  fictitious  person 
(unless  it  is  obvious  on  the  face  of  the  biU)  must  he 
proved  by  the  holder ;  but  in  the  case  of  an  unreal 
drawer,  as  a  fact,  the  imreality,  and  therefore  fidi- 
tiousness,  of  the  person  named  as  payee  follows 
necessarily. 

I  am  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  shoxud  be  ^versed. 

Lord  Field. — The  question  in  the  case  between  the 
appellants,  the  Bank  of  England,  and  their  customer, 
a  foreign  banker  and  merchant,  shortiy  stated,  is 
whether  the  appellants  are  justified  in  debiting  the 
respondent's  account  with  various  payments  miue  hf 
them,  amounting  in  the  whole  to  the  sum  of  £71,500. 
The  sums  so  paid  were  the  Amounts  of  a  series  of 
documents  purporting  to  be  bills  of  exchange,  and  to 
have  been  drawn  upon  the  respondent  by  one  of  his 
correspondents  at  Odessa,  named  Yucina,  and  to  he 
payable  to  the  order  of  "  C.  Petridi  &  Co.** 

The  acceptances  by  the  respondent  of  these  supposed 
drafts  were  genuine,  although  obtained  from  mm  hj 
a  fraud,  to  which  he  was  no  party ;  but  the  drawings 
purporting  to  be  by  Yucina  were  forgeries  by  one  of 
the  respondent's  clerks,  named  Glyka,  who  having, 
after  acceptance,  also  forged  indorsements  of  the 
name  of  the  firm  of  the  cJleged  payees,  obtained 
payment  of  the  amoimts  from  the  appeUants,  at 
whose  bank  the  respondent  had  made  the  aooeptanoes 
payable. 

Besides  making  the  acceptances  so  payable,  the 
respondent  had,  previous  to  their  falling  due,  advised 
the  appellants  of  his  having  so  accepted  by  letters,  in 
the  following  terms  : — 

**  From  Yagliano  Brothers  to  the  Cashiers  of  the 
Bank  of  England. 
**  19,  Old  Broad-street,  London,  E.C., 

"  17th  February,  1887. 

'*  The  imdemoted  bills  have  been  accepted  by  as 
and  made  payable  with  you,  which  please  pay  at 
maturity  and  debit  our  account. 

**  Yours  truly, 

"Yagliako  Brothebs. 

"No.  97,326,  drawn  by  G.  Yucina,  Odessa,  4tli 
February,  due  18th  instant,  £600. 
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"3<fo.  332,  drawn  by  D.  P.  Pulaco,  Piraiua,  29th 
January,  dne  18th  instant,  £200." 

The  second  of  these  two  bills  was  an  ordinary 
genuine  bill,  in  no  way  connected  with  the  present 
qa«etion.  The  first  was  also  the  first  foreery  by 
Glyka ;  and,  as  it  fell  due  in  the  course  of  tiae  then 
coirent  month,  and  had  been  accepted  subsequent  to 
the  general  monthly  advice,  it  was  the  subject  of  a 
special  advice. 

The  second  forged  draft  (for  £700)  fell  due  on  the 
7&  of  March,  and  was  included  in  the  usual  monthly 
advice,  which  was  in  the  following  form : — 
"  Vagliano  Brothers. 

"  List  for  March  enclosed. 

"  19,  Old  Broad-street,  London,  E.G. 
'*  28th  February,  1887. 
"  The  Cashiers  of  the  Bank  of  England. 

"  Gentlemen, 

"  Herewith  we  beg  to  hand  you  our  list  of 
acceptances  falling  due  next  month  and  made  payable 
with  you,  which  be  good  enough  to  pay  at  maturity 
and  debit  our  account. 

"  Yours  truly, 

"Vagliano  Brothers." 
^closed  with  the  letter^was  a  list  of  bills,  describing 
them  by  the  date  when  drawn,  the  number,  the 
drawer's  name  and  residence,  the  date  when  due,  and 
the  amount.  Similar  letters  were  subsequently  regu- 
larly sent  by  the  respondents  to  the  appellants,  in 
which  the  acceptances  making  up  the  residue  of  the 
£71,500  were  advised. 

The  transactions  between  Yucina  and  the  respondent 
ore  very  large,  representing  at  times  over  a  million 
sterling  in  the  course  of  a  year ;  and,  amongst  other 
drafts  by  Yucina,  the  respondent  had,  in  the  years 
1836  and  1887,  before  the  commencement  of,  and  in 
one  instance  contemporaneously  with,  the  transac- 
tions now  in  question,  accepted  genuine  drafts  of 
Tudna,  sixteen  or  seventeen  in  number,  payable  to 
the  order  of  a  firm  of  C.  Petridi  &  Co.,  carrying  on 
badness  in  Constantinople,  and  with  whom  Yucina 
had  numerous  transactions.  Indeed,  if  Glyka  is  to 
he  beUeved,  there  had  been  a  direct  communication 
between  the  respondent  and  C.  Petridi  &  Co.  in 
iderence  probably  to  some  of  these  genuine  drafts, 
all  of  which  represented  genuine  transactions  between 
Vucina  and  C.  Petridi  &  Co.,  and  the  indorsements 
upon  which  tho  appellants  had  paid  them  were  all 

ruine  and  in  order.  There  cannot,  I  think,  indeed 
much  doubt  but  that  Glyka,  having  obtained 
possession  of  some  of  the  genuine  business  letters  of 
Vucina,  and  of  gi;enuine  acceptances  and  indorsements, 
made  use  of  thein  to  fabricate  his  forgeries,  probably 
also  thinking  that,  the  names  being  familiar  to  the 
iBfflgondent's  clerks,  no  inquiry  would  be  made. 

There  were,  of  course,  no  transactions  of  any  kind 
in  reference  to  which  those  bills  could  be  supi)Osed  by 
anybody  to  have  come  into  existence  or  be  used ;  but 
that  Glyka  intended  to  make  use  of  the  actual  names 
of  existing  persons,  and  existing  to  the  knowledge  of 
the  respondent  or  his  clerks,  to  facilitate  his  fraud,  I 
entertain  no  doubt.  It  is  equally  clear  that  Glyka 
had  no  intention  whatever  that  the  acceptances  should 
€ver  come  to  the  knowledge  either  of  the  cJleged 
drawofl  or  payees.  He  doubtlessly  expected  to  be 
able,  as  the  result  of  his  Stock  Exchange  speculations, 
to  retire  them  before  maturity,  and  conceal  their 
eustence  from  the  respondent. 

Under  these  circumstances  the  appellants,  firstly, 
contended  that  the  payees  named  in  tho  draft  were 
"fictitious  persons  "  within  the  meaning  of  section  7, 
sub-section  3,  of  the  Bills  of  Exchange  Act,  1882, 
and  that  the  bills  were,  therefore,  according  to  their 
tenour  and  efiPect  in  law,  bills  payable  to  bearer,  so  that, 
whatever  might  have  been  the  original  limits  of  the 


authority  under  which  the  appellants  had  acted  in; 
undertaking  the  making  of  the  payments  complained 
of,  it  was  competent  to  them,  now  that  the  actual 
facts  had,  been  discovered,  to  show  and  rely  upon 
them  as  justifying  their  right  to  debit  the  responaent 
with  the  amount.  .  . 

I  will  deal  with  that  contention  first.  That  the. 
terms  of  the  original  mandate  as  between  the  appellants 
and  respondent  were  limited  to  payment  to  the  actual; 
indorsees  of  the  payees  named  in  tiie  instruments  is,  I. 
think,  clear,  and  was  not,  if  I  followed  the  argument 
of  the  appellants  correctly,  seriously  disputed.  At  the 
times  of  acceptance  and  payment  neither  party  enter- 
tained any  suspicion  that  C.  Petridi  &  Co.  were  otiier 
than  what  they  appeared  to  be — genuine  payees,  and 
Yucina  a  genuine  drawer.  The  respondent,  tiierefore, 
had  the  rieht  to  assume  that,  by  making  the  payment 
to  the  order  of  the  payees,  he  would  acquire  a  dis- 
charge to  that  amount  in  his  accounts  with  the 
assumed  drawer,  Yucina. 

On  the  other  hand,  it  appears  from  the  evidence 
that  the  bank  on  presentation  of  the  acceptances  did 
no  more  than  refer  to  the  advices  and  indorsements  in 
order  to  satisfy  themselves  that  the  bills  were  in  order. 
In  other  wordjs,  by  accepting  the  duty  of  paying  the 
acceptances  at  maturity  they  intentionally  undertook 
the  risk  which  the  law  merchant  has  been  held,  under 
those  circumstances,  to  impose  upon  bankers,  in  the 
QSLse  of  a  genuine  acceptance  {Robarts  v.  Tucker),  a 
liability  the  existence  of  which  I  understood  the 
appellants  did  not  deny,  but  they  endeavoured  to 
distinguish  that  case  from  the  present  by  a  circum- 
stance which  did  not  exist  in  that  case,  viz.,  that  the 
respondent  in  this  case  had  by  the  letters  of  advice . 
untruly,  although  innocently,  represented  the  draw- 
ing as  genuine,  whereas,  it  being  a  forgery,  the  respon- 
dents in  paying  the  amount  would  acquire  no  valid 
discharge  against  any  valid  drawer. 

Assuming,  however,  that  the  letters  of  advice 
cunount  to  such  a  representation,  it  does  not  appear  to 
me  that  the  appellants  in  making  the  payments  com- 
plained of  relied  in  any  way  upon  it,  nor  that  the 
representation  goes  any  further  than  the  acceptance 
itself,  which  in  the  case  of  RoharU  v.  Tiicker  was  held 
insufficient  to  vary  tho  duty  of  the  banker. 

The  sole  question  in  this  case  appears  to  me  to  be 
whether  in  making  the  payments  to  Glyka  the. 
bankers  have  compliSl  with  the  direction  of  their  cus- 
tomer. That  direction  is  found  in  the  letters  of  ad- 
vice and  the  acceptances,  €uid  I  do  not  see  that  the 
terms  of  the  latter  differ  from  the  former.  The  ques- 
tion, therefore,  upon  the  first  point  seems  to  me  to  be 
reduced  to  this : — Wliether,  as  alleged  by  tho  appel- 
lants, the  payees  were  **  non-existing  or  fictitious 
persons"  within  the  3rd  sub-section,  and,  if  so, 
whether,  as  against  an  acceptor,  no  party  to,  and 
ignorant  of,  the  fiction,  the  bills  might  be  ^ated  as 
X)ayable  to  bearer  so  as  to  justify  the  payments  to 
Glyka. 

Upon  this  point  the  apx>ellants  argued  that,  as  in 
fact  there  was  no  person  in  existence  capable  of  giving 
the  discharge  contemplated  by  the  acceptor,  or  of 
making  a  vi3id  title  by  indorsement,  they  were  under 
no  obligation  to  make  any  inquiries  as  to  the  named 
I)ayee*s  indorsement  or  require  it,  but  were  justified, 
as  against  tiie  respondent,  in  payment  to  bea^,  that 
being  in  law  the  tenour  and  effect  of  the  bill. 

In  support  of  this  proposition  they  cited  various 
cases  decided  in  the  couri»  of  common  law  for  the 
purpose  of  showing  that  where  the  names  in  one  case 
even  of  known  and  existing  persons  had  been  inserted 
as  payees  fictitiously,  and  without  any  intent  that 
they  should  be  actual  payees,  the  courts  had  treated 
the  bOls  as  payable  to  bearer.  Those  cases  have  been 
folly  discussed  and  dealt  with  in  the  courts  below. 
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and  it  will,  I  thinks  appear  that  in  all  of  them  the 
penons  against  whom  the  bills  were  so  treated  had 
been  parties  to  the  putting  forth  of  the  bills,  either 
with  imowledge  of  the  fictitious  insertion,  or  with 
authority  to  nmke  the  instrument  (as  when  accepted 
in  blank)  a  negotiable  instrument  for  the  payment  of 
money  to  somebody,  which  a  holder  in  due  course 
must  of  necessity  have  the  right  to  enforce  against 
somebody,  so  that  the  parties  to  their  emission  could 
not  be  heard  to  say  that  the  bills  were  not  payable  at 
all  for  want  of  an  indorsement  by  a  payee  who  was 
never  intended  to  have  the  power  to,  and  could  not 
make  any  valid  indorsement. 

The  case  nearest  to  the  present  in  its  facts  is  that  of 
Cooper  V.  Meyer,  There  the  persons  named  as  payees 
were  known  and  existing  persons,  although  tiieir 
names  were  fictitiously  inserted  by  the  drawer  as 
payees  without  any  intention  that  they  should  have 
anything  to  do  with  the  bills.  But  the  point  decided 
in  that  case  simply  was  that  the  acceptor,  for  whom 
the  holder  had  discounted  the  bill,  having  accepted, 
for  the  accommodation  of  the  drawer  who  had  oeen 
guilty  of  this  fiction,  evidence  that  the  handwriting 
of  the  indorsement  was  the  same  as  that  of  the 
drawing  was  sufiicient  as  against  the  acceptor,  who 
was  precluded  from  denying  the  drawing,  and  who, 
it  was  said,  had  given  credit  to  the  drawer's  hand- 
writing. 

Upon  the  authority  of  these  cases,  and  what  was 
said  to  be  the  true  construction  of  the  statute,  it  was 
contended  that  the  fraudulent  intention  of  Glyka  in 
inserting  C.  Petridi  &  Co.  as  payees,  although  un- 
known to  the  acceptor,  had,  as  against  him,  converted 
an  CMiceptance  which  was  in  terms  payable  to  a  named 
payee,  **  or  order,"  into  a  liability  to  pay  any  bearer. 
But  I  fail  to  see  how,  upon  principle,  the  intention  of 
a  drawer  can  alter  the  terms  of  a  bill  in  which  there  is 
a  named  and  ascertainable  payee.  All  it  can  do  is, 
where  more  than  one  person  fulfils  the  description  of 
the  payee  in  the  bill,  to  say  which  was  the  person  in- 
tended {Mead  v.  Young) y  and  I,  therefore,  have  come 
to  the  conclusion,  which  has  been  arrived  at  by  the 
noble  and  learned  lord  (Lord  Bramwell),  that  the 
payees  in  the  present  case  were  not ''  fictitious  or  non- 
existent persons, ''  within  the  meaning  of  the  statute, 
so  as  to  entitle  the  appellants  to  treat  the  respondents' 
acceptances  as  payable  to  Glyka,  or  any  other  bearer. 
It  was  not  denied  that  the  firm  of  C.  Petridi  &  Co., 
who  were  so  named  as  payees,  were  existing  persons 
carrying  on  business  at  Constantinople ;  that  they 
were  known  to  be  such  to  Yucina  and  others ;  and  that 
the  respondent  had  been  in  commurcial  relations  with 
them  by  paying  bills  to  their  genuine  indorsements. 
They  are,  however,  said  to  be  "fictitious"  persons 
because  Glyka  intended  so  to  deal  with  the  bius  that 
the  fact  that  their  names  appeared  upon  them  should 
remain  concealed.  Now,  what  he  mtended  was  to 
obtain  the  amount  of  the  bills  by  f  raudulentiy  inserting 
a  ffenuine  name  as  the  payee,  relying  upon  his  being 
able,  in  his  position  in  the  respondents'  counting- 
house,  to  prevent  the  discovery  of  the  forgery.  But 
I  cannot  see  how  that  can  render  actual  existing 
persons  fictitious  within  the  meaning  of  the  statute. 
If  he  had  made  Hothschild,  of  Vienna,  or  Hirsch,  of 
Constantinople,  payees,  that  would  have  been  as 
fraudulent,  but  would  not  have  made  them  fictitious 
persons. 

In  this  view  it  is  imnecessary  to  consider  whether, 
if  the  payees  had  been  fictitious  persons,  withm  the 
meaning  of  the  statute,  the  bills  might  be  treated,  as 
against  the  respondent,  who  was  ignorant  of  the 
fiction,  as  payable  to  bearer. 

But  the  appellants  argued,  secondly,  that,  even  if 
the  payments  in  question  could  not  be  justified  in 
themselves,  the  conduct  of  the  respondent  precluded 


him  from  complaining  of  them.  They  urged  that  lu» 
representation  in  the  letter  of  advice  that  the  bflls  wen 
genuine  commercial  instruments,  his  instructions  iD 
honour  them  at  maturity,  coupled  with  such  a  In 
system  of  business  as  enabled  a  man  in  the  pontionof 
Glyka  to  concoct  and  cany  into  effect  his  extenaie 
frauds,  the  omission  to  examine  the  forged  in- 
dorsements on  the  bills  when  periodically  retcumedlif 
the  appellants,  the  non-observance  of  the  omisdcnsm 
the  forged  letters,  which  ou^ht  to  have  been  notioed 
and  so  excited  inquiry,  and  the  amount  of  the  Ibiged 
acceptances,  £6,000  in  June,  £19,000  in  July,  andorcr 
£15,000  and  £16,000  in  August  and  September,  lAaA. 
ought  also  to  have  excited  attention,  amounted  to 
conduct  without  which  the  loss  would  not  have  hap- 
pened, and  which  so  far  conduced  to  the  loss  as  to 
render  the  alleged  rule  applicable  that  where  a  loss 
has  to  fall  upon  one  of  two  innocent  parties,  it  on^ 
to  be  held  to  fall  upon  the  party  conducmg  to  it. 

The  appellants'  case  in  this  respect  is,  I  think,  a 
strong  one,  and  deserving  of  great  consideration,  and, 
as  I  look  upon  their  position  as  one  of  considenUe 
hardship  (for  in  any  view  of  the  case  the  forgeries  hj 
which  they  were  deceived  had  been  concocted  and 
carried  out  by  the  respondents'  servant,  and,  as  I 
think,  without  such  care  and  supervision  on  tiu 
respondents'  part  as  I  should  like  to  have  seen),  I 
should  have  been  well  satisfied  if,  consistently  vift 
what  I  .conceive  to  be  the  law,  I  could  have  hdd  ii 
their  favour. 

No  doubt  in  one  case,  Lickharrow  v.  Mcuout  2T.B. 
70,  Ashhurst,  J.,  stated,  as  a  broad  general  prindpfe 
that  whenever  one  of  two  innocent  parties  must  wfe 
by  the  act  of  a  third  person,  **  he  who  has  enahkd 
such  person  to  occasion  the  loss  must  sustain  it." 

But  more  recent  decisions,  and  one  of  this  Hoase, 
of  great  importance,  have  either  shown  that  tMs  pro- 
position is  not  to  be  imderstood  in  all  its  generality 
or  cannot  be  supported ;  and  this  was  very  deai^ 
pointed  out  in  two  cases  which  were  not,  I  think,  aim 
m  arg^ument  {Arnold  v.  The  Cheque  Bank  and  AmU 
V.  The  City  Bank,  1  C.  P.  D.  568)  by  the  judges  oomti- 
tuting  the  Common  Pleas  Division,  who,  in  a  very  car^ 
ful  judgment,  reviewed  all  the  authorities.  It  was  la 
action  by  the  drawer  to  recover  the  proceeds  of  am 
which  had  been  received  by  the  defendants  ^P** 
forged  indorsement,  and  negligence  affording  w5i- 
ties  for  the  fraud  was  set  up,  and  evidence  in  sttM>^ 
of  it  tendered  at  the  trial,  but  rejected  by  the  tan 
Chief  Justice.  There  were  seveiil  acts  of  allepj 
negligence  rdied  upon,  some  of  them  of  a  anuk 
character  to  some  of  those  relied  upon  in  the  presat 
case.  In  delivering  the  considered  judgment  of  ^ 
court,  consisting  of  the  Lord  Chief  Justice  and  tieiwj 
Lord  Justice  lindley,  and  Archibald,  J.,  *?*«  ^ 
Chief  Justice  said  on  tiie  second  and  third  points, "» 
was  contended  by  the  defendant  that  there  was  ffi- 
dence  of  negligence  in  the  custody  and  transmia»» 
of  the  draft  by  the  plaintiffs,  which  afforded  fadht* 
for  the  forgery  and  fraud  by  which  the  defendauB 
wore  induced  to  receive  it,  and  that  the  evid»» 
which  was  rejected  would  have  shown  an  almcwt*- 
variable  custom  for  merchants  in  America  remittflj 
bills  to  correspondents  in  England  to  send  bu^ 
independent  letter  of  advice  either  by  the  same  or  • 
subsequent  mail,  and  that  there  were  opportunities^ 
sending  such  a  letter  by  other  vessels  leaving  «» 
same  day  as  The  Celtic,  or  on  subsequent  days  to* 
would  have  arrived  in  time  to  have  enabled  Ma^ 
Williams  &  Co.,  the  indorsees,  whose  indoi«o* 
had  been  forged,  in  the  event  of  their  not  ^^^Sj 
ceived  the  draft  in  due  course,  to  have  commnnicaB* 
with  Smith,  Payne,  &  Smith,  either  ^1«***J 
telegram,  to  have  stopped  payment.  We  ara  J 
opinion,  however,  that   there    was  no  eriofflW « 
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negligeiioe  which  could  operate  by  way  of  estoppel  to 
&e  puuntifBs.  Beliance  was  placed  by  the  defendants 
on  tne  case  of  Young  ▼.  Grote,  That  case,  no  doubt, 
must  be  conmdered  as  well  decided,  but  various 
opinions  have  been  expressed  as  to  the  real  ground  of 
the  decision.  But  we  have  only  to  look  at  the  case 
itself  to  see  that  it  really  proceeded  on  the  authority 
of  the  extract  from  Pothier  cited  in  the  judgment  of 
Best,  L.G.J.,  which  makes  the  inability  to  recover 
depend  upon  the  fault  of  the  drawer  of  tiiie  cheque  in 
the  mode  of  drawing  it,  and  is  entirely  consistent 
with  the  rule  laid  down  and  explained  on  fuller  con- 
flidezation  in  subsequent  cases — ^viz.,  negligence,  in 
Older  to  estop,  must  be  n^ligence  in  the  transaction 
itself :  see  per  Blackburn,  J.,  m  Sivan  v.  North  British 
Australasian  Co. ;  indeed,  in  a  later  case.  Bank  of 
Ireland  v.  Evans*  Charities,  this  is  stated  by  Parke,  B., 
himself  to  be  the  true  ground  of  decision.  The  rule, 
which  is  expressed  by  Ashurst,  J.,  in  Lickharrow  v. 
Mason:  *'We  may  lay  it  down  as  a  broad,  general 
principle  that,  whenever  one  of  two  innocent 
peities  suffers  by  the  act  of  a  third  person,  he  who 
DBS  enabled  one  person  to  occasion  the  loss  must  sus- 
tain it,'  was,  though  not  expressly  referred  to, 
observeid  and  acted  on  in  Young  v.  Orote,  and  it 
has  received  illustration  and  explanation  m  sub- 
sequent cases  on  the  subject,  which  show  that 
the  words  enabling  a  person  to  occasion  the 
loss'  must  be  imderstood  to  mean  by  some  act, 
<»ndact,  or  default  in  the  very  transaction  in  ques- 
tion :  see  Freeman  v.  Cooke,  2  Ex.  654.  The  correct 
rule  seems  to  us  to  be  that  which  is  thus  stated  by 
Blackburn,  J.,  in  his  judgment  in  Sioan  v.  North 
British  Australasian  Co.,  where,  referring  to  the 
jidjBfment  of  Wilde,  B.,  below,  he  says  *that  he 
omits  to  qua(b'fy  the  rule  (he  had  stated)  by  sayine 
that  the  neglect  must  be  in  the  transaction  itself,  and 
be  the  proximate  cause  of  leading  the  party  into  that 
mistake ;  and  also  must  be  the  neglect  of  some  duty 
that  is  owing  to  the  person  led  into  that  belief,  or, 
▼hat  comes  to  the  same  thing,  to  the  general  public 
id  whom  that  person  is  one,  and  not  merely  neglect 
of  what  would  be  prudent  in  respect  to  the  party 
himself,  or  even  of  some  duty  owing  to  third  persons 
with  whom  those  seeking  to  set  up  the  estoppel  are 
not  privy.*  In  the  case  of  the  Bank  of  Ireland  v. 
Evarii*  Charities  it  was  expressly  held  both  that  the 
negligence,  in  order  to  operate  as  an  estoppel,  must 
be  negligence  *  in  or  inmiediately  connectea  with  the 
transfer  itself,'  and,  further,  that  it  must  also  be 
"•the  proximate  cause  of  the  loss.' " 

The  principle  thus  enunciated  seems  to  me  to  be 
eoimd,  and,  applying  it  to  the  present  case,  I  am 
enable  to  say  ttiat  the  conclusions  arrived  at  by  the 
leamed  judge  who  tried  the  cause  and  all  the  judges 
of  the  Court  of  Appeal  are  wrong,  and  I  am  of 
opinion,  therefore,  that  both  grounds  urged  by  the 
appellants  fail,  and  that  the  judgment  of  the  Court 
01  Appeal  should  be  affirmed. 

^  Indeed,  as  has  been  observed  by  Lord  Bramwell, 
Jtt  any  view  of  this  part  of  the  case  I  cannot  see  how 
™  objection  can  avail  in  respect  of  the  earlier  bills, 
winch,  up  to  the  14th  of  May,  amounted  to  £3,000, 
«ndupto  the  27th  of  June  £6,000  more.  Nothing 
^  alleged  to  have  been  done  or  omitted,  at  au 
«^«nt8  at  the  first  date,  which  could  preclude  the 
'^spondent  from  complaining  of  the  prior  pay- 
Taking  the  view  which  I  do  of  this  case,  it  is  un- 
necessary for  me  to  advert  to  the  alleged  negligence 
W  the  bank  in  continuing  to  pay  such  large  sums  in 
2Jj  over  the  counter,  and  not  through  a  bank, 
*^her  than  to  say  that  there  is  nothing  in  the 
l^oen^  relating  to  the  matter  (which  is  very  much 
<»nflict),  which,  in  my  judgment,  relieved  the 


bank  from  their  responsibility  in  respect  of  the  pay- 
ments complained  of. 

Judgment  appealed  from  reversed,  with  costs  here  and 
helow. 

Solicitor  for  the  appellants,  Freshfield. 

Solicitors  for  the  respondents,    HoUams,    Son,  S 
Coward, 
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Tawes  v.  Knowles.  (a.) 

Ea^sement — Grant  of  adjoining  tenemerUs — Right  of  way 
— Unity  of  possession — Mortgage  of  servient  tenement 
without  reservation  of  right  of  way — Implied  reserva- 
tion— Reconveyance — Determination  of  right  of  way. 

The  owner  of  two  adjoining  tenements  possessed  a  right 
of  way  from  one  tenement  through  the  other.  The  right 
of  way  was  fwt  a  way  of  necessity.  Previous  to  the  grant 
of  these  tenements  to  two  respective  granites,  the  grantor 
had  conveyed  the  servient  tenement  by  way  of  mortgage 
without  any  reservation  of  the  right  of  way.  Subse- 
quenUy,  by  wiU,  the  grantor  devised  the  two  tenements  to 
the  predecessors  in  title  of  the  respective  plaintiff  and 
defendant.  The  defendant's  predecessor  paid  off  the 
mortgage,  and  took  a  reconveyance  of  all  the  interest  of 
the  mortgagee,  and  blocked  up  the  passage  creating  the 
right  of  way. 

Ileldy  in  an  axiion  to  secure  the  original  right  of  way^ 
that,  the  plaintiff  and  defendant  being  both  volunteers 
under  the  will,  the  plaintiff  had  no  equity  to  derive  the 
defendant  of  what  the  defendant's  predecessor  had  ob' 
tained  by  the  reconveyance,  which  was  not  a  mere  release 
of  a  charge,  but  an  estate  larger  than  what  the  defend' 
anfs  predecessor  had  acquired  under  the  will  of  the 
testatrix. 

Decision  of  the  Queen's  Bench  Division  (ante,  p.  512) 
affirmed. 

Appeal  from  the  judgment  of  a  divisional  court 
(A.  L.  Smith  and  Grantham,  J  J.). 

The  facts  sufficiently  appear  from  the  judgment  of 
the  court  below  {ante,  p.  512). 

Warrington,  for  the  appellant,  the  plaintiff,  con- 
tended that  he  was  entitled  to  the  right  of  way 
under  the  devise  to  him  of  49,  Churchway,  as  a  con- 
tinuous and  apparent  easement :  Fyer  v.  Carter,  o 
W.  R.  371,  1  fi.  &  N.  916 ;  Brown  v.  Alabaster,  36 
W.  R.  155,  37  Ch.  D.  490 ;  Thomas  v.  Given,  36  W.  E. 
440,  20  Q.  B.  D.  225.  He  could  not  claim  the  right  of 
way  as  against  the  mortgagee,  but  he  could  as  ajgainst 
everybody  else,  unless  the  mortgagee  had  foreclosed 
or  sold  the  property :  Wheeldon  v.  Burrows,  27  W.  B. 
165,  28  ibid.  196,  12  Ch.  D.  31.  The  defendant  did 
not  derive  her  title  through  the  mortgagee ;  she  was 
the  devisee  of  the  mortgagor.  In  equity  the  mort- 
gagor had  an  estate  in  uie  mortgaged  propertv,  not 
merely  a  right  to  redeem,  and  the  testatrix  oy  her 
will  eave  the  plaintiff  all  she  had  power  to  give, 
indudmg  the  right  of  way.  The  reconveyance  did 
not  put  the  defendant  in  the  position  of  a  purchaser 
for  value  of  the  legal  estate ;  it  was  merely  a  release 
of  the  security,  placing  the  parties  in  the  same 
position  as  if  the  mortgage  had  never  existed. 

Baker,  for  the  defendant,  was  not  called  upon. 

(a.)  Reported  by  "W.  SHAUXJitoss  Goddahd,  Esq., 
^  Barrister-r"'^  — 
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jplied — Hie  reasonable  price — joxx  cannot  sue  him 
upon  the  bond  as  bond,  and  Coke  says  if  you  sue 
him  upon  the  bond  as  bond  and  try  to  bind  him  by 
the  6^  and  nothing  else,  you  cannot  do  it.  But,  he 
says,  If  the  bond  is  a  single  bond — t.e.,  with  nothing 
extra  but  the  reasonable  price  for  the  things  which 
have  been  supplied,  and  those  things  are  necessaries, 
then  you  can  sue  him,  and  you  can  sue  him  on  the 
bond. 

Well,  how  sensible  that  is !  If  there  was  no  bond 
you  certainly  could  sue  him  for  the  price.  Why  should 
the  law  say,  because  it  is  a  bond  (which  you  are  to 
consider  in  precisely  the  same  way  as  you  would  if 
there  were  no  bond)  you  cannot  sue  him.  That  would 
be  the  very  height  and  essence  of  foolish  technicality, 
and  even  in  Coke's  technical  days  it  was  disregarded 
at  once,  and  there  is  his  authority  for  saying  so.  Now 
what  is  the  next  case  ?  You  have  what  we  all  know 
to  be  a  most  valuable  criticism  and  explanation  of 
Coke  next  to  his  own — Hargrave*s  Notes — always  con- 

•sidered  by  lawyers  as  of  the  utmost  value,  and  he 
explains  exactly,  and  in  more  modem  language,  what 
the  distinction  is.     He  is  a  great  authority. 

Now  has  this  principle  b^n  acted  upon  ?  There  is 
the  case  of  Ayliffe  v.  Archdale,  Cro.  Eliz.  920,  which 
is  distinctly  to  the  point.  We  find  the  case  of  Eusael 
Y.  Xee,  1  Levinz's  Rep.  86,  relying  upon  this  passage 
of  Coke's.  In  these  we  have  a  strong  judicial  de- 
claration of  what  the  law  was.  Then  we  have,  in 
Keane  v.  Boycott^  2  Hy.  Bl.  512,  the  same  passage  cited 
with  approval — a  judicial  declaration,  therefore,  that 
it  is  the  law.  Later  on  Bayley,  J.,  in  Baylis  v. 
Dineley,  3  M.  &  S.  477,  recognizes  the  law  distinctly  as 
laid  down  by  Coke  and  gives  it  his  approval ;  perhaps 
the  decision  on  the  point  was  not  necessary,  but  it  is 
B,  dictum  of  approval  from  Bayley,  J.,  who  is  of  the 
highest  authority.  Again,  we  find  an  elaborate  ex- 
position of  the  law  by  Martin,  B.,  in  Cooper  v. 
Simmmsy  10  W.  R.  271,  7  H.  &  N.  719,  giving  there 
the  authorities,  relying  upon  Coke  upon  Littleton, 
172a,  and  laying  down  the  law  positively,  tJiat  the 

/act  that  an  infant  is  sued  upon  a  bond  does  not  pre- 
vent you  from  recovering  if  the  bond  is  a  single 
bond,  and  you  do  not  intend  to  rely  upon  it  as  a 
bond  to  the  extent  that  you  cannot  inquire  into  the 
consideration  or  into  the  reasonableness  of  it. 

Therefore,  to  my  mind,  it  comes  to  this :  that  you 

'can  sue  an  infcuit  upon  a  deed  for  necessaries;  but 
when  you  do  so  you  must  treat  the  case  as  against  an 
infant  really  as  if  there  was  no  deed.  That  is  how  it 
seems  to  me  to  work  out.  You  must  treat  it  as  if 
there  were  no  deed.  Therefore,  you  must  see  whether 
the  things  were  supped,  in  respect  of  which  the 
money  is  sued  for.  i  ou  must  consider  what  they 
were.  You  must  consider  whether  they  were  neces- 
saries subject  to  the  ordinary  definition  of  necessaries, 
and  you  must  consider  whether  the  price  which  is 
claimed  in  respect  of  them  is  reasonable.  You  must 
do  everything  which  you  would  have  to  do  if  there 
were  no  deed,  and  which  you  must  do  although  there 
is  a  deed,  and  although  in  all  other  cases  of  deed  you 
would  not  have  to  do  it. 

Now,  that  being  so,  the  next  thin^  to  consider  is, 
what  are  necessaries  ?  Food  and  cloudng  are  always 
Bpoken  of  as  necessaries  under  given  circumstances — 
tnat  is,  if  the  infant  cannot  get  them  in  any  other 
way.  Is  education  to  be  considered  a  necessary  ? 
Take  it  without  authority,  and  say  to  oneself.  Is 
education  in  trade,  the  education  to  a  business  in  this 
commercial    country    of     England,    this    worldng 

.country  of  England,  a  necessary  ?    Before,  what  I 

;  should  call,  literary  education  was  thought  as  much 
of  b^  citizens,  education  to  a  trade,  to  the  means  of 

.earamg  a  boy's  own  livelihood  when  he  came  to 
man's  estate,  and  for  the  purpose  of  making  him  a 


useful  citizen  to  his  coimtry  by  carryiog  on  titde, 
must  have  been  always  thought  of  the  greatest  im- 
portance ;  and  one  would  have  en>ect6d  to  hear  tint 
to  teach  a  boy  a  trade  or  a  profession  was  alvijs 
considered  within  the  class  of  necessaries  in  Enj^bai 
Here,  again,  we  have  the  authority  of  Coke  in  & 
very  passage  upon  which  he  relied  for  the  other 
point.  He  states  there  that  education  in  trade— mind 
not  education  in  classics,  or  education  in  poetry,  or 
even  a  literary  education — he  does  not  sp^  of  tint 
education,  he  is  talking  as  a  lawyer  and  a  man  d 
business,  and  what  he  says  is  that  to  educate  a  yoong 
man  in  England  to  a  trade  by  which  he  can  eunlm 
livelihood  and  do  good  to  his  country  is  a  cLub  d 
thing  which  may  be  a  necessary,  ^erefore,  here 
you  come  to  it.  That  it  is  '*  a  class  of  thing  whid 
may  be  a  necessary."  What  would  make  it  a  neon- 
sary  ?  If  the  boy  could  get,  I  suppose,  the  edncatin 
which  is  wanted  without  going  to  the  plaintiff  for 
the  sort  of  thing  that  is  wanted,  it  may  not  lie  i 
necessarv.  Then  you  must  look  at  the  boy's  cona- 
tion in  life.  If  we  were  to  propose  to  put  a  fomf 
duke  or  marquis,  or  this  or  that  x>er8on  of  leisne, 
to  learn  the  trade  of  a  shoemaker,  we  should  say  tint 
must  be  a  fancy  and  a  luxury ;  he  could  not  wut  't 
for  a  livelihood.  But  if  you  took  a  lad  in  a  lower 
class  of  life,  you  would  say  that  such  an  educatioB 
was  very  good  and  very  necessary.  You  would  haw 
to  consider  the  boy's  position  in  life  in  each  caig. 
Then  if  you  come  to  something  more  than  shoe- 
making,  to  what  may  be  considered  a  higher  trade, 
such  as  that  of  an  auctioneer,  valuer,  and  fanuer, 
which  this  voung  man  was  apprenticed  to  leani,  heii 
in  a  class  of  life  which  makes  it  reasonable  that  In 
should  earn  his  livelihood  by  those  three  trades,  or 
one  of  them ;  and,  therefore,  so  far,  it  is  reasonsUy 
necessary  for  him. 

But  that  is  not  enough.  *  The  person  who  snesliim 
has  got  to  show  that  he  supplied  him  with  neoei- 
saries.  Therefore,  he  has  not  only  to  show  that  Ik 
agreed  to  supply  him  with  an  education  which  ms; 
be  a  necessary  'it  a  jury  think  so ;  he  must  show  tint 
he  did  so  supply  him.  Then  he  must  go  on  to  sbor 
that  the  price  which  he  desires  to  charge  is  ressoa- 
able,  and  if  it  were  not  reasonable  he  oould  not 
recover  it.  But  if  he  makes  out  all  this,  then  he  by 
brought  bimftftlf  within  all  the  conditions  whick 
would  entitle  him  to  recover  if  there  were  no  deed; 
and,  according  to  the  authorities  I  have  cited,  he  it 
not  prevented  from  suing,  and  suing  upon  Uie  hond, 
if  it  is  a  single  bond,  and  if  it  complies  with  these 
conditions.     Th&t  is  what  the  plaintiff  has  done  here. 

Well,  those  questions  which  go  to  show  whether  i 
what  he  has  supplied  and  what  he  professed  to  sq$iy 
were  necessary  for  the  young  man ;  whether  he  is 
fact  supplied  them;  and  whether  the  price  which  I* 
charged  in  the  bond,  and  which  he  proposes  to 
charge  now,  were  reasonable,  are  all  questions  of  bd 
to  be  left  to  the  jury.  If  they  were  propoiy Icftto 
the  jury,  and  it  cannot  bo  said  that  the  j^J*J 
answered  them  wrongly,  then  the  plaintiff  hasms* 
out  his  case. 

It  is  said  that  the  judge  misdirected  the  jniy  heft 
In  what  did  the  misdirection  consist?  Mr.  Gosld 
complains  that  there  was  not  a  sufficient  directna. 
That  is  a  most  difficult  point  to  make  out  whenyos 
ask  for  a  new  trial.  On  that  ground  it  has  hea 
often  said,  and  particularly  by  Hartin,  B.,  tw 
non-direction  is  not  misdirection,  unless  it  goes  to  w 
length  of  making  what  the  judge  has  directed  a  i^ 
dir^tion.  How  can  that  be  said  in  this  case  ?Wi 
have  read  the  questions  which  the  judge  left  hat 
They  seem  to  be  questions  which  develop  every  poffi 
of  the  case,  and,  tlierefore,  the  only  objection  csn  » 
that  the  summing  up  was  too  short    I  do  not  thiu 
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tiiat  is  a  fault  in  a  summing  up.  It  is  dear  it  deals 
with  every  point  and  deals  with  iliem  clearly,  but  it 
has  not,  Mr.  Gk>uld  says,  sufficiently  developed  them. 
Well,  a  development  which  is  a  development  by 
len^  very  oft^  mystifies  people  instead  of  keeping 
Uieir  minds  dear.  I  can  see  no  fault  with  the  direction 
in  this  case. 

Upon  the  facts  as  found,  therefore,  this  verdict  is  a 
light  verdict,  properly  procured  by  a  xiffht  summing 
up ;  the  verdict  is  for  the  plaintiff,  ana  this  appeu 
must  be  dismissed. 

Fey,  L.J. — This  is  an  action  upon  an  indenture  of 
apprenticeship  by  which  the  defendant,  an  infant, 
contracted  to  serve  his  master  for  four  years,  and 
farther,  on  attaining  majority,  to  pay  the  sum  of  £300 
as  well  as  the  sum  of  £200  which  should  be  paid  to 
the  master  for  teaching  the  infant  the  trade  of  a 
fumer,  valuer,  and  auctioneer. 

Now  one  point  raised  upon  this  is  the  question 
whether  or  not  this  indenture  was  a  reasonable  and 
proper  one,  and  the  jury  found  that  the  arrangement 
was  a  necessary  one  for  the  defendant  if  he  wished  to 
learn  the  trades  of  auctioneer,  valuer,  and  farmer, 
which  am)arently  he  did;  and  they  fotmd,  further, 
that  the  deed  of  apprenticeship  was  a  proper  arrange- 
ment for  the  defendant  to  have  enterea  into. 

Now  is  there  anything  in  the  case  which  ought  to 
lead  us  to  say  that  the  verdict  was  arrived  at  without 
evidence  or  against  the  weight  of  evidence  ?  On  the 
contrary,  it  seems  to  me  to  be  a  most  reasonable  and 
proper  findins.  The  deed  of  apprenticeship  has 
nothing  remarkable  about  it,  with  one  exception — t.c, 
the  contract  of  the  infant  to  pay  part  of  the  money, 
which  is  certainly  an  unusual  circumstance.  One 
oBually  finds  that  the  father  and  friends  of  l^e  infant 
pay  it  at  once.  But  the  circumstances  of  the  present 
case  are  rather  peculiar.  There  is  an  infant  wno  is  in 
expectation  of  receiving  some  £4,000  on  attaining  his 
majority — a  small  sum  of  money  which  I  cun  afraid 
has  led  to  his  being  idle  during  his  apprenticeship — 
and  his  mother  was  not  in  a  condition  in  which  to 
find  the  whole  of  his  premium.  Neverthdess  she  was 
extremdy  desirous  that  he  should  be  apprenticed  to  the 
plaintiff,  who  appears  to  have  been  a  person  who  would 
advance  his  interests  in  life.  I  can  find  nothing  in 
the  apprenticeship  deed  which  is  objectionable,  ft  is 
quite  fine  it  is  unusual  for  a  master  to  sue  an  infant 
^on  a  contract  to  pay  any  portion  of  the  premium, 
^t  is  because,  as  I  have  already  observed,  it  is 
nniisud  for  such  a  contract  to  be  entered  into. 

Now  the  next  question  is  this :  Assume  the  deed  to 
be  a  reasonable  and  proper  one,  can  an  action  be 
maintained  on  a  covencmt  to  pay  for  it  by  the  person 
who  has  done  the  service  against  the  infant  r  The 
point  seems  to  me  reidly  to  turn  entirdy  upon  the 
passage  in  Coke  upon  Littleton  whidb  the  Master  of 
the  Rolls  has  read.  Coke  having  laid  down  the 
general  proposition  of  the  inability  of  an  infant  to 
wnd  himself,  says  there  are  some  exceptions.  **As 
an  infant  may  bmd  himself  to  pay  for  his  necessarv 
J^ftit,  drinke,  appardl,  necessary  phvsidce,  and  such 
other  necessaries,  and  likewise  for  his  good  teaching 
w  mstniction,  whereby  he  mav  profit  himself  after- 
^^J^ds;  but  if  he  binde  himself  m  an  obligation  or 
othw  writing  with  a  penalty  for  the  payment  of  any 

V  ^»  that  obHpataon  shall  not  bind  him." 

*^9^»  i»  tbe  nrst  place,  I  desire  to  express  my 
^nnion  that,  with  regard  to  teaching  and  instructions, 
atthongh  it  includes  the  teaching  and  instruction  of  a 
pade  or  business,  it  is  not  necessarily  confined  to 
^"awuction  in  trade.  I  should  he  sorry  for  it  to  be 
^posed  that  a  literary  or  sdentific  education,  which 
"^^t  lead  him  to  occupy  a  position  of  great  respect- 
*wuty  or  emolument  m  any  of  the  learned  profes- 


sions, mav  not  come  within  the  language  of  Coke*- 
It  would  pe  a  case  ihea  of  *'  teaching  or  instruction 
whereby  he  might  profit  afterwards."  The  interesta> 
of  the  State  as  wdl  as  those  of  the  individual  require 
him  to  recdve  an  education  of  a  kind  whereby  he* 
may  profit. 

I  would  next  observe  that  the  very  language  of 
Coke  implies  that  it  is  upon  a  single  covenant  that 
an  infant  might  be  made  resi>onsible.  It  is  quite 
true  he  does  not  say  so  in  express  words.  Now  that 
it  was  true  that  an  infant  might  be  sued  npon  a  bond 
without  a  penalty  is  maintained  by  Hargrave's 
comment  which  has  been  alluded  to.  That  comment 
is  based  upon  distinct  authorities,  one  in  the  reign  of 
Charles  I.,  and  the  other  in  the  reign  of  Charles  11.- 
The  first  is  Pickering  v.  Ounningy  Palmer,  528,  in  which, 
referring  to  an  earlier  case  in  the  rdgn  of  James  I.^ 
Whittinghamv,  Hill,  Cro.  16  Jac.  I.  494,  it  was  deter- 
mined t^t  a  bond  taken  for  necessaries  of  an  infant 
was  good.  In  Charles  U.'s  reign  the  same  proposition 
was  the  basis  of  a  judgment  of  the  court  m  tne  case 
of  Bus9€U  V.  Lee,  which  was  a  case  of  a  single  bill,  that 
is  to  say,  upon  an  obligation  without  a  penalty,  and 
there  it  was  hdd  to  be  good.  It  is  quite  true  ihab 
that  was  an  action  for  necessaries  and  not  for  educa- 
tion, but  it  was  already  clear  that  education,  whether 
it  be  or  be  not  strictly  a  necessary,  as  likely  to  lead  to- 
the  future  profit  of  an  infant,  comes  within  the  same- 
rule  of  law.  In  fact,  I  think  it  must  be  admitted 
to  be  a  necessary  now  after  Pickering  v.  Gunning, 
That  action  was  one  against  an  infant  for  diet,  lodg-^ 
ing,  washing,  clothing,  and  schooling,  and  one  of 
the  judges  declined  to  find  with  rega^  to  schooling 
"  qud  a  necessary,"  to  which  another  of  the  judges, 
Doddridge,  J.,  replied  in  a  somewhat  quaint 
mixture  of  Norman  French  and  Latin:  —  "Et 
cement  schooling  n'est  necessary  en  primier  degree  al 
son  esse,  est  en  second  al  son  bene  esse,  car  est  pur 
son  profit.  Car  omne  quod  est  utile  est  aliquande 
necessarium."  Therefore  there  is  no  doubt  at  all 
that  education  is  a  necessary. 

Those  are  the  older  authorities.  As  the  Master  of 
the  Bolls  has  pointed  out,  there  are  also  other  cases, 
all  of  which  insist  upon  the  old  law  as  being 
the  present  law.  Therefore  there  seema  to  me  to  be 
no  doubt  whatever  that  upon  a  single  bond  or  cove- 
nant an  infant  might  bind  himsdf  to  pay  for  his 
schooling  and  education,  provided  that  the  trans- 
action is  a  reasonable  one. 

Now  the  only  authority  which  can  be  presented  in 
any  way  as  creating  any  doubt  with  regard  to  this- 
condusion  is  the  case  of  Qylhert  v.  Fletcher.  That 
case  is  one  which  shows  that,  under  an  indenture  o& 
apprenticeship  by  which  the  apprentice  covenanted  to 
serve  his  master,  on  the  covenant  to  serve,  the  master 
cannot  sue.  I  ought  to  add  that  there  is  a  subse- 
quent decision  in  equity  which  shows  that  the  same 
nile  applies,  and  that  no  relief  can  be  obtained  in 
equity.  Now  the  reason  for  this  dedsion  is  not  to  bo 
found  in  the  decision  itsdf.  I  have  a  strong  sus- 
pidon  that  the  case  rests  upon  two  facts,  the  one  that 
by  common  law  the  master  has  got  considerable 
powers  of  correction,  and  in  a  certain  sense  the  cus- 
tody of  his  apprentice,  and  therefore  it  is  thought  the 
enforcing  of  the  obligation  to  serve  might  prejudice 
his  right  with  regard  to  a  negligent  apprentice,  and, 
secondly,  that,  by  very  early  statutes  power  was 
given  to  justices  of  the  peace  to  deal  with  recaldtrant 
apprentices,  and  it  seems  to  me  that  it  was  thought 
to  be  better  to  leave  to  the  master  this  power  diner 
of  domestic  correction  or  of  haling  the  OTOuder  before 
the  justices,  rather  than  of  suing  upon  his  covenant. 
That  case  is,  however,  an  exception  to  the  general 
rule  that  on  infant  may  be  sued  for  a  covenant  to^ 
teach  or  ioBtmct  an  apprentice  when  it  is  for  his^ 
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benefit,  and  does  not  afiPect  the  law  as  to  the  liability 
■  of  an  infant  on  a  covenant  to  pay  for  his  education. 

It  is  said  that  the  master  did  not  do  his  duty  in 
transferring  the  latter  portion  of  the  infant's  time  or 
services  from  the  businesses  of  valuing  and  auctioneer- 
ing to  that  of  farming.  I  can  see  nothiag  whatever  in 
the  observation.  It  seems  to  me  that  this  was  a  wise 
and  reasonable  thing  when  he  found  that  the  appren- 
tice disliked  auctioneering  and  valuing,  and  I  think 
that  the  defendant  is  the  only  person  who  could 
blame  himself  in  not  having  derived  more  benefit 
from  these  indentures  than  he  did.  On  the  other 
points  I  entirely  agree  with  the  Master  of  the  Bolls. 

.  Lopes,  L.J. — I  do  not  propose  to  cite  the  different 
authorities  which  have  been  mentioned.  I  shall  be 
content  with  saying  that  a  careful  investigation  of 
those  authorities  appears  to  me  to  establish  this — 
namely,  that  an  infant  can  be  sued  on  his  single  bond 
— ^by  which  I  mean  a  bond  without  a  penalty — for 
necessaries,  provided  it  is  shown  that  what  is  sued  for 
is  a  necessary,  €uid  the  charge  made  for  it  is  a  reason- 
able chcurge.  I  believe  that  to  be  the  result  of  the 
authorities,  and  I  am  satisfied  with  stating  the  law  in 
that  form. 

The  authorities  also  establish  this :  that  education 
may  in  certain  circumstances  be  a  necessary.  Whether 
it  is  a  necessary  will  always  be  a  question  for  a  jury ; 
and  whether  the  particular  kind  of  education  is  a 
necessary  will  also  be  a  question  for  a  jury.  In  deter- 
mining whether  it  is  a  necess€ury,  and  in  determining 
whether  the  particular  kind  of  education  is  a 
necessary,  the  station  of  Ufe,  the  means  of  the  person 
in  question,  and  all  the  circumstances  of  the  case  will 
have  to  be  considered. 

Now,  that  being  so,  I  will  apply  the  law  as  I 
understand  it  to  the  present  case.  It  bcdng  clear  that 
the  infant  can  be  sued  upon  his  covenant  in  this  case, 
the  first  question  that  had  to  be  considered  was  this : 
whether  the  particular  education  which  was  provided 
for  by  this  deed  was  a  necessary?  The  jury  had 
evidence  before  them  with  regard  to  the  means  of  the 
young  man,  his  position  in  life,  and  what  was  desired 
for  him,  and  what  it  would  be  reasonable  for  him  to 
do ;  and  having  that  evidence  before  them  (there  is 
evidence  both  ways)  they  came  to  the  conclusion,  as  I 
think  they  were  fully  justified  in  doing,  that  this 
particular  education — viz. ,  the  education  which  would 
enable  him  to  be  a  valuer,  auctioneer,  and  farmer — was 
necessary  for  him.  A  great  deal  was  said  by  Mr. 
Gould  in  regard  to  this  triple  kind  of  education,  these 
three  kinds  of  lines  which  he  was  to  follow — 
Auctioneering,  valuing,  and  farming.  I  can  see 
nothing  unreasonable  in  that  he  would  learn  all  those 
different  things,  and  it  would  be  for  him  in  after  life 
to  determine  which  of  them  it  would  be  most 
advantageous  for  him  to  follow.  It  was  said  by  Mr. 
Gould  that  the  auctioneering  and  valuing  were  relin- 
quished and  the  farming  was  taken  to,  and  that  was 
a  breach  of  the  agreement  by  the  master.  I  cannot 
agree  with  him  at  all  in  that.  It  seems  to  me  a  most 
reasonable  thing.  If  this  young  man  thought  he  had 
learned  enough  of  the  auctioneering  and  valuing,  or 
did  not  care  to  follow  those  particular  pursuits  and 
preferred  farming,  it  seemea  to  me  to  be  a  most 
reasonable  thing  on  the  part  of  the  master  to  transfer 
the  youth  to  the  farming  branch. 

Another  question  that  the  jury  had  to  consider — 
where  again  there  was  eviaence  both  ways — was 
whether  the  amount  of  the  premium  that  was  to  be 
paid  was  a  reasonable  one,  and  they  came  to  the  con- 
clusion that  it  was.  I  think  they  were  fully  justified 
in  that  conclusion.  There  was  evidence  upon  which 
they  might  so  find.  So  far  from  thinking  any  con- 
dutiom&Ley  arrived  at  on  this  matter,  or  with  regard 


to  the  necessity  of  the  particular  education  in  qiiestiai, 
unreasonable,  I  do  not  hesitate  to  say  tiiat  if  I  hid 
been  on  the  jury  I  should  have  formed  the  sane 
opinion  that  they  did. 

The  only  one  other  observation  which  I  desire  to 
make  is  that  the  decision  in  this  case  does  not  in  anj 
way  militate  with  the  decisions  which  have  been 
brought  to  our  notice  with  respect  to  a  breach  of  con* 
tract  on  the  part  of  the  apprentice  to  serve,  such  m 
Gylhert  v.  Fletcher  and  other  cases.  In  mv  opinoD 
there  was  no  fault  to  be  found  with  the  diroctkn 
of  the  judge,  and  there  was  evidence  upon  vhich 
the  jury  were  justified  in  finding  as  they  did.  I 
think,  ^erefore,  this  motion  should  be  dismissed. 

Lord  ESHER,  M.R. — I  do  not  mean  at  all  to  diiler 
from  what  Fry,  L.J.,  has  said  about  the  education. 
It  is  not  merely  education  for  a  trade.  I  did  not 
mean  to  exclude  all  other  education. 

Appeal  dismissedi 

Solicitors  for  the  appellants,  Tort  <fc  Co.,for.4iwifOT 
<fc  TroUeTy  Lincoln. 

Solicitors  for  the  respondent.  Page  &  Scorer,  lanoobi 


From  Prob.  Div.  &  Adm.  Div.  March  24, 

Michell  v.  Michell.  (a.) 

Married  woman — Restraint  on  anticipation — RestUaiiat 
of  conjugal  rights — Settlement  of  wife's  proptri^  for 
husband's  benefit — Jurisdiction — Matrimonial  Cmm 
Act,  1884  (47  i  48  Vict,  c.  68),  s.  3. 

The  court  has  no  jurisdiction  under  section  3  of  tie 
Matrimonial  Causes  Act,  1884,  to  order  a  settiemnttoh^ 
made  on  the  husband  of  property  of  the  wife  vhid  u 
subject  to  a  restraint  against  anticipation. 

Swift  V,  Swift,  15  P.  D,  118,  [18»1]  P.  129,  3S 
ir.  p.  Dig.  86,  explained. 

Norris  v.  Norris,  6  W.  P.  640,  27  L.  J.  P.  <fc  3r.  T2, 
approved. 

Appeal  from  Jeune,  J.  , 

The  husband,  the  present  respondent,  had  obtamed 
a  decree  against  his  wife,  the  present  appellant,  for  i 
restitution  of  conjugal  rights,  and  the  wife  bd 
refused  to  obey  this  decree. 

The  husband  then  applied,  under  section  3  of  47  c 
48  Vict.  c.  68,  for  a  settlement  of  the  wife's  sepswie 
property  for  the  benefit  of  himself. 

Prior  to  her  marriage  with  the  present  respondent, 
the  whole  of  tiie  wife's  property  was  settled  on  tru^ 
to  pay  the  income  to  the  wife  for  her  separate « 
without  power  of  anticipation,  and  after  her  death® 
trust,  as  to  part  of  the  capital,  for  the  children  of  the 
wife  by  a  former  husband,  and  as  to  the  rest  of  t« 
capital  on  trust  for  the  children  of  the  second  mtf- 
riage,  and,  in  default  of  such  children,  on  trust  te 
the  children  of  the  first  marriage. 

Jeune,  J.,  overruled  an  objection  taken  on  hehafloj 
the  wife  that  the  court  had  no  jurisdicticn  to  d» 
with  the  wife's  property  which  was  subject  to  » 
restraint  against  anticipation,  and  he  directed  aseWe- 
ment  to  be  made  under  which  a  portion  of  the  wife « 
income  was  to  be  paid  to  the  husband. 

The  wife  appealed. 

Inderwick,  Q.C.,  Bankes,  and  Lewis  Thomas,  ki^ 
appellant.— There  is  no  power  to  interfere  with  exit- 
ing, marriage  settlements  except  in  cases  where  tw 

(a.)  Reported  by  M.  J.  Blaeb,  Esq.,  Barrister^ 
L&w, 
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marriage  is  put  an  end  to  :  Xorris  v.  NorriSy  6  W.  B. 
ew,  27  K  J.  P.  &  M.  72  ;  20  &  21  Vict.  c.  85,  8.  45 ; 
22  &  23  Vict.  c.  61,  8.  5  ;  47  &  48  Vict.  c.  68,  8.  3.  A 
married  woman  cannot  by  any  conduct  on  her  part 
mit  an  end  to  the  fetter  against  anticipation :  Hyde  v. 
Hydey  36  W.  R.  708, 13  P.  D.  166 ;  In  re  Glanvill,  34 
W.  R.  309,  31  Ch.  D.  532;  In  re  Andrews,  34  W.  R. 
62,  30  Ch.  D.  159 ;  In  re  Keane,  19  W.  R.  1025,  L.  R. 
12  Eq.  115.  In  Swift  v.  Swi/t,  15  P.  D.  118,  [1891] 
P.  129,  38  W.  H,  i)ig.  86,  the  final  order  did  not 
necessarily  interfere  with  property  subject  to  a 
restraint  on  anticipation. 

Bayfard,  Q.C.,  and  Veaey  Fttzgerald,  for  the  respond- 
ent.— There  is  nothing  in  Swi/i  v.  Swift  to  show  that 
the  order  was  confined  to  property  not  subject  to  a 
restraint  against  anticipation. 

They  also  cited  Seatle  v.  Seatle,  30  L.  J.  P.  &  M. 
216,  9  W.  R.  Div.  Di^,^.  18. 

Ldtdley,  Ij.  J. — The  appeal  must  be  allowed.  The 
question  is  an  important  one  in  consequence  of  the 
frequency  of  clauses  against  anticipation  inserted  in 
marriage  settlements.  The  history  of  the  legislation 
on  the  subject  makes  it,  to  my  mind,  impossible  to 
.  uphold  the  decision  of  Jeune,  J. 

There  are  three  Acts  of  Parliament  which  we  haye 
to  consider.  The  first  is  the  Act  of  1857  (20  &  21 
Vict.  c.  85),  which  applies,  not  only  to  divorces,  but 
to  judicial  separations  in  which  the  wife  continues  to 
be  a  wife ;  and  section  45  enacts :  [The  Lord  Justice 
read  the  section,  and  continued : — ]  That  section 
was  judicially  considered  in  Norria  v.  Norris,  and,  as 
I  imderstand  that  decision,  it  was  this,  that  the  court 
could  not,  under  that  section,  alter  an  existing  mar- 
riage settlement,  and  could  not  deprive  a  wife  of  the 
protection  enjoyed  by  her  under  a  clause  restraining 
ner  from  anticipation.  It  is  quite  obvious  that 
you  do  alter  the  settlement  if  you  strike  out  that 
clause,  or  if  you  override  it,  or  do  anything  what- 
ever which  frees  the  married  woman  from  the  fetter 
which  is  imposed  by  that  clause.  This  being  the 
interpretation  put  on  the  language  of  the  section, 
and  the  power  of  the  court  being  fettered,  and, 
M  the  legislature  thought,  unduly  fettered,  the 
power  of  the  court  was  enlarged,  in  1859,  by  22  &  23 
Vict.  c.  61,  and  enlarged  by  terms  which,  it  is  agreed 
on  all  hands,  enables  the  court,  in  cases  falling  within 
section  5  of  that  Act,  to  override  clauses  against 
anticipation.  But  observe  that  that  enlarged  power 
IS  only  given  where  a  wife  ceases  to  be  a  wife — ^viz., 
after  a  final  decree  of  nullity  of  marriage  or  dissolu- 
tion of  marriage ;  and  when,  therefore,  according  to 
the  ordinary  doctrines  of  the  Court  of  Chancery,  she 
would  be  free  from  the  restraint  against  anticipating 
her  income, 

Now  we  come  to  the  third  Act,  the  47  &  48  Vict,  c 
68,  which  is  the  Act  we  have  to  deal  with  here.  This 
Act  applies  where  there  has  been  an  order  for 
restitution  of  conjugal  rights — i.e. ,  where  the  wife  does 
oot  cease  to  be  a  wife,  but,  on  the  contrary,  remains 
as  nrnch  a  wife  as  ever ;  and  in  that  case  it  is  very 
curious  to  observe  that  the  Legislature  has  adopted, 
not  the  wider  language  of  the  Act  of  1859,  but  the 
narrow  language  of  the  Act  of  1857. 

We  cannot,  consistently  ^vith  the  ordinary  prln- 
^ples  which  Kuide  us  in  interpreting  Acts  of  Parlia- 
nient,  hold  that  this  A'jt  does  more  than  was  done 
nnder  the  first  Act.  We  cannot  say  that,  having 
^^id  to  the  history  of  this  le^;islation,  the  court  has 
power  to  vary  the  settlement  m  this  sense — ^namely, 
|o  strike  out  of  it  that  clause  which  restrains  ^e  wife 
trom  anticipation,  or  to  make  her  make  a  settlement 
.  Jnich  is  inconsistent  with  the  continued  existence  of 
thatdanse. 

^en  we  oome  to  the  authorities  they  will  be 


found,  subject  to  what  I  shall  say  as  to  Swift  v. 
Swifty  to  be  perfectly  consistent  with  that  view. 
Seatle  v.  Seatle  is  certainly  not  inconsistent  with  it, 
because  in  that  case  I  cannot  find  that  there  was  any 
clause  restraining  anticipation ;  and  it  is  quite 
obvious,  to  my  mind,  that  when  a  married  woman 
has  a  life  income  which  she  can  do  what  she  likes 
with,  and  can  assign  and  incumber,  the  court  has 
power  to  make  her  resettle  that,  and  make  her  do 
what  it  wishes.  Seatle  v.  Seatle,  therefore,  does  not 
throw  any  light  on  the  question.  Swift  v.  Swift 
does,  and  I  cannot  understand  Swift  v.  Swift  except 
in  one  way.  I  think  that  when  Butt,  J. ,  made  tne 
first  order  in  that  case  he  was  under  the  impression, 
as  his  laufi^age  shows,  that  if  the  wife  had  the 
income,  it  aid  not  much  matter  whether  it  was  under 
a  fetter  or  not ;  but  when  we  pursue  that  case  to  see 
what  was  done,  we  find  that  finally  nothing  was  done 
inconsistent  with  the  view  which  1  now  take,  because 
in  Swift  V.  Swift  the  wife  had  two  incomes  :  she  had 
an  income  of  £300  a  year,  which  she  was  free  to  do 
what  she  liked  with  during  her  life ;  she  had  also  an 
income  of  £500  a  year,  as  to  which  ^e  was  restrained 
from  anticipation.  The  final  order  was  that  she 
should  make  a  settlement  of  something  under  £300  a 
year — an  order  which  could  be  complied  with  con- 
sistently with  the  existence  of  the  clause  restraining 
her  from  anticipation.  So  that  when  we  come  te  look 
at  Swift  V.  Swift  froiD.  first  to  last  we  do  not  find 
that  any  order  was  there  made  which  was  incon- 
sistent with  the  view  which  I  have  been  compelled  to 
take  of  this  Act  of  Parliament.  It  does  not  appear 
that  Jeune,  J.,  was  acquainted  with  the  final  order  in 
Swift  V.  Swift,  His  observations  are  based  on  the 
judgment  of  Butt,  J.,  in  the  early  part  of  that 
Htifi^tion — ^the  subsequent  order  throws  a  g^at  deal 
of  light  upon  it. 

I  can,  therefore,  find  no  case  which  is  really  in- 
consistent with  the  view  I  «un  expressing;  but,  on 
the  other  hand,  there  are  cases  which  are  consistent 
with  that  view,  and  which  I  do  not  think  are  con- 
sistent with  any  other  view.  I  mean  the  decisions 
in  the  sequestration  case  of  Hyde  v.  Hyde  and  In  re 
Olanvill,  which  go  the  whole  length  of  saying  that 
the  court  had  no  power,  except,  indeed,  under  the 
Conveyancing  Act,  which  does  not  apply  here,  to  do 
anything  to  deprive  the  wife  of  the  protection  which 
is  thrown  around  her  by  clauses  of  this  description. 
The  appeal  must  be  allowed. 

BowEN,  L.  J. — I  am  of  the  same  opinion.  We  must 
recollect  that  after  the  20  &  21  Vict.  c.  85  had  been 
passed,  which  conteined  a  section  i"?i  pari  materia,  and 
in  very  similar  language  to  this,  the  case  of  Norris  v.. 
Norris  was  decided,  by  which  the  court  refused  to 
alter  the  marriage  settlement,  and  said  that  langpia^e 
like  that  gave  the  court  no  power  to  alter  it ;  and, 
further,  that  by  22  &  23  Vict.  c.  61  power  was  given 
to  the  court  expressly  to  do  that,  in  a  limited  class  of 
cases  only,  where  nullity  or  dissolution  of  marriago 
had  been  decreed.  When,  therefore,  we  find  the  third 
Act  of  Parliament,  47  &  48  Vict.  c.  68,  going  back  to 
the  language  of  the  first  Act,  when  dealing  with  a 
class  of  cases  which  are  not  cases  of  nullity  or  dis- 
solution of  marriage,  but  where  the  marital  tie  still 
exists,  it  would  be  doing  violence  to  all  the  rules  of 
construction  to  suppose  that  we  ought  to  place  ujson 
the  lang^uage  of  the  last  Act  any  other  construction 
than  thatr^ich  was  placed  upon  the  same  language 
by  the  court  in  Norris  v.  Norris, 

That  such  was,  in  fact,  the  construction  nlaoed  by 
Norris  v.  Norris  upon  the  first  Act  seems  plain  when 
we  refer  to  the  case,  and  especially  by  the  fight  which 
was  shed  upon  it  by  the  note  in  the  report  (27  L.  J- 
P.  &  M.,  at  p.  13),  which  cites  TowWc  v.  TouA^  a  case 


THE  WEEKLY  REPOBTER.  [A-g.i5.ian.]  Vol.  XXXK. 


CoiTBT  OF  Appeal. 


MiCHELL  V.  MiCHELL.— In  BE  CbAWSHAY. 


High  Goukt. 


decided  before  Lord  Campbell  in  the  Appeal  Court  on 
the  13th  of  May,  1858,  in  which  Lord  Campbell  again 
says :  *'  The  point  has  been  considered,  and  the  court 
are  of  opinion  they  have  no  power  to  alter  mairiaffe 
settlements."  That  is,  therefore,  the  way  in  which  t£e 
law  stands  upon  the  Ajct  of  Parliament  alone.  But  I 
think,  besides  that,  there  is  every  reason  for  suppos- 
ing that  the  Act  of  Parliament  may  have  been  de- 
:8ignedly  intended  to  do  something  short  of  enabling 
the  separate  property  of  a  married  woman,  where 
there  was  a  fett^  upon  anticipation,  being  brought 
within  the  purview  of  that  section.  It  is  contrary  to 
the  principles  of  this  court,  and  of  any  court  in  this 
kingdom  which  deals  with  a  woman's  property  (un- 
less the  statute  has  expressly  given  them  powerj,  that 
a  woman  should  be  enabled  by  her  own  conauct  to 
discharge  herself  from  the  fetter  imposed  by  the  re- 
;8traint  upon  anticipation  of  her  income.  That  has 
been  pointed  out  in  case  after  case — as,  for  example, 
in  /n  re  Glanvill,  and  in  the  Court  of  Appeal  in  Byde 
V.  Hyde,  where  the  court  refused  to  allow  a  seques- 
tration to  issue  although  a  married  woman  was  in 
contempt. 

As  to  the  other  authorities  cited — ^viz.,  SeaH^  v. 
Seaile  and  Swift  v.  Swift — ^very  clear  observations 
have  been  made  upon  them  by  my  learned  brother, 
and  I  say  nothing  more. 

Ka.y,  L.  J. — It  seems  to  me  that  the  legislation  in 
matrimonial  cases  is  not  only  perfectiy  consistent  in 
fill  the  three  Acts  which  have  been  cited,  but  that  it 
OS  very  reasonable,  and  evidentiy  very  carefully  and 
cautiously  worded. 

The  first  Act  apphes  either  to  a  case  of  dissolution 
of  marriage  or  to  a  case  of  judicial  separation,  and  in 
either  case  it  gave  power  to  the  court  to  make  a 
settlement  for  the  benefit  of  the  husband  and  children, 
where  the  wife  was  in  fault,  of  property  of  the  wife. 
But  it  did  not  refer  in  any  way  to  marriage  settle- 
ments or  to  altering  marriage  settiements. 

Then  came  the  case  of  Norris  v.  Norris,  where  the 
language  of  the  judges  is  very  shortiy  reported,  but 
which  was  a  case  in  which,  having  decreed  dissolution 
of  marria^,  Lord  Campbell,  then  presiding  in  the 
Matrimonial  Court,  after  consideration,  decku^  that 
*'  as  regards  marriage  settiements  we  think  we  have 
no  power  to  deal  with  them  in  any  way."  We  have 
not  got  the  facts  of  that  case  before  us  very  com- 
pletely, but  it  is  obvious  from  the  language,  that 
what  the  court  was  asked  to  do  was  in  some  way  to 
interfere  with  the  marriage  settiement.  Therefore, 
I  have  come  to  the  conclusion  that  it  was  a  case  in 
which  the  wife  was  imder  the  marriage  settiement 
restrained  from  anticipation,  and  the  court  was  asked, 
notwithstanding  that  restraint,  to  deal  with  the 
interest  which  she  had  under  the  marriage  settle- 
ment. That  very  probably  is  so.  But  whether  that 
was  so  or  not,  then  came  the  second  Act,  the  Act  of 
1859,  which  did  not  apply  to  a  case  where  the 
vinculum  of  matrimonv  remained,  but  where  it  was 
broken;  and  it  provided  that  where  there  was  an 
absolute  dissolution  of  marriage,  the  court  in  that 
•case,  and  in  that  case  only,  might  deal  with  the 
mairiage  settiement  and  alter  it  for  the  benefit  of  the 
iatmer  husband  and  children. 

Then  came  the  third  Act,  which  does  not  deal  at  all 
with  the  case  of  dissolution  of  marriage,  but  deals 
with  a  case  in  which  there  has  been  an  order  for 
restitution  of  conjugal  rights,  or  where  there  is  an 
application  for  restitution  of  conjugal  rights  by  the 
husband,  and  there  the  court  is  empowered,  not  to 
-interfere  with  the  marriage  settiement,  but,  adopting 
the  language  of  the  first  Act,  it  is  empowered  to  make 
a  settiement  out  of  the  property  of  the  wife. 

Therefore,  it  seems  to  me,  as  I  have  said,  that  the 


Legialatnre  has  very  carefully  limited  the  power  d 
interfering  with  marriage  settlements  to  the  sole  oaie 
where  a/dissolution  of  marriage  has  been  decnei 
Accordingly,  in  this  present  case,  there  baring  bea 
no  dissouition  of  mairiage,  but  it  being  a  CMe  of 
decree  for  restitution  of  conjugal  rights,  the  ooozt  bv 
no  power  whatever  to  interfere  with  the  msizttge 
settlement. 

I  have  no  doubt,  from  the  language  of  Jemu,  J^ 
that  he  felt  the  difficulty,  and  only  thought  thttk 
was  bound  by  the  decision  of  Swift  v.  Swift;  bat 
whether  the  original  language  of  Butt,  J.,  meant  that 
he  had  power  to  interfere  with  the  marriage  Getde- 
ment  or  not,  it  is  dear  that  the  final  order  nude  in 
that  case  by  Hannen,  P.,  was  one  which  did  not,  or 
need  not,  mterfere  in  any  way  with  the  maniage 
settiement,  because  the  only  amount  directed  to  it 
settled  might  have  been  supplied  out  of  fundi  to 
which  the  wife  was  entitled,  and  in  Tesget^  of  wtiA 
there  was  no  restraint  upon  anticipatioQ  at  iD. 
Hannen,  P.,  determined  that  all  the  court  would  do 
under  the  Act  of  1884  was  to  direct  a  settiement  tote 
made,  and  he  directed  a  settlement  to  be  made  of  w 
much  of  the  wife's  income.  Now  that  settlemeic 
could  perfectly  have  been  made  without  in  tiie  leitf 
degree  interfering  with  the  income  as  to  whichtlia 
married  woman  was  restrained  from  antic^MtioiL  It 
is  impossible,  therefore,  to  treat  Swift  v.  Svift  a 
being  a  decision  that  the  court  had,  under  the  Ad  of 
1884,  any  power  to  alter  a  marriage  settlement  Vf 
settlhig  that  part  of  the  wife's  property  as  to  whiA 
she  is  restrained  from  anticipation.  ^  If  it  did  m 
decide,  I  confess,  from  my  view  of  this  Act,  I  diooH 
be  entirely  unable  to  agree  with  it. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Ingram,  HarriM^  i 
Ingram, 
Solicitors  for  the  respondent.  Day  <t*  Cather. 


Jose  3 


Wilb  ®ourt  of  3Fu0ttre. 


Chan.  Div.  1 
North,  J.  / 

In  re  Crawshay. 
Walker  v.  Cbawshay.  (a.) 

Settlement— Forfeiture-— Life  inierea—Fromo/orcaiff 
on  alienation — Agreement  to  settle — SetOemefd  f^ 
suant  thereto. 

By  an  agreement  for  a  tetUement  ma^  t»  <»' 
templation  of  marriitge,  C<,  agreed  that,  ^/^  * 
marriage  should  have  been  solemnized,  a  *^^jj*j" 
sJiould  be  executed,  whereby  any  moHey$  and  prtfpf^ 
which  he  sJiould  receive  and  be  entitled  to  w»dxT  m 
will  of  his  mother,  should  be  settled  in  trial  for  W 
wife  for  life,  then  for  himself  for  life,  then  /or  w 
children  of  the  marriage.  The  marriage  took  jila(f^  *» 
a  settlement  was  subsequently  executed  puriwuU  to  * 
agreement.  The  mother,  having  under  Her  father* ^  w*  • 
power  to  appoint  a  sum  of  money  among  her  chudrt^ 
appointed  by  toill  a  part  thereof,  to  be  hdd  upon  <rai|/f 
C.  for  his  life,  subject  to  a  proviso  for  the  ceiter  of  M 
life  interest  if  he  should  at  any  time  assign,  chary,  ^ 
otherwise  dispose  of  it,  or  attempt  so  to  do. 

Held,  that  the  agreement  and  settlement  did  net  a^ 

(to.)  Eeported  by  Abthttb  Lawrekck,  Esq.,  Barristtf^ 
at-Law, 
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In  KE  CitAVSHAY. 


High  Couet. 


to  the  life  interest  of  C,  tuhich  Tie  was  incapable  of 
€issi€^tng,  and  that  the  forfeiture  intended  to  he  avoided 
hacl  not  iakenplace. 

OTigin&tm^  summons. 

Tlie  question  to  be  determined  was  whether  the 
defendant  Codrington  Fraser  Crawshayhad,  by  irirtue 
of  an  agreement  made  in  contemplation  of  his  mar- 
riagpe,  or  the  settlement  made  in  pursuance  of  it,  so 
assigned  or  otherwise  dealt  with  his  interest  in  a 
sum  of  £15,000  New  Consols  as  to  cause  a  forfeiture 
of    all  interest  therein,  under  a  proviso  in  his  mother's 

By  his  will,  dated  the  21st  of  October,  1865,  "William 
Crawshay  bequeathed  the  sum  of  £150,000  £3  per 
Cent.  Ck}nsolidated  Annuities  to  trustees  upon  trust 
to  pay  the  dividends  to  his  daughter,  Jessy  Craw- 
shay,  during  her  life  for  her  sole  and  separate  use, 
and  after  her  decease  upon  trust,  as  to  tne  capital, 
for  such  child  or  childr^  of  his  said  daughter  Jesse 
as  she  should  by  deed  or  will  appoint,  and  in  default 
of  such  appointment,  upon  trust  for  all  and  every  the 
children  of  his  said  daughter,  in  equal  shares. 

The   testator   also    fequeathed  a  further  sum  of 
£10,000  to  his  said  daughter  Jesse,  to  be  paid  to  the 
trustees  of  the  above-mentioned  legacy,  upon  the 
same  trusts  as  the  above-mentioned  legacy. 
WiUiam  Crawshay  died  on  ttie  4th  of  Au^st,  1867. 
By   an    agreement   for    a    settlement   dat^   the 
28th    of     September,     1881,     and    made    between 
Godnngton  Fraser  Crawshay  of  the  first  part,  Emily 
Howaid  Cartland  of  the  second  part,  and  George 
Howard  Cartland  and  John  Howard  Cartland  of  the 
third  part,  after  reciting  that  a  marriage  was  intended 
shortly  to  be  solemnized  between  Codrington  Fraser 
Gnwdiay  and  Emily  Howard  Cartland,  and  that 
C.  F.  Crawshay  was  entitled  on  the  death  of  his 
mother,  Jessee  («ic)  Crawshay,  under  a  settlement 
made  upon  her  marriage,  to  a  sum  of  £5,000  or  there- 
abouts,   and   might   also   become    possessed    of    or 
entitled  to  other  property  and  moneys  imder  her  will, 
it  was    witnessed   that   it   was   mutually  declared 
and  agreed  between  the  parties  thereto  that  when 
conveniently  might  be    after   the  solemnization  of 
the    intended     marriage,    or   immediately   upon    a 
request  in  writing  being  made  after  the  solemniza- 
tion of  the  intended  marriage,  an  indenture  of  settie- 
ment  should  be  made  and  executed  whereby  the  said 
warn,    of    £5,000,    **  and    any    further   moneys    and 
property  which  the  said  Codrington  Fraser  Craw- 
shay should  receive  and  be  entiti^  to  under  the  will 
of  his  said  mother  Jessee  Crawshay  as  aforesaid,'' 
should  be  conveyed,  surrendered,  settled,  assigned,  and 
aflsnred  upon  trust  for  Emily  Howard  Camand  for 
her  life  for  her  separate  use,  and  after  her  decease  for 
Codrington  Fraser  Crawshay  for  his  life,  and  after  his 
decease  for  the  children  of  l^e  intended  marriage 

The  marriage  between  Codrington  Fraser  Crawshay 
and  Emily  Howard  Cartland  took  place  on  the  29th 
of  September,  1881. 

By  her  will,  dated  the  29th  of  January,  1885, 
Jeaffv  Crawshay  appointed  that  '*the  principal  sum 
of  £15,000  Consohdated  Annuities,  part  of  the  said 
trust  fund  '* — which  represented  the  said  sums  of 
£150,000  £3  per  Cent.  Consolidated  Annuities  and 
£10,000  over  wnich  she  had  the  power  of  appointment 
under  her  father's  will  as  set  forth  above,  should  be 
held  iipon  trust  that  the  trustees  or  trustee  thereof 
should,  subject  to  a  proviso  thereioafter  contained, 
pay  the  dividends  and  annual  income  thereof  to  her 
son  Codrington  Fraser  Crawshay  during  his  life,  and 
after  his  death  upon  trust  for  his  <3iildren,  as  he 
should  by  ^eed  or  will  or  codicil  appoint,  and  in 
default  of  appointment,  upon  trust  for  aU  or  any  of 
his  children  who,  being  a  son  or  sons,  should  attain 


the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  should  attain  that  age  or  marry; 
such  children,  if  more  than  one,  to  take  in  equal 
shares  as  tenant  in  common.  Hien  there  fol- 
lowed a  proviso  to  this  effect :  "  Provided  and  I 
appoint  and  declare  that  if  my  said  son  Codrington 
Fiaser  Crawshay  shcJl  at  any  time  or  times  assign, 
charge,  or  otherwise  dispose  of  in  the  way  of  antici- 
pation the  annual  income  hereinbefore  directed  to  be 
paid  to  him  during  his  life,  or  any  part  thereof,  or  by 
any  deed  or  writing  attempt  so  to  do,  or  shall  be- 
come bankrupt,  or  shall  have  done  or  committed,  or  shall 
hereafter  do  or  commit,  any  act  or  thing,  or  suffer  or  be- 
come subject  to  any  process  or  circumstances,  whether 
voluntary  or  involuntary  on  his  part,  by  reason  or 
in  consequence  of  which  the  said  annual  income,  if 
belonging  to  him  absolutely,  or  any  part  thereof, 
would  become  legally  payable  to  any  other  person  or 
persons,  then  and  in  either  of  the  said  cases  his  life 
interest  shall  cease  as  if  he  were  dead,  the  subsequent 
trusts  herein  declared  of  the  said  principal  sum  of 
£15,000  being  accelerated,  and  the  said  annual  income 
during  the  remainder  of  his  life,  if  there  shall  be  no 
one  absolutely  entitled  to  the  principal  from  which 
the  same  shall  be  derived,  being  paid  to  or  applied 
for  the  benefit  of  the  person  or  persons  for  the  time 
being  presumptively  entitied  to  such  principal,  accord- 
ing to  their  respective  interests  therein." 

On  the  9th  of  October,  1885,  a  settiement  was 
executed  in  pursuance  of  the  agreement  of  the  28th 
of  September,  1881. 

Jessy  Crawshay  died  on  the  17th  of  July,  1889,  and 
her  will  was  proved  in  the  principal  registry  on  the 
7th  of  August  following. 

The  plaintifiis  were  the  present  trustees  of  a  sum  of 
£15,000  New  Consols  (representing  the  sum  of  £15,000  * 
£3per  Cent.  Consolidated  Annuities). 

The  defendants  were  the  said  Codrington  Fraser 
Crawshay  and  the  two  (infant)  children  of  the  mar- 
riage. 

G.  Murray,  for  the  plaintiffs. 

Bramwell  Davis,  for  Codrington  Fraser  Crawshay. — 
(1)  The  money  in  question  does  not  come  to  Mr. 
Crawshay  under  his  mother's  will  at  all,  but  under 
his  grandfather's,  and  so  it  is  not  caught  by  the 
agreement  or  settiement.  (2)  Assuming  it  does  come 
to  him  under  his  mother's  will,  the  agreement  doea^ 
not  include  life  interests.  (3)  Even  if  it  would  in- 
clude life  interests,  at  any  rate  it  does  not  include  one 
which  was  to  cease  on  any  attempt  to  assign  it. 

He  cited  Brooks  v.  Keith,  9  TV.  R.  565,  1  Dr.  &  Sm. 
462  (see  p.  466) ;  In  re  AllnuU,  Pott  v.  Brassey,  31 W.  E^ 
469,  22  Ch.  D.  275 ;  Davidson's  Prec.  Conv.,  3rd.  ed., 
vol.  3,  pt.  1,  p.  200  n. ;  Coventry  v.  Coventry,  U  W.  R. 
868,  32  Beav.  612;  EwaH  v.  ExoaH,  1  W.  R.  466,  11 
Hare,  276;  White  y,  Briggs,  22  Beav.  176;  Scholfield 
V.  Spooner,  32  W.  R.  910,  26  Ch.  D.  94. 

Beginald  Winslow,  for  the  infant  defendants. — ^The 
property  is  not  within  the  covenant.  (See  judgment 
of  Cotton,  L.J.,  in  Scholfield  v.  Spooner;  Hurst  v. 
Hurst,  21  Ch.  D.,  per  Fry,  J.,  at  p.  286;  Vaizey  on 
Settiements,  I.,  254.) 

North,  J. — The  first  point  taken  in  this  case  was 
that  the  covenant  in  the  agreement  for  a  settiement 
does  not  include  the  £15, WO  in  question,  or  the  life 
interest  in  it,  on  the  ground  that  it  was  not  money 
received  to  which  the  husband  was  entitled  under  his 
mother's  will ;  it  being  said  it  was  only  in  exercise  of 
a  power  contained  in-  her  will,  the  power  being  to  say 
how  the  money  coming  under  another  will  (that  of  the 
grandfather)  was  to  go.  But  it  was  an  exercise  by 
her  of  a  special  power,  and  if  she  had  not  exercised 
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that  special  power  by  her  will  this  £15,000  would  not 
have  gone  tnis  way  at  idl ;  it  would  have  passed  in 
default  of  appointment  and  been  outside  the  case.  It 
is  not  the  case  of  the  mother  exercising  a  general 
power,  but  it  is  a  special  power ;  and  in  my  opinion 
ifc  is  clear  it  came  under  her  will,  because,  if  she  had 
not  made  such  a  will,  the  £15,000  would  never  have 
come  in  this  channel  at  all. 

Then  two  other  points  are  taken.  It  is  said  that  the 
terms  of  the  agreement  for  settlement  are  not  such  as 
to  include  life  interests ;  and,  secondly,  that,  even  if 
they  would,  at  any  rate  they  do  not  include  a  life 
interest  which  can  only  continue  till  the  covenant 
comes  into  play  and  then  cease  to  exist,  and  there- 
fore nothing  can  pass  under  it.  I  do  not  think  it 
necessary  to  deal  with  the  first  of  those  two  questions, 
because,  assuming  that  a  life  interest  would  pass 
under  such  an  agreement,  I  do  not  think  that  a  life 
interest  that  is  killed  by  the  agreement  at  its  birth  does 
pass  at  all.  The  proper  thing  to  do  is,  I  think,  first  of 
all,  to  look  at  the  agreement  for  a  settlement  and  see 
what  that  says.  It  is  an  agreement  for  a  settlement 
made  upon  a  marriage.  It  recites  the  marriage  is 
intended,  and  then  it  recites  that  the  husband  is 
/entitled  to  certain  property,  and  may  become 
possessed  of  other  property  and  money  under  the 
will  of  his  mother.  Then  the  agreement  is  that  he 
will,  upon  a  certain  request,  execute  a  settlement. 
*  *  In  consideration  of  the  intended  mfirriage  and  for 
making  some  provision  for  his  intended  wife  and  the 
issue  of  the  marriage,  it  is  agreed  that  ho  will  upon 
request  execute  a  settlement  whereby  any  moneys 
and  property  which  he  shall  receive  and  bo  entitled  to 
under  the  will  of  his  mother  shall  be  settled  upon 
certain  trusts,  being  for  his  wife  for  life,  first  remainder 
to  him  for  life,  afterwards  to  the  children  of  the 
marriage,  with  remainders  over." 

In  my  opinion,  that  is  intended  to  secure  for  the 
persons  to  be  benefited  under  the  settlement  some 
things  that  they  would  not  have  but  for  the  exist- 
ence of  it ;  in  other  words,  it  is  intended  to  make  a 
settlement  upon  them,  and  I  do  not  think  that  its 
intention,  or  that  its  scope,  is  to  do  anything  more 
than  secure  for  them  anything  that  came  under  it — 
anything  that  legitimately  comes  within  its  terms. 
But  the  contention  is,  that  the  effect  of  executing  it 
is,  not  only  not  to  give  the  wife  and  children  any- 
thing imder  the  agreement,  but  actually  to  destroy 
the  interests  of  the  husband  in  another  fund,  which 
the  wife  and  other  persons  interested  under  the  agree- 
ment for  a  settlement  cannot  get  in  any  way  by 
virtue  of  that  agreement.  I  do  not  think  that  is  the 
scope  and  object  of  the  agreement  at  all.  The 
agreement  is  to  secure  what  can  be  secured  for  the 
parties  interested,  but  not  to  affect  interests  outside 
the  agreement,  or  prejudice  them  when  the  so  pre- 
judicing them  will  do  no  good  whatever  to  the 
persons  interested  under  the  agreement  in  question. 
In  my  opinion,  therefore,  it  is  mtended  to  give  and 
secure  to  the  beneficiaries  under  the  settlement 
whatever  they  can  get.  but  when  it  has  done  that  its 
object  is  at  an  end,  6uid  it  is  not  intended  to  destroy 
or  divert  an  interest  which  cannot  be  diverted  of  the 
beneficiaries  under  the  intended  settlement.  In  my 
opinion,  therefore,  the  settlement  does  not  apply  to 
the  interest  of  the  husband  which  he  is  incapable  of 
assigning,  and  I  think  it  would  be  clear  in  principle, 
though  I  am  glad  to  find  two  of  the  cases  cited  in 
my  opinion  point  to  the  same  direction,  and  particu- 
larly that  Chitty,  J.,  took  the  same  view  in  In  re 
Allnuity  Holt  V.  Brassey^  and  I  am  ^lad  to  have  his 
•^concurrence  expressed  there  in  the  view  that  I  take. 

Then  we  come  to  the  will  itself,  and  it  is  said  we 
must  look  at  the  will  and  see  if  the  interest  has  come 
io  an  end.    The  will  provides  that  Mr.  Crawshay  is 


to  have  the  interest  of  the  £15,000  for  his  life,  snb- 
ject  to  these  words  at  the  end : — "  If  my  soa  shall  it 
any  time  or  times  assign,  charge,  or  otherwise  dispose 
of."  Perhaps  it  is  wrong  to  say  it  was  given  to  iia 
for  life,  because  the  direction  is  to  pay  the  dividcods 
and  aimual  income  to  my  son  during  his  life,  and 
after  his  death  upon  trust  for  the  children,  subject  to 
this  proviso  which  follows,  which  is: — "That if  ay 
son  €hall  at  any  time  assign,  charge,  or  othowi^ 
dispose  of  in  the  way  of  anticipation  the  aonial 
income  hereinbefore  directed  to  be  paid  to  him  dmiag 
his  life,  or  any  part  thereof,  or  by  any  deed  or  writiag 
attempt  so  to  do,  or  become  banloTipt,  or  commit 
anything  whereby  by  reason  or  in  conseqa^ioe  ot 
which  the  annual  income,  if  belonging  to  him  sk)- 
lutely,  or  any  part  thereof,  would  become  legally 
payable  to  any  other  person  or  persons,  then  and  is 
either  of  the  said  cases  his  life  interest  shall  ceax  is 
if  he  was  dead,  the  subsequent  trusts  being  acoek- 
rated." 

What  is  the  meaning  of  that?  It  is  this.  Se 
intends  he  shall  take  the  interest  of  the  fund  in  oos- 
tion  in  such  a  way  that  it  shall  not  be  capaUe  of 
alienation  at  aU.  It  is  not  her  desire  that  it  shaD  be 
forfeited  in  a  j)articular  event ;  it  is  that  it  shall  be 
secured  to  him  in  a  particular  event,  and,  in  oida  to 
secure  it  to  him,  the  object  is  that  he  is  to  be  incspi- 
pacitated  from  doing  an3rthing  by  which,  if  he  t^es 
an  absolute  interest  during  his  life,  there  will  be  any 
portion  of  his  life  in  which  some  person  who  is  not  la 
object  of  the  trust  created  by  her  wiU  will  be  lecar- 
ing  the  income.  That  really  is  the  object  to  wliid 
this  clause  of  forfeiture,  as  it  is  called,  is  addreasei 
It  is  to  confine  the  fund  to  the  persons  whom  the  tes- 
tatrix intends  to  be  the  recipients  of  it,  and  to 
prevent  any  outsider  ever  becoming  entitled  in  anv 
way  to  the  fund.  Well,  that  will  be  accomplished  H 
it  is  so  construed  as  to  prevent  the  agreement  to  do 
whaf  he  could  not  do  being  fatal  to  the  gift,  and,  in 
my  opinion,  the  true  construction  is  that,  inasmndi^ 
nothing  has  been  done  by  which  the  right  to  reoaw 
the  income  of  this  fund  can  be  forfeited,  the  foite- 
ture  which  she  intends  to  avoid  has  not  taken  place. 

Under  the  circumstances  I  am  of  opinion  that  tk 
interest  the  son  takes  in  the  income  of  £15,000  is  ii« 
divested  or  put  an  end  to  by  the  execution  of  tiiis. 

Solicitors,  A,  R.  iSc  H.  Steele. 


Grigg    v.   National  Guardian  Assuiuxce  Ca 
(Limited),  (a.) 

Bill  of  sale— Registration— PM^e^DtlivtTy  ord^ 
Parol  contract — Document  essential  to  the  tTtaaa^ 
—Bills  of  Hale  Act,  1878  (41  <t  42  Vid.  c.  31>«f- 
3,  ^— Bills  of  Sale  Act,  1882  (45  A  46  Vid.  f.  H> 
ss.  3,  8,  9. 

The  plaintiff y  as  owner  of  goods  in  a  tmrehou$e,vi^ 
to  a  charge  of  £100,  agreed  verbally  with  th  dfft^ 
for  a  loan  of  £250  on  the  security  of  the  goods.  S<^ 
gave  them  a  promissory  note  for  £255  and  a  «t&^ 
agreement  for  payment  of  further  interest.  Tk  ^^ 
was  paid  off  and  the  inventory  of  the  goods  haud^^j^ 
defendants,  the  balance  being  paid  to  the  pl^i^f-  ^ 
warehousemen  refusing  to  transfer  the  good*  ^yzl 
charges  were  paid,  the  plaintiff  gave  the  dejendaia* 

(a.)  Eeportsd  by  H.  C.  Bopkr,  Esq.,  Banisters- 
Law. 
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Hion  Court. 


Grigg  v.  National  Guardian  Assurance  Co.  (Limited). 


High  Court. 


itrder  on  the  warehottsemen  for  the  delivery  of  the  goods 
m  paymeiU  of  their  charges.  The  defendants  paid  the 
charges,  and  the  goods  were  transferred  into  their  names 
in  the  warehouse  hooks,  the  plaintiff  giving  them  a 
promissory  note  for  the  amount  of  the  charges  and  a 
written  agreement  for  further  interest. 

Held,  that  the  transaction  was  one  of  pledge,  and  was 
not  affected  by  the  Bills  of  Sale  Acts, 

Motion. 

This  was  a  motion  to  restrain  the  defendants  from 
selling  certain  furniture  and  effects,  the  property  of 
the  plaintiff,  and  for  an  account.  The  question  was 
whether  the  transaction  amounted  to  the  giving  by 
the  plaintiff  of  a  bill  of  sale  which  ought  to  have  been 
in  statutory  form  and  registered. 

In  May,  1 890,  the  plaintiff  was  the  owner  of  these 
goods,  which  were  warehoused  at  Messrs.  Taylor  & 
Sons'  Repository,  subject  to  a  charge  of  £100  and 
interest  in  favour  of  Mps:^rs.  Attenborough.  On  the 
nth  or  12th  of  that  month  he  applied  to  the  defendant 
company  for  a  loan  of  £2.30  for  fourteen  days  on  the 
security  of  the  goods,  and  this  was  agreed  to  on  con- 
dition that  the  goods  wore  transfeired  into  the  name 
of  the  secretary  of  the  company,  Mr.  T.  J.  Bourne. 
The  plaintiff  also  gave  the  defendants  a  promissory 
note  for  £2d6  payable  fourteen  days  after  date,  and 
an  agreement  for  pay  moat  of  interest  in  case  of 
default.  Part  of  the  £2.31)  was  paid  to  Messrs.  Atten- 
borough, who  thereupon  gave  the  inventory  of  the 
goods  to  the  defendants. 

Messrs.  Taylor  &  Sons  refused  to  transfer  the  goods 
nntil  their  charges  were  p^iid,  and  the  plaintiff  gave 
the  defendants  an  order  addressed  to  Messrs.  Taylor 
&  Sons  as  follows:  *' Deliver  to  Mr.  Thomas  James 
Bourne  or  his  order  all  property  warehoused  with 
you  in  my  name  on  payment  of  your  charges." 

The  defendants  paid  these  charges  and  the  goods 
were  transferred  in  the  warehouse  books  into  the 
name  of  their  secretary.  The  plaintiff  then  gave  the 
defendants  a  promissory  note  for  £30  los.,  payable 
fourteen  days  after  date,  for  the  warehousing  charges, 
and  an  agreement  for  payment  of  further  interest  in 
case  of  default.  Both  promissory  notes,  both  agree- 
Jaents,  and  the  delivery  order  were  dated,  and  the 
i250  lent  on,  the  12th  of  May,  1890. 

The  plaintiff  did  not  make  the  necessary  payments, 
and  after  some  correspondence  tiie  goods  were  in  the 
beginning  of  May,  181)1,  removed  by  the  defendants* 
orders  from  Taylor  &  Sons*  warehouse  to  an 
auctioneer's  premises  for  immediate  sale. 

Minton  Senhouse,  for  the  motion. — The  agreement 
yw,  P.^act,  for  a  bill  of  sale,  and  ought  to  have  been 
ui  writing  in  the  statutory  form  and  registered.  The 
?my  document  here  is  the  delivery  order,  which  is  not 
m  proper  form  and  cannot  be  registered.  The  bill  of 
«ale  is  therefore  void.  The  transaction  was  not  one 
w^  pledge.  Possession  of  the  goods  was  not  at  once 
™i8ferred  by  the  delivery  order,  it  was  only  to  be 
J^ferred  on  the  occurrence  of  a  future  event.  The 
jMivery  order  is  essential  to  their  title,  and  the  con- 
tract was  not  complete  without  it :  Bills  of  Sale  Act, 
^»'8,  88.  3,  4;  Bills  of  Sale  Act,  1882,  ss.  3,  8,  9;  Ex 
^rU  Close,  33  W.  R.  228,  14  Q.  B.  D.  386;  Ex  parte 
^ar«ow,  34  W.  E.  829,  16  Q.  B.  D.  532;  Ex  parte 
^ubhard,  35  W.  R.  2.  17  Q.  B.  D.  690 ;  In  re  Cunning- 
^f('o,,  33  W.  E.  387,  28  Ch.  D.  682;  Mills  v. 
^harlesworth,  39  W.  E.  1,  25  Q.  B.  D.  421. 

Y^l^ington,  Q.C,  and  Dundas  Gardiner,  for  the 
■^eiendants.— The  transaction  was  a  parol  agreement 
S  %^v  '^^^  ^^  *^®  ^^8  o^  Sale  Acts  do  not  apply, 

ae  dehvery  order  was  not  an  assurance,  and  was  not 
*x"^®"M7  part  of  our  title.  Possession  passed  to  ng 
^  «e  first,  subject  to  the  charges  of  Attenborou|^li 


and  Taylor  &  Sons,  although  the  custody  of  the  goods 
remained  the  same.  "We  obtained  the  delivery  order 
to  satisfy  Taylor  &  Sons,  but  our  title  was  complete 
without  it.  The  transaction  was  a  **  transfer  of  goods 
in  the  ordinary  course  of  business  "  within  section  4 
of  the  Act  of  1878.  That  section  also  excepts  *"  orders 
for  the  delivery  of  goods  "  :  Eeed  on  the  Bills  of  Sale 
Acts,  8th  ed.,  p.  41 ;  HiUon  v.  Tucker,  36  W.  E.  762, 
39  Ch.  D.  669 ;  Newlove  v.  Shrewsbury,  36  W.  E.  835, 
21  Q.  B.  D.  41 ;  NoHh  Central  Wagon  Co,  v.  Man- 
chester, Sheffield,  and  Lincolnshire  Bail  way  Co.,  35 
W.  E.  443,  35  Ch.  D.  191. 

Minion  Senhouse  replied. 

Kekewich,  J. — ^The  question  for  decision  in  this 
case  is  whether  a  charge  in  favour  of  the  defendants 
on  the  plaintiff's  goods  is  avoided  by  the  Bills  of  Sale 
Acts.     That  is  not  the  question  apparently  raised  by 
the  notice  of  motion,  and  no  one  i-eading  the  affidavit 
in  support  of  the  motion  would  suppose  that  it  was 
the  question  intended  to   be  raised  on  the  motion. 
Mr.    Senhouse,   however,  who  has  argued  the   case 
with  tact  and  ability,  has  seen  that  this  is  the  point 
which    calls    for    decision.     The    circumstances    are 
peculiar  in  this  sense,  that  they  are  more  or  less  dis- 
tinguishable from  every  reported  case,  but  yet  they 
are  such  as  must  often  have  occurred  and  are  Kkely 
to  occur  again.     There  is  no  necessity  to  recapitulate 
them,    and   I  will   therefore  at  once   endeavour  to 
apply  to  the  facts  the   settled  law.      The  follow- 
ing propositions  I  take  to   be  established    by  the 
cases    cited,    but    I    must    not    be    taken    to    con- 
sider   that   any  one  case    establishes    these    propo- 
sitions, nor,  if  I  mention  one  case  as  an  authority  for 
a  proposition,  must  it  be  taken  that  that  is  the  only 
authority,  as  the  cases  overlap  one  another.     First, 
the  Bills  of  Sale  Acts  strike  not  at  transactions,  but 
at  documents  :  North  Central  Wagon  Co,  v.  Manchester, 
Sheffield,  and  Lincolnshire  Bailway  Co,     Secondly,  if 
there  be  a  document,  it  must  be  expressed  in  statutory 
form  unless  it  fall  within  the  statutory  exceptions ; 
it  is  no  answer  to  say  that  it  cannot  be  so  expressed : 
Ex  parte  Parsons,  In  re  Townsend,     Thirdly,  the  Acts 
have  no    application  to   a  pledge  as  distinguished 
from  an  assurance :  Ex  parte  Hubbard,  In  re  Hard- 
xoick,  in  which  case  Ex  parte  Close  is  quoted  with 
approval.     Fourthly,  delivery,  which  is  essential  to  a 
pledge,  may  be  effected  without  a  phjrsical  change  of 
possession  :  Mills  v.  Charlesworth.     Fifthly,  the  Acts 
have  no  application  where  the  right  to  possession  can 
be  proved  by  parol  evidence  without  reference  to 
documents :  Newlove  v.  Shrewsbury.     Sixthly,  if  the 
right  can  bo  so  proved,  the  co-existence  of  a  dociunent 
recording  the  transaction  but  not  expressed  in  statu- 
tory form  does  not  vitiate  the  transaction:  Mills  v. 
Charlesworth.     It  follows,  to  my  mind,  from  these  pro- 
positions that  there  is  no  document  here  which  comes 
within  the  mischief  of  the  Bills  of  Sale  Acts.     The 
dehvery  order  is  the  only  document,  and  it  does  not 
purport  to  contain  the  contract  between  the  parties. 
So  far  as  the  goods  were  concerned  the  contract  is  by 
parol  only.     The  agreements  for  payment  of  interest 
refer  to  payment  of  money,  not  to  the  security  of  the 
goods.    The  delivery  order  was  the  means  of  changing 


The  owner  had  not  personal  possession  of  the  goods, 
so  he  signed  the  dehvery  order  as  an  authority  to 
hand  over  possession  to  the  pledgee.  Handing  over  to 
the  pledgee  and  holding  on  behalf  of  the  pl^gee  are 
equivalent.  When  the  delivery  order  had  effected  that, 
it  had  done  all  that  was  necessary.  It  is  merely  a 
record  of  the  transaction  completed  and  is  therefore, 
not  within  the  Bills  of  Sale  Acts.  It  is  said  that  un- 
less that  order  had  been  signed  the  transaction  would 
not  have  been  completecU  and  being  therefore  an 
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CoTJBT  OF  Appeal. 


Pelton  Brothebs  V,  Harrisox. 


Court  of  Appeal. 


le  ought  to  be  restored  to  the  rolls  on  the  terms  of 
laying  the  costs  of  this  application. 

Applicaiion  to  restore  to  the  rolls  granted^  on  payment 
fthe  costs  of  the  appliaxti&iu 

Solicitor  for  the  applicant,  TF.  C,  ClennelL 

Solicitor  for  the  Incorporated  Law  Society,  E,  W. 
Villiamson. 


Otourt  of  aippeal 


^rom  a  B.  Div.  June  16 ;  July  21. 

Pelton  Brothers  v.  Harrison,  (a.) 

)iQrried  woman — Separate  estate — Restraint  on  alien- 
ation— Death  of  Juisbayid — Liability  of  widou7  for 
debts  incurred  during  coverture — Married  Women^s 
Property  Act,  1882  (45  ct-  46  Vict.  c.  75),  «.  1,  sub- 
sections 2,  4. 

A  woman  possessed  of  separate  estate  subject  to  a 
rttraint  on  anticipation  incurred  a  debt  while  under 
werture.  After  the  death  of  her  husband  judgment  was 
^Bcwcrcd  against  her,  and  was  limited  to  such  of  her 
t^raJte  property  as  was  not  subject  to  the  restraint  on 
mtieipation.  There  being  insufficient  property  to  satisfy 
his  judgmentf  application  was  made  to  appoint  a  receiver 
>fthe  property  which  had  been  subject  to  the  restraint. 

Heldt  that  the  removal  of  the  restraint  by  the  death  of 
Ae  husband  did  not  make  such  property  liaole, 

Beckett  v.  Tasker,  19  Q.  B.  D.  7,  35  W.  R.  Dig.  96, 
^firmed. 

Appefd  from  a  jud^ent  of  the  Queen's  Bench 
Division  rBenxnan  and  Wright,  JJ.). 

The  following  statement  of  facts  is  taken  from  the 
vritten  jud^^ent  of  the  court : — 

"  A  married  'woman  incurred  a  pecuniary  liability. 
At  the  time  of  incurring  it  she  hcul  separate  property, 
u  to  some  of  which  she  was  restrained  from  anticipa- 
tum,  but  as  to  the  rest,  which  was  of  substantial 
nine,  she  was  not.  Her  husband  died  in  Jime,  1890. 
After  his  death  she  was  sued  upon  the  obligation  con- 
tracted during  the  coverture,  and  judgment  was 
o))tained  against  her,  which  was  drawn  up  m  the  form 
•Btfeled  in  Scott  ir.  Motley,  36  W.  R.  67,  20  Q.  B.  D. 
120,  at  p.  132 : — <'  It  is  adjudged  that  the  plahitiff  do 
moover  £  and  costs  (to  be  taxed]  against  the 

defendant,  such  sum  and  costs  to  be  paid  out  of  her 
flspBiate  property  as  hereLoafter  mentioned,  and  not 
otherwise.  An.d  it  is  ordered  that  execution  hereon 
be  limited  to  the  separate  property  of  the  defendant 
^  subject  to  any  restraint  on  anticix>ation,  imless, 
by  reason  of  section  19  of  the  Married  Women's  Pro- 
perty Act,  1582,  the  property  shall  be  liable  to 
execution  notwithstanding  such  restriction." 
.  Execution  was  issued  against  her  property,  which 
^^  been  separate  during  the  coverture,  and  as  to 
which  she  was  not  restrained  from  anticipation,  but 
>be  had  incumbered  it  so  that  only  about  £16  was 
wcovered.  The  execution  creditor  then  obtained  ex 
parte  an  order  for  a  receiver  of  the  property  of  the 
^Jiwried  woman  as  to  which,  during  the  coverture,  she 
™[Jeen  restrained  from  anticipation. 

•Hub order  was  discharged  by  Lawrance,  J.,  and  an 
application  to  a  divisiontd  court  to  reverse  his  decision 
▼M  dismissed,  with  costs. 
•Hie  execution  creditor  appealed. 

(a.)  Eeported  by  A.  P.  Perceval  Keep,  Esq.,  B^r* 
rister-at-Law. 


June  16. — Home  Payne,  Q.C.,  and  Gregson,  in  sup- 
port of  the  appeal. 

Butcher,  contra. 

Cur.  adv.  vult, 

July  20. — Kay,  L.J.  [after  stating  the  facts,  as 
above  set  out,  continued : — ]  The  question  is  whether 
under  this  judgment  the  property  which  the  married 
woman  was  restrained  from  anticipating  can  be 
affected.  The  shortest  answer  is  that  the  judgment 
expressly  directs  that  there  shall  be  no  execution 
against  such  property,  and,  in  my  opinion,  it  is  as 
completely  excepted  ^m  the  consequences  of  the 
judgment  as  if  it  had  been  specificaUy  mentioned  in 
it  and  stated  to  be  excepted,  because  the  married 
woman  was  restrained  from  anticipating  it. 

But  we  are  invited  to  hold  that  this  is  not  the 
meaninfi^  of  that  form  of  judgment,  and  that  by  the 
Married  Women's  Property  Act,  1882,  it  was  intended 
to  make  liable  proper^  which  could  not  be  affected 
during  the  coverture  by  reason  of  the  restraint  on 
anticipation,  if  by  her  surviving  her  husband  it 
becomes  freed  from  that  restraint. 

In  order  to  construe  an  Act  of  Parliament  it  was 
laid  down  long  ago  in  Heydon^s  case,  3  Bep.  7b,  that 
one  of  the  most  material  things  to  consider  is  the 
state  of  the  law  before  the  Act,  and  the  defect  in  that 
law  which  the  Act  was  intended  to  remedy. 

In  1880  the  attention  of  the  profession  and  the 
public  had  been  called  to  the  law  with  relation  to 
the  pecuniary  obligations  of  married  women  by  a 
decision  of  the  Court  of  Appeal  in  Pike  v.  Fitz- 
gibbm,  29  W.  R.  551,  17  Oh.  D.  454.  It  was 
there  held,  reversing  the  judgment  of  Malins, 
y.C,  tbAt  the  engagements  of  a  married  woman 
could  only  be  enfbroed  against  so  much  of  the 
separate  estate  to  which  she  was  entitled,  free  from 
any  restraint  on  anticipation,  at  the  time  when  the 
engagements  were  entered  into,  as  mi^ht  remain  at 
the  time  when  judgment  was  ffiven  against  her ;  and 
that  they  could  not  be  enf orcea  a^nst  free  separate 
estate  to  which  she  became  entitl^  after  the  time  of 
the  engagements,  nor  ag^ainst  separate  estate  to  which 
she  was  entitled  at  the  time  of  tne  engagements,  but 
which  she  was  restrained  from  anticipating.  In 
short,  it  was  held  in  that  case  that  only  the  property 
which  at  the  time  of  the  eng^ements  suea  on  she 
could  have  assigned  or  charged  by  writing  under  her 
hand  could  be  made  liable  under  a  judgment  against 
her. 

In  thAt  state  of  the  law  the  Married  Women's  Pro- 
perty Act,  1882,  was  passed.  It  relates  to  married 
women,  and  to  married  women  only.  It  does  not 
relate  to  a  woman  who  is  not  actually  under  cover- 
ture. It  provides  (section  1,  sub-section  2)  that  a 
married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  her  separate 
property,  and  of  suing  and  being  sued  either  in 
contract  or  in  tort,  or  otherwise  in  all  respects  as  if 
she  were  a  fe-me  sole,  and  her  husband  need  not  be 

J'oined,  and  any  damages  or  costs  recovered  against 
ler  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise.  By 
sub-section  4,  **  Every  contract  entered  into  by  a 
married  woman  with  respect  to  and  to  bind  her 
separate  property  shall  bmd  not  only  the  separate 
property  which  she  is  possessed  of  or  entitied  to  at 
the  date  of  the  contract,  but  also  all  separate  pro- 
perty which  she  may  hereafter  acquire." 

The  property  sought  to  be  affected  in  this  case  was 
not  acquired  after  ue  date  of  the  engagement  sued 
on,  it  was  hers  at  that  time,  and  it  could  not  have 
been  made  liable  during  the  coverture  by  reason  of 
the  restraiut  on  anticipation. 
The  form  of  the  judgment  in  Scott  v.  Motley  TJOdg- 
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nizes  what  has  never  been  disputed,  that  the  statute 
makes  no  difference  in  this  respect,  but  that  property 
as  to  which  she  is  restrained  from  anticipation,  whether 
possessed  by  her  at  the  time  of  the  engagement  or 
ticquired  afterwards,  could  not  be  made  liable  by  any 
process:  Harrison v,  Harrison^  36 W.  E.  748,  13  P.  D. 
180. 

But  it  is  argued  that  when  the  husband  died  this 
property  was  still  separate  property,  and  that  by  the 
death  of  the  husband  the  restraint  on  anticipation 
was  gone,  and  it  may  therefore  be  treated  as  separate 
property  acquired  upon  the  death  of  the  husband. 

The  answer  to  this  argument  is,  that  there  is  no 
such  thing  as  separate  property  of  an  unmarried 
woman.  Separate  property  means  property  held 
separately  from  the  husband.  The  ordmary  words  of 
settlement  are  in  trust  for  the  wife  "  for  her  sole  and 
eepcuute  use,  independently  of  her  husband  and  of  his 
debts,  control,  and  engagements,"  and  the  words 
**  separate  use  "or  '*  separate  property  "  are  merely  a 
short  mode  of  expressing  the  effect  of  that  provision. 

By  section  2  of  the  Act  all  property  of  a  woman 
who  marries  after  the  date  of  it  becomes  upon  her 
marriage  her  separate  property.  Therefore,  if  this 
argument  were  to  prevail,  it  would  follow  that  any 
property  whatever  acquired  by  a  woman  after  the 
death  of  her  husband  since  this  Act  would  be  her 
separate  property,  because  it  would  become  so  if  she 
should  marry  again;  and,  indeed,  that  the  property 
of  every  unmarried  woman  is  separate  property  be- 
cause it  will  become  so  on  her  marriage.  That  is  pre- 
cisely the  effect  in  equity  of  a  trust  for  the  separate 
use  of  a  woman.  Such  a  trust  is  completely  inopera- 
tive while  she  is  discovert,  but  it  b^omes  effective 
the  moment  she  marries,  and  continues  so  during  any 
coverture  or  any  number  of  successive  covertures. 

It  may  be  argued  that  if  this  is  so,  it  follows  that 
the  separate  property  of  a  married  woman  which 
might,  during  the  coverture,  be  made  liable  for  her 
engagements,  as  it  ceases  to  be  separate  property  upon 
her  husband's  death,  could  not  Jbe  made  liable  after 
that  event.  In  my  opinion  that  does  not  follow. 
Such  property,  if  according  to  the  language  of  the 
Act  the  contract  of  the  married  woman  did  "bind" 
it  during  the  coverture,  could  not  become  free  from 
the  possible  obligation  by  its  ceasing  to  be  separate 
property  on  the  death  of  her  husband.  It  was  pro- 
per%^  which  the  creditor  could  have  attached  during 
the  coverture.  His  right  or  power  of  attaching  it 
did  not  cease  because  it  was  no  longer  separate  pro- 
perty. 

This  was  so  held  when  the  wife  died  before  the  hus- 
bsmd  and  her  free  separate  property  devolved  upon 
him.  Judgment  was  given  against  lum  as  her  repre- 
sentative in  the  form  settied  in  ScoU  v.  MorUy,  partly 
because  of  the  language  of  the  Act  that  her  contract 
bound  that  property,  but  also  by  reason  of  section  28, 
which  imposed  upon  her  representative  in  respect  of  her 
separate  estate  the  same  liabilities  as  shewouldhavehad 
if  living:  SurmanY.  Wharton,  ante,  p.  416,  [1891]  1 
Q.  B.  491 .  The  argument,  however,  was  mainly  founded 
on  the  judgment  of  the  Court  of  Appeal  in  Jay  v. 
Robinson,  38  W.  R.  550,  25  a  B.  D.  467.  A  woman  was 
divorced.  After  the  divorce  she  became  entitled  to  a 
cliose  in  action.  She  married  again  in  1889.  Without 
any  settiement  under  section  2  of  the  Act  that  chose 
in  adion  would  have  become  her  separate  property 
upon  her  second  marriage.  But  by  a  deed  of  settie- 
ment in  contemplation  of  that  second  marriage  that 
chose  in  action  was  settied  in  trust  to  pay  the  income 
thereof  during  the  joint  lives  of  the  husband  and  wife  to 
the  wife  for  her  separate  use  without  power  of  antici- 
pation. Subsequentiy  the  chose  in  action  was  reduced 
into  possession  by  the  payment  of  £5,000  to  the  trus- 
tees of  the  new  settiement    A  judgment  had  been 


recovered  against  her  during  her  former  covertoe 
substantially  in  the  form  in  ScoU  v.  Morlty^  and  the 
Court  of  Appeal,  giving  a  liberal  constructioa  to 
section  1,  sub-section  4,  of  the  Act  of  1882,  hddtbt 
**  separate  property  which  she  may  thereafter  acquire," 
included  separate  property  acquired  upon  a  suteequent 
coverture,  and  a  receiver  was  therefore  appointed  in 
respect  of  this  £5,000. 

There  were  two  questions  of  difficulty  in  tbatcase- 
(1)  Whether  the  obligation  of  the  married  woman  ooa- 
tracted  during  the  former  coverture  is  a  debt  con- 
tracted before  marriage  within  the  meaning  of  sectioos 
13  and  19,  or  whether  those  words  refer  only  to  debts 
properly  so  called— ^that  is,  debts  contracted  by  ao 
unmarried  woman ;  and  (2)  whether  "  separate  pro- 
perty which  she  may  thereafter  acquire"  include 
separate  property  acquired  during  a  second  or  otha 
subsequent  coverture.  The  Court  of  Appeal  decided 
both  these  questions  in  favour  of  the  creditor. 

But  that  case  did  not  decide  that  the  £5,000  dealt 
with  in  it  could  have  been  attached  imder  the  judg- 
ment if  she  had  not  married  again. 

It  is  argued  that  unless  it  could,  the  law  on  this 
subject  is  in  a  very  anomalous  condition.  But  if  it  be 
so,  that  is  a  matter  rather  for  the  consideration  of  the 
Legislature  than  of  this  court. 

If  the  argument  in  this  case  were  to  prevail,  I  do 
not  see  how  to  avoid  the  conclusion  that  all  propertf 
acquired  by  a  woman  after  the  death  of  her  husband, 
whether  settied  to  her  separate  use  or  not,  could  be 
made  liable  under  a  judgment  obtained  against  her 
before  the  death  of  her  husband  imder  this  sectioa  1, 
sub-section  4,  of  the  statute,  which  does  not  profess  to 
make  liable  anything  except  the  **  separate  property" 
which  a  married  woman  may  thereafter  acquire.  In 
my  opinion  the  mischief  which  this  section  of 
the  Act  was  intended  to  remedy  was  that  pointed 
out  by  the  decision  in  Pike  v.  Fitzgibhon,  where  it 
was  held  that  separate  property  acquired  duiifig 
coverture  after  the  date  of  tiie  engagement  sued  oo 
could  not  be  reached  under  a  judgment  against  tbe 
married  woman.  It  was  intended  to  make  such  after- 
acquired  separate  property  liable  to  execution,  bntDOt 
any  property  acquired  by  her  when  not  under  cofff- 
ture,  nor  any  property,  though  separate  property, « 
to  which  during  coverture  she  was  restrained  from 
anticipation.  It  does  not  enable  a  married  womsa 
who  has  no  sepcurate  property  at  the  time  to  bmd  b£^ 
self  by  a  contract  or  engagement :  Palliser  v.  Chinf^, 
35  W.  E.  760,  19  Q.  B.  D.  519,  approved  in  Siegda 
V.  Lee,  ante,  p.  467,  [1891]  1  Q.  B.  661.  Nordoesit 
enable  her  if  she  has  separate  property  to  bind  he^ 
self  except  in  respect  of  that  separate  property  and 
any  other  which  she  may  thereafter  acquire.  Tbe 
point  was  decided  in  the  same  way  in  BedteU  t. 
Tasker,  19  Q.  B.  D.  7. 

The  appeal  must  be  dismissed,  with  costs. 

Lopes,  L.J.,  concurred  in  this  judgment 
Appeal  dismissed. 

Solicitors  for  the    plaintiflfe,    Child,   for  5Wff» 
Croydon. 
Solicitors  for  the  defendant,  Mear  &  Fowler, 
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Prom  Q.  B.  Div.  July  3. 

MouL  AXD  Another  v,  Groenixgs.  (a.) 

Copyright — Miisical  composition — Foreign  copyright — 
Protection  in  United  Kingdom — '*  Subsi8ti7}g  and 
vaiuable  rights  or  interests  arising  from  or  in  connec- 
tion with"  the  prior  "  latv/ul  production"  of  foreign 
compositions  in  the  United  Kingdom — International 
Copyright  Act,  1886  (49  <«:  50  Vict,  c.  33),  ss,  6,  11— 
Order  in  Council  of  the  6th  of  December ,  1887. 

A  bandmaster  xoho  has  purchased  and  lawfully  pro- 
dwxd  in  England,  by  means  of  his  band,  a  piece  of  music 
"by  a  foreign  composer,  before  the  date  of  the  Order  in 
Council  rnaking  the  International  Copyright  Act,  1886, 
applicable  to  England,  has  acquired  a  subsisting  and 
valuable  right  or  interest  in  the  production  within  the 
meaning  of  the  proviso  in  section  6  of  thai  Act,  and 
cannot  be  restrained  by  the  proprietors  of  the  foreign 
composition  from  the  further  production  of  it. 

Appeal  from  the  decision  of  the  Queen's  Bench 
Division,  affirming  the  judgment  of  the  Brighton 
County  Court. 

The  plaintifiP,  Mayeur,  for  whom  the  plaintiff  Moul 
was  the  English  representative  and  agent,  was  a 
French  subject,  and  in  the  year  1877  composed  and 
first  produced  in  Paris  a  piece  of  music  called  *'  The 
Caprice  Polka,"  which  was  duly  registered  in  France 
and  obtained  tiie  protection  of  the  Copyright  Acts  in 
that  country.     He  did  not  protect  it  in  this  coxmtry. 

In  March,  1887,  an  English  publisher  named 
Laflenr  printed  and  published  this  polka  in  England. 

The  defendant,  a  bandmaster  at  Brighton,  pur- 
chased a  copy  of  this  polka  from  Lafleur  for  five 
shillings,  in  order  that  it  might  be  performed  by  his 
band,  and  thereupon  instructed  his  band  to  play  it, 
before  the  2nd  of  December,  1887 ;  and  it  was  sub- 
sequently played  by  his  band  on  the  pier  at  Brighton 
both  before  and  after  that  date. 

On  the  2nd  of  December,  1887,  the  Order  in 
Council  by  which  the  International  Copyright  Act, 
1886  (49  &  50  Vict.  c.  33),  became  applied,  amongst 
others,  to  French  subjects  came  into  force. 

The  6th  section  of  the  International  Copyright  Act, 
1S86,  provides  as  follows  : 

"Wiere  an  Order  in  Council  is  made  under  the 
Jntemational  Copyright  Acts  with  respect  to  any 
foreign  country,  the  auliior  and  publisher  of  any 
literary  or  artistic  work  first  produced  before  the  date 
at  wluch  such  order  comes  mto  operation  shall  be 
entitled  to  the  same  rights  and  remedies  as  if  the  said 
Acts  and  this  Act  and  the  said  order  had  applied  to 
the  said  foreign  country  at  the  date  of  the  said  pro- 
duction. Provided  that,  where  any  person  has,  be- 
fore the  date  of  the  publication  of  an  Order  in 
Council  produced  any  work  in  the  United  Kingdom, 
nothing  in  this  section  shall  diminish  or  prejudice  any 
lights  or  interests  arising  from  or  in  connection  with 
such  production  which  are  subsisting  and  valuable  at 
the  said  date.*' 

By  the  11th  section  of  the  same  Act  it  is  provided 
that  **  the  expression  '  produced '  means,  as  the  case 
requires,  published  or  made,  or  performed  or  repre- 
sented, and  the  expression  '  production '  is  te  be  con- 
stmed  accordingly." 

The  plaintiffs  brought  an  action  in  the  Brighten 
County  Court  claiming  damages  for  the  infringement 
of  Mayeur's  sole  right  of  j^ormance,  and  for  an 
injunction. 

The  county  court  jndge  found  for  the  defendant. 


(a.)  Heported  by  H.  M.  Charters 
Esq.,  Barrister-at^Lawi 


The  plaintiffs  appealed  to  the  Divisional  Court 
(A.  L.  Smith  and  Grantham,  JJ.)}  who  affirmed  the 
decision  of  the  county  court  judge. 

The  plaintiffs  appe^ed. 

Asquith,  Q.C,  Rose  Innes,  and  Roshill,  for  the 
plaintiffs. — The  object  of  this  Act  being  to  assist 
foreign  composers,  the  construction  most  favourable 
to  them  should  be  put  upon  this  proviso  to  section  6. 
There  was  no  evidence  of  value  in  their  right  or 
interest  to  support  the  finding  of  the  county  court 
judge. 

Cutler,  Q.C,  and  Megone,  for  the  defendant,  were 
not  called  upon. 

LiNDLEY,  L.J.,  after  stating  the  facts  and  reading 
section  6  of  the  Act,  said :  "We  have  to  construe  this 
section  and  see  what  protection,  if  any,  is  afforded  to 
the  defendant  in  this  case.  The  meaning  of  the  word 
** produced"  in  section  6  is  explained  in  section  11, 
where  it  is  defined  to  mean  *' published  or  made,  or 

Serformed  or  represented,  as  the  case  requires."    The 
efendant's  case  is  that  on  the  2nd   of    December, 
1887,  the  date  when  this  statute  came  into  force,  this 

Cce  of  music  had  been  lawfully  produced  in  Eng- 
d,  and  that  he  had  a  right  or  interest  in  this  pro- 
duction which  was  subsisting  and  valuable.  On  this 
question  the  coimty  court  judge  has  found,  although 
not  without  great  doubt,  that  this  right  or  interest 
was  a  valuable  right  or  interest  wittin  the  mean- 
ing of  section  6  of  the  Act;  and  imless  it  can 
be  said  there  is  no  evidence  to  support  that  find- 
ing, this  court  is  bound  by  it.  The  Divisional  Court 
have  not  thought  that  finding  wrong ;  but  we  are 
now  asked  to  go  further  than  this  and  say  that,  upon 
the  evidence,  this  finding  was  wrong,  and  that  this  is 
not  a  valuable  right  or  interest.  I  put,  in  the  argu- 
ment, the  case  of  the  bandmaster's  selling  the  good- 
will of  his  business,  including  the  right  to  perform 
this  particular  piece  of  music.  Can  I  say  that  there 
is  no  value  attached  to  this  right  ? 

Then  it  is  to  be  noticed  that  the  proviso  in  this  section 
6  is  peculiarly  worded.  The  expression  used  is  *'  any 
person,"  and  agaia,  *'  any  rights  or  interests,"  so  that 
it  does  not  say  that  the  right  or  interest  must  belong 
to  the  person  producing  the  piece  in  England.  As  to 
this  I  agree  with  the  observations  of  Smith,  J.,  who 
says :  **  If  all  the  bandsmen  in  the  kingdom  and  all 
others  are  to  be  prevented  from  playing  this  polka, 
it  might  well  be  that  Lafleur' s  *  interest  *  in  his  un- 
sold copies,  if  such  there  be,  would  be  seriously 
affected,  and  it  seems  to  me  that  this  would  also  pre- 
vent this  action  from  succeeding,  if  it  were  proved  that 
Lafleur  was  in  such  a  position  on  the  2nd  of  Decem- 
ber, 1887."  I  am  by  no  means  certain  that  in  con- 
struing this  section  Lafleur's  position  can  be  left  out 
of  account.     This  appeal  fails. 

Fby  and  Lopes,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Mann  &  Taylor. 

Solicitors  for  the  respondent,  Thomas  &  Hick, 
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TH03CAS  r.  SEA&LES. 
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From  Q.  B.  IKt. 


June  25. 


Seajlles.  (a.) 

BUI  of  mU—VaUdibt'^'' Trn^  mnyfr'^  rf  cJiattch— 
f<ftrr^jfsit'fi  ajfJhfpimjUTtti  of  mm^  r/tatUls — Connderatwn 
not  tnih/  %tnt^ — T'adUrU'^ed  tru^t  or  condition — 
BifLi  of  So>  Art,  1S7S  '41  4-  42  ViH,  c.  31).  «.  10, 
mh-fi^ifm  '3r-BilU  rf  .<aU  Ad,  1'582  ^45  &  46  Vict. 
r.  43),  8S.  3,  o. 

H.,  hei/tg  a/rf*idf/  indfhffd  to  T.  f.n  earlier  aecnritifs, 
iurhtdiug  a  hil^  of  ml^  or^fr  rertain  gr^jtis,  and  desiring 
to  oKtnin  a  f'rthf^  adfU'^n,  txfrjit^A  a  hill  of  tale  to  T. 
np*.u  the  9amr  ^jf-ffdA,  t.n  th^  und'*ritandi/t*7  that  he  should 
after t'ftrds  jofj  7*.  the  oTu-unt  due  to  him  on  the  then 
suh^ istiug  $er.- n'ties ,  and  tt* is  ^nrn  '.it  ica^  p ' id. 

An  fxeri'tii ,.  aredifiir  tf  H,  o-  if-'uied  that  the  hill  of 
sale  trrii  invalid. 

Held,  that  t/.i  hiU  of  anl^  icc?  Qf:*^. 

Appefd  from  the  judgment  of  A.  L.  Smith,  J.,  in 
fftTonr  of  the  pkunttff  upon  an  interpleader  issue. 

On  the  26th  of  Januarr,  lS>yl>,  the  plaintiff,  who 
had  for  several  yean  had  money  transactions  with  one 
Captain  Hampden,  advanced  him  the  sum  of  £290 
upon  a  hill  of  sale  of  hb  furniture  and  effects  under 
the  following  circumstances. 

At  the  date  of  the  advance.  Captain  Hampden  was 
indebted  to  the  plaintiff  upon  a  hUl  of  sale  given  in 
March.  1888.  upon  the  same  goods,  in  a  sum  of  more 
than  £ldO ;  he  was  also  indebted  to  the  plaintiff  in 
other  sums  on  certain  promissory  notes,  and  he 
desired  a  further  advance  of  £oO.  Accordingly,  it  was 
arranged  that  a  hill  of  sale  should  be  given  upon  the 
goods  for  £290,  and  that  this  sum  should  be  advanced 
to  Captain  Hampden  upon  the  understanding  that  he 
should  afterwards  pay  to  the  plaintiff  the  amount  due 
to  him  on  the  then  subsisting  securities,  which  was  fixed 
at  £235. 

Accordingly  after  the  execution  of  the  biU,  the 
amount  of  £290  was  paid  to  Captain  Hampden  by 
two  cheques  for  £240  and  £00,  which  were  duly 
honoured,  and  two  or  three  days  later  the  sum  of 
£23o  was  paid  to  the  plaintiff  by  Captain  Hamp- 
den. 

In  June,  1S89,  an  execution  was  levied  at  the  suit  of 
the  d cf  endants  upon  the  same  goods.  An  interpleader 
summons  was  taken  out  by  the  sheriff,  and  an  issue 
directed  to  be  tried  between  the  claimant  and  the 
execution  creditors. 

The  defendants  contended  that  the  bill  of  sale 
was  a  sham  and  a  fraud  upon  the  creditors  of 
Captain  Hampden,  and  that  the  consideration  was, 
under  these  circumstances,  not  truly  stated. 

A.  L.  Smith,  J.,  held  that  the  plaintiff  was  entitled 
to  succeed  upon  the  issue. 

The  defendants  appealed. 

nfirare  Kent,  iot  the  appellants. — ^This  bill  of  sale 
is  void  as  against  the  creditors  upon  three  grounds. 
First,  Captain  Hampden  was  not  the  tnie  owner  within 
section  o  of  the  Bills  of  Sale  Act,  1882,  when  he 
executed  the  bill  of  sale  on  the  2Cth  of  January, 
1889.  The  previous  bill  of  March,  1888,  over  the 
same  goods  was  still  subsisting,  and  there  cannot  be 
two  true  owners  of  the  same  goods  at  once.  Tlie 
effect  of  the  biUl  of  sale  is  at  once  to  pass  the  whole 
prop*-rty  in  the  goods  to  the  grantee :  sec  Fix  parte 
fitaj,ford,  34  W.  R.  507,  17  Q.  B.  D.  259.  Secondly, 
the  consideration  is  not  truly  stated,  for  the  true 
bargain  between  the  parties  has  not  been  set  out  as 
is  required  by  the  Act.     Thirdly,  this  money  was 

(a.)  Reported  by  H.  M.   Charters  Macpherson, 
Esq.,  Borrister-at-Law. 


subject  to  a  trust  or  condition  as  to  the  repayment  of 
£235,  and  by  sub-section  3  of  section  10  of  the  Act  of 
1878,  this  trust  not  being  disclosed  in  the  hUl  of  eak, 
it  is  void. 

H.  Seed  {Jdf  Q.C.,  with  him)  was  not  caDd 
upon. 

LiKPLEY,  L.J.,  after  stating  the  facts,  said:— TW 
points  have  been  raised  by  wiB  appeaL  I  will  dad 
nrst  with  the  two  last,  as  they  are  the  more  eaaly 

It  has  been  argued  that  the  consideratioii  for  tk 
bill  of  sale  is  not  truly  stated.  The  biU  is  expreand 
to  be  in  consideration  of  the  sum  of  £290  "now  p^" 
The  question  the  court  has  to  consider  is  whether  tiiii 
sum  was  in  fact  and  truth  and  substance,  and  not 
merely  in  form,  ]^d  or  not.  Two  cheques  were  m- 
questionably  paid  to  Captain  Hampoen  for  tint 
amount ;  but  it  is  said  that,  because  there  was  80d» 
agreement  as  to  the  subsequent  appHcatioQ  of  tk 
money,  that  sum  was  not  the  true  consideration  iiir 
the  bill.  In  my  opinion  that  agreement  has  notlmig 
to  do  with  this  matter,  and  this  point  faOs. 

The  next  point  is,  that  this  bill  was  subject  to  some 
undisclosed  trust,  which  brings  it  within  the  proHbi- 
tion  in  sub-section  3  of  section  10  of  the  Bills  of  Sile 
Act,  1878.  That  sub-section  provides  as  foflows:- 
''  If  the  bill  of  sale  is  made  or  given  suhject  to  anj 
defeasance,  or  condition,  or  declaration  of  trust  not 
contained  in  the  body  thereof,  such  defeasance,  condi- 
tion, or  declaration  shall  be  deemed  to  be  part  of  th» 
bill,  and  shall  be  written  on  the  same  paper  or  psid* 
ment  therewith  before  the  registration,  and  shaQ  be^ 
truly  set  forth  in  the  copy  fil^  under  this  Act  theie 
with,  and  as  part  thereof,  otherwise  the  registnliQD 
shall  be  void.*'  It  was  said  that  there  was  here  m 
agreement  at  the  time  the  £290  was  paid  that  a  sob 
of  £235  should  be  repaid  by  the  borrower  to  ti» 
lender,  that  being  the  amount  agreed  to  he  due  on 
certain  previous  securities  by  we  borrower  to  tke 
lender.  The  first  question  which  arises  on  that  liga- 
ment is,  Js  there  a  trust  ?  The  promise  of  repaymot 
creates  no  trust  whatever ;  it  simply  creates  a  ^ 
and  if  Captain  Hampden  had  become  a  bankrupt  ate 
the  bill  had  been  given  and  before  the  repayment,  tbe 
lender's  only  remedy  would  have  been  to  proTe  ssi 
creditor  in  the  bankruptcy.  That  being  so,  the  qpor 
tion  as  to  whether  a  trust  attaching  to  the  moneT  wi 
a  trust  attaching  to  the  bill  of  sale,  within  the  mesn- 
ing  of  that  section  of  the  Act,  does  not  arise ;  tiioiigk 
I  think,  as  far  as  I  can  see,  tiiat  it  is  not  withinit,  aid 
that  the  section  means  that  the  bill  of  sale  most  be 
subject  to  some  trust — ^that  the  holder  must  be  sobjed 
to  some  trust  in  order  to  come  within  the  prohibitiin. 
That  point,  therefore,  also  fails. 

The  first  point  raised  on  behalf  of  the  ^pdkais 
is  of  some  importance.  It  has  been  contended  tJot 
it  is  impossible  to  have  two  vieilid  bills  of  sale,  except 
as  against  the  grantor,  in  respect  of  the  same  chattels. 
That  is  a  startling  proposition,  because,  if  that  weR 
so,  the  facilities  for  raising  money  by  bills  of  sale 
would  be  enormously  curtailed.  But  there  ia  «> 
principle  or  authority  for  such  a  proposition.  By 
section  3  of  the  Act  of  1882,  so  far  as  the  two  icb 
are  consistent,  they  are  to  be  read  together,  anditia 
quite  obvious  that  the  Act  of  1878  contemplates  suc- 
cessive bills  of  sale  on  the  same  goods,  because  m 
section  10  of  that  Act  there  is  a  provision  as  to  their 
priority.  That  section,  therefore,  remains  ^,^^ 
unless  there  is  something  in  the  later  Act  inconsisteot 
with  it.  Is  this  the  case  ?  For  this,  section  5  » 
relied  on.  That  section  avoids  a  bill  of  sale,  except 
as  against  the  grantor,  "in  respect  of  any  personal 
chattels  specificidly  described  in  the  schednle  thereto 
of   which  the  grantor  was  not  the  true  ownff  at 
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le  time  of  the  execution  of  the  bill  of  sale.'* 
i  lias  Ixen  contended  for  the  appellants  that 
lie  xnoment  a  man  has  giyen  a  ^»11  of  sale  over  his 
aods  lie  ceases  to  be  me  "true  o¥nier"  of  them, 
id  canxLot  give  a  second  in  respect  of  them.  But  is 
iat  so  ?  When  a  man  gives  a  bill  of  sale  over  his 
oods  "by  way  of  security  only,  he  still  has  the  equity^ 
f  redemption  in  them.  Wby  should  he  not  avail 
iinself  of  that  equitable  interest  for  the  purpose  of 
rvixi^  security  for  further  advances?  It  would  be 
oixi^  a  g^reat  deal  too  feu:  to  stretch  the  language  of 
x^tiozx  o  of  the  Act  of  1882  so  as  to  repeal  the  Act  of 
878,  axid  make  that  impossible.  I  am  not  prepared 
o  liold  now  for  the  first  time  that  this  section  has  the 
ffect  inrliich  has  been  contended  for.  This  point  also 
ails,  and  the  appeal  must  be  dismissed. 

Fifr  a&d  Lopes,  L.JJ.,  concurred. 

^j}peaZ  dismissed. 

Solicitors  for  the  appellants,  S,  S.  Seal. 

JSolicitors  for  the  respondent,  Cooper  &  Sons, 


l?rozn  5Q.  B.  Div. 


June  5. 


ToMKUTsoN  V,  Balkis  Consolidated  Co.  (a.) 

dmhpany — Trajisfer  of  shares  hy  person  Having  no  title 
' — Certificate  issued  to  transferee — Sale  of  shares  hy 
transferee — 'Denial  hy  comjpany  of  transferee's  title — 
Estoppel  —  Bepresentation  contained  in  certificate — 
Measure  of  damages, 

P:,  heinxf  the  owner  of  certain  shares  in  the  defendant 
company y  executed  a  hlank  transfer  thereof  and,  having 
procured  a  certification  from  the  secretary  of  the  com- 
pany^ deposited  the  transfer  so  certified  with  the  plaintiffs 
^  security  for  an  advance  of  £250.     P.  tlien  sold  the 
same  shares  to  M,  and  B.,  and  they  were  registered  as 
<noners.      Subsequently  the  plaintiffs,   having  executed 
iheir  transfer,  sent  it  to  the  company  for  registrcUion, 
<n^  received  a  certificate  in  tlie  Usual  form.     They  then 
CQiKtracted  to  sell  the  shares  on  the  Stock  Exchange,  the 
market  price  being  £426,  and,  having  repaid  themselves 
the  sum  owing  to  them  from  P,,  handed  over  to  him  the 
Ifoiance  of  the  purchase-money.     The  company  refused  to 
Teoognize  the  plaintiffs'  purchasers,  on  the  ground  tliat 
the  plaintiffs  never  had  a  good  title  to  the  shares.     The 
jiaiiUiffs,  being  bound  to  carry  out  tJieir  contract  with 
iheir  purchasers,  bought  other  shares,  the  market  price 
then  being  £717. 

Hsld,  thai  the  company,  having  given  the  plaintiffs  a 
certificate,  were  estopped  from  denying  the  plaintiffs'  title  ; 
and  that  the  plaintiffs  were  entitled  to  recover  from  the 
company  the  sum  of  £111, 

Appeal  by  the  defendants  from  a  judgment  of 
P6llock,'B.,  at  the  trial  of  an  action  witnout  a  jury. 

The  action  was  brought  by  a  firm  of  stockbrokers 
against  the  Balkis  Consolidated  Co.  imder  the  follow- 
ing circumstances. 

In  December,  1888,  the  defendant  company  had 
issued  the  whole  of  their  authorized  share  capital,  and 
one  Powter  was  the  registered  owner  of  1,000  shares. 
Powter  was  indebted  to  the  plaintiffs  on  a  running  ac- 
count, and  being  desirous  of  obtaining  from  them  a 
further  advance,  which  would  make  his  debt  amount  to  ' 
£250,  he  proposed  to  secure  the  repayment  of  that  sum 
by  an  assignment  of  his  shares.  He  accordingly  executed 
a  blank  transfer  thereof,  specifying  the  numbers,  and 
at  his  request  the  secretary  of  the  company  certified 
the  transfer — that  is,  he  wrote  and  signed  a  certifica- 

^o.)  Beported  by  F.  G.  Rtjckeb,  Esq.,  Barrister-i^t-' 
Law. 


tion  on  the  face  of  it,  stating  that  the  original  certifi- 
cate in  respect  of  the  shares  had  been  lodged  witii  the 
company.  The  transfer,  so  certified,  was  handed  by 
Powter  to  the  plaintiffs,  who  thereupon  advanced  him 
the  agreed  sum. 

In  Januaiy,  1889,  Powter  sold  the  same  shares  to 
Maitland  and  Balfour,  and  their  names  were  entered 
on  the  reg^ter  of  the  company,  and  a  certificate  in 
respect  of  the  said  shares  was  given  to  them. 

in  May,  1889,  the  plaintiffs  inserted  their  own 
names  on  the  blank  transfer  deed  given  to  them  as 
transferees,  executed  it,  and  sent  it  to  the  company's 
office  to  be  registered.  On  the  1st  of  July  the  company 
issued  and  sent  to  the  plaintiffs  a  certificate,  signed  by 
two  of  the  directors,  coimtersigned  by  the  secretary, 
and  sealed  with  the  company's  seal,  stating  that  the 
plaintiffs  were  the  registered  proprietors  of  the  said 
1,000  shares. 

In  August,  the  sum  of  £193  14s.  6d.  being  still  due 
to  the  plaintiffs,  they,  having  obtained  the  permission 
of  Powter,  proceeded  to  sell  the  shares  in  the  usual 
manner  on  the  Stock  Exchange.  In  due  course  they 
executed  deeds  of  transfer  in  favour  of  various  pur- 
chasers, and  forwarded  the  same,  together  with  uieir 
certificate,  to  the  oompanv's  office.  The  secretary, 
having  certified  the  transfers,  returned  them  to  the 
plaintiG^,  who  then  handed  them  to  the  purchasers, 
and  received  from  them  in  exchange  the  contract 
price — ^viz.,  £426  17s.  6d.  This  sum  the  plaintiffs 
dealt  with  as  follows : — They  repaid  themselves  the 
£193  14s.  6d.  still  due  as  above  mentioned,  and  further 
applied  £123  Ss.  in  payment  of  other  debts  due  to 
them  from  Powter,  and  paid  over  to  him  the  balance 
ef  £110. 

In  October  the  plaintiffs  heard  that  the  company 
refused  to  recognize  their  purchasers,  on  the  ^und 
that  the  plaintiffs  themselves  never  had  any  title  to 
the  shares. 

The  plaintiffs,  being  bound  to  supply  their  pur- 
chasers with  shares,  went  into  the  market  and  bought 
another  thousand  shares,  for  which  they  had  to  pay 
£717  lOs. 

The  plaintiffs  sought  to  recover  this  sum,  or,  in  the 
alternative,  damages. 

PoUock,  B.,  was  of  opinion  that,  on  the  authority 
of  In  re  Bahia  and  San  Francisco  Raihvay  Co.,  16 
W.  R.  862,  L.  R.  3  Q.  B.  584,  the  defendants  were 
estopped  from  denying  the  plaintiffs'  titie  by  reason 
of  their  having  given  them  a  certificate,  and  ordered 
judgment  to  oe  entered  for  the  plaintiffs  for  the  full 
amount  claimed. 

The  company  appealed. 

Finlay,  Q,C,,  and  Buckley,  Q,C,  {Sutton  with  them), 
for  the  appellants. — The  giving  of  the  certificate  to 
the  plaintiffs  does  not  estop  the  company  from  deny- 
ing the  plaintiffs'  titie.  In  the  Bahia  case  the  claun 
was  by  the  transferee  of  the  persons  who  had  held 
the  certificate,  which  was  treated  as  creating  an 
estoppel.  The  present  case  is  more  analogous  to  Simm 
V.  Anglo-American  Telegraph  Co,,  28  W.  R.  290,  5 
Q.  B.  D.  188.  The  judgment  of  Bramwell,  L.J.,  in 
that  case  is  strongly  in  favour  of  the  companv ;  it 
shows  that  they  are  not,  by  the  mere  giving  of  the 
certificate  to  the  plaintiffs,  estopped  from  saying  that 
the  supposed  transfer  to  the  plaintiffs  was  a  sham 
transfer.  The  plaintiffs  did  not  enter  into  the  con- 
tract to  sell  the  shares  on  the  strength  of  any  repre- 
sentation contained  in  the  certificate.  Thev  actea  on 
the  faith  of  a  worthless  transfer,  which  they  them- 
selves sent  to  the  company  to  be  registered.  If  the 
plaintiffis  say  they  were  induced  to  part  with  their 
money  to  Powter  by  the  certification,  it  has  been  held 
in  Bishop  v.  Balkis  Consolidated  Co,,  ante,  p.  99,  25 
Q.  B.  B.  512,  that  such  certification  does  not  operate 


694 


TBE  WEEKLY  REPORTER.    [A,ig.  22,1891]  Vol.  XXXIX. 


Ct.  of  App.        Tomkinson  v.  Balkis  Consolidated  Co. — Buechabd  v,  Macfablaxe.       Ct.  of  App. 


as  an  estoppd  on  the  company.  If  there  is  any 
estoppel  at  all,  it  can  only  be  to  the  extent  of  the 
plaintiffs'  interest  in  the  shares,  which  was  £193 14s.  6d. 
The  plaintiff  are  really  seeldng  to  obtain,  and  have 
obtamed,  damages  for  misrepresentation,  but  Derry  y. 
Peek,  38  W.  E.  33,  14  App.  Cas.  337,  shows  that 
liability  to  such  damages  must  be  confined  to  cases 
where  there  is  fraud.  See  also  British  Mutual  Bank- 
ing Co,  V.  Charmoood  Forest  Railway  Co,,  So  "W.  R. 
590,  18  Q.  B.  D.  714.  If  the  court  should  hold  that 
damages  proper  are  recoverable,  the  measure  of  them 
should  be  the  amount  by  which  the  plaintiffs  are  out 
of  pocket — i,e.,  the  difference  between  £717  10s.  and 
£426  17s.  6d. 

Beid,  Q,C.  {Hollams  with  him),  for  the  respondents. 

Lord  EsHEB,  M.R. — This  is  an  action  against  a 
company  for  refusing  to  register  the  transferees  of 
certain  shares  which  the  plaintiffs  bought  and  after- 
wards contracted  to  sell,  the  consequence  of  such 
refusal  being  that  the  plaintiffis  were  obliged,  in  order 
to  carry  out  their  contract  with  their  transferees,  to 
go  into  the  market  and  procure  other  shares.  The 
company  say  that  the  shares  which  the  plaintiffs  pur- 
ported to  transfer  were  not  their  shares,  that  they 
never  had  a  good  title  to  them,  because  their  sup- 
posed transferor  had  previously  sold  them  to  some 
one  else.  The  plaintiffs  reply  to  this:  You  are 
estopped  from  denying  that  the  shares  were  ours,  for 
you  gave  us  a  document  of  title ;  you  gave  us  the 
certificate  in  order  to  enable  us  to  seU.  Now  what  is 
the  representation  which  such  a  docmnent  must 
always  be  taken  to  carry  with  it  ?  I  think  that  the 
purchaser  of  shares  who  has  obtained  a  certificate  is 
in  this  position,  he  can  say  to  the  company :  I  could 
not  tell  whether  I  had  a  right  to  be  registered  with- 
out reference  to  you ;  I  sent  you  certain  documents 
given  to  me  by  my  transferor,  and  asked  you  to  look 
at  them  and  at  the  register,  and  then  to  say  whether 
I  was  entitled  to  be  registered ;  and  by  giving  me  a 
certificate  you  represented  that  I  was  so  entitled,  and 
was  in  a  position  to  sell. 

This  is  in  accordance  with  what  was  said  by  Cock- 
bum,  C.J.,  in  the  case  of  In  re  Bahia  and  San  Fran- 
ciaco  Baihvay  Co, — ^viz.,  that  a  certificate  is  "a 
declaration  by  the  company  to  all  the  world  that  the 
person  in  whose  name  the  certificate  is  made  out,  and 
to  whom  it  is  given,  is  a  shareholder  in  the  company, 
and  it  is  siven  by  the  company  with  the  intention 
that  it  shfidl  be  so  used  by  the  person  to  whom  it  is 
given,  and  acted  upon  in  the  sale  and  transfer  of 
shares."  The  meaning  of  that  is  that  the  object  of  a 
certificate  is  to  enable  a  man  to  sell,  and  with  that  I 
entirely  agree. 

I  am  of  opinion  that  the  company  by  giving  this 
certificate  made  a  representation  that  the  plaintifib 
were  entitled  to  these  shares,  which  representation 
W€U3  intended  to  be  acted  upon  in  a  certain  way,  and 
that  the  plaintiffs  acted  in  the  way  intended  when 
they  proceeded  to  sell  the  shares.  They  are  entitled 
to  say  to  the  company,  "  We  sold  these  shares  because 
you  gave  us  this  certificate."  The  company,  there- 
fore, are  estopped  from  denying  that  the  plaintiffiB 
were  entitled  to  these  shares. 

We  were  referred  to  the  case  of  Bishop  v.  Balkis 
Co7isolidated  Co,,  in  which  it  was  held  that  a  company 
is  not  estopped  by  a  certification ;  but  a  certificate  is 
an  entirely  different  thing  from  a  certification ;  and 
in  considering  what  the  ^ect  of  a  certificate  is,  the 
Bahia  case  is  very  material.  We  were  also  referred  to 
the  case  of  Derry  v.  Peek,  which  is  always  cited  now 
whenever  a  case  of  misrepresentation  arises.  But  I 
am  of  opinion  that  that  case  has  nothing  to  do  with 
the  doctrine  of  estoppel,  and  does  not  in  any  way 
touch  the  present  case. 


Then  there  is  the  question  as  to  the  proper  amoont 
of  damages.  I  think  that  the  plaintiffs  applied  the 
£420  17s.  6d.  as  they  were  lawfolly  entitled  to  do, 
and  that  the  whole  sum  which  they  paid  for  the  pa^ 
chase  of  the  other  shares  is  the  true  measure  of 
damages. 

Lopes  and  E[ay,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Stretton,  HilHard^k  ft. 

Solicitors  for  the  re3pondents,*-ff"o^fo»M,  Scm,  &  O*. 


FromaB.  Div.  Mayli 

Buechard  V,  Maofablane.  (a.) 

Practice — Discovery — Commission  issued  in  Sooilmd^ 
Production  of  documents  by  third  parties — 6  A  7  Vid 
c,  82,  s.  5, 

Section  5  o/  6  <fe  7  Vict,  c.  82  only  permits  the  couKfc 
order  the  production  of  documents  before  a  commisiiGiiff 
as  ancillary  to  the  examination  of  a  witness,  and  doet 
not  give  power  to  the  court  to  enforce  discovery  a^sA 
persons  who  are  not  parties  to  the  action. 

Appeal  from  an  order  of  the  Queen's  Bench  JAma. 
(Lord  Coleridge,  C.J.,  andMathew,  J.). 

The  action,  which  was  pending  in  the  Gonit  of  Sai- 
sion  in  Scotiand,  arose  out  of  a  contract  by  l^e  par- 
suers  to  purchaise  from  the  defenders  a  vessel  nuned 
The  Lady  Octavia, 

The  Lord  Ordinary  had  granted  a  commisaioQ  to 
examine  certain  witnesses,  and  granted  ''diligence 
against  havers  at  the  instance  of  both  parties  ki  le- 
coverv  of  tiie  documents  specified  in  their  pespectite 
specifications  Nos.  22  and  23  of  process,  and  oommisBoa 
to  certain  commissioners  to  take  the  oaths  and 
examinations  of  the  havers/'  resident  in  OtermBj, 
London,  Glasgow,  and  Edinburgh  respectiTely  aid 
receive  their  exhibits  and  productions,  and  oidaiiied 
**  Mr.  A.  H.  Tindall,  chairman,  and  Mr.  A.  G.  Diy- 
hurst,  secretary  of  Lloyd's  Begister  of  British  iw 
Foreign  Shipping  to  appear  before  the  conmusskfflff 
in  London  and  produce  any  of  the  documents  called 
for  so  far  as  under  their  control."  The  spedficstiflB 
No.  22  of  documents  called  for  by  the  pursuerB  w* 
**  (1)  All  correspondence  passing  between  thedefa- 
ders  or  Barr,  their  surveyor,  or  any  person  on  thar 
behalf  on  the  one  hand,  and  Emil  Padderatz,  sun^ 
at  Hamburg  to  Lloyd's  Begister  of  British  and  Fore^gfi 
Shipping,  or  any  one  on  his  behalf  on  the  other,  re- 
lating to  the  condition  of  the  vessel  known  as  2^ 
Lady  Octavia  or  the  surveys  of  said  vessel  in  1889  sad 
in  July  and  October,  1890,  between  the  Ist  of 
January,  1889,  and  the  date  of  raising  this  action; 
(2)  All  correspondence  between  the  said  Emu 
Padderatz  on  tiie  one  hand,  and  the  London  office  of 
said  Uoyd's  Register  of  British  and  Foreign 
Shipping,  or  any  of  the  ofilcials  of  said  register  re- 
lating to  said  matters  prior  to  said  date ;  (3)  Afl»j 
ports  obtained  by,  and  all  communicationB  addwMW. 
to,  said  Lloyd's  Begister  of  British  and  Foreiffi^ 
ping,  or  any  of  the  officials  of  said  register  in  rdwr- 
ence  to  said  vesael  during  the  years  1889  and  iwO; 
(4)  Fwling  principals,  copies,  drafts,  scrolls,  (ffjw; 
tings  of  any  of  the  above  documents  are  called  «*■ 
The  specification  No.  23  of  documents  called  for  by  »• 
defenders  was  "  aU  correspondence  wusingbetwneaiiw 
pursuers  or  any  one  on  tneir  behau  on  tte  one  hanj 
and   Lloyds,    or  Lloyd's  Register    of  British  ai^ 

(a.)  Reported  by  A,  P.  Perceval  Kebp,  Esq.,  B«^ 
rister-at-Law. 
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Foreign  Shipping,  or  W.  H.  Tindall,  the  chairman, 
and  A.  G.  Ihryhurst,  the  secretary,  or  anyone  on  be- 
half of  or  as  representing  Lloyds  or  Lloyd's  Register 
of  British  and  Foreign  Shipping  on  the  other  hand, 
relating   to   the  vessel  referred  to  on  record  as  The 
Lady  Octavia  between  the  Ist  of  May,  1890,  and  the 
date  of  raising  the  present  action."     A  copy  of  the 
interlocutor  Avas  duly  served,  and  the  commissioner 
called  upon  Messrs.  Dryhurst  and  Tindall  respectively 
"  to  attend  to  produce  the  documents  mentioned  in 
the  specifications  served  upon  you,  and  give  your  oath 
and  examination  respecting  the  same  on  behalf  of  the 
pursuers."      On  their  failure  to  appear  a  summons  was 
taken   out    before   Wright,    J.,    at    chambers,    who 
ordered   them  to  attend  before  the  commissioner  at 
such  time    and   place    as    he,  might  appoint   **  for 
examination  as  to  the  documents  which  Lloyd's  Register 
of  British  and  Foreign  Shipping  have  in  their  posses- 
sion   answering    the    description   mentioned  in  the 
Bpedfications  Nos.  22  and  23  of  process  in  the  said 
action,  and  also  tiiat  they  do  respectively  produce  to 
the  said  commissioner  the  documents  mentioned  in 
the  said  specifications  (without  prejudice  to  the  said 
W.  H.  Tindall  and  A.  G.  Dryhurst's  objections  before 
the  commissioner  as  to  all  or  any  class  of  documents 
or  document  or  to  further  application  by  pursuers  to 
a  judge  in  any  such  case)." 
On  appeal  the  Divisional  Court  affirmed  this  order. 
Messrs.  Tindall  and  Dryhurst  appealed. 

Sir  B,  E.    Webster,  A,G,,  Cohen,  Q.C.,  and  James 
FoXy  in  support  of  the  appeal. — This  order  purports 
to  be  made  under  6  &  7  Vict.  c.  82,  s.  5,  which  enacts 
that  **  if  any  person,  after  being  served  with  a  written 
notice  to  attend  any  commissioner  or  commissioners 
appointed   to  execute  any  such  commission  for  the 
examination   of  witnesses  as  aforesaid  (such  notice 
being  signed  by  the  commissioner  or  commissioners, 
and  specifying  t^e  time  and  place  of  attendance), 
shall  refuse  or  fail  to  appear  and  be  examined  imder 
such  commission,  such  refusal  or  failure  to  appear 
shall  be  certified  by  such  commissioner  or  commis- 
sioners, and  it  shall  thereupon  be  competent,  to  or  on 
behalf  of  any  party  suing  out  such  commission,  to 
apply  to  any  of  the  superior  courts  of  law  in  that 
part  of  the  kingdom  within  which  such  commission 
18  to  be  execut^,  or  any  one  of  the  judges  of  such 
courts,  for  a  rule  or  order  to  compel  the  person  or 
persons  so  failing  as  aforesaid  to  appear  before  such 
commissioner  or  commissioners,  and  to  be  examined 
tmder  such  commission,  and  it  shall  be  lawful  for  the 
court  or  a  judge  to  whom  such  application  shall  be 
made  by  rule  or  order  to  command  the  attendance 
and  examination  of  any  person  to  be  named  or  the 
production  of  any  writings  or  documents  to  be  men- 
tioned in  such  rule  or  order."    The  clause  in  that 
section   as    to  documents  only  means  that  on  the 
examination  of  a  witness  he  may  be  ordered  to  pro- 
duce documents  as  ancillary  to  his  examination,  and 
does  not  give  rights  over  third  parties  other  than 
witnesses.     This  order,  however,  does  not  treat  either 
of  the  applicants  as  witnesses,  but  calls  on  them  to 
Moertain  and  disclose  the  documents  in  their  posses- 
sion. 

They  cited  Elder  v.  Carter,  38  W.  R.  612,  25  Q.  B. 
D.  194. 

J'  0.  Barnes,  Q.C.,  and  Hon.  A,  Lyttleton,  contra. — 
It  is  intended  to  call  the  applicants  as  witnesses,  and 
when  they  are  in  the  box  they  will  be  asked  to  pro- 
duce the  letters  and  report.  The  surveys  are  reqx^ired 
ui  order  to  prove  or  disprove  the  breach  of  wan«^ty 
^  whichjhe  action  proceeds.  The  order  itself  ^i./)^s 
that  a  Scotch  court  would  call  for  the  productj^  0^ 
these  documents  by  a  witness,  and  the  effect  f^^^th© 


statute  is  to  enable  the  court  to  enforce  here  whatever 
the  Scotch  court  might  enforce  within  its  own  juris- 
diction. 

Lord  Halsbuby,  L.C. — In  this  case  I  do  not  find 
any  evidence  that  there  are  in  fact  documents  in 
existence  such  as  might  be  conjectured  from  the  form 
of  this  order.  The  documents,  if  they  do  exist, 
relate  to  the  business  of  third  parties,  and  not  to  any 
right  existing  between  the  pursuers  and  the  defenders. 
They  are  a  correspondence  and  a  report  between 
Lloyds  and  Lloyd's  agent.  It  is  true  that  they  have 
relation  to  the  particular  vessel  which  is  the  subject 
of  s«Je,  but  that  only  happens  by  reason  of  the 
peculiar  form  of  incorporation  which  Lloyds  possess, 
and  which  enables  them  to  class  vessels. 

Sitting  in  this  court,  and  treating  the  dispute  as  if 
it  had  happened  in  England,  I  am  bound  by  the 
decision  of  the  Court  of  Appeal  in  Elder  v.  Carter, 
and  I  am  consequently  driven  to  the  inquiry  whether 
or  not  this  is  in  substance  an  order  for  inspection  and 
discovery,  or  whether  it  is  part  of  a  procedure  to 
examine  witnesses.  I  do  not  know  what  facts  are  to 
be  established.  I  do  not  know  what  documents  are 
asked  for.  I  do  not  know  that  the  parties  have  ever 
condescended  upon  any  particular  document,  or  in- 
timated that  they  have  any  knowledge  of  any  docu- 
ment existing  at  all,  and  I  am  led  to  the  conclusion 
that  it  is  inspection  and  discovery  that  is  sought,  and 
not  the  examination  of  witnesses  on  commission. 

The  meaning  of  the  order  is,  as  I  construe  the 
meaning  of  this  instrument,  that  the  witness  is  to  be 
examined  if  he  has  got  in  his  possession  documents 
which  may  become  part  of  the  necessary  evidence  in 
the  cause.  If  that  is  the  meaning  of  it,  it  is  quite 
clear  that  such  an  order  is  not  rendered  valid  because 
it  is  limited  to  a  particular  ship  and  to  the  particular 
years  over  which  tibese  transactions  are  spread.  This 
order  has  been  obtained,  not  by  one  of  the  parties 
against  the  other,  but  by  both  of  them  against  third 
persons  who  have  no  interest  in  the  question  and  have 
not  been  heard.  To  enforce  such  an  order  would  be  a 
serious  invasion  of  private  rights. 

I  have  hitherto  spoken  as  u  this  was  a  matter  which 
occurred  in  England.  On  looking  at  the  Act  of  Par- 
liament it  appears  to  me  that  the  only  process  intended 
to  be  enforced  was  for  the  production  of  documents 
as  ancillary  to  the  examination  of  witnesses.  If  there 
be  any  difference  between  the  rights  of  discovery 
which  exist  in  Scotland  and  the  rights  of  discovery 
existing  here,  I  can  only  say  that,  sittmg  in  this  court, 
I  can  only  know  of  such  distinction  so  far  as  it  is 
brought  before  me  by  evidence,  and  no  such  evidence 
has  been  produced. 

The  result  is  that,  looking  at  the  order  of  the  Scotch 
court,  and  the  order  that  has  been  made  in  further- 
ance of  it,  we  must  come  to  the  conclusion  that  the 
latter  is  not  an  order  which  is  justified  by  the  5th 
section  of  6  &  7  Vict.  c.  82,  but  that  it  is  an  order  for 
discovery  imdcr  circiunstances  under  which  no  such 
order  could  be  made  in  this  coimtry,  and  I  think, 
therefore,  that  this  appeal  ought  to  be  allowed. 

Lord  EsHEB,  M.R. — In  this  case  the  question  turns 

on  the  true  interpretation  of  l^e  statute,  and  we  have 

not  to  consider  the  law  of  Scotland,  whatever  it  may 

be.    The  order  on  the  face  of  it  assimies  to  be  made 

against  Tindall  and  Dryhurst  in  an  action  with  which 

they  have  no  relation  whatever,  and  to  which  they  are 

absolute  strangers.    It  is  objected,  therefore,  on  their 

behalf,  that  the  order  cannot  be  made,  both  for  this 

reason  and  because  it  requires  them,  not  only  to  state 

whether  there  are  such  documents,  but  to  produce 

I  them  and  allow  them  to  be  read  before  it  is  determined 

I  whether    they  are  evidence   either   for   plaintiff   or 

t  defendant.    What  the  meaning  of  this  order  is  I 


696 


THE  WEEKLY  REPORTER. 


VoLXXHX. 


Cczxi  07  Appeal. 


Btbthasd  r.  Macfaklask. — Is  BE  Fbexe. 


HighOoukl 


^myseif  DO  dodbC  The  real  mfammg 
of  is  if  tiiait  die  JUwJunwntU  iboold  be  prodooed  in 
arte-  that  the  pencns  sppljing  tor  tLem  mj  read 
tte^  and  kaaw  their  oonteotB.  In  ray  cfinioa  sodb 
an.  :rier  m  beyond  the  jnriadirtion  of  the  judge. 

in  the  CottU  of  Chanoay  before  the  Jadicature 
AeCa  there  was  no  ndi  thing  aa  a  bill  of  discorerj 
mtptirM  a  third  person  to  diaoorcr  inatters  in  an  action 
becwwn  other  parties  in  which  he  had  no  interest. 
If  tLere  were  a  svbpf^ua  dn/xa  Urn  ^  issued  in  this 
foTEi  TZ  voold  have  been  bad.  becaoie  it  is  patting 
npoQ  a  witness  wbo  had  no  interest  in  the  question 
a  burthen  that  there  was  no  right  to  put  upon  hira, 
Aat  is,  that  he  should  loc4c  throogh  his  docmnents  or 
books,  and  oome  to  tihe  condnsion  as  to  what  was 
relevant  to  the  inqinrj.  A  tf'hj."jt.'.i  *'':ces  Urnm  is 
an  cvder  from  the  coort  to  a  person  to  produce  a 
do<iiiiiKiit  which  was  alleged  to  be  in  his  possession, 
and  to  pcodooe  it  to  the  court  at  the  trial,  and  not  to 
ptodooe  it  to  either  partj.  Under  sach  a  ««2fHPaa 
when  a  witness  bfooght  the  document  into  court  the 
parties  could  not  ask  him  for  it.  All  that  could  be 
dosie  was  that  the  witness  prodnced  the  docnment  to 
tiie  eonrt,  and  might  insist  that  his  document  shoold 
not  be  handed  to  the  parties  even  at  the  triaL  When 
die  judge  was  satisfied  that  it  was  evidence  in  the  case 
for  either  party  he  mig^t  order  it  to  be  read.  There- 
fore the  suggestion  is  that  the  Act  of  Parliament  gires, 
as  against  third  parties,  a  power  which  did  not  exist 
in  any  court  as  against  th^  before  the  Act. 

Xow  the  words  relied  upon  in  this  Act  of  Parlia- 
ment are: — *'An  order  for  the  prodaction  of  any 
writingB  or  docoments  to  be  mentioned  in  sach  role 
or  ordo-."  That  is  very  like  the  words  in  ord.  37,  r. 
7,  "  The  coort  or  a  judge  mayin  any  caose  or  matter, 
at  any  stage  of  the  proceedings,  order  the  attendance 
of  any  person  for  the  porpose  of  pfodadng  any 
writings  or  other  docoments  named  in  the  order." 
It  was  held  by  the  Court  of  Am>eal  in  Elder  t. 
Carter  that  notwithstanding  the  largeness  of  those 
words,  when  the  purpose  of  the  rule  came  to  be  con- 
sidered, such  an  ordor  could  not  be  made  against  a 
third  person  who  was  not  a  party  to  the  cause. 

That  is  a  judgment  which  is  binding  upon  this 
court,  and,  in  my  oponion,  is  clearly  right.  Then, 
coming  to  section  5  of  this  Act,  the  question  is  whether 
we  are  not  obliged  to  hold  the  same  with  regard  to  it. 
It  seems  to  me  that  this  case  is  outside  the  Act  of  Par- 
liament according  to  its  true  reading,  and  that  the 
learned  judge  had  no  jurisdiction  to  make  the  order 
i^ypealed  against. 

Fbt,  L.  J. — In  my  judgment  this  order  cannot  be 
made,  and  ought  not  to  be  nuide  under  the  statute. 
It  is  analogous  to  a  bill  of  discovery  against  a  mere 
witness.  Now  is  such  an  order  as  that  within  the 
meaning  of  the  statute  6  &  7  Tict.  c.  82  ?  In  my 
judgment  it  plainly  is  not  That  statute  enables  the 
court  in  England  or  Scotland  or  Ireland  to  direct  a 
commission  for  the  examination  of  witnesses — that 
means  persons  who  are  able  to  bear  testimony  with 
regard  to  the  issues  in  controversy  between  the 
litigant  parties.  It  does  not  mean  that  they  may  be 
ezamuiea  with  repaid  to  the  possession  of  documents 
which  may  be  rdevant  to  tne  controversy  between 
the  parties.  That  observation  governs  the  whole  of 
the  section,  and  I  think  the  words  at  the  end,  "for 
the  production  of  any  writings  or  documents  to  be 
mentioned  in  such  rule  or  order,"  are  only  ancillary  to 
the  examination  of  witnesses.  The  words  may  require 
the  production  of  the  documents  which  that  wibiess 
produces  as  a  witness,  but  they  cannot  for  one  moment 
oe  stret<^ed  so  as  to  enable  tiiie  litigating  parties  to 
obtain  discovery  against  a  witness.  It  appears  to  me 
that  if  we  were  to  give  the  slightest  countenance  to 


I  tins  psoceeding  we  shoold  be  doing  a  grest  inja- 

'  tice. 

It  has  been  said  that  it  is  a  remaikaHe  flung  tkt 
A.,  by  raakmg  a  aenes  of  filse  statements  sgaiutK 
and  potting  them  on  the  bade  of  a  writ,Qrcil% 
them  a  statement  of  daim,  may  obtain  in^wtiflaj 
thebo(teofR  Thatisthelaw,  batithssBeicrfat 
been  canied  to  this  extent,  that  by  A«  making  4  fltaft»- 
ment  against  B.  he  can  obtain  disoovcry  of  tiw  booh 
of  C.  This  is  an  attempt  to  cany  it  to  tiist  atnt. 
and  therelore,  in  my  judgment,  it  ooght  to  finL 

Appeal  allowed, 

Solicitars  for  the  appdiants,  Paribfr,  GamO,  k 
Parixr, 

SoHcitors  for  the  parties  to  Ihe  action,  Thum 
Oj^/per  A  Son. 


3^(^  Cuiut  of  3(itsticc 


Chan.I>iv.  I 
Xorth,  J.  / 


3iay29;  Jmei 


/n  rt  Fbjesck. 
Feemz  r.  LOGAX.  (a.) 


Will — EquitaUe  contingertt  remainder — Ltgal  edatt  » 
martgagtta — Contingent  Bemaindert  Ad^  1877— icj»- 
sition  o/  legal  estate — Intermediate  rtnU—Etir^ 
law — Sext  of  kin, 

A  teetatar  devised  freeholds,  the  legal  edate  t»  loac  <•/ 
vrltich  was  outstanding  on  mortgages,  to  his  m»  f»lij\ 
with  remainder  to  such  of  the  children  of  the  uno^ 
being  sons,  should  attain  the  age  of  twentg-one,  cr^hatf 
daughters,  should  attain  that  age  or  fnarry  under  it ;  ^ 
gave  his  residuary  real  and  personal  estate  to  kU  a* 
absolutdy.  The  will  was  executed  before  the  ptuting^' 
the  Act  40  d-  41  Vict.  r.  33.  The  testator  died  is  IbTi 
In  18S8  the  son,  as  tenant  for  life,  sold  paH  of  the  la- 
incumbered  freeholds,  and  out  of  the  proceeds  of  saUj^ 
off  the  mortgages  on  the  incumbered  freeholds,  which  wm 
reconveyed  to  the  uses  of  the  loiU,  ShorUg  afkrwrit 
the  son  died  intestate ,  leaving  three  infant  soiu  oidif  iw- 
viving  him. 

Held,  that  the  reconveyance  of  the  mortgaged  real  Mt 
did  not  defeat  the  contingent  remainder  created  iy  ^ 
will. 

Held,  that  the  intermediate  renU  ofthefreeholdidurifi 
the  suspense  of  vesting  of  the  remainder  went  to  the  Mi 
of  the  son  under  the  residuary  devise  as  real  property. 

Motion  for  judgment. 

The  testator,  W.  P.  Freme,  by  his  will  ditod 
February,  1877,  and  executed  before  the  pasmg  « 
the  Act  to  amend  the  law  as  to  contingeat  remaindos 
(40  &  41  Vict.  c.  33),  devised  certain  fredwld  aai 
bequeathed  certain  leasdiold  estates  to  his  son,  Jvs» 
IVeme,  for  life,  and  to  receive  and  take  the  rents  a» 

Srofits  thereof  accordingly,  and  from  snd  after  to 
ecease  he  devised  and  l^neathed  the  same  unto  tm 
amongst  all  the  children  of  his  said  son  James  u  k 
should  by  deed  or  will  appoint,  and  in  defanlt  of 
appointment  amongst  all  the  children  of  Ms  said  wo 
James  who,  being  sons,  should  attain  the  age  rf 
twenty-one,  or,  being  daughters,  should  attsin  vm 
age  or  marry  under  it,  equally  between  them.  Tie 
testator  also  devised  and  bequeathed  all  bis  nadatxy 
real  and  personal  estate  unto  his  said  son  Jamei 
absolutdy. 


(a.)  Beported  by  C.  P.  DracA3f,  B^.,  Bairister^ 
Law. 


Vol.  XXXIX.    [Aug.22.i8ai.j  THE  WEEKLY   REPORTER. 


e»7 


High  Cotjkt. 


In  re  Prbme.— In  he  Mervin. 


High  Ck)UKT. 


At  tlie  date  of  the  testator's  death  in  1878  some  of 
he  freehold  estate  was  mortgaged  and  some  was  un- 
Dciiixil>ered.  The  leaseholds  were  mortgaged.  In 
.887  trustees  were  appointed  of  the  settlement  created 
>y  the  -will  of  the  testator  for  the  purposes  of  the 
tefctled  Hiand  Act,  1882. 

In  1888  James »  as  tenant  for  life,  sold  a  part  of  the 
mmcumbered  freehold  estate,  and  out  of  the  proceeds 
aaid  off  the  mortgages  on  the  other  part  of  the  free- 
hold estate,  and  on  the  leasehold.  The  freeholds  so 
iischar^ed  from  incumbrances  were  reconveyed  to  the 
OSes  of  the  will,  and  the  leaseholds  to  the  trustee  of 
the  ^will. 

James  died  in  1888,  intestate  and  a  widower,  with- 
oat  having  exercised  his  power  of  appointment.  He 
left  three  infant  sons  only  surviving  hun. 

The  plaintiffs  were  his  two  younger  sons;  the 
defendants  were  the  trustee  of  the  will,  the  eldest  son 
of  James,  the  trustees  for  the  purposes  of  the  Settled 
liand  Act,  and  the  executor  of  the  will. 

The  action  was  brought  to  determine  {inter  alia)  the 
loHoyfnug  questions  arising  on  the  adininistration  of 
the  estate  of  W.  P.  Freme : 

(1)  Whether  the  effect  of  the  reconveyance  of  the 
inort^a^^  freeholds  was,  by  convertinfi^  an  equitable 
into  a  legal  estate,  to  defeat  the  remainders  liznited  in 
them  by  the  will  of  the  said  W.  P.  Freme  ? 

(2)  Who  (if  the  remainders  had  not  failed)  was 
^entitled  to  the  intermediate  rents  of  the  said  freeholds 
-during^  the  suspense  of  vesting  ? 

S.  JT(rt7/,  Q.a,  and  E,  S,  Ford,  for  the  plaintiffs.— 

An  equitable  contingent  remainder  in  these  properties 

•was  created  by  the  will,  which  was  not  destructible : 

AstUy  V.  Mickkthwaite,  28  W.  E..  811,  15  Ch.  D.  59. 

In  18S8  a  legal  contingent  remainder  was  created  by 

the  reconveyance  of  the   freeholds,  by  virtue  of  a 

Tef  erenoe  to  the  uses  of  the  will,  which  would  have 

failed    l>ut    for    the    operation    of    the    Contingent 

Bemainders  Act  of   1877,  which  preserves  it.     The 

rents  and  profits  of  the  freeholds  so  reconveyed  go  to 

the  devisee,  James,  under  the  general  devise,  but  as 

personal  estate,  and  on  his  deaSi  go  to  his  personal 

representatives,  and  not  to  his  heir-at-law :  1  Jarm.  on 

Wills.  313 ;  Seioell  v.  Denny,  10  Beav.  315  ;  BurUy  v. 

Evelyn,  16  Sim.  291 ;  Halfiyrd  v.  maine»y  Ibid.  496. 

CozenS'Hardy,  Q.C.,  and  Arkle,  for  the  heir-at-law 
of  James  Fr^e. — The  contingent  remainder  was 
created  by  the  will,  and  the  d^  of  1888,  wherebv 
i^e  legal  estate  was  reconveyed  to  the  uses  of  the  will, 
simply  clothed  the  remainder  with  the  legal  estate, 
wi^  whatever  consequences  may  result  from  that 
clothing.  The  deed  of  1888  itself  created  no  con- 
tingent remainder.  If  the  remaindei*  has  not  failed 
the  intermediate  rents  go  to  the  heir-at-law  of  James 
Freme  as  real  estate. 

Benn,  for  the  trustee  of  the  will  and  the  executor. 

Napier  Higyin%,  Q,C,,  C.  Aahworth  James,  and 
Dibdin,  for  the  trustees  for  the  purposes  of  the  Settled 
Land  Act. 

KoBTH,  J.,  held  that  all  that  was  created  by  the 
will  was  an  equitable  contingent  remainder  that  was 
not  subject  to  the  defect  of  failure  by  reason  of  the 
absence  of  a  sufficient  freehold  to  support  it.  His 
lordship  did  not  think  that  the  subsequent  acquisi- 
tion of  the  legal  estate  by  the  deed  of  1888  could 
have  the  effect  of  causing  the  limitation  to  fail, 
whatever  effect  it  might  have  produced  had  the 
deed  been  dated  before  the  time  when  the  Act  in 
question  came  into  operation.  In  addition  to  that, 
his  lordship's  impression  was  that  there  was  another 
answer  to  this  case — namely,  the  point  of  fact  tljat 
the  contingent  remainder,  being  equitable  only,  ^^^^ 
not  subject  to  being  defeated  by  the  absence  of  ^y 


freehold  to  support  it,  and  that,  in  effect,  was  to  be 
gathered  from  what  fcdl  from  Malins,  Y.C,  in  AsUey 
T.  Middethwaite,  His  lordship  was  also  of  opinion 
that  the  rents  during  the  suspense  of  Testing  of  the 
remainder  went  to  James*  estate  under  the  residuary 
devise,  as  between  his  heir-at-law  and  next  of  kin, 
as  real,  and  not  as  personal  estate. 

Solicitors  for  the  plaintiffis,  Chester,  Mayhew,  &  Co., 
for  PeeU  &  PeeU,  Shrewsbury. 

Solicitors  for  one  trustee  for  the  purposes  of  the 
Settled  Land  Act,  Bridges,  Sawtell,  &  Co. 

Solicitors  for  the  other  parties,  Field,  Roscoe,  &  Co., 
for  Oihhons  &  Arkle,  Liverpool. 


fe?J:j  April  22;  June  20. 

In  re  Mekvin. 
Me&yin  v.  CbosskAlN.  (a.) 
Will — Conatriiction — Gift — Remoteness — (H/t  at  twenty- 
Jive  years  of  age — Mainteiiance  clause — Vested  or  con- 
tingent gift. 

A  testator  gave  his  real  and  personal  estate  to  trustees 
upon  trxist  for  sale,  conversion,  and  investment,  and 
upon  trust  to  hold  such  investments  and  the  income 
thereof,  **  and  to  pay  and  divide  the  same  equally  between 
the  present  children  of  my  son  J.  M,^*  {naming  them), 
*^and  any  other  children  who  may  be  hereafter  born  as 
and  tvJien  they  shall  respectively  attain  the  age  of  twenty- 
five  years**  with  power  in  the  Tneantime  to  apply  the 
whole  or  any  part  of  the  income,  for  the  maintenance  and 
education  of  such  grandchildren  during  their  minority. 
The  xvill  also  contained  an  advancement  clause. 

J.  M.  survived  the  testator,  who  died  in  1879.  At  the 
testator* s  death  J.  M.  had  five  children  living  ;  one  child 
was  born  four  Tnonths  later,  and  two  more  subsequently. 
The  eldest  attained  twenty-five  in  1890. 

Held,  that  J.  M.*s  children  did  not  take  vested  interests 
in  the  fund;  that  the  gift  was  to  a  doss,  to  be  cucertained 
when  the  eldest  child  attained  twenty-five  ;  and  that  the 
gift  was  void  for  remoteness. 

In  re  Parker,  Barker  v.  Barker,  16  Ch.  D.  44,  fol- 
lowed. 
Elliott  v.  Elliott,  12  Sim.  276,  discussed. 
Adjourned  summons. 

In  this  case  the  point  arose  whether  a  bequest  to 
the  children  of  John  Mervin,  the  son  of  the  testatcn:, 
was  void  for  remoteness. 

Kichard  Peter  Mervin,  the  testator,  who  died  on 
the  4th  of  March,  1879,  by  his  will,  dated  the  Ist  of 
October,  1848,  devised  his  real  estate,  and  bequeathed 
his  residuary  personal  estate  to  trustees  upon  trust 
for  sale  and  conversion,  and  investment  of  the  pro- 
ceeds thereof.  And  he  directed  his  trustees  to  stand 
possessed  of  such  investments  and  the  annual  income 
tiiereof  upon  trust  to  pay  various  annuities  and  make 
certain  payments,  and  continued :  '*  Subject  to  the 
hereinbefore  bequests  I  direct  my  trustees  to  stand 
possessed  of  tiie  said  investments  and  the  annual 
income  and  produce  thereof  upon  trust  to  pay  and 
divide  the  same  equally  between  the  present  children 
of  my  son  John  Mervin — ^viz.,  Bichara  Peter  Mervin, 
Elizabetii  Wilson  Mervin,  Mary  Harriet  Mervin, 
Arthiu-  Wilson  Mervin,  John  William  Mervin,  and  any 
other  children  who  may  be  hereafter  bom,  as  and 
when  they  shall  respectively  attain  the  age  of  twenty- 
five  years,  with  power  to  my  said  trustees  in  the 
meantime  to  pay  aiid  apply  the  whole  or  any  part  of 
the  remaind^x  oi  the  income  of  the  said  investments 
for  the  mai^jj^^gnajic®  ®^^  education  of  such  grand- 

(a.)  B^rt^"^vf  H.  Q^^^»»^^>  ^sq.,  Barrister- 
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-n  Szxrcs:.  High  Corn. 


■  ■■!!;«  7.f*r  TrrTi  ^^tt  sii  j^>  ?t-.i  -^li  ia.  f'-'xr'.-^  t.  JlomUy,  29  W.  B.  1,  5  App.  Cm,  ;it 
jx  TzaDT-**  a.  :ijtt2r  .  <*r...;r;r  i^ -r^Tt.a  * -*  "'"*.  The  rule  which  has  always  heen  apf&itD 
ar       :     r.T.T  r     -.r    ixf     •'^^-cr    jia       ^aea     t  remoteneaB  is  this:  "  Yoa  donotimputtk 


^.-ymwrr   a.    nj&    — -i     r   :rr  ai*:  .r^Cxi. -ii^imL     -iw    t  rciooteDesB  into  the  oonstractioiiof  tbeiistn- 

r      iPTit    V  which  yon  investigate  the  expreswd  iata- 


-ir-s-.      .  ..«*  -  :.- 


♦^.fT'X^ 


—•*": 


•t  the  testator.  Ton  take  fa»  wofdi  oi 
r'n  zj.-\T.  jlju  ."  .irr  .rsjssn^  -"is.-  jos  i  -nttfiavonr  tjo  arrive  at  dieir  meazung,  exacdjnik 
s    ---tr'.  -ame  nruMTfiwr-  -u  if  these  had  been  no  sock  liv,  nis 

-— -=_    :^  ^a.    r    :--->^-^-7_   Trrr—r^i    Tm  •      i  *he -vhuie  intention  ezpresBed  by  the  words  ewd 
zr    si-ir^-s-    :--    r    "Tj-iil   ^a^e*     t— irr   ^     .^wmlv^uEB  e^Eeet.     I  do  not  mean  that  ia  dafiti 
L«-     ■— r*^ "  "        -t^'       a»r    T":*    •  r^  .  zuc      viih  '▼orda  wnich  are  ofascnre  and  ambigaoiis,  ira^ 
'Ttt'j-tj.   j:.:   ijf   c»»»»T —  »-   -:rr  -rpy«    ..m     -▼»»nin.  i 'jnestion  of  remoteness,  may  not  soofias 

e   uTTxn  to   the  cansideradon  that  it  is  better  t& 

-tfiKoiste  than  tn  destroy  tlie  intention ;  but  I  dasr 

-has.  Lt  the  •.-onstmction  of  the  words  is  one  libotf 

-yTTcn  k  •>oizrt  would  have  no  doubt,  though  tlieRiB 

zo  law    >t   remiitenesB,  that  conatroction  caouji  \k 

'.irprcd  >r  •  .-orrectef  1  to  something  different  for  the pv- 

-ose  ^t  -^WKprng  from  tiie  consequences  of  tint  Iiv.* 

It  wTd  aut    iispoted  that  the  tmst  '*to  ptjai 

irrrie    Derwpen  the  present  children "  of  the  n. 

•  aai  tar  yther  dnhucn  who  may  be  hereafterboBt 

T«ir.^  ~  ~  18  Old  wn±!n  they  shall  ie^>ectively  attain  tkeaeejj 

^  _  .    .  . ,  '  wwiLi  -drp  yea^rs,'  if  it  stood  alone,  would  curiff 

'   •'~'  '*   ■•    •'"  "•'•^  '^'"•"'   '^^ii- ir«5L  icll  "iitr    r.'  :    n      tjntnisRit  axterests  only  on  the  children;  botiiw 

*"'"   •'^"  "*■  *^   '-^  -*-<<' fc'  r«  iirtun. — Hzsr  .mr  3  zl-      .onseniii:*!  that  the    power  to  the  trustees,  inii 

'■•*^-      -  -^  .r.r»-rr-«rjt    r  -1j-  jinn.'.  v..rr*'a,-vFgg  npsCE»i     -ajtannme.  t>  oay  and  apply  the  whole  oranjpotif 

a    ^p-  ;..>-    r    ;^  -.-*tar.  r  i    u^ini-     ^.1^  r=r  :=:iv  *•     -ji^  renamder'of  the  income  for  the  maintfflMffrf 

■r.-.r-.r.^r^'.T  n   r**-:      -.x  'h^  nr^rriin  -rr  T:.igT:TFn.-tnfe     ^,r    ynnpy-miiiTTm  Arrnng  their  minority  vis  flft' 

v^t-.^    :.p.   i;r*-r.-:  n     r  -tli-  ssctSLT  th-ir  -t:=r  -fLir!-*      -^ait  to   vpsc  tiie  shares  of  the    childrm;  «ni  ■ 

'^''^  '    '^'^  •*  i-"*  i.-arii     .-J  •'-%  T.  J,  •  r*.  r  De  f.   £     ^izDrorr    -i    that  contention,  JF\w   v.  /or  sad  ote 

'"'-''"'     "  '*    *,-'  ^-   -'•   '^-   ^    '-^   —  ^  -*  ^-      aMB  >i  tile  ^ame  class  were  relied  <m.    In/oJT.ftf 

>*•       .f  '  ^  -»  r  .  ^    ;  3*«s'_j!  1.      nie'  7-wpr    -r     -j^^   testator    »ave    die  investments  of   ooe-fifti:  8^ 

»/rv'aM»«*rr.rr.r  **>•,  -n.  ws  "ins     _i :.— »*  -•  -.    — .••;  •»*«.,      £::..n*»  :©  u^uaiees  upon  tmst  to  pay  the  income* 

^  -^•**='    --"-^     -*  *  »^  -^^.."^  rpsnme.  mii  -iiere  :s  ou      ^^s  -^.n  i)r  iii?.  and  after  his  death  to  his  wii^ 

j:rf     -<^<-.      r!u^    jui-iTf^n  >-ai4Z  it  tht?   itttzh  jx  "itr      rnryTT.*-  wruowhood*    and  after  her  death  or  Kflrf 

'*^^.  r  T..f  r^TT*  jiri*5irt*-i  -;■  -aussr     .1...  t  --,  ^  V«  ^.     ^larrriLir-  to  -fivide  and  transfer  the  one-fifth  of  tfc 

"^  "'•"'  -^''^    -  •  '        J"**"  ■  -"l""-  -        rf  •:-.  ^  .  ?*  ..     ii.;.  Mi«'»  to   :imi  amongst    the  children  of  the « 

"»  /*    ^  -"•»'    »*'•     '•-  —     i'"'**-     -t  _a  ai.'r  A  ,nrr  to  "iitr     :!.jiaily  is   uid  when  they  should  respectivdy  sttB 

%-;:..'r'<i   ^   ^   •i.ami.  :t  -a  ai'-t  1.  zicr  tj  ^uczl   .r  :iie     :ii*  vjt?  ri  rwenry-tive;  applying,  from  timctotiit 

-r.;;*!?--?!    .r    T'.'in    m  *fiaJ   irmnL  twonry-i'-f*.   ar  3l     thr  niL«:mfi  jt  the  piMSumptiYe  Aare  of  each  chili g 

'f^''"   '   -«''.   '  '•*  '-  -  jf»^-   •^•'-   3iir  to   ian-ii    IT  tiiLae     ^y  aiucii  tiifire*ji  njspeetivdy  as  the  trustees  or tnatee 

.i'-ii«   tt  -ii**  v^r.«£i.r<    ii-jiriu   u  ait^iiTrninaiSw    it  u     njr  Tic  ime '3«ng  shouM  think  proper,  to  and 6r I* 

»4:'.'.r,r^-r.ari».  w  uiit  -vhrti  -it^  ^h^*!  ictam.  twRnrr-     una  j^x-  aiazntenani»  and  education  until  such  to 

'^^^'  ^  ^•*'  ^^  ^  2^*  d  M  T^sairi^i  the  -hiTiir^^  lvai«;     gumiii  beeinne  imyaUe  as  aforesaid    Jessd  3U- 

«ut  -li/*  -r^^\  '.    -if,-  *i  7»^— .  ir  the •T'istsirL r  *  iesoL       \^\A  ^aat    tlie  children  of    the  testator  took  nstti 

i  .,',.*-r  '4  -r.  ,."  ,ri.*.  >  X.  2-  >::.   ;«i  3eav:  111.  aits*»9C&>     Then?,  howevo-,  the  fund  wasdiiidfidBJi 

-T'  V-     -  J     _x_     ^ -  - '  ^  »  amnv  ^iiarfs  as   tiie  son  had  diildren..  and  • 

»  L.  ./r'TJ"'.?^.  ^^"°«^  •^^'^^"--'^  =    ^B-jim,  '.t  *cn  si»i«  W.S  directed  to  be  .ppWir 

";:*    !!fffl„7r°2:r°'-r'^    ^'^    m?P«i.^x    aMr-waite-dnEd.    H^ the  income  of  the  Ak 
^     .«"^;^  ,JI        "^  ""^^  ?«7rtTii-    ^,^  .^  ,„^  appBcaUe  far  the  nuintoMDce «.! 

•'n^  »«  ^«..,w^  ^  J^,.  ^  ^^^     •^•s  -inimrMn,     >ow  m  /»  re  Piirfcer,  5orferT.  /»«'. 

j[ien  in*  aici:ulert.  ai  tae  *  ntw  ,  .a_         .  ._  a^  am^m 

tae  treoitnx  aave  bar  residnary  estate  to  trwi 

r.nu  .r  ur.,  for  ^  aers  of  khu-The  z^  is  tt^     ;ipon  tmst  tD  pay  the  im»me^  smJi  P«t  ttorf» 

i-,r  rPmr.t>nP«c     Toe  aannril  nieanmir  .f  the  wnr^     ""  ^"'"^^'J^'^  *!ff  ^?^*'     J^^ 
•>.**►  ,  -  -»,^    n.- T..^.    «.  •    ^"       "  -  "^  ^'^     y^  ^     .Bii»  snL  tfdncation  of  her  children  until  thej-SDW* 

•iiii.  *ii-.4.^  '"'".-f  »r-aina  ^^.roni-^^.;.,^    ^x,  *  ^~- /  xtsaot  ttttsT  twHWCtive  sgcs  of   twenty-one  yap" 

V^nrir^^^'^^aT^S^^  indWanH^l^ttai^^arn^ 

«dau^a...^,^^.^..^  ^^oSrr^^^t^  ^dSalS 

thii  n^.      xoe  w:i.;u^  aicnme  is  net  zrven  by  the  ^^^^j^j^S!  ^    held  that  the  chili* 

payacie  at  a  certain  age.  but  is«  m  terms,  ama^ 
^tr--'  u{t,-^  rtt^ATT^  tw  5</-r  ▼.  £.;«;»•.  I  ^  Siai.  :517 :     the  Ieg»nr  becomes  vested  whoi  there  is  ft  dinrt* 
and  f*  -'  Tv '»  Tur.,'i  K.<t.i:^,  tT*-*  ju  r/i  ▼.  X-*  71*  r  u  .it?     to  pay  abe  interest  in  the  meantime  to  the  P*"** 
W.  iL  4*/f.  .57  Ch.  D.  :>^,  in  reply.  \  whl^ni  the  legacy  is  given;  and  not  the  lfi«  w^ 

$-.,r  ,j,T^   .-*'*  dMre»  snpe«iiieda<firectionthat  thetrnsteesA* 

■  pax  ttie  whcle  or  soch  part  of  the  interest  «s  oj 
J-m^  Jfi.— ^TTTiixsro.  X.  afMr  rearing  to  the  ^acts.  .  ibil  think  lit.  Bat  I  am  not  aware  <^  ^  ** 
— Tb«t  dm  rrwnrum  raised  was  whetfa«  the  ciiLLdren  where,  tke  gift  bei^  of  an  entire  ftmd  pfty«*^ 
cf  J'-^hn  yieTTJn  zoTjk  vested  or  contmsent  JLCuiemj.  -''**■  •-•*  ■»—■■■■*  *««JW  on  thnr  uttaininr  »  fl*T 
The  rale  wkasa  aiaat  gnuie  me  in  deddnwr  the  qaes- 
tions  which  anae  ia  duia  stated  by  Lord  Selbonae 


class  of  penow  eqiJly  on  tiiesr  "ttMnn^^^ 
ace,  a  dxrecti»  to  apply  tiie  income  of  the  «w^ 
f^nd  in  the  .enftiJr^  tiieir  mainteDaiioehiabtfB 
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High  Coxjbt. 


In  be  Fobeign  and  Colonial  Govebnment  Trust  Co.  (Limited).         High  Court. 


Id  to  create  a  vested  interest  in  a  member  of  the 
18S  who  does  not  attain  that  age."     I  think  that 

Slies  to  the  present  case,  and  consequently  that  the 
dren  of  John  Mervin  did  not  take  vested  interests. 
There  was  some  suggestion  that  the  gift  was  not 
le  to  a  class.  I  am  unable  to  accede  to  this  view. 
'  authority  on  this  point  be  required  I  refer  to  hi  re 
ickson.  Spiers  v.  AshwoHh,  32  W.  E.  194,  25  Ch.  D. 
J2.  This  being  so,  the  question  arises  at  what 
Btiod  the  class  is  to  be  ascertained. 
Where  a  will  contains  an  immediate  gift  to  the 
iuLdren  of  a  living  person,  and  nothing  more,  and 
aere  are  children  hving  at  the  death  of  the  testator, 
tioee  children  only  t^e:  Viner  v.  Francis,  2  Cox, 
90 ;  Davidson  y.  DaMas,  14  Ves.  576.  If,  however, 
tie  period  of  distribution  is  postponed,  the  eif t  wiU 
ppfy,  not  only  to  the  children  living  at  the  death  of 
he  testator,  but  also  to  those  born  before  the  period 
if  distribution  ;  Andrews  v.  Partington,  3  Bro.  C.  C. 
^1 ;  In  re  Emmet's  Estate,  Emmet  v.  Emmet,  28  W.  R. 
m,  13  Ch.  D.  484;  those  Hving  at  the  death  of  the 
testator  taking  vested  interests,  liable  to  be  divested 
wro  tanto  by  the  birth  of  each  additional  child: 
Onpenheim  v.  Henry,  10  Hare,  441 ;  Baldwin  v.  Rogers, 
J  De  G.  M.  &  G.  649.  In  Andrews  v.  Partington  the 
aequest  was  to  the  children  of  A.,  the  daughters' 
ihfu^es  to  be  paid  at  twenty-one  or  marriage,  and  the 
K>ns'  shares  at  twenly-one.  It  was,  therefore,  a  case 
where  the  gift  and  direction  as  to  payment  was  dis- 
ftmct.  The  same  rule  has  been  appued  ui  cases  where 
the  gift  is  contingent.  In  such  cases  all  who  come 
into  existence  before  the  first  member  attains  a  vested 
interest  will,  if  the  contingency  is  satisfied  as  regards 
them,  be  entitled  to  share :  Whithread  v.  St,  John,  10 
Ves.  152;  Oilhertv,  Boorman,  11  Ves.  238;  Clarke  v. 
Clarke,  8  Sim.  59;  Gillman  v.  Daunt,  3  K.  &  J.  48. 
hi  the  present  case  the  gift  is  contained  in  the  direc- 
tion to  pay  and  divide,  and  according  to  this  rule 
the  class  would  he  ascertained  when  the  first  child  of 
John  Mervin  attained  twenty-five. 

It  was,  however,  contended  that  the  class  was  to  be 
ascertained  at  the  death  of  the  testator,  and  in  sup- 
port of  this  contention  two  cases  were  cited :  Elliott 
V.  EllioU  and  In  re  Coppard's  Estate.     In  Elliott  v. 
EUiott  the  testator  gave  a  legacy  of  £1,000  to  his 
daughter,  Elizabeth  Elliott,  and  aU  other  his  personal 
estate  and  efiTects  unto  and  among  all  and  every  the 
children,  sons  and  daughters,  of   his  said  daughter 
in  equal  shares  and  proportions,  as  and  when  they 
ahoTild  attain  their  respective  ages  of  twenty-two 
years ;  and  he  directed  the  interest  on  their  respective 
shares  to  be  accumulated  and  to  be  paid  to  tnem  as 
Mid  when  the  principal  should   be  payable.      The 
Vice-Chancellor  held  that  the  gift  was  to  such  of  the 
children  of  the  testator's  daughter  as  were  living  at 
his  death.     The  judgment  is  as  follows: — **I  see  no 
objection  in  principle  to  holdiag  that,  by  the  descrip- 
tion '  all  and  every  the  children,  sons  and  daughters, 
of  my  daughter  Elizabeth  Elliott,'  the  testator  meant 
those  children  who  vere  then  living,   or  might  be 
Jj^g.  at  his  death ;  and  then  there  is  no  objection  to 
™gift.    When  a  testator  speaks  of  the  children  of 
his  daughter,  the  reasonable  construction  is  that  he 
means  such  children  as  his  daughter  has  at  his  death, 
at  which  time  the  will  speaks.'* 

This  is  hardly  satisfactory.  The  Vice-ChanoeUor 
ao^  not  refer  to  the  attainment  of  twenty-two.  No 
notMe  is  taken  of  the  rule  established  by  such  cases  as 
^drtics  V.  Partington  and  Whithread  v.  8t.  John, 
Which  had  been  followed  by  the  same  Vice-Chancellor 
m  Uarke  v.  Clarke,  It  is  to  be  observed,  however, 
^t  the  will  contained  a  direction  that  the  intei^t  on 
"^^.'^spective  shares  of  the  children  should  be  accn- 
mmated  and  paid  to  them  as  and  when  the  priixciJtl 
should  be  payable.    It  may  be  that  it  was  conrf^ll^^ 


that  the  children  of  Elizabeth  Elliott  took  vested 
interests  at  the  death  of  the  testator,  and  that  the 
case  fell  within  the  previous  decision  of  the  Vice- 
Chancellor  in  Kevern  v.  Williams,  5  Sim.  171.  This 
direction  as  to  interest  appears  to  me  to  distinguish 
Elliott  V.  Elliott  from  the  present  case. 

As  regards  In  re  Coppard^s  Estate,  it  purports  to  be 
based  on  Elliott  v.  Elliott,  and  I  am  sm'e  was  not  in- 
tended to  go  beyond  it. 

I  come  to  the  conclusion,  therefore,  upon  the  ordi- 
nary rules  of  construction,  that  the  class  to  take  is  to 
be  ascertained  when  the  first  of  the  children  of  John 
Mervin  attained  twenty-five. 

Now  in  applying  the  rule  against  perpetuity  the 
period  of  time  to  be  regarded  is  the  death  of  the 
testator,  and  it  is  to  be  observed  that  in  this  respect 
the  rule  in  Andrews  v.  Partington  may  operate  not 
unfavourably  to  the  validity  of  such  gifts  as  are  here 
in  question.  Thus,  where  a  testator  gave  his  estate  to 
the  children  of  his  daughters  who  should  attain 
twenty-five,  and  at  his  death  one  of  the  daughters 
had  a  child  who  had  attained  twenty-five,  it  was  held 
that  the  class  to  take  was  to  be  ascertained  at  the 
death  of  the  testator,  and,  consequently,  that  the  gift 
was  valid :  Picken  v.  Matthews,  10  Ch.  D.  264,  27 
W.  K.  Dig.  234.  Here,  however,  at  the  death  of  the 
testator,  none  of  the  children  of  John  Mervin  had 
attained  twenty-five.  All  then  living  might  have 
died  without  attaining  twenty-five,  so  that  it  might 
have  happened  that  the  class  to  take  was  not  ascer- 
tained imtil  after  the  expiration  of  a  life  or  lives  in. 
being  and  twenty-one  years  afterwards,  beyond  the 
limit  allowed  by  the  rule  a^inst  perpetuities. 

In  my  judgment  the  gift,  according  to  the  rule 
established  in  Pearks  v.  Moseley,  is  void  for  remote- 
ness, and  there  must  be  a  declaration  accordingly. 

Solicitors,  Grossman  ik  Pritchard;  The  Solicitor  to 
the  Treasury. 


In  re   FOREIGX  AKD  COLONIAL   GOVERNMENT  TRUST 

Co.  (Limpted).  (a.) 

Company — Alteration  of  memorandum — Neiv  business — 
Companies  {Memorandum  of  Association)  Act,  1890 
(53  db  54  Vict.  c.  62),  s,  1,  sub-sections  3,  5  (d). 

The  court  has  power,  under  sub-section  5  (d)  of  section 
1  of  the  Companies  [Memorandum  of  Association)  Act, 
1890,  to  confirm,  either  wholly  or  in  part,  resolutions  of 
a  company  extending  the  powers  of  investment  in  its 
memorandum  of  association  ;  but,  in  exercising  its  dis- 
cretion, the  court,  under  sub-seciion  3  of  section  1,  may 
impose  such  conditions  as  it  may  think  necessary. 

In  re  Government  Stock  Investment  Co.,  ante,  p.. 
375,  [1891]  1  Ch.  649,  distinguislied. 

Petition. 

This  was  a  petition  by  the  Foreign  and  Colonial 
Trust  Co.  (Limited)  to  obtain  the  confinnation  by  the 
court  of  resolutions  altering  its  memorandum  of 
association. 

The  company  was  incorporated  on  the  loth  of 
March,  1879,  under  the  Companies  Acts,  1862  to 
1877,  with  a  nominal  capital  of  £2,499,983  lOs., 
divided  into  92,872  preferred  and  deferred  shares. 

Its  objects,  as  defined  in  section  3  of  its  memo- 
randum, were,  among  others,  as  follows : — "  (c)  To 
invest  money  in  the  purchase  of,  or  otherwise  acquire 

(a.)  Reported  by  H.  M.  Charters  Macpherson 
Esq.,  Barrister-tit-Law. 
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and  hold  any  bonds,  stocks,  obligations  or  securities 
of  foreign  or  colonial  or  British  Goyemments,  States, 
dominions,  sovereifpis,  provinces,  municipalities,  or 
ruling  or  public  authorities,  or  the  shares  or  obliga- 
tions of  foreign  railways  or  other  undertakings  having 
the  guarantee  of  or  subsidized  by  a  foreign  or  colonial 
or  British  Government,  State,  dominion,  sovereign, 
province,  municipality,  or  ruling  or  public  authority, 
or  any  other  security  for  the  payment  of  which  the 
•credit  or  any  property  or  revenue  of  any  such  €K>vem- 
ment,  &c.,  is  pledged,  charged,  or  made  liable." 

At  an  extraordinary  general  meeting  of  the  com- 
pany, held  on  the  6th  of  February,  1891,  a  resolution 
was  passed  that  the  memorandum  of  association 
should  be  altered  by  extending  the  jtowers  of  invest- 
ment so  as  to  enable  the  company  to  lend  their 
moneys  '*  on  the  security  of,  or  otherwise  to  acquire 
and  hold  any  bonds,  debentures,  debenture  stock, 
obligations,  or  mortgages  of  any  companies  or  cor- 
porations formed  or  incorporated  under  British, 
foreign,  or  colonial  law." 

This  resolution  was  confirmed  at  a  subsequent 
general  meeting  held  on  the  23rd  of  February,  1891, 
and  registered,  on  the  16th  of  March,  with  the  Begis- 
trar  of  Joint-Stock  Companies. 

There  was  evidence  that  the  company  could  no 
longer  advantageously  invest  its  capital  in  the  class  of 
securities  authorized  by  the  memorandum ;  that  there 
were  practically  no  creditors,  or  debentures  or  de- 
benture-stock holders;  and  that  the  resolution  was 
carried  unanimously. 

Buckley,  Q,C.,  and  0,  Cecily  for  the  petition. — In  In 
re  ChvemmerU  Stock  Investment  CcyUntCy  p.  375,  [1891] 
1  Ch.  649  (then  only  in  W.  N.,  1891,  p.  48)  the  atten- 
tion of  Chitt^,  J.,  was  not  called  to  sub-clause  {d)  of 
this  sub-section  5  of  section  1,  under  which  we  are 
now  applying. 

Ajjril  21.— Stibling,  J.  [after  stating  the  facts, 
contmued : — ]  I  have  to  see  whether  the  case  falls 
within  sub-section  5  of  section  1  of  the  Act,  which  is 
in  these  terms: — "The  court  may  confinn,  either 
wholly  or  in  part,  any  such  alteration  as  aforesaid 
with  respect  to  the  objects  of  the  company  if  it  ap- 
pears that  the  alteration  is  required  in  order  te  enaUe 
the  company"  to  do  certain  things,  which  are 
arranged  under  heads  (a)  to  (c).  The  present  applica- 
tion IS  under  (c2),  which  is: — **To  carry  on  some 
business  or  businesses  which,  under  existing  circum- 
stances, may  conveniently  or  advantageously  be  com- 
bined with  the  business  of  the  company."  Now  I 
think  the  business  of  this  company  is  the  investment 
of  its  assets  in  the  limited  class  of  securities  mentioned 
in  clause  (c)  of  section  3  of  the  memorandum  of 
association.  In  that  respect  I  take  the  same  view  as 
that  which  I  understand  to  have  been  expressed  by 
Chitty,  J.,  in  In  re  Government  Stock  Investment  Co, 
That  being  so,  is  what  is  proposed  to  be  done  the 
carrying  on  of  **  some  business  or  businesses  which, 
under  existing  circumstances,  may  conveniently  or 
■advantageously  be  combined  with  the  business  of  the 
company  ?  "  What  is  proposed  to  be  done  is  to  en- 
able the  company  to  invest  its  money  and  assets  in 
another  class  of  securities ;  and  if  the  business  of  the 
company  be,  as  I  think,  the  investment  of  money  in 
one  limited  class  of  securities,  it  appears  to  me  that 
the  investment  of  its  money  in  another  limited  class 
•of  securities  must  also  be  a  business  which  may  be 
combined  with  that  already  carried  on  by  it. 

As  to  the  decision  in  In  re  Government  Stock  Invest- 
ment Co,y  I  am  satisfied,  upon  seeing  the  full  report 
and  after  co^mxunication  with  the  learned  judge, 
that  he  expressed  no  opinion  whatever  in  that  case  as 
to  the  meaning  of  sub-danse  (d),  and  I  think  that  the 
proposed  alteration  may  here  be  made  under  that 


sub-clause,  the  evidence  showing  that  under  pnaoit 
drcumstaxioes  the  large  capital  of  the  company  en 
no  longer  be  advantageously  invested  in  the  limited 
class  of  securities  specified  in  clause  (c)  of  section  3  d 
the  memorandum  of  association. 

Under  sub-section  3  of  section  1  of  the  Act  tibe 
court  has  power  to  oonfiirm  the  alteration  '*  on  sod 
terms  and  subject  to  such  conditions  as  to  the  oomt 
seems  fit."  I  think  there  is  one  condition  wbkb 
ought  to  be  imposed  here ;  and  that  is,  that  the  nxat 
of  the  company  ought  so  to  be  altered  that  it  mj 
not  mislead  or  be  liable  to  miali^  persons  who  ded 
with  the  company  without  taking  the  trooUs  t« 
examine  the  alt&ced  memorandum  of  association.  The 
petition  must  therefore  stand  over  generally  to  enabk 
the  company  to  take  the  necessary  steps  to  altar  ib 
name,  with  liberty  to  apply. 

Solidtors,  Nortony  Rose,  Nortouy  <fe  Co. 


Q.  B.  Div.  (Denman  I  t,^^  q  ,a 

and  Willi,  JJ.)      r  ^""'^'^^ 

BOABJ)  OF  WOEKS  FOB  THE  PlUKSTEAD  DISTRICT  f. 
EcCLESIASTICAIi  COMMISSIONEBS  FOB  ExOLAliD.  [o.] 

Metropolis  management  —  New  street  -^  LiabiliUi  fir 
expense  of  paving — **  Owner  "  of  land — Land  vaUd  « 
Ecclesiastical  Commissioners  /or  purposes  of  Chvdi 
Building  Acts — Site  of  a  church — Part  left  uncmr 
secrated-— Divesting — Church  Building  Acts — 58  Gto. 
3,  c.  45,  «.  33—59  Geo.  3,  c.  134,  «.  34—3  Gto.  i,  c. 
72,  «.  34—8  &  9  Vict.  c.  70,  s.  IS—MOropolit  Lood 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  «.  105, 
250— Metropolis  Local  Management  Ady  1862  (25  i 
26  Vict.  c.  102),  8.  77. 

Where  land  lias  been  conveyed  to  the  Ecclemsliital 
Commissioners  for  the  purposes  of  the  Church  BuUdis^ 
Acts  as  a  site  for  a  new  churchy  and  a  church  ha$  lea 
buiU  on  part  of  such  landy  the  effect  of  the  ccwuecnrfw* , 
of  the  church  and  part  of  such  land  is  to  vest  the  icW* 
of  the  land  conveyed  in  the  incumbent  for  the  time  ietijf 
of  such  church,  under  8  <fc  9  Vict.  c.  70.  s.  IS.  Tk 
commissioners y  therefore,  are  not  liable  to  contrihsk  fc 
f  Ac  eocpenses  of  paving  a  new  street  upon  which  tkt  «»• 
consecrated  part  of  such  land  abuts,  as  **  owners  "  o/mk* 
unconsecra^  land  ivithin  the  meaning  of  the  M^Tf^it 
Local  Management  Acts,  1855  and  1862. 

Special  case. 

This  was  an  action  brought  for  the  recovery  of  tw 
sums,  one  of  £123  15s.,  and  the  other  of  £9  \^ 
amounting  together  to  £133  10s.,  being  the  amoatt 
respectively  of  two  demands  made  by  the  plaintiift  « 
the  defendants  for  an  apportioned  part  of  the  esMttf 
of  paving  a  new  street  under  the  provisions  oi  4e 
MetropoUs  Local  Management  Acts,  1855  and  1S61 

The  following  statement  of  the  material  facts  s 
taken  from  the  special  case  which  was  stated  by  oos- 
sent  of  Ihe  parties  under  Eules  of  the  Supreme  Coert, 
order  34 : — 

The  plainti£E8  are  the  board  of  works  for  the  Plw" 
stead  district  and  are  constituted  as  such  board  rssar 
the  said  Metropolis  IjoobX  Management  Act,  1855  [Is 
&  19  Vict.  c.  105),  and  the  lands,  roads,  and  sti^ 
hereinafter  mentioned  are  situate  within  their  dMa 
and  jurisdiction.  . 

The  defendants  are  the  Ecclesiastical  Conumanooas 
for  England,  to  whom,  under  the  provisions  of  19  4  * 
Vict.  c.  55,  were  transfered  all  the  powers  and  obKg»- 
tions  of  the  Church  Building  Ck)mmissionen. 

(a.)  Reported  by  T.  R.  Colqtjhoun  Dill,  Esq.,  Btf- 
rister-at-Law. 


Vol.  XXXIX.  [Aug.  22. 1891.1  THE  WEEKLY  REPORTER. 


701 


Hh.  Ct.    Board  of  Works  for  Plumstead  District  v.  Ecclesiastical  Commrs.  for  England.    Hh.  Ct^ 


By  a  deed  of  conveyance,  dated  the  18th  of  October, 
1886,  and  made  between  and  executed  by  Thomas 
George,  E^l  of  Northbrook,  Yiscoimt  Baring:,  and 
Henry  Markby,  and  the  defendants,  the  said  ^omas 
George,  Earl  of  Northbrook,  with  the  concurrence  of 
the  said  Viscount  Baring  and  Henry  Markby,  con- 
veyed unto  the  defendants  and  their  successors  the 
fee  simple  in  possession  of  a  piece  of  land  situate  at 
Lee,  in  the  county  of  Kent,  for  the  purposes  of  the 
Church  Building  Acts,  and  to  be  appropriated  as  and 
for  a  site  for  a  then  intended  new  church,  with  sur- 
loimding  yard  and  enclosure  thereto,  to  be  called  **  St. 
Augustine's  Church,  Grove  Park,"  and  to  be  devoted 
when  consecrated  to  ecclesiastical  purposes  for  ever, 
by  virtue  of  and  according  to  the  true  intent  and 
meaning  of  the  said  Acts.  All  necessary  things  were 
done  and  consents  given  for  the  vesting  of  the  said 
premises  in  the  defendcmts,  subject  to  the  terms  and 
conditions  of  the  said  deed. 

Prior  to  the  24th  of  October,  1886,  the  erection  of  a 
building  intended  for  the  purposes  of  Divine  worship 
according  to  the  rites  of  the  Church  of  England  was 
completed  upon  a  portion  of  the  said  piece  of  land, 
and  on  the  24th  of  October,  1886,  the  Bishop  of 
Bochester  duly  consecrated  the  said  building  as  a 
church  for  the  purposes  of  divine  worsHip  according  to 
the  rites  of  the  Cliurch  of  England  by  the  name  of 
'*  St.  Augustine's  Church,  Grove  Park/'  and  also 
omseorated  a  portion  of  the  land  immediately  adjoin- 
ing the  said  building. 

The  remainder  of  tiie  said  piece  of  land  described  in 
and  conveyed  by  the  said  deed  of  conveyance  has  not 
been  consecrated,  and  remains  stiU  vested  in  the 
defendants,  subject  to  the  terms  and  conditions  of  the 
said  deed  of  conveyance,  unless  the  consecration  of  the 
said  building  and  adjoining  land  has  divested  the 
defendants  of  the  same.  The  imconsecrated  portion  of 
the  said  piece  or  parcel  of  land  has  not  since  the  date 
of  the  said  sentence  of  consecration  been  let  or 
occupied,  and  has  not  been  built  upon.  At  the  date 
of  the  said  deed  of  conveyance  there  existed,  and  there 
still  exists,  a  sewer  underneath  the  surface  of  and 
across  the  said  unconsecrated  portion.  Between  the 
18th  of  October,  1886,  the  date  of  the  said  deed  of  con- 
▼eyance,  and  the  24th  day  of  October,  1886,  the  date 
of  the  said  sentence  of  consecration,  a  wire  fence  was 
pat  up  across  the  said  unconsecrated  portion,  but  was 
not  completed  as  it  now  stands  until  the  month  of 
November,  1886. 

Section  105  of  the  Metropolis  Local  Management 
Act,  1855,  provides  for  the  payment  of  the  expenses 
of  paving  a  new  street  by  the  owners  of  the  houses 
forming  such  street. 

By  section  77  of  the  Metropolis  Local  Management 
Act,  1862  (25  &  26  Vict.  c.  102),  which  recited  that  it 
was  expedient  to  amend  the  said  Act  of  1855,  it  was 
«nactea  as  follows : — "  Where  any  vestry  or  district 
beard  shall,  under  the  powers  ffiven  by  the  105th  sec- 
tion of  the  firstly  recited  Act  *'  (that  is  to  say,  the  said 
Act  of  1855)  **  have  paved  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  or  abutting 
on  such  street  shall  be  liable  to  contribute  to  the 
expenses  or  estimated  expenses  of  paving  the  same, 
as  well  as  the  owners  of  houses  therein." 

By  section  250  of  the  said  Metropolis  Local 
Hanagement  Act,  1855,  it  is  enacted  {inter  alia): — 
**  The  word  '  owner  *  shall  mean  the  person  for  the  time 
losing  receiving  the  rack  rent  of  the  lands  or  premises 
m  connection  with  which  the  said  word  is  used,  whether 
on  his  own  account  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack  rent." 

hiFebruarv,  1890,  the  plaintdffe  resolved  that  the 
Bromley-road,  on  which  the  said  piece  of  land  abutg, 
•hould  be  paved  to  their  satisfaction,  and  that  tJie 


owners  of  houses  forming  the  said  road  (which  was  a 
new  street  within  the  Acts  above  mentioned),  and  of 
land  abutting  thereon,  should  pay  the  amount  of  the 
estimated  expenses  of  such  paving.  The  amount  of 
the  said  estimated  expenses  was  accordingly  deter- 
mined, and  the  total  amount  to  be  contributed  by  the 
owners  of  the  unconsecrated  portion  of  the  said  piece 
of  land  was  fixed  at  £133  10s. 

The  plaintiffs  duly  made  a  demand  in  writing  on 
the  defendants  for  payment  of  the  said  sum,  but  the 
defendants  refused  to  pay  the  same,  or  any  part 
thereof,  on  the  following  grounds,  viz. : — (1)  That  thoy 
are  not,  and  never  were,  **  owners  of  land  "  within  the 
meaning  of  those  words  in  the  Metropolis  Local 
Management  Act,  1862,  s.  77;  (2)  that  if  they  wero 
such  **  owners  of  land"  they  ceased  to  be  owners  of 
the  said  unconsecrated  portion  on  the  consecration  of 
the  church. 

No  sum  has  been,  or  is  intended  to  be,  charged  or 
apportioned  as  the  amount  to  be  contributed  by  the 
owners  of  the  consecrated  portion  of  the  said  piece 
of  land. 

The  question  for  the  opinion  of  the  court  was 
whether  the  defendants,  in  respect  of  the  uncon- 
secrated portion  of  the  said  piece  of  land,  were  at 
the  date  of  the  plaintiffs'  demand  "  owners  of  land  " 
within  the  meaning  of  those  words  in  the  Metropolis. 
Local  Management  Acts,  1855  and  1862. 

The  following  sections  of  the  Church  Building 
Acts  were  referred  to  during  the  argpunent : — 

58  Geo.  3,  c.  45,  s.  35,  whereby  it  is  enacted  that  **  it 
shall  be  lawful  for  the  said  commissioners  "  (i.e.,  the 
Church  Building  Commissioners)  **  to  accept  and  take 
.  .  .  any  lands,  tenements,  and  hereditaments  proper  for 
sites  of  additional  churches  or  chapels  not  exceeding 
in  quantity  in  any  one  place  what  may  be  sufficient 
for  building  of  a  church  or  chapel,  providing  a  church- 
yard, and  makine  a  proper  and  sufficient  access  or 
approach  thereto  Irom  any  persons  willing  to  give  the 
same ;  and  every  such  site,  when  convey^  to  the  said 
conmiissioners  and  the  church  erected  tiiereupon,  and 
notice  thereof  given  to  the  bishop  of  the  diocese, 
shall  become  for  ever  thereafter  devoted  to  ecdesi* 
astical  purposes  only." 

Section  51,  whereby  the  commissioners  are  em- 
powered to  resell  such  lands,  or  such  parts  thereof,  as 
shall  not  be  wanted  for  the  purposes  of  the  Act. 

8  &  9  Vict.  c.  70,  s.  13,  which  provides  "  that  in  all 
cases  the  freehold  of  the  site  of  every  church  of  which 
her  Majesty's  said  commissioners  may  have  accepted, 
or  shall  accept,  a  conveyance  under  the  provisions  of 
the  hereinbefore-recited  Acts,  or  any  of  them  (as  to 
any  church  not  yet  consecrated  when  the  same  shall 
be  consecrated),  shall  vest  in  the  incumbent  for  the 
time  being  of  such  church." 

Channell,  Q,C.  {H.  A,  Forman  with  him),  for  the- 
plaintiffs. — Tho  commissioners  are  '*  owners"  of  this 
land  within  tlie  definition  of  *'  owner"  in  section  250- 
of  the  Metropolis  Local  Management  Act,  1855. 
The  Church  Building  Acts  do  not  prohibit  them  from 
letting  at  a  rack  rent  the  unused  portions  of  land  con- 
veyed to  them  as  a  site  for  a  church,  and  they  are 
empowered  to  sell  such  unused  portions  by  58  Geo.  3, 
c.  45,  s.  51.  They  have  the  ordinary  rights  of 
ownership,  and  are  liable  to  contribute  to  the  ex- 
penses of  paving  this  new  street:  Bowditch  v.  The 
Wak^ld  Local  Board,  L.  R.  6  Q.  B.  567,  19  W.  R.. 
Dig.  66,  approved  by  the  Court  of  Appeal  in  Wright 
V.  Ingle,  34  W.  R.  220,  16  Q.  B.  D.  379.  This  land  i* 
not  the  site  of  a  church,  and  its  beneficial  use  has  not 
been  destroyed :  Chreat  Eastern  Railway  Co,  v.  Hackney 
Board  of  W(^ks,  31  W.  R.  769,  8  App.  Cas.  687; 
Angell  v.  Paddington,  L.  R.  3  Q.  B.  714. 

Mead<no8  White,  Q.C,  {T.  T.  Paine  with  him),  for 
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the  defendants.— The  commissioners  are  not  the 
owners  of  this  land  in  any  sense.  The  effect  of  8  &  9 
Vict.  c.  70,  s.  ]  3,  is  to  vest  the  whole  of  the  land  con- 
veyed in  the  incumbent  for  the  time  being  upon  the 
consecration  of  the  church.  The  word  **  site  "  in  that 
section  means  the  whole  of  the  land  conveyed  for  the 
purposes  of  the  Church  Building  Acts,  not  merely  the 
ground  upon  which  the  church  stands.  Therefore, 
when  this  church  was  consecrated,  the  commissioners 
were  divested  of  their  ownership,  and  are  not  now 
liable  to  contribute  as  "  owners." 

Farmauyia  reply. — "Site"  means  the  ground  on 
which  the  church  stands,  with  perhaps  a  few  feet 
surrounding  it.  The  Act  3  Geo.  4,  c.  72,  has  not  been 
repealed,  and  it  contemplates  that  all  the  land  origin- 
ally conveyed  may  not  be  required  for  the  purposes  of 
the  Church  Building  Acts,  and  by  section  34  em- 
powers the  commissioners  in  such  a  case  to  deal  with 
the  land  which  they  do  not  require.  Amongst  other 
things  they  are  authorized  "  to  reconvey  .  .  .  any 
such  land,  or  ground,  or  any  part  thereof,  in  case  only 
a  part  of  any  such  land  or  ground  shall  have  been 
applied  to  the  purposes  of  the  said  recited  Acts  or 
this  Act,  to  the  grantor  or  grantors  thereof."  If  the 
commissioners  have  power  so  to  deal  with  the  land  it 
cannot  be  vested  in  another. 

Denman,  J. — The  point  upon  which  Mr.  White  has 
insisted  is  one  which  was  not  at  first  seriously  argued 
upon  the  other  side ;  but  it  has  been  made  dear  to 
me,  in  spite  of  the  obscurity  in  which  these  Acts  are 
involved,  that  in  this  case  the  commissioners  are  not 
liable  to  the  charges  which  it  is  sought  to  impose  upon 
them,  and  that  they  are  not  liable,  not  because  of  the 
particular  character  of  this  land,  nor  because  they  are 
not  owners  of  it  in  the  particular  sense  intended  by 
the  Metropolis  Management  Acts,  but  because  they 
are  not  owners  of  it  in  any  sense.  They  are  created 
by  Act  of  Parliament  in  succession  to  other  commis- 
sioners, and  they  have  the  same  duties,  rights,  and 
liabilities. 

The  origin  of  the  ownership  upon  which  the  plain- 
tiffs rely  is  to  be  found  in  the  Act  58  Geo.  3,  c.  45, 
s.  33.  [His  lordshijp  read  the  part  of  the  section  above 
set  out,  and  continued : — ^]  That  being  the  law,  in 
the  present  case  a  nobleman  conveyed  a  piece  of  land 
to  tie  commissioners  for  the  purposes  of  the  Church 
Building  Acts.  The  defendants  contended  that  that 
piece  of  land  was  a  "  site,"  and  that  the  Act  8  &  9 
Vict.  c.  70,  s.  13,  had  had  the  effect  of  vesting  the 
whole  of  it  in  the  inciunbent  of  tiie  church  which  has 
been  built  on  part  of  it.  There  are,  no  doubt,  diffi- 
culties in  the  way  of  this  construction,  but  it  is  intel- 
ligible, and  the  difficulties  which  are  involved  in  the 
contrwy  view  are  greater  still. 

The  enactment  which  has  raised  the  greatest  doubt 
in  my  mind  is  section  34  of  the  Act  3  Geo.  4,  c.  72. 
It  seemed  to  me  strange  that  the  commissioners  should 
have  power  to  vest  in  another,  land  which  was  not 
vested  in  them.  But  that  difficulty  is  cleared  away 
when  one  considers  that  when  the  land  is  first  granted 
to  them  the  commissioners  are  to  have  the  power,  in 
certain  cases,  of  vesting  it  in  another ;  but  that,  when 
the  land  becomes  vest^  in  someone  else  by  operation 
of  the  Act  8  &  9  Vict.  c.  70,  this  power  of  vesting 
under  section  34  of  3  Geo.  4,  c.  72,  ceases.  8  &  9  Vict, 
c.  70,  8.  13,  was  relied  upon  to  show  that  the  defend- 
ants are  not  in  any  sense  the  owners  of  this  laud, 
because  it  is  vested  in  the  incumbent  of  the  church. 
That  section  plainly  enacts  that  "  the  freehold  of  the 
site  of  every  church "  of  which  the  commissioners 
have  accepted  a  conveyance  under  the  Church  Build- 
ing Acts  **(a8  to  any  church  not  yet  consecrated, 
when  the  same  shall  be  consecrated)  shall  vest  in  the 
inoumbent."    In  the  present  case  the  commissioners 


have  accepted  a  conveyance  of  a  certain  piece  of 
freehold  land  for  the  purposes  of  these  Acts.  I  thii^ 
that  tiie  freehold  of  the  site  of  a  church  indades  tits 
site  so  conveyed  to  the  commissioners  within  tb 
meaning  of  the  Acts  for  the  puipose  of  building  i 
church,  and  not  merely  the  site  inclosed  within  tfe 
four  comers  of  the  actual  building. 

In  the  present  case  the  church  was  built,  and  s 
portion  only  of  the  site  conveyed  was  consecrated.  I 
do  not  think  that  the  fact  that  a  part  of  the  sitek* 
not  been  conseci-ated  prevents  it  from  being  the  sk 
of  a  church  within  the  Act.  Any  other  construcii« 
would  lead  to  great  difficulties  and  anomalies.  T^ 
result  is  that  Mr.  White's  contention  is  right,  and  tk 
whole  of  the  land  given  and  accepted  as  the  site  of  & 
church  vested  upon  the  consecration  in  the  incombest, 
and  the  commissioners  were  thereupon  divested.  I& 
not  wish  to  say  anything  that  would  prevent  the  in- 
cumbent from  raising  the  whole  question  if  any  at- 
tempt should  be  made  to  impose  this  rate  on  hia. 
Our  judgment  is  entirely  confined  to  the  point  tM 
by  Mr.  White. 

Wills,  J. — I  am  of  the  same  opinion.  The  que- 
tion  arises  upon  the  construction  of  the  Church  BmU- 
ing  Acts,  enactments  which  have  been  the  despair  d 
those  who  have  tried  to  extract  an  intelligihle  meao- 
ing  from  them.  The  first  statute  with  which  we  h^ 
to  deal  is  58  Geo.  3,  c.  45.  The  effect  of  section  3S  s 
that  Act  is  that  immediately  after  the  conveyanfiet? 
the  commissioners  the  land  becomes  stamped  with  &^ 
character  of  ecclesiastical  land ;  it  is  to  be  "  forew 
thereafter  devoted  to  ecclesiastical  purposes  only,  ii 
order  that  the  same  may  be  consecrated  by  the  bsbcf 
to  public  worship,"  &c.  It  does  not  seem  to  haw 
been  noticed  that  it  was  possible  that  the  area  of  &e 
site  conveyed  might  not  coextend  with  the  cause- 
crated  area.  It  was  not  long  before  it  was  found  oft 
that  some  of  the  land  might  remain  unconseoalBi 
for  in  the  following  year  the  Act  59  Geo.  3,  c  13i 
was  passed,  which  provides  (section  M)  that  if  aj 
lands  acquired  by  the  commissioners  under  the  i^ 
shall  remain  unconsecrated  at  the  end  of  ten  fVi 
such  unconsecrated  lands  shall  be  immediately  Tested 
in  his  Majesty  to  be  applied  to  the  uses  for  wiii 
they  were  acquired  under  the  direction  of  his  Majc^ 
in  Council,  unless  and  until  any  other  provision  re- 
specting the  same  shall  be  made  by  authority  of  Pv- 
lumient.  It  was,  therefore,  the  view  of  the  Legiali' 
ture  that  the  land  was  vested  in  the  conimiswmffi 
and  could  not  be  divested  without  an  Act  of  fii^ 
ment. 

The  next  enactment  on  the  subject  is  the  staiak 
3  Geo.  4,  c.  72,  s.  34,  which  enacts  what  catmot  ^ 
place  unless  there  is  laud  granted  for  the  pnrposBi^ 
the  Acts  which  is  not  to  be  used  for  such  puipo0' 
in  such  a  case  the  commissioners  are  to  deal  witb  '^ 
by  reoonveying  it  to  the  grantors  or  in  one  of  tkf 
other  modes  mentioned  in  the  section,  and  the  ^ 
would  not  then  vest  in  the  incumbent.  No  pronas 
as  to  vesting  the  site  in  the  incumbent  was  made  OB 
the  passing  of  the  Act  8  &  9  Vict.  c.  70,  s.  13.  B* 
completes  the  scheme  and  vests  the  land  npca  ^ 
secration  in  the  incumbent.  The  only  quesdoa  ■ 
whether  the  word  "  site "  is  used  in  tiie  sen*  » 
which  it  is  used  in  the  initial  Act — whether  it  majj 
all  the  land  conveyed  or  only  that  part  which  » 
been  consecrated.  It  must  be  remembered  *^*[ 
is  an  amending  Act,  and  if  inconsistflnt  with  ta 
earlier  Acts  must  prevail.  But  I  do  not  think  th^^ 
is  inconsistent.  The  possibility  of  more  land  hw 
conveyed  than  was  necessary  for  the  churdi  to  stv 
upon  had  not  occurred  to  the  framers  of  the  ^f^ 
and  they  spoke  of  the  whole  of  the  land  ooBrtyw  * 
the  "site.'^     I  do  not  see  why  "the  freehold  of  t» 
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ite ''  in  the  last  mentioned  Act  should  he  cut  down 
o  the  narrower  meaning  which  was  contended  for. 
;t  seems  to  nae  to  he  more  in  accordance  with  the 
jcheme  of  these  Acts  that  the  **  site  "  should  continue 
io  mean  the  'whole  of  the  land  which  has  been 
iccepted  by  the  commissioners  for  the  puipose  of 
building:  n.  church.  I  am,  therefore,  of  opinion  that 
his  land  was  not  vested  in  the  commissioners  when 
ias  rate  was  made. 

Judgment /or  the  defendants. 

Solicitor  for  the  plaintiffs,  George  JVhale, 

Solicitors  for  the  defendants,  TFZiiYe,  Borrettt  &  Co, 


C.  C.  E. 


Reg.  r,  Marsden.  (a.) 


May  14. 


Criminal  law — Carnal  knowledge  of  girl  under  the  age 
of  thirteen  years — Evidence. — Criminal  Law  Amend- 
mini  Act,  1885  (48  tfe  49  Vict.  c.  69),  «.  4. 

In  order  to  prore  the  offence  of  carnally  knowing  a  girl 
under  the  age  of  thirteen  years,  under  section  4  of  the 
Crimirtal  Law  Amendment  Act,  1885,  it  is  not  necessary 
to  prove  emission. 

Case  stated  by  Wright,  J.,  as  follows  : — 
James  Marsden  was  convicted  before  me  at  Man- 
chester, on  the  28th  of  April,  1891,  upon  an  indict- 
ment containing  a  single  count  for  the  felony  created 
by  the  statute  48  &  49  Vict.  c.  69  (Criminal  Law 
Amendment  Act,  1885),  s.  4 — ^namely,  carnal  connec- 
tion with  a  female  under  thirteen  years. 

The  jury  were  satisfied  of  penetration,  but  I  directed 
fhem  that  there  was  no  evidence  of  emission,  and  that, 
under  the  circnmstances  of  the  case  (interruption),  it 
conldnot  be  presumed.  At  the  trial  I  reserved  the 
question  whether  the  prisoner  could  lawfully  be  con- 
Ticted  of  the  said  felony,  emission  being  negatived. 

No  counsel  appeared  for  the  prisoner. 

Sir  Edward  Clarke,  S,G,,  Henry  Sutton,  and  Overend 
Evans,  for  the  prosecution,  were  not  called  upon  to 
argue. 

[Before  the  year  1828  the  law  was  that  emission 
was  a  necessary  ingredient  in  carnal  knowledge :  see 
1  East  P.O.  436,  et  seg,,  and  authorities  there  cited. 
In  that  year  the  Act  9  Geo.  4,  c.  31  was  passed,  by 
which  (section  18)  penetration  without  emission  was 
made  sufficient  evidence.  That  enactment  was  re- 
pealed by  24  &  25  Vict.  c.  95,  s.  1 ;  but  a  similar 
provision  was  inserted  in  the  Act  24  &  25  Vict.  c.  100, 
«.  63,  which,  however,  only  applies  to  offences  pun- 
ishable under  that  Act.  The  Offences  against  the 
Person  Act,  1875  (38  &  39  Vict.  c.  94)  (see  section  5), 
was  incorporated  with  the  24  &  25  Vict.  c.  100.  The 
^^^nnunal  Haw  Amendment  Act,  1885,  under  which 
the  present  indictment  was  laid,  repealed  the  Offences 
;  ^^^uist  the  Person  Act,  1875,  and  contains  no  pro- 
"^onas  to  proof  of  emission,  and  does  not  incorporate 
the  24  &  25  Vict.  c.  100.] 

The  judgment  of  the  Court  (Lord  Coleridge,  C.  J., 
5?"^^^»  Mathew,  Cave,  and  Charles,  J  J.)  was 
oeliTeredhy 

Lord  Colertdgb,  C.J. — ^We  think  it  dear  that  this 

'■^  conviction  was  right,   and  must  be  sustained.    No 

'  ^onbt,  doubts  have  been  entertained  upon  this  point  by 

■ome  jndges,  amongst  whom  is  Charles,  J.,  who  now 

ooncm  in  this  judgment;  but  we  are  all  clearly  ^f 

i   («•)  Beported  by  T.  E.  Colqxthoun  Dill,  Esq.,  ^  ^ 
i;  rister-at-Law.  ^*^^ 


opinion  that  the  offence  of  unlawful  carnal  knowledge 
in  the  Crinunal  Law  Amendment  Act,  1885,  is  to  be 
considered  as  proved  without  proof  of  emission,  and 
that  in  all  cases  where  carnal  knowledge  constitutes 
a  crime  that  crime  is  complete  upon  proof  of  pene- 
tration. 

We  wish  to  add  that,  in  our  opinion,  Wright,  J., 
was  quite  justified  in  reserving  this  case,  in  view  of 
the  doubts  which  have  been  entertained  by  some 
judges. 

Conviction  affirmed. 

SoUcitor  for  the  prosecution.  Solicitor  to  the  Treasury. 


Prob.  Div.  &  Adm.  Div.  )  *      i  ^ 

Admiralty.  \  ^P"^  ^• 

"  The  Elton."  (a.) 

Pra/itice — Writ — Service  of  notice  of  writ  without  the 
jurisdiction — Salvage — Action  in  personam — Foreign 
owners  of  cargo — * '  Necessary  and  proper  parties  to  the 
action*^ — Rules  of  the  Supreme  Court,  1883,  ord.  11, 

»••  1  (g). 

In  a  suit  of  salvage  in  personam  brought  against  the 
owners  of  a  ship  and  the  owners  of  her  cargo,  where  it 
appeared  that  the  owners  of  the  cargo  were  foreign  sub- 
jects resident  without  the  jurisdiction,  the  court  being  of 
opinion  that  the  owners  of  the  cargo  were  necessary  and 
proper  parties  to  the  suit,  and  thai  the  suit  had  been 
properly  brought  against  the  owners  of  the  ship  properly 
served  within  the  jurisdiction,  refused  to  set  aside  an 
order  allowing  service  of  notice  of  the  writ  of  summons 
to  be  given  to  the  oumers  of  the  cargo  out  of  the  jurisdic- 
tion, under  sub-section  g  of  ord.  11,  r.  1,  of  the  Rules  of 
the  Supreme  Court,  1883,  notwithstanding  that  the  salved 
cargo  had  never  been  within  the  territorial  jurisdiction  of 
the  court. 

This  was  a  motion  by  the  defendant  cargo  owners 
before  the  judge  in  court  to  set  aside  an  order  which 
the  plaintiffs,  in  an  action  of  salvage  instituted  in 
persoimm  against  the  owners  of  the  steamship  Elton 
and  the  owners  of  her  cargo,  had  obtained,  idlowing 
notice  of  the  writ  in  the  suit  to  be  served  on  the 
owners  of  the  cargo  of  The  Elton  out  of  the  jurisdic- 
tion. 

It  appeared  that  the  writ  in  the  action  had  been 
duly  served  on  the  owners  of  The  Elton  within  the 
jurisdiction;  that  the  owners  of  the  cargo  of  The 
Elton  were  foreigners  residing  abroad;  that  such  cargo 
had  never  been  within  the  territorial  jurisdiction  of 
the  court ;  and  that  an  order  had  been  obtained  for 
service  of  notice  of  the  writ  without  the  jurisdiction 
on  ihe  owners  of  the  cargo  of  The  Elton,  under  which 
service  on  them  had  been  effected  abroad. 

March  24. — Sir  Walter  Phillimore  and  Stubbs,  for 
the  owners  of  The  Elton,  in  support  of  the  motion. — 
The  owners  of  the  cargo  of  The  Elton  are  in  no  sense 
either  necessary  or  proper  parties  to  the  daim  of  the 
salvors  against  the  owners  of  The  Elton.  Ship  and 
cargo  must  each  pay  its  own  share  of  salvage; 
neither  can  be  Taade  liable  for  the  salvage  due  from 
the  other,*  and  the  salvors,  by  joining  their  claim  for 
salvage  against  the  carffo  0¥niers  with  their  claim  for 
salvage  against  the  shipo¥nier8,  cannot  get  over  the 
difficulty  that  the  claims  are  really  two  separate 
claims  on  separate  sets  of  defendants  having  distinct 


•  See  The  -Pyrcnn«e,  Br.  &  L.  189. 
(a.)  HepQjfced  by  C,  ¥.  Jemmbtt,  Esq.,  Barrister-at- 
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and  separate  liabilities.  An  action  in  personam  for 
salvage  in  which  the  parties  sought  to  be  made  liable 
were  never  served  with  a  monition  or  citation  is 
quite  unheard  of.* 

J,  P.  Asptnall,  for  the  plaintiffs,  contra. — ^We  submit 
that  the  words  of  ord.  11,  r.  1,  sub-section  g,  of  the 
Sules  of  the  Supreme  Court,  1883,  are  wide  enough 
to  cover  the  present  case,  that  sub-section  providing 
that  notice  of  a  writ  of  summons  on  a  foreigner  abroad 
may  be  given  where  "  any  person  out  of  me  jurisdic- 
tion is  a  necessary  or  proper  party  to  an  action 
properly  brought  against  some  other  persons  duly 
served  within  the  junsdiction." 


April  14. — Jeune,  J. — In  this  case  an  action  in 
peraoTiam  has  been  brought  for  salvage  against  the 
owners  of  The  Elton  and  her  freight,  who  are  within 
the  jurisdiction,  and  who  have  been  served  with  the 
writ,  and  the  owners  of  her  cargo ;  but  the  latter 
being  out  of  the  jurisdiction,  an  order  was,  on  the  9th 
of  December,  1890,  obtained  for  service  of  notice  of 
the  writ  on  them,  and  the  matter  now  comes  before 
me  on  a  motion  to  set  this  order  aside.  The  only 
question  is  whether  these  owners  of  the  car^  are 
proper  parties  to  the  action  within  the  meaning  of 
ord.  11,  r.  1  {g).  The  case  of  Massey  v.  Heynes,  36 
W.  B.  834,  21  Q.  B.  D.  330,  has  placed  a  clear 
interpretation  on  the  meaning  of  this  sub-section, 
and  supplies  a  test  for  determining  to  what  persons 
notice  oi  a  writ  may  be  given.  Wills,  J.  (at  p. 
335),  says :  ''I  think  that  if,  according  to  the 
regular  practice  of  the  courts  of  this  country, 
supposing  all  parties  subject  to  the  jurisdiction, 
the  person  to  be  served  is  one  who,  as  a  matter 
of  course,  would  be  joined  on  the  same  writ,  and  be 
treated  as  one  of  the  defendants  in  the  action,  he  is  a 
proper,  if  not  necessary,  party  to  the  action  " ;  and 
this  view  was  confirmed  1^  the  unanimous  judgment 
of  the  Court  of  Appeal.  It  may  be  remarked  that  the 
case  of  MoMey  v.  Eeynes  was  one  in  which  the  de- 
fendants were  alternatively  liable,  and  in  which, 
therefore,  before  order  16,  they  could  not  have  been 
made  parties;  and  that  the  case,  therefore,  shows 
that  ail  persons  who  oould,  at  ihe  option  of  the 
plaintifb,  De  made  parties  under  order  16,  are  proper 
parties  within  ord.  II,  r.  1  {g).  Before  the  case  of 
Maatey  v.  Heynes^  the  Queen's  Bench  Division,  in  The 
«•«•  Thanemore  (Ltmtte(2)v.  TTiompson  and  Others^  52 
li.  T.  N.  S.  552,  33  W.  B.  Dig.  165,  held  that 
in  an  action  against  nnderwiiters  severally  liable, 
those  in  Scotland  might  be  served  with  the  writ; 
and  shortly  after,  in  the  Washburn  Co,  v.  The 
Cunard  Steamship  Co,  and  J,  C,  Parkes  &  Sons,  5 
Times  Bep.  592,  where  the  action  was  brought  by 
the  owners  of  a  patent  for  making  barbed  wire  to 
restrain  the  steamsnip  company,  who  were  cacrying  a 
consignment  of  such  wire  to  Parkes  &  Sons  in  Ireland, 
from  parting  with  it,  Stirling,  J.,  held  that  Parkes  & 
Sons  nught  be  served  with  the  writ.  It  was  suggested 
by  Sir  Walter  PhiUimore  that  these  last  two  cases  re- 
ferred to  defendants  in  Scotland  and  Ireland,  and 

*  The  attention  of  the  court  does  not  seem  to  have 
been  drawn  to  the  fact  that  the  19th  section  of  the 
Common  Law  Procedure  Act  (15  &  16  Vict.  o.  76), 
whidi  gave  jurisdiction  in  certain  cases  over  actions 
commenced  against  foreigners  residing  out  of  the 
jurisdiction,  had  no  application  whatever  to  causes  in 
the  High  Court  of  Aomiralty,  or  to  the  somewhat 
serious  question  whether  any  construction  of  ord.  11, 
r.  1,  sub-section  </,  which  would,  in  point  of  jurisdic- 
tion, extend  that  rule  to  matters  not  covered  by  the 
statutes  in  force  previously  to  the  Judicature  Act, 
would  not  be  a  construction  rm^lring  the  sub-section 
flo  construed  ultra  vires. 


that  therefore  ord.  11,  r.  2,  applied.  This  is  so:  and « 
Stirling,  J.,  points  out,  it  gives  rise  to  diffacot  oot- 
siderations  of  convenience  than  if  the  parties  to  V 
served  be  resident  in  other  countries.  But  this  (ilj,j 
I  think,  shows  that  there  are  cases  when  the  ocfst 
will  not  give  leave,  in  regard  to  Scotch  or  Iiish  k- 
f endants,  where  it  would  if  they  were  foreigners,  vn 
that  the  court  can  give  a  permission  in  respect  oj 
Scotch  or  Irish  residents  which  it  cannot  in  respect  d 
persons  out  of  the  United  Kingdom. 

Applying  the  test  thus  furnished,  it  seenu  toil 
impossible  to  doubt  that  notice  of  this  writ  shooM 
permitted  to  be  given  to  the  owners  of  the  cargo, 
they  were  within  the  jurisdiction,  would  thernot^ 
proper  x>arties  to  the  action  ?  If  they  could  be  mi 
so  under  order  16,  and  it  seems  to  me  theyded 
could,  the  case  of  Massey  v.  Heynes  is  in  point,  m 
is  decisive  of  this  motion. 

But  the  matter  stands  even  on  firmer  gnni 
because  I  think  that  by  the  practice  of  the  Admnlt 
Court  they  could  always  have  been  made  pa  ' 
No  doubt  the  great  mass  of  cases  in  whidi 
owners  of  ship  and  cargo  have  been  made  defenditf 
have  been  proceedings  in  rem.  But  although  sshn^ 
suits  or  actions  in  personam  are  oompaiativdy  n^ 
the  Court  of  Adnuralty  always  had  junsdicliah 
founded  apparently  on  tiie  fiction  of  an  action  is  n 
having  been  brought,  and  the  property  salved  hsin 
been  ^owed  to  he  taken  by  the  owners— to  entota 
such  suits  when  at  least  there  existed  a  corpus  of  pn^ 
perty  salved.  This  is  shown  by  the  cases  of  The  Sif 
and  The  Trelawney,  3  Bob.  215;  The  Chitflaii, 
Notes  of  Cases,  459 ;  The  Meg  MerrtUies,  3  Hig. « 
and  the  language  of  the  present  Master  of  the  Sol 
in  The  Cargo  ex  Schiller,  2  P.  D.  145-9.  25  W.  B.  Dij 
270.  It  does  not  clearly  appear  that  in  any  of  the] 
cases  proceedings  were  taken  against  the  owneo  I 
the  ship  and  cargo  as  separate  parties,  although  J 
The  Chieftain  and  The  Meg Merrillies  this  majperiii] 
have  been  the  case.  But  I  see  no  reason  whj  sac 
parties,  if  consisting  of  separate  individuals,  or  "^ 
of  individuals,  shomd  not  have  been  brought  brfoi 
the  court  together  by  monition. 

It  is,  indeed,  possible  that  the  reason  vhj 
fiction  hy  which  tne  Admiralty  Court  maintained  A 
proceeding  in  personam  was  allowed  to  prevail  is  tb 
tiie  facility  of  bringing  all  parties  before  the 
gave  advantages  which  the  common  law  junsdictti 
could  not  afford. 

But  however  this  may  be,  every  consideratian, 
of  authority  and  principle,  points  to  the  conveiiieBCil 
and  indeed  the  justice,  of  the  owners  of  the  Aq 
freight,  and  cargo  being  all  before  the  court  whentH 
amount  of  sidvage  is  to  be  determined. 

The  case  of  The  Peace,  4  W.  B.  635,  Swsbj 
117,  is  an  instance  of  the  strong  view  taken  I 
the  Court  of  Admiralty  on  this  point  In  ^ 
case  the  ship  and  freight  were  first  nrooeedn 
agfldnst,  and  afterwards  the  owners  of  tie  cttf, 
and  Dr.  Lushington  ordered  the  cargo-owneo  ^ 
pay  their  share  of  the  costs  of  the  proceetoj 
against  the  ovmers  of  the  ship.  **  It  is  tme,''  y 
said  **  the  owners  of  the  cargo  did  not  come  in  o 
the  original  suit.  They  left  the  owners  of  tiie  ship 
to  defend  the  suit,  and  say  they  are  now  ready  to  psj 
their  share  of  the  salvage.  Extreme  injostioe  voui 
be  done  if  the  court  were  to  sanction  that  coffl* 
The  owners  of  the  cargo  would  lie  by,  and  thai, 
when  the  ovmers  of  the  ship  had  obtained  a  ^"^ 
of  the  amount  of  salvaffo  claimed,  th^  woaM  tsij 
advantage  of  it."  A  littie  afterwards,  in  the  ««« 
The  Mary  Pleawnts,  Swabey,  224,  Dr.  Lnshnigti* 
dwelt  on  the  difficulty  in  estimating  the  naaBUtSf 
tion  to  be  paid  by  the  ship  apart  from  that  to 
be  paid  by  the  cargo.     This  appears  to  be  wT 


Vol.  XXXIX.  [Aug.«).ia9i.j.THE  WEEKLY  REPORTER. 


705 


CoTJBT  OF  Appeal. 


In  be  Opera  (LiinxBD). 


CoTJET  op  Appeal, 


msonant  with  common  sense.  It  is  easy  to  imagine 
case,  such,  as  that  of  a  general  ship,  the  cargo  having 
ossibly  passed  to  many  foreigners,  in  which  separate 
otions  against  each  individual  owner  would  be  ^m- 
ossible.  Again,  in  the  case  of  an  agreement  for  the 
mount  of  remuneration  which  ought  to  be  made  by 
he  master  on  behalf  of  cargo  as  well  as  ship  ( The 
Veainitnstery  1  W.  Rob.  235),  it  would  clearly  be  wrong, 
I  it  can  be  avoided,  that  the  validity  of  such  agree- 
nent  could  be  called  in  question  in  several  actions, 
wth  possibly  different  results.  But,  apart  from  any 
ipecial  circumstances,  it  would  seem  clear  that  when 
^e  question  at  issue  depends  upon  one  set  of  facts, 
md  IS  the  determination  of  the  total  amount  of  re- 
aumeration  iwhich  several  persons  have  to  pay,  and 
irhioh  they  all  have  to  make  good,  by  general  and 
Apportioned  contribution,  all  such  persons  should, 
if  X>OB8ible,  be  before  the  court.  It  was  argued  by 
Bir  Walter  Phillimore  that  it  would  be  asainst  inter-' 
national  comity  to  bring  the  case  of  these  foreign 
owners  of  cargo  here ;  but  it  appears  to  me  that  the 
principle  of  international  comity  maybe  more  soundly 
mvoked  to  sanction  the  determination  of  an  inquiry 
in  a  question  of  salvage  by  the  tribunal  which  is 
seised  of  *a  portion  of  it,  especially  as  conflict  of 
jurisdiction  can  always  be  prevented  by  compelling 
the  plaintiff  to  elect  under  which  tribunal  he  wiU 
nroceed.  I  think,  therefore,  that  this  motion  must 
be  rejected. 

Solicitors  for  the  plaintifEs,  Cooper  A  Co, 

Solicitors    for  the  owners  of    the   cargo,    Stokes^ 
Saunders,  c€r  Stokts, 


dtontf  of  Appeal* 

From  Chan.  Div.  July  18. 

In  re  Opera  (Limited),  (a.) 

Company —  Winding  up—Dehenture-kolders — Execution 
creditor — Sheriff— Mistake  in  law — Goods  seized y  hut 
noi  sold,  hy  sheriff  hefore  winding  up — Priority  of 
debenture-holders. 

Goods  consisting  of  the  theatrical  properties  of  a  com-' 
pany  carrying  on  the  busitiess  of  a  theatre  were  seized  by 
the  sheriff  under  ttrrits  of  fi,  fa.  issued  by  two  judgment 
crwlitors  of  the  company.  On  the  day  following  the 
aeizure  a  creditors^  petition  was  presented  to  wind  up  the 
cormpany,  and  a  vnnding-up  order  was  subsequently  made 
and  a  liquidator  appointed.  Between  the  date  of  the 
presentation  of  the  petition  and  that  of  the  winding-up 
ordeTf  the  slieriff,  of  his  own  accord,  took  the  Tnoneys  paid 
by  the  public  at  the  doors  of  the  theatre,  and  thereout 
paid  the  two  execution  creditors  tlie  amount  of  their 
J^idginent  debts.  After  the  winding-up  order  hctd  been 
Jwatfe  the  sheriff  withdrew  from  possession  without  selling 
the  goods  he  had  seized,  and  these  goods  were  taken  posses- 
«wi  of  by  the  liquidator,  and  subsequently  sold  by  him^ 
The  sheriff,  under  an  order  made  in  the  vji}iding  up, 
having  been  obliged  to  pay  the  whole  amount  of  the 
^"wneys  taken  by  him  at  the  doors  of  the  theatre  to  the 


90id  by,  tJie  liquidator,  the  sum  2>aid  by  th'6  sheriff  to  the 
t^  execution  creditors.  The  sheriff's  applicatiofi  .Ls 
2^d  6y  tJie  liquidaUn-,  and  also  by  debenture- f^fj^^ 


The  sheriff's 

I  "  ^  ,  a«c?  also  by  i„ 

^^^hose  debentures  cmMtiUtiida  floating  charge,  pay^x^     ^ 


(a.)  Eeported  by  M.  J.  Blake, 
Law. 


ii  Esq.,  Barii^X^ 


demand,  on  the  undertaking  and  all  the  property,  present 
and  future,  of  the  company. 

Hdd  (reversing  on  this  point  the  decision  o/Kekewich 
J.,  reported  ante,  p.  398,  [1891]  2  Ch.  lo4),  that  the 
goods  seized,  but  not  sold,  by  the  sheriff  were  covered  by 
the  debentures,  and  that  the  debenture-holders  were  en- 
titled to  be  paid  out  of  the  moneys  in  the  Jiands  of  the 
liquidator  arising  from  the  sale  of  such  goods,  in  priority 
to  the  two  execution  creditors,  and  therefore  in  priority 
to  the  claim  for  repayment  made  hy  the  sheriff. 

In  re  Standard  Manufacturing  Co.,  ante,  p.  369^ 
[1891]  1  Ch.  027,  at  p.  641,  discussed  and  approved. 

Appeal  from  the  decision  of  Kekewich,  J.  (reported 
ante,  p.  398,  [189i;|  2  Ch.  154). 

The  Opera  (Limited)  was  a  company  formed  under 
the  Companies  Acts  for  the  purpose  of  carrying  on 
the  business  of  Her  Majesty's  Theatre,  Haymarket. 
The  company  had  issued  debentures  of  £100  each 
payable  to  bearer  on  demand,  which  constituted  a  . 
nrst  charge  **  on  the  undertaking  and  other  ti^e  real 
and  personal  property,  present  and  future,  of  tiie 
company  by  way  of  floatmg  security." 

On  the  16th  of  January,  1890,  the  sheriff  of  the 
County  of  London,  under  a  writ  of  fi.  fa.  issued  by 
C.  Alias,  seized  certain  goods  (consisting  of  theatrical 
properties)  of  the  Opera  Co.  at  the  theatre. 

On  the  17th  of  January  another  writ  of  fi.  fa. 
against  the  company  was  lodged  with  the  sheriff  by 
one  Calderwood. 

On  the  18th  of  Januanr  petitions  to  wind  up  the 
company  were  presented  by  Alias  and  other  creditors 
of  the  company. 

From  the  18th  to  the  27th  of  January  the  sheriff  re- 
ceived the  moneys  paid  by  the  public  for  entrance  to 
the  theatre,  which  amounted  to  £1,495. 

On  the  24th  of  January  a  provisional  liquidator 
was  appointed  by  the  court,  and  on  the  same  day  the 
sheriff,  out  of  the  moneys  which  he  had  then  taken  at 
the  doors  of  the  theatre,  paid  out  Alias  and  Calder- 
wood the  amoimt  of  their  respective  debts.  There 
was  no  evidence  to  show  whether  this  payment  was 
made,  in  fact,  before  or  after  the  apx)ointment  of  the 
provisional  liquidator. 

On  the  31st  of  January  the  theatre  was  closed,  and 
on  the  1st  of  February  the  usual  compulsory 
winding-up  order  was  made  on  the  petitions  presented 
of  the  18th  of  January,  and  an  official  liquituitor  was 
appointed. 

The  sheriff  had  not  sold  the  goods  which  he  had 
seized  on  the  16th  of  Januanr. 

On  the  8th  of  February  Ejay,  J.,  ordered  the  sheriff 
to  withdraw  from  possession  as  resarded  any  judg- 
ment or  execution  obtained  since  the  presentation  of 
the  winding-up  petitions ;  and  on  the  10th  of  February 
the  sheriff  withmrew  from  possession  without  having 
sold  any  of  the  goods  seized  by  him,  and  the  offidfd 
liquidator  took  possession  of  the  same,  which  he  sub- 
sequently sold  for  an  amount  largely  exceeding  the 
amoimt  of  the  judgment  debts  which  had  been  paid 
by  the  sheriff  to  i^Iias  and  Calderwood. 

On  the  13th  of  May,  North,  J.,  ordered  the  sheriff 
to  pay  to  the  official  liquidator  the  whole  amount  of 
the  moneys  taken  by  the  sheriff  at  the  doors  of  the 
theatre  without  prejudice  to  any  rights  of  the  sheriff 
against  the  goods  seized  by  him  before  the  presenta- 
tion of  the  petitions.  The  sheriff  accordingly  paid 
the  moneys  so  received  by  him  to  the  official 
liquidator. 

On  the  17th  of  December  the  sheriff  took  out  a  sum-  . 
mons   asking  that  the  official  Hqnidator  might  be 
ordered  to  pay  to  him,  out  of  the  moneys  received  by 
the  official  uquidator  by  the  sale  of  the  goods  seized 
by  the  sheriff  under  the  writs  of  fi.  ^J|i  the  16th 

and  17th  of  January,  the  amounts  of  li|fl||Lpaid  by 
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the  sheriff  to  Alias  and  Calderwood,  together  with 
the  sheriff's  charges  in  respect  thereof.  The  debenture- 
holders  appeared  on  the  hearing  of  this  summons, 
and  claimea  to  be  entitled  to  be  paid,  oat  of  the  pro- 
ceeds of  the  goods  so  sold  by  the  official  liquidator,  in 
priority  to  uie  execution  creditors.  Kekewich,  J., 
held  that  as  the  assets  in  the  hands  of  the  official 
liquidator  had  been  increased  by  a  transaction 
occasioned  by  an  honest  mistake  of  law  on  the  part 
of  the  sheriff,  the  court  would  not  allow  the  liquidator, 
its  own  officer,  on  behalf  of  the  creditors  of  the  com- 
pany) to  take  advantage  of  the  misUJce;  that  the 
aebenture  -  holders,  notwithstanding  their  security, 
were  in  no  better  position  than  the  ordinary  creditors 
of  the  company,  both  being  represented  by  the  official 
liquidator,  and,  accordingly,  that  the  official  liquida- 
tor should  pay  to  the  shenff  the  amount  claimed  by 
the  summons. 

The  debenture-holders  and  the  official  liquidator 
appealed. 

Marten,  Q,C,,  E.  Beaumonty  and  Manhij,  for  the 
appellants. — ^The  debentures  constitute  a  charge  on 
the  undertaking  and  all  the  property,  present  and 
future,  of  the  company,  and  the  execution  creditors 
can  only  take  subject  to  that  charge.  The  sheriff 
cannot  by  mere  seizure  get  rid  of  the  right  of  the  de- 
benture-holders to  which  the  property  seized  was 
subject  when  in  the  hands  of  the  company :  In  re 
Standard Manufacturintf  Co,,  ante,j^.  369,  [1891]  1  Ch. 
627,  at  p.  641 ;  In  re  Florence  Lands  and  Public  Worke 
Co.,  27  W.  E.  236,  10  Ch.  D.  530.  The  case  of  Will- 
moU  V.  London  Celluloid  Co.,  35  W.  R.  145,  34  Ch.  D. 
147,  is  distinguishable,  as  there  the  moneys  in  ques- 
tion were  the  earnings  of  a  trading  company,  and 
were  not  covered  by  ^e  debentures. 

WamUngton,  Q.C.,  and  Vernon  Smith,  for  the 
sheriff. — Here  the  debentures  do  not  expressly 
authorize  the  debenture-holders  to  carry  on  the 
business  of  the  company  or  to  appoint  a  receiver.  The 
debenture-holders  are  not  entitled  to  any  account  of 
mesne  profits  or  of  any  dealing  with  the  property  of 
the  company  while  it  was  a  going  concern :  In  re 
Panama  Royal  Mail  Co.,  18  W.  R.  441,  L.  R.  5  Ch. 
App.  318.  As  the  sheriff  could  have  been  paid  by  the 
company  out  of  mesne  profits,  notwithstanding  the 
existence  of  the  debentures,  so  the  sheriff  was  entitled 
to  pay  himself  out  of  mesne  profits  notwithstanding 
the  existence  of  the  debentures.  The  form  of  the 
debentures  in  In  re  Standard  Manufacturing  Co.  was 
very  special. 

Marten,  Q.C.,  in  reply. — ^The  theatrical  properties 
seized  by  the  sheriff  were  never  sold  by  him  ;  he  gave 
them  up  without  selling  to  the  official  liquidator,  by 
whom  they  were  afterwards  sold,  and  it  is  with 
respect  to  the  proceeds  of  their  sale  that  Eekewich, 
J.,  has  made  the  order  now  under  appeal.  [Lindley, 
L.J. — Do  you  object  to  any  order  we  now  make 
being  without  prejudice  to  any  future  application  by 
the  sheriff  for  repayment  out  of  moneys  (if  any)  in 
the  hands  of  the  official  liquidator  not  covered  by  the 
debentures  P]  I  do  not  object  to  that,  but  there  are, 
in  fact,  no  such  moneys. 

LiNDLEY,  L.  J. — ^This  is  an  appeal  against  an  order 
of  Kekewich,  J.,  which  ordered  the  ^cial  liquidator 
of  the  "  Opera  (limited),"  out  of  moneys  received  by 
him  from  the  sale  of  the  property  of  the  **  Opera 
(limited) "  seized  by  the  sheriff  under  two  writs  otfi. 
Jfa,  lodged  with  the  sheriff  on  the  16tii  and  17th 
of  January,  1890,  to  pay  to  the  sher^  the  amount  of 
the  judgment  debts  in  respect  of  which  the  two  writs 
issued,  and  the  sheriff's  charges  in  respect  thereof. 

When  that  order  came  to  be  scanned  before  us,  it 
was  admitted  by  Mr.  Warmington  that  there  was 


considerable  difficulty  in  siq»poiting  it,  and  noqiui. 
tionably  there  is.  became  that  order  and  the  jad^pKK 
of  Kekewich,  J.,  does  not  give  effect  to  the  fMt, 
which  appears  to  be  the  case,  that  the  goods,  tbe  ttle 
of  which  are  referred  to  in  the  order,  were  compdnd 
in  the  security  of  the  debentore-holders ;  and  afts 
the  decision  in  in  re  Standard  Manm/adnring  Cu  it 
seems  to  be  tolerably  plain  and  s^ed  that  tb 
holders  of  those  debentures  could  prevail  eren  u 
asrainst  the  execution  creditors,  at  least  befoRok 
What  their  position  is  after  the  property  is  sold  mi 
the  money  handed  over  I  do  not  know,  and  I  will  est 
at  this  moment  say.  Bat,  bearing  in  mind  that  tkcB 
goods  were  comprised  in  the  security  of  the  debeo- 
ture-holders,  it  is  obvious,  in  my  opinion— and  it  bi 
been  almost  conceded  practically—ihat  the  order,  a 
the  form  in  which  it  now  stands,  is  cnoneoiia. 

That,  however,  does  not  condnde  the  case,  becHue 
it  may  be  that  the  sheriff  is  entitled  to  be  repaid  I7 
the  liquidator  the  sum  in  question  oat  of  the  asHti  of 
this  company  (if  there  are  any)  not  oompiised  in  ik 
debentures.  As  to  that  there  is  not  any  real  ooDtest 
Mr.  Marten  does  not  object  to  a  variation  of  theoida 
in  that  way — i.e.,  discharging  the  present  order  sod 
making  the  discharge  to  be  without  prejudice  to  aj 
fresh  application  which  the  sheriff  may  make  forpif- 
ment  b^  the  liquidator  out  of  the  property  notooo- 
prised  m  the  debentures  if  there  be  any  such  pR>- 
perty.  Whether  there  is  or  is  not  we  are  not  in  1 
X)08ition  at  present  to  decide.  I  am  not  sati^ 
whether  there  is  or  is  not. 

It  is  possible,  if  Mr.  Warming^n's  argomeot  lie 
correct,  that  some  of  the  money  which  the  liqnidite 
now  has  maybe  applicable  towards  the  payment  of 
the  sheriff.  With  that  variation  I  think  Mr.  Kartea 
is  right,  and  the  order  as  it  now  stands  is  erroneoo^ 
because  it  overlooks  the  rights  of  the  debenture 
holders. 

Fry,  L.  J. — I  an  of  the  same  opinion.  It  is  impoi- 
sible  not  to  feel  some  sympathy  with  the  sbedffiD 
this  case,  because  he  appears  to  have  acted  with^ 
consideration  and  with  a  desire  to  prevent  mmeoovy 
injury  to  the  Opera.  But,  at  the  same  time,  itisia- 
I)OSsible  to  give  effect  to  this  sympathy  at  the  expeoie 
of  the  owners  of  a  legal  or  equitable  charge  upon  the 
property  of  the  company,  owners  who  in  no  i»y 
influenced  or  induced  the  sheriff  to  do  what heifii 
Now  the  order  of  the  learned  judge  has  diiected 
repayment  to  the  sheriff  out  of  the  monev  Uiat  hn 
been  received  by  the  official  liquidator,  indnding  pro- 
perty which,  it  IS  conceded  at  tne  bar,  belonged  totlie 
debenture-holders ;  in  other  words,  that  the  debo^ 
ture-holders  are  to  pay  for  something  that  was  ■» 
done  at  their  instance  or  by  their  request. 

I  think,  therefore,  that  all  we  can  do  is  to  diadiaise 
the  order,  reservmg  to  the  sheriff  liberty  to  app? 
hereafter,  if  so  advised,  for  repayment  from  any  moaar 
coming  to  the  hands  of  the  official  liquidator  vuoi 
is  not  subject  to  or  charged  by  the  de^torea  of  the 
company. 

L0PE8,  L.  J.— The  order  of  Kekewich,  J.,  <>'*^ 
the  light  of  the  debenture-holders,  whatever  ftj 
may  be,  and  I  think,  therefore,  that^  order  cannot 
stand. 

Appeal  aUowed. 

Solicitors  for  the  appeUaata,  Boxall  di  BoaBaB. 

Solicitora  f or  the leapondent,  Lewis^LevM* 
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CoxniT  OF  Appeal.         In  ee  National  Debe^jture  and  Assets  Coepoeation.         Qotjet  of  Appeal. 


From  Clian.  Div.  April  23.  28. 

In    re    N'ATioxAL  Debentuee  and  Assets  Cor- 
poration, (a.) 

Jampany Memorandum  of  association  —  Number  of 

9i<jiuxt€tri€S  —  Certificate  of  registration  — Evidence — 
IVinrltiu/  up — Jurisdiction — Companies  Act,  1862  (25 
<fe  26   Vict.  c.  89).  ss,  6,  17,  18,  145. 

TJie  registrar's  certificate  of  incorporation  of  a  com- 
pani/  is  not  conclusive  eindence  that  the  niemoranduin  of 
%9»ociution  was  in  fact  signed  hy  at  least  seven  persons ; 
evidence  can  be  adduced  to  show  tliat  in  fact  tlie  memo^ 
randum  latis  signed  by  less  than  seven  ^lersonSy  and,  if 
ihat  fact  he  established,  the  court  has  no  Jurisdiction  to 
make  a  tvi/uling-up  order. 

In  re  N'ortbumberland  and  Durham  District  Bank- 
inK  Co.,  G   W.  R.  527,  2  De  G.  Jb  J.  357,  approved. 

Peel's  case,  15  W.  Jt.  1100,  L.  Ji.  2  Ch.  App.  674, 
anrf  Oakes  v.  Turquand,  15  W.  R.  1201,  L.  R.  2  JI.  L. 
325,  distinguished^ 

Appeal  from  Kekewich,  J. 

Tne  company  in  this  case  was  registered  in  May, 
1888,  under  the  Companies  Acts,  1862.  In  Novem- 
ber, 1890,  the  company  passed  a  resolution  for  a 
'Tolimtary  Tvinding  up,  and  appointed  Mr.  EQbbert  as 
Kquidator.  An  oruer  was  subsequently  made  by 
Xekewich,  J.,  that  the  voluntary  winding  up  should 
be  under  the  supervision  of  the  court,  and  the 
.appointment  of  the  liquidator  was  continued. 

Persons    claiming  to  be  creditors  of  the  company 
then  presented  a  petition  for  a  compulsory  win<nng- 
Tip  order  and  that  the  voluntary  liquidator  might  be 
TemoYed.     The  petitioners  alleged  fraud  in  the  forma- 
tion and  manaeement  of  the  company,  and  as  illus- 
tration of  the  aUeged  fraud,  gave  some  evidence  which 
tended  to  show  that  the  memorandum  of  association 
•had  not  in  fact  been  signed  by  seven  persons,  but  that 
•one  of   the  signatories,  Henry  Moore,    had    signed 
twice,  once  in  his  own  name  and  again  tmder  the 
sjBSumed  name  of  Frederick  Sanguin.     The  voluntary 
Hqmdator  then  took  the  objection  that  as,  on  the 
petitioners*  evidence,  only  six  persons  had  signed  the 
memorandam  of  association,  the  company  had  never 
been  legally  constituted  or  incorporated,  and,  there- 
fore, that  the  court  had  no  jurisdiction  to  make  an 
•order  on  the  petition. 

Kekewich,  J.,  came  to  the  conclusion  on  the  evi- 
•dence  before  him  that  the  memorandum  of  association 
had  not  in  fact  been  signed  by  seven  persons ;  that  the 
•certificate  of  incorporation  of  the  company  given  by 
the  registrar  was  not  conclusive  evidence  in  such  a 
•case  that  all  the  requisitions  of  the  Companies  Act, 
1862,  in  respect  of  registration  had  been  complied 
'With;  and  that  the  court  had,  therefore,  no  jurisdic- 
tion to  make  the  compulsory  winding-up  order  asked 
for  by  the  j>etition. 
The  petitioners  appealed. 

The  Court  of  Appeal,  not  being  satisfied  that  the 
-evidence  before  the  court  below  established  the  fact 
that  there  were  less  than  seven  signatories  to  the 
memorandum  of  association,  gave  the  appellants 
hberty  to  adduce  further  evidence  on  that  pomt. 

Messrs.  Kotchkie  and  Wickens,  directors  of  the 
company,  and  Mr.  Watson,  a  solicitor,  were  examined 
'^vd  voce  in  court.  From  their  evidence  the  Court 
jete  satisfied  that  Moore  and  Sanguin  were  in  fact 
different  persons,  and  that  there  were  in  fact  serez^ 
■^^atories  to  the  memorandum  of  association, 

V^armington,  Q.C.,  and  C.  E.  E.  Jenkins,  f^     ^i^a 
appellants.  *^^  ^ 

<«•)  Heported  by  M.  J.  Blaxe,  Esq. 
Law. 


Marten,  Q.C.,  and  Warrington,  for  the  liquidator. 
G.  White,  for  creditors. 

The  following  cases,  on  the  question  of  jurisdiction, 
were  cited  in  the  court  below  and  dealt  with  by  Keke- 
wich, J.,  in  his  judgment:— Podtftow  Total  Loss  and 
Collision  Assurance  Association,  30  W.  E.  326,  20  Ch. 
D.  137  ;  In  re  Nassau  Phosphate  Co.,  24  W.  R.  692,  2 
Ch.  D.  610  ;  In  re  Northumberland  and  Durham  District 
Bankimj  Co.,  6  W.  R.  527,  2  De  G.  &  J.  357 ;  Wenlock 
V.  River  Dee  Co.,  38  Ch.  D.  534,  37  W.  R.  Dig.  43  j 
Peers  case,  15  W.  R.  1100,  L.  R.  2  Ch.  App.  674; 
Oakes  v.  Turquand,  15  W.  R.  1201,  L.  R.  2  H.  L.  325. 

LiNDLEY,  L.  J. — ^This  is  a  petition  of  a  somewhat 
unusual  character  as  regards  the  circumstances  under 
which  it  is  presented,  although  it  is  common  enough 
in  point  of  fonu.  A  company  was  formed,  apparentiy 
in  a  proper  way,  by  the  registration  of  a  memorandum 
of  association  with  seven  signatures,  and  it  was 
registered  on  the  8t\  of  May,  1888.  There  has  been 
a  voluntary  liquidation  whica  has  been  converted  into 
a  liquidation  subject  to  the  supervision  of  the  court. 
Now  some  of  the  creditors  are  of  opinion  that  matters 
require  investigation  which  could  be  more  effectually 
done  under  a  compulsory  order,  and  have  therefore 
presented  a  petition  for  a  compulsory  order.  The 
case  came  before  Kekewich,  J.,  and  he  dismissed  the 
X>etition  upon  the  ground  that  the  company  in  question 
consisted  of  less  than  seven  members,  and  had  always 
consisted  of  less  than  seven  members,  and  that  there 
was  no  jurisdiction  to  wind  it  up.  His  decision  on 
that  point  was  based  on  the  construction  of  the  16th 
and  18th  sections  of  the  Compaxiies  Act,  1862 ;  and 
although  by  the  18th  section  it  is  enacted  that  **  a 
certificate  of  the  incorporation  of  any  company  given 
by  the  registrar  shall  be  conclusive  evidence  that  all 
the  requisitions  of  this  Act  in  I'espect  of  registration 
have  been  complied  with,"  it  was  decided  as  long  ago 
as  the  time  of  Knight  Bruce  and  Turner,  L.JJ.,  in 
the  case  of  In  re  The  Northumberland  and  Durham 
District  Banking  Co.,  that  the  registrar  could  not  by  a 
certificate  create  a  jurisdiction  in  himself  so  as  to 
enable  companies  to  be  registered  to  which  the  Act 
had  no  application.  It  is  a  condition  j^recedent,  for 
example,  that  the  company  shall  be  registered  under 
the  Act ;  that  it  shall  consiit  of  seven  members ;  and 
if  it  consists  of  four  or  five,  the  registrar  cannot,  by 
his  certificate,  incorporate  the  company.  Kekewich, 
J.,  came  to  the  conclusion  that  this  company  had  not 
consisted  of  seven  members,  and  if  that  had  been 
right  in  point  of  fact,  his  decision  would  have  been 
correct  in  point  of  law.  We  did  not  feel  satisfied  our- 
selves about  that  fact,  and  we  directed  the  petition  to 
stand  over  in  order  that  there  should  be  liberty  to  the 
petitioners  to  adduce  further  evidence  before  us  on 
that  point.  That  accounts  for  the  somewhat  unusual 
circumstance  that  we  have  had  persons  examined  here 
as  witnesses;  and,  having  heard  their  evidence,  it 
seems  to  me  that  there  is  no  reason  to  suppose  that 
there  were  not  seven  persons  who  signed  tnat  memo- 
randum. It  is  quite  obvious  that  Mr.  Moore  is  one 
person,  Mr.  Sanguin  is  another  person,  and  Mr. 
Kotchkie  is  a  third  person.  Although  doubt  was  thrown 
on  the  existence  of  seven  signatories,  the  evidence  does 
not,  to  my  mind,  rebut  the  presumption  which  would 
be,  after  uie  certificate  nven  by  the  registrar,  that  the 
Act  was  duly  compliM  with,  and  that  there  were 
seven.  Therefore,  the  doubt  which  induced  Kekewich, 
J.,  to  refuse  to  make  an  order  is  dispelled  by  the 
further  evidence  which  has  been  adduoed  before  us. 

It  con[ie8,  therefore,  now  to  the  simple  question  of 

whether  it  is  necessary  and  proper  for  the  protection 

of  tiie  cr^tois  to  make  a  wmdmg-up  ordei* — a  com- 

pulaory  order— instead  of  continuing  the  supervision 

order.     ^  certainly  have  not  heard  any  attack  made  on 
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..»•  ,r:/.   tttyf    ti>    fa^    I'amL    « 


U»^  «n-{^!mM6a  rj€  ^e  CfMirt. 

tl^,  l^itity^itnf  rij^tei  wiH  lie 
v</tfmt<krj'  wdmIiii^  n, 
rUJ//ft  6f  tb«  o>iirt.    3c 
AtfotiUFt  thu  roXxtnUaj 

tbirj  nofittJii««  orf  *  endaUk  actoally,  and  s  a  peooL  I 
MMfiffm,  crf  the  ntmoft  poonble  le^Metabflitj,  ad 
who  will  fulfil  his  datiM  as  a  liquidator.  Bat,  ia  t^ 
i-Am  of  a  compaDj  such  as  tms,  where*  to  aaj  de 
Ui$Uki  of  it,  there  is  a  rery  strong  sospicioii  of  iixegviiK- 
Mu\  injpropor  proceedings — I  will  not  use  strong 
litn^uoffo  now— it  is  a  very  different  thing  to  have  v 
cotftiJttny,  AS  to  the  formation  and  condoct  of  whidi 
such  suspicion  exists,  wound  np  by  a  Tolimtsiy 
ll(|uidator  oven  subject  to  the  supervision  of  the  oomt 
from  baviiiK  tlmt  company  wmmd  np  under  a  com- 

IjulNory  <irdor ;  and  I  think  this  case  is  one  in  which, 
ooking  to  the  facts  that  hare  been  already  bronght 
Inifui'a  us«  a  compulsoty  orier  will  certainly  be  more 
for  tho  benettt  of  the  cteditots  than,  the  Toimitsxy 
winding  up  as  it  at  present  ezists.  Tlierefbre  I 
outirely  concur  that  thm  ought  to  be  a  oompolstny 
order  in  this  case^ 
8oHcitors>  ^cz/m'/t*,   3t'rksrhr'i^   B^nftt.  ^  G.: 


From  Q.  B.  Viv.  1  Xav  JT,  .2^ :  Jnne  IT; 

[auvlQ.  B.  Div.:  \  JuiyiH. 

*' ot')t  r*ri{^  ■thin    ■m%ttt'''^i     »t     tv '"^^' ratuait*  SS, 
Sunt  ff^^\*^t^{>^  '•fuUitt-'i'-U  *i    '*'^**      "^i"  •     "'•   ^^  W^^ 

\^(t^  Uuportwl  by  ^Hr  SOEJurutf  BLiceb.  iMi  ^X 
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ytara  carried  on  a  puhlishing  husinesSy  executed  a  deed 
reciting  that  tlie  partners  had  sold  tlieir  hminess  to  a 
limited  company  in  consideration  of  certain  f  idly  paid-up 
shares  in  the  company ^  which  formed  the  only  assets  of 
the  partnershipy  and  that  they  were  desirous  of  modifying 
l^ir  partnership  with  a  vieiu  to  its  registration  as  an 
unlimited  company  under  Fart  VIL  of  the  Companies 
Act,  1862  ;  ajid  containing  mutual  covenants  between  the 
present  partners  and  any  fiUure  members  of  tlic  company y 
that  they  should  he  subject  to  certain  provisions  therein 
contained.  The  sole  object  of  the  deed  waSy  in  farty  to 
ofttoin  registration  as  a  company  under  Fart  VIL  of 
the  Act.  This  deed  was  produced  to  the  Registrar  of 
Joint-Stock  CompanieSy  and  an  application  made  to  him 
to  register  the  company, 

Eeldy  reversing  the  decision  of  the  Divisional  Court 
(Cayea/id  Charles,  JJ.)*  that  the  application  could  not 
Succeed. 

Rule  calling  on  the  Registrar  of  Joint-Stock  Com- 
panies to  show  cause  why  a  writ  of  mandamus  should 
not  issue  commanding  him  to  register  a  partnership 
of  seven  persons  as  a  company  incorporated  under 
Part  VII.  of  the  Companies  Act,  1862. 

In  the  year  1879  tne  bookselling  and  publishing 
husiness  of  W.  H.  Allen  &  Co.  was  transferred  to  Mr. 
Johnston.  In  1882  two  other  persons  weie  taken  in 
by  Mr.  Johnston  as  members  of  the  partnership,  and 
in  1886  another  person  was  admitted  by  Mr.  Johnston 
imder  a  contract  which  permitted  a  transfer  of  parts 
of  any  share  or  interest,  not  exceeding  one-half  of  the 
lemainder,  to  such  persons  as  Mr.  Johnston  should 
think  fit,  subject  to  approval  by  any  partner ;  and 
Mr.  Johnston  from  time  to  time  made  sales  of  shares 
in  the  partnership  to  different  persons  during  the 
years  1887  to  1889,  and  all  these  members  paid  either 
by  way  of  purchase  or  brought  capital  into  the  busi- 
ness. 

Since  the  4th  of  December,  1889,  the  partnership 
consisted  of  the  seven  persons  who  now  sought  the 
legistration,  and  the  contracts  relating  to  the  partner- 
ship and  constituting  the  same  were  dated  the  4th  of 
December,  1889,  and  the  13th  of  March,  1891. 

The  partners  desiring  to  have  the  partnercQiip  regis- 
tered as  an  unlimited  company  under  section  180  of 
the  Companies  Act,  1862,  in  March,  1891,  made  appli- 
cation to  the  Registrar  of  Joint-Stock  Companies  to 
be  registered  under  Part  VII.  of  the  Act— that  is, 
imder  section  180 — and  they  left  with  the  registrar 
the  papers  required  under  sections  183  and  184  of  the 
Act. 

The  registrar  refused  to  register  the  partnership, 
holding  that  a  partnership  such  as  the  one  in  ques- 
tion was  not  a  company  which  could  be  registered 
under  section  180.  During  the  years  1881  to  1889 
8ttch  partnerships  were  registered  imder  that  section 
when  required.  But  in  1889  a  different  rule  was 
adopted,  and  the  Registrar  of  Joint-Stock  Companies 
— actixig  on  the  advice  of  the  Board  of  Trade — refused 
to  register  such  x>artnerships.  It  was  said  this  view  ^ 
was  adopted  by  the  Board  of  Trade  in  consequence  of 
the  loss  of  fees  and  stamp  duty  to  the  Crown  which 
arose  from  the  registration  of  such  private  partner- 
Bhips  under  Part  VII.  of  the  Act,  and  that  such  regis- 
faation  was  the  means  of  evading  a  large  amount  of 
«tamp  duty. 

The  deed  which  was  sent  to  the  registrar  for 
JS?«*»»tion  was  the  deed  of  the  13th  of  March,  1891. 
^  deed  recited  that,  **  Whereas  the  parties  hereto 
thereinafter  called  the  partners)  for  some  time  carried 
on  business  in  co-partnership  as  private  booksellers 
and  publishers,  ana  whereas  the  partners  some  time 
8mce  sold  the  said  business  to  a  company  incorporated 
^derthe  Comnanies  Acts  with  the  nameof  W.  H.  Allen 
«  Co.,  Limited,  in  consideration  of  20,000  fully  paid- 


up  shares  in  W.  H.  Allen  &  Co.,  limited,  of  £o  each» 
and  the  said  20,000  shares  are  none  of  the  assets  of  the 
said  partnership,  and  whereas  the  partners  are  desirous 
of  defining  the  terms  of  their  existing  co-partnership 
with  the  modifications  hereinafter  appearing  with  the 
view  to  the  registration  of  such  partnership  as  an  un- 
limited company  under  Part  VTl.  of  the  Companies 
Act,  1862.;  "  and  the  operative  part  witnessed,  **  that 
each  of  the  partners  doth  hereby  covenant  with  the 
others  of  them,  that  the  partners  and  the  several  other 
persons,  if  any,  who  become  members  of  the  company 
hereby  constituted,  shall,  whilst  holding  shares  in  the 
capital  of  such  company  be  and  continue,  until  dis- 
solved imder  the  provisions  in  that  behalf  contained,  a 
company  under  the  name  hereinafter  specified,  and 
that  such  company  shall  be  subject  to  the  regulations 
following." 
The  following  were  the  material  regulations : — 
*'  The  name  of  the  company  is  Johnston,  Heathcote, 
Randall,  Danby,  Parr,  ffill,  and  Jibb  "  (these  being 
the  names  of  the  seven  partners). 

"  Until  after  the  registration  of  the  company  there 
shall  not  at  any  time  be  more  than  twenty  members." 
"  The  objects  for  which  the  company  is  established 
are  to  continue  and  carry  on  the  co-partnership 
hitherto  existing  between  the  partners,  and  to  realize 
and  get  in  the  assets  of  the  co-partnership,  and  to 
satisfy  all  liabilities,  and  to  do  aU  such  other  things 
as  are  incidental  or  conducive  to  the  attainment  of 
the  above  objects." 

"  The  capital  of  the  company  shall  bo  £770,  divided 
into  seventy-seven  shares  of  £10  each,  and  the  said 
shares  shall  be  divided  amongst  the  partners  as 
follows : — 

"  The  said  20,000  shares  of  W.  H.  Allen  &  Co., 
Limited,  shall  be  brought  into  the  company  by  the 
partners.  The  number  of  directors  of  the  company 
shall  not  be  more  than  seven  or  less  than  three.  The 
partners  shall  be  the  first  directors  of  the  company." 

"  The  provisions  contained  in  Table  A.  in  the  first 
schedule  in  the  Companies  Act,  1862  (except  those 
numbered  23,  24,  25,  52,  and  53 — that  is,  those  re- 
lating to  conversion  of  shares  into  stock  and  directors), 
shall  apply  to  the  company,  as  if  they  were  herein  set 
forth  at  length." 

**  The  company  may  at  any  time  before  its  registra- 
tion be  dissolved  by  spedal  resolution,  and  when  such 
a  resolution  is  passed  the  affairs  of  the  company  shall 
be  woimd  up  by  the  directors  or  otherwise  as  by 
special  resolution  directed." 

The  preamble  to  the  Companies  Act,  1862,  states 
that,  **  It  is  expedient  that  the  laws  i  dating  to  the 
incorporation,  regulation,  and  winding  up  of  tradiujg 
companies  and  other  associations  should  be  consoli- 
dated and  amended." 

Section  4  enacts:  **No  company,  association,  or 
partnership  consisting  of  more  than  ten  persons  shall 
be  formed,  after  ike  commencement  of  this  Act,  for 
the  purpose  of  carrying  on  the  business  of  banking, 
unless  it  is  registered  as  a  company  under  this  Act,  or 
is  formed  in  pursuance  of  some  other  Act  of  Parlia- 
ment, or  of  lettei's  patent ;  and  no  company,  associa- 
tion, or  partnership  consisting  of  more  than  twenty 
persons  snail  be  formed,  after  the  commencement  of 
this  Act,  for  the  purpose  of  carrying  on  any  other 
business  that  has  for  its  object  the  acquisition  of  gain 
by  the  company,  association,  or  partnership,  or  by 
the  individual  members  thereof,  unless  it  is  registered 
as  a  company  imder  this  Act,  or  is  formed  in  pursu- 
ance of  some  other  Act  of  Parliament,  or  of  letters 
patent,  or  is  a  company  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the 
Stannaries." 

Sectios^^lribfttes  that  the  Act  is  divided  into  nine 
parts,  t'  ^ch  relates  "to  the  constitution 
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and  inooiporatioD  of  oompaiiies  and  associations  under 
this  Act,"  and  the  seventn  '*  to  companies  authorized 
to  register  under  this  Act." 

By  section  6  :  **  Any  seven  or  more  persons  asso- 
ciated for  any  lawful  purpose  may,  by  subscribing 
their  names  to  a  memorandum  of  association,  and 
otherwise  complying  with  the  requisitions  of  this  Act 
in  respect  of  rc^tration,  form  an  incorporated  com- 
pany with  or  without  limited  liability." 

SectioD  180  (which  is  in  Part  VII.)  enacts :  "  With 
the  above  exceptions,  and  subject  to  the  foregoing 
regulations,  every  company  existing  at  the  time  of 
the  commencement  of  uiis  Act,  indudinfi^  any  com- 
pany registered  under  the  said  Joint-Stock  Com- 
pames  Acts  consisting  of  seven  or  more  members,  and 
any  company  hereafter  formed  in  pursuance  of  any 
Act  of  Farliament  other  than  this  Act,  or  of  letters 
patent,  or  being  a  company  engaged  in  worldng 
mines  within  and  subject  to  the  jurisdiction  of  the 
Stannaries,  or  being  otherwise  duly  constituted  by 
law,  and  consisting  of  seven  or  more  members,  may 
at  any  time  hereafter  register  itself  under  this  Act  as 
an  unlimited  company,  or  a  company  limited  by 
shares,  or  a  company  limited  by  guarantee ;  and  no 
such  refi;i8tration  sludl  be  invalid  by  reason  that  it  has 
taken  juace  with  a  view  to  the  company  being  wound 
up." 

Bir  li,  E.  Wehstevy  A,G.y  Ingle  Joyce,  and  H,  Sutton, 
showed  cause  against  the  rule. 

Finlay,  Q.C.,  and  Theobald,  in  support  of  the  rule, 
contended  that  this  partnership  was  a  company  *'  duly 
constituted  by  law  "within  this  section. 

Cur,  adv.  vult. 

June  17. — The  judgment  of  the  Court  (Cave  and 
Charles,  JJ.)  was  read  by 

CiiARLES,  J. — ^The  question  we  have  to  decide  in 
this  case  is  whether  an  ordinary  partnership  of  not 
less  than  seven  persons  can  be  registered  imder  section 
180  of  the  Companies  Act,  1862. 

For  the  negative  it  was  contended,  first,  that  such 
a  partnership  was  not  a  company  at  all ;  secondly, 
that  if  a  company,  it  was  not  a  company  duly  con- 
stituted by  law  within  that  section ;  tnirdly,  tha^  this 
particular  partnership  was  not  a  bond  fide  partnership, 
and  had  no  object  but  that  of  winding  up  the  firm  of 
Allen  &  Co.,  limited. 

As  to  the  first  point.  In  Ogilvie's  Imperial  Diction- 
ary one  of  the  meanings  of  the  word  *  *  company  "  there 
given  is  *'  a  number  of  persons  united  for  performing 
or  carrying  on  anything  jointly;  as,  a  company  of 
players ;  an  insurance  company ;  *  High  in  ofBce  in  the 
Goldsmith's  Company ' — Dickens ;  *  A  company  forges 
the  wine' — Tennyson.  [The  word  is  applicable  to 
private  partnerships  or  to  incorporated  bodies ;  but 
where  there  are  only  a  few  individuals  associated  the 
concern  is  generally  called  a  co-partnery,  the  term 
company  being  usually  reserved  for  large  associa- 
tions.] " 

Lindley,  L.J.,  in  his  Book  on  Partnership  and 
Companies  (4th  ed.,  p.  4),  says,  **The  fundamental 
distinction  between  partnerships  and  incorporated 
companies  is  that  a  partnership  consists  of  a  few 
individuals  known  to  each  other,  boimd  together  by 
ties  of  friendship  and  mutual  confidence,  and  who, 
therefore,  are  not  at  liberty  without  the  consent  of 
all  to  retire  from  the  firm  and  substitute  other  persons 
in  their  places ;  whilst  a  company  consists  of  a  lai^er 
number  of  individuals  not  necessarily  acquainted  with 
each  other  at  all,  so  that  it  is  a  matter  of  comparative 
indifference  whether  changes  amongst  them  are 
effected  or  not." 

We  have  looked  carefully  through  the  Act  of  1862, 
and  we  cannot  find  any  indication  that  the  word 


«  oomnany  "  in  section  180  is  med  in  aoy  odier  i 
than  that  indicated  by  lindley,  U,  Ini 
a  partnership  computing  erf  i 
and  not  registered  undier  the  Act,  ii  indnM  i 
the  term  "  nnr^gistiTed  oonqMiij.**  ^y  tables  Kaai 
C.  the  same  fee  is  chaxged  for  irgwlning  an  exiitiiig 
company,  except  whai  there  is  an  cn^fs  fTwnptifMi, 
as  tot  registecing  a  new  company.  It  was  i]» 
pointed  out  to  us  that  the  Legisbtiire  itsdf  hts  onl 
*'  company"  and  "  oo-partDenfaip ^  as  sjnoajmo* 
terms  both  in  the  7  &  8  Vict,  c  113,  s.  47.  wUdi  ii 
re-enacted  by  section  203  of  the  Act  of  1862,  indilB 
in  the  7  &  8  Vict  c  110,  s.  2,  which  is  zooled  I7 
that  Act.  Section  180  fixes  ^le  mmiber  ox  menboi 
required  to  entitle  a  company  to  legistxataon  at  not 
less  than  seven.  Hie  mnnber  of  members  o<  tib 
partnership  in  this  case  is  seven,  and  any  paito 
may  transfer  his  shares  widiont  the  oonsent  of 
the  company.  It  is  clear,  therefore,  that  this  paztoo- 
ship  is  a  company  within  the  deacription  gxvoi  bf 
Lindley,  Ii.J.,  and  we  are  also  of  opinion  that  itiia 
company  within  the  meaning  of  section  180. 

But,  secondly,  it  is  said  &at  if  it  is  a  oompsny,  it 
any  rate  it  is  not  a  company  ccmstztated  hj  law.  h 
order  to  determine  the  meaning  of  this  expiession  v» 
must  read  the  whole  sentence,  which  runs  thus—**  ksj 
company  hereafter  formed  in  pursoance  of  any  Act  i 
Parliament  other  than  this  Act,  or  of  letten  pateot, 
or  being  a  company  engaged  in  working  mines  wiflim 
and  subject  to  the  jurisdiction  of  the  Stannano.  or 
being  o&erwise  duly  constituted  by  law.*^  On  the  ana 
hand  it  is  said  that  **  constituted  by  law  "  is  intended 
to  distinguiah  and  exclude  companies  oonstitofted  l^ 
agreement  of  the  parties.    On  uie  other  hand,  it  b 


said  that  "  constituted  by  law "  means  constitated 
according  to  law,  and  a  passage  in  Ijord  Jnstioe  lind- 
ley's  book  on  Partnership  was  referred  to  (4th  ed., 
p.  4),  where  it  is  said : — "  A  corporation  is  a  fictitioss 
person  created  by  special  authority  (uud  by  the  lav  of 
England,  by  the  Crown,  or  by  Pailiament),  aad 
endowed  by  that  authority,"  &c.,  where  tiie  phn» 
**  by  the  law  of  England  "  is  equivalent  to  "  aoooid- 
ing  to  the  law  of  I^gland."  Further,  it  was  pointed 
out  that  of  the  three  kinds  of  companies  speaficaSf 
referred  to  in  that  section  the  first  is  a  company 
formed  in  pursuance  of  an  Act  of  Parliament  1^ 
second  is  a  company  formed  in  pursuance  of  letters 
patent  (that  is,  oy  the  Crown),  and  the  third  is  a 
company  formed  by  voluntary  agreement,  and  tbit 
this  embraces  all  the  ways  in  whidi  companies  can  be 
formed,  although  only  one  of  the  kind  of  companiv 
which  can  be  formed  by  voluntary  agreement  is  indi- 
cated, so  that  the  words  "otherwise  constitated  bj 
law "  do  not  x)oint  to  any  fourth  mode  of  fonninc 
companies,  but  must  refer  to  other  companies  foimed 
by  voluntary  agreement  which  are  not  engaccd  in 
working  mines  within  and  subject  to  the  juriaaictioB 
of  the  Stannaries.  That  a  cost-book  mining  oomptsf 
is  formed  by  agreements  is  expressly  stated  I7 
#Iiindley,  L.J.,  on  Partnership,  4m  ed.,  p.  146,  and 
was  not  denied  by  the  other  side.  What,  then,  is  tk« 
meaning  of  ** otherwise  constituted  by  law"?  I* 
was  contended  that  these  words  simply  exclude  com- 
panies not  formed  according  to  law — as,  for  instance* 
banking  companies  of  over  ten  persons — and  also  all 
companies  which  are  illegal,  whether  tiiey  are  so  by 
common  law  or  are  made  so  by  some  statute,  of  botb 
of  which  classes  of  cases  Lindley,  L.J.,  gives  nuniff- 
ous  specimens  (Partnership,  4th  ed.,  p.  180,  rf«5^)j 
Moreover,  it  was  urged  that  this  view  was  supported 
by  section  183,  which  requires  that,  before  registn^ 
tion,  there  shall  be  delivered  to  tiie  registrar  a  copy  or 
any  Act  of  Parliament,  Royal  charter,  letters  paiaD** 
deed  of  settlement,  contract  of  co-partnery,  cost- 
book  regulations,  or  other  instruments  constituting^  <^ 
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f^egiilatJTtg  the  company,  and  it  was  pointed  out  that 
the  ^words  "  deed  of  settlement "  and  **  contracts  of 
M>-partziery  "  appeared  only  applicable  to  companies 
Formed  "by  Tolimtary  agreement,  which  are  not  cost- 
book  ixiiue  companies.  To  these  considerations  must 
i>e  added,  the  remarkable  fact  that,  for  twenty-seven 
fears  after  the  Act  passed,  it  never  seems  to  have 
occurred  to  anybody  that  ordinary  partnerships  of 
seven  or  xaoro  members  could  not  register  under  it, 
and  a  lon^  list  of  companies  has  been  cited  to  us 
nrhich,  although  ordinary  partnerships,  have  been 
allowed  to  register  themselves  under  section  180. 

We  askea  the  Attorney-General  to  point  out  what 
inconvenience  could  result  from    allowing   existing 
partnerahips  to  register  imder  section  180,  and  all  he 
oonld  say  on  that  subject  was  that  if  it  were  done  the 
Crown  would  lose  certain  fees  on  the  transfer  of  the 
ixirtnerahip  property  to  the  compemy,  which,  if  the 
partnership  can  be  registered,  is  transferred  at  once 
by  the    statute  itself   to    the   registered   company, 
whereas,  if  a  new  company  has  to  be  formed  to  take 
over  the    business  of  the  old  partnership,  fees  must 
be  paid  to  the  Crown  on  the  transfer  of  the  property 
of  the   old  partnership  to  the  new  company.    This 
does  not   appear  to  us  a  sufficiently  gooa  reason  for 
departing  from  a  construction  of  the  section  which  is 
reasonable  in  itself  and  has  the  sanction  of  twenty- 
seven  years'  usage,  and  consequently  we  hold  that  the 
contention  of  the  prosecution  on  this  point  is  correct. 
The   third  point  which  was  raised  by  Mr.   Ingle 
Joyce  ^was  of  a  much  narrower  kind.    It  was  urged 
that  this  particular  company  was  not  a  bond  fide  com- 
pany ;  that  it  had  no  business,  and  was  simply  formed 
lor  the  purpose  of  winding  up  the  company  of  W.  H. 
Allen  &  Co.     It  would  rather  seem  that  the  partner- 
ship in  question  ?s  formed  for  the  purpose  of  winding 
up  itself,  and  it  was  pointed  out  by  Mr.  Theobald  that 
by  section  180,  the  registration  is  not  to  be  invalid  by 
reason  that  it  has  taken  place  with  a  view  to  the  com- 
pany being  wound   up.     We  see  no  reason  to  think 
that  this  was  a  bogus  company,  and  we  are,  therefore, 
of    opinion    that  this  third  objection  fails  like  the 
others,  and  that  the  rule  must  be  made  absolute. 

July  28. — ^The  registrar  appealed. 

6Vr  R.  E,  Webster  J  A,G»y  Ingle  Joyce,  and  H,  Sutton^ 
for  the  appellant,  pointed  out  that  such  companies  as 
this  had,  in  fact,  been  on}y  registered  under  Part  VII. 
during  the  years  1881  to  1889,  and  not  for  twenty- 
sev^i  years,  as  stated  in  the  judgment  of  the  covurt 
below. 

Finlay,  Q.C,  Buckley,  Q,C.,  and  Theobald,  for  the 
tespondJents. 

LiNDLEY,  L.  J. — This  is  a  very  ingenious  attempt 
to  drive  a  coach  and  four  through  this  Aot  of  Parlia- 
ment, but  I  do  not  think  it  can  be  successful.  The 
facts  are  simple  enough.  There  were  seven  partners  who 
have  been  carrying  on  the  business  of  booksellers  and 
publishers,  imder  the  fum  of  Messrs.  W.  H.  Allen  & 
Co.  They  have  sold  the  whole  of  their  business  to  a 
mnited  company,  and  are  partners  only  in  this  sense, 
tiiat  they  have  not  formally  dissolved  partnership,  and 
have  not  discharged  their  fiabilities ;  but  they  are  not 
frying  on  any  business,  nor  do  they  profess  to  do  so. 
They  desire  to  avail  themselves  of  Part  VII.  of  the 
Comx«nies  Act,  1862,  and  to  get  themselves  in  some 
^Yf  if  possible,  roistered  under  it,  for  the  purp^ge 
of  winding  up  their  affairs ;  and  with  this  view  tVv  y 


pany  was  established  was  **  to  continue  and  carry  on 
the  co-partnership  hitherto  existing  between  the 
partners,"  this  is  deliberately  untrue.  Upon  their 
taking  this  deed  to  the  registrar,  he  refused  to  register 
the  company  under  Part  VII.,  and  they  thereupon 
obtained  a  mandamus  from  the  Divisional  Court  com- 
pelling him  to  do  so,  on  the  ground  that  this  company 
was  within  section  180  of  the  Act.  l^Vom  this  the 
registrar  has  appealed. 

It  is  necessary  to  look  at  the  general  scope  of  the 
Act  of  1 862,  and  its  structure.  [His  lordship  then  went 
through  the  main  divisions  of  the  Act,  and  con- 
tinued : — ]  This  distribution  of  the  Act  is  important. 
It  seems  to  me  it  would  be  quite  contrarv  to  the 
whole  scheme  of  the  Act  that  a  company  snould  be 
formed  for  the  sole  purpose  of  registration  under 
Part  VII.  The  Act  was  framed  on  the  theory  that 
companies  which  were  to  be  formed  by  registratiou 
Tmder  it  were  to  be  registered  under  Part  I.,  and 
section  6  appears  to  me  to  involve  this  negative,  , 
that  a  company  is  not  to  be  formed  and  registered 
under  the  Act  except  under  section  6.  I  think  it  is 
impossible  otherwise  to  carry  out  the  provisions  of 
the  Act. 

But  that  is  not  the  object  of  the  applicants  in  the 
present  case ;  for  they  desire  to  be  registered  und^ 
section  180,  saying  that  they  come  within  the 
words  "  any  company  hereafter  formed  .... 
being  otherwise  duly  constituted  by  law.'*  In  order 
then  to  bring  the  case  within  section  180,  it  must  be 
established  that  we  are  deahng  with  a  company 
(whatever  that  may  be),  and  a  company  **  duly  con- 
stituted by  law."  To  what  extent  and  in  what  sense 
was  this  a  **  company,"  and  "  duly  constituted  by 
law  *'  ? 

At  first,  I  must  confess,  I  did  not  see  how  they 
could  be  a  company  at  all ;  because  I  understand  a 
company  to  be  an  association  of  persons,  the  shares 
of  each  member  of  which  are  transferable  without 
the  consent  of  the  others,  and  I  cannot  discover  any 
provision  to  that  effect  in  the  deed.  Mr.  Buckley, 
however,  has  pointed  out  that  there  is  a  possible 
provision  for  the  transference  of  shares  under  the 
11th  provision  of  the  deed,  which  incorporates  certain 
provisions  of  Table  A.  of  the  Act,  some  of  which  I 
will  assume  to  be  applicable,  and  that  this,  therefore, 
is  or  may  be  a  company  of  some  kind. 

Section  180  does  not  state  for  what  purpose  such 
a  company  may  be  formed ;  but  it  is  said  that  this 
being  a  company,  is  brought  within  the  words  of 
the  section,  **  duly  constituted  by  law,"  because  there 
is  no  law  against  it.  I  will  not  say  that  there  cannot  be 
a  company  of  less  than  twenty  members,  formed  since 
the  Act  of  1862,  capable  of  being  registered  under 
Part  VII.  of  that  Act.  But  even  assuming  that  such 
a  company  formed  to  carry  on  business  could  be 
registered  imder  Part  VII.,  it  does  not  carry  the  pre- 
sent case;  for  I  can  find  nothing  in  Part  VII.  to 
warrant  the  notion  that  a  compimy  formed  for  no 
other  purpose  than  that  of  registration  imder  Part 
VII.,  and  thus  evading  the  whole  of  the  provisions 
of  Part  I.,  can  be  thus  registered.  Section  180  points 
to  a  company  carrying  on  business,  and  it  is  an  entire 
misconstnxction  and  misuse  of  the  Act  of  Parliament 
to  suppose  that  a  company  formed  for  the  mere  pur- 
pose of  registration  can  be  registered  under  Fart 
VII. 


Fry,  L.J.— I  take  the  same  view  as  Lindley,  L.J., 

intliis  case.    The  question  mainly  turns  on  section 

180  oi  the  Companies  Act,   1862,  and   the   words 

r— -"-o  ui  ii;.j    J.UO  wuuia  uujcub  ui  una  aQ*vV^W''  \  **  othcrwise  duly  constituted  by   law."     Do  these 

ftppearsfrom  the  provisionsof  it,  is  to  obtain  roS^    0^  \  vtor^  include  the  case  of  tiiis  oomjMmy  ?  Theindina- 


!Ut©d  this  mgemous  deed  of  the  13th  of  J^^/vf   1 
-    [His  lonuhip  then  referred  to  the  i^Ti^'^J  ' 
ions  of  it.]     The  whole  object  of  this  d^i^^^^'' 
- .  ears  from  the  provisions  of  it,  is  to  obtain  rol^    d^ 
wm  under  the  Act;  for  though  the  deed  oonfft^*  ^<  , 
statement  that  one  of  the  objects  for  which  %  V^l^tle 


*;  on  oi  my  opinion  as  to  these  words  is  that  I  am  not 
piepaied  to  hold  that  they  cover  a  mere  pd*-**—^^ 
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the  corts  00  inctnTed  (benign  in  eftei  tiie  costs  o^ 
tddng  poMMrion  of  the  propert^r,  obtsiiimi^  and  en- 
lordni^  a  personal  judgment  agnaMt  the  applicant, 
and  attempting  to  sell  the  prt^^erty  on  the  mort- 
gagee's instmctions)  on  sndi  of  the  docoments  in  his 
enstody  as  rektted  to  the  title  of  the  mortgaged 
property. 

lltese  docoments  had  originally  come  into  his 
possesnon  as  solicitor  to  tte  ajyplicant,  hat  were 
alleged  to  hare  afterwards  been  h^  hy  him  on  Le- 
half  of  the  mortgagee. 

The  respondent  made  oat  his  bill  for  the  above- 
metYtionea  costs  in  the  name  of  the  applicant,  hat 
admitted  at  the  bar  that  the  applicant  had  given  him 
no  express  retainer,  and  that  he  had  no  bm  against 
the  apj>licttnt  personally.  The  question  of  lien,  there- 
fore, alone  was  argned. 

^  MaifUf/Wf  ioT  the  applicant. — ^The  mortgagee  has  no 
lien  against  me  now,  and  therefore  the  respondent's 
lien  being  derived  entirely  from  the  mortgagee  is 
gone :  Wahefidd  v.  NtwUm,  6  Q.  B.  276 ;  PrcM  v. 
Vizard,  5  B.  ft  Ad.  808 ;  PtUy  ▼.  WcAhm,  1  De  G.  M. 
k  G.  16. 

A*  J,  Alien,  for  the  respondent. — I  rely  upon  Ofjle 
r.  htory,  4  B.  &  Ad.  735 ;  In  re  Jfnus,  8  Beav.  4*3^9 ; 
Kx  pike  Coheldirk,  32  W.  K.  239,  12  a  B.  D.  149. 

Maidlow,  in  reply. — (Pfjle  ▼.  Story  is  yirtaally  otct- 
ruled  by  Wakejie/d  r.  Nnwlon.  See  also  Cordery  on 
Holidtors,  214  ;  Holli*  v.  Olaridge,  4  Tanni  807 ;  CaUell 
r,  Himtnii,  6  Beav.  304 ;  Williams  on  Personal 
Property,  p.  37,  12th  edition. 

Cur,  adv,  vult. 

^  August  5. — CiiiTTY,  J.,  stated  the  facts  and  con- 
tinued :  —I  will  assume  in  favour  of  the  respondent  that 
among  the  documents  he  holds  there  are  some  which 
relate  to  the  title  of  the  mortgaged  property,  and  that 
though  he  received  them  onginally  from  the  appli- 
cant, the  custody  was  chongoa,  and  that  he  afterwards 
held  them  as  solicitor  for  tno  mortgagee. 

After  the  admission  of  the  respondent  that  he  hod  no 
bill  of  costs  against  the  apphoant  personally,  it  is 
dear  that  the  lien  claimed  on  the  documents  of  title 
is  only  a  lien  in  virtue  of  the  right  of  the  mort- 
goffoe  to  hold  such  documents. 

But  it  appears  from  the  evidence  that  the  applicant 
has  settled  all  accounts  with  his  mortgagee,  and  that 
the  mortgagoo  has  no  longer  any  claim  against  him 
for  the  costs  included  in  the  bill  in  question,  and  oon- 
seauently  no  lien  as  against  him  on  the  documents  of 
title,  nor  any  right  to  withhold  them  from  him. 
There  is  no  suggestion  in  the  evidence  that  the  settle- 
ment of  accounts  betwoon  the  applicant  and  his  mort- 
gagee (who  was  mortgage  3  in  possession)  was  come  to 
for  the  purpose  of  dofoating  any  lien  of  the  re- 
spondent, and  it  is  imneoessary  to  consider  what 
might  have  been  the  effect  of  such  evidence  if  given. 
Tho  question  then  is  whether  the  respondent  has  any 
lien  on  tho  documents  of  title  as  against  the  applicant. 
Tho  nature  of  a  solicitor's  lien  is  so  well  established 
that  it  is  soaroel^r  necessary  to  state  its  nature  or  on 
what  grounds  it  is  founded.  It  is  not  the  result  of 
ooutnujt ;  it  is  not  an  eqmtable  charge;  it  is  not  on 
inoumbranoo  affecting  the  estate  itself  (see  the  judg- 
ment of  Lord  St.  Leonards  in  Blundeti  v.  Desart,  2 
Dr.  «&  Wm  at  p.  42d).  It  does  not  confer  on  the 
solioitor  any  higher  right  to  retain  deeds  than  the 
client  himself  has  {lb.  418). 

Thnre  is  some  error  in  the  language  attributed  to 
the  judges  who  decided  ()gh  v.  Story ,  as  reported  in 
4  Bam.  &  Ad.  735,  where  apparently  an  attorney's 


Hen  is  spoken  of  aa  a  pledge,  inltec 
in  2  li.  J.  X.  S.  K.  B.  110,  the 
not  appear.  Thas  ease  waa  eited 
the  re^ondent;  hot  it  has  no 
before  me.  It  waa  an  aetioB  to 
the  attorney;  the  tme  groond  of  tim 
that  the  plajntiff  had  orespozd  Hib  moEtgigee  {Tii- 
wood),  and  the  plaintHf  oogiEt  to  ha;ve  soed  km  ad 
not  ibe  attorney  (see  the  judgment  of  Lixd  SL 
Leonards,  2  Dr.  &  War.,  at  pp*  428^  427^.  Themtm 
of  a  solicitor's  Hen  is  ststea  deaz^  in  tibe  jud^aaA 
of  the  coort  ddivered  hy  Ijord  CranwucUL  in  M§  t. 
Waihm.  He  s^  {vide  I  De  6.  M.  &  €k  at  p.  23}: 
"  The  general  Hea  of  a  scdicitor  is  met^  a  z^to 
keep  back  from  his  ciknt  ihe  deeds  and  papeo  vU 
he  nolds  as  solicitor  until  his  htQ  of  costs  is  ssti^iei 
It  is  a  right  derived  entzrriy  through  Ute  diest,  ad 
therefore,  on  the  most  obfioos  piincxpleB  of  pstioe, 
cannot  go  beyond  the  right  of  the  ^eot  hzaadi. 
If  the  client's  rip^t  to  the  deeds  wiuek  came  to  die 
hands  of  the  solicitor  is  absolate,  so  will  he  the  v^ 
of  the  solicitor.  If  the  deeds  in  the  hands  of  ^ 
client  axe  subject  to  any  limits  ootstaading  in  ibnd 
parties,  soch  rights  will  follow  them  into  the  handiof 
the  solicitor.  These  consequences  flow  so  imme&telf 
from  the  nature  of  the  relation  sabaiating  between  tk 
client  and  his  solicitor  that,  even  independendy  of 
authority,  we  should  have  f^t  bound  by  uke  prine^ 
on  which  they  depend,"  And,  again,  *at  page  24,  be 
says  (in  effect)  that  the  right  to  hold  title  deeds  m 
virtue  of  a  solicitor's  lien  is  subject  to  aU  rights,  kgdl 
and  equitable,  affecting  them  in  the  hands  oi  the 
person  from  whom  he  received  them.  These  principla 
are  illustrated  by  numerous  authorities  whidi  it  ii 
unnecessary  to  cite.  From  these  it  foUowB  tint, 
where  the  mortgagor  has  jpaid  to  the  mortgagee  iH 
that  is  due  to  him  for  j>nncipal,  interest,  imd  euita, 
and  the  mortgagee  has  given  tiie  mortgagor  a  rd»K. 
the  mortgagee's  solicitor  has  no  right  to  retsin  Ae 
deeds  as  against  the  mortgagor,  even  for  costs  dneta 
the  solicitor  from  the  mortgagee  for  work  done  rebt^ 
ing  to  the  mortgaged  property  pending  the  mortgagei 
The  equitable  right  of  the  mortgagor  to  have  lii 
from  the  mortgagee  his  deeds  on  payment  of  pra- 
cipal,  interest,  and  costs  prevails  agunst  the  senator » 
lien  claimed  in  right  of  the  mortgagee. 

Tn  Wakefield  v.  Newbon,  6  Q.  B.  276,  there  bid 
been  a  reconveyance  to  the  mortgagor,  and  it  w 
held  that  he  was  entitled  to  recover  the  deeds  froa 
the  mortgagee's  attorney.  Here  the  mortgaged 
has  released  the  mortgagor  and  conveyed  the  proper^ 
to  another  mortgagee  by  the  direction  of  the  mot* 
gagor.  The  only  difference  between  the  cases  is  ^ 
there  the  mortgagor  had  a  legal  right  to  the  deeds; 
here  he  only  has  an  equitable  right.  If  the  new  mort- 
gagee hod  claimed  the  deeds,  the  result  might  bsn 
been  different,  but  he  has  m'ade  no  such  daun.  1^ 
documents  of  title  having  originally  come  into  ^ 
possession  of  the  respondent  as  solicitor  for  tb» 
applicant,  the  applicant  is  entitled  to  have  t^ 
deuvered  back  to  mm  now  that  the  lien  is  gone. 

There  is  no  question  as  to  tho  applicant's  liglit  fa> 
have  bock  ail  documents  belonging  to  him  not  lehir 
ing  to  the  mortgaged  property. 

The  order  must  be  in  the  usual  form,  for  ddimyo* 
all  documents  in  the  respondent's  hands  on  oetL 
The  resx>ondent  must  pay  the  costs.  Inasmudiai  tb» 
documents  came  into  the  possession  of  the  respondnt 
originally  as  solioitor  for  the  applicant,  it  is  nfl^ 
necessary  that  an  action  ^ouldbe  hronght:  tie 
order  can  properly  be  made  in  the  matter  of  «* 
solicitor. 

It  is  unnecessary  to  consider  the  question  wbetwr 
by  setting  up  wron^y  a  lien  to  retstn  the  docunw"^ 
for  a  debt  due  from  the  applicant  penoBaDy.  ns 
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High  Coxtht. 


Osborne  v.  The  Skinnsrs*  Company. 


High  Court. 


Bpondent   has  not  waived  his  lien.     See  Dirke  v. 
^hardsy  4  Man.  &  Gr.  574. 

Order  made. 

Solicitors  for  the  i^plicant,  Indermaur  &  Brotvn, 
r  T.  RohertSy  Newport,  Monmouth. 

Solicitors    for  the  respondent,    Thomas    White  A 


Q.  B.  Div.  (Cave  and  Charles,  JJ.)  Jirne  5, 9. 

OsBORSTE  V.  The  Skinners*  Company,  (a.) 

Sitblic  health — Dtmoliiwn,  of  unliealthy  dwelling-house 
— Notice  to  owner — Definition,  of  ^*  owner" — The 
Housing  of  the  Working  Classes  Ady  1890  (53  &  54 
Vict,  c.  70),  8.  29,  and  Form  C,  schedule  4. 

The  definition  of  **  owner  "  in  Part  II,  of  the  Housing 
fthe  Workiny  Classes  Act,  1890,  is  thai  given  by  section 

of  the  Lands  Clauses  Act,  1845  (8  Vict,  c,  18),  as  "  the 
person  or  corporation  entitled  to  sell  or  convey'^  the 
troperty  in  question,  and  notice  to  such  person  or  cor- 
wration  of  proceedings  for  demolition  under  the  above 
ict  of  1890  is  sufficient,  notwitlvstanding  thai  the  Form 
7.  in  Schedule  4  is  drawn  as  applicable  to  an  oumer 
mder  the  JPublic  Health  Act,  1875,  s,  4 — namely,  a 
oerson  in  receipt  of  the  rack-rent. 

Rule  nisi  for  a  mandamus  to  a  metropolitan  magis- 
trate to  liear  and  determine  a  summons  under  the 
Bousing  of  tiie  Working  Classes  Act,  1890. 

Kotice  had  been  served  upon  the  Skinners'  Com- 
pany by  tbe  plaintiff  as  clerk  to  the  local  sanitary 
authority  for  tne  demolition  of  certain  dwelline-houses 
dfidaied  to  be  dangerous  to  health,  of  which  uie  com- 
pany were  owners  in  fee.  The  magistrate  dismissed 
the  summons  on  the  groimd  that  the  Skinners' 
Company  had  parted  wil£  possession  of  ^e  premises 
upon  a  lease  of  ninety-nine  years  of  which  more  than 
twenty-one  remain  unexpired,  and  that  they  were  not, 
therefore,  **  owners  "  witnin  the  meaning  of  the  Act. 

The  notice  to  the  company  was  in  Form  C.  of 
Schedule  4  of  the  Housing  of  the  Working  Classes 
Act,  1890,  which  recites  that  whereas  the  person 
before  the  court  is  "  an  owner  within  the  meamng  of 
the  Public  Health  Act,  1875."  The  plaintiff  obtained 
a  rule  nisi  for  a  mandamus, 

Poland,  Q,C.,  and  Avory,  for  the  Skinners*  Com- 
pany, showed  cause  against  the  rule. — The  form  is 
arawn  under  section  32  (2)  of  the  Act.  It  expressly 
wfers  to  the  fact  of  the  owner,  within  the  meaning  of 
the  Public  Health  Act,  1875,  having  had  notice.  By 
that  Act  and  the  Nuisance  Eemoval  Act,  1866  (29  & 
30  Vict.  c.  41),  an  owner  is  a  person  receiving  the 
rack-rent.  The  company  are  not  such  owners :  Cook 
▼.  Montague,  20  W.  K.  624,  L.  R.  7  Q.  B.  418,  is  ap- 
plicable. 

Morelon  Smith,  for  the  plaintiff,  was  not  called 
tipon. 

Cave,  J.— This  appeal  must  be  allowed,  and  the 
rule  be  made  absolute.  The  definition  in  section  29 
Of  the  Housing  of  the  Working  Classes  Act,  1890,  of 
™  expression  **  owner"  is,  "  in  addition  to  the  defi-* 
^^^^  giyen  by  the  Lands  Clauses  ConsoKdation 
Acts,  to  include  all  lessees  or  mortgagees  of  any  pre- 
™^  required  to  be  dealt  with  uniter  this  part  of  this 
^1  except  persons  holding  or  entitled  to  the  rents 
J,  .P!J^™  of  such  premises  for  a  term  of  years  of 
^ch  twenty-one  years  do  not  remain  unexpired." 
iue  question  here  is  whether  this  definition  applies 

(«.)  Reported  by  Spencer  L.  Holland,  Esq.,  Bar- 
rister-at-Law. 


to  the  word  **  owner  "  in  section  32,  which  enacts  that 
whore,  on  the  representation  of  any  officer  of  the 
local  authority,  or  upon  certain  other  information, 
any  dwelling-house  is  reported  to  be  in  a  state  dan- 
gerous or  injurious  to  health,  or  unfit  for  human 
habitation,  the  local  authority  **  shall  fortiiwith  take- 
proceedings  against  the  owner  or  occupier  for  closing 
the  dwelling-house  imder  the  enactments  set  out  in 
the  third  schedule  to  this  Act."  These  enactments 
include  the  Sanitary  Act,  1866,  as  applicable  to  the 
metropolis,  and  the  Public  Health  Act,  1875,  as  appli- 
cable to  elsewhere  than  the  metrox)olis. 

Mr.  Poland  argues  that  the  word  **  owner"  in  sec- 
tion 32  should  be  confined  to  the  **  owner  for  the  time 
being  receiving  the  rack-rents"  of  the  dwelling- 
house  in  question  under  the  definition  in  the 
Public  Healm  Act,  1875,  s.  4.  It  would  be  remark- 
able if  the  Legislature  ^ve  one  definition  in  section 
29  to  be  applicable  to  this  part  of  the  Act,  and  in  this 
same  part,  on  the  next  occasion  of  the  use  of  the 
word,  should  have  intended  to  use  it  in  another  sense. 
This  would  be  still  more  extraordinary,  seeing  that  this 
Act  of  1890  is  a  consolidation  of  previous  Acts, 
including  the  Artisans*  and  Labourers*  Dwellu^ 
Act,  1868  (30  &  31  Vict.  c.  130),  under  which  Se 
definition  of  "  owner  **  is  the  same  as  under  section  29 
of  this  Act.  Under  the  Act  of  1868  notice  could  be 
given  to  an  owner  undoubtedly  in  the  position  of  the 
Skinners*  Co.  here,  notifying  tibat  alteration  or  demo- 
lition of  the  premises  reported  against  would  be 
required,  and  after  demolition  compensation  could  be 
paid  to  the  owner.  That  is  exactlv  what  the  local 
authority  may  do  imder  this  Part  il.  of  the  Act  of 
1890.  It  is  incredible  that  the  Legislature  should 
retain  the  same  definition  and  yet,  in  a  similar  enact- 
ment, have  intended  that  that  definition  should  not 
apply  as  before. 

By  section  33,  *'  where  a  closing  order  has  been 
made  in  respect  of  dny  dwelling-house,  then  the  locsd 
authority,  if  of  opinion  that  the  dwelling-house  has< 
not  been  rendered  fit  for  human  habitation  ...» 
shall  pass  a  resolution  that  it  is  expedient  to  order  its- 
demoution.'*  Notice  of  such  resolution  is  to  be  served 
on  "the  owner**  of  the  dwelling-house,  and  unless- 
*^  the  owner  **  undertakes  the  demolition  of  it,  the  local 
authority  must  undertake  that  work ;  and  by  section 
34,  after  deducting  the  expenses,  the  local  authority 
shall  pay  to  the  owner  the  balance  after  the  sale  of 
the  materials. 

In  all  these  sections  the  word  **  owner  **  must  be 
read  as  applicable  to  a  person  coming  within  the  defi- 
nition of  section  29.  Aiiy  limitation  of  the  word  to 
the  receiver  of  the  rents  and  profits  would  bring  about, 
this  disastrous  result,  among  others,  that  an  owner  of 
a  term  nearing  its  expiration,  and  anxious  to  escape 
from  his  liability  to  repair,  might  assign  his  lease  to 
some  impecunious  person  upon  whom  the  notice  for 
demolition  would  have  to  oe  served,  and  who  would 
pocket  the  balance  handed  over  bv  the  local  author- 
ity, while  the  owner  of  the  dwelling-house  would 
find,  on  comine  into  his  interest,  that  everything  was 
demolished  and  that  someone  else  had  x)Ocketed  the 
compensation.  That  is  only  an  inst^ce  of  what 
might  happen  if  Mr.  Poland's  definition  were  adopted 
in  this  Act.  I  am  clearly  of  opinion  that  there  was 
no  intention  under  this  Act  to  cdter  the  definition  by 
the  Act  of  1868,  and  re-enacted  in  this  very  Act 
itself. 

Charles,  J. — I  am  of  the  same  opinion.  Part  II.  of 
the  Act  of  1890  deals  with  *' Unhealthy  Dwelling 
Houses.*'  By  section  29,  the  first  section  of  Part  IL» 
"  owner  "  undoubtedly  is  made  to  include  the  present 
owner,  whether  receiver  of  the  actual  rents  and  profits- 
or  not.    Then  comes  sections  32  to  34,  dealing  with 
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iiie  anangementB  for  the  demolition  of  nnhealthj 
hovues.  Section  47  enacted  that  "  where  an  owner  of 
any  dweDing-hoiue  is  not  the  person  in  receipt  of  the 
rents  and  profits  thereof,  he  may  give  notice  of  snch 
ownership  to  the  local  authority,  and  thereupon  the 
local  anthority  shall  giye  soch  owner  notice  of  any 
proceedings  tdcen  by  Siem  in  pnrsoance  of  the  Act  in 
relation  to  such  dwelling-honse."  Taking  the  sec- 
tions together,  and  remembering  that  the  Act  re- 
enacted  to  a  great  extent  the  Act  of  1868,  they  formed 
a  consistent  whole.  Under  section  32  the  local 
.authority  must  give  notice  of  demolition  to  an  owner 
as  defined  nnder  the  Lands  Claiises  Acts.  If  such  a 
person  is  not  in  receipt  of  the  rents  and  profits  he  may 
give  notice  who  is,  and  thereupon  the  local  authority 
shall  give  such  owner— that  is,  the  owner  of  the  rents 
and  profits  of  the  dwelling-house — ^notice  of  their 
proc^dings.  Before  the  order  for  demolition  is  made, 
any  person  properly  coming  imder  the  definition  of 
" owner"  will  thus  receive  due  notice  of  all  proceed- 
ings under  the  Act  The  argument  of  the  appellants 
depended  upon  the  form  of  notice  given  in  the  fourth 
schedule,  and  dted  as  applicable  Oy  section  32  (2). 
But  that  form  is  admittedly  not  applicable  without 
alteration  to  proceedings  by  local  authorities  within 
the  metropolis,  and  though,  as  altered  for  application 
within  the  metropolis,  Su-.  Poland  might  be  entitled 
to  rely  upon  it  in  considering  the  purpose  of  the  Act ; 
and  though  undoubtedly  the  **  owner  "  in  the  form  is 
a  person  not  within  the  Lands  Clauses  Act,  but  a 
"receiver  of  rents  and  profits"  within  the  Public 
Health  Act,  1875,  yet  too  much  stress  must  not  be 
laid  on  the  statutory  form  which  is  given  as  an 
example  of  what  is  more  generally  applicable  when  a 
special  enactment  is  given  in  the  body  of  the  Act 
defining-  **  owner  "  in  a  different  manner. 
Eule  made  absolute. 

Solicitor  for  the  appellant,  W.  J.  RicketU, 
Solicitor  for  the  respondents,  F,  A,  Rowland. 


Q.  B.  Div.  (Denman  and  Wills,  JJ.)  J\me  4. 

Waucee  v.  Ceystal  Palace  Disteict  Gas  Co.  (a.) 

Practice— CosU— Refreshers— Ord.  65,  r.  27  (48), 

The  trial  of  an  action  occupied  less  than  five  hours  on 
the  first  day,  and  toas  concluded  on  the  neoct  day,  having 
occuvied  altogether  five  hours  and  sixteen  minutes. 

Held,  on  taxation  of  costs,  that  a  refresher  fee  to  counsel 
eould  not  he  alloived. 

Appeal  from  an  order  of  a  master  as  to  taxation  of 
costs,  referred  to  the  court. 

The  trial  of  the  action,  which  took  place  before 
Lord  Coleridge,  C.J.,  lasted  five  hours  and  sixteen 
minutes,  that  is  to  say,  it  began  on  a  Wednesday  at 
12.15,  continued  till  4  that  day,  was  resumed  at  10.45 
on  Thursday  and  finished  at  12.16. 

The  solicitor  of  the  plaintiff,  who  succeeded  in  the 
action,  paid  a  refresher  to  counsel ;  but,  on  taxation 
between  party  and  party,  the  master  disallowed  such 
payment. 

The  plaintiff  appealed. 

Atherley  Jones,  for  the  plaintiff.— Ord.  65,  r.  27 
(48)  says  :— "  As  to  refresher  fees,  when  any  cause  or 
niatter  is  to  be  tried  or  heard  upon  liva  voce  evidence 
in  open  court,  if  the  trial  shall  extend  over  more  than 
one  day,  and  shall  occupy  either  on  the  first  day  only, 
or  partiy  on  the  first  and  partly  on  a  subsequent  day 

(a.)  Eeported  by  F.  G.  Rtjckee,  Esq.,  Barrister-at- 
Law. 


or  days,  more  than  five  hoars,  without  being  ooa- 
cluded,  the  taxing  officer  may  allow,  for  every  dnr 
day  subsequent  to  that  on  whidi  ihe  five  hours  ahiS 
have  expired,"  certain  fees.  The  rale  means  tlistif 
a  case  lasts  more  than  five  boors,  whether  those  fin 
hours  are  on  one  day  of  the  we^  or  part  on  one  dsy 
and  part  on  another,  a  refresher  may  be  allowed  for 
every  day  on  which  the  case  continnwi  after  the  ex- 
piration of  the  five  hours. 

He  cited  Harrison  v.  ITearingj  27  W.  R.  026,  11 
Ch.  D.  206;  and  Brown  v.  Sewell,  29  W.  R.  295Je 
Ch.  D.  517  (cases  decided  before  the  makxDg  of  the 
rule) ;  and  Colli fis  v.  Wtfrley,  60  L.  T.  N.  8.  748, 37 
W.  R.  Dig.  58„and  Widateed  v.  Biggs^  52  L.  T.  N.  a 
428  34  W.  B.  rdg.  44  (cases  decided  since  the  role}. 

Danckwerts,  for  the  defendants,  was  not  caM 
upon. 

Dexmax,  J. — In  order  that  this  rule  should  be 
applicable  it  is  necessary  that  the  trial  shall  extend 
over  more  than  one  day — t.f.,  shall  begin  on  one  daj 
and  last  into  another ;  and  it  is  further  necessuy  tliii 
either  on  the  first  day,  or  else  partly  on  ^%  firstdsy 
and  partly  on  the  second,  the  trial  shall  occupy  fire 
hours  without  being  concluded.  Hie  rule  says  that 
where  that  is  the  case  the  taxing  officer  may  sDov 
certain  refreshers  "  for  every  clear  day  subseqnoit  io 
that  on  which  the  five  hours  shall  have  expiiei" 
That  means  that  when  the  five  hours  have  expbed, 
whether  on  the  first  or  on  the  second  day,  and  the 
case  is  not  concluded,  then,  after  the  expiiadon  oi 
another  *'  clear  day,"  a  refresher  may  be  aUowei 
We  need  not  decide  whether  such  '*  (dear  day ''  mesa 
another  period  of  five  hours  calculated  like  the  fint 
or  whether  it  means  a  day  of  the  week.  In  ndtber 
sense  did  a  dear  day  elapse  in  the  present  case,  for 
the  trial  only  lasted  sixteen  minutes  beyond  the  fire 
hours.  I  think  that  the  order  of  the  master  must  be 
affirmed* 

Wills,  J. — In  my  opinion  the  word  "  day"  is  used 
all  through  the  rule  in  the  sense  of  a  day  of  the  we^ 
If  a  case  occupies  more  than  five  hours  on  Monday, 
on  Tuesday  there  will  be  a  right  to  a  refresher.  If  it 
takes  less  than  five  hours  on  Monday,  there  will  be  no 
right  to  a  refresher  on  Tuesday ;  but,  if  it  lasts  into 
Wednesday,  then  again  there  will  be  a  right  to  * 
refresher,  for  the  Wednesday  is  a  "  dear  day/'  Sm 
of  the  other  days  and  subsequent  to  the  Toeriij. 
Whether  the  whole  of  the  clear  day  must  be  taken  19k 
or  whether  a  ,part  is  sufficient,  it  is  not  necessuytt 
decide.  The  dear  day  must  be  one  after  that  <■ 
which  the  first  five  hours  expire.  I  agree  that  tk 
order  of  the  master  watf  right. 

Appeal  dismissed, 

Solidtors  for  the  plaintiff,  Cohurn  &  Young. 

Solidtors  for  the  defendants,  WiUcim,  Blytk,  k  (a 


April  24. 


Q.  B.  Div.  (Lord  Coleridge,  ) 
C.J.,  and  Mathew,  J.)      j 

France  v.  Duttox.  (a.) 
County  court — Costs — Particulars  of  daim — SigMtvn 
of  particulars  hy  solicitor's  clerk — Sujkiency  ofstgna- 
ture—Ord.   6,   r.  10 ;   ord,  27,  r.  4  {County  Onai 
Rules,  1BB9)— Scales  of  CosU,  Appendix. 

In  an  inJterpleatler  action  in  a  county  amri  the  p^ 
ticulars  of  daim  were  signed  with  ike  name  of  the  eiata- 
ant^s  solicitor  by  tJie  solicitor's  clerk,  who  had  gentf^ 

(a.)  Beported  by  Sir  Shbbston  Baker,  Banister^ 
Law.. 
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itfthoritt/  to  conduct  hie  master^s  bimneaa.  Ujxm  an 
ibjection  taken  on  the  taxation  of  costs  that  the  particulars 
iught  to  have  been  signed  hy  the  solicitor  himself^  to 
ntiile  him  to  costs  under  tlie  rules. 

Held  {distingmshimj  Reff.  v.  Cowper,  38  IF.  R.  408, 
84  Q.  B,  J),  533),  that  the  signature  of  the  solicitor's 
mme  h/  the  clerk  was  a  sufficient  signature  by  the  soli- 
'itor,  and  that  the  solicitor  luas  entitled  to  his  costs. 

Appeal,  by  leave  of  the  judge,  from  Clerkenwell 
[ronnty  Court,  the  learned  judge  having  refused  to 
lirect  a  review  of  the  taxation  of  the  claimant's  costs 
in  an  interpleader  issue  in  which  the  claimant  had 
^een  successful. 

The  registrar  disallowed  as  costs  items  of  128.  and 
Sb.  4d.  for  drawing  particulars  of  claim  and  fair 
X)pies,  and  for  attending  lodging  same,  respectively. 

These  particulars  were  signed  by  the  solicitor's 
derk  with  the  solicitor's  name,  and  on  the  taxation  of 
the  costs  the  above  items  were  disallowed  by  the 
registrar  upon  the  ground  that  the  particulars  ought 
X)  have  been  signed  by  the  solicitor  himself,  and  that 
the  signature  of  the  solicitor's  name  by  the  clerk  was 
lot  a  sufficient  signature  of  the  particulars,  according 
to  the  decision  in  the  case  of  Beg.  v.  Camper^  38  W.  E. 
W8,  24  Q.  B.  D.  533. 

On  appeal,  the  learned  judge,  in  a  considered 
ju^^ment,  upheld  the  decision  of  the  registrar,  and 
leaded  that,  according  to  Beg.  v.  Cowper,  the  par- 
bknilars  ought  to  have  been  si^ed  by  the  solicitor 
iimself,  the  signing  of  the  sohcitor's  name  by  the 
derk  not  being  a  sufficient  signature  within  the  mean- 
ngof  the  rules. 

The  claimant  appealed,  and  the  question  now  was 
^hether  the  signature  by  the  clerk  was  a  sufficient 
Bgnatore. 

W,  Whatehjy  for  the  appellant. — ^The  case  of  Reg.  v. 
^owper^  which  the  learned  judge  thought  he  was 
tnimd  to  follow,  was  different  m>m  the  nresent  case.  In 
kbat  case  the  particulars  of  claim  were  mled  in  on  a  form 
ff'luch  contained  the  name  of  the  solicitor  lithographed 
nd  put  on,  long  before  the  particulars  were  nlled  in. 
rhat  makes  a  g^reat  distinction  between  Beg,  v.  Cotvper 
ffld  the  present  case,  where  the  signature  by  the  derk 
ras  put  on  after  the  particulars  had  been  filled  in  and 
X)mpleted.  A  second  point  of  distinction  between 
^e  two  cases  is  that  this  case  does  not  come  within 
the  same  rules  as  Beg.  v.  Cowper,  This  is  an  inter- 
(deader  issue,  and  comes  under  ord.  27,  r.  4  (County 
Coiirt  Rules,  1889),  which  does  not  contain  any  pro- 
nman  that  the  particulars  should  be  signed  by  a 
BoUcitor,  whereas  Beg.  v.  Covfper  was  an  ordinary 
sumiuons  and  Tdaint,  coming  under  ord.  6,  r.  10, 
^hich  expressly  provides  mat  the  solicitor  shall 
indorse  his  name  to  the  particulars.  The  signature 
of  the  solicitor's  name  by  his  authorized  clerk  is 
^  sufficient  signature  by  the  solicitor,  within  the 
peaning  of  the  rules.  In  re  Eirst,  22  W.  E.  857, 
Jj  R.  18  Eq.  704,  and  Beg.  v.  The  Justices  of  Kent, 
21  W.  R.  635,  L.  E.  8  Q.  B.  305,  are  authorities 
JOT  that  proposition.  In  the  latter  case  it  was  held 
that  a  notice  of  appeal  signed  in  the  appellant's 
'"^e  hy  the  clerk  to  his  attorney  with  the  appellant's 
juthority  was  sufficient,  on  the  principle  which  was 
neld  applicable  to  the  case,  "  qui  facit  per  alium  facit 
^/^v*  "^^^^  ^^*®®  really  governs  the  present  case, 
*wl  shows  that  the  signature  of  the  solicitor's  name 
"y  his  clerk,  acting  with  hismaster's  general  authority, 
^**  a  sufficient  signature  by  the  solicitor. 

"^^V^  Q.C.  {Muir  Mackenzie  with  him),  for  the  ^r©,    l  ^^ted 
^ndent.— It  is  necessary  to  have  the  actual  mind  ^^  I  P^  < 


these  rules  requiring  these  particulars  to  be  signed 
by  the  solicitor,  and  that  has  not  been  so  here.  The- 
ratio  decidendi  in  Beg.  v.  Cowper  was  that  the  mind 
of  the  solicitor  must  follow  the  particular  matter 
required,  and  as  that  had  not  been  so  there,  the  court 
held  the  signature  insufficient  for  that  reason.  Here* 
the  same  defect  exists.  The  rules  require  that  there 
must  be  the  actual  signature  of  the  actual  solicitor 
on  the  rolls ;  here  the  whole  document  was  written 
out  by  the  clerk. 

Lord  Coleridge,  C.J. — ^I  am  of  opinion  that  this 
is  not  within  the  authority  of  Beg.  v.  Coujper.  The 
question  is  whether  a  solicitor  is  or  is  not  cntitied  to 
charge  for  certain  particulars  which  were  not  signed 
by  himself  with  his  own  hand,  but  were  signed  by 
his  derk,  who  had  his  general  authority ;  and  the 
question  is  whether  there  are  any  words  in  the  Act  of 
Parliament  which  make  it  necessary  that  this  act 
should  be  done  by  the  solicitor  personally.  I  agree- 
with  the  decision  of  the  court  in  the  case  of  Beg.  v.. 
The  Justices  of  Kent,  where  it  was  laid  down  by 
Blackburn,  J.,  that  the  principle  applicable  was  ti^e 
principle  "  qui  facit  per  <uium  facit  per  se,"  though  he 
also  said  that  there  may  be  cases  where  the  statutes* 
themselves  show  on  the  face  of  them  that  some  par- 
ticular act  is  to  be  done  by  a  particular  person,  and 
then  that  act  must  be  done  by  that  person  and  no 
one  else. 

It  is  not  denied  here  that  these  particulars  are: 
binding  on  the  parties,  and  the   sole   question  is 
whether  they  are  properly  signed  by  the  solicitor 
within  the  meaning  of  the  rules.     Ord.  6,  r.  10,  of 
the  County    Court    Eules,    1889,    says   that    "the- 
solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  in* 
dorse  on  the  particulars  his  name,"  &c.    Has  this 
rule  been  complied  with  ?    In  Beg.  v.  Coufper,  it  was 
held  that  indorsement  in  this  rule  meant  signature, 
as  it  was  important  to  show  that  the  document  had 
come  under  the  actual  notice  of  the  solicitor,  and  that' 
he  had  adopted  it.    In  that  case  the  signature  was 
a   lithographed    signature,    and   the    question    was 
whetiier  the  particmars  had  been  properly  signed  by 
the  solicitor  within  the  meaning  of  the  rule ;  and  it- 
was  there  held  that  a  lithographed  signature,  placed 
on  a  form  by  a  lithographer,  was  not  a  signature  by 
the  solicitor.     We  have  a  different  state  of  things 
here.     We  have  a  document  which  purports  to  be 
signed  by  the  solicitor,  and  is  in  fact  signed  by  his 
clerk,  who  has  his  general  autiiority  to  conduct  the 
business  for  his  master,  and  who  signed  in  the  name 
of  his  master.    Does  tiiis  come  within  the  principle 
*^qui  facit  per  alium  facit  perse*'?    1  think  it  does.. 
The  solicitor  authorized  his  clerk  to  do  this  particular 
act,  and  the  act  was  done  by  the  clerk  within  the 
scope  of  his  authority.    These  two  things  take  the^ 
case  out  of  the  case  of  Beg.  v.  Cowper,  and  therefore 
Beg.  V.    Coivper  is  not  in  point  nere.      We  think, 
therefore,  that  the  items  disallowed  were  not  pro- 
perly disallowed. 

Mathew,  J. — ^I  am  of  the  same  opinion.  This 
document  pm-ports  to  come  from  the  solicitor  and  to 
have  been  signed  by  him.  Was  it  so  signed  by  him  * 
It  was  signed  by  the  solicitor,  inasmuch  as  it  was- 
signed  by  the  clerk  properly  authorized  for  the  pur- 
pose of  so  signing.  The  distinction  between  this 
case  and  the  case  of  Beg.  v.  Cowper  is  perfectiy 
obvious,  as  in  that  case  there  was  a  form — ^a  litho- 
ATiaphed  form — prepared  beforehand,  and  there  was . 
rto  security  of  any  fend  that  the  document  was  pre- 
*JLjed  for  that  particular  purpose;   it  was,  in  fact. 


Mie  solicitor  brought  to  bear  upon   the  particul   * 
■UDject-matter  in  fftestion.    That  is  the  meani^^i^i^ 


^V  one  of  a  large  number  of  forms  already  prepared 
'th,  the  solicitor's  name  lithographed  upon  it.    She 


'^^ctiou  between  the.  two  cases  is 
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justify  us  in  holding  that  these  costs  should  have 
heen  allowed. 

Appeal  allowed, 

Bolioitor  for  the  appellant,  George  Castle, 

Solicitors  for  the  respondent,  Cooper  &  Bake, 


Li  re  Onward  Building  Society,  (a.) 

*Company — Order  for  compuUonj  toinduuj  up — Purchase 
of  altares  after  date  of  order — lli<jht  ofpurcJiaser  to  be 
placed  on  Hat  of  members — (Companies  Act,  1862  (25  tfe 
26  Vict,  c.  89),  88,  35,  98,  153. 

A  j)€r8on  who  purchases  shares f  in  a  company  after  an 
order  has  been  Tnade  by  the  court  for  the  compulsory 
ioinding  up  of  the  company  is  not  ejititledy  under  section 
85  of  the  Companies  Act,  1862,  to  be  placed  on  the  register 
of  members  of  the  company ,  as  section  35  is  not  appiic" 
able  to  transfers  after  the  date  of  a  winding-up  order 
made  by  the  court. 

Appeal  from  the  Darlington  County  Court. 

The  facts  and  arguments  are  sufficiently  stated  in 
ihe  judCTient,  the  question  being  whetiier  the  appel- 
lant, Mr.  Broad,  who  had  purchased  shares  in  the 
Onward  Building  Society  after  the  date  of  a  compul- 
sory windine-up  order  made  by  the  court,  was  entifled, 
in  respect  of  such  shares,  to  be  placed  on  tiie  list  or 
Tegister  of  members  of  the  society  under  section  35  of 
the  Companies  Act,  1862. 

Sir  Henry  James,  Q,C,,  and  TF.  A,  Meek,  for  the 
.appellant. 

Sexjoard  Brice,  Q,0,,  and  Howland  Jackson,  for  the 
respondent,  the  ofBcial  liquidator  of  the  society. 

Cur,  adv,  vuU. 

June  22. — ^The  written  judgment  of  the  Court 
»(Lord  Coleridge,  C.J.,  and  Mathew,  J.),  was  read 

Mathew,  J. — ^This  was  an  appeal  from  the  decision 
■of  the  county  court  judge  of  Darlington,  who  had 
Infused  an  application  for  an  order  directing  the 
liquidator  of  the  Onward  Building  Society  to  place  on 
^e  register  of  members  the  name  of  the  appellant, 
Mr.  Broad.  The  society  had  been  ordered  to  be 
wound  up  compulsorily,  and  the  question  was  whether 
Mr.  Broad,  who  piurchased  shares  after  the  date  of  the 
order,  was  entitled,  under  section  35  of  the  Companies 
Act,  1862,  to  have  his  name  substituted  on  the  register 
for  that  of  his  vendor.  Though  the  S9ciety  had  been 
pnable  to  fulfil  its  engagements,  the  assets  turned  out 
to  be  more  than  sufficient  to  meet  all  liabilities,  and  it 
a|)peared  that  a  considerable  surplus  would  remain  for 
distribution  among  the  members.  The  applicant  and 
others  had  made  large  purchases  of  shares,  and  were 
desirous  of  having  their  names  placed  on  the  list  of 
members  for  the  purpose  of  securing  the  most  favoiu:- 
able  realization  of  the  assets,  and  of  submitting,  if 
necessary,  their  views  to  the  court  under  section  91  of 
ihe  Act  upon  any  matter  relating  to  the  winding  up. 

The  learned  county  court  ludge  refused  to  muce  an 
order  under  section  35,  on  ike  groimd  that  he  had  no 
jurisdiction.  Upon  the  argument  before  us  it  was 
contended  that  tne  statute  £d  not  prohibit  dealmg  in 
shares  after  the  winding-up  order  had  heea  made  by 
the  court,  and  it  was  urged  that  a  buyer  would  not 

[a,)  Beported  by  Sir  Sherston  Baser,  Barrister-at- 
Law. 


reap  the  full  benefit  of  his  contract  if  his  name  did 
not  appear  on  the  register  of  members,  and  tint 
under  section  35  he  was  entitled,  as  of  right,  to  lun 
the  register  rectified.  The  case  of  Budge  v.  Bowmt, 
L.  B.  3  Q.  B.  689,  was  cited  in  support  of  the  icgB- 
ment  for  the  appellant.  On  the  other  hand,  it  la 
argued  for  the  liquidator  that,  although  the  statute 
contained  no  express  provision  on  the  sabject,  tiie 
intention  of  the  Legislature  was  clear,  that  after  the 
order  for  the  winding  up  by  the  court  had  heen  nude 
the  provisions  of  section  35  did  not  enable  a  membff 
to  alter  his  sttitus  as  a  contributory. 

It  was  not  disputed  that  mider  the  peculiar  dicon- 
stances  of  this  case  the  substitution  of  one  namefcr 
another  on  the  register  would  not  prejndioe  tk 
position  of  creditors.  But  it  was  pointed  out  that  tk 
case  in  which  there  were  assets  for  distribution  amixig 
contributories  was  altogether  exceptional,  and  tbit 
as  a  general  rule,  an  order  for  winding  up  involTei 
the  payment  of  calls  which  under  the  Act  were  o- 
tended  to  bo  borne  by  those  who  were  liable  to  k 
placed  on  the  list  of  contributories  at  the  date  of  the 
order.  Thus,  section  98  provides  as  the  first  dotjcf 
the  court  after  the  order  for  winding  up,  that  a  Md 
contributories  should  be  settled,  wim  power  to  n^ 
the  register  in  all  cases  where  rectification  is  reqand 
in  pursuance  of  the  Act ;  and  this  being  done,  Ae 
court  is  required  to  order  the  assets  to  be  coHectei 
and  applied  in  discharge  of  liabilities.  The  poveis  d 
the  liquidator,  under  section  95,  are  confined  to  itep 
taken  with  the  sanction  of  the  court  for  winding^ 
the  affairs  of  the  society  and  distributing  the  tiKti. 
and  amonff  the  acts  that  he  is  empowered  to  do  u 
provision  is  made  for  the  alteration  of  the  list  of  ooi- 
tributories  when  once  settled  by  the  court 

The  learned  counsel  for  the  appellant  could  point  to 
no  section,  except  section  35,  in  support  of  the  wp^- 
cation.  But  it  seems  clear  that  section  35  ii  vA 
applicable  to  transfers  after  the  date  of  a  wiodiii^ip 
oraer  made  by  the  court,  because  it  oontemplato  i 
proceeding  instituted  without  leave  of  the  offl 
against  the  society,  and  not  against  the  liqnidatflr. 
But  once  the  order  has  been  made,  the  leave  of  ^ 
court  would  seem  to  be  indispensable  under  section*^'* 
But  it  was  contended  that  no  leave  was  neoeavT 
because  of  the  provisions  contained  in  section  1^ 
Under  the  terms  of  that  section  it  was  argued  thit* 
transfer  of  shares  or  alteration  in  the  status  of  a  msf 
ber  between  the  commencement  of  the  winding  >f 
and  the  order  could  only  be  made  with  the  sanetiia 
of  the  court ;  but  after  that  date,  it  was  said,  the  ac- 
tion of  the  court  was  not  necessary.  It  followed  tte 
section  35  must  be  construed  .to  apply  to  all  iw 
subsequent  transfers.  But  it  seems  to  us  that  v 
true  meaning  of  the  153rd  section  is  to  permit,  t» 
the  sanction  of  the  court,  dispositions  of  sharei  i^ 
the  time  specified  in  the  section,  and  to  prohibit  a 
subsequent  alteration  of  the  status  of  members  or  cai- 
tributories.  If  this  be  not  the  true  constnictiom  tk 
most  inconvenient  consequences  would  follow  in  «* 
where  calls  had  to  be  made  on  contributories.  Thg 
would  be  no  limit  to  the  number  of  times  in  inii0 
transfers  of  shares  mieht  be  made  in  the  oourK  of  ta 
winding  up.  It  woiUd  be  difficult  to  »y^^*! 
position  of  the  parties  to  such  transaction  woddte; 
and  in  providing  for  the  liabilities  of  the  ^^a^^ 
liquidator  would  be  hopelessly  embarrassed  and  «• 

The  alteration  of  the  register  under  section  «  m^ 
involve  most  troublesome  and  expenrive  iDqi^Tj"^ 
litigation,  and  as  a  liquidator  who  acted  P^J^P^ 
ought  not  to  be  made  responsible  for  costs,  theff" 
pense  must  be  oast  on  the  assets  of  the  societyt  ^^^ 
are  already  appropriated  under  the  winding-op  o"*^ 
to  the  society  s  creditors.  V 
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We  liave  come  to  the  condusiou  that  the  judgment 
'  the  ooanty  court  judge  was  right,  and  must  be 
Bimed,  i?^t]i  ooits. 

Appeal  dtSTnisaed, 

Solicitors  for  the  appellant,  Linklater  <&  Co.,  for 
ucae,  Htitchiiuwiy  &  Mctky  Darlington. 

Solicitors  for  the  respondent,  Jacksaii  &  Jackson^  for 
'.  N.  Watsoiij  Darlington. 


C.  C.  R. 


Eeo.  v.  Gbiffitiis.  (a.) 


April  25. 


^minal  Jaw — Offence  hi/  bankrupt — Petition  presented 
htf  bankrupt  himself — Ad  creatinq  criminal  offence — 
Frospective  effect—Bihtors  Acty  1869  (32  c&  33  Vict,  c. 
62),  «.  11,  sub-sectimis  14,  15 — Bankruptcy  Acty  1890 
(53  db  54  Vict.  c.  71).  «.  26. 

T?ie  Bebtars  Act,  1869,  a.  11,  stib-sectiims  14,  15, 
Mkes  certain  a^ts  misdemeanours  if  committed  by  a 
nnkrupt  '*  toithin  four  mofiths  next  before  the  pre- 
mdation  of  a  bankruptcy  petition  offaimt  him.**  The 
Bankruptcy  Acty  1890  {tvhich  received  the  Royal  Assent 
m  the  ISth  of  August,  1890,  and  came  into  operation  on 
*«  l«t  of  January y  1891),  by  section  26  substitutes  for 
the  aUtve  ttH>rds  in  section  11  of  the  Debtors  Act,  1869, 
*e  words  **  within  four  months  next  before  thepresenta- 
tio»  of  a  bankruptcy  petitio^i  by  or  against  him. 

The  defendant  committed  certain  of  tlie  a^  specified 
in  sub-sections  14  and  15  in  the  year  1890 ;  and  within 
four  monthsy  but  after  the  Ist  of  January,  1891,  pre- 
tented  his  petition,  and  teas  adjudged  bankrupt. 

Heldy  that  he  could  not  be  convicted  of  offences  under 
the  above  sections,  for  that  section  26  of  the  Bankruptcy 
Act,  1890,  was  not  retrospective,  and  that,  to  constitute 
an  offence  under  that  section,  the  acts  must  have  been 
etmmitted  after  the  \st  of  January,  1891. 

Case  stated  by  the  recorder  of  the  dty  of  Wor- 
cester: 

The  defendant  was  tried  at  the  quarter  sessions  for 
the  city  of  Worcester,  held  on  the  6th  of  April,  1801, 
•on  an  indictment  containing  several  counts  charging 
lum  with  offences  under  the  Debtors  Act,  1869,  s.  11, 
<Qb-8ection8  13-15,  amended  by  the  BanJkruptey  Act, 
1890,  8.  26. 

It  was  proved  that  the  defendant  traded  in  Wor- 
•^^et  as  a  boot  and  shoe  dealer,  and  that,  at  various 
times  in  November,  1890,  imder  the  false  pretence  of 
^^urying  on  business  and  dealing  in  the  or<unary  way 
<'^  lus  trade,  he,  with  intent  to  dehraud,  obtained  a 
-quantify  of  boots  and  shoes  on  credit,  and  had  not 

Sid  for  them.  It  was  also  proved  that  on  several 
.  ys  in  November  and  Decenaber,  1890,  with  a  like 
intent,  he  pawned  the  goods  so  obtained. 

2?  ^^  ^8*  ^^  January,  1891,  the  Bankruptcy  Act, 
1890,  came  into  operation. 

On  the  14th  of  January,  1891,  the  defendant  pre- 
^ted  a  petition  that  he  might  be  adjudged  bankrupt, 
■nd  thereupon  a  receiving  oider  was  made,  and  ne 
^  duly  adjudged  bankrupt. 

It  was  contended  on  behalf  of  the  defendant  that 
™  acts  charged  against  him  were  committed  before 
'^e  Bankruptcy  Act,  1890,  came  into  operation,  and 
"*t>  as  no  biuikruptcy  petition  had  b»Bn  presented 
•8j™  him,  he  could  not  be  convicted  of  the  offences 
<w^ed  in  the  11th  section  of  the  Debtors  Act,  1869. 

jlje  learned  recorder  reserved  the  question  of  la^t 
«wi  left  the  case  to  the  jury.  ^» 

(a.)  Reported  by  T.  B.  Colquhouw  Dill,  Esq.,^^^ 
rister-at-Law.  ^.^ 


The  jury  foimd  the  defendant  guilty  on  all  the 
harges,  and  he  was  admitted  to  bail  to  come  up  for 
cudgment  if  the  conviction  should  be  affirmed. 

The  question  for  the  opinion  of  the  court  was 
j  whether  the  conviction  could  be  sustained. 

The  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  11, 
enacts  that  any  person  aa judged  bankrupt  shall  be 
deemed  guilty  of  a  misdemeanour  in  each  of  the 
following  cases : — 

Sub-section  14  :  "If,  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition 
against  him,  .  .  .  he,  bein^  a  trader,  obtains, 
under  the  false  pretence  of  caiTying  on  business  and 
dealine  in  the  ordinary  way  of  his  trade,  any  property 
on  credit,  and  has  not  paid  for  the  same,  unless  the 
jury  is  satisfied  that  he  had  no  intent  to  defraud." 

Sub-section  15  :  *'  If,  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition 
against  him,  ...  he,  being  a  trader,  pawns, 
pledges,  or  disposes,  of  otherwise  than  in  the  orainary 
way  of  his  trade,  any  property  which  he  has  obtained 
on  credit  and  has  not  paid  for,  unless  the  jury  is 
satLsfied  that  he  had  no  intent  to  defraud." 

By  section  26  of  the  Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  it  is  enacted  that  '*  section  11  of  the 
Debtors  Act,  1869,  shall  have  effect  as  if  there  were  > 
substituted  therein  for  the  words  'if  within  four 
months  next  before  the  presentation  of  a  bankruptcy 
petition  against  him,*  the  words  *  if  within  four 
months  next  before  the  presentation  of  a  bankruptcy 
petition  by  or  against  lum.'  " 

Vachell,  for  the  defendant. — These  acts  were  com- 
mitted in  the  year  1890,  at  which  time  they  were  not 
misdemeanours,  for  there  had  been  no  bankruptcy 
petition  *'  against "  the  defendant.  It  was  decided 
in  Ex  parte  Wood,  In  re  Burden,  36  W.  E.  896,  21 
Q.  B.  D.  24,  that  the  court  had  no  power  to  order  tk 

Erosecution  for  offences  under  section  11  of  the 
debtors  Act,  1869,  in  cases  where  the  debtor  had 
filed  his  own  petition.  The  Bankruptcy  Act,  1890, 
came  into  force  on  the  Ist  of  January,  1891,  and  is 
not  retrospective ;  in  order  to  bring  a  case  imder  that 
statute  aU  the  acts  which  constitute  the  offence  must 
be  done  after  the  Ist  of  January,  1891. 

Amphletty  for  the  Crown. — There  is  no  hardship  to 
the  defendant  in  holding  that  this  is  an  offence  under 
the  Act  of  1890.  That  Act  gave  ample  notice  of  its 
effect;  it  received  the  Bo^al  Assent  on  the  18th  of 
August,  1890,  and  it  was  mtended  that  when  it  did 
come  into  operation  on  the  Ist  of  January  following 
it  should  be  retrospective:  Towter  v.  Chatterton,  6 
Bing.  258  ;  Reg.  v.  Leeds,  <tT.,  Railway  Co,,  L.  B. 
18  a  B.  343. 

Lord  CoLERiDOE,  C.J. — In  this  case  I  am  not  pre- 
pared to  say  that  there  is  not  matter  to  be  fairly 
adduced  in  argument  on  both  sides.  But  on  the 
whole  I  think  wat  it  is  safer  to  hold  that  section  26 
of  the  Bankruptcy  Act,  1890,  is  not  retroactive;  and 
that  in  the  case  of  a  person  who  is  accused  of  an 
offence  under  this  Act  aU  the  ingredients  constituting 
the  crime  must  have  taken  effect  subsequently  to  the 
1st  of  January,  1891.  The  Act  was  not  to  come  into 
operation  imtU  that  day,  and  therefore  it  seems  to 
me  that  the  words  in  section  26  '*  shall  have  effect," 
must  be  read  as  *'  shall  from  the  let  of  January,  1891, 
have  effect."  Now  it  is  admitted  that,  if  the  words 
in  section  11  of  the  Debtors  Act,  1869,  had  not  been 
altered,  the  acts  complained  of  here  would  not  have 
constituted  anv  of  the  crimes  with  which  the  defend- 
ant is  charged,  because  no  bankruptcy  petition  had 
\)een  presented  against  the  defendant  at  that  time, 
r^e  alteration  of  the  words  in  the  earlier  Act  to  **  if 
^iihin  four  months  next  before  the  presentation  of 
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a  bankruptcy  petition  by  or  against  him "  by 
the  later  Act,  makes  for  the  future  the  offences  alleged 
here  offences  against  that  Act,  and  the  question  is, 
from  what  period  has  it  done  so  ?  I  am  of  opinion 
from  the  Ist  of  January,  1891.  I  think  also  that  that 
construction  receives  considerable  support  from  the 
fact  that  in  the  14th  and  loth  sections  of  the  Debtors 
Act,  1869,  a  person  is  entitled  to  be  acquitted  of  the 
offences  mentioned  therein  if  he  can  show  that  he  had 
no  intent  to  defraud.  That  defence  would  have  been 
open  to  the  defendant  at  the  time  the  offences  were 
committed.  It  would  be  a  strong  thing  to  say  that  a 
defence  which  was  open  to  the  defendant  at  we  time 
the  offence  was  committed  has  been  taken  away  Iw 
an  Act  which  came  into  operation  afterwards.  Tso 
authority  for  so  holding  has  been  shown  to  us.  I 
think  it  is  safer  to  hold  that  these  acts,  which  were  not 
crimes  when  done  in  November,  1890,  have  not  been 
made  so  by  the  coming  into  operation  of  the  Bank- 
ruptcy Act,  1890,  in  January,  1891.  I  am  of  opinion, 
therefore,  that  this  conviction  must  be  quashed. 

Dexhan,  J. — ^I  am  of  the  same  opinion.  I  think 
that  full  effect  is  given  to  the  section  by  holding  that 
it  applies  to  acts  committed  after  January,  1891. 
That  IS,  in  my  opinion,  the  proper  way  to  give  effect 
to  a  section  in  relation  to  a  crimmal  matter.     For  by 


giving  any  other  constructiou  to  it  we  should  vidalE 
the  rule  of  law  that  criminal  offences  are  not  to  be 
created  by  giving  to  a  statute  a  retroactive  effect  I 
am,  therefore,  of  the  same  opinion  as  my  lord. 

Mathew,  J. — ^I  am  of  the  same  opinion. 

Charles,  J. — ^I  am  of  the  same  opinion,  and  oo^ 
desire  to  add  that  I  thmk  it  is  safer  to  hold  that  in 
order  to  constitute  a  crime  under  section  26  of  fts 
Bankruptcy  Act,  1890,  it  is  necessary  that  all^ 
ingredients  of  the  offence  should  have  been  committed 
after  the  coming  into  operation  of  that  Act. 

Vatjghan  Williams,  J.— I  only  wish  to  add  tiiat. 
as  to  the  question  whether  these  words  ahoold  be 
construed  as  having  a  prospective  effect  only,  I  tliiak 
that  that  is  so,  and  that  ue  distinction  betweeatb 
case  and  those  cited,  in  which  similar  words  haw 
been  held  to  have  a  retrospective  effect,  is  that  ii  tia 
case  no  gap  in  the  law  is  created  by  oonfltniing  tins 
section  as  we  are  doing. 

Conviction  quashed. 

Solicitor  for  the  prosecution,  O.  IF.  BenUeif,  ¥«• 
cester,  for  The  Solicitor  to  the  Treasury, 

Solicitor  for  the  defendant,  Dreaper,  Woroester. 


^thb  end,"! 


Weekly  Beporter,  Sept.  5, 1891.] 
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A     DIGEST 


OF  ALL  THB 


OASES  DECIDED  IN  ENGLAND  AND  IRELAND, 


THE  24th  of  OCTOBER,  1890,  TO  THE  12th  OF  AUGUST,  1891, 

AS  BEPOKTED  IN 

YOL   XXXIX.   OF  THE  WEEKLY  REPORTER,  1890-91; 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


*/  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  House  of  Lords  ;  f.c,  the  Pbiyy 
Coukcil;  c.  a.,  the  Court  of  Appeal;  lun.,  Lunacy;  ch.d.,  the  Chancery  Division;  kay,  j.,  Mr.  Justice 
Kay;  chi.,  j.,  Mr.  Justice  Chitty;  nor.,  j.,  Mr.  Justice  North  ;  sti.,  j.,  Mr.  Justice  Stirling;  kek., 
^.,  Mr.  Justice  Kexewich;  rom.,  j.,  Mr.  Justice  Romer;  will.,  j.,  Mr.  Justice  Williams;  q.b.d., 
"the  Queen's  Bench  Division;  q.b.d.,  bkcy.,  the  Queen's  Bench  Division  sitting  in  Bankruptcy; 
!P.D.  &  A.D.,  the  Probate,  Divorce,  and  Admiralty  Division;  c.c.r.,  the  Court  for  Crown  C.vses 
Besbrved  ;  c.  of  a.c..  Court  of  the  Archbishop  of  Canterbury  ;  c.a.  (Ir.),  ihe  Court  of  Appeal  in 
Ireland;  m.r.  (It.),  the  Master  of  the  Rolls  in  Ireland;  v.c.  (Ir.),  the  Vice-Chancellor  of  Irb- 
iA2n);  L.J.  (Ir.),  the  Land  Judge,  Ireland;  q.b.d.  (Ir.),  the  Queen's  Bench  Division,  Ireland; 
BX.D.  (Ir.),  the  Exchequer  Division,  Ireland  ;  p.  &  m.d.  (Ir.),  the  Probate  and  Matrimonial  Division, 
Ireland  ;  cc.r.  (Ir.),  the  Court  for  Crown  Cases  Reserved,  Ireland  ;  bkcy.  (Ir.),  the  Court  of  Bank- 
tBUPTCY,  Ireland  ;  land  com.  (Ir.),  Land  Commission,  Ireland. 

•/  THIS  DIGEST  CONTAINS  THE  NAMES  OF  ALL  CASES  REPORTED  UP  TO  THE  END 

OF  AUGUST,  1891. 


ACCIDENT  INSURANCE.— See  Insurance,  Acci- 
dent. 

ACCOUNT  STATED  :— 

Premise  by  legatee  of  chattel  r€(tl,  on  being  Jet  into 
'jprnessioiif  to  pay  legacy  charged  thereon — Personal 
liability, — A  testator  devised  his  farm,  hdd  under 
a  yearly  tenancy,  to  his  son,  charged  with  certain 
legacies.  Before  the  grant  of  probate  the  executors 
ae&ed  the  son  if  he  would  take  possession  and  pay 
the  legacies,  to  which  the  son  assented,  and  went 
into  possession  of  the  farm.  In  an  action  by  one  of 
the  legatees  against  the  son  for  the  amount  of  his 
legacy,  the  jury  found  that  the  son  promised  to  pay 
in  consideration  of  being  allowed  by  the  executors 
to  take  possession, 

Held,  that  there  was  sufficient  consideratioii  f^r 
the  son's  promise  to  pav  the  legacies,  and  tbdt 
the  legatee  was  entiUed  to  judgment. — Barr-t  <t 
Barry,  q,b.d.  (Ir.)— 28  L,  R.  Ir.  43.  ^  ^' 

ACTION.— See  Friendly  Society,  2. 

ADMINISTRATION  :— 

1 .  Costs — Jurisdiction — Trustee — Personal 


^. 


V' 


Under  an  order  made  on  further  consideration  of 
an  administration  action,  costs  were  paid  to  solicitors. 
The  solicitors  paid  over  half  the  profit  costs  to  a 
defendant,  a  trustee  of  the  estate  bemg  administered. 
Held,  that  there  was  no  jurisdiction  on  summons 
in  the  action  to  order  the  defendant  trustee  to  pay 
into  court  the  amount  so  paid  to  him. — In  re  Thorpe^ 
Vipont  v.  PadcHffe,  CH.D.  NOR.,  J.— [1891]  2  Ch. 
360 ;  60  L.  J.  Ch»  529  ;  64  L.  T.  554. 

2.    Costs — Real    and    personal    estate — Order    o/» 
farther    consideration — Costs     ordered     to    be    paid 
primarily  out  of  several  funds  in  court,   of  which 
some  rejyresented  personalty  only — No  further  con- 
sideration    reserved — Liberty    to    apply — Subsequeivt 
application  on  behalf  of  charity  legatees  for  apportion- 
ment of  burden  of  costs   between  funds  representing 
realty  andpersoncUty. — A  testatrix  devised  real  estate 
upon  trust  for  sale,  and  left  a  mixed  fund,  com- 
posed of   the  proceeds    and  of    pure  personalty, 
to    a     legatee    for    life,    with    remainder    to    a 
charity.      An    action    having    been    brought    to 
administer  the  estete,  the  order  made  on  further 
consideration  directed  that  certain  non-chariteble 

45 


Adminmruiion, 


DIGEST, 


[  Weekly  Beporter,  SepL  5,  lan.' 

Administration.  4 


lef^acies  and  the  costs  of  the  action  should  be  paid 
primarily  out  of  four  several  funds  in  court,  some 
of  which  represented  pure  personalty,  and  that,  so 
far  as  such  four  funds  were  together  insufficient, 
the  balance  should  be  made  up  from  another  fund, 
representing  realty  only.  In  carrying  out  the 
onier  the  entirety  of  the  funds  made  primarily 
liable  was  exhausted,  and  a  portion  of  the  said 
fund  representing  realty  only,  was  also  required. 
No  question  was  reserved  upon  that  further  con- 
sideration, but  the  order  directed  the  income  of  the 
residue  to  be  paid  to  the  tenant  for  life,  with  liberty 
to  apply.  The  tenant  for  life  having  died,  the 
testatrix's  heir-at-law  and  his  assignee  petitioned, 
nearly  ten  years  after  the  order  on  further  con- 
sideration, that  the  residue  of  the  last-mentioned 
fund  should  be  paid  out  to  them. 

Held,  by  Kay,  J.,  that  the  order  on  fiirther  con- 
sideration was  binding  and  conclusive  as  to  the 
funds  by  which  the  costs  were  to  be  ultimately 
borne,  and  that  the  residue,  as  consisting  of  the 
proceeds  of  realty  only,  must  therefore  be  paid  to 
the  petitioners. 

Held,  by  Cotton  and  Bowen,  L.JJ.,  that  the  costs 
of  adminstering  the  real  estate  ought  to  be  borne 
ultimately  by  the  fimds  representing  real  estate 
only,  and  (reversing  the  decision  of  Kay,  J.)  that 
the  order  on  further  consideration  had  not  finally 
decided  the  question  by  what  funds  the  costs  must 
ultimately  be  borne,  but  that,  the  residue  fund  being 
still  under  the  control  of  the  court,  it  was  not  too 
late  properly  to  adjust  the  incidence  of  the  costs, 
which  must  accordingly  be  done. 

Held,  by  Fry,  L.J.,  that,  no  subsequent  further 
consideration  and  no  question  as  to  the  ultimate 
incidence  of  the  costs  having  been  reserved  by  the 
order  on  further  consideration,  that  order  ought  to 
be  taken  to  have  finally  determined  such  incid- 
ence. 

tihepimrd  v.  Sheppard^  33  Beav.  129,  discussed. — 
In  re  lUtper,  Taylor  v.  Bland,  C.A.  101--io  Ch.  D. 
126;  63  L.  T.  434. 

3.  Dower — Real  estate — Proceeds  of  sale  in  court — 
Payment  of  capitalized  value  to  doweress, — In  an 
administration  suit,  real  estate  subject  to  dower 
was  sold,  and  the  proceeds  paid  into  court. 

Held,  that  the  doweress  was  entitled  to  be  paid 
the  capitalized  value  of  her  dower  out  of  the  funds 
liable  to  the  same. — Oleeson  v.  Byrne,  v.c.  (Ir.) — 25 
L.  R.  Ir.  36U 

4.  Injunction  to  protect  assets — Bankruptcy  of  ad- 
ministrator  carrying  en  business  of  deceased — Sub- 
mission  to  jurisdiction  of  Bankruptcy  Court,  — 
A  testator,  who  carried  on  business  as  a  miller  and 
farmer  as  **  M.  H.  &  Son."  by  his  will  bequeathed 
his  mills,  farm,  stock,  &c.,  to  his  son  M.,  and  he 
appointed  M.  executor,  but  ^ave  no  authority  to 
carry  on  the  business.  The  will  was  never  proved. 
M.  entered  into  possession  and  carried  on  the 
business  until  his  death.  On  M.'s  death  intestate 
J.,  another  son  of  the  testator,  entered  into  posses- 
sion, and  continued  the  business  under  the  title  of 
**  M.  H.  &  Son."  J.  had  never  been  in  partnership 
with  the  testator  or  M.  He  took  out  adniinistra- 
ticn  to  M.,  and  administration  with  the  will 
annexed  to  the  testator.  J.  was  subsequently 
adjudicated  bankrupt  on  the  petition  of  a  creditor 
who  hod  sold  him  goods  for  the  purpose  of  carrying 
on  the  business,  and  the  official  assignee  seized  aJl 
the  property  in  his  possession.  The.  plaintiffs 
applied  to  the  Bankruptcy  Court  to  stay  the 
realization  of  the  property,  on  the  g^und  that  pro- 
ceedings were  pending  in  the  Chancery  Division  for 
the  administration  of  the  testator's  estate,  but  no 


rule  was  made.  An  order  was  made  in  the 
Chancery  Division  for  the  administration  of  the 
estates  of  the  testator  and  of  M.  The  propoty 
seized  was  acquired  by  J.  in  the  course  of  canying 
on  ^e  business  of  the  testator.  Upon  an  ap^k*- 
tion  for  an  injunction  to  restrain  the  assignee  from 
realizing  or  intermeddling  with  the  propotj 
seized, 

Held,  (1)  that  the  application  by  the  plaintife 
to  the  Bankruptcy  Coiut  did  not  constitute  a  sab- 
mission  to  the  jurisdiction  of  that  court  so  as  to  dis- 
entitle them  to  the  relief  asked  for;  (2)  that  the 
property  seized  was  assets  of  the  testator;  (3)  that 
an  injunction  should  be  granted,  as  the  profiff 
court  for  deciding  any  question  in  relation  to  the 
testator's  assets  was  the  court  where  the  estate  wm 
being  administered  and  not  the  court  where  J.  w» 
adjudicated  bankrupt. — In  re  Ilickey's  Estate^  X.L 
(Ir.)— 27  L.  E.  Ir.  65. 

6.  Married  woman — Separate  estate — Bestraifiw 
anticipation — Order  for  payment  of  costs  by  mamed 
luoman — Order  that  arrears  of  income  of  marrid 
tooman  be  not  immediately  paid  to  her—Morn^ 
IFowcw's  PropeHy  Act,  1882  (45  &  46  ViH,  c  75). 
ss,  1  (2),  19. — A  married  woman  was  entitled, 
under  the  will  of  a  testator  whose  estate  was  bang 
administered  in  an  action  commenced  before  tk 
passing  of  the  Married  Women's  Property  Act, 
1882,  to  part  of  the  income  of  his  estate  for  fife  for 
her  separate  use,  without  power  of  anticipation.  In 
1889  she,  in  her  own  name,  without  a  next  friend, 
first  commenced  an  action  in  the  Queen*8  Besd 
Division,  and  subsequently  took  out  a  summons  ii 
the  administration  action,  for  certain  rdief  again* 
the  ti-ustees  of  the  will.  Both  her  action  and 
summons  were  dismissed,  and  she  was  ordered  ta 
pay  the  trustees  their  costs  thereof  respectiTdy, 
both  orders  (being  in  the  usual  form  as  settled  in 
Scm  V.  Morley,  36  W.  R.  67,  20  a  B.  D.  128) 
f  limiting  execution  to  her  separate  property  not 
subject  to  restraint  against  anticipation,  unless,  l^ 
virtue  of  section  19  of  the  Married  Womei'i 
Property  Act,  1882,  such  property  should  be  lia& 
to  execution  notwithstanding  such  restraint 

At  the  date  of  those  orders  the  trustees  had  ia 
their  hands  a  siim  representing  arrears  of  tke 
married  woman^s  income,  which  had  accrued  dn^ 
since  the  date  of  the  summons,  and  which  wasmoR 
than  sufficient  to  pay  the  costs. 

The  trustees  having  applied  for  leave  to  retaia 
their  costs  of  the  Queen's  Bench  Division  actiw 
and  of  the  summons  out  of  the  money  in  tiiar 
hands. 

Held  (affirming  the  decision  of  Kekewich,  }-\ 
that  such  leave  ought  to  be  granted. 

In  re  Glanvill,  34  W.  R.  118,  309,  31  Ch.  D.  5Si 
considered  and  distinguished. 

The  principle  of  law  on  which  Pike  v.  FitsgiH^ 
29  W.  k  551,  17  Ch.  D.  454,  was  decided-nt. 
that  the  general  engagements  of  a  married  wooaa 
can  only  be  enforced  against  separate  estate  fc> 
which  she  was  entitled  free  from  any  restraint  » 
anticipation  at  the  time  such  engagementi  «^ 
enter^  into — ^hus  been  altered  by  the  Marned 
Women's  Property  Act,  1882. 

An  order  of  the  court  made  merely  for  <*■" 
venicnce  of  administration,  and  in  effect  directflj 
that  money  representing  arrears  of  incoDne  wbick 
have  actually  accrued  due  to  a  married  woaBsn- 
should  not  be  immediately  paid  to  her,  does  w* 
render  such  arrears  **  property  subject  to  "'•'^ 
against  anticipation,'*  and  consequentlj  ^ 
an*ears  can  be  taken  in  execution  under  an  ortff 
.  made  in    the    form  settled  in  Scott  v.  Mifri^J-" 
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C(yx  V.  BenneU  {No,  2),  C.A.  401- 
64  L.  T.  380. 


-[1891]  1  Ch.  617  ; 


6.  Overpayment  to  henejiciary — Liability  of  trustees 
— Vosts. — A  testator  gave  his  residuary  estate  upon 
trust  for  his  wife  for  life,  and  after  her  death  he 
gave  one-fourth  to  each  of  his  two  sons,  and  the 
other  two-fourths  upon  trust  for  his  two  daughters 
and  their  children  respectively,  and  appointed  his 
wife  and  two  sons  trustees  and  executors.  His 
widow  and  sons  proved  the  will,  but  the  adminis- 
tration of  the  estate  was  left  to  the  widow,  who 
-distributed  large  sums  among  the  beneficiaries  in 
respect  of  their  shares,  but  not  equally ;  and  one 
son,  who  was  an  executor  and  trustee,  especially 
received  considerably  more  than  the  others.  Ulti- 
mately, after  the  death  of  the  widow,  the  estate  was 
found  to  be  insufficient  to  give  the  other  benefi- 

,  •ciaries  as  much  as  the  son  had  received.  There  was 
no  evidence  to  show  that  the  deficiency  had  not 

'  arisen  from  depreciation  subsequent  to  the  payments 
to  the  son,  which  prima  facie  appeared  probable. 

Held,  in  an  action  to  administer  the  testator's 
estate,  that  the  surviving  executors  were  not  liable 
for  the  overpayment  made  by  the  widow  to  the 
son,  and  that  the  son  was  not  bound  to  refund  the 
amount  he  had  been  overpaid,  but  was  not  entitled 
to  receive  his  separate  costs,  as  the  overpayment 
exceeded  the  amount  of  such  costs. — In  re  ]VinsIoWt 
Frere  v.  Wimloiv,  GH.D.  WOR.,  J.  120 — 45  Ch.  D. 
249 ;  60  L.  J.  Ch.  20;  63  L.  T.  485. 

7.  Secured  creditor  —  Insolvent  estate  —  liules  of 
Bankruptcy — Judicature  Ad,  1877  (40  &  41  Vict.  c. 
57),  8.  28,  suh'section  1. — In  the  administration  of 
an  insolvent  estate  a  secured  creditor  is  only  entitled 
to  interest  on  the  amount  at  which  he  values  his 
security  from  the  date  of  valuing  it,  and  not  from 
the  judgment  for  administration,  which  is  the 
equivalent  for  an  adjudication  in  bankruptcy. 
Money  received  by  secured  creditors  on  foot  of 
mich  interest  before  the  estate  was  found  to  be 
insolvent  deducted  from  the  amount  payable  to 
them  for  principal. — Ross  v.  Boss,  V.C.  (Ir.) — 25  L.  R. 

'   ir.  362. 

8.  Separaie  account — Stop  order — Contribution — Res 
judicata — Breach  of  trust — Priority, — A  fund  was 
carried  over  to  the  separate  account  of  the  defendant 
in  an  administration  action,  and  her  issue,  with  a 
direction  to  pay  the  dividends  to  the  defendant 
for  life,  and  the  defendant  mortgaged  her  interest 

•  under  the  order  to  persons  who  had  obtained  stop 
orders.     It  was  afterwards  discovered  that  when 

:  the  order  waa  made  the  defendant  was  jointlv 
liable  with  the  testator  for  a  breach  of  trust,  which 
had  been  made  good  out  of  the  testator's  estate. 
The  plaintiff,  a  iSneficiary,  sought  to  obtain  contri- 
bution from  the  defendant  to  the  extent  of  a  moiety 
■of  the  liability,  and  to  have  this  claim  satisfied  out 

'  of  the  funds  carried  over  to  the  separate  account 

.  notwithstanding  the  stop  orders. 

Held,  that  as  between  the  plaintiff  and  the  in- 
cumbrancers the  matter  was  res  judicata,  and  that  the 

.  Incumbraaicers  were  entitled  to  rely  on  the  order 
releasing  l^e  fund  in  question  from  the  general 
questions  in  the  action,  and  that  under  the  order 
uie  defendant  had  a  dear  title,  and  the  incum- 

.T)rancers  were  entitled  to  priority. — In  re  Eyton, 
BaHlett  v.  Charles,  CH.D.  CHI.,  J.  135—45  Ch.  B. 
458 ;  59  L.  J.  Ch.  733 ;  63  L.  T.  336. 


cannot  be  held  equivalent  to  an  assignment  j^ro  tanto 
so  as  to  give  the  volunteer  claiming  thereunder 
priority  as  against  creditors  for  value. 

Donaldson  Y,  Donaldson,  2  W.  R.  691,  Kay,  711, 
discussed. — In  re  Karl  of  Lucan,  HardimjeY,  Cobden, 
CH.D.  CHI.,  J.  90—45  Ch.  D.  470;  60  L.  J.  Ch. 
40;  63L.  T.  538. 

See  also  Executor  ;  Practice  (Ireland),  13, 17. 
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GRANT    of.— See    Probate, 


9.  Voluntary    charge — Equitable 


Di" 


ry    charge — JLquitabie    feversioiiQy, 
terest — No  assiynment  of  fund — Creditors  far*   \  V 
Volunteer — Priority, — A  mere  voluntary  c^^v^^'^^*i 
jan  equitable  reversionary  interest,  althoug-k  ^g0  ^ 
with  covenants  for  payment  and  further  ^  ^U^t^*^ 


0^ 


ADMIR.xLTY  :— 

1.  Practice — Collision — Delay  in  instituting  action 
in  xeui— -Maritime  lien — Change  of  intentstr— Statute 
of  Limitations — Interest  an  damages, — In  1878  a  col- 
lision occurred  in  the  North  Sea  between  a  Nor- 
wegian steamer  and  a  British  vessel,  in  which  the 
latter  simk.  The  name  and  place  of  business  of  the 
Norwegian  company  owning  the  steamer  were 
known  to  the  owners  of  the  British  vessel,  and  for 
one  or  more  days,  on  forty-seven  occasions  during 
the  following  eleven  years,  the  Norwegian  steamer 
put  into  ports  in  the  United  Kingdom.  During  the 
same  period  there  were  changes  in  the  capital  and 
in  the  shareholders  of  the  Norwegian  company. 

In  1889  the  plaintiffs,  the  owners  of  the  British 
vessel,  instituted  an  action  in  rem  against  the  Nor- 
wegian steamer.  The  owners  of  the  Norwegian 
steamer,  as  defendants,  pleaded,  in  bar  of  the 
action,  that  the  claim  of  the  plaintiffs,  their  rights 
(if  any),  and  their  maritime  lien  (if  acqidred)  had 
been  lost  by  laches,  and  that  it  would  be  otherwise 
inequitable  to  allow  the  action  to  proceed,  as  there 
had  been  changes  of  interest  in  the  ownership  of 
the  steamer,  the  rights  of  third  parties  had  inter- 
vened, and  the  greater  part  of  the  crew  of  the 
steamer  were  not  now  available  to  give  evidence. 

Held,  that  the  plaintiffs  were  entitled  to  prosecute 
their  claim  for  damages,  for  in  each  case  the  par- 
ticulars and  circumstances  must  bo  looked  at  to  see 
whether  it  would  be  inequitable  to  entertain  the 
suit,  considering  the  perioa  of  time  that  had  elapsed 
since  the  collision,  the  opportunities  of  arresting  the 
vessel,  the  loss  of  witnesses,  the  loss  of  evidence, 
and  the  change  of  property,  and  in  this  case, 
though  the  defendants  would  be  entitled  to  every 
presumption  which  could  fairly  be  made  in  their 
favour  by  reason  of  the  absence  of  any  witness,  the 
defendants  had  failed  to  show  that  the  merits  could 
not  be  gone  into. 

The  action  was  subsequently  compromised  on  the 
terms  that  the  defendants  should  pay  to  the  plain- 
tiffs one-half  of  the  damages  proceeded  for.  In 
assessing  such  damages  uie  registrar  awarded 
interest  on  the  amount  at  four  per  cent,  from  the 
time  the  British  vessel  would  probably  have  reached 
her  destination  (May  1,  1878)  until  payment. 

On  objection  to  the  registrar's  report,  on  the 
ground  that  no  interest  was  due  at  all  on  an 
amount  which  had  not  been  ascertained  until  the 
institution  of  the  action,  or  that  no  interest  was  due 
imder  the  circumstances  of  this  case,  as  no  daim 
had  been  made  for  eleven  years,  or  that  the  interest 
should  be  limited  to  six  years  by  analogy  to  the 
Statute  of  Limitations, 

Held,  that  the  interest  was  properly  awai'ded  for 
the  whole  period  according  to  the  practice  in 
admiralty.— r/ic  Kong  Magnus,  P.D.  &  A.D.— [1891] 
P.  223  ;  63  L.  T.  715. 

2.  Practice — Costs — Collision — High  Court — County 
court — County  Courts  Admiralty  Jurisdiction  Acty 
1868  (31  <fe  32  Vict,  c.  71),  ss,  3  and  9.— Where  suc- 
cessful plaintiffs  in  a  collision  action  in  the  High 
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Court  recovered  less  than  £300  they  were  allowed 
no  costs,  although  they  claimed  more  than  the 
county  court  limit. — The  Herald^  p.d.  &  a.d. — 63 
L.  T.  324. 

3.  Practice — Costa — CoUiaiati — High  court — County 
court — County  Courts   Admiralty  Jurisdiction  Ady 

1868  (31  &  32  Vict.  c.  71),  s.  3,  sub-section  3;  s.  9. 
— In  the  absence  of  special  circumstances  justifying 
proceedings  in  the  Admiralty  Division  of  the  High 
Court,  a  plaintiff  will  not  be  allowed  costs  when, 
in  an  action  of  damage  by  collision,  although  he 
claims  more,  he  does  not  recover  an  amount  exceed- 
ing £300,  that  being  the  Hmit  of  the  county  court 
jurisdiction  imder  section  3,  sub-section  3,  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868 
(31  &  3a  Vict.  c.  11).— The  Asia,  P.D.  &  A.D.— 
[1891]  P.  121 ;  60  L.  J.  P.  D.  &  A.  38  ;  64  L.  T: 
327. 

4.  Practice — Costs — Damage  to  ship — Negligence  of 
dock  official — County  Courts  Admiralty  Jurisdiction 
Act,  1868  (31  &  32  Vict.  c.  71), '«.  Z— County 
Courts    Admiralty    Jurisdictio7i    Amendment     Act, 

1869  (32  &  33  Vict.  c.  51),  s.  4.  —  By 
the  County  Courts  Admiralty  Jurisdiction  Act, 
1868  (31  &  32  Vict.  c.  71),  s.  3,  "Any  county 
court  having  admiralty  jurisdiction  shall  have 
jurisdiction  to  try  the  following  causes  ...  (3) 
as  to  any  claim  for  damage  ...  by  collision 
.  .  .  in  which  the  amount  claimed  does  not 
exceed  three  hundred  pounds." 

By  the  County  Courts  Admiralty  Jurisdiction 
Amendment  Act,  1869  (32  &  33  Vict.  c.  51),  s.  4, 
"  The  third  section  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  shall  extend  and  apply  to 
all  claims  for  damage  to  ships  whether  by  collision 
or  otherwise,  when  the  amoimt  claimed  does  not 
exceed  three  hundred  pounds." 

The  plaintiffs  brought  an  action  in  personam  in 
the  Probate,  Divorce,  and  Admiralty  Division 
(Admiralty)  of  the  ELigh  Court  of  Justice  against 
a  dock  company  for  injuries  to  the  amount  of 
£221 4s.  6d.  to  their  steamship  by  a  collision  with 
the  dock  waU,  occasioned  by  tne  negligence  of  the 
servants  of  the  dock  company.  The  court  found 
the  dock  company  liable,  and  on  the  application  of 
the  defendants  to  disallow  the  costs  of  the 
action, 

Held,  that  the  plaintiffs  must  be  refused  the 
costs  of  the  action,  as  it  fell  within  the  words  of 
section  4  of  the  County  Courts  Admiralty  Jurisdic- 
tion Act,  1869,  and  therefore  might  have  been 
brought  in  a  county  court  exercising  admiralty 
jurisdiction. — Turner  v.  Mersey  Docks  and  Harbour 
Board,  The  Zeta,  P.D.  &  A.D.— [1891]  P.  216. 

5.  Practice — Default — Action  in  rem — Judgment — 
Registrar  and  merchants. — In  a  default  action  in 
rem  the  Admiralty  Court  will  not  before  judgment 
refer  the  plaintiffs  claim  to  the  registrar  for  assess- 
ment.—T/ie  Titia,  r.D.  &  A.D.— 64  L.  T.  148. 

6.  Practice — Evidence — Matters  of  nautical  skill — 
Damage  to  cargo — Screw  alley — Trinity  Masters. — 
In  admiralty  actions,  where  the  court  is  assisted  by 
nautical  assessors,  evidence  as  to  matters  of  nauticid 
skill  and  knowledge  is  not  admissible,  and  hence, 
where  in  a  damage  to  cargo  action  the  judge  found 
on  the  advice  of  his  assessors  that  all  screw  alleys, 
however  well  made,  may  emit  smells  which  may 
damage  sensitive  cargo  stowed  in  the  vicinity,  the 
Court  of  Appeal,  beiuf  assisted  by  assessors, 
refused  to  allow  the  appellants,  the  shipowners,  at 
the  hearing  of  the  appeal,  to  call  evidence  to  show 
that  the  particular  screw  alley  did  not  emit  a  smell, 
on  the  ground  that  it  was  a  question  of  nautical 


skill  about  which  evidence  could  not  be  ghren.— 
The  Assyrian,  C.A.— 63  L.  T.  91. 

7.  Practice — Evidence — Transcript  of  ahorthafd 
notes  of  evidence  taken  before  examiner— -Incorrtd 
transcript — Application  to  take  transcript  off  the  fie^ 
— In  an  admiralty  action  the  transcript  of  theslioii- 
hand  notes  of  the  evidence  of  witnesses  directed  to 
be  examined  before  an  examiner  becomes,  on  being' 
filed  in  the  registry,  evidence  in  the  cause,  aad  sndi 
transcript  cannot  be  taken  off  the  file  without  m 
order  of  the  court. 

Accordingly,  in  a  case  where  the  transcript  of 
the  shorthand  notes  of  the  evidence  of  a  witoes 
examined  before  an  examiner  was  shown  to  be  in- 
correct, the  judge  in  court  granted  a  motion  oider* 
ing  the  transcript  to  be  taken  off  the  file  and  n* 
turned  to  the  examiner  for  amendment. — The  Knvth 
ford,  P.D.  &  A.D.  559— [1891]  P.  219;  64L.T.352, 

8.  Pra^ice — Solicitor's  undertaking — Appeojwwt^ 
Attachment — Ord.  9,  rr.  1  and  10. — ^Where  in  a 
collision  action  in  rem  solicitors  for  the  defendantft 
accept  service  of  the  writ  and  indorse  it  witii  the 
woros,  "  We  accept  service  on  behalf  of  the  defend- 
ants, the  owners  of  The  A.,  and  undertake  to  put  in 
bail  in  a  sum  not  exceeding  the  value  of  the  said 
barque  ^.,"  and  in  consequence  of  their  authoiiiy 
being  withdrawn  by  the  defendants  they  do  not 
enter  an  appearance,  they  do  not  thereby  oomndt  a 
breach  of  their  undertakmg  so  as  to  render  them- 
selves liable  to  attachment,  inasmuch  as  they  have 
never  expressly  undertaken  to  appear. — The  Ama 
and  Bertha,  P.D.  &  A.D.— 64  L.  T.  332. 

9.  Practice — Writ — Service  of  notice  of  wriievtof 
jurisdiction — Salvage — Action  in  personam— fore*^ 
owners  of  cargo — **  Necessary  and  proper  parties  to  tk 
action  " — Rules  of  the  Supreme  Court,  1883,  ord.  II, 
r.  1  (g). — In  a  suit  of  salvage  in  personam  brondit 
against  the  owners  of  a  ship  and  the  owners  of  ber 
cargo,  where  it  appeared  that  the  owners  of  tbe 
cargo  were  foreign  subjects  residfflit  without  tk 
junsdiction,  the  court  being  of  opinion  that  tbe 
owners  of  the  cargo  were  necessary  and  pro^ 
parties  to  the  suit,  and  that  the  suit  had  bem 
properly  brought  against  the  owners  of  the  ship 
properly  served  within  the  jurisdiction,  refused  to 
set  aside  an  order  allowing  service  of  notioe  of  tie 
writ  of  summons  to  be  given  to  the  ownere  of  th» 
cargo  out  of  the  jiuisdiction,  under  sub-section  g  d 
ord.  11,  r.  1,  of  the  Rules  of  the  Supreme  Cooii 
1883,  notwithstanding  that  the  salved  cargo  hid 
never  been  within  the  territorial  jurisdiction  of  tla 
court.— r/je  Elton,  p.d.  &  a.d.  703— [1891]  P.  265; 
60  L.  J.  P.  D.  &  A.  69. 

See  also  County  Court,  1,  2. 

ADULTERATION:— 

1.  Sale  of  Food  and  Drugs  Act,  1875  (38  <i*  39  Vvi, 
c.  63),  6S.  6,  25 — Sale  by  servant  on  behalf  of  maskr-^ 
Information  against  servant. — An  information  ftr 
selling  food  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded,  under  section  6  d 
the  Sale  of  Food  and  Drugs  Act,  1875,  may  pro- 
perly be  laid  against  a  person  who  merely  sells  as « 
servant  on  behalf  of  his  master ;  and  such  serrvit, 
not  having  himself  purchased  the  article,  cannot 
rely  for  his  defence  on  section  25. — Hittchiu  v.  //iW- 
marsh,  q.b.d.  607— [1891]  2  Q.  B.  181. 

2.  Sale  of  Food  and  Drugs  Act,  1875  (38  «fe  » 
Vict.  c.  63),  s.  9— Sale  of  Food  and  Drugs  AH,  187^ 
(42  ik  43  Vict.  c.  30),  s.  '•i— Separate  \nformati<M- 
Adulteration  of  milk — Daily  supply  of  milk  under  a 
contract — Samples  taken  from  separate  cans — Septraif 
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infarmatton8  in  reaped  of  samples  found  to  he  aduU 
,  teraied— Evidence  as  to  other  samples — Effect  of  con- 
tract.— ^The  appellant  entered  into  a  contract  with 
the  guardians  of  a  union  to  furnish  a  daily  supply 
of  milk  at  a  certain  price ;  the  milk  was  to  be  tested 
on  each  delivery,  and  a  reduction  was  to  be  made 
in  the  price  if  there  should  be  less  than  a  certain 
proportion  of  cream.  An  inspector  of  weights  and 
measures,  acting  under  section  3  of  the  Sale  of  Food 
and  Drugs  Act,  1879,  procured  a  sample  from  each 
of  &ve  cans  in  which  the  daily  supply  was  being 
delivered.  Two  of  the  samples  being  found  to  be 
deficient  in  cream,  two  separate  informations  were 
laid  against  the  appellant  under  section  9  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  one  in  respect  of 
each  of  the  two  samples. 

^  Held,  that  it  was  right  to  lay  separate  informa- 
tions ;  that  the  inspector  was  justified  in  taking 
separate  samples ;  that  the  justices  were  justified 
in  rejecting  evidence  as  to  the  three  other  samples ; 
and  that,  notwithstanding  the  contract,  an  offence 
had  been  committed  against  the  statute. — Fecitt  v. 
Walsh,  Q.B.D.  525— [1891]  2  a  B.  304 ;  60  L.  J. 
M.  C.  143. 

3.  SaU  of  Food  and  Drugs  Act,  1875(38  &  39  Vict, 
c.  63),  ss,  6,  25 — Written  loarranty — Contract  to 
supply  milk  for  fixed  period— Label  on  can, — The 
a|)pellants  bought  milk  under  a  written  contract 
with  a  vendor  for  a  supply  of  milk  to  them  for  six 
months,  the  vendor  by  the  contract  warranting  each 
and  every  supply  of  milk  to  be  delivered  un&  the 
contract  to  be  pure,  genuine,  and  new  milk,  unadul- 
terated, and  with  all  its  cream  on.  The  milk  was 
delivered  at  the  railway  terminus  in  cans,  each  can 
with  a  label  stating  that  the  milk  was  warranted 
genuine  new  milk  with  all  its  cream  on. 

Held,  that  this  was  a  warranty  within  the  mean- 
ing of  section  25  of  the  Food  and  Drugs  Act,  1875, 
and  protected  the  appellants. — Farmers  and  Cleve- 
land Dairy  Co,  v.  Stevenson,  q.b.d. — 60  L.  J.  M.  C. 
70 ;  63  L.  T.  776. 

ADVANCEMENT.— See  Will,  1. 

AGENT-GENERAL    of    COLONIAL     GOVERN- 
MENT.—See  Jurisdiction. 

AGRICULTURAL  HOLDINGS  ACT. -See  Land- 
lord AND  Tenant,  1. 

AIR.— See  Easement,  1. 

ANIMALS,    CRUELTY   to.  —  See    Cruelty    to 

Animals. 

ANNUITY.— See  Will,  3,  4,  5. 

APPORTIONMENT  :— 

1.  Tenant  for  life  and  remainderman — Deficiency 
in  mortgage  security — Interest  in  arrear, — Money  in 
settlement  was  invested  by  trustees  on  a  mort- 
gage. The  interest  fell  into  arrear,  and  a  receiver 
was  appointed  over  the  lands,  pending  sale.  In  the 
opinion  of  the  court  the  security  was  likely  to 
prove  deficient. 

The  tenant  for  life  having  died, 

Held,  that  the  moneys  brought  in  by  the  receiver 
should  be  apportioned  between  the  representatives 
of  the  tenant  for  life  of  the  settled  money  and  the 
persons  entitled  in  remainder,  in  the  proportion 
which  the  arrears  of  interest  at  the  death  of  the 
tenant  for  life  and  the  amount  due  for  principal 
and  interest  on  the  mortgage  since  his  death  bore  to 
one  another.— /w  re  AncketilVs  Estate,  L.J.  (Ir.) — 
27  L.  R.  Ir.  331. 

2.  Teiwknt  for  life  and  remainderman — Power  of 
appointment  over  reversionary  fund  subject  to  settle- 


ment— Appointment  of  fund  as  part  of  appointor's 
residuary  estate — Time  of  falling  into  residue, — By  a- 
settlement  made  in  1815,  A.,  on  the  marriage  of  his 
son,  settled  two  several  sums  of  £10,000  upon  trusta 
for  the  son  for  life,  and  after  the  son's  decesise  for 
the  son's  wife  for  life,  and  in  default  of  issue  of  the- 
maniage  as  A.  should  by  deed,  will,  or  codicil 
referrii^g  to  the  settlement,  appoint.  By  his  will  in 
1832  (not  referring  to  the  settlement)  A.  directed 
that  his  residuary  personal  estate,  or  the  produce 
thereof,  should  be  mvested  and  held  upon  trust  for 
his  son  for  life,  and,  in  default  of  issue  of  the  son, 
for  A.'s  daughters  and  their  children,  the  daughters 
taking  life  interests.  By  a  codicdl  in  1833  A. 
appointed  that  the  two  several  sums  of  £10,000 
mentioned  in  the  settlement  should  form  part  of 
his  residuary  personal  estate,  and  be  paid  to  hia 
executors  and  trustees  accordingly.  A.  died  in 
1834 ;  the  son  in  1850  without  having  had  issue ; 
and  ^e  son's  wife  in  1889.  At  her  death  a  sum  of 
£25,400  Consols  represented  the  two  sums  of 
£10,000. 

Held,  that,  on  the  true  construction  of  the 
codidl,  the  two  several  sums  of  £10,000  only 
became  a  part  of  the  testator's  estate  when  the 
amoimt  became  payable  to  his  executors  and 
trustees,  and  not  l^fore,  and  therefore  there  was  no 
question  of  apportionment. 

Decision  of  Kay,  J.  (62  L.  T.  Rep.  N.  S.  216), 
reversed. — In  re  Flower,  Matheson  v.  Goodwyn,  C.A. 
—63  L.  T.  201. 

3.  TenardfoT  life  and  remainderman — Trust  fund 
— Will — Insufficient  assets, — A  trust  fund  beine  in- 
sufficient to  pay  the  arrears  of  income  and  the 
corpus  in  full. 

Held,  that  the  total  amount  of  income  and  capital 
actually  received  in  respect  of  the  trust  estate  must 
be  divided  between  l£e  tenant  for  life  and  the 
remaindermen  in  the  proportion  of  the  two  sums 
which  they  would  have  respectively  received  if  the 
fund  had  been  sufficient  to  pay  them  in  full ;  the 
tenant  for  life  giving  credit  for  the  amount  of 
income  actually  received  by  her. — In  re  Foster, 
Llw/d  V.  Carr,  CH.D.  KAY,  J.  31—45  Ch.  D.  629 ; 
60  L.  J.  Ch.  175 ;  63  L.  T.  443. 

APPRENTICE  :— 

1.  Corporation — Contract  of  apprenticeship  to  — 
Industrial  aiid  Provident  Societies  Act,  1876  (39  <k  40 
Vict,  c,  45),  s,  11,  sub-section  12  (a) — 5  Eliz,  c,  4 — 
54  Geo,  3,  c,  96,  s,  2. — A  trading  corporation  regis- 
tered under  the  Industrial  and  Provident  Societies 
Act,  1876,  can  enter  into  a  legal  and  binding  con- 
tract of  apprenticeship. — Burnley  Equitable  Co- 
operative and  Industrial  Society  {Limited)  v.  Casson, 
Q.B.D.  124— [1891]  1  Q.  B.  75 ;  60  L.  J.  M.  C.  59 ; 
63  L.  T.  652. 

2.  Covenant  by  infant — Deed  of  apprenticeship- 
Liability  of  infant  to  be  sued  after  age  on  the  covenant 
— Necessaries — Education, — An  action  can  be  main- 
tained against  an  apprentice  upon  a  bond  entered 
into  by  him  when  an  infant,  provided  that  the  bond 
was  a  single  bond,  and  that  &e  plaintiff  shows  that 
the  consideration  under  the  bond  was  for  the  sui 
of  necessaries,  that  necessaries  were  so  supplj 
and  that  the  charge  for  the  same  was  reasonable 
and  proper. 

Education  in  a  trade  may  be  a  ''  necessary"  for 
an  infant.— TTafter  v.  Everard,  C.A.  676— [1891]  2 
Q.  B.  369. 

3.  Felony  by  apprentice — Refusal  of  master  to  carry 
out  covenants  uiider  the  deed, — In  an  action  asainst 
a  master  for  a  breach  of  covenant  by  him,  under  an 
apprenticeship    deed,    in  refusing  to  continue  to 
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keep,  teacb,  and  maintain  an  apprentice,  the  defence 
went  to  prove  that  the  apprentice  was  an  habitual 
thief. 

Held,  that  this  was  a  good  defence,  on  the  ground 
that  the  master  impliedly  covenanted  to  teach  the 
apprentice  how  to  carry  on  the  particular  trade 
honestly,  and  that  the  apprentice,  by  becoming  an 
habitual  thief,  had  rendered  the  fulfilment  of  such 
a  covenant  impossible  by  his  own  default,— ^Learoyd 
V.  Brook,  Q.B.D.  480— [1891]  1  Q.  B.  431 ;  60  L.  J. 
Q.  B.  373 ;  64  L.  T.  458. 

4.  Validity  of  apprenticeship  deed — Covenant  to 
9erve — Negative  covenant —  Validity  of  deed. — A  deed 
of  apprenticeship,  whereby  an  infant  apprentice  is 
bound  for  a  term  not  to  accept  employment  except 
from  the  master  or  with  his  consent,  and  which 
contcdns  no  co-relative  covenant  by  the  master  to 
provide  employment  for  the  apprentice,  and  which 
may  be  terminated  by  the  master  only,  is  invalid, 
as  being  unreasonable  and  not  for  the  bcmefit  of  the 
infant. — Be  Francesco  v.  Barnum,  CH.D.  FRY,  L.J. 
5—45  Ch.  D.  430 ;  60  L.  J.  Ch.  63 ;  63  L,  T.  438. 

AEBITRATION  :— 

1.  Costs — Poiuer  of  arbitrator  to  award  costs — Sub- 
mission before,  arbitration  after,  the  Ist  of  January, 
1890 — Submission  silent  as  to  costs — Arbitration 
AH,  1889  (52  *  53  Vict,  c.  49),  ss,  2,  25.  — 
Where  an  arbitration  took  place  after  the  com- 
mencement of  the  Arbitration  Act,  1889,  pursuant 
to  a  submission  which  had  been  entered  into 
before  the  commencement  of  that  Act,  and  which 
contained  no  power  to  the  arbitrator  to  deal  with 
the  costs  of  the  reference  and  award. 

Held,  that  the  combined  effect  of  sections  2  and 
25  of  the  Act  was  to  give  the  arbitrator  power  to 
deal  with  them. — In  re  Williams  and  Stejmey,  C.A. 
533— [1891]  2  a  B.  257. 

2.  Costs — Verdict  in  pursuance  of  an  award — 
Powers  of  court  and  taxing  master.  —  Where 
by  a  consent  decree  arbitrators  were  directed  to 
return  a  general  award  on  the  whole  declaration 
for.  a  sum  certain,  and  such  award  was  thereby 
directed  to  be  entered  as  a  verdict  whereon  final 
judgment  might  be  signed,  and  costs  of  the  action, 
reference,  and  award  were  directed  to  follow  the 
verdict  so  entered. 

Held,  that,  the  appellants  having  thereunder 
obtained  a  verdict  for  a  portion  of  the  sum  claimed 
by  them,  which  verdict  carried  costs  as  above 
directed,  the  court  could  not  give  the  respondent 
a  verdict  for  the  residue  of  the  sum  claimed,  and 
then  delegate  to  the  taxing  master  the  duty  of 
ascertaining,  by  the  evidence  of  the  arbitratoi-s  and 
others,  as  to  what  part  of  the  appellants'  claim  the 
respondent  had  succeeded  with  a  view  to  the  appor- 
tionment of  costs. 

Held,  further,  that  such  evidence  would  be 
inadmissible  as  tending  to  explain  or  contradict  the 
award. 

Duke  of  Buccleuch  v.  Metropolitan  Bmird  of 
Works,  L.  R.  1  H.  L.  418,  iolloyved.—O'Boiirke  v. 
The  Commissioner  for  Railways,  P.C. — 15  App.  Cas. 
4i71 ;  59  L.  J.  P.  C.  72  ;  63  L.  T.  66. 

3.  Setting  aside  award — Action — Order  of  reference 
hy  consent  of  *'  all  matters  indifference  " — Jurisdiction 
of  court^Arbitration  Act,  1889  (52  &  53  Vict,  c,  49), 
ss.  14,  15. — An  action  having  been  brought  to  re- 
cover certain  instalments  due  in  respect  of  work 
done  under  a  contract,  upon  an  application  for 
judgment  under  order  14,  other  instalments  having 
become  payable  under  the  contract,  an  order  was 
made  by  consent  that  '*all  matters  in  difference 


between  the  parties"  should  be  referred  to  the 
award  of  an  arbitrator. 

The  arbitrator  having  made  his  award,  the  de- 
fendants moved  to  set  it  aside,  contendmg  fiist, 
imder  section  15  of  the  Arbitration  Act,  1889,  tiie 
award  was  equivalent  to  the  verdict  of  a  iuiy. 

Held,  by  uie  Queen's  Bench  Division,  that  eectioo 
15  did  not  affect  the  finality  of  an  award,  andthtf 
the  application  must  be  refused. 

Held,  by  the  Court  of  Appeal,  that  as  the  order 
of  reference  was  of  '*  all  matters  in  differeDct 
between  the  parties,''  section  15  was  not  appticaUe; 
and  the  award  could  not  be  set  aside  in  &e  sum 
way  as  the  verdict  of  a  jury. — Darlington  Way* 
and  Engineerinq  Co.  v.  Harding,  C.A.  167 — [1891]  1 
a  B.  245 ;  60  L.  J.  Q.  B.  110;  64  L.  T.  409. 

4.  Setting  aside  award — Misconduct — Admisiioii- 
Evidence— Arbitration  Act,  1889  (52  ft  53  Vid.ciB], 
8.  11  (2). — On  a  motion  to  set  aside  an  award,  on 
the  ground  of  the  misconduct  of  the  arbitrator,  it 
was  alleged  that  he  had  been  bribed.  The  only 
evidence  of  the  truth  of  this  allegation  addaoei  i 
the  hearing  was  that  of  witnesses  who  had  heud 
the  arbitrator  himself  admit  the  fact  in  a  convezM- 
tion,  at  which  R.  (the  other  party  to  the  arbitn- 
tion)  was  not  present. 

Held,  that  the  admission  was  not  sufficiently 
proved  to  enable  the  court  to  set  aside  the  award  v 
against  E. — In  re  Whiteley  and  Roberts,  CHA 
KEK.,  J.  248— [1891]  1  Ch.  bb>i ;  60  L.  J.  a 
149;  64  L.  T.  81. 

5.  Staying  proceedings — Application  to  stay  pro- 
ceedings on  counter-claim — Arbitration  -4rf,  18^9(52 
cfe  53  Vict.  c.  49),  «.  4 — **  Step  in  the  procecdit^.''- 
By  section  4  of  the  Arbitration  Act,  1889,  it  is  pro- 
vided that  *'  if  any  party  to  a  submission  .  .  . 
commences  any  legal  proceedings  in  auy  oout 
against  any  other  party  to  the  submission  in  respect 
of  any  matter  agreed  to  be  referred,  any  party  to 
such  legal  proceedings  may  at  any  time  after 
appearance,  and  before  delivering  any  pleadings,  or 
taking  any  other  steps  in  the  proceedings,  apply  to 
that  court  to  stay  the  proceedings. 

The  plaintiff  brought  an  action  for  work  done 
under  a  building  contract,  which  contained  i 
general  submission  to  arbitration  of  all  dispotes 
arising  out  of  the  contract.  The  defendant  counter 
claimed  for  damages  arising  out  of  breaches  of  tl» 
contract.  Subsequently  to  the  delivery  of  tl* 
counter-claim  the  defendant  took,  out  a  summooi 
for  directions  under  order  30  for  the  purpose  d 
obtaining  discovery  from  the  plaintiff.  On  the 
hearing  of  the  summons  the  plaintiff  applied  fo 
and  obtained,  under  rule  2  of  that  order,  leave  to 
administer  interrogatories  to  the  defendant.  H^ 
plaintiff  subsequently  discontinued  his  action,  ad 
proposed  to  refer  the  whole  matter  to  arbilratioiL 
and  upon  the  defendant  refusing  to  allow  tbe 
counter-claim  to  be  referred,  took  out  a  sonunoo 
under  section  4  of  the  Arbitration  Act,  1889,  to  stay 
the  proceedings  on  the  counter-claim, 

Held,  that  the  plaintiff's  application  for  leave  V 
.  administer  interrogatories  was  a  step  by  him  m  tbr 
proceedings,  and  ttiere  was,  consequently,  no  janf- 
diction  to  make  the  order. 

Semble,  that  the  delivery  of  a  counter-daim  » 
**  the  commencement  of  a  legal  proceeding"  ^rithai 
the  meaning  of  the  section. — Chappell  v.  Aortf. 
Q.B.D.— [1891]  2  Q.  B.  252 ;  60  L.  J.  a  B.  5«. 

6.  Submission  —  Breach  of  trarranty  —  Bight  i 
reject  goods — Invalid  atoard— Jurisdiction  of  orMr*'^ 
tors.—Q.  &  Co.,  on  the  31st  of  July,  1889,  cntertd 
into  a  contract  to  buy  from  B.,  "Vl.,  &  Co.  h^ 
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cases  of  turned  salmon.  The  contract  contained, 
amonest  other  things,  the  following  proTisions : 
'*  QnaLity  guaranteed  good  merchantable,  and  equal 
to  the  average  of  the  spring  pack  of  1889  season 
O.  B.  salmon,  at  22s.  i>er  case,  ex  quay  Liverpool. 
.  .  .  Usual  examination  for  customary  allow- 
ances and  general  broker's  conditions.  Any  dispute 
to  be  settl^  by  arbitration." 

On  the  3rd  of  April,  1890,  G.  &  Co.  wrote  to  the 
agents  of  B.,  W.,  &  Co.  that  they  did  not  consider 
the  tender  (as  per  samples  examined)  equal  to  con- 
tract guarantee,  and  therefore  must  caU  for 
arbitration.  An  arbitrator  was  appointed  on  each 
■side,  and  the  parties  went  to  ait>itration.  The 
arbitrators'  award  was  dated  the  11th  of  April, 
1890,  and  was,  so  far  as  is  material,  as  follows: 
"  That  the  buyers  accept  the  salmon,  and  that  the 
sellers  make  an  allowanco  to  the  buyers  of  one 
shilling  and  sixpence  per  case."  The  arbitrators, 
according  to  their  evidence,  had  proceeded  on  the 
understtuading  that  they  were  not  merely  to  find 
'whether  the  salmon  was  inferior  in  quality,  but,  if 
they  found  it  was  so,  were  to  decide  whether  it 
should  be  rejected  or  not.  G.  &  Co.  moved  to 
restrain  B.,  W.,  &  Co.  from  proceeding  to  enforce 
the  award,  and  also  that  the  award  might  be  set 
aside  or  remitted  to  the  arbitrators  for  reconsidera- 
tion. 

Held,  that  the  submission  extended  to  nothing 
except  the  question  whether  the  goods  were  up  to 
guarantee,  and  that,  if  the  goods  were  not  of  the 
guaranteed  quality,  the  buyers  were  entitled  to 
reject  them,  the  sale  not  being  of  specific  eoods ; 
that  the  arbitrators  had  exceeded  their  jurisdiction 
in  dealing  with  a  question  not  submitted  to  them ; 
and  that  the  matter  must  be  referred  back  to  them. 

Decision  of  Kay,  J.  (63  L.  T.  97),  aflarmed.— /n  re 
Green  cfc  Co.  and  BaJfoar,  Williamson^  <fc  Go,y  C.A. — 
63  li.  T.  325. 

7.  Submission — Power  of  court  to  compel  appoint- 
ment of  arbitrator— 9  <fc  liijVill.  3,  c.  15,  «.  1—3  cfe  4 
IVtll.  4,  c.  42,  8,  39—52  cfe  53  Vict,  c.  49.— An  agree- 
ment to  refer  disputes  to  arbitration  contained  a 
provision  that  the  matters  in  dispute  should  be 
referred  to  three  arbitrators,  one  to  be  appointed 
hy  each  of  the  parties,  and  the  third  by  the  two  so 
appointed.  A  dispute  having  arisen,  one  of  the 
parties  refused  to  appoint  an  arbitrator. 

Held,  that  the  court  had  no  power  to  compel  him 
to  do  so. — la  re  Smith  &  Service  and  Nelson  <fc  Sons, 
C.A.  117—25  Q.  B.  D.  545;  59  L.  J.  Q.  B.  533; 
63  L.  T.  475. 

See  also  Building  Society,  1 ;  Partnership,  1 ; 
Poor  Law,  3  ;  Scotch  Law,  1. 

.ARMY:- 

Pay  and  retiring  allowances — Royal  warrdnt — 
Secretary  of  State  for  War — Mandamus — Army  Act, 
1881  (44  (fe  45  Vict  c.  58),  «.  ISG,— A  mandamus  vnR 
not  lie  against  the  Secretary  of  State  for  War  to 
compel  him  to  carry  out  the  terms  of  a  royal  warrant 
regulating  the  pay  and  retiring  allowances  of  the 
officers  and  soldiers  of  the  army,  inasmuch  as  no 
legal  duty  in  relation  to  such  officers  and  soldiers  is 
uni>osed  upon  the  Secretary  of  State  either  by 
statute  or  by  common  law. — Beg,  v.  Secretary  of 
Btcde  f(/r  War,  C.A.— [1891]  2  Q.  B.  326;  60  L.  J. 
Q.  B.  457 ;  64  L.  T.  764. 

ABBEST  :— 

Jtewardfor — Information  leading  to  conviction  of 
offender — Publication  of  offer — Communication  of  in- 
formation, — On  the  29th  of  May  the  defendant  in- 
structed his  printers  to  print  handbills,  offering  a 


reward  of  £25  to  the  person  who  should  give  in- 
formation to  a  superintendent  of  police,  named 
Penn,  leading  to  the  conviction  of  the  perpetrator 
of  a  certain  crime.  The  plaintiff,  a  police  officer, 
on  the  same  morning,  before  the  instructions  to 
print  the  handbills  had  been  given  by  the  defendant, 
had  communicated  the  desired  information  to  a 
fellow  police  officer  named  Coppin,  with  instructions 
to  forward  it  to  Superintendent  Penn,  and  Coppin 
thereupon  communicated  the  information,  in  ac- 
cordance with  the  rules  of  the  force,  to  his  own 
immediate  superior  officer.  Inspector  Lennan,  who 
sent  it  on  the  same  evening  to  Superintendent  Penn, 
whom  it  reached  in  due  course  on  the  following 
morning,  the  30th  of  May,  after  the  time  when  the 
said  handbills  had  been  delivered  to  and  had  been 
distributed  by  him  to  the  neighbouring  police 
stations. 

Held,  that  the  plaintiff  was  entitled  to  the  reward, 
the  messengers,  Coppin  and  Lennan,  through  whom 
such  information  was  conveyed  to  Superintendent 
Penn  being  the  plaintiff's  agents  to  convey,  and 
not  Penn*s  agents  to  receive  the  said  message. — 
Gibbons  v.  Proctor,  Q.B.D.— 64  L.  T.  594. 

ASSAULT.— See  Divorce,  13,  14. 

ASSIGNMENT  of  DEBT  :— 

Assignment  subject  to  a  trust — Assignment  of  debts 
for  purpose  of  suing — Bight  of  assignee  to  sue— Judi- 
cature Act,  1873  (36  &  37  'Vict,  c.  66),  s,  25,  sub- 
section 6. — By  a  deed  made  between  the  plaintiff 
*  and  certain  creditors  of  the  defendant,  which  recited 
that  the  plaintiff  had  agreed  to  ta^e  an  assign- 
ment of  the  debts  due  from  the  defendant  to  the 
creditors  upon  the  terms  that  he  should  forthwith 
proceed  to  recover  the  same,  and,  upon  recovery, 
should  pay  to  the  creditors  respectively  the  amount 
of  their  debts,  or  such  part  thereof  as  might  have 
been  recovered,  the  creditors  assigned  the  debts  to 
the  plaintiff  absolutely.  Notice  of  the  assignment 
was  ^ven  to  the  defendant. 

Hdd,  that  this  was  an  *'  absolute  assimment  not 
purporting  to  be  by  way  of  charge  only "  within 
section  25,  sub-section  6,  of  the  Judicature  Act, 
1873,  and  that  the  plaintiff  was  entitled  to  maintain 
the  action.— Com/or^  v.  Betts,  C.A.  595— [1891]  1 
Q.  B.  737 ;  64  L.  T.  685. 

ATTACHMENT.— See   Admiralty,  8;    Solicitor, 
18. 

AXJCTIONEEE.— See  Trover. 

BAILMENT:— 

Jus  tertii — Bailor* s  title  assigned  to  third  party — 
Action  of  detinue  by  bailor — Bight  of  bailee  to  dispute 
bailor's  title, — The  defendants  sold  certain  copper  to 
the  plaintiffs,  but  continued  to  hold  it  as  ware- 
housemen for  them.  The  plaintiffs  sold  it  to  a 
third  party,  who  was  indebted  to  the  defendants. 
On  the  defendants  refusing  to  deliver  the  copper  to 
the  plaintiffs,  the  plaintiffs  brought  an  action 
against  them  for  wron&^ul  detention  of  the 
copper.  The  defendants  defended  the  action,  not 
by  authority  of  the  third  party,  but  on  their  own 
behalf. 

Held,  that  the  plaintiffs  were  entitied  to  recover 
from  the  defendants  the  copper  or  its  value. — Bogers 
V.  Lambert,  c.A.  114— [1891]  1  Q.  B.  318;  60  L.  J. 
Q.  B.  187 ;  64  L.  T.  406. 

BANKER:- 

1.  Overdraft — Compound  interest — Accounts  with 
half -yearly  rests — Security  for  fixed  sum — Inconsistent 
parol  agreement, — In  1879  S.  was  allowed  by  his 
Dank  to  overdraw  his  account  to  the  amount  of 
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£1,500  upon  an  agreement  that  the  account  was  to 
be  subject  to  all  charges  and  interest,  and  in  the 
event  of  his  death  such  interest  and  charge  were  to 
continue  until  the  account  was  paid  off.  In  18S0  S. 
obtained  a  further  advance  of  £6«500,  and  assigned 
a  mortgage  upon  his  estate  for  £5,000  to  the  bank, 
with  interest  at  four  per  cent.,  the  mortgagee  being 
paid  off.  The  deed  wbs  in  form  an  absolute  assign- 
ment of  the  mortgage  to  the  bank,  and  did  not 
show  the  existence  of  any  banking  account ;  but  it 
was  proved  that  the  assignment  was  intendel  as  a 
collateral  security  for  the  account  which  was  to  be 
overdrawn,  and  not  merely  for  the  £5,000.  Com- 
pound interest  at  the  bank  rate,  with  a  minimum 
of  five  per  cent.,  was  regularly  charged  unon  the 
overdraft  with  hcdf-yearly  rests,  and  paia  by  S. 
from  1880  until  his  death  in  1889,  accounts  being 
regpilarly  stated  and  settled  between  them.  At  his 
death  S.  had  overdrawn  to  the  amount  of  £6,100. 
In  a  suit  for  the  administration  of  the  estate  of 

Held,  (1)  that  by  the  agreement  compound  m- 
terest  must  be  paid  by  the  executors  of  S.  on  the 
balance  due  at  his  death;  (2)  that  the  assignment 
of  the  mortgage  for  £5,000  was  in  law  a  distinct 
transaction,  having  no  connection  with  the  banking 
account,  and  that  the  inconsistent  parol  agreement 
could  not  alter  or  contradict  the  l^al  effect  of  the 
deed;  (3)  that  as  accounts  were  regularlv  stated 
and  settled  by  S.  with  full  means  of  knowledge  of 
his  rights,  and  as  the  bank  might  have  dosed  the 
account  if  S.  had  insisted  on  these  rights,  it  would  ^ . 
be  inequitable  to  allow  the  executors  to  open  the  " 
settled  transactions. 

Held,  further,  that  an  account  should  be  taken 
to  ascertain  the  minimimi  sum  to  the  debit  of  S.  at 
any  time  after  the  assignment  of  this  mortgage, 
and  that  this  sum,  if  not  more  than  £5,000,  should 
be  treated  as  the  principal  sum  due  on  the  security 
at  the  date  of  the  last  settlement,  and  that  interest 
at  four  per  cent,  should  be  calculated  on  it  till  pay- 
ment.— Stewart  v.  Steioart^  M.K.  (Ir.) — 27  L,  R.  t. 
351. 

2.  Ovei'draft  —  Current  account  —  Promoters  of 
exhibition — Limited  company, — The  promoters  of  an 
exhibition  opened  an  account  at  a  bank  in  the  name 
of  the  eidiibition.  The  exhibition  was  subsequently 
incorporated  as  a  limited  company,  and  a  copy  of 
the  articles  of  association  was  left  with  the  bank. 
The  account  was  kept  under  the  same  title  as  before, 
and  the  cheques  drawn  in  the  same  names  as  before. 
The  exhibition  having  been  ordered  to  be  wound 
up,  the  bank  sued  the  promoters  to  recover  an  over- 
draft. 

Held,  that  imder  the  circumstances  of  the  case 
the  bank  never  contemplated  the  personal  liability 
of  the  promoters,  ana  did  not  look  upon  them 
personally  as  their  customers,  and  that  therefore  the 
promoters  were  not  liable. — Coutts  &  Co.  v.  Irish 
Exhibition  in  London,  CH.D.  KEK.,  J.— 63  L.  T.  489. 

See  aho  Bankruptcy,  11 ;  Bill  of  Exchajjge, 
2;  Cheque;  Negotiable  Instrument. 

BANKRUPTCY  :— 

Act  of  Bankruptcy — 
1.  Assiynment  of  wlwie  of  property — Mortgage  to 
secure  further  advances — Ship — Fraudulent  preference 
—Bankruptcy  Ad,  1883  (46  tt-  47  Vict  c.  52).  ss,  4, 
43,  48,  49. — A  mortgagor  who  conveys  all  his  pro- 
perty with  the  main  object  of  securing  further 
advances,  does  not  thereby  commit  an  act  of  bank- 
ruptcy, even  though  the  mortgage  also  secures  a 
paist  debt  due  from  the  mortgagor  to  the  mort- 


Where  under  a  mortgage  of  a  ship  to  seoro 
further  advances,  an  advance  is  made  on  the  date 
of  a  receiving  order  against  the  mortgagor,  who  is 
subsequently  adjudicated  bankrupt  in  respect  d 
acts  of  bankruptcy  committed  prior  to  the  execodm 
of  the  mortgage,  the  mortgagee  is  entitled,  under 
section  49  of  the  Bankruptcy  Act,  1883,  as  agsmrt 
the  trustee  in  bankruptcy,  to  recover  such  adTsnoe, 
where  before  the  date  of  the  receiving  order  thete 
was  an  existing  contract  between  mortgagor  >od 
mortgagee  to  make  further  advances  and  a  poath^ 
promise  by  the  mortgagee  to  make  this  gped& 
advance. 

A.  mortfi^ed  his  shares  in  a  ship  to  B.,  to  seeoie 
further  stances,  and  also  a  small  past  deUdv 
from  A.  to  B.  Prior  to  the  mortgage,  A.  had  gob-  . 
mitted  acts  of  bankruptcy  in  respect  of  iHiicli  b 
was  subsequently  to  the  date  of  the  moitgige 
admdicated  bankrupt.  B.  had  no  notice  or  know- 
ledge of  the  acts  of  bankruptcy,  and  made  advuos 
to  enable  A.  to  carry  on  his  business.  On  the  dife 
of  the  receiving  order,  B.  made  A.  an  advuioe  d 
£250  in  consequence  of  a  prior  agreement  hetweci 
them  to  make  future  advances,  and  a  positive  pro- 
mise to  advance  this  specific  sum.  In  an  action  ly 
B.  to  establish  the  validity  of  his  mortgage  and 
recover  against  the  respondent  the  amomit  of  hs 
loans. 

Held,  that  the  mortgage  was  valid,  and  that  B. 
was  entitled,  as  against  the  trustee  in  bankrapter, 
to  recover  not  only  all  advances  prior  to  the  die  of 
the  receiving  order,  but  also  the  advance  of  £230 
made  on  the  date  of  the  receiving  order,  as  it  to 
made  in  consequence  of  the  contract  and  promiv 
made  before  the  date  of  the  receiving  order.— 1*^ 
Thames,  P.D.  &  A.D.— 63  L.  T.  353. 

2.  Bankruptcy  notict  —  Final  judgment  —  Bask- 
ruptcy  Act,  1883  (46  &  47  Vict,  c.  52),  s.  4.-0nthe 
17th  of  April,  1888,  an  order  was  made  in  the 
Chancery  Division  that  a  certain  investment  aade 
by  P.  and  T.,  trustees  under  a  settlement,  wis  & 
breach  of  trust,  and  P.  and  T.  were  ordered  to  w 
the  moneys  represented  by  the  investment.  1» 
their  own  taxed  charges  and  expenses,  into  awit 
It  was  further  ordered  that  T.  was  entitled  to 
indenmity  from  P.  with  costs.  The  amount  of  sodi 
indenmity  was  fixed  by  an  order  made  on  the  15th 
of  July,  and,  on  nonpayment,  application  was  made 
for  leave  to  issue  a  baioJcruptcy  notice  for  the  sane 
against  P.  The  registrar  refused  the  appli- 
cation. 

Held,  that  the  orders  of  the  17th  of  April  «ttl 
the  15th  of  July  constituted  a  final  jadgmeat 
within  section  4  of  the  Bankruptcy  Act,  1^  « 
which  a  bankruptcy  notice  could  be  issued.—/*^ 
Poole,  Ex  parte  Twisaday,  Q.B.D.,  BKCY.— 63Ll. 
321. 

3.  Bankruptcy  notice — Final  judgment— Form  4 
judgment — Judgment  for  taxed  costs — Amtmnt  9(i 
filled  iii.— Judgment  having  been  given  for  the 
defendant  in  an  action,  the  judgment  wasdia*" 
up  in  the  ordinary  form,  with  a  blank  left  iatm 
amount  of  the  costs.  The  costs  were  suhseqiiffltiT 
taxed  and  a  certificate  given  for  the  amount,  tet 
the  blanks  in  the  judgment  were  not  filled  up.  A 
bankruptcy  notice  was  issued  under  section  4  w 
the  amount  of  the  taxed  costs,  on  which  a  petitioA 
was  presented,  and  a  receiving  order  made  "g**^ 
the  debtor.  On  appeal  by  the  debtor  against  tto 
receiving  order, 

Held  (allowing  the  appeal),  that  inasmuch  as  no 
execution  could  issue  on  the  judgment  as  J*  *J* 
stood,  nor  upon  the  taxing  master's  Qgonc^ 
alone,  there  was  no  final  ju^;ment,  and  thertW 
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the  receiving  order  made  against  the  debtor  must 
be  set  aside. — In  re  Crump,  Ex  parte  Crump,  Q.B.D., 
BKCY.— 64  L.  T.  799. 

4.  Bankruptcy  'notice — Judgment  debt — Bight  of 
Judgment  creditor  to  include  claim  for  interest — 1  t5  2 
Vict.  c.  110,  8.  ll—Bankruptnj  Act,  1883  (46  &  47 
Vict,  c.  o2),  8,  4,  sub-section  1  {g)— Bankruptcy  Bules 
1886,  r.  136. — A  judgment  creditor,  in  issuing  a 
bankruptcy  notice  aeainst  a  debtor  under  section 
4,  sub-section  1  (//),  of  the  Bankruptcy  Act, 
1883,  is  entitled  to  include  in  such  bankruptcy 
notice  a  claim  for  interest  on  the  judgment  debt. — 
Ex  parte  Hasluchy  In  re  Lehmann,  Q.B.D.,  BKCY.  16. 

5.  Bankruptcy  notice — Judgment  debt — Power  to 
include  more  than  one  judgment  debt — Bankruptcy 
Ad,  1883  (46  <fc  47  Vict,  c.  52),  5.  4,  sub-section  1  (g) 
—Bankruptcy  Bules,  1886,  rr.  136,  137 ;  Appendix, 
Part  /.,  Forms  5,  6. — A  bankruptcy  notice  cannot 
be  issued  in  respect  of  more  than  one  judgment 
debt. — Ex  parte  Argentine  Qold  Fields,  In  re  Low, 
C.A.  181— [1891]  1  Q.  B.  147;  60  L.  J.  Q.  B.  265; 
63  L.  T.  694. 

6.  Bankruptcy  notice — Judgjnent  debt — yon-com- 
pliance with  bankruptcy  notice — Payment  of  judgment 
debt — Bight  of  another  creditor  to  present  petition — 
Baidniptcy  Act,  1883  (46  <fe  47  Vict,  c.  52),  s,  4,  sub- 
section 1  (g). — The  act  of  bankruptcy  coii^mitted  by 
a  debtor  by  reason  of  his  non-compliance  with  the 
requirements  of  a  bankruptcy  notice  duly  served  on 
him  under  section  4,  sub-section  1  {g),  of  the  Bank- 
ruptcy Act,  1883,  is  not  put  an  end  to  by  payment 
of  the  judgment  debt ;  but  a  bai^ouptcy  petition 
founded  on  that  act  of  bankruptcy  may  be  presented 
by  another  creditor,  although  the  debt  of  the 
creditor  by  whom  the  bankruptcy  notice  was  served 
has  been  paid. 

Ex  parte  Wier,  In  re  Wier,  19  W.  R.  1042,  L.  R. 
8  Ch.  App.  875,  has  no  application  to  an  act  of 
bankruptcy  committed  under  the  Bankruptcy  Act, 
1883. — Ex  parte  Powell,  In  re  Powell,  Q.B.D.,  BKCY, 
656-[1891]  2  Q.  B.  324;  64  L.  T.  800. 

Annulment— 

7.  Bejectiot^  of  proof  by  trustee — "  Act  done  hy 
trustee*'' — Debt  and  judgment — Execution  issued  on 
jiidyrnent— Bankruptcy  Act,  1869  (32  dc  33  Vict.  c. 
71),  8,  81. — The  defendant  having  been  adjudicated 
a  bankrupt  xmder  the  Bankruptcy  Act,  1869,  the 
plaintiff  sent  in  a  proof  for  £4,084  in  respect  of  an 
alleged  debt.  The  trustee  in  bankruptcy  rejected 
the  proof.  The  plaintiff  had,  prior  to  Uie  adjudica- 
tion in  bankruptcy,  signed  judgment  against  the 
defendant  by  consent  for  the  above  sum  of  £4,084, 
but  the  plaintiff  did  not  send  in  any  proof  in  re- 
spect of  the  judgment.  The  adjudication«in  bank- 
ruptcy having  been  subsequently  annulled,  the 
plaintiff  issued  execution  upon  the  judgment. 

Held,  that,  inasmuch  as,  in  bankruptcy,  there  is 
power  to  go  behind  the  judgment  and  to  inquire 
hito  the  consideration  upon  which  it  is  founded, 
the  proof  upon  the  simple  contract  debt  must  be 
considered  the  same  as  the  proof  upon  the  judg- 
jaent  debt ;  that  the  rejection  of  the  proof  was  an 
"act  done  by  the  trustee"  within  section  81  of  the 
^nkruptcy  Act,  1869,  and  remained  valid  upon 
tne  annulment  of  the  adjudication ;  and  that,  there- 
fore, the  plaintiff  was  not  entitled  to  issue  execu- 
tion upon  the  judgment. — Brandon  v.  McHenry, 
C.A  372--[i891]  1  Q.  B.  538;  60  L.  J.  Q.  B.  448; 
^  L.  T.  59. 

Appeal — 
8.    Deposit — Appeal  from  order  made  in  county 
ccurt—Deposit  as  security  for  costs  of  appeal— With- 


dravHil  of  appeal — Bight  of  appellant  to  return  of  de- 
posit— Bankruptcy  Bules,  1886,  r,  131 — Practice, — 
On  an  appeal  odng  brought  from  an  order  made  in 
the  coimty  court,  me  sum  of  £20  was  lodged  in  the 
TTigTi  Court  by  the  appellant  as  securiiy  for  the 
costs  of  the  appeal,  in  pursuance  of  rule  131  of  the 
Bankruptcy  Rules,  1886.  The  appeal  was  after- 
wards withdrawn,  the  costs  of  the  respMondent  in 
respect  of  it  being  paid ;  but  an  application  by  the 
appellant  for  a  return  of  the  deposit  was  opposed 
by  the  respondent,  on  the  ^und  that  certain  costs 
incurred  by  the  appellant  m  the  county  court  had 
not  been  paid. 

Held,  inat  the  appellant  was  entitled  to  have  th& 
deposit  paid  out,  and  that  the  respondent  could 
not  claim  the  deposit  as  security  for  the  costs  in- 
curred by  the  appellant  in  unsuccessfully  contest- 
ing the  motion  in  the  county  court. — Ex  parte 
ScoU,  In  re  ScoU  &  Mitchell,  Q.B.D.,  BKCY.  32. 

9.  Deposit — Security  for  appeal — Application  to 
dispense  with  deposit  by  creditor — Bankruptcy  Bules, 
1886,  r,  131.— By  the  Bankruptcy  Rules,  1886,  r. 
131,  the  Court  of  Appeal  may  in  aby  special  case 
dispense  with  the  deposit  of  £20  which  a  party  in- 
tending to  appeal  is  required  to  lodge  at  the  time 
of  entering  his  appeal. 

A  creditor  in  receipt  of  30s.  weekly  wases  re- 
covered judgment  in  the  county  court  for  £50  for 
injuries  received  from  A.,  a  fellow  labourer.  On 
A.  becoming  bankrupt,  the  creditor  applied  to  the 
county  court  to  order  the  bankrupt  to  set  aside  a 

Sortion  of  lus  weekly  wages  to  meet  the  judgment 
ebt.    The  court  refused  the  application. 
The  creditor,  under  the  above  rule,  then  emplied 
to  the  Divisional  Court  to  dispense  with  the  deposit 
of  £20  required  to  be  lodged  before  appealing. 

Held,  that  under  the  circumstances  the  applica- 
tion would  be  granted,  the  deposit  dispensed  with, 
and  the  time  for  appealing  extended. — In  re  Jcnes, 
Ex  parte  Lloyd,  Q.B.D.,  BKCY.— 64  L.  T.  803. 

Assets — 

10.  Charge  on  salary  of  chaplain  of  workhouse — 
Validity-— Public  policy— Bankruptcy  Act,  1883  (46- 
&  47  Vict,  c,  52),  8.  97. — The  bankrupt,  who  waa 
chaplain  of  a  workhouse,  prior  to  his  bankruptcy 
gave  a  charge  upon  his  salary  to  secure  payment  of 
a  loan.  Upon  the  bankruptcy  taking  place,  the 
official  receiver,  as  trustee,  applied  for  an  order  de- 
claring that  the  salary  of  the  oankrupt  as  chaplain 
vested  in  him,  and  to  restrain  the  person  to  whom 
the  charge  had  been  given  from  receiving  any  por- 
tion of  uie  salary,  on  the  ground  that  any  assign 
ment  of  the  bankrupt's  stipend  was  void  or  voidable 
as  being  contrary  to  public  policy,  because  the 
bankrupt  was  a  public  officer  holding  a  public 
appointinent,  and  paid  out  of  the  public  funds,  and 
because  he  was  a  clerk  in  holy  orders,  and  his  cudary 
was  payable  to  him  in  respect  of  the  cure  of  souls 
and  the  conduct  of  the  sei'vices  of  the  church. 

Held,  that  the  charge  was  not  invalid  upon  the 
ground  alleged,  a  clergyman  having  the  cure  of 
souls  not  being  a  public  officer  within  the  meaning 
of  the  principle  of  public  policy. — In  re  Mirams, 
Q.B.D.,  BKCY.  464— [1891]  1  Q.  B.  594 ;  60  L.  J. 
Q.  B.  397;  64  L.  T.  117. 

11.  Money  stolen  by  cashier  of  bank — Purchase  of 
shares — Bight  of  bank  to  shares  purchased, — ^The 
bankrupt,  who  was  the  cashier  in  a  bank,  mis- 
appropriated mone}rs  intrusted  to  him  by  his 
employers  for  banking  purposes,  and  purchased 
therewith  certain  shares.  The  bankrupt  absconded , 
and  an  application  by  the  bank  for  an  order  that 
they  were  entitied  to  the  shares  purchased  with  the 
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stolen  money  was  refused    by  the  county  court 


leld,  on  appeal,  that  the  order  of  the  county 
oourt  must  be  reversed,  and  that  the  trustee  in 
bankruptcy  must  deliver  up  the  shares  to  the  bank. 
— Ex  parte  Manchester  and  County  Banky  In  re 
Huttony  Q.B.D.,  BKCY.  303. 

12.  Salary  or  income — Power  to  order  payment  to 
trustee — Wayes  of  workman — Bankruptcy  Act,  1883 
(46  tf-  47  Vict,  c.  j2),  s,  53,  sub-aection  2. — ^Wages 
earned  by  a  workman  employed  in  a  colliery  are  not 
"salary  or  income"  within  the  meaning  of 
section  53,  sub-section  2,  of  the  Bankruptcy 
Act,  1883,  and  therefore  no  order  can  be  made 
imder  that  sectidn  for  payment  of  any  part  of  such 
wage  to  the  trustee  in  bankruptcy  of  the  person  by 
whom  the  wages  are  earned. 

Ex  parte  Benwell,  In  re  Hntton,  14  Q.  B.  D.  301, 
followed. — In  re  Jones,  Ex  parte  Lloyd  {No,  2), 
Q.B.D.,  BKCY.— [1891]  2  Q.  B.  231 ;  64  L.  T.  804. 

13.  Transfer  of  shares  in  company — Transfer  not 
signed  by  transferee  nor  presented  to  company — 
Property  in  the  shares. — In  a  box  left  on  the 
bankrupt's  premises  after  he  had  absconded, 
which  nurported  to  contain  the  securities  of  C, 
who  haa  placed  money  in  the  bankrupt's  hands  to 
invest,  was  found  a  transfer  by  the  bankrupt  to  C. 
of  certain  shares  in  consideration  of  the  sum  of 
£500  together  with  the  share  certificates.  The 
transfer  was  not  executed  by  C,  and  had  not 
been  presented  to  the  company.  The  trustee  in 
bankruptcy  claimed  the  shares. 

Held,  that  the  shares  were  the  property  of  C. , 
€Uid  not  of  the  trAstee. — In  re  Dodds,  Ex  parte 
Trustee,  Q.B.D.,  BKCY.— 64  L.  T.  476. 

Costs- 

14.  Small  batikruptcy — Costs  out  of  the  estate — 
Lo^er  scale — Bankruptcy  Rules,  1886,  r.  112 — 
Bankruptcy  Act,  1883  (46  &  47  Vict,  c,  52),  s,  bo, 
— On  application  by  the  trustee  in  the  bankruptcy 
for  leave  to  disclaim  a  lease,  the  landlord  appeared 
and  opposed  the  application,  but  leave  was  given 
to  the  trustee  to  disclaim,  with  costs  both  of  the 
landlord  and  of  the  trustee  out  of  the  estate.  The 
costs  of  the  trustee's  solicitor  were  allowed  at  £21, 
but  an  objection  to  this  simi  was  taken  by  the 
Board  of  Trade,  on  t^e  groxmd  that,  the  assets  of 
the  bankrupt  being  imder  £300,  the  costs  ought  to 
be  allowed  on  the  lower  scale,  under  rule  112  of  the 
Bankruptcy  Rules,  1886. 

Held,  that  rule  112  applied,  and  that  the  solicitor 
was  only  entitled  to  three-fifths  of  the  ordinary 
charges. — In  re  Procter,  q.b.d.,  bkcy.  655— [1891 1 
2  Q.  B.  433. 

15.  Solicitor  of  debtor — Petition  by  debtor — Refusal 
of  trustee  to  pay  costs — Previous  payments  made  by 
debtor  to  solicitor — Alleged  fraudulent  preference — 
Bankru^dcy  Rules,  1886,  r.  125. — A  tiiistee  in  bank- 
ruptcy cannot  refuse  to  pay  out  of  the  estate  the 
taxed  costs  of  the  solicitor  appearing  for  the  debtor 
on  the  filing  of  his  own  petition,  by  reason  of  the 
fact  that  certain  payments  have  been  made  by  the 
debtor  to  such  solicitor  shortly  before  the  bank- 
ruptcy, which  the  trustee  is  of  opinion  amount  to  a 
fraudulent  preference ;  but  in  such  case  the  trustee 

-must  pay  the  taxed  costs  of  the  solicitor,  and  move 
the  court  to  set  aside  the  previous  payments  in  the 
ordinary  way. — Ex  parte  Raphael,  In  re  Coster  & 
Tack,  Q.B.D.,  BKCY.  190. 

Deceased  Debtor — 

16.  Resident  abroad — Deceased  debtor  resident  out 
of  England  for  six  Tnonths  preceding  death — Jurisdic- 
tion—Batikruptcy  Act,  1883  (46  <fe  47  VicL  c,  52),  ss. 


95, 125,  sub-sections  1 , 4, 6, 10 — Bankruptcy  RHln,\>M, 
Form  11. — ^The  words  "  unless  the  context  requiw 
it "  in  sub-section  10  of  section  125  of  the  Bank- 
ruptcy Act,  1883,  comprise  the  whole  context  d 
the  Act,  and  are  not  limited  to  the  contest  d 
section  125. 

In  the  case  of  a  debtor  residing  at  his  deceoK, 
and  for  the  greater  part  of  the  six  months  prerioorij, 
out  of  England,  the  provisions  of  section  9d  tI 
apply,  giving  jurisdiction  to  the  High  Cooit-i/.. 
the  Court  of  Bankruptcy — over  the  estate  ■ 
England  of  a  debtor  not  resident  in  Englani-i> 
re  Evans  {Deceased),  Ex  parte  Evans^  CA.  9«— [M' 
1  Q.  B.  143 ;  60  L.  J.  Q.  B.  143  ;  64  L.  T.  242. 

Discharge — 

17.  Absolute  refusal — Second  applicalioit  pr  dih 
charge — Right  of  bankrupt  to  apply  de  novo— ProcJj'v 
—Bankruptcy  Act,  1883  (46  cf  47  Vid.  c.  o2],ii,-y, 
104. — Where  the  discharge  of  a  bankrupt  has  beo 
refused  absolutely,  the  bankrupt  is  not  entitled  to 
apply  to  the  court  de  novo  for  an  order  of  dischsrge. 
But  the  court  has  power,  under  section  lOi  of  tfce 
Bankruptcy  Act,  1883,  to  entertain  an  applicitki 
by  the  bankrupt  for  a  review,  and  may  therequs 
rescind  or  vary  its  former  order  if  it  think  fit- 
Ex  parte  Tobias,  In  re  Tobias  db  Co,,  Q.B.D.,  BET. 
399— [1891]  1  Q.  B.  463;  60  L.  J.  a  B.244;rn 
L.  T.  115. 

18.  Application  under  Act  of  ISSS—FJr^  i 
BanJcruptcy  Art,  1890— Interpretation  Ad.  IS-^  [it 
(fc  53  Vict,  c,  63),  s.  '6%— Bankruptcy  Act,  1n83(4«4 
47  Vict,  c,  52),  s,  28— Bankruptcy  Ad,  1S90;5.U 
54  Vid,  c.  7l),  s,  8—Pradice,—l[i  all  case  a 
which  adjudication  has  been  made  under  the  Bank- 
ruptcy Act',  1883,  the  bankrupt  has  a  right  to  bi* 
his  application  for  an  order  of  discharge  dealt  r^ 
under  section  28  of  that  Act,  and  not  under  sectus 
8  of  the  Bankruptcy  Act,  1890. — Ex  partf  PiaHi--% 
In  re  Railson,  Q.B.D.,  BKCY.  271 — 60  L.  J.  0-  B. 
206 ;  63  L.  T.  709. 

19.  Conditional  discharge — Entering  up  jiu^p^ 
—Bankruptcy  Act,  1883  (46  <fe  47  Fid.  r.  o2 ,  J.  ^ 
— A  debtor  being  possess^  of  a  life  interest  mrfff 
a  settlement  which  by  the  law  of  Scotland  conld 
not  be  attached  by  creditors,  was  adjodkatt^ 
bankrupt  in  England.  On  the  appHcadoa  1^ 
him  for  his « discharge  the  county  coiut  js^ 
granted  the  dischai'ge  on  condition  that  he  shou 
consent  to  judgment  for  £2,200.  There  was* 
evidence  that  the  debtor  was  possessed  of  any  oda 
property  except  the  life  interest,  or  that  he  wwii 
nave  any  after-acquired  property. 

Held,  that  the  order  must  bo  varied,  and  the  &- 
charge  granted  unconditionally. 

Held*,  also,  that  a  condition  as  to  entering  ^ 
judgment  ought  not  as  a  rule  to  be  imposed  rajet 
there  is  some  expectation  of  the  debtor  coming  in^ 
property  in  the  future,  which  but  for  such  an  onte 
he  would  be  able  to  enjoy  without  x>aying  his  debft 
— In  re  Qoud,  Ex  parte  Goule,  Q.B.D..  BKCY.- 
63  L.  T.  292. 

20.  Omission  to  keep  proper  books — **  Bmum'" 
One  or  two  transactions — Baiikrujatcy  Ad,  1883  {^fi* 
47  Vict,  c,  52),  s,  28,  sub-section  3  (a).— WbfflJ 
court  of  bankruptcy  is  considering  whether  a  baw" 
rupt  has  **  omitted  to  keep  such  books  of  aooonoti^ 
are  usual  and  proper  in  uie  business  canied  on  j? 
him  "  within  the  meaning  of  section  28,  aub-secri* 
3  (a),  of  the  Bankruptcy  Act,  1883,  proof  titft  » 
engaged  in  one  or  two  building  tnuoaactioDS  t^ 
simcient  proof  that  he  carried  on  the  business  of  < 
builder  if  it  be  shown  that  he  intended  the  one  ^^ 
two  transactions  to  be  followed  by  similar  tiai^* 
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actdons. — Ex  parte  Board  of  Trade,  In  re  Griffin, 
C.A.  156—60  li.  J.  Q.  B.  235. 

21.  Jiash  aiul  hazardous  speculations — Stock  Ex- 
change transactions — Gambling  for  differences — Re- 
fusal of  discharge — Bankruptcy  Acty  1883  (46  <fe  47 
Vict,  c.  52),  s.  28. — On  applicatioa  by  the  bankrupt 
for  discharge,  the  official  receiver  reported  that  the 
bankrupt  had  been  guilty  of  nish  and  hazardous 
speculations  in  buying  on  the  Stock  Exchange  for 
clients  who  were  speculating  for  the  differences,  and 
had  no  intention  of  making  bond  fide  investments, 
and  that  the  bankruptcy  was  caused  by  such  clients 
not  paying  up  their  differences  at  the  time,  owine 
to  sudden  and  heavy  falls  in  the  markets  in  which 
the  operations  were  carried  on.  The  discharge  of 
the  l)ankrupt  was  absolutely  refused  by  the  county 
court  judge,  on  the  groimd  that  to  buy  for  a  client 
who  was  intending  to  pay  or  receive  the  differences 
vras  a  transaction  of  a  more  rash  and  hazardous 
nature  than  ta  buy  for  one  who  was  intending  to 
tcLke  up  and  pay  for  the  shares,  and  that  contracts 
for  differences  were  in  themselves  immoral. 

Held,  on  appeal,  that  the  risk  of  a  purchase  by  a 
stockbroker  for  a  client  did  not  depend  upon 
Tvhether  the  bargain  was  a  bargain  for  differences 
or  whether  it  was  a  purchase  for  investment,  but 
upon  whether  the  client  had  the  means  to  pay  the 
differences  which  might  be  expected  to  result ;  that 
it  was  not  the  duty  of  the  Bankruptcy  Court  to  take 
into  consideration  the  general  morality  of  trans- 
actions for  differences ;  and  that,  having  rej^ard  to 
the  particular  facts,  the  case  would  be  sufficiently 
met  by  a  suspension  of  the  discharge  for  three 
years. — Ex  parte  Jenkins,  In  re  Jenkins,  Q.B.D.,  BKCY, 
430. 

22.  Undue  preference — Bankruptcy  Act,  1883  (46  cfc 
47  Vict.  c.  52),  s.  28,  sub-section  3  (f) ;  s.  48.— Where 
a  bankrupt  has,  within  three  months  preceding  the 
receiving  order,  given  an  undue  preference  to  any  of 
his  creditors,  the  court  may  punish  him  by  refusing 
or  suspending  an  order  for  his  discharge  under  sec- 
tion 28,  sub-sections  2  and  3  (/),  of  the  Bankruptcy 
Act,  1883,  though  he  has  not  been  guilty  of  a 
fraudulent  pi*ef  erence  within  the  meaning  of  section 
48. 

A  debtor,  on  whose  premises  there  were  three 
mortgages,  having  been  served  with  three  writs  in 
separate  actions  brought  by  the  three  mortgagees  to 
recover  their  mortgage  debts,  handed  the  two  writs 
is3ued  by  the  second  and  third  mortgagees  to  the 
solicitors  of  the  first  mortgagee,  who  thereupon 
entered  appearances  for  him  to  those  two  writs,  and 
signed  judgment  by  default  in  the  action  by  the 
first  mortgagee. 

Held,  that  such  conduct  on  thex>art  of  the  debtor 
Tv^is  an  undue  preference  within  section  28,  sub- 
section 3  (/). — Ex  parte  Skegg,  In  re  Skegg,  C.A.  72 
— 25  Q.  B.  D.  505  ;  59  L.  J.  Q.  B.  546 ;  63  L.  T.  90. 

23.  Withdrawal  of  application  for — Leave  to  with- 
drato— Bankruptcy  Act,  1883  (46  &  47  Vict,  c.  52), 
«.  28,  sub-section  2. — ^The  Bankruptcy  Court  has  the 
same  inherent  jurisdiction  as  otner  courts  to  give 
leave  for  the  withdrawal  of  any  application  pre- 
viously made  to  it,  and  there  is  no  exception  in  the 
case  of  an  application  by  a  bankrupt  to  withdraw 
a  previously-made  application  for  a  discharge 
under  section  28  of  the  Bemkruptcy  Act,  1883. — 
Ex  parte  Board  of  Trade,  In  re  Wallis,  C,A.  453—60 
li.  J.  Q.  B.  455. 

EX.VMINATION— 

24.  Examination  by  creditor — Bight  to  examine 
witness  as  to  debtor* s  affairs — Action  pending  against 
witness  by  creditor — Ulterior  object  of  creditor — Bank- 


ruptcy Act,  1883  (46  <&  47  Vict,  c,  52),  s.  27.— By 
section  27  of  the  Bankruptcy  Act,  1883,  the  court 
may,  on  the  application  of  the  ofKcial  receiver  or 
trustee,  at  any  time  after  a  receivuig  order  has  been 
made  against  a  debtor,  summon  before  it  any  person 
who  can  give  inf oi-mation  respecting  the  debtor,  his 
dealings,  or  property. 

The  cuurt  has  power  to  summon  a  witness  to  be 
examined  under  this  section  on  the  application  of  a 
creditor,  but  such  power  is  not  to  be  used  for  the 
purpose  of  enabling  the  creditor  to  obtain  materials- 
to  assist  him  in  a  private  action  which  he  has 
against  the  witness  whom  he  is  seeking  to  examine. 
— In  re  Easton,  Ex  parte  Davis,  Q.B.D.,  bkcy. — 
64  L.  T.  798. 

Execution — 

25.  County  court — Motion  by  trustee  against  high 
bailiff  of  county  court — Formal  notice — County  Courts 
Act,  1888  (51  &  52  Vict,  c,  43),  ss.  53,  54,  186 — 
Bankruptcy  Act,  1883  (46  &  47  Vict,  c,  52),  s,  45.— 
Where  a  motion  made  in  the  county  court  by  the 
trustee  in  the  bankruptcy  for  an  order  declaring  that 
he  was  entitled  to  certain  property  of  the  bankrupt 
which  had  been  seized  by  the  high  bailiff  under  a 
writ  of  execution  was  dismissed  by  the  county 
court  judge  on  the  preliminary  objection  being- 
taken  that  formal  notice  of  the  motion  had  not  been 
given. 

Held,  that  the  provisions  of  section  53  of  the 
County  Courts  Act,  1888,  by  which,  before  an 
action  is  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  the  Act,  formal  notice 
in  writing  must  be  given  to  the  defendant,  do  not 
apply  to  a  motion  made  in  a  bankruptcy ;  and  that 
the  case  must  go  back  to  the  county  court  judge  to 
be  heard  upon  the  merits. — Ex  parte  Poppleton,  In 
re  Lock,  Q.B.D.,  BKCY.  15—62  L.  T.  942. 

26.  Garnishee  order  —  Postponement  of  payment 
under  garnishee  order — Liability  of  debtor  to  bank- 
rupt's estate—Bankruptcy  Act,  1883  (46  lic  47  Vict.  c. 
52),  s.  45,  sub-section  1. — A  garnishee,  by  an 
arrangement  with  the  judgment  creditor,  obtained 
an  extension  of  time  for  the  payment  of  the  at- 
tached debt.  Subsequentiy  to  the  garnishee  order 
being  made  absolute,  but  before  the  extended  time 
for  payment  had  expired,  the  jud^ent  debtor  was 
adjudicated  bankrupt.  The  garnishee,  subsequent 
to  this  adjudication,  paid  the  attached  debt  under 
the  above  arrangement  to  the  judgment  creditor. 

Held,  that  the  garnishee  order  became  ineffectual 
under  tiie  provisions  of  section  45,  sub-section  1,  of 
the  Bankruptcy  Act,  1883,  by  reason  of  the  inter- 
vention of  the  bankruptcy  of  the  judgment  debtor 
before  the  attached  debt  had  been  actually  paid  by 
the  garnishee  to  the  judgment  creditor,  and  conse* 
quentiy  that  the  garnishee  remained  liable  to  the 
estate  of  the  banlmipt  for  the  amount  of  the  debt. 
— In  re  Treheame,  Ex  parte  Ealing  Local  Board,  C.Am 
116—60  L.  J.  a  B.  50;  63  L,  T.798. 

Obder  and  Disposition-— 

27.  Custom  ff  trade — Iron  safes — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  44.— A  custom  exists 
amongst  the  manufacturers  of  iron  safes  to  send 
safes  to  retail  ironmongers  upon  sSale  or  return  or  to 
sell  as  agents,  so  as  to  exclude  the  doctrine  of  re- 
puted ownership. — Ex  parte  Poppleton,  In  re  Lock 
(No.  2),  Q.B.D.,  BKCY.  384. 

Petition — 

28.  Petitioning  creditor's  debt — Infant  sued  on  hill 
of  exchange — Necessaries  supplied — Indorsee  of  bill  as 
petitioner — Non-liability  of  infant — Infants*  Belief 
Act,  1874  (37  <«:  38  Vid.  c,  62)— Bills  of  Exchange 
Act,  1882  (45  ct  46  Vict.  c.  61),  s.  22.— The  indorsee 
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of  a  bill  of  exchange  cannot  sue  or  present  a 
petition  in  bankruptcy  against  a  person  irpon  his 
acceptance,  whilst  an  infant,  of  tiie  biU,  even 
though  the  original  consideration  for  the  Inll  were 
the  supply  of  necessaries  to  the  infant. — Ex  parte 
Margretty  In  re  Soltykoff,  c.A.  337— [1891]  1  Q.  B. 
413 ;  60  L.  J.  Q,  B.  339. 

29.  Petitioning  creditor's  debt — Trtistee  as  to  part 
of  debt — Beneficially  interested  as  to  remainder — 
Joinder  of  cestui  que  trust. — A  petition  in  bank- 
ruptcy may  be  presented  by  a  creditor  who  is 
b^eficially  interested  in  part  of  a  debt  and  trustee 
as  to  the  other  part  without  adding  the  cestuis  que 
triistent  as  co-petitioners. 

The  rule  laid  down  in  Fr  parte  Dearie,  In  re 
Hastim/s,  33  W.  K.  440,  14  Q.  B.  D.  184,  only 
applies  to  a  bare  trustee  having  no  beneficial 
interest. — Ex  parte  Ward^  In  re  Gamgee,  C.A.  579 — 
60  L.  J.  Q.  B.  574 ;  64  L.  T.  730. 

Proof — 

30.  Contingent  liability —  Creditor's  estimate — Assent 
of  trustee — Annuity — Death  of  annuitant  before  divi- 
dend— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s. 
37,  scJiedule  2,  r.  2— Bankruptcy  Rules,  1886,  rr.  219, 
228. — A  proof  tendered  by  a  creditor  alleged  that 
the  debtor  was  indebted  to  her  in  the  sum  of 
JB7,000,  being  the  value  of  an  annuity  of  £1,440 
payable  to  her  by  the  debtor  during  the  residue  of 
her  natural  life,  and  the  proof  further  stated  the 
•creditor's  age,  and  that  the  annuity  was  valued 
itccordingly.  The  proof  was  not  admitted  or 
rejected  by  the  trustee  within  twenty-eight  days, 
nor  did  he  require  further  evidence  in  support  of 
it ;  but  four  months  after  the  proof  had  been  ten- 
dared,  and  before  any  dividend  had  been  declared 
or  anything  further  done,  the  creditor  died.  The 
executors  of  the  creditor  were  thereupon  requested 
by  the  trustee  to  withdraw  the  orig^imd  proof  and 
to  make  an  amended  proof  limited  to  the  payments 
-of  the  annuity  due  to  the  date  of  tiie  creditor's 
d«bth,  and,  on  their  refusal  to  do  so,  the  proof  was 
rejected  by  the  trustees,  on  the  ground  that  the 
Annuity  had  been  determined  by  the  death  of  the 
creditor.  On  application  by  the  executors  to 
reverse  the  decision  of  the  trustee,  and  to  direct 
him  to  admit  the  proof  for  the  full  amount, 

Held,  that,  although  the  trustee  must  be  tcJcen 

to  have  admitted  the  existence  and  amount  of  the 

Annuity,  the  omission  to  deal  with  the  proof  was 

not  equivalent  to  an  acceptance  of  the  creditor's 

estimate,  which,  by  section  37  of  the  Bankruptcy 

Act,  1883,  was  to  be  made  by  the  trustee,  and  not 

'  by  the  creditor,  and  that  it  was  open  to  the  trustee 

to  place  an  estimate  on  the  value  of  the  annuity 

After  the  death  of  the  creditor,  the  true  value  of 

the  annuity  being  the  amount  of  the  payments  due 

♦and  unpaid  at  the  time  of  the  creditor's  death. — Ex 

•parte  Executors  of  Vaughan,  In  re  Dodds,  a.B.D.,  BKCY. 

125—25  Q.  B.  D.  529 ;  59  L.  J.  a  B.  403 ;  62  L.  T. 

«37. 

31.  Covenant  to  pay  out  of  estaie  six  months  after 
death — Claim  barred  by  banJcruptty  proceedings — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  37, 
sub-section  3. — ^By  a  deed  made  between  B.  D.  K. 
of  the  one  part  and  E.  B.  of  l^e  other  part,  R.  D. 
X.  covenanted  that  his  executors  and  administra- 
tors would  pay  E.  B.  the  sum  of  £3,000,  with 
interest  at  five  per  cent,  from  the  date  of  l^e  death 

•  of  E.  D.  K.,  within  six  months  from  his  death. 
B.  D.  K.  subsequently  filed  his  petition  in  bank- 

•  ruptcy,  and  an  order  was  made  thereunder.  E.  B. 
knew  of  these  proceedings,  but  abstained  from 
proving  in  respect  of  this  liability.     R.  D.  K.  died, 


and  E.   B.   commenced   this   action  against  Iht 
executors  under  the  covenant  in  the  deed. 

Held,  that  this  was  a  debt  which  fdl  intim 
section  37  of  the  Bankruptcy  Act,  1883,  and  any 
proceedings  under  the  deied  were  barred  by  tk 
proceedings  in  bankruptcy. — Bamett  v.  Ki»g,  ojl 
39— [1891]  1  Ch.  4;  60  L.  J.  CJh.  148;  63  LT. 
501. 

32.  Gambling  debt — Judgment  in  resped  of— Bask- 
rujftcy  Act,  1883  (46  <fc  47  Vict.  c.  52).— Inan  aditt 
by  A.  against  B.  to  recover  money  won  by  bettiDg, 
B.  obtained  unconditional  leave  to  defexid,  andl 
appealed  against  that  order.  Before  the  appeil 
was  heard  A.  signed  judgment  upon  default  by  S. 
in  delivering  a  defence,  and  B.  took  out  a  snnu&oai 
to  set  aside  that  judgment.  A.  was  meaniHufe 
threatening  to  post  B.  as  a  defaulter,  and  it  va 
agreed  that,  in  consideration  of  A.'s  not  posting  B., 
the  latter  should  abandon  his  summons,  and  tk 
former  his  appeal,  and  that  the  judgment  should 
stand. 

Held  (affirming  the  decision  of  Gave,  J.),  that  the 
judgment  debt  was  not  a  debt  provable  in  bank- 
ruptcy.— In  re  Deerhurst,  Ex  parte  Seaton,  ca.— 68 
L.  J.  a  B.  413 n;  64  L.  T.  273. 

33.  Proxy — Attestation  of  instrument  of  proxg  k^ 
person  appointed  proxy — Validity — Bankrtiplcif  Ad, 
1883  (46  <fc  47  Vict.  c.  52),  Schedule  /.,  rr.  15,  16- 
Bankruptcy  Rules,  1886,  rr.  245,  247— ^pi*«iu. 
Forms  75,  76. — Under  the  Bankruptcy  Act,  1883,  i 
proxy  cannot  be  an  attesting  witness  to  the  instn- 
ment  of  proxy  by  which  he  is  appointed.— £x/«ri' 
Vullen,  In  re  Parrott,  Q.B.D.,  bkcy.  543— [l^l] 
2  Q.  B.  151 ;  60  L.  J.  Q.  B.  567  ;  &i  L.  T.  801. 

34.  Surety  for  bankrupt — Proof  for  purpose  <^ 
voting  at  first  meeting — Proof  before  payment  of  A 
—Bankruptcy  Act,  1883  (46  <fe  47  Vid.  c.  52). 
Schedule  1,  r.  9. — A  surety  for  a  bankrupt  is  not 
entitled  to  prove  for  the  purpose  of  voting  at  the 
first  meetii^  of  creditors  umess  be  has  paid  *Jie 
debt  for  wluch  he  is  surety. — Ex  parte  If  Aittofar, 
In  re  Parrett,  Q.B.D.,  BKCY.  400 — 63  L.  T.  777. 

Pkotbcted  Transactions — 

35.  Notice  of  act  of  bankruptcy — Solicitor— Xdiff 
git^€n  to  managing  clerk — Sufficiency  of  tiofcr.- 
Where  a  solicitor,  with  the  consent  of  the  diest 
puts  his  managing  derk  in  his  place  to  condiict 
and  manage  the  matter  which  the  solicitor  was  re- 
tained to  conduct,  notice  of  an  act  of  bankroptcf 
to  the  managing  clerk  will  be  notice  to  tbr 
solicitor. 

But,  apart  from  any  question  of  substitution,  <k 
mere  fact  that  a  man  is  a  managing  clerk  irill  not 
constitute  notice  to  him  notice  to  Ids  piindpal-' 
Ex  parte  McGowan,  In  re  Ashton,  Q.B.D.,  BKCY.  330 
—64  L.  T.  28. 

37.  Notice  of  bankruptcy  petition — Notice  tervei 
on  sheriff  of  bankrtiptcy  petition  against  or  by  d^itiff^ 
Executio'n  creditor — ''Sheriff^' — Man  in  posseisi(^^ 
**  Officer  charged  with  the  execution  of  a  writ  or  aHar 
process  "—46  cfc  47  Vict.  c.  52,  s.  168—53  &  54  Trtl 
c  71,  «.  11,  sub -section  2. — ^A  man  who  seizes,  kaj* 
possession  of,  and  sells  the  goods  of  a  jadgmoi^ 
debtor  by  direction  of  the  ^eriff  is  not  an  **  offioff 
charged  with  the  execution  of  a  writ  or  othff 
process,"  and  therefore  is  not  a  "  sheriff'*  wito 
the  meaning  of  section  168  of  the  Banknipicy  Act 
1883,  and  therefore  notice  to  him  within  fooiteea 
days  after  sale  of  a  bankruptcy  petition  hann^ 
been  presentcKi  against  or  by  the  debtor  is  n^ 
notice  to  the  sheriff  within  the  meaning  (A 
section  11,  sub-section  2,  of  the  Bankruptcy  ict. 
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1890,  and  does  not  entitle  the  official  reoeiver  or 
trustee  in  bankruptcy  to  the  balance  of  the  pro- 
ceeds of  sale  under  that  section. 

Opinion  of  the  Court  of  Appeal  in  Ex  parte 
Warreuy  In  re  HoUand,  15  Q.  B.  D.  48,  followed.— 
Bdlyse  v.  M'Qinn,  Q.B.D.,  BKOY.— [1891]  2  Q.  B.  227. 

Scheme  of  Akraxgement — 

37.  Approval  of  scheme  by  court — A/ter^acquired 
propei'ty  of  debtor — Order  of  di8char(/e — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  m.  18,  28,  44.— fii  a 
liquidation  by  scheme  of  arrangement  or  composi- 
tion under  the  Bankruptcy  Act,  1883,  it  is  matter  of 
<x}ntract  between  the  creditors  and  the  debtor  what 
property  shall  vest  in  the  trustee  for  the  creditors, 
and  at  what  date  the  debtor  shall  be  discharged. 

Accordingly,  in  the  absence  of  any  stipulation  in 
the  scheme  approved  by  the  court  to  the  contrary, 
the  scheme  only  operates  to  convey  to  the  trustee 
property  to  which  the  debtor  is  entitled  at  the  date 
of  tne  approval  of  the  scheme  by  the  court,  and  the 
approval  by  the  court  oj^rates  as  a  discharge  of  the 
debtor. — Iji  re  Crooniy  England  v.  Provincial  Aaseis 
Co.,  CH.D.  KEK.,  J.  286— [1891]  1  Ch.  695;  60 
L.  J.  Ch.  373;  64  L.  T.  53. 

Teusteb — 

38.  Comrmittal — Nonpayment  of  interest  under 
section  74 — Nbnpaymen  t  of  costs — Bankruptcy  Act,  1 883 
(46  &  47  Vict.  c.  52),  s.  74,  sub-section  6. — ^The  court 
has  power  to  commit  a  trustee  in  buikruptcy  for 
disobedience  to  an  order  of  the  Board  of  Trade  to 
pay  penal  interest  at  twenty  per  cent,  per  annum, 
under  section  74,  sub-section  6,  of  the  Bankruptcy 
Act,  1883,  upon  all  moneys  in  excess  of  £50  retamed 
by  him  for  more  than  ten  days. 

A  trustee  in  bankruptcy  having  failed  to  comply 
with  an  order  to  pay  penal  interest  under  the  pro- 
visions of  section  74,  sub-section  6,  of  the  Bank- 
ruptcy Act,  1883 ;  and  also  having  failed  to  pay  the 
costs  of  two  motions  brought  against  him  by  tho 
Board  of  Trade,  application  was  made  by  the  Board 
of  Trade  to  commit  him. 

Held,  that  the  court  had  jurifidiction  to  commit 
for  disobedience  to  the  order  as  to  the  interest,  but 
not  as  to  the  costs;  that  the  convenient  course 
under  the  circumstances  was  for  the  Board  of  Trade 
to  issue  a  debtor  summons  for  the  whole  amount, 
and  to  apply  afterwards  to  commit  in  case  of  non- 
compliance with  the  summons. — Li  re  Nicholson,  Ex 
parte  The  Board  of  Trade,  Q.B.D.,  BKCY.— 63  L.  T. 
322. 

Voluntary  Settlement. — 

39.  Purchaser  under — Possible  claim  by  trustee  in 
bankruptcy  of  settlor — Onus  of  proof — **  Parties  claim- 
ing under  the  settlement  ''—Bankruptcy  Act,  1883  (46 
<fe  47  Vict,  c,  52),  s.  47. — A  purchaser  under  a  trust 
for  sale  in  a  voluntary  settlement  is  included  in  the 
term  "parties  claiming  imder  the  settlement"  in 
section  47  of  the  Bankruptcy  Act,  1883,  and,  con- 
sequently, has  cast  upon  him  the  burden,  if  the 
settlement  should  be  impeached  by   the   trustee 

.  in  bankruptcy  of  the  settlor,  of  proving  that  the 
settlor  was,  at  the  time  of  making  the  settlement, 
able  to  pay  all  his  debts  without  the  aid  of  the  pro- 
perty comprised  in  the  settlement. — In  re  Briggs  and 

'■  Spicer,  CH.D.  8TI.,  J.  377— [1891]  2  Ch.  127 ;  60 
L.J:Ch.  514;  64L.T.  187. 

.  See  also  Conelict  of  Laws,  2 ;  Criminal  Law, 
2;  Divorce,  23;  Practice,  55;  Will,  15. 

BANKRUPTCY  (IRELAND)  :— 

1.    Arrangement    xoith    creditors  —  Disclaimer  of 

.  lefue—Election—Zb  &  36  Vict.  c.  58,  ss.  97,  98.— A 

debtor  made  an  arrangement  with   his  creditors 


under  the  Bankruptcy  Act,  1872.  The  debtor's 
landlord  was  a  creditor  for  £120,  bein^  a  half- 
year's  rent  accrued  due  prior  to  the  petition,  and 
also  for  £1,000,  being  the  estimated  value  of  the 
covenant  to  pay  rent  under  the  lease.  Subsequently 
the  landlord  issued  a  writ  against  the  debtor  for  a 
half-year's  rent  accrued  due  subsequent  to  the  filing 
of  the  petition.  The  debtor  having  moved  in  the 
Bankruptcy  Court  to  restrain  the  action. 

Held,  that  sections  97  and  98  of  the  Bankruptcy 
Act,  1872,  do  not  apply  to  proceedings  in  arrange- 
ments, and  that  the  motion  must  be  refused. 

In  re  Somerville,  1  L.  R.  L:.  293,  approved. — In 
re  M.,  an  arranging  debtor,  C.A.  (L:.) — 27  L.  R.  Ir.  1. 

2.  Arrangeme^it  with  creditors — Composition  after 
bankruptcy — Bankrupt's  solicitor  obtaining  judgment 
for  costs — Restraining  execution. — The  solicitor  for 
an  undischarged  bankrupt,  who  had  made  a  compo- 
sition with  his  creditors  after  the  bankruptcy,  out 
without  annulment  of  the  bankruptcy,  brought  an 
action  and  recovered  judgment  for  costs  incurred 
in  those  proceedings. 

The  court  granted  an  injunction  restraining  the 
solicitor  from  issuing  execution  on  the  judgment. — 
In  re  M'Donald,  bkcy.  (Ir.)— 27  L.  R.  Ir.  83. 

3.  Order  and  disposition — Shares  standing  in  bank^ 
rupt's  name — Deposit  of  certificate  with  bank — 20  & 
21  Vict.  c.  60,  s.  313.— The  certificates  of  shares  in  a 
public  company  were  deposited  by  the  owner  with 
a  bank  by  way  of  security.  By  section  12  of  the 
Companies  Act,  1845,  the  certificates  were  prima 
fade  evidence  of  the  i^tle  of  the  shareholder  to  the 
shares,  but  nevertheless  the  want  of  such  certificate 
would  not  prevent  the  shareholder  from  disposing 
of  the  shares.  The  owner  of  the  shares  abs^nded 
and  was  adjudicated  bankrupt.  The  bank  did  not 
give  notice  to  the  company  of  the  deposit  of  the 
certificates  until  four  months  after  the  act  of  ^  bank- 
ruptcy, and  the  name  of  the  bankrupt  remained  as 
the  registered  owner  of  the  shares. 

Held,  that,  whether  the  bank  had  or  had  not 
notice  of  the  act  of  banlruptcy,  the  shares  were  in 
the  order  and  disposition  of  the  bankrupt  within  20 
&  21  Vict  c.  60,  8.  ^\Z.—Inre8teveneon,  bkcy,  (Ir.) 
—27  L.  R.  Ir.  309. 

4.  Order  and  disposition — True  owner — Policy  of 
assurance — Assignment — Verbal  notice  o/— 30  <fe  31 
Vict.  c.  144. — A  policy  of  assurance  on  the  life  of 
the  bcmkrupt,  who  was  then  manager  of  the  Dublin 
branch  of  the  insurance  compcmy  with  whom  the 
policy  had  been  effected;  was  subject  to  a  condition 
that  all  notices  of  assignment  or  charge  upon  the 
policy  should  be  given  "  in  writing  at  the  principal 
place  of  business "  of  the  company.  The  bank- 
rupt, while  manager,  assigned  the  policy.  No 
notice  of  the  assignment  was  given  at  the  head 
office  of  the  company,  which  was  in  London. 

Held,  that  the  policy  was  in  the  order  and  dis- 
position of  the  bankrupt  with  the  consent  of  the 
true  owner. 

Semble,  verbal  notice  of  assignment  would  not 
have  been  sufficient. — In  re  Young,  bkcy.  (Ir.) — 25 
L.  R.  Ir.  372. 

5.  Preferential  debts — Harbour  dues — Local  rates — 
Banlcruptcy  [Ireland)  Act,  1872  (35  &  36  Vict.  c.  58), 
s.  49.~iy  section  5  of  the  Cork  Harbour  Commis- 
sioners Act,  1883,  the  commissioners  are  empowered 
to  demand  and  take,  in  respect  of  every  vessel 
entering  or  using  the  port,  dues  from  the  owner  or 
master. 

Held,  that  these  dues  were  not  local  rates  within 
section  49  of  the  Bankruptcy  (Ireland)  Act,  1872, 
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BO  as  to  be  entitled  to  preferential  payment. — In  re 
H,  ct  Co.,  arranging  dehtorsy  BKCY.  (Ir.)— 27  L.  R. 
It.  271. 

BETTING.— See  Gaming. 

BILL  of  EXCHANGE  :— 

1.  Acceptance — Qualified  or  general — Negotiability 
ofhill—Bilh  of  Exchange  Act,  1882  (45  &  46  Vict.  c. 
61),  8.  19. — A  bill  of  exchange  was  drawn  by  one 
Flipo  payable  to  himself  and  directed  to  the  de- 
fendants as  drawees.  The  defendants  accepted  ihe 
bill  as  follows : — "  In  favour  of  Flipo  only.  Ac- 
cepted payable  at  Alliance  Bank,  London."    The 

.  words  **  In  favour  of  Flipo  only  "  were  in  writing, 
and  xmdemeath  them  the  rest  of  the  acceptance  was 
impressed  with  an  ordinary  stamp. 

HeLd,  that  the  acceptance  was  a  general,  and  not 
a  qjualified,  one,  and  did  not  restrict  the  negotia- 
bihty  of  the  bill. — DecroiXy  Verley,  et  Cie,  v.  Meyer 
&  Co,  {Limited).  C.A.  2—25  Q.  B.  D.  343 ;  59  L.  J. 
Q.  B.  538 ;  63  L.  T.  414. 

2.  Forgery  of  name  of  payee — Negligence — Payee 
**  a  fictitious  or  non-existing  person" — Knowledge  of 

.  acceptor— Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
c.  61),  8.  7,  sub-section  3. — A  derk  in  the  service  of 
the  respondents  foiled  numerous  bills  to  a  large 
amount,  purporting  to  be  drawn  upon  the  respond- 
ents by  one  of  their  correspondents  to  the  oraer  of 
another,  and  he  also  forced  letters  of  advice  as  to 
these  bills.  The  respondents  accepted  these  biUs, 
payable  at  the  appellants'  bank,  and  the  clerk  then 
forged  the  indorsement  of  the  person  named  as 
payee,  and  received  payment  in  cash  across  the 
counter  to  himself. 

Held,  by  Lord  Halsbury,  L.C.,  and  Lords  Watson, 
Herschell,  Macnaghten,  and  Morris  (Lords  Bram- 
well  and  Field  dissenting),  that  the  payee  was  **  a 
fictitious  or  non-existing  person  "  wilSiin  the  mean- 
ing of  section  7,  sub-section  3,  of  the  Bills  of  Ex- 
change Act,  1882,  so  as  to  make  the  bills  payable  to 
bearer,  and  that,  consequently,  the  appellants  were 
entitled  to  debit  the  respondents  with  the  amount 
of  the  bills. 

Also  by  Lord  Halsbury,  L.C.,  and  by  the  Earl  of 
Belbome  and  Lords  Watson  and  Macnaghten 
(Lords  Bramwell  and  Field  dissenting),  because  of 
the  conduct  of  the  parties. 

Decision  of  the  Court  of  Appeal  (37  W.  R.  640, 
23  Q.  B.  D.  243)  reversed.— i^anA;  of  England  v. 
Vagliano  Brothers  (No.  2),  H.L.  (E.)  657— [1891]  A.  C. 
107 ;  60  L.  J.  Q.  B.  145 ;  64  L.  T.  353. 

See  CRIMINAL  Law,  4. 

BILL  of  SALE:— 

1.  Absolute  assignment — Assignment  and  hire  and 
purchase  agreemeiit — True  ncUure  of  the  transaction — 
BilU  of  Sale  Acts,  1878  (41  &  42  Vict.  c.  31),  s.  4, 
and  1882  (45  &  46  Vict.  c.  43].— The  plaintiff  having 
applied  to  the  defendants  lor  an  advance  of  £30 
upon  the  secuiitv  of  his  furniture,  it  was  arranged 
that  the  landlord,  to  whom  the  plaintiff  owed  £25 
for  rent,  should  put  in  a  friendly  distress,  when  the 
defendants  would  buy  the  soods  from  him.  The 
landlord  accordingly,  at  the  plaintiff's  request, 
distrained  upon  the  goods  in  question  for  £25  rent 
due,  and  the  goods  seized  were  appraised  at  £29  5s. 
The  broker  then,  at  the  request  of  the  plaintiff,  sold 
the  goods  to  the  defendants  at  the  condemned  price, 
^e  next  day  Uie  defendants  produced  an  agree- 
ment by  which  the  goods  were  to  be  hired  to  the 
plaintiffs  wife  upon  the  terms  that,  on  payment  of 
£50  by  monthly  instalments,  the  goods  were  to 
become  her  property,  the  defendants  to  have  power 
to  take  possession  upon  non-performance  of  any  of 


the  provisions  of  the  agreement.  The  plaintiff 
objected  to  pay  £50  for  an  advance  of  £'29  oi. 
upon  which  the  defendants  said  that  they  hi 
bought  the  goods,  and  that  the  plaintiff  knew 
whether  they  were  worth  £50  or  not.  The  plaintiff 
then  said  that  he  saw  how  he  was  placed,  and  Itis 
wife  signed  the  hiring  agreement.  This  agreemol 
was  not  registered  as  a  bill  of  sale.  Default  haviiig 
been  made,  the  defendants  took  p'^ssession,  and  ti^ 
plaintiff  brought  this  action  to  recover  damages  ior 
trespass  to  the  goods. 

Held,  that  the  true  inference  from  the  facts  iv 
that  by  the  purchase  from  the  landlord  the  property 
in  the  goods  passed  to  the  defendants,  subject  to  t 
resulting  trust  in  favour  of  the  plaintiff  until  Ik 
execution  of  the  hiring  agreement;  that,  astk 
beneficial  interest  in  the  goods  remained  in  tk 
plaintiff  until  the  execution  of  that  agreement,  Ik 
defendants  had  no  title  to  the  goods  independentir 
of  that  agreement ;  and  that,  as  the  agreement  vai 
not  regist^ned  under  the  Bills  of  ^e  Ads,  Ik 
plaintiff  was  entitled  to  recover. 

Judgment  of  Cave,  J.  ([1891]  1  a  B.  i; 
reversed. — Beckett  v.  Totoer  Assets  Co.,  C.A.  43^ 
[1891]  1  Q.  B.  638 ;  60  L.  J.  a  B.  493;  «  L  t 
497. 

2.  Absolute  assignment  by  deed — Hiring  agrmani 
—  Fictitious  transaction  —  Loan  upon  ttfurit^  - 
Grantor  not  estopped  from  showing  true  naim  cf 
transaction— Bills  of  Sale  Acts,  1878  (41  <t'  42  VicLr. 
31)  and  1882  (45  &  46  Vict.  c.  43).— A  tninsac&a 
purported  to  be  an  absolute  assigzmient  by  deed  of 
certain  chattels  by  the  plaintiff  to  the  defendazil!, 
followed  by  an  agreement  in  writing  whereby  1k 
plaintiff  hired  the  chattels  from  the  defendants  npoi 
the  terms  that,  upon  a  certain  sum  bexne  paid  bf 
the  plaintiff  to  the  defendants  by  vreeUy  rs^' 
mentis,  the  chattels  were  to  belong  to  the  plainiiC 
and,  upon  default  in  payment  of  any  instalmmt 
the  defendants  were    to   be    entitled   to 


possession. 

Held,  that,  notwithstanding  tiie  deed,  the  pbs- 
tiff  was  not  estopped  from  lowing  that  the  tn^ 
nature  of  the  transaction  was  a  loan  upon  i^ 
security  of  the  chattels,  and  not  an  absolute  aasigi- 
ment ;  and  that  the  documents  were  void  under  ^ 
Bills  of  Sale  Act  (1878)  Amendment  Act,  188*2,  k 
want  of  registration. — Madell  v.  Thomas,  S(m,t 
Co.,  C.A.  280— [1891]  1  Q.  B.  230 ;  60  L.  J.  a  1 
227;  64L.  T.  9. 

3.  Attesting  witness — Two  attestation  ctoaw— J** 
dress  and  description — Bills  of  Sale  Ad  (18^ 
Amendment  Act,  1882  (45  <fe  46  Vict.  c.  43),  ss.  9,  K; 
Form  in  schedule. — Where  there  are  two  or  nflt 
grantors  and  two  or  more  attestation  danses  fa  i 
bill  of  sale  given  by  way  of  security,  the  hill  of  ^ 
is  not  rendered  void  imder  the  BiUs  of  Sale  i^^ 
1882,  by  reason  of  the  address  and  deBcrq>tiaB< 
the  attesting  witness  not  bemg  repeated  in  ^ 
second  and  subsequent  attestation  clauses,  prow 
that  it  is  dearlv  apparent  upon  the  face  of  thewl 
of  sale  itself  that  the  attesting  witness  is  the  «■* 
person  in  each  case. 

Parsons  v.  Brand,  38  W.  E.  388.  25  a  B.  D.  HJ- 
distinguished. — Bird  v.  Davey  {March,  Cfei«a»" 
C.A.  40--[1891]  1  a  B.  29 ;  60  li.  J.  Q.  B.  8;  a 
L.  T.  741. 

4.  Debenture  —  Company  —  RegistraiioH — BUU  i 
Sale  Acts,  1854  (17  <i-  18  Vict.  c.  36);  1878  (4UC 
Vict.  c.  31) ;  and  1882  (45  4r  46  Vict.  c.  43),  *.  1'- 
Registratlon  under  Companies  Clauses  OmHiiit^ 
Act,  1845  (8  ifc  9  Vict.  c.  16),  $.  45,  and  Cmfs^ 
Act,  1862  (25  iSc  26  Vict.  c.  89),  s.  43.— !«»*««• 
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of  a  joint-stock  company  limited  which  create  a 
charge  on  the  floating  real  and  personal  property 
of  the  company  are,  by  section  17  of  the  Bills  of 
Sale  Act,  1882,  expressly  excluded  from  the  opera- 
tion of  that  Act,  and  thei*ef  ore  do  not  require  regis- 
tration under  it. 

The  dictum  of  Grove,  J.,  in  Jtnkinson  v.  Brandley 
Milling  Co.,  35  W.  R.  834.  19  Q.  B.  D.  568,  that  the 
words  **  or  other  incorporated  company"  in  section 
17  of  the  Bills  of  Rale  Act,  1882,  are  limited  to 
companies  ej'nsdem  generis  with  mortgage  and  loan 
companieii,  disapproved;  but 

Held,  that,  even  if  that  dictum  were  right,  any 
incorporated  company  which  is  authorized  to  r»ise 
money  on  loan  or  mortgage  is,  for  the  purposes  of 
that  section,  ejitsdein  generis  with  a  mortgage  or 
lo«n  company. 

Although  debentures  answering  to  the  description 
given  above  (which  applies  to  companies'  debentures 
in  the  ordinary  form)  are  agreements  ' '  by  which  a 
right  in  equity"  to  a  ** charge  or  security"  on 
*' personal  chattels"  is  ** conferred,"  within  the 
d^nition  of  bills  of  sale  in  section  4  of  the  Bills  of 
Sale  Act,  1878 ;  yet,  upon  the  true  construction  of 
that  Act,  the  mortgages  or  charges  of  any  in- 
corporated company  for  the  registration  of  which 
statutory  provision  has  been  made  by  the  Com- 
panies Clauses  Act,  1845,  or  the  Companies  Act, 
1862,  are  not  bills  of  sale  within  the  scope  of  the 
Bills  of  Sale  Act,  1878. 

Head  V.  Joannorty  38  W.  R.  734,  25  Q.  B.  D.  300 ; 
-John  Welsted  tic  Co.  v.  Swansea  Iktnky  5  Times  L.  R. 
332;  Edmonds  v.  Blaina  Furnaces  Co.,  35  W.  R. 
798,36  Ch.  D.  215;  and  Levy  v.  Abrrmrris  Slate 
•and  Slab  Co,,  36  W.  R.  411,  37  Ch.  D.  260,  ap- 
proved. 

Decision  of  Bristowe,  V.C.,  reversed. — In  re 
Standard  Manufacturing  Co,,  Ex  parte  L'nve  and 
(Jthers,  c.A.  369— [1891]  1  Ch.  627 ;  60  L.  J.  Q.  B. 
52 ;  64  L.  T.  487. 

5.  Form  in  schedule — Address  of  attesting  witness — 
Name  and  description  of  grantee — Bills  of  Sale  Act, 
1882  (45  tt^  46  Vict,  c,  43),  ss,  8,  9.— The  execution 
of  a  bill  of  sale  was  attested  by  **  C,  clerk  to  the  D. 
Bank,  D. -street,  Charing-cross."  The  affidavit 
made  by  the  attesting  witness,  and  filed  with  the 
bill  of  sale,  gave  the  private  residence  of  the  witness 
as  his  address. 

Held,  by  the  Court  of  Appeal  (differing  on  this 
point  from  North,  J.),  that  the  address  of  the  at- 
testing witness  as  given  in  the  bill  of  sale  was 
sufficiently  in  accordance  with  the  statutory  form. 

A  bill  of  sale  was  expressed  to  be  granted  to  "  the 
B.  Bank,  of  6,  D.-street,  Charing-cross  (of  which 
^d  bank  S.,  of  the  same  place,  is  the  sole  pro- 
prietor)." The  chattels  comprised  in  the  bill  of 
•sale  were  thereby  assigned  to  **  the  said  bank  and 
its  assigns,"  and  the  bill  of  sale  contained  no  further 
mention  of  S. 

Held,  that  no  irresistible  inference  could  be  drawn 
from  the  bill  of  sale  itself  that  the  "  D.  Bank  "  was 
in  fact  S.,  and  accordingly  that  the  bill  of  sale  was 
void,  on  the  ground  that  the  name  and  description 
therein  contained  of  the  gp:«ntee  was  not  in  accord- 
ance with  the  statutory  form. 
.  Bird  V.  Davey,  39  W.  R.  40,  [1891]  1  Q.  B.  29,  dis- 
tinguished.— In  re  Ileseltine,  Wootlward  v.  Ileseltine, 
CA.  405— [1891]  1  Ch.  464 ;  60  L.  J.  Ch.  357 ;  64 
L.  T.  303. 

6.  Form  in  schedule — Power  to  sell  on  or  off  the 
J^emises — IVhether  such  power  invalidates  hill  if  sale 
^^^''  Necessary  for  the  maintenance  of  the  security** — 
^/'(«  </  Sale  Act,  1882.— A  clause  in  a  bill  of  sale 
.giving  the  grantee  **  power  to  sell  the  goods  by 
private  treaty  or  public  auction  on  or  oft*  the  pre- 


mises "  is  a  clause  necessary  for  the  maintenance  of 
the  security,  and  does  not  vitiate  the  bill  of  sale. — 
Bourne  v.  Wall  {Wall,  Claimant),  Q.B.D.  510—64 
L.  T.  530. 

7.  Form  in  schedule — Bepayment  of  principal — 
Unequal  insttdments — Interest  on  unjtaid  instalments 
— Rate  of  interest — Alleged  ambiguity — Bills  of  Sale 
Act,  1882  (45  (fe  46  Vict,  c,  43),  s,  9.— A  bUl  of  sale 
dated  March  6,  1889,  was  granted  to  secure  the  re- 
payment of  a  sum  of  £30,  with  interest  thereon  at 
the  rate  of  sixty  per  cent,  per  annum.  The  grantor 
thereby  agreed  to  pay  the  said  principal  sum  by 
the  following  instalments: — i.e.,  **  the  sum  of  £5  on 
the  9th  of  March,  1889,  the  sum  of  £2  on  the  6th 
of  April,  1889,  and  the  sum  of  £2  on  the  6th  day  of 
every  succeeding  month  imtil  the  6th  of  February, 
1890,  and  the  balance  of  the  said  principal  sum  on 
the  6th  of  March,  1890 ;  and  on  the  said  6th  day 
of  March,  1890,  to  also  pay  the  interest  which  shall 
have  accrued  at  the  rate  aforesaid  upon  the  said 
principal  sum,  and,  in  case  default  shall  be  made  in 
payment  of  any  of  the  said  instalments  of  the 
principtd  sum,  tiie  same  shall  until  payment  con- 
tinue to  bear  interest  at  the  rate  aforesaid." 

Held,  on  the  authority  of  Goldstrom  v.  Tallerman, 
35  W.  R.  68,  18  Q.  B.  D.  1,  that  the  bill  of  sale  was 
in  accordance  with  the  statutory  form  contained  in 
the  schedule  to  the  Bills  of  Sale  Act,  1882. 

Decision  of  the  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Lord  Esher,  M.R.)  reversed. — Ilaslewood 
v.  Consolidated  Credit  Co,,  C.A.  54—25  Q.  B.  D, 
555 ;  60  L.  J.  Q.  B.  12;  63  L.  T.  71, 

8.  Form  in  schedule — Repayment  of  principal  and 
interest — InsUdments — Bilhof  Sale  ^d(1878)  Amend' 
ment  Act,  1882  (45  tfc  46  Vict.  c.  43),  s.  9.— By  a  bill 
of  sale,  dated  the  26th  of  September,  1887,  and 
given  as  security  for  an  advance  of  £50  and  interest 
thereon  at  the  rate  of  five  per  cent,  per  month,  the 
grantor  agreed  that  he  would  pay  to  the  grantee 
the  principal  sum,  together  with  the  interest  then 
due,  as  follows  :  —The  sum  of  £2  10s.  on  the  26th 
of  October,  1887,  and  the  like  sum  of  £2  10s.  on  the 
26th  of  each  and  every  succeeding  month  until  the 
26th  of  September,  1889 ;  then  the  balance  and  in- 
terest as  aforesaid  was  to  be  paid. 

Held,  that,  upon  the  true  construction  of  the  bill 
of  sale,  the  monthly  payments  of  £2  10s.  were  in 
respect  of  interest  only,  and  not  of  principal,  and 
that  the  principal  sum  of  £50  was  not  repayable 
until  the  26th  of  September,  1889;  and  that  the 
bill  of  sale  so  drawn  was  in  accordance  with  the 
statutory  form. 

Held,  further,  that,  apart  altogether  from  its  con- 
struction, the  bill  of  sale  was  in  accordance  with  the 
form,  and  was  therefore  valid. 

Goldstrom  v.  Tallerman,  35  W.  R.  68,  18  Q.  B.  D. 
1,  distinguished. — Edwards  v.  Marston,  C.A.  165 — 
[1891]  1  Q.  B.  225 ;  60  L.  J.  Q.  B.  202 ;  64  L.  T.  97. 

9.  ^^  Marriage  settlement^* — Ante-nuptial  agree- 
ment for  a  settlement — Bills  of  Sale  Act,  1878  (41  ife 
42  Vict,  c,  31),  8,  4. — An  agreement  for  a  marriage 
settlement  comes  within  the  term  ''marriage 
settlement "  in  the  exception  contained  in  section  4 
of  the  Bills  of  Sale  Act,  1878,  and  is,  therefore,  not 
a  bill  of  sale  within  the  meaning  of  the  Act. 

Judgment  of  the  Queen's  Bench  Division  (39  W.  R. 
301,  [1891]  1  Q.  B.  634)  amrmed.— Wen  man  v. 
Li/on  i^  Cn,  (Honey will,  Claimant),  C.A.  519 — [1891] 
2*Q.  B.  192. 

10.  Pledge — Transference  of  property,  hut  not  of 
possession — Document  regulating  terms  of  holding, — 
The  goods  of  A.  having  been  seized  by  the  sheriff 
under  af.fa.,  the  defendant  agreed  to  pay  out  the 
sheriff  and  to  hold  the  goods  as  a  security  for  the 
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advance,  and  that  the  sheriffs  officer  should  remain 
in  possession  of  the  goods  on  his  behalf.  This 
agreement  was  reduced  into  writing  and  signed  by 
the  defendant.  The  sheriff  acquiesced  in  the  terms, 
and  his  officer  remained  in  possession  of  the  goods. 
A.  having  subsequently  executed  a  bill  of  sale  of 
the  same  goods  to  the  plaintiff, 

Held,  by  Lindley  and  Lopes,  L.JJ.  (Lord  Esher, 
M.E.,  dissenting),  that  the  agreement,  being 
essential  for  the  proof  of  the  defendant's  title  to 
the  goods,  was  a  bill  of  sale,  and  therefore  void  for 
want  of  registration. — Mills  v.  C/inrhswarth,  c.A.  1 
—25  Q.  B.  D.  421 ;  59  L.  J.  Q.  B.  530;  63  L.  T. 
508. 

11.  Pledge — Registration — Delivery  order — Parol 
contract — Docinmmt  essential  to  the  transadivu — Bills 
o/S'MaAct,  1878  (41  &  42  Vict,  r.  31),  ss.  3,  4— 
Bills  of  Sah  Act,  1882  (45  <fc  46  Vict,  r.  43),  ««.  3,  8, 
9.— The  plaintiff,  as  owner  of  goods  in  a  warehouse, 
subject  to  a  charge  of  £100,  agreed  verbally  with 
the  defendants  for  a  loan  of  £250  on  tho  security 
of  the  goods.  He  also  gave  them  a  promissory 
note  for  £255  and  a  written  agreement  for  pay- 
ment of  further  interest.  The  £100  was  paid  off 
and  the  inventory  of  the  goods  handed  to  the  de- 
fendants, the  balance  being  paid  to  the  plaintiff. 
The  warehousemen  refusing  to  transfer  the  goods 
till  their  charges  were  paid,  the  plaintiff  gave  the 
defendants  an  order  on  the  warehousemen  for  the 
delivery  of  the  goods  on  payment  of  their  charges. 
The  defendants  paid  the  charges,  and  the  goods 
were  transferred  into  their  names  in  tho  warehouse 
books,  the  plaintiff  giving  them  a  promissory  note 
for  tho  amount  of  the  charges  and  a  written 
agreement  for  further  interest. 

Held,  that  the  transaction  was  one  of  pledge, 
and  was  not  affected  by  tho  Bills  of  Sale  Acts. — 
Grigg  v.  National  Guardian  Assurance  Co,,  CH.D. 
KEK.,  J.  684—64  L.  T.  787. 

1 2.  Registration — Non  -re-registration — A  voida  nee 
kh  im\io~Bills  of  Sale  Acty  1878  (41  cfc  42  Vict,  c, 
A\\  s,  n— Bills  of  Sale  Acty  1882  (45  it  46  Vict.  c. 
43),  ss.  3,  8. — A  bill  of  sale,  duly  registered,  had 
been  granted  in  1884.  It  was  not,  however,  re- 
registered within  five  years  as  required  by  section 
11  of  the  Bills  of  Sale  Act,  1878. 

Held,  that,  having  regard  to  sections  3  and  8  of 
the  Bills  of  Sale  Act,  1882,  tho  effect  of  non-re- 
registration  was  to  render  the  bill  of  sale  void  as 
between  tho  parties  to  it,  and  not  merely  void  as 
against  the  persons  enumerated  in  section  11  of 
tho  Act  of  ISIS.— Fenton  v.  Blythc  {Collard, 
Claimant),  Q.ii.B.  79—25  Q.  B.  D.  417;  59  L.  J. 
a.  B.  589 ;  63  L.  T.  453. 

13.  Registration — Covenant  in  lease — *^  Licence  to 
take  possession  of  persorud  chattels  as  security  for  a 
debt " — Poiver  of  distress  for  recovery  of  debt  in  re~ 
sfject  of  (joods  supplied  by  a  landlord  to  a  tenant — 
Bills  of  Sale  Act,  1878  (41  (t  42  Vict.  c.  31),  s.  4— 
Practice — Motion  for  judgment — Judicature  Act, 
1890  (53  tfc  54  Vict.  c.  44),  s.  2.— Motions  for  judg- 
ments upon  tho  verdict  of  a  jury  must,  by  section 
*1  of  the  Judicature  Act,  1890,  be  made  to  the  judge 
who  tried  the  case,  and  such  motions  will  not  in 
the  future,  even  by  consent  of  parties,  be  heard  by 
the  Court  of  Appeal. 

In  an  agreement  for  a  lease  by  a  brewer,  as 
landlord,  lo  the  tenant  of  **a  tied  house"  a  cove- 
nant was  inserted  to  the  effect  that  the  landlord 
**  should  have  the  same  rights,  powera,  and 
remedies  as  landlords  ordinarily  possess  in  case  of 
rent  in  arrear,  for  any  amount  due  by  the  tenant 
for  any  liquors  or  other  goods  sold,  or  for  any 
money  advanced  by  him  to  tho  tenant  not  exceed- 


ing in  the  whole  £200  over  and  above  any  rent 
then  due,  and  should  be  at  liberty  to  seize  and  dii- 
train  any  furniture,  stock,  or  effects  in  respect  (f 
any  such  debts,  and  sell  the  same  as,  by  law,  land- 
lords are  empowered  to  do  for  rent." 

Held,  that  the  covenant,  in  spite  of  there  beii^ 
no  existing  debt  at  the  date  upon  whick  it  vu 
made,  amounted  to  a  bill  of  sale  wit&in  the  men- 
ing  of  section  4  of  the  Bills  of  Sale  Act,  18T.S,  u 
'*a  licence  to  take  possession  of  personal  ch&ttdi 
as  security  for  a  debt,"  and  was  void  for  vut 
of  registration. 

Pu  I  brook  V.  Ashby  &  Co.,  35  W.  R.  779,app»T-ei 
—Stevens  v.  Marston,  C.A.  129—00  L.  J.  a  B.19!; 
64  L.  T.  274. 

15.  ^^  True  owner'*'' — Successive  asnignmenU  d 
same  chattels — Consideration  not  truly  stated— V A 
closed  trust  or  condition — Bills  of  Sale  Art,  1 878 '41 
ct-42  Vict.  c.  31),  8.  10,  sub-section  Z—BdUof^:k 
Act,  1882  (45  &  46  Vict.  c.  43),  ss.  3,  5.— H.,*bffl^ 
already  indebted  to  T.  on  earlier  securities,  indni- 
ing  a  bill  of  sale  over  certain  goods,  and  desno^ 
to  obtain  a  further  advance,  executed  a  bill  of  sak 
to  T.  upon  the  same  goods,  on  the  understandia* 
that  he  should  afterwards  pay  T.  the  amount  doe 
to  him  on  the  then  subsisting  securities,  and  thii 
amount  was  paid. 

An  execution  creditor  of  H.  contend^  that  the 
bill  of  sale  was  invalid. 

Held,  that  the  bill  of  sale  was  good. — Thomi$  t. 
Searles,  C.A.  692— [1891]  2  Q.  B.  408. 

14.  **  True  owner  " — Property  previoushf  tdtMk 
(trantor—Bills  of  Sale  Act.  1878  (41  <t-  42  Vid.  r.  31> 
Amendment  Act,  1882  (45  &  46  Vict.  c.  43).-l 
made  a  settlement  upon  marriage  of  all  the  funii- 
ture  then  at  his  residence,  together  with  all  tiat 
should  be  acquired  during  coverture,  upon  hims^' 
and  his  wife  during  their  joint  lives,  and  after  their 
death  to  tho  survivor  absolutely,  with  a  proiis) 
that,  if  A.  became  bankrupt,  his  wife  might  deck* 
other  trusts.  A.  executed  a  bill  of  sale  over  oertffi 
furniture  included  in  the  settlement.  On  moliai 
by  the  trustee  in  bankruptcy  of  A.  to  set  aside  the 
bill  of  sale,  on  the  ground  that  the  bankrupt  «s 
not  the  true  owner  within  the  meaning  of  the  Wi 
of  Sale  Act,  1882, 

Held  (dismissing  the  motion),  that  A.  was,  totb 
extent  of  his  interest  under  the  settlement,  the  ix* 
owner  of  tho  goods. — In  re  Field,  Ex  parte  iV». 
Q.B.D.— 63  L.  T.  289. 

BOILER  :— 

Boiler  explosion — Explosion  in  coal  mine — Mta^it^ 
of  **  boiler  " — Jurisdiction  of  Board  of  Trade  to  (frl'f 
inquiry — Boiler  Explosicms  xict,  1882  (45  <£-46liH 
c.  22),'  ss.  3,  4— Boiler  Explosions  Act,  1890  (o3i 
54  Vict.  c.  35),  s.  2.— By  section  4  of  the  Boiler  Ex- 
plosions Act,  1882,  the  Act  was  not  to  apply  t> 
**  any  boiler  used  exclusively  for  domestic  purpo*^ 
or  to  any  boiler  used  in  the  sei-vice  of  her  Majestr, 
or  any  boiler  on  board  a  steamship  having  a  certiS- 
cate  from  the  Boaixl  of  Trade,  or  to  any  boiler  ex- 
plosion into  which  an  inquiry  may  be  hold  undff 
the  provisions  of  the  Cosu  Mines  Regulation  Art, 
1872,  and  the  Metalliferous  Mines  B^ulation  Act, 
1872." 

By  section  2  of  the  Boiler  Explosions  Act,  l^ 
* '  So  much  of  section  4  of  the  Boiler  Explosions  Act 
1882,  as  relates  to  any  boiler  other  than  a  l<^ 
used  in  the  service  of  her  Majesty,  or  used  exclu- 
sively for  domestic  purposes,  is  hereby  repealed,  aw 
the  said  Act  shall  apply  in  the  case  of  any  boiler  ex- 
plosion occuiTing  on  board  a  British  ship." 

Held,  that  the  provision  in  section  4  of  the  Actw 
1882  excepting  from  tne  operation  of  that  Act  any 


Weekly  Reporter,  Sept.  12, 1801.] 

33  Building  Contract, 


DIGEST. 


Bui'ding  Soriety. 


S4 


boiler  explosion  into  which  an  inquiry  may  be  held 
under  the  Mines  Regulation  Acts,  1872,  was  repealed 
by  section  2  of  the  Act  of  1890,  and  therefore  the 
Board  of  Trade  has  jurisdiction  under  the  Act  of 
1882  to  order  an  inquiry  into  such  a  boiler  ex- 
plosion. 

On  the  surface  of  a  mine  there  was  a  boiler,  from 
which  the  steam  was  conveyed  by  a  pipe  down  the 
shaft  of  the  mine  and  along  the  workings  to  a  re- 
ceiver, and  from  the  receiver  by  a  pipe  to  an  engine 
in  the  mine.  Stop- valves  were  placed  upon  the 
pipe  at  diflPerent  places,  the  last  valve  being  close  to 
the  engine,  the  distance  from  the  boiler  on  the  sur- 
face to  the  engine  being  1,363  feet.  When  all  the 
valves  were  open  steam  passed  from  the  boiler  to 
the  cnginiB.  An  explosion  having  occurred  f»t  the 
valve  close  to  the  engine. 

Held  (by  Lord  Halsbury,  L.C.,  and  Lord  Esher, 
M.K. ;  Fry,  L.J.,  doubting),  that  the  place  where 
the  explosion  occurred  was  a  part  of  the  ** boiler" 
within  the  meaning  of  that  word  as  defined  by 
sections  of  the  Boiler  Explosions  Act,  1882 — **a 
closed  vessel  used  for  generating  steam." 

Decision  of  the  Queen's  Bench  Division  affirmed. 
— Reg,  V.  Commissioners  under  the  Boiler  Explosions 
Ad,  1882,  c.A.  440— [1891]  1  Q.  B.  703;  60  L.  J. 
Q.  B.  544 ;  64  L.  T.  674. 

BUILDING  COXTEACT  :~ 

Time — Implied  waiver — Vendor  and  purchaser — 
Notice — Covenant  for  title — Statutory  declaration. — 
A  land  company  were  in  possession  of  part  of  cer- 
tain settled  estates  under  building  agreements  pro- 
viding for  leases  to  be  eventually  granted,  such 
agreements  to  expire  in  case  the  buildings  were  not 
completed  in  1881  and  1885  respectively.  A  rail- 
way company  projected  a  scheme  which  would  in- 
volve taking  part  of  the  premises  and  interfere 
with  the  building  operations.  The  tenant  for  life, 
the  leasing  authority  of  the  estate,  under  these  cir- 
cumstances, without  making  any  agreement  to  that 
effect,  did  in  fact,  through  his  agent's  conduct, 
waive  the  obligation  of  the  land  company  to  com- 
plete within  the  specified  time.  In  1883  the  rail- 
way company,  with  knowledge  of  these  circum- 
stances, agreed  to  purchase  the  fee  subject  to  the 
building  agreement.  In  1886  the  railway  com- 
pany entered  without  making  a  deposit,  or  giving 
ft  bond  to  the  land  company  under  the  Lands 
Clauses  Act,  though  knowing  that  the  land 
company  claimed  that  their  agreements  were  sub- 
sisting in  equity.  The  land  company  brought  an 
action  against  the  railway  company,  and  estab- 
lished that  the  railway  company  had  wrongfully 
entered,  the  land  company  bemg  equitably  en- 
titled to  an  extension  of  tune.  The  railway  com- 
pany took  their  conveyance  of  the  fee,  the  tenant 
lor  life,  who  joined  as  beneficial  owner,  and  his 
land  agent,  making  statutory  declarations  that 
they  knew  of  no  negotiation  of  any  kind  with  the 
land  company  having  reference  to  any  extension 
of  time  under  the  buSding  agreements.  The  con- 
veyance was  expressed  to  be  subject,  sd  far  as  the 
premises  were   affected   thereby,   to  the   building 

rements.       The    land    company    subsequently 
ined  compensation  from  the  railway  company 
in  respect  of  their  interest  in  the  lands  taken. 

Held  (affirming  the  decision  of  Kekewich,  J., 
62  L.  T.  Kep.  N.  S.  393),  that  in  the  absence  of 
^raud,  neither  imder  the  statutory  declarations  nor 
under  the  covenant  for  title  supplied  by  the  Con- 
veyancing Act,  1881,  were  the  railway  company 
^titled  to  be  recouped  the  compensation  they  had 
^d  the  land  company. — London  and  North- Western 
Railway  Co,  v.  BoultoHy  C.A.— 63  L.  T.  727. 


BUILDING  SOCIETY  :— 

1.  Arbitration — Power  to  direct  arbitrators  to  state 
a  case — Building  Societies  Acty  1874  (37  tC  38  Vict, 
c,  42),  s,  S6— Arbitration  Act,  1889  (52  <0  53  Vict,  c, 
49),  ss,  19,  24.— By  section  36  of  the  Building 
Societies  Act,  1874,  the  decision  of  arbitrators 
appointed  under  the  Act  is  to  bo  final,  but  power 
is  given  to  them,  at  the  request  of  either  party,  ta 
state  a  special  case  for  the  opinion  of  the  court  on 
any  question  of  law. 

By  section  19  of  the  Arbitration  Act,  1889,  power 
is  given  to  the  court  to  direct  arbitrators  to  state  a 
case  on  any  question  of  law  arising  in  the  course 
of  the  reference  ;  and.  by  section  24,  the  provisions 
of  the  Act  are  made  applicable  to  all  arbitrations 
under  any  Act  passed  before  the  Act,  *'  except  in 
so  far  as  this  Act  is  inconsistent  with  the  Act 
regulating  the  arbitration." 

Held  (reversing  the  decision  of  the  Queen's 
Bench  Division),  that  the  two  Acts  are  not  incon- 
sistent, and  that  there  is,  therefore,  power  imder 
section  19  of  the  Arbitration  Act,  1889,  to  order 
arbitrators  appointed  imder  the  Building  Societies 
Act,  1874,  to  state  a  special  case  for  the  opinion  of 
the  court  on  a  question  of  law. — In  re  Knight  and 
the  Tabernacle  Permanent  Building  Society,  C.A.  507 
—[1891]  2  Q.  B.  63. 

2.  Liability  of  director — Advance  of  money  on 
securiti/ of  scrip— Building  Societies  Acts,  1836  (6  cC: 
7  Will  4,  c,  32),  s,  4,  and  1874  (37  it  38  Vict,  c, 
42),  ss,  13,  15. — A.,  the  director  of  a  building 
society,  was  party  to  a  resolution  that  advances 
should  in  future  be  made  to  members  on  the  de- 
posit of  their  scrip.  In  pursuance  of  this  resolu- 
tion, advances  were  from  time  to  tune  made  on  this 
security,  but  A.  was  not  a  party  to  any  of  the  reso- 
lutions to  make  such  advances  :  a  loss  having  been 
sustained  by  the  society  in  consequence  of  these 
advances. 

Held,  that,  under  the  Building  Societies  Acts, 
the  resolution  authorizing  the  advance  was  invalid, 
but  that,  since  the  real  cause  of  the  loss  was  the 
advance,  and  not  the  resolution  authorizing  it,  A. 
was  not  liable  to  the  society  for  the  loss. — Cullerne 
v.  London  and  Suburban  Benefit  Building  Society, 
C.A.  88—25  Q.  B.  D.  485 ;  59  L.  J.  Q.  B.  525 ;  63 
L.  T.  511. 

3.  Winding  up — Losses — Liability  of  past  members 
— Borrowing  power — Method  of  calculation — Build- 
ing Societies  Act,  1874  (37  &  38  Vict,  c,  42),  s,  15, 
sub-section  2. — Advanced  or  investing  members  of  a 
building  society  who  have  redeemed  or  withdrawn 
under  the  rules  are  no  longer  members  for  any  pur- 
pose or  liable  to  contribute  in  the  event  of  a  wmd- 
ingup. 

In  ascertaining  the  limits  of  a  power  of  borrow- 
ing imder  a  rule  similar  to  section  15,  sub-section 
2,  of  the  Building  Societies  Act,  1874,  **  the  total 
amount  borrowed"  must  be  tidcen  to  include  all 
moneys  borrowed  from  any  source  whatsoever,  not- 
withstanding subsequent  loans  of  the  same  moneys 
to  non-members,  and  "  the  amount  for  the  time 
being  secured  to  the  society  by  mortgages  from  its 
members "  must  extend  to  and  be  limited  by  the 
amount  so  secured,  whether  advanced  in  respect  of 
shares  or  not. — In  re  West  Biding  of  Yorkshire 
Permanent  Benefit  Building  Society,  Ex  parte  Pull- 
man, Ex  parte  Charnock,  Ex  jmrte  Johnson  and 
Chreenwood,  CH.D.  CIII.,  J.  74 — 45  Ch.  D.  463;  59 
L.  J.  Ch.  823;  63  L.  T.  483. 

4.  Winding  up — Unregistered  company — Vesting 
order — Official  liquidator— Oenrrnl  jxurers — Motion 
in  name  of  liquidator — V'^trpa^^i*^*^  Act^  1862  (25  tfc  26 
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Vict,  c,  89),  S8,  95,  203. — A  motion  was  made  in  tho 
name  of  the  official  liquidator  of  an  unincorporated 
building  society,  which  was  in  course  of  being 
wound  up  compulsorily  under  the  Companies  Act, 
1862,  as  an  **  miregistered  company,"  for  an  order, 
pursuant  to  section  203  of  that  Act,  vesting  in  the 
liquidator  certain  property  then  vested  in  the  sole 
surviving  trustee  of  the  society ;  and  that  the 
liquidator  might  be  at  liberty  to  exercise  any  of  the 
powers  conferred  on  him  by  section  95  of  the  same 
Act  without  the  sanction  or  intervention  of  the 
court. 

Held,  that,  subject  to  tho  notice  of  n-otion  being 
amended  by  making  it  in  tho  name  of  the  society 
instead  of  in  that  of  the  official  liquidator,  tho 
usual  vesting  order  should  be  granted. 

But  held,  that  the  right  to  exercise  the  powers 
conferred  by  section  95  of  the  Companies  Act,  1862, 
without  the  sanction  or  intervention  of  the  court 
could  not  be  allowed,  it  being  impix)per  to  make 
the  order  in  such  general  terms,  notwithstanding 
the  order  made  in  In  re  Ehaworih  and  TidyU  Con- 
trad;,  42  Ch.  D.  23,  60  L.  T.  N.  S.  841.— //i  re 
Britannia  Permanent  Benefit  Buildinrj  Society y  CH.D. 
KAY,  J.— 63  L.  T.  304. 

See  also  County  Court,  11. 
BUBIAL. — See  Eccleslvstical  Law,  1,  2. 

CANADA,  LAW  of  :— 

Quebec— C\  C.  P.  1034  and  1035—31  Vict,  c.  25— 
Letters  patent  of  incorporation — Fraud — Annulment 
r/  letters  patent — Writ  of  scire  facias. — Where  it 
appeared  that  the  defendants  and  others  had  been 

[^  incorporated  by  letters  patent  issued  under  the 
great  seal  of  the  province,  which  letters  had  been 
obtained  by  a  fraudulent  representation  that  the 
defendants  and  others  had  petitioned  for  the  same, 

'  and  a  writ  of  scire  facias  was  issued  on  an  informa- 
tion by  the  Attorney-General  against  the  company, 
its  liquidator,  and  its  judgment  creditor,  to  show 
cause  why  the  letters  patent  should  not  be  declared 
fraudulent,  null,  and  void,  **  at  least  in  so  fai*  as 
the  said  defendants  were  concerned." 

Held,  under  C.  C.  P.  1034  and  1035,  that  the 
coda  does  not  authorize  a  partial  annulment  of 
letters  patent  as  had  been  directed  by  the  Court  of 
Queen's  Bench,  and  they  ought  to  be  entirely 
annulled,  and  that  the  terms  of  the  prayer  were 
wide  enough  to  authorize  an  order  to  that  eflPect. — 

•  La  Banqiie  d' Ilochelaf/a  v.  Murray  and  Others,  P.C. — 
15  App.  Cas.  414  ;  59  L.  J.  P.  C.  102  ;  63  L.  T.  63. 

CEYLON,  LAW  of  :— 

Fiscal  sale — Ejectment. — In  an  action  of  ejectment 
it  appeared  that  the  plaintiff  had  derived  title  by 
purchase  from  the  mortgage  of  the  estate  in 
question,  and  had  covenanted  with  his  vendor  to 
pay  all  sums  due  on  the  mortgage ;  while  the 
defendant  had  derived  title  and  possession  by  a 
subsequent  purchase  at  a  fiscal  sale  obtained  by  the 
mortgagee  in  possession  in  proceedings  to  which 
the  plaintiff  was  not  a  party. 

Held,  that  whether  the  plaintiff  was  bound  by 
the  fiscal  sale  or  not,  he  could  not  in  justice  or  in 

"   law  eject  the  defendant  without  at  least  paying  to 

C !  him  the  moneys  due  on  tho  mortgage,  and  t£at, 
whether  he  was  entitled  to  redeem  or  not,   there 

g^  being  no  prayer  for  relief  of  that  character,  it 
could  not  be  decreed  to  him  in  this  action. — 
Murugaser  Marimuttu  v.  De  Soysa^  P.C. — [1891] 
A.  C.  69 ;  60  L.  J.  P.  C.  26. 

CHAEjING  OEDER.— See  L-jxatic,2;  Pbaciicb, 
13;  Pbactice  (Ibeland),  4;  Solicitoe,  1,  2, 


CHAEITY  :— 

1.  Charitable  bequest — Legacy  to  Son'ttyfor  AUii'- 
tion  of  Vivisection — Legacy  to  Society  fur  the  Prr^ec- 
tion  of  Animals — Uncertainty — Perpetuity, — A  t«- 
tator  gave  a  legacy  of  £500  to  the  Society  for  th** 
Abolition  of  Vivisection,  and  he  bequeathed  ihe 
residue  of  his  property  to  the  Society  of  Carlfinih«- 
for  the  Protection  of  Animals,  to  be  paid  in  eadi 
case  to  the  treasurer  of  tho  society.  The  objects  ot 
tho  first-named  society  was  to  procure  by  legisU- 
tion  the  entire  suppression  of  vivisection.  Tht- 
rules  provided  that  the  secretary  should  receive  aB 
moneys  contributed  to  the  society  and  expend  ti^ 
same  on  its  behalf  in  his  discretion  :  and  that  all 
moneys  exceeding  the  sum  required  for  use  by  tie 
society  should  be  invested.  The  objects  of  t^ 
Carlsruhe  Society  was  to  prevent  the  ill-treatment  of 
animals,  to  protect  all  useful  animals,  especially 
birds,  and  whenever  necessary  to  provide  them  with 
food,  and  such  like  objects.  Neither  of  the  sodetiK 
was  incorporated. 

Held,  (1)  that  the  legacies  were  charxtabif 
legacies ;  (2)  that  even  if  not  charitable,  they  wew 
not  void  for  uncertainty  or  as  creating  X)erpetmtiejL 
— Armstrong  v.  Beeves,  v.c.  (Ir.) — 25  L.  B.  Ir.  32j. 

2.  Charitable  bequest — Memoranda  in  farvtHr  tf~ 
Invalid  declaration  of  trust — Ahctrtive  inairvmEj^i. 
— A  testator  about  eight  years  before  his  deatk 
which  occurred  in  1889,  called  on  H.,  a  friend  of 
his,  and  stated  that  he  was  about  to  dispose  of  hk 
property  in  case  of  his  death,  and  that  tdta 
making  provision  for  his  relations  he  should  an 
certain  bonds  to  H.  and  another  friend  C.  to  dis- 
tribute amongst  different  charitable  instxtataons. 
and  asked  H.  to  assist  him  in  making  out  a 
list.  The  testator  and  H.  and  C.  subsequently  met 
together,  and  a  memorandum  was  written  by  C.  at 
the  dictation  of  the  testator,  to  the  effect  that  the 
testator  had  handed  over  to  H.  and  C.  the  secnrifiefl 
named  on  the  other  side  of  the  paper,  to  be  giTa 
by  them  to  the  various  charitable  institntioi» 
specified.  The  testator  signed  this  memozandnm. 
and  his  signature  was  witnessed  by  an  independent 
witness,  and  the  securities,  which  were  all  payaUr 
to  bearer,  were  handed  over  and  placed  by  C  in  i 
safe.  The  testator,  however,  received  the  interesc 
on  the  securities,  and  also  withdrew  some  of  tbf 
seciuitics,  and  at  various  interviews  with  C.  Tazvd 
the  names  of  the  charitable  institutions,  and  tb: 
amounts  payable  to  them,  and  the  memorandu 
was  accordingly  altered  or  in  part  re- written  ia 
pencil.  Some  short  time  before  the  testator* 
death,  C,  at  the  testator's  instance,  wn*ote  another 
memorandum  as  a  final  expression  of  tho  testator'f 
wishes  concerning  the  securities  which  were  remam- 
ing,  but  did  not  ask  the  testator  to  sign  waA 
memorandum,  being  of  opinion  that  it  vm 
highly  probable  that  after  so  many  changes  the 
testator  would  withdraw  the  remaining  securities, 
and  the  whole  thing  would  end.  Neither  C.  nor 
H.  made  any  claim  to  the  securities,  bat  i^ 
charitable  institutions  contended  that  the  mem>> 
randa  operated  as  a  declaration  of  trust. 

Held,  that  there  was  unquestionably  no  valid 
declaration  of  trust ;  and  that  tho  memoranda  w«i^ 
imperfect  testamentary  documents  of  an  infonnal 
character. 

Held,  therefore,  that  the  property  which  tbe 
memoranda  purported  to  affect  passed  to  the  esecn- 
tors  as  part  of  the  property  belonging  to  the  testator 
at  his  death. — In  re  Smith,  Champ  v.  Mankallm*f, 
CH.D.  CHI.,  J.— 64  L.  T.  13. 

3.  Charitable  bequest — Validity  of—^'  Advancrmemi 
and  propagation  of  education  in  ecom^c  and  sanitnty 
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ideiice  in  Great  Britain,'** — A  testator  by  his  will 
gave  £200,000  to  trustees,  to  be  paid  exclusively  out 
of  such  part  of  his  personal  estate  as  might  by  law 
be  bequeathed  for  charitable  purposes;  and  he 
directed  that  his  trustees  should  stand  possessed  of 
the  said  legacy  upon  trust  to  apply  the  same  '*  for 
the  advancement  and  propagation  of  education  in 
economic  and  sanitary  science  in  Great  Britain.*' 

Held,  that  this  was  a  perfectly  valid  charitable 
bequest. 

Decision  of  Stirling,  J.  (62  L.  T.  N.  S.  365), 
affirmed. — In  re  Berridge,  Bcrridge  v.  Turnery  C.A. — 
63  L.  T.  470. 

4.  Failure  of  particular  charity  after  testator* a 
death,  but  before  payment  of  legacy — Lapse — Cy-pres. 
— A  testator  bequeathed  a  legacy  to  a  charitable  in- 
stitution, which  was  an  orphanage  voluntarily  main- 
tained by  a  lady  at  her  own  expense.  The  institu- 
tion was  in  existence  at  the  date  of  the  testator's 
death,  but  it  came  to  an  end  shortly  afterwards, 
and  before  the  legacy  was  paid. 

Held  (reversing  Stirling,  J.,  39  W.  R.  284,  [1891]  1 
Ch.  373),  that  the  legacy  had  not  lapsed,  but  had 
become  the  property  of  the  orphanage ;  and  that, 
as  the  ophanage  had  ceased  to  exist,  the  legacy  be- 
came applicable  by  the  Crown  for  charitable  pur- 
poses cif-prcs, 

Clark  V.  Taylor,  1  W.  R.  476,  1  Drew.  642,  and 
Hayter  v.  Trego,  5  Buss.  113,  considered. — In  re 
SJevin,  Slevin  v.  Hepburn,  C.A.  578— [1891]  2  Ch. 
236;  60  L.  J.  Ch.  439;  64  L.  T.  311. 

5.  Lease — Consent  of  Charity  Commissioners  — 
Effect  of  lease  for  more  than  twenty -one  years  without 
consent — Charitable  Trusts  Amendment  Act,  1855  (18 
tt  19  Vict.  c.  124),  s,  29. — A  lease  of  charity  pro- 
perty for  more  than  twenty-one  years,  made  with- 
out the  consent  required  by  section  29  of  the 
Charitable  Trusts  Amendment  Act,  1855,  does  not 
enure  for  any  purpose,  but  is  absolutely  void, — 
Bishop  of  Bangor  v.  Parry,  Q.B.D.  541— [1891]  2 
Q.  B.  207. 

6.  Mortmain — Bond  of  municipal  corporation — 
Borough  fund — Interest  in  land — Mortmain  Act  TO 
Geo,  2,  r.  36) — Municipcd  Corporations  Act,  1835  (5 
&  6  IT7//.  4,  c.  76),  «.  92 — Municipal  Corporations 
Ad,  1882  (45  tfe  46  Vict.  c.  50).  Part  VII.,  ss.  139- 
m— Public  Health  Act,  1875  (38  <k  39  Vict.  c.  55),  s. 
175. — Section  92  of  the  Municipal  Corporations  Act, 
1835,  provides  that  (inter  alia)  the  rents  and  profits 
of  all  hereditaments  belonging  to  any  corporate 
body  shall  be  carried  to  an  account  to  be  called  the 
"borough  fund,"  and  that  such  fund,  saving  the 
rights  of  all  persons  in  or  upon  any  real  or  personal 
estate  of  any  body  corporate,  by  virtue  of  any 
mortgage  or  otherwise,  shall  be  applied  to  various 
specified  purposes,  including  the  payment  of  the 
sakiios  of  the  mayor,  recorder,  and  police  of  the 
borough  ;  and  that,  in  case  the  b(»rough  fund  shall 
be  more  than  sufficient  for  such  purposes,  the 
surplus  thereof  shall  be  applied  for  the  public 
benefit  of  the  inhabitants  of  the  borough.  The 
Municipal  Corporations  Act,  1882,  contains  a  simi- 
lar provision. 

Held,  that  a  bond  of  a  municipal  corporation 
creating  a  mortgage  of  the  "borough  fund"  as 
constituted  under  either  of  the  above  Acts  does  not 
create  an  interest  in,  or  a  charge  upon  an  interest 
in,  land  within  the  meaning  of  9  Geo.  2,  c.  36, 
because  Ruoh  bond  can  only  operate  to  charge  the 
surplus  (if  any)  of  the  fund  remaining  as  moneys  in 
the  hanas  of  the  body  corporate  after  the  payments 
specified  in  section  92  have  been  made  out  of  the 
fund. 
The  clause  in  section  92  of  the  Act  of  1835  saving 


the  rights  of  any  person  claiming  under  any  mort- 
gage applies  only  to  rights  existing  at  the  date  of 
the  passing  of  that  Act,  and  not  to  prospective 
rights. 

Section  175  of  the  Public  Health  Act,  1S75,  pro- 
vides that  lands  acquired  by  any  local  authority  under 
that  Act,  and  not  requiied  for  the  purposes  for  which 
they  were  acquired,  shall  bo  sold,  and  the  proceeds 
of  sale  carried  to  the  account  of  the  **  district 
fund." 

Held,  that,  in  the  absence  of  any  evidence  to 
show  the  existencQ  of  any  such  surplus  lands,  a 
mortgage  of  the  "  district  fund  "  did  not  create  an 
interest  in,  or  a  charge  upon-  an  interest  in,  land 
within  9  Geo.  2.  c.  36. 

Decision  of  Stilling,  J.  (38  W.  R.  249),  revei-Sfd, 
— In  re  'Thompson^  Bedford  v.  Teal,  C.A.  50 — 45  Ch. 
D.  161 ;  59  L.  J.  Ch.  089;  63  L.  T.  471. 

7.  Mortmain — Manchester  Corporation  stock — In- 
terest in  land — Manchester  Waterworks  and  Imjyrove- 
ments  Act,  1872  (35  &  30  Vict.  c.  xxxi.),  s.  34.— The 
Corporation  of  Manchester  were  empowered  by  35 
&  36  Vict.  c.  xxxi.,  s.  34,  to  issue  stock,  **and  the 
stock  so  created  and  issued  shall  be  a  charge  upon 
the  city  rate,  and  all  landed  and  other  property 
vested  in  or  belonging  to  the  corporation,  or  which 
may  be  acquired  by  them,  but  shall  be  distributable, 
transmissible,  and  transferable  as,  and  in  other 
respects  have  the  incidents  of,  personal  estate." 

Held,  that  the  stock  conferred  an  interest  in  land 
within  the  Moi-tmain  Act  (9  Geo.  2,  c.  36),  s.  3,  and 
could  not  be  bequeathed  for  charitable  purposes. 

Bedford  v.  Teal,  39  W.  R.  50,  45  Ch.  D.  161,  dis- 
tinguished.— In  re  Holmes,  Holmes  v.  Holmes,  CH.D. 
KAY,  J.— 60  L.  J.  Ch.  267  ;  63  L.  T.  477. 

8.  Mortmain  —  Interest  in  land  —  Mortgage  of 
borough  *^  rents,  rates,  and  waterworks** — ""^  Under- 
taking " — Mortmain  Act  (9  Geo.  2,  c.  36). — A  cor- 
poration, by  virtue  of  their  powers  under  two 
private  Acts,  and  under  the  Local  Government 
Supplemental  Act,  1861,  to  secure  the  sum  of  £150 
paid  by  the  testatrix  for  the  purposes  of  these  Acts, 
mortgaged  to  her,  '*  her  executors,  administrators, 
and  assigns,  such  propoiiion  of  the  rents,  rates,  and 
waterworks  which,  by  the  said  Acts,  .  .  .  the 
corporation  are  authorized  to  charge,  levy,  purchase, 
and  make,  ...  as  the  principal  sum  doth  or 
shall  bear  to  the  whole  sum  which  is  or  shall  be 
borrowed." 

Held,  that  this  was  a  moitgage  of  the  imder- 
taking  as  a  going  concern. 

Held,  also,  that  the  mortgage  did  not  create  an 
interest  in  land  within  the  Mortmain  Acts,  and  that 
the  mortgage  debt  was,  in  consequence,  pure 
personalty. 

The  principles  of  Walker  v.  Milne,  1 1  Beav.  507 ; 
Gardner  v.  London,  Chatham,  and  Dover  Railway 
Co.,  15  W.  R.  325,  L.  R.  2  Ch.  App.  201 ;  Holds- 
worth  V.  Davenport,  25  W.  R.  20,  3  Ch.  D.  185 ; 
Attree  v.  Hawe,  26  W.  R.  871,  9  Ch.  D.  337  :  and  In 
re  Yerbury*s  Estate,  Ker  v.  Dent,  62  L.  T.  N.  S.  55, 
38  "W.  R.  Dig.  217,  followed  and  applied. — In  re 
Parker,  WignaU  v.  Parker,  CH.D.  STI.,  J.  346 — 
[1891]  1  Ch.  682 ;  60  L.  J.  Ch.  195;  64  L.  T.  257. 

See  also  Trade  TInion  ;  Will,  26. 

CHEQUE  :— 

Crossing — Negotiability — Words  restricting  neqoti" 
ability— Bills  of  Exchange  Act,  1882  (45  tk  46  Vict. 
c.  61),  ss.  8,  29,  35,  73,  81. — A  cheque  payable  to 
order  or  bearer  can  only  be  rendered  not  negotiable 
by  writing  across  the  face  of  the  cheque  a  direction, 
in  clear  and  unambiguous  language,  that  the  cheque 
is  not  negotiable. 
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liie  prr^peitT  as  soon  is 

•:h.  LiJ:  •30  L.  J.CL 
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•»**-"•  'J  '"  *  l*f  'Urrdun— 
■ '  .  — A  limited  oomptsj, 
.r  wbieiL  one  object  wu 
*  T.  vET'-w  money  by  moitgigea 
r-_~i^'  aiLin*y  •:n  «ir:pQcit,  and  ks» 
icii  ^otfT  bciui^  and  mortg^e  deba- 
nr^-».  inii  any  --.i^^r  *^:arid£s  fonnded  or  htsed 
Tz*  n.  1*1  :r  any  r  th**  r^nl  and  personal  assete 
:r  Tz»  n  ".zxt  iT^br  r  Ta.*?  ocmpany."  was  in  liqnida- 
tms.  Tcitr  UL  -rL-"  :t  ti»*  l'?th  of  Febmarr,  lyfl^. 
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"•^  ii»'  ^-IIlCJiIl7  ia*i  :  beamed  an  oTerdrait  fra 
:n  -ftffinrrr-     r  rwo  j.^int  promissory  notes. 


f4       ,.^^.— - 


T.    »l  -     *. 


^T  i ;  •^^;  L.  T, .;!::. 
."^^  alio  Xv:-.*j'  E,  I. 

COKE- — .S=*  MeTI:  'F*^;U3  3l-LyAGE3fE5T  AtTS,  5. 

COLLEGE.— .S^  Uyr^-rii^iTT,  I.  2. 
COMMON'S.  tlOHTS'  erf.— .See  Coi  yh  :  ld^. 
COMPANY  :— 

I-  /'  -*  •*'  *" — I>'**r*'T — rr'ti*^l'*i^  »  (  if.  M^'i'»if^^*v 
^•/  /— '\'  '  V/^^f  ttu^n.'I. — Wbere  debentur^^ 
rx^,'.  A*-,  'ill  tr.-r  property  of  the  compouiy.  and 
tL^i    coi:.7.ai;y   is    msolT^mt,  the  debentnie-holdas 


,11  Lem-iaji.  ZTTgn  by  two  ducctois,  M.  and  6. 
if*  3«  r^  wi^«  r-E>fw«*i  at  -vftr»>a«  times  dovB  U» 
•-  M.  juiL  - .  ±1-*.  rxec;ite»l  smarftntees  to twond- 
r  iiir:i»aufSw  In  Apnl.  I**-'^^.  the  board  resoltd 
"izjiz  iii'i^r  ir:i_>  '^I  ;t  the  compftny's  articles,  thr 
<f=:<H:&:r»  -^C'-nlti  :«^  xndemnid<ed.  and  in  Msrd. 
1^^'.  a  *:-  :'.4r  r^st.  l^rir:>Q  was  phased,  and  also  that 
tiL**y  «!•  nli  ':»  it«:iLri«i  by  meians  of  cbftrge  on  the 
di:allrf*i  ::iciiiaL  In  May.  1>.M>,  a  mortgage  ly 
wTiy  ,r  zLirdziry  t3  M.  ftnd  G.  was  executed  **<i 
tie  irL-a,'"^i-^  am  -cnts  of  £4  per  share  <mi  o,(W 
scares."  3C  jud  G.  had  made  payments  to  tbr 
tank  azi'i  to  th.T  niilway  compftnies,  and  nov 
clai=i<^«i  th^  beaedi  3t  thor  secoiity. 

H<rli.  :ipcn  rh^e  eTidence*  that  it  was  part  of  the 
&^T«^^i:i<=iit  rh,tt  M.  and  G.  should  be  indemnifiBii 
by  ft  chATz^  upon  the  uncalled  capital,  and  that, 
tee  o^^crir.^  bein^  a  borrowing  of  money,  the 
tzac^^icti.^n  was  a  l>3rTOwxng  on  the  security  of  tht 
uncall-rd  oapitaL  and  to  that  extent  the  mortgage 
was  Tftli-l- 

Held.  also,  that  cla>ise  3  (L]  authorized  the  VB» 
of  securities  founded  upon  uncalled  capital. 

Heltl.  also.  that,  under  the  articles,  the  indezDm- 
fyin^  of  a  director  was  a  legitimate  business  piiip<W 
of  the  company. — In  rt  PtfU  IVvrks  yZiiaiferf)* 
CH.D.STI.,  J.  23^— [l'*91]  1  Ch.  1:3;  60  L.  J.  Ch. 
114;  63L.T.  628." 

DmECTORS — 
4.  Ap^-f'intment — Validity  of — PnuXict — M*JtM^  ^ 
ii*iy  action— Cotts— Companies  Act,  1S62  (25  «t  26 
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Vid.  c.  89),  8,  67;  Table  A,  arts.  35,  52,  53,  58,  62, 
71. — Article  58  of  Table  A  to  the  Companies  Act, 
1862,  does  not  apply  to  mere  (le  facto  directors,  nor 
to  subscribers  to  the  memorandum  of  association, 
■^ho,  by  article  53,  are  **  deemed  to  be  directors," 
no  directors  having  been  appointed  by  them  under 
article  52  ;  but  only  to  directors  who  have  been 
duly  appointed  under  the  articles. 

Where  no  directors  have  been  appomted  by  the 
subscribers  to  the  memorandum  of  association,  nor 
have  they  themselves  acted  as  directors,  persons 
who  have  constituted  themselves  directors  de  facto 
cannot  retire  from  office  under  article  58,  and  then 
continue  in  office  as  "  vacating  directors  **  under 
article  62. 

The  power  of  appointing  directors  given  to  the  sub- 
scribers of  the  memorandum  of  association  under 
article  52  remains  in  force  until  an  appointment  has 
been  made  and  reasonable  notice  only  is  required 
for  calling  a  meeting  of  subscribers  of  the  memo- 
randum of  association. — JohnMorletj  Buildinq  Co,  v. 
Barras,  CH.D.  STI.,  J.  619— [1891]  2  Ch.  386;  60 
L.  J.  Ch.  496;  64  L.  T.  856. 

5.  Remuneration — Net  profits  for  the  year — Volnn- 
iary  vjindiny  up — Reconstruction — Profits  on  sale  of 
undertaking  to  new  company, — A  provision  in  a  com- 
pany's articles  remunerating  the  directors  for  their 
services  by  a  percentage  on  the  net  profits  of  each 
year  applies  only  to  profits  made  by  the  company 
as  a  going  concern,  and  not  to  a  profit  realized  on 
the  sale  of  its  undertaking  to  a  new  company  in  a 
voluntary  winding  up,  with  a  view  to  reconstruc- 
tion. 

Rishton  v.  Grissell,  L.  R.  5  Eq.  326,  16  W.  R.  Ch. 
Dig.  86,  approved. — Frames  v.  BuUfontein  Mining 
Co,  {LimitecTjy  CH.D.  cm.,  J.  134— [1891]  1  Ch.  140; 
€0  L.  J.  Ch.  99  ;  64  L.  T.  12. 

6.  Resignation — Regulations  ofcompani/ — Companies 
Act,  1862(25ct26  Vict,  c,  89),  5.  lo\  Table  A.art.oo.— 
In  the  absence  of  a  special  provision  in  the  articles 
of  association  the  directors  of  a  company  have  no 
power  to  accept  the  resignation  of  a  co-director ; 
flie  resignation  must  be  made  to  the  company. 

Article  oo  of  Table  A  gives  the  directors  no  such 
power. — MunicijKtl  Freehold  Land  Co,  v.  Follimjton, 
CH.D.  KEK.,  J.— 59  L.  J.  Ch.  734;  63  L.  T.  238. 

Meeting— 

7.  Amendment  to  resolution — Rejection  by  chairman 
"^Conduct  of  member — JVaicer — Terms  of  notice  con^ 
veiling  Tneeting. — The  rules  of  a  company  provided 
that  no   shareholder  should  be  qualified  to  vote 
unless  he  had  held  five  shares  for  six  months  before 
the  meeting,  but  the  number  of  the   votes  of  a 
qualified  proprietor  depended  on  the  number  of  his 
wiares,  without  regard  to  how  long  he  had  held  the 
other  shares.      Notice  was  given  of  an  extraordi- 
nary meeting  for  the  4th  of  April,  1889,  with  a  view 
'*to  alter  the  scale  of  voting  by  giving  to  every 
Oualified  proprietor  one  vote  for  each  share.**     On 
the  Ist  of  April  the  directors  circulated  the  resolu- 
tion to  be  proposed,  which  was  to  the  effect  that 
every  proprietor  should  have  one    vote  for  each 
share,  but  should  have  no  vote  for  any  share  unless 
he  had  held    it  six  months.       H.,   a  proprietor, 
attended  the  meeting  and  proposed  that  to  qualify 
a^rson  to  be  a  director  he  must  have  held  shares 
for  a  certain  period.     The  chairman  ruled  this  out 
of  order,  upon  which  H.  moved  an  amendment  that 
the  qualification  of  six  months  as  to  shareholders 
shomd  be  expunged.      He  did  not  put  the  amend- 
ment in  writing,  or  in  very  clear  terms.     The  chair- 
man, however,  understood  the  motion  in  the  above 
Sense,  and  asked  whether  anyone  seconded  it,  and, 
it  having  been  seconded,  he  was  about  to  put  it  to 


the  meeting ;  but  after  consulting  the  solicitor  of 
the  company  he  said  he  was  advised  that  no  amend- 
ment could  be  put,  and  that  the  proposed  resolution 
must  either  be  accepted  as  it  stood  or  rejected.  He 
therefore  refused  to  put  the  amendment.  The 
original  resolution  was  then  passed,  H.  moving  its  re- 
jection and  voting  against  it.  It  was  confirmed  at  a 
subsequent  meeting  at  which  H.  attended,  and  pro- 
tested on  the  grounds  that  the  resolution  was  not 
within  the  notice  calling  the  meeting,  and  that  the 
chairman  had  refused  to  put  his  amendment.  On 
an  action  by  H.  to  set  aside  the  resolution  on  the 
above  grounds, 

Held  by  Chitty,  J.,  that  the  conduct  of  the 
plaintiff  at  the  meeting  amoimted  to  a  waiver  which 
precluded  him  from  bringing  an  action  against  the 
company  of  which  he  was  a  member,  on  the  ground 
of  any  irregularity  in  the  notice ;  that  any  member 
wishing  to  insist  upon  his  right  to  move  an  amend- 
ment, or  to  protest  against  the  ruling  of  the  chair- 
man, ought  to  formuEite  and  put  before  the  chair- 
man, either  orally  or  in  writing,  the  terms  of  his 
amendment,  and  should  also  put  the  chairman  on 
his  guard,  by  cautioning  him  that  his  ruling  was 
objected  to,  so  as  to  give  him  an  opportunity  of  re- 
considering his  position ;  and  that  on  these  grounds 
the  plaintiff's  action  failed,  and  must  be  dismissed. 

Held,  on  appeal,  that  H.  had  moved  an  amend- 
ment which  was  sufficientiy  definite,  and  that  the 
chairman  was  wrong  in  refusing  to  put  it  to  the 
meeting;  that,  as  the  chairman  after  consulting 
the  solicitor  of  the  company  had  deliberately  ruled 
that  no  amendment  could  be  put,  H.  was  under 
no  obligation  to  contest  that  ruling  or  to  leave  the 
meeting,  but  was  justified  in  voting  against  the 
resolution  ;  that  his  so  doing  could  not  be  deemed 
acquiescence  in  the  ruling ;  and  that  as  the  chair- 
man's refusal  to  put  the  amendment  had  withdrawn 
a  material  and  relevant  question  from  the  con- 
sideration of  the  meeting,  the  resolution  must  be 
set  aside. 

Whether  the  resolution  was  within  the  scope  of 
the  notice  calling  the  meeting,  quaere. 

Per  Cotton  and  Fry,  L.JJ.,  semble,  that  it  was. — 
Hendersons,  Bank  of  Australasia^  C.A. — 45  Ch.  D. 
330;  59  L.  J.  Ch.  794 ;  63  L.  T.  597. 

Memoraxdum — 

8.  Alteration  of  memorandum — Business — Objects — 
Main  jmrpose  —  Extending  range  of  investments  — 
Comjtanies  {Memtyrandum  of  Association)  Act,  1890 
(53  A  54  Vict,  c,  62),  s,  1  (2),  (4),  (5)  (a)  (b).— A 
company  formed  for  the  purpose  of  investing  in 
Government  stock  or  other  securities  guaranteed  by 
Government  cannot  alter  its  memorandum  of 
association  under  the  Companies  (Memorandum  of 
Association)  Act,  1890,  so  as  to  extend  its  power  of 
investment  to  non -Government  securities,  such 
alteration  neither  "  enabling  it  to  carry  on  its 
business  more  economically  or  more  efficiently,'*  nor 
**to  attain  its  main  purpose  by  new  or  improved 
means  '*  within  the  meaning  of  the  Act. 

Observations  on  the  duty  of  the  court  in 
exercising  its  discretion  under  the  Act. — In  re 
Governmtnt  Stock  Investment  Co,,  CH.D.  CHI.,  J.  375 
—[1891]  1  Ch.  649;  60  L.  J.  Ch.  477  ;  64  L.  T.  339 

9.  Alteration  of  memorandum  —  New  business  — 
Comjxinies  [Memorandum  of  Association)  Act,  1890 
(53  &  54  Vict,  c,  62),  s,  1,  sub-sections  3,  5  (d).— 
The  court  has  power,  under  sub-section  5  (d)  of  sec- 
tion 1  of  the  Companies  (Memorandum  of  Associa- 
tionj  Act,  1890,  to  confirm,  either  wholly  or  in  part, 
resolutions  of  a  company  extending  the  powers  of 
investment  in  its  memorandum  of  association ;  but, 
in  exercising  its  discretion,  the  court,  under  sub- 
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flection  3  of  section  1,  may  impose  such  conditions 
as  it  may  think  necessary. 

In  re  Gi>vt^rumtut  St'ck  Invest merd  Co.,  39  W.  K. 
375,  [1891]  1  Ch.  649,  distinguished.— i;/  re  F(/rtign 
and  Colonial  Gorerument  Trust  Co.  {LimikfJ),  CH.D. 
STI.,  J.  699— [1891]  2  Ch.  395. 

10.  Alteration  of  memorandum  —  Ert^uion  of 
objects  mfniion^d  in  memorandum — Companies  {Memo- 
rand  nm  of  Associatioyi)  Act,  1890  (53  d*  54  Vict.  c. 
62) — ComjAinies  {Winding-up)  Ad,  1890  (53  d*  54 
Vid.  c.  63). — A  petition  was  presented  by  a  com- 
pany, under  the  Companies  Acts,  1862  to  1890, 
asking  for  the  sanction  of  the  court  to  certain  pro- 
posed alterations  in,  and  additions  to,  the  memo- 
randum of  association  of  the  company  resolved  on 
by  special  resolutions.  The  company  was  regis- 
tered in  May,  18SS,  with  a  nominal  capital  of 
£2,000,000,  but  it  had  not  been  brought  out,  nor 
had  it  carried  on  business.  It  had  no  creditors  nor 
debenture-holders,  and  only  seven  shareholders — 
viz  ,  the  seven  subscribers  to  the  original  memo- 
randum of  association — all  of  whom  joined  the  com- 
pany as  co-petitioners.  The  company  had  no 
articles  of  association.  The  objects  of  the  company 
as  contained  in  its  memorandum  of  association  were 
those  of  an  investment  and  loan  company.  It  was 
proposed  to  add  to  these  the  objects  of  a  guarantee 
and  finance  company  with  increased  borrowing 
powers. 

The  evidence  showed  that  the  business  of  the 
company  could  be  more  conveniently  carried  on 
with  less  restricted  borrowing  powers  ;  and  that  the 
proposal  to  give  to  the  company  the  additional 
powers  of  a  guarantee  and  finance  company  would 
enable  the  company  to  carry  on  business  more 
efficiently,  and  attain  its  purpose  by  improved 
means,  and  also  conveniently  and  advantageously 
combine  other  business  with  its  original  business. 

Held,  that  the  court  ought  to  sanction  the  pro- 
posed alterations. 

Held  also,  that,  although  there  had  been  no  ad- 
vertisements of  the  petition  or  application  in 
chambers  relating  thereto,  advertisements  would, 
under  the  circumstances,  be  dispensed  with. — In  re 
The  Empire  Trust  {Limited),  CH.D.  CHI.,  J. — 64  L.  T. 
221. 

11.  Certificate  of  incorporation — Memorandum  of 
association — Numher  of  signatories — Evidence —  Wind- 
ing up — Juried idion—- Companies  Ad,  1862  (25  d'  26 
Vid.  c.  89),  63.  6,  17,  18,  145.— The  registrar's 
certificate  of  incorporation  of  a  company  is  not 
conclusive  evidence  that  the  memorandum  of 
association  was  in  fact  signed  by  at  least  seven  per- 
sons ;  evidence  can  be  adduced  to  show  that  in  fact 
the  memorandum  was  signed  by  less  than  seven 

Cons,  and,  if  that  fact  be  established,  the  court 
no  jurisdiction  to  make  a  winding-up  order. 
In  re  Northumberland  and  Durham  Distrid  Bank- 
ing Co.,  2  De  G.  &  J.  357,  approved. 

PeeVs  case,  L.  II.  2  Ch.  App.  674,  and  Gales  v. 
Turijuand,  L.  B.  2  H.  L.  325,  distinguished. — In 
re  National  Debenture  and  Assets  Cor])oration,  c.A.  707 
—[1891]  2  Ch.  505;  60  L.  J.  Ch.  533;  64L.T.  512. 

Prospectus — 

12.  Misrepresentation — Action  of  deceit — Fraud — 
Directors — Prospectus. — An  action  of  deceit  will  not 
lie  in  respect  of  a  negligent,  as  distinguished  from 
a  fraudulent,  misrepresentation. 

Derry  v.  Peek,  38  W.  B.  33,  14  App.  Cas.  337, 
followed. 

The  directors  of  a  gold  mining  company  issued  a 
prospectus  containing  a  statement  Uiat  "  full  re- 
ports of  the  property  have  been  prepared  for  the 
directors  by  eminent  engineers"   (naming   four). 


Xone  of  the  reports  in  question  had  in  fact  beeft 
prepared  on  the  instructions  of  the  directors  or  on 
their  behalf,  and,  although  one  of  the  reports  was 
addressed  to  the  directors,  it  had  been  in  fact  pte* 
pared,  before  the  formation  of  the  company,  on  he* 
half  of  a  vendor  of  the  property. 

At  the  trial  of  an  action  for  damages  for  misre- 
presentation, brought  against  the  directors  by  a 
person  who  had  taken  shares  in  the  belief,  induced 
by  the  prospectus,  that  the  reports  had  been  pre- 
pared on  behalf  of  the  dir^stors,  the  judge,  in 
effect,  found,  (1)  that  the  above  statement  was 
untrue  in  any  £ur  sense  of  the  words  used,  (2)  that 
none  of  the  defendants  gave  any  satisfactory  ex« 
planation  of  the  meaning  they  attributed  to  the 
statement,  and  (3)  that  they  were  not  justifi^ed  xa 
allowing  the  statement  to  be  inserted  in  tha 
prospectus.  There  was,  however,  no  finding  that 
the  defendants,  or  any  of  them,  had  been  gnilty  ol 
fraud. 

Held,  by  the  Court  of  Appeal,  on  these  findings, 
and  on  investigation  of  the  evidence  with  respect  to 
each  defendant  separately  (which  the  court  bdd  to 
be  necessary  in  an  action  of  deceit),  that  fraudulent, 
as  distinguished  from  negligent,  misrepresentatioa 
had  not  been  proved,  and  consequendy  that  the 
action  could  not  be  supported  against  any  of  iht 
defendants. 

Decision  of  Bomer,  J.  (39  W.  B.  252),  reversed. 

Quo-re,  whether  the  misstatement  in  die  pros- 
pectus could  be  held  material  in  the  abeoioe  of 
proof  that  the  reports  themselves  were  in  iaxi 
xmtme.^ A  ngusY.  Clifford,  C.A.  499— [1891]  2  Ou 
449 ;  60  L.  J.  Ch.  443. 

13.  Misrepresentation  —  Rescission  of  contract  fit 
take  shares— Removal  of  name  from  register  of  «iUz]T- 
holders. — The  name  of  a  shareholder  ordered  to  ba 
removed  from  the  register  of  shareholders  on  the 
ground  that  he  had  been  induced  to  take  shares  oa 
the  faith  of  a  statement  which  was  untrue  in  tiba 
prospectus  that  certain  persons  were  members  of 
the  council  of  administration,  and  that  the  ooimdl 
consisted  of  members  of  the  company.  —  In  rt 
Metropolitan  Coal  Consumers^  Associatiouy  Waiw 
wrighVs  case,  C.A. —63  L.  T.  429. 

14.  Misrepresentation — Rescission  of  contract — Ac^ 
quiescence — Attending  meeting  after  repudiation  </ 
shares — Inquiring  price  of  shares. — ^The  prospectas 
of  a  company  contained  a  statement  that  certain 
persons  would  form  a  council  of  aduiinistratiaii 
from  which  would  be  selected  an  executive  and 
financial  committee,  which  should  constitute  tbt 
board  of  directors.  E.  applied  for  shares  in  the 
company,  reljdng  upon  the  representation  tiiat 
those  persons  were  members  of  the  council  of 
administration,  and  in  the  belief  that  they  woali 
be  responsible,  for  the  management  of  the  oompan]f» 
Those  persons  were  not,  in  fact,  members  of  the 
company,  and,  upon  discovering  this,  E.  ga^ 
notice  of  motion  to  remove  his  name  froui  tha 
register  of  members.  Shortly  afterwards  K 
attended  a  meeting  of  the  company,  but  did  not 
vote  or  take  any  other  part  in  the  meeting.  Soma 
months  after  giving  notice  of  motion  E.  wrote  to 
the  secretary  of  the  company  and  inquired  at  "wiai 
price  the  shares  of  the  company  were  then  quoted* 

Held,  that  there  was  a  material  misrepresenta- 
tion, on  which  E.  relied,  and  that  he  was  entitled 
to  have  his  name  removed  from  the  register  o£ 
members. 

Held,  that  E.  had  not,  by  attending  the  meeting, 
or  inquiring  the  price  of  the  shares,  acted  as  a 
shareholder  towards  the  company  so  as  to  disentitla 
him  to  insist  on  his  repudiation  of  his  shares." 
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In   re    Metropolitan     Coal    Consuinera^    Association, 
Edward's  case,  CH.D.  KEK.,  J.— 64  L.  T.  oGl. 

15.  Misi'epresentadvn  —  liescission  of  contract  — 
Winding-up  ordtr — Practice — Statement  of  claim- 
Amendment  after  couiinencfmtnt  of  ivindimj  up, — In 
an  action  against  a  company  for  rescission  of  a 
contract  to  take  shares,  the  plaintiff  cannot,  after 
the  commencement  of  the  winding  up  of  the  com- 
pany, raise,  by  amendment  of  his  statement  of 
claim,  a  ground  for  relief  distinct  from  those 
raised  in  his  original  statement  of  claim. — Cochsedge 
V.  Metropolitan  Coal  Cnnsumers*  Association,  CH.D. 
KEK.,  J.  63G— 64  L.  T.  S26. 

Reduction  of  Capital — 

16.  Preference  and  ordinary  shares — Resolution  for 
reduction  of  ordinan/  shares  only — Canfirmation  by 
court— Companies  Ad,  1867  (30 '<i'  31  Vict,  c.  131), 
88.  9,  11— ComjKinit^s  Act,  1877(40  d'  41  Vict,  c,  26), 
«.  3. — Under  the  Companies  Acts,  1867  and  1877, 
the  court  has  power  to  sanction  a  special  resolution 
for  the  reduction  of  the  ordinary  capital  only  of  a 
company,  the  preference  capital  remaining 
unreduced. 

In  re  Union  Plate  Glass  Co,,  37  W.  R.  792,  42 
Ch.  D.  .513,  not  followed. 

In  re  Gatliny  Gun  Co,,  38  W.  R.  317,  43  Ch.  D. 
628,  and  In  re  Barroiv  Htematite  Steel  Co.,  37  W.  R. 
249,39  Ch.  D.  o82,  followed.— /n  re  Agricultural 
Hotel  Co.  {Limited),  CH.D.  KEK.,  J.  218— [1891]  1 
Ch.  396 ;  60  L.  J.  Ch.  208 ;  63  L.  T.  748. 

17.  Preliminary  expenses  —  **  Lost  capital "  or 
** capital  unrepresented  by  available  assets" — Com- 
panies Act,  1867  (30  t£-  31  Vict,  c,  131),  ss,  9,  11— 
Companies  Act,  1877  (40  tfe  41  Vict,  c.  26),  s,  3.— A 
company  is  not  entitled  to  reduce  its  capital  by  the 
amount  expended  on  preliminary  expenses,  as 
such  expenditure  is  not  "  lost  capital "  or  **  capital 
unrepresented  by  available  assets  "  within  section  3 
of  the  Companies  Act,  1877. — In  re  Abstainers'  and 
General  Insurann  Co.,  CH.D.  NOE.,  J.  574— [1891] 
2  Ch.  124 ;  60  L.  J.  Ch.  510 ;  64  L.  T.  256. 

18.  Sinking  fund — Contract  in  memorandum — Pay- 
ment  off  of  preference  shares — Companies  Act,  1877 
(40  &  41  Victl  c.  26),  s.  4— General  Orders,  March, 
1868,  rr,  2 — 20. — The  memorandum  and  articles  of 
a  company  contained  a  contract  binding  the  ordi- 
nary shareholders  to  set  apart,  and  the  preference 
shareholders  to  accept,  a  sinkiog  fund  for  the  pay- 
ment off  of  their  preference  shares.  The  fund 
having  been  set  apart,  and  a  petition  presented  for 
reduction  of  capital,  according  to  the  contract. 

Held,  that  the  reduction  of  capital  so  to  be 
effected  did  not  involve  ' '  the  payment  to  any  share- 
holder of  any  paid-up  capital  '*  within  section  4  of 
the  Companies  Act,  1877,  and,  consequently,  that 
creditors  (if  any)  were  not  entitlea  to  object; 
and 

Order  made  without  the  usual  inquiries  as  to 
creditors.  —  In  re  Dicido  Pier  Co.,  CH.D.  cni.,  J. 
486— [1891]  2  Ch.  354 ;  60  L.  T.  695. 

Registee — 

19.  Pitctljication — Motion  for  rectification  of  regis- 
**^ — Service  on  solicitors  of  company — Insufficiency  of 
tervice— Companies  Act,  1862  (25  c£:  26  Vict,  c.  89), 
M.  35,  62. — A  motion  was  made  under  section  35 
of  the  Companies  Act,  1862,  to  rectify  the  register 
of  members  of  a  company  by  the  insertion  therein 
of  the  name  of  the  applicant  as  the  holder  of  cer- 
tain shares.  Correspondence  had  passed  between 
the  sohcitors  of  the  company  and  the  solicitors  of 
the  applicant  with  reference  to  the  applicant's  claim 
to  he  a  shareholder  of  the  company,  and  the  notice 
of  motion  had  been  served  on  tne  company's  solici- 


tors, they  accepting  service  on  behalf  of  the  com- 
pany in  the  usual  manner.  At  the  hearing  the 
company  did  not  appear. 

Held,  that  service  on  the  solicitors  of  the  company 
was  not  sufficient ;  and  that  no  order  could  be  made 
until  the  comjxany  had  itself  been  served  at  its 
registered  office,  or  until  it  appeared. — In  re  the 
Denver  United  Breweries  {Limited),  CH.D.  NOR.,  J. — 
—63  L.  T.  96. 

Registration— 

20.  Private  partnership — Company  formed  fot 
mere  purpose  of  registration — Company  **  otherwise 
duly  constituted  by  law — Companies  Act,  1862  (25  <fe 
26  Vict,  c,  89),  ss,  4-6,  180. — Seven  persons,  con- 
stituting a  firm  which  had  for  some  years  carried  on 
a  publishing  business,  executed  a  deed  reciting  that 
the  partners  had  sold  their  business  to  a  limited 
company  in  consideration  of  certain  fully  paid-up 
shares  in  the  company,  which  formed  the  only 
assets  of  the  partnership,  and  that  they  were 
desirous  of  modifying  their  partnership  with  a 
view  to  its  registration  as  an  unlimited  company 
under  Part  VII.  of  the  Companies  Act,  1862 ;  and 
containing  mutual  covenants  between  the  present 
partners  and  any  future  members  of  the  company, 
that  they  should  be  subject  to  certain  provisions 
therein  contained.  The  sole  object  of  the  deed  was, 
in  fact,  to  obtain  registration  as  a  company  imder 
Part  VII.  of  the  Act.  The  deed  was  produced  to 
the  Registrar  of  Joint-Stock  Companies,  and  an 
application  made  to  him  to  i-egister  the  company. 

Held,  reversing  the  decision  of  the  Divisional 
Court  (Cave  and  Charles,  JJ.),  that  the  application 
could  not  succeed. — Peg,  v.  Itegistrar  of  Joint-Stock 
Companies,  C.A.  708. 

Shares — 

21.  Allotment — Allotment  before  application — Sub* 
sequent  application  by  allottee —  Withdrawal  of  applica^ 
Hon — Removal  of  name  from  register, — A  company 
allotted  shaies  to  H.,  who  had  not  applied  for  them. 
Subsequently  H.,  being  unaware  of  the  previous 
allotment,  applied  for  shaies.  H.  having  with- 
drawn his  application, 

Held,  that  the  allotment  prior  to  the  application 
was  invalid,  and  H.  was  entitled  to  have  his  name 
removed  from  the  register. — In  re  Northern  Electric 
II /re,  &c.,  Co.,  Ex  parte  Hall,  CH.D.  KAY,  J. — 63 
L.  T.  369. 

22.  Allotment  —  Directors  —  Allotment  by  un^ 
authorized  directors — Ratification  by  company — Com- 
panies Act,  1862  (25  tb  26  Vict,  c,  89),  s,  67.— A.  and 
B.  had  applied  for  shares  in  a  mining  company,  and 
on  October  24,  1888,  two  of  the  four  directors  of 
the  company  met  and  allotted  shares  to  A.  and  B. 
and  other  applicants.  The  allotmouts  eo  mjidt?  were 
invalid,  the  two  dii'cctors  not  having  authority  to 
make  allotments.  Letters  of  allutment,  ivere, 
however,  sent  out,  and  wore  received  by  A,  and  B. 
on  October  25.  A.  returned  hi^  allotment  letter, 
but  the  secretary  refused  to  receive  it  back,  and 
both  A.  and  B.  immt  tliittely  wiote  complaiidiig  of 
the  manner  in  which  the  allotments  had  been  made, 
and  asking  to  be  relieved  from  taking  the  shares, 
but  neither  of  them  expressly  repudiatiid  the  shares. 
On  October  31  B.  paid  the  allotment  money  to  the 
company's  bankers  under  protest,  as  he  alleged,  but 
there  was  no  evidence  that  any  protest  had  been 
commimicated  to  the  company.  On  D€?ceriibor  24 
the  company  brought  an  action  agiiLust  A,  for  the 
allotment  money  j^ay able  by  lum .  On  Januaiy  7  f 
1889,  at  a  meeting  of  direct ors^  at  which  two  were 
present,  it  was  resolved  that  certificates  be  sealed 
of  the  shares  allottetl  to  A.  and  B.,  and  thL*  was 
accordingly  done   and  notice  thereof  giv<n  to  A* 
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und  B.  There  was  no  evidence  that  the  meeting  of 
January  7  was  in  any  way  irregular  or  invalid.  On 
January  16,  at  a  meeting  of  all  the  four  directors, 
the  minutes  of  the  prior  meeting  of  January  7  were 
signed. 

A.  and  B.  subsequently  applied  to  have  their 
names  removed  from  the  shareholders'  register. 

Held,  (1)  that  the  invalid  allotments  made  to  A. 
and  B.  on  October  24  were  capable  of  being  ratified 
by  the  company,  and  had  been  so  ratified  as  regards 
A.  on  December  24,  when  the  action  to  recover  the 
allotment  money  was  brought  against  him  by  the 
company,  and  had  also  been  so  ratified  as  regards 
both  A.  and  B.  either  on  January  7,  1889,  or  on 
January  16  at  the  latest;  (2)  that,  under  the  cir- 
cumstances of  the  case,  and  in  the  absence  of  any 
prior  repudiation  of  the  shares  by  A.  or  B.,  the 
ratification  had  been  made  within  a  reasonable 
time;  and,  consequently,  that  neither  A.  nor  B. 
were  entitled  to  have  their  names  removed  from  the 
register. 

'  Bolton  V.  LanibeH,  37  W.  E.  434,  41  Ch.  D.  295, 
followed. 

Decision  of  North,  J.,  affirmed. — In  re  Portuguese 
Consolidated  Copper  Mines,  Badtnan's  and  BosanqueVs 
cases,  C.A.  25—45  Ch.  D.  16 ;  63  L.  T.  423. 

23.  Transfer — Blank  transfer — Executor — Broker — 
Pledge  —  Certificates  —  Estoppel  —  Domicil  —  Foreign 
law. — The  executors  of  a  registered  owner  of  shares 
in  a  New  York  railway  company  signed  blank  trans- 
fers, which  were  indorsed  on  the  certificates,  and 
handed  them  to  their  brokers,  with  the  intention  of 
having  the  shares  registered  in  their  own  names. 
The  brokers  deposited  the  transfers,  by  way  of 
security,  with  their  bankers,  and  were  afterwards 
adjudicated  bankrupts.  The  documents  themselves 
were  quite  consistent  with  the  fact  that  the  execu- 
tors had  signed  merely  to  complete  their  title. 

Held  (affirming  the  Court  of  Appeal),  that  the 
executors  were  not  estopped,  as  against  the  banks, 
from  asserting  their  title  to  the  shares  and  certifi- 
cates as  part  of  the  testator's  estate. 

Transactions  as  to  share  certificates  taking  place 
in  England  between  persons  domiciled  there  are  to 
be  decided  by  English  law ;  but  what  is  effectual  to 
transfer  the  shares  in  a  foreign  country,  by  the 
laws  of  that  country. — Colonial  Bank  v.  Cody; 
London  Chartered  Bank  of  Australia  v.  Cady,  H.L.  (E.) 
j7_15  App.  Cas.  267 ;  60  L.  J.  Ch.  131 ;  63  L.  T. 
27. 

24.  Transfer — Blank  transfer — Pledge  of  certifi- 
cates— Fraudulent  transfer — Stockbroker — Mercantile 
usage — Estoppel — Proof  in  )mnkruptcy, — A.  employed 
B.,  a  stockbroker  in  Dublin,  to  purchase  certain 
shares  in  the  Northern  Pacific  Railway  Co.,  which 
B.  did  through  a  stockbroker  in  London.  The  cer- 
tificates of  these  shares  had  indorsed  on  them  an 
assignment  in  blank  and  a  power  of  attorney ;  and 
by  the  custom  of  the  Stock  Exchange  they  were 
treated  by  brokers  and  bankers  as  transferable  bv 
delivery.  No  deed  of  transfer  was  ever  executed. 
B.  deposited  the  certificates,  without  the  knowledge 
of  A.,  with  the  defendants  as  security  for  an  ad- 
vance. B.  was  adjudicated  bankrupt,  and  the 
plaintiff,  as  the  administrator  of  A.,  who  had  died, 
proved  in  the  bankruptcy  for  a  sum  which  included 
the  value  of  the  shares.  The  plaintiff  at  this  time 
did  not  know  that  the  certificates  had  been  pledged 
to  the  defendants.  In  an  action  to  have  the  de- 
fendants declared  trustees  of  the  shares  for  the 
plaintiff, 

Held,  (I)  that  the  defendants  had  no  notice,  nor 
any  reason  to  believe,  that  the  shares  were  not  the 
property  of  B. ;  and  that  as  A.  was  not  the  regis- 


tered owner,  and  as  his  name  did  not  appear  any- 
where in  connection  with  the  shares,  the  shares 
were  **  in  order  "  in  the  hands  of  B.,  and  that  con- 
sequently the  defendants  were  bond  fide  purchasos 
for  value  without  notice  of  any  defect  in  the  title; 
(2)  that  the  plaintiff  was  estopped  by  the  proceed- 
ings in  the  Bankruptcy  Court  from  pursuing  his 
remedy  by  action. 

Goodwin  V.  Roharts,  1  App.  Cas.  476,  followed. 

Sheffield  v.  London  Joint-Stock  Bank,  13  App.  Cas. 
333 ;  Colonial  Bank  v.  Cady,  15  App.  Cas.  267 ; 
and  Simmons  v.  London  Joint-Stock  Bank,  [1891]  1 
Ch.  270,  distinguished. — Hone  v.  Boyh,  />>*?, 
Murray,  tfe  Co,,  C.A.  (Ir.)— 27  L.  R.  Ir.  137. 

25.  Transfer — Non-registration  of  transfi) — Pre- 
existing equitable  title  to  shares, — As  between  two 
persons  claiming  title  to  shares  registered  in  the 
name  of  a  third  person  in  a  company  formed  under 
the  Companies  Act,  1862.  with  articles  of  associa- 
tion regulating  the  transfer  of  its  shares,  the  title 
prior  in  date  prevails  unless  the  claimant  second  in 
point  of  time  can  show  that,  as  between  himself  and 
the  company,  he  has,  before  the  receipt  by  the  com- 
pany of  notice  of  the  prior  title,  acquired  the  full 
status  of  a  shareholder,  or,  at  all  events,  that  all  the 
formalities  have  been  complied  with,  and  thart  some 
purely  ministerial  act  alone  remains  to  be  done  by 
the  company  which,  as  between  himself  and  Ae 
company,  the  company  would  be  bound  to  do 
forthwith.— Jfoorc  v.  North-Western  Bank — [1891] 
2  Ch.  599 ;  64  L.  T.  456. 

25a.  Transfer — Sale  of  shares — Ceriificaie  Usmed 
to  transferee— Sale  of  sJiares  by  transferee — Denial  by 
company  of  transferee's  title — Estoppel — Bepre»ffJa- 
tion  contained  in  certificate — Measure  of  dama^i. — 
P.,  being  the  owner  of  certain  shares  in  the  defend- 
ant company,  executed  a  blank  transfer  thereul, 
and,  having  procured  a  certification  from  the 
secretary  of  the  company,  deposited  the  transfer  so 
certified  with  the  plaintiffs  as  security  tor  an 
advance  of  £'^50.  P.  then  sold  the  same  shares  to 
M.  and  B.,  and  they  were  registered  as  owners. 
Subsequently  the  plaintiffs,  having  executed  their 
transfer,  sent  it  to  the  company  for  registration,  and 
received  a  certificate  in  the  usual  form.  They  thai 
contracted  to  sell  the  shares  on  the  Stock  Exchange, 
the  market  price  being  £426,  and,  having*  reptod 
themselves  the  sum  owing  to  them  from  P.,  handed 
over  to  him  the  balance  of  the  purchase-money. 
The  company  refused  to  recognize  the  plainti^* 
purchasers,  on  the  ground  that  the  plaintiffs  nerer 
had  a  good  title  to  the  shares.  The  plaintifEs, 
being  boimd  to  carry  out  their  contract  with  their 
purchasers,  bought  other  shares,  the  market  price 
then  being  £717. 

Held,  that  the  company,  having  given  the  plain- 
tiffs a  certificate,  were  estopped  from  denying  the 
plaintiffs*  title ;  and  that  the  plaintiffs  ware 
entitled  to  recover  from  the  company  the  smn  d. 
£717. — Tomkinson  v.  Balkis  Consolidated  Co,,  cjl 
693—60  L.  J.  Q.  B.  558  ;  64  L.  T.  816. 

26.  Transfer  —  Sale  of  shares — C:rtificntion  of 
transfer — Want  of  title  ^transferor — Ultra  vires  ad 
— Estoppel — Representation  as  to  credit  and  abt'ltty-' 
Lord  Tenterdeivs  Act  (9  Geo,  4,  c.  14),  s.  6.— A.,  who 
was  a  shareholder  in  the  defendant  company,  s(^ 
his  shares,  and  the  purchaser  was  entered  on  the 
register  as  the  owner  of  the  shares.  Subsequently 
A.  purported  to  transfer  some  of  these  shares  to 
another  person,  from  whom  the  plaintiffs  bought 
them.  Before  the  transfer  was  executed  by  tiie 
plaintiffs  or  the  price  paid,  the  transfer  form  was 
taken  to  the  defendants*  office,  and  the  defendants* 
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secretary  wrote  uyon  it  the  words  **  certificate 
lodged."  No  certihcate  had  in  fact  been  lodged. 
The  plaintiffs,  relying  upon  this  "  certification," 
paid  the  price  of  the  shares.  The  defendants  sub- 
sequently discovered  that  the  transferor  had  no  title 
to  the  shares,  and  refused  to  recognize  the  plaintiffs* 
title.  The  plaintiffs  then  brought  an  action  to 
recover  the  value  of  the  shares. 

Held,  that  the  "certification"  amounted  to  a 
representation  that  the  transferor  had  produced  to 
the  person  certifying  such  documents  as  on  the  face 
of  them  showed  aprimd/acie  title  in  the  transferor 
to  transfer  the  shares,  but  did  not  amount  to  a 
warranty  of  the  title  of  the  transferor  to  the  shares ; 
that  the  giving  of  the  "certification"  by  the 
secretary  of  the  company  was  not  ultra  vires,  and, 
though  the  company  were  estopped  from  denying 
the  truth  of  the  facts  certified,  they  were  not 
estopped  from  denying  the  title  of  the  transferor  to 
transfer  the  shares ;  and  that,  as  the  company  could 
not  be  held  liable  for  a  mere  careless  misrepresenta- 
tion, the  plaintiffs  were  not  entitled  to  recover. 

Held,  further,  that  the  "certification"  was  not  a 
representation  as  to  the  credit  and  ability  of  the 
transferor  within  section  C  of  Lord  Tenterden*s  Act. 

Judgment  of  Vaughan  Williams,  J.  (38  W.  R. 
750,  25  Q.  B.  D.  77),  affirmed,  but  not  for  the 
reasons  given  in  his  judgment. — Bishop  v.  Balkis 
Consolidated  Co,,  c.A.  99—25  Q.  B.  D.  512 ;  59  L.  J. 
Q.  B.  565;  63L.  T.  601. 

WlXDEN'O  UP — 

27.  Arrauijeinent  with  creditors — Sanction  of  court 
— Dthtnture- holders — Scheme  depriving  creditors  of 
their  security — Joint-Stock  Companies  Arrangement 
Ad,  1870  (33  cfe  34  Vict.  c.  104),  s,  2.— The  power 
given  by  the  Joint-Stock  Companies  Arrangement 
Act,  1870,  s.  2,  to  sanction  a  scheme  of  arrange- 
ment between  a  company  in  liquidation  and  its 
creditors  extends  to  debenture-holders  and  other 
secured  creditors,  and  enables  the  court  to  sanction 
a  scheme,  although  it  deprives  debenture-holders  of 
their  security  wholly  or  in  part. 

In  re  Empire  Mining  Co,,  44  Ch.  D.  402,  ap- 
proved. 

In  exercising  the  power  of  sanctioning  a  scheme 
of  arrangement  conferred  on  it  by  the  Act,  the 
court  will  not  only  ascertain  that  all  the  statutory 
conditions  have  been  complied  wit^,  but  will  also 
consider  whether  the  class  of  creditors  summoned 
to  the  meeting  was  fairly  represented  by  those  who 
attended,  and  whether  the  statutory  majority  who 
approved  of  the  scheme  were  acting  bond  fide,  or 
were  seeking  to  promote  interests  adverse  to  those 
of  the  class  whom  they  professed  to  represent,  and 
generally  whether  the  arrangement  is  such  as  a 
^mh  of  business  would  reasonably  approve. 

The  decision  of  North,  J.,  affirmed.  —  In  re 
^lalama,  yew  Orleans,  Texa^,  and  Pacific  Junction 
Railivay  Co.,  C.A.— [1891]  1  Ch.  213;  60  L.  J.  Ch. 
221;  64L.  T.  127. 

28.  Compulsory  order  —  Rigid  of  creditor  to  — 
ydmitary  winding  up— Second  petition,  with  notice  of 

first-^ConiiHinies  Act,  1802  (25  t&  26  Vict.  c.  89),  s. 
^jp—Comjjanies  {IVinding-ujj)  Act,  1890  (53  cfc  54 
ytct.  c.  63).— The  fact  that,  under  the  Companies 
(nindinff-up)  Act,  1890,  the  court  has  larger 
powers  than  formerly  in  a  compulsory  winding  up, 
.  "^  ^ot  the  effect  of  entitling  a  creditor  to  a  com- 
.  pulsory  order  which  he  would  not  have  been 
^titled  to  before  the  Act,  unless  he  can  show  that 
^  rights  will  be  prejudiced  by  a  volimtary  winding 
'^P ;  but  if  a  case  for  investigation  is  made  out,  it 
^nstitutes  a  stronger  reason  than  existed  before 
jhe  Act  for  a  compulsory  order. — In  re  Rmseil, 
^ordner,  ik  Co.,  cu.D.  XOR.,  J.  635. 


29.  Compulsory  order — Supervision  order — Discre- 
tion of  the  court — Companies  Act,  1862,  s.  145. — A 
petition  was  presented  by  creditors  to  wind  up  the 
company  compulsorily.  Previously  to  the  presenta- 
tion of  the  petition,  an  order  was  made  in  a 
debenture-holder's  action  for  the  appointment  of  a 
receiver  and  manager  of  the  company's  imdertaking 
and  property.  The  debentures  comprised  the  whole 
of  the  assets  of  the  company,  including  the  un- 
called capital.  After  the  presentation  of  the  peti- 
tion the  company  passed  resolutions  for  a  voluntary 
winding  up.  The  company  now  asked  for  a 
supervision  order. 

Held,  that,  as  the  petitioners  would  not  be  pre- 
judiced within  the  meaning  of  section  145  of  the 
Companies  Act,  1862,  there  must  be  an  order  that 
the  voluntary  winding  up  of  the  company  should 
be  continued  under  the  supervision  of  the  court. — 
In  re  The  Electrical  Engineering  Co.  {Limited),  CH.D. 
KEK.,  J.— 64  L.  T.  658. 

30.  Contributory — Certificate — Application  to  re- 
move  name — Time — Companies  Ad,  1862,  s.  124 — 
li.  S.  C,  1883,  ord.  55,  r.  70.— There  is  no  definite 
limit  of  time  within  which  an  application  must  be 
made  to  remove  a  name  from  the  list  of  contribu- 
tories  settled  by  a  certificate  in  the  winding  up  of  a 
company.  Neither  section  124  of  the  Companies 
Act,  1862,  nor  ord.  55,  r.  70,  definitely  limit  the 
time  in  such  a  case.  Therefore,  where  no  injury 
has  been  caused  by  the  delay,  an  application  may 
be  made  after  the  expiration  of  twenty-one  days 
from  the  making  of  the  certificate. — In  re  Liverpool 
Household  Stores  Association,  Ex  xtarte  Weld- 
BlundelL  ch.d.  kek.,  j.— 63  L.  T.  383. 

31.  Contributory  —  Paid-up  shares  —  Payment  in 
cash — Contributory — Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  25. — Shares  which  have  been  allotted 
to,  and  accepted  by,  a  creditor  of  a  company  as 
fully  paid  up,  in  consideration  of  the  extinguish- 
ment of  the  company's  debt,  cannot,  in  the  liquida- 
tion of  the  company,  be  treated  as  having  been  paid 
for  "  in  cash  "  within  the  meaning  of  section  25  of 
the  Companies  Act,  1867,  as  expounded  by  Sjxirgo^s 
case,  21  W.  R.  306,  L.  R.  8  Ch.  App.  407,  because  a 
contract  to  take  fully  paid-up  shares  creates  no 
liability  to  pay  money,  and  consequently  the  trans- 
action cannot  amount  to  an  extinguishment  of 
existing  cross-debts  of  the  company  and  the  allottee. 
— In  re  Johannesburg  Hotel  Co.,  Ex  parte  Zoutpans- 
berg  Prospecting  Co.,  C.A.  260— [1891]  1  Ch.  119;  60 
L.  J.  Ch.  391 ;  64  L.  T.  61. 

32.  Contributory — Allotment  of  shares  made  with' 
out  authority — Sham  transaction  to  deceive  the  public 
— Companies  Act,  1862,  s.  23. — Directors  of  a  com- 
pany arranged  among  themselves  to  enter  on  the 
register  as  allottees  of  shares  the  names  of  persons 
himded  in  by  the  directors,  in  order  to  make  it 
appear  that  a  number  of  shares  in  fact  unallotted 
had  been  allotted,  so  as  to  induce  the  public  to 
apply  for  shares.  In  pursuance  of  this  arrange- 
ment A.,  a  director,  sent  to  the  company  a  form  of 
application  for  200  shares,  purporting  to  be  an 
application  by  A.'s  son,  and  signed  in  the  son's 
name  by  A.,  but  in  fact  without  the  son's  know- 
ledge or  authority.  The  200  shares  were  accord- 
ingly registered  in  the  son's  name,  but  no  certificates 
were  ever  issued,  and  no  application  or  allotment 
money  ever  paid,  nor  any  csSl  ever  made  or  dividend 
paid  on  the  shares.  The  son  never  at  any  time  rati- 
fied A.'s  act,  nor  in  any  way  held  himself  out  as  the 
holder  of  the  shares. 

The  company  went  into  liquidation,  and  then  A., 
and  subsequently  the  son,  died.  After  the  son's 
death    the    liquidator   placed  the  names  of    A.'s 
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executors  on  the  list  of  contributories  in  respect  of 
the  200  shares. 

Held  (reversing  the  decision  of  Kay,  J.),  that, 
upon  the  facts  as  above  stated,  no  contract  to  take 
shares,  either  for  himself  or  his  son,  had  ever  been 
entered  into  between  A.  and  the  company,  and, 
therefore,  that  A.'s  executors  could  not  be  placed 
on  the  list  of  contributories. 

Pugh'8  case,  L.  R.  13  Eq.  566,  20  W.  R.  Ch.  Dig. 
45,  and  Vox's  case,  12  W.  K.  92,  4  De  G.  J.  &  S.  53, 
distinguished. — In  re  Britannia  Fire  Association, 
Coventn/'s  case,  c.A.  328— [1891]  1  Ch.  202;  60  L.J. 
Ch.  186;  64L.  T.  185. 

33.  Contributory — Calls — Balance  order — Action  to 
enforce — Action  for  debt  i7i  respect  of  calls — Merger  of 
debt  in  order— Companies  Act,  1862  (25  cfr  26  Vict,  c. 
89),  ss,  101,  102,  120.— By  a  balance  order  made  in 
the  winding  up  of  a  company,  a  contributory  was 
ordered  top&y  to  the  liquidator  the  amount  of  calls 
made  previous  to  the  winding  up.     The  liquidator 

•  was  unable  to  serve  the  balance  order  upon  the 
contributory,  who  was  out  of  the  jarisdiction,  and 
brought  an  action  in  the  name  of  the  company  for 
the  amount  of  the  calls. 

Held,  that  the  original  obligation  of  the  con- 
tributory to  pay  the  calls  was  not  merged  in  the 
balance  order,  and  that  the  action  was  maintain- 
able. 

Chalk,  IVebb,  dc  Co.  v.  Tennent,  36  W.  R.  263,  dis- 
cussed.— Westmoreland  Green  and  Blue  Slate  Co,  v. 
Feilden,  cn.D.  KEK.,  J.  379—60  L.  J.  Ch.  301 ;  64 
L.  T.  286. 

34.  Contributory — Calls — Agreement  to  pay  unpaid 
capital  at  future  dates — Bight  of  liquidator  to  imme- 
diate call  of  whole  sum — ^*  Liability** — Companies 
Act,  1862  (25  a;  26  Vict,  c,  89),  ss.  7,  102.— By  an 
agreement  made  on  the  reconstruction  of  a  com- 
pany it  was  provided  that  the  new  company  should 
allot  to  the  shareholders  shares  in  proportion  to 
their  paid-up  capital  in  the  old  company,  and  that 
the  sums  remaining  unpaid  on  such  new  shares 
should  be  paid  to  the  new  company  on  certain  fixed 
dates,  the  last  two  of  which  had  not  yet  arrived. 
The  agreement  was  confirmed,  and,  in  response  to  a 
circular  by  the  new  company  inviting  applications 
for  shares  on  the  terms  of  the  agreement,  the  re- 
spondents applied  for  and  received  allotments  of 
shares.  In  the  memorandum  of  association  of  the 
new  company  it  was  stated  that  one  of  the  objects 
of  the  company  was  to  carry  out  the  agreement ; 
it  was  adopted  by  and  scheduled  in  fall  to  the 
articles.  The  new  company  was  now  being  wound 
up  compulsorily,  and  the  liquidator  applied  for  an 
order  for  the  immediate  payment  of  all  the  unpaid 
instalments. 

Held,  that  the  contract  had  been  superseded  by 
the  statutory  rights  of  the  liquidator,  and  that  he 
was  entitled  to  an  immediate  call. — In  re  Cordova 
Union  Gold  Co.  {Limited),  CH.D.  KEK.,  J.  536— [1891] 
2  Ch.  580 ;  64  L.  T.  772. 

35.  Contributory — Director — Qualification  shares — 
Allotment  notice — Agreement  to  take  shares — Acquisi- 
tion within  reasonable  time, — I.  became  a  director,  on 
the  25th  of  October,  1888,  of  a  company,  the  articles 
of  association  of  which  provided  that  a  director's 
qualification  should  be  forty  shares.  On  the  same 
day  forty  shares  were,  without  his  knowledge, 
allotted  to  him,  and  his  name  placed  on  the  register. 
He  first  acted  as  a  director  on  the  24th  of  Novem- 
ber, 1888,  and  acted  again  on  the  16th  of  January 
and  the  18th  of  January,  1889.  On  the  19th  of 
January,  1889,  he  himself  acquired  forty  fully  paid- 
up  shares,  which  were  duly  registered  in  his  name. 
I.   retired  from  the  directorship  on  the  28th  of 


January,  1889,  and  the  company  was,  in  the  same 
year,  ordered  to  be  wound  up,  whereupon  I-  fint 
discovered  that  the  original  forty  shares  had  been 
allotted  to  him.  He  took  out  a  summons  to  have 
his  name  removed  from  the  list  of  contribtttorks, 
upon  which  he  had  been  placed  in  respect  of  the 
original  forty  shares.  North,  J.,  refused  to  oida' 
his  name  to  be  removed  from  the  list  of  contribu- 
tories. 

Held,  on  appeal,  without  deciding  that  the  mere 
circumstance  that  the  original  forty  shares  were 
standing  in  I.'s  name  was  notice  to  him  of  the  fact 
that  the  shares  had  been  allotted  to  him,  that  L 
must  be  taken  to  have  known  that  it  was  his  dntr 
to  qualify  by  acquiring  forty  shares,  as  required  by 
the  articles  of  association,  and  that  he  was  bouni  to 
qualify  within  a  reasonable  time;  and  that,  if  m 
reasonable  time  had  not  actually  elapsed  by  the 
24th  of  November,  1888,  it  certainly  had  before 
January,  1889 ;  and,  consequently,  that  I.  "was  not 
entitled  to  have  his  name  struck  off  the  list. — lu  ft 
Portuguese  Consolidated  Copyter  Mines  {LimiUff),  Es 
parte  Lord  Inchiquin,  C.A.  610 — 60  L.  J.  Ch.  o5^: 
64  L.  T.  841. 

36.  Debenture-holders — Execution  creditor — Sh^f 
— Mistake  in  law — Goorls  seized,  but  n'4sM,  hy  sherif 
before  winding  up — Priority  of  deheniure-hoiders, — 
Goods  consisting  of  the  theatrical  properties  of  & 
company  carrying  on  the  business  of  a  theatre  we« 
seized  by  the  sheriff  under  writs  of  fi,  fa,  issued  by 
two  judgment  creditors  of  the  company.  On  the 
day  following  the  seizure  a  creditor's  petition  was 
presented  to  wind  up  the  company,  and  a  winding 
up  order  was  subsequently  made  and  a  liquidator 
appointed.  Between  the  date  of  the  presentatioa 
of  the  petition  and  that  of  the  winding-up  order, 
the  sheriff,  of  his  own  accord,  took  the  moneys 
paid  by  the  public  at  the  doors  of  the  theatre,  and 
thereout  paid  the  two  execution  creditors  the 
amount  of  their  judgment  debts.  After  the  wind- 
ing-up order  had  been  made  the  sheriff  TvithdreT 
from  possession  without  selling  the  goods  he  had 
seized,  and  these  goods  were  taken  posseasiou  of  hf 
the  liquidator,  and  subsequently  sold  by  him.  Tiat 
sheriff',  under  an  order  made  in  the  winding  iqt 
having  been  obliged  to  pay  the  whole  amount  o£ 
the  moneys  taken  by  him  at  the  doors  of  the^ 
theatre  to  the  liquidator,  made  an  application  tfaa: 
the  liquidator  might  be  ordered  to  repay  the  sherif 
out  of  the  proceeds  of  sale  of  the  goods  seized  bf 
the  sheriff,  but  given  up  to,  and  sold  by,  ti 
liquidator,  the  sum  paid  by  the  sheriff  to  the  tm) 
execution  creditors.  The  sheriff's  application  vtf 
opposed  by  the  liquidator,  and  also  by  debenture- 
holders  whose  debentures  consritutcd  a  flostii^ 
charge,  payable  on  demand,  on  the  undertaking 
and  all  the  property,  present  and  future,  of  dtf 
company. 

Held  (reversing  on  this  point  the  decision  d 
Kekewich,  J.,  reported  39  AV.  R.  398,  [1891]  1  O. 
154),  that  the  goods  seized,  but  not  sold,  by  ti» 
sheriff  were  covered  by  the  debentures,  and  that  tl» 
debenture-holders  were  entitled  to  be  paid  out  •£ 
the  moneys  in  the  hands  of  the  liquidator  artaii^ 
from  the  ssde  of  such  goods  in  priority  to  the  t«o 
execution  creditors,  and  therefore  in  priority  to  the 
claim  for  repayment  made  by  the  sheriff. 

In  re  Standard  Manufacturing  Co.,  39  W.  K-  368, 
[1891]  1  Ch.  627,  at  p.  641,  discussed  and  approved. 
— In  re  Opera  {Limited),  C.A.  70o. 

37.  Debenture-holders  —  Liquidator  —  Becrirer.  — 
Where  a  company  is  being  wound  up,  and  ol 
application  is  made  by  debenture-holdim  to  ap- 
pomt  a  receiver,  and  another  applicatioii  is  maoa 
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by  the  creditors  in  the  winding  up  to  appoint  a 
liquidator,  the  court,  in  order  to  avoid  trouble  and 
expense,  will  usually  appoint  the  same  person 
liquidator  and  receiver. 

But,  in  a  case  where  the  only  outstanding 
property  of  the  company  consisted  of  a  sum  of 
£180,  and  the  debenture-holders  had  obtained  an 
order  for  the  appointment  of  a  receiver  in  a  deben- 
ture-holders' action  previously  to  the  appointment 
of  a  liquidator  in  the  winding  up, 

The  Court  of  Appeal  (Lindley  and  Kay,  L.JJ.) 
{affirming  the  decision  of  Kekewich,  J.,  39  W.  R. 
200)  r?fused  to  appoint  the  liquidator  receiver,  in 
the  place  of  the  receiver  already  appointed  in  the 
debenture-holders'  action. 

lu  re  Henry  PouiuU  Svn.ik  Ilutchiiis,  38  W.  R.  18, 
42  Ch.  D.  402,  distinguished.— /;*  re  Stnhha  &  Co., 
Barney  and  Binninifham  Banking  C<u  v.  Stuhhs  <fc 
Co.,  c.A.  617— [189i]  1  Ch.  475;  60  L.  J.  Ch.  190; 
64  L.  T.  306. 

See  also  Company  (Borrowino  Powers),  1,  2. 

38.  Estate  of  deceased  director — Misfeasance — Pay- 
meut  of  dividend  out  of  capital — Delay — Stale  demand. 
— The  articles  of  association  of  a  limited  company 
provided  (I)  that  interest  at  the  rate  of  five  per 
•cent,  per  annum  should  be  payable  half-yearly  on 
all  money  paid  on  the  shares  until  otherwise  deter- 
mined by  the  directors,  and  (2)  that  no  dividend 
or  bonus  should  be  payable  except  out  of  the  profits 
-arising  from  the  business  of  the  company,  including 
the  income  arising  from  paid-up  capital.  No  pro- 
fits were  ever  earned  by  iLg  company  From  1869 
to  1878,  when  the  Board  of  Trade  interfered,  the 
directors  made  half-yearly  payments  of  interest  or 
dividend  at  the  rate  of  five  per  cent,  per  annum  on 
the  amount  of  shares  paid  up.  These  payments, 
which  amounte<l  to  £4,500,  were  made  out  of 
capital.  The  company  was  ordered  to  be  wound  up 
in  1886,  This  action  w«w  commenced  in  1890 
against  the  representatives  of  two  deceased 
directors.  Certain  moneys  were  recovered  from  the 
estate  of  one  of  the  deceased  directors  under  a 
compromise  effected  with  the  sanction  of  the  court. 
Certain  moneys  had  been  also  recovered  from  the 
surviving  directors. 

Held,  that  the  payments  were  made  by  way  of 
dividend,  and  that  the  estate  of  a  deceased  director 
was  liable  to  the  liquidator  for  so  much  of  the 
£4,500,  with  interest  at  four  per  cent.,  as  had  not 
been  already  recovered. 

Held,  that  the  delay  was  not  such  as  to  disentitle 
the  liquidator  to  succeed.—  //?  re  Sharpe,  In  re 
Bennett,  Masonic  and  General  Life  Assurance  Co. 
{Limited)  v.  S/uwjpe  and  Others,  cn.D.  NOR.,  J. 
636. 

39.  Liquidator,  to  tuliat  extent  trustee — Voluntary 
vnndingup — Comixinies  Act,  IS62,  s.  138. — ^A  liqui- 
dator in  a  voluntary  winding  up  is  an  agent  of  the 
company,  but  not,  strictly  speaking,  a  trustee  for, 
nor  liable  as  such  to,  the  creditors  or  contributories ; 
and  an  action  for  damages  will  not  lie  against  him 
for  delay  in  handing  over  to  a  contributory  his  pro- 
portion of  the  surplus  assets  of  the  company,  unless 
fraud,  mala  fides,  or  personal  misconduct  can  be 
proved  against  him. 

Bicta  of  Lord  Selbome,  L.C.,  in  Black  c&  Co.'s 
^a9€,  21  \V.  R.  249,  L.  R.  8  Ch.  254 ;  of  James  and 
^ellish,  L.JJ.,  in  In  re  Oriental  Inland  Steam  Co., 
?2  W.  R.  810,  L.  R.  9  Ch.  557 ;  and  of  James.  L.J., 
in  In  re  London  and  Caledonian  Marine  Insurance 
Co.,  27  W.  R.  713,  11  Ch.  D.  140  explained.— 
Mcwles  V.  Scoit,  CH.D.  ROii.,  J.  523— [1891]  1  Ch. 
^n  ;  60  L.  J.  Ch.  284 ;  64  L.  T.  135. 

-     40,  Liquidator — Voluntary  winding  up— Committee 


of  inspection— Creditors — Restrictions  imposed  on 
voluntary  liquidator — Companies  Act,  1862,  ss.  95, 
96,  133  \suh-section  7),  149,  15) — Companies  {Wind- 
ing-up) Act,  1890,  ss.  6,  9,  12. — The  court  may  im- 
pose the  same  restrictions  upon  a  voluntary  liquida- 
tor as  a  liquidator  in  a  compulsory  winding  up 
would  be  subject  to,  and  also  dispense  with  restric- 
tions imposed  upon  a  liquidator  in  a  compulsory 
winding  up. 

The  Companies  (Winding-up)  Act,  1890,  can  be 
made  use  of  by  the  court,  by  way  of  analogy,  for 
the  purpose  of  placing  restrictions  upon  a  volun- 
tary liquidator's  powers. 

Form  of  order  continuing  a  voluntary  winding 
up  under  supervision,  subject  to  the  control  of  a 
committee  of  inspection. — In  re  Watson  <C;  Sons 
[Limited),  cil.D.  cill.,  J.  033— [1891]  2  Ch.  55; 
60  L.  J.  Ch.  473. 

41.  Official  receiver  —  Liquidator  —  Carrying  on 
business — Manager — Companies  (Witiding-up)  Act, 
1890  (53  <fe  54  Vict.  c.  63),  ss.  5,  12.~A  petition 
was  presented  by  a  creditor  to  wind  up  the 
company.  The  objects  for  which  the  company  was 
established  included  the  sale  of  perishable  goods. 
It  was  asked  that  the  order  might  contain  a  direc- 
tion that  the  official  receiver  might  be  at  liberty  to 
carry  on  the  business  as  a  going  concern.  There 
appeared  to  be  no  provision  for  carrying  on  the 
business  of  a  company  pending  applications  under 
sections  5  and  12  of  the  Companies  (Winding-up) 
Act,  1890. 

The  court  made  the  usual  winding-up  order,  with 
the  addition  of  a  direction  that  the  official  receiver 
should  be  at  liberty,  if  he  thought  fit,  to  carry  on 
the  business  of  the  company  so  far  as  necessary  for 
the  purposes  of  the  winding  up. — In  re  General 
Service  Co-operative  Stores  {Limited),  Cir.D.  K£K., 
J.— 64  L.  T.  228. 

42.  Order  for  dissolution  —  Action  by  creditors 
against  late  directors — Fraud — Companies  Act,  1862, 
s.  111. — After  a  company  has  been  completely 
wound  up,  and  an  order  for  dissolution  of  the 
company  obtained,  a  creditor,  in  the  absence  of 
fraud,  has  no  cause  of  action  against  the  late 
directors  to  recover  assets  alleged  not  to  have  been 
got  in  i>onding  the  winding  up. — Coxon  v.  Gorst, 
CH.D.  CHI.,  J.  600— [1891]  2  Ch.  73;  60  L.  J.  Ch. 
502 ;  64  L.  T.  444. 

43.  Petition — Voluntary  winding  up — Petition  for 
supervision  order — Amendment  of  petition  by  adding 
prayer  for  compulsory  order — Advertisement — Coni- 
jxinies  Act,  1862,  Gei^eral  Order,  November,  1862,  r. 
2,  Schedule  3,  Form  1 — Companies  { Winding-up)  Act, 
1890,  General  Rides,  33,  34. — Resolutions  were 
passed  to  wind  up  the  company  voluntarily,  ap- 
pointing a  liquidator,  and  to  apply  to  the  court  for 
a  supervision  order.  A  petition  was  presented  by  a 
shareholder  and  the  liquidator  asking  for  an  order 
continuing  the  voluntary  winding  up  subject  to  the 
supervision  of  the  court.  The  petition  was  sub- 
secjuently  amended  by  adding  a  statement  that 
difficulties  had  arisen,  and  a  prayer,  in  the  alterna- 
tive, for  a  compulsory  winding-up  order. 

Held,  that  the  petition  must  be  readvertised. — In 
re  National  Wholemeal  Bread  and  Biscuit  Co.,  CH.D. 
KEK.,  J.  380— [1891]  2  Ch.  151 ;  60  L.  J.  Ch.  350 ; 
64  L.  T.  285, 

44.  Proof— Wrongful  forfeiture  of  shares — Claim 
to^  prove  for  damfi^jes — Companies  Act,  1862  (25  tfe  26 
Vict.  c.  89),  s.  38,  sub-section  7. — A  shareholder, 
whose  shared  hfiwi  been  irregularly  forfeited,  claimed 
to  prove  in  the  winding  up  of  the  company  for 
damages  for  the  loss  of  his  rights  as  a  member. 


55 


Comoany, 


DIGEST. 


[Weekly  Bepcxter,  Sept.  12, 18K- 
Compuny.  on 


Held,  that  section  38,  sub-section  7,  of  the  Com- 
panies Act,  1862,  did  not  apply  to  preclude  the 
shareholder  from  proving  in  competition  with  the 
other  creditors,  as  this  sum  was  not  due  to  him  **  in 
his  character  of  a  member,"  but  rather  in  his 
character  of  a  non-member ;  and  his  claim  must  be 
admitted  by  the  liquidator. 

Whether  sub-section  7  of  section  38  applies  to  a 
I)ast  member,  qtuere, — Iti  re  New  Chile  Gold  Mining 
Co,  {Limited)^  CH.D.  STI.,  J.  59—45  Ch.  D.  598;  60 
L.  J.  Ch.  90;  63  L.  T.  344. 

44a,  Purchase  of  shares  after  date  of  order — Order 
for  compulsory  winding  up — Right  of  purchaser  to  be 
placed  on  list  of  members — Companies  Act,  1862  (25 
(t  26  Vict,  c,  89),  ss.  35,  98,  153.— A  person  who 
purchases  shares  in  a  company  after  an  order  has 
been  made  by  the  court  for  the  compulsory  winding 
up  of  the  company  is  not  entitled,  imder  section  35 
of  the  Companies  Act,  1862,  to  be  placed  on  the 
register  of  members  of  the  company,  as  section  35 
is  not  applicable  to  transfers  after  the  date  of  a 
winding-up  order  made  by  the  court. — In  re  Onward 
Building  Society,  Q.B.D.  718— [1891]  2  Q.  B.  463. 

45.  lient — Sequestration  for  rent  by  Scotch  landlord 
—Companies  Act,  1862  (25  cfc  26  Vict.  c.  89),  ss,  87, 
163. — An  English  company  leased  a  shop  in  Scot- 
land from  a  Scotch  landlord,  but,  before  the  first 
quarter's  rent  was  payable,  an  order  to  wind  up  the 
company  was  made  and  a  liquidator  appointed, 
who  took  possession  of  the  snop.  The  Scotch 
landlord  thereupon,  without  obtaining  the  leave  of 
the  court  under  section  87  of  the  Companies  Act, 
1862,  took  proceedings  for  a  sequestration  to  secure 
thepayment  of  the  rent  of  the  shop. 

Held,  on  the  motion  of  the  liquidator,  that  the 
sequestration  was  void  by  virtue  of  section  163  of 
the  Companies  Act,  1862 ;  but  the  court  gave  leave 
to  the  landlord,  under  section  87  of  that  Act,  to 
enforce  his  hypothec  for  the  rent  by  proceeding 
with  the  sequestration,  unless  security  was  given  for 
payment  thereof,  on  the  terms  of  paying  the  costs 
of  the  motion. — In  re  Wanzer  {Limited),  CII.D. 
XORTH,  J.  343— [1891]  1  Ch.  305  ;  60  L.  J.  Ch.  492. 

46.  Staying  actions  against  comjrtani/ — Companies 
Acti  1862,  8,  Ho— Judicature  Act,  1873  (36  <t-  37  Vict, 
c.  66),  s.  24,  subsection  5 — Companies  {Winding-up) 
Act,  1890  (53  (t-  54  Vict,  c,  63)—Ge7ieral  Order  of  the 
29th  of  Novemher,  1890. — When  a  petition  has  been 
presented  in  the  Chancery  Division  to  wind  up  a 
company,  an  application  to  stay  an  action  against 
the  company  in  the  Queen's  Bench  Division  must 
still  be  made  in  the  division  in  which  the  action  is 
pending,  the  practice  in  this  respect  not  being 
altered  by  the  Companies  (Winding-up)  Act,  1890, 
and  the  General  Order  under  it. 

Decision  of  Kekewich,  J.,  affirmed. — In  re  General 
Service  Co-operative  Stores,  C.A. — [1891]  1  Ch.  496  ; 
60  L.  J.  Ch.  586 ;  64  L.  T.  272. 

47.  Surplus  assets — Shares  fully  paid  up — Shares 
issued  at  a  discount — Mode  of  distribution  of  surplus, 
— ^The  original  shares  in  a  limited  company  incor- 
porated in  1859  were  shares  of  £10  each,  on  which 
the  whole  amount  had  been  paid  up.  In  1861  a 
special  resolution  was  passed  by  the  company, 
whereby  the  capital  of  tiie  company  was  increased 
by  the  issue  of  a  number  of  additional  shares  of  £10 
at  a  discount  of  £7  per  share.  The  company  con- 
tinued to  carry  on  business  until  1889,  when  it  was 
wound  up  voluntarily.  After  payment  of  all 
creditors  a  large  surplus  remained  for  distribution 
among  the  contributories. 

Held  (affirming  the  decision  of  North,  J., 
reported  39  W.  R.  5),  that  the  holders  of  the  fully 
X>aid-up  original  shares  should  first  receive  out  of  , 


the  surplus  a  sum  of  £7  per  share,  and  that  the 
balance  of  the  surplus  should  then  be  divided 
equally  among  the  holders  of  the  original  shazcs 
and  the  holders  of  the  additional  shares  alike. 

In  re  Hodge's  Distillery  Co,,  Ex  jjarte  Maude,  W 
W.  E.  113,  L.  E.  6  Ch.  App.  51,  approved.— Li  rr 
Weymouth  and  Channel  Islands  Steam  Pachi  Co..  Cj. 
49— [1891]  1  Ch.  66  ;  60  L.  J.  Ch.  93 ;  63  L.  T.©^. 

48.  Surplus  assets — Contributories,  rights  of,  iidtr 
se — Ordinary  and  preference  shareholders — Rf^err* 
funds — Profits —  Undra  wn  profits —  Capitalization  — 
Capital — Income — Valuation, — The  articles  of  asH>- 
ciation  of  a  canal  company  formed  under  the  Coxa- 
panics  Acts  authorized  the  company  by  resolutka 
to  increase  its  capital,  but,  save  as  specified  in  ^sr 
such  resolution,  all  new  capital  was  to  be  subject  t> 
the  same  provisions  as  the  original  capital ;  and  ^ 
articles  also  pix)vided  that  the  directors  might,  in 
priority  to  any  dividend,  set  aside  out  of  ''  profits** 
any  sum  as  a  **  reserve  fund"  for  certain  specified 
purposes,  or  **  any  other  contin^^cies  or  par- 
poses  of  the  company,"  and  might  invest  the 
same ;  that  any  interest  derived  from  such  invest- 
ment should  be  dealt  with  as  profits ;  and  that 
subject  thereto,  "the  entire  net  profits  of  each 
year  "  should  belong  to  the  shareholders.  &ih- 
sequently  the  company  increased  its  capitfd  by  the 
issue  of  new  shares  carrying  a  preferential  dividend. 
Year  by  year  part  of  the  profits  of  the  company^ 
business  was  canied  to  three  reserved  funds  to 
meet  (a)  depreciation  of  steamers,  (6)  insnraie^. 
and  (c)  canal  improvements ;  and  the  remaining 
profits,  after  pro\-iding  for  the  preferential  divi- 
dend, were  distributed  among  the  ordinary  share- 
holders. These  reserve  funds  were  not  represented 
by  any  separate  or  specific  investments,  but  wwe 
merely  book-keeping  entries  represented  in  tJ» 
company's  balance-sheets  by  property  of  vmrioos 
kinds. 

The  company's  undertaking  was  eventually  add 
by  special  Act  of  Parliament  at  a  price  which  left  & 
surplus  in  excess  of  the  liabilities  of  the  company 
and  the  capital  paid  up  on  the  ordinary  and  pn- 
f  erence  shares.  The  sale  was  completed  during  the 
currency  of  a  financial  year.  0»i  the  completkm  of 
the  sale  the  company  passed  resolutions  for  a  volnii- 
tary  winding  up.  It  had  never  been  foQud 
necessary  to  resort  to  any  of  the  resexrve  fimds 
while  the  company  was  a  going  concern,  and  pait 
of  them  had  been  in  fact  divided  among  thr 
ordinary  shareholders  in  the  form  of  a  bonus ;  and 
at  the  date  of  the  sale  three  funds  represoitiscr 
these  reserve  funds  were  stUl  standing  in  the  com- 
pany's books. 

Held  (varying  order  of  North  J.},  that  all  three 
reserve  fimds  represented  undrawn  '*  profits,"  im- 
capitalized,  and  to  be  therefore  treated  as  incois* 
to  which,  subject  to  the  preferential  dividend  for 
the  broken  financial  year,  the  ordinary  shareholdezs 
were  exclusively  entitled,  and  not  as  *' capital  *'  or 
** assets"  distributable  among  both  the  ordinaiy 
and  the  preference  shareholders;  also  that  i& 
taking  the  accoimts  for  the  broken  year,  the  value 
of  the  plant  and  book  debts  should  be  taken  at  the 
actual  ascertained  values  as  stated  in  the  stod: 
books,  and  not  at  the  lower  value  at  which  tbf 
company  had,  according  to  their  reg^ular  castoiB 
and  from  motives  of  pruaence,  estimated  them  in  a 
previous  annual  balance-sheet  on  which  a  dividend 
had  been  declared ;  and  that  the  difference  between 
the  two  values  represented  undrawn  profits  to 
which,  subject  to  preferential  dividend,  the  ordinazy 
shareholders  were  exclusively  entitled. 

The  question  as  to  when  undrawn  profits  can  be 
treated  as  capital  discussed. 
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Bonch  V.  Sjjroide,  12  App.  Cas.  385,  considered. — 
fit  re  Bridijewater  Naviqation  Co,,  C.A. — [1891]  2 
Ch.  317  ;  60  L.  J.  Ch.  41o;  64  L.  T.  576. 

49.  Trnm/er  to  new  company — Disaeidient  share- 
holder. — A  shareholder  in  a  company  which  had  by 
special  resolution  resolved  that  the  company  should 
he  wound  up  and  its  assets  transferred  to  a  new 
company  to  be  formed,  had  notice  of  resolutions 
which  ^avc  her  the  option  of  exch.inging  within  a 
limited  time  her  shares  for  shares  in  the  now  com- 
pany at  a  fixed  rate.  She  also  had  notice  of  an 
agreement  between  the  liquidator  of  the  old  com- 
pany nnd  new  company,  in  which  no  date  was 
fixed  for  exorcising  the  option,  and  of  a  deed-poll 
by  which  the  new  company  covenanted  to  perform 
the  agreement.  She  did  not  exercise  the  option, 
and  prote8t<?d  against  the  proposed  arrangement, 
and  took  proceedings  unsuccessfully  to  prevent  it 
from  being  carried  out.  Some  months  afterwards, 
when  the  shares  in  the  new  company  had  risen 
considerably  in  value,  she  applied  for  an  allotment 
of  shares,  and,  on  being  refused,  brought  the  pre- 
sent action  claiming  an  allotment  of  shares  or 
damages. 

Held  (affirming  the  judgment  of  the  court  below) 
that  the  action  could  not  be  maintained. —  JVeston  v. 
New  Unston  Co,,  H.L.  (E.)— 64  L,  T.  815. 

See  also  Bill  of  Sale,  4 ;  Building  Society, 
4;  Conflict  of  Laws,  1;  County  Court,  11; 
Tenant  for  Life  and  Remainderman,  ] ,  2, 

CONFIRMATION    of   SALES    ACT.  — See  Trus- 
tee, 5. 

CONFLICT  of  LAWS:— 

'1.  Compartt/ — Windinrj  up —  CncaUed  capital — 
Debenture  —  Scotch  arrestment  —  Priority — Xoiice. — 
The  Queensland  Mercantile  and  Agency  Co.  issued 
debentures  to  the  Union  Bank  of  Australia  charging 
the  uncalled  capital  in  respect  of  some  of  its  shares. 
After  call,  but  prior  to  payment,  the .  Australasian 
Investment  Co.  obtained  in  Scotland  an  arrestment 
on  the  unpaid  calls  of  shareholders  resident  in 
Scotland.  Such  shareholders  had  no  notice  of  the 
debentures. 

Evidence  was  given  that  a  Scotch  arrestment  was 
equivalent  to  an  assignment  with  notice,  and  had 
priority  to  an  assignment  without  notice. 

The  Queensland  Co.  was  being  wound  up  in 
Queensland  and  England,  the  law  in  both  countries 
being  the  same. 

Held,  that  the  Australasian  Investment  Co.  had 
priority,  as  Scotch  law  regulated  priority  on  the 
proceeds  of  Scotch  shares.  —  In  re  Queensland 
Mercantile  and  Af/ency  Co,,  Ex  parte  Australasian 
Investment  Co,,  Ex  parte  Union  Banh  of  Australia, 
cii.D.  nor.,  J.  447— [1891]  1  Ch.  536;  60  L.  J.  Ch. 
o79. 

2.  Foreign  bankruptcy — Discharye  hy — Contract — 
Stfnj  of  jtrocecdinys — Judicature  Act,  i873  (36  tCr  37 
yict.  c.  66),  8,  24,  subsection  5 ;  s,  39.— A  party  to 
ft  contract  made  and  to  be  performed  in  England  is 
not  discharged  from  liability  imder  such  contract 
by  a  discharge  in  bankruptcy  or  liquidation  under 
the  law  of  a  foreign  country  in  which  he  is 
domiciled. — Gibbs  tk  Sons  v.  Socirte  cles  Meiai'x,  C.A. 
—25  Q.  B.  D.  399 ;  63  L.  T.  503. 

3.  Povitr  of  attorney — Construction, — "Where  an 
authority  is  given  in  a  foreign  country  to  an  agent 
^  transact  business  for  his  principal  in  other 
countries,  it  must  be  construed,  in  the  absence  of 
any  evidence  of  a  contrary  intention,  according  to 
the  law  of  the  place  where  the  business  is  to  be 
transacted. — Chatenatf  v.  Brazilian  Submarine  Tele- 


f/raph  Co.,  c.A.  65— [1891]   1   Q.   B.  79;  60  L.  J. 
Q.  B.  295 ;  03  L.  T.  739. 

4.  Ship — Port  of  distress — Sale  of  cargo — Law  of 
the  flay, — ^The  plaintiffs,  who  were  British  subjects, 
shipped  pepper  at  Singapore  on  board  the  German 
ship  August,  to  bo  carried  with  other  cargo  to 
London.  The  ship  met  with  bad  weather,  and  was 
obliged  to  put  into  Cape  Town,  the  ship  and  por- 
tions of  her  cargo  having  sustained  damage.  The 
master,  acting  on  advice  of  surveyors,  sold  a  por- 
tion of  the  plaintiffs*  popper  with  other  cargo.  In 
an  action  for  breach  of  contract  and  for  conversion, 

Hrld,  that  the  conduct  of  the  master,  in  selling 
the  pepper  in  question,  was  to  be  determined  by 
German  law,  that  being  the  law  of  the  flag. — The 
August,  P.D.  &  A.D.— 00  L.  J.  P.  D.  &  A.  57. 

CONSPIRACY  and  PROTECTION  of  PROPERTY 
ACT,  1875.— See  Master  and  Servant,  2. 

CONTEMPT  of  COURT  :— 

Newspaper  comments — Pending  proceedings — Motiojt 
to  commit, — A  paragraph  inserted  in  a  newspaper 
commenting  on  a  case  pending  before  the  court, 
and  foretelling  the  result  of  the  case,  is  a  contempt 
of  court. — Ex  parte  Crown  Bank,  In  re  O^Malley, 
CH.D.  NOR.,  J.  45—44  Ch.  D.  649 ;  59  L.  J.  Ch.  767  ; 
63  L.  T.  304. 

CONTRACT  :— 

1.  Joint  contract — Judgment  recovered  against  one  cO" 
contractor — Setting  aside  judgment  and  adding  co-con^ 
tractor  as  defendant — Rea  judicata. — The  plaintiffs,  & 
firm  of  printers,  sued  the  defendant  for  the  cost  of 
printing  for  him  a  certain  newspaper  of  which  they 
supposed  him  to  be  the  sole  proprietor.  There 
being  no  defence  to  the  action,  the  defendant  con- 
sented to  final  judgment  being  signed  against 
him.  After  judgment  had  been  so  signed,  the 
plaintiffs  received  information  that  at  the  time  th& 
work  was  done  one  T.  was  a  partner  of  the  defend- 
ant, and  joint  proprietor  \vith  him  of  the  news- 
paper. They  accordingly,  with  the  consent  of  the 
defendant,  applied  for  an  order  that  the  judgment 
should  be  set  aside,  and  that  Iho  writ  should  be 
amended  by  adding  T.  as  a  defendant  in  the  action. 

Held,  that  the  consent  of  the  defendant  to  the 
setting  aside  of  the  judgment  could  not  enable  the 
plaintiff'  to  evade  the  rule  that  judgment  recovered 
against  one  of  two  joint  contractors  is  a  bar  to  an 
action  against  the  other,  and  that  there  was  con- 
sequently no  jurisdiction  to  make  the  order. — • 
Hammond  v.  Schofield,  Q.B.D.— [1891]  1  Q.  B.  453; 
60  L.  J.  Q.  B.  539. 

2.  Joint  contract — Separate  liability — Res  judicata* 
—The  rule  in  Kendall  v.  Hamilton,  28  W.  R.  97,  4 
App.  Cas.  504,  that  a  judgment  (althouhimsatisfied) 
against  one  of  two  joint  contractors  for  breach  of 
the  contract  is  a  bar  to  a  subsequent  action  for  the 
same  breach  against  the  other  joint  contractor, 
applies  where  that  other  is  a  married  woman,  and 
therefore  bound  only  as  to  her  separate  estate. — 
HiHire  V.  Niblett,  Q.B.i).  491— [1891]  1  Q.  B.  781 ;  60 
L.  J.  Q.  B.  oQo ;  64  L.  T.  659. 

3.  Personal  service — No  negative  covenant — Specific 
per  forma  n  ce — Inju  n  ct  ion ,  — An  agreem  ent  entered 
into  by  H.  to  act  as  manager  to  the  W.  Chemical 
Co.  for  a  term  of  years  provided  that  he  should 
*'  give  the  whole  of  his  time  to  the  company's  busi- 
ness," but  contained  no  negative  covenant  by  him, 

H.  intimated  t^^  the  company  his  intention  of 
forming  and  becoming  director  of  a  rival  company 
in  the  immediate  neighbourhood,  though  still  will- 
ing to  act  as  manager  of  the  original  company,  who 
now  applied  for  an  injunction  to  restrain  H.  from. 
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committing  any  breacli  of  his  agreement  to  give  the 
"whole  of  lus  time  to  them. 

Held  (roversing  Kekewich,  J.),  that,  the  contract 
being  one  for  personal  service,  of  which  specific  per- 
formance wotdd  not  have  been  granted,  and  there 
cbeing  no  express  negative  covenant  by  the  defend- 
-ant,  no  injunction  could  be  granted. — Whitwood 
Chemical  Co,  v.  Ilardrnwu  C.A.  433— [1891]  2  Ch. 
416  ;  60  L.  J.  Ch.  428  ;  64  L.  T.  716. 

4.  Tramway  company — Conductor — Forfeiture  of 
foages — Certificate  of  company^ 8  maiutyer. — The  plain- 

tiS  became  a  conductor  of  the  defendant  company 
•under  a  written  agreement  on  the  terms,  amongst 
•others,  that,  for  a  breach  by  him  of  the  rules  of  the 
company,  the  company's  manager  might  decide  that 
wages  owing  to  him  might  be  retained  by  the  com- 
pany as  liquidated  damages  for  the  breach,  and  that 
the  manager's  certificate  in  writings  to  that  effect 
should  be  binding  and  conclusive  evidence  between 
the  company  and  the  conductor  in  all  courts  of 
justice.  The  plaintiff,  having  been  dismissed  by  the 
manager  for  a  breach  of  the  rules,  brought  an 
.action  to  recover  the  wages  due  to  him.  After  the 
action  was  brought  the  manager,  without  hearing 
anything  that  the  plaintiff  might  wish  to  say, 
.signed  a  certificate  which  declared  the  wages  then 
due  to  the  plaintiff  to  be  forfeited  to  the  company. 

Held,  that  the  certificate  was  no  defence  to  the 
action,  as  the  manager  had  not  given  the  plaintiff 
an  opportunity  of  being  heard  on  the  question  of 
forfeiture. — Arnutrony  v.  The  South  London  Tram- 
ivays  Co,  {Limited),  C.A. — 64  L.  T.  96. 

5.  Validity  —  Illegal  consideration  —  Stifling  a 
prosecution, — The  secretary  of  a  building  society 
who  had  made  default  and  was  threatened  by  the 
society  with  a  prosecution  for  embezzlement  applied 
for  assistance  to  the  plaintiffs,  and  they  gave  a 
written  undertaking  to  the  society  to  make  good 
the  greater  part  of  the  debt  due  from  the  secretary, 
the  expressed  consideration  being  the  forbearance 
of  the  society  to  sue  the  secretary  for  the  amount, 
for  which  the  plaintiffs  made  themselves  responsible, 
and  in  pursuance  of  that  undertaking  they  gave 
two  promissory  notes  to  the  society.  The  plaintiffs 
in  giving  the  undertaking  were  actuated  by  the 
desire  to  prevent  the  prosecution,  and  this  was 
known  to  the  directors  of  the  society. 

Held,  that  it  was  an  im.plied  term  of  the  agree- 
ment that  there  should  be  no  prosecution,  that  the 
agreement  was  founded  on  an  illegal  con3ideration 
and  void,  and  that  the  promissory  notes  ought  to 
be  set  aside. 

Ward  V.  Lloyds  6  Man.  &  G,  785,  and  Flower  v. 
Sadler,  10  Q.  B.  D.  572,  explained  and  dis- 
tinguished. —  Jones  V.  Merionethshire  Permanent 
Benefit  Building  Society— [ISdl^  2  Ch.  587  ;  60  L.  J. 
Ch.  564. 

See  Principal  axd  Agext,  1 ;  Restraint  of 
Trade,  1,  2,  3. 

CONVERSION  :— 

Petition  by  tenant  in  commoji  for  sale — Order  for 
sale — Landed  Estates  Court  {Ireland)  Act  (21  &  22 
Vict,  c,  72),  s,  64. — One  of  several  tenants  in 
common  of  an  unincumbered  estate,  who  had 
presented  a  petition  as  owners  and  obtained  an 
order  for  sale,  died  intestate  before  sale.  Part  was 
afterwards  sold,  and  part  remained  unsold. 

Held,  that  the  order  for  sale  operated  as  a  con- 
version into  personalty  of  the  share  of  the  deceased 
in  the  estate. — In  re  Bzamish^s  Estate,  l.j.  (Ir.) — 27 
L.  R.  Ir.  326. 

See  also  Will,  8. 


CONVEYANCING  ACT,  1881.— See  Landlord  m 
Tenant,  2,  8,  9 ;  Married  Woman,  7. 

COPYHOLDS  :— 

Enfranchisement  —  Fishing,  right  o/— GvHi;*^*, 
right  of — Right  appurtenant — Profit  a  p^cndI^- 
Custom —  Prescription — Interruption — Actinieicnittt- 
Extinguishment — "  Ownersand  occupiers  " — Lidefikit^ 
class — Might  of  action — Legal  origin — Lost  ijmid- 
Presumed  grant — River — Soil  ad  medium  filmii- 
Grant—2  Jc  3  Will,  4,  r.  71,  ss,  1,  4,  6.— The  pn.- 
tice  in  a  manor  was  for  the  lords  to  grant  copy- 
holds for  three  lives,  and  to  renew  at  a  fine  Ufa 
the  dropping  of  any  of  the  lives ;  but  there  was  bu 
custom  binding  them  to  renew.  The  copykli 
grants  did  not  mention  a  right  of  fishing ;  but  foa 
time  immemorial  the  copyholders  had  enjoyed  a 
right  of  angling  in  a  stream  which  formal  ^ 
boundary  of  the  manor,  and  of  passing  along  i^ 
bank  over  the  lands  of  other  tenants  of  the  manoi 
for  that  purpose.  Subject  to  this  the  right  of  fil- 
ing was  in  the  lords.  In  1845  the  lords  eaha- 
chised  a  copyhold  belonging  to  S.,  which  adjomai 
the  river,  and  released  in  the  most  ample  terms  «1 
rights  of  fishing  and  all  other  rights  they  had  otct 
the  enfranchised  tenement.  After  this  varicy 
other  copyholds  were  enfranchised,  and  for  nearir 
forty  years  the  copyholders  and  the  enfrandnsed 
copyholders  exercised  the  same  right  as  beltft 
of  angling  and  going  over  the  land  of  S.  for  dii: 
purpose.  T.  was  the  owner  of  several  tenemeats. 
formerly  copyhold  of  the  manor,  which  had  l»a 
enfranchised  since  1845.  In  1885  S.  set  up  a  g* 
which  prevented  T.  from  passing  over  his  land  u 
fish.  T.  acquiesced  in  the  interruption  until  H>9. 
when  he  commenced  an  action,  on  behalf  of  jib- 
self  and  all  other  the  owners  and  occupiers  of  ccfy- 
holds  or  enfranchised  copyholds,  to  estahMtfe 
right  of  angling  and  of  passing  over  the  }sd 
of  S.  for  that  purpose. 

Held  (afiirminff  Kay,  J.),  that  by  the  eofro- 
chisemeni>  deed  of  1845  the  lords  g^ve  up  alltli^ 
rights  over  the  land  of  S.,  and  that  no  resemtix 
or  exception  of  a  power  to  make  to  other  teaisi 
grants  giving  rights  over  that  land  CDnid^ 
implied,  as  there  was  no  obligation  on  the  lord<t» 
make  such  grants  ;  that  the  rights  given  up  inclt^ 
the  reversionary  right  of  the  lords  to  grant  lEte 
of  fishing  on  the  expiration  of  the  lives  for  wtki 
the  copyholds  were  held ;  that  the  lords,  therefs'- 
had  no  power  to  give  to  T.  by  his  subsequent  *• 
franchisement  deeds  any  rights  over  the  land  of  S. 
and  that  T.  had  no  title  to  maintain  the  acti-: 
also  that  lost  grants  of  the  rights  to  the  euro- 
chised  copyholders  could  not  be  presumed. 

Held,  cdso,  per  Kay,  J.,  that  the  intemiptioB^ 
T.'s  alleged  right,  acquiesced  in  by  him,  for  ec 
years  before  action  brought,  was  a  bar  to  that  ^ 
under  section  4  of  2  &  3  Will.  4,  c.  71 ;  and  C< 
such  right,  being  in  the  nature  of  a  ptvi-  • 
prendre,  could  not  be  claimed  by  prescriptioa  ce 
behalf  of  a  large  and  indefinite  class  sudi  * 
*  *  owners  and  occupiers. ' * 

Where  a  privilege  has  been  exercised  as  of  li^ 
for  a  long  series  of  years,  the  court  will  stf 
every  presumption  in  favour  of  its  legal  origia  ^* 
the  circumstances  of  the  enjoyment  must  be  c*^ 
fuUy looked  to;  and  as  in  the  present  casette* 
were  copyholders  whose  right  of  way  and  of  fek^? 
was  not  disputed,  the  court  considered  the  ca«** 
to  stand  on  the  same  footing  as  if  the  per** 
exercising  the  privilege  formed  only  one  clasi 

Per  Kay,  J. :  The  general  law  of  conveyiao* 
— that,  where  a  riparian  owner,  who  is  also  o«pff 
of  the  soil  under  the  river  ad  medium  filum,  oi^ 
a  grant  of  his  land  on  the  banks  of  the  river,  d 
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soil  ad  medium  filum  passes  by  the  grant — applies  to 
land  of  any  tenure,  whether  freehold,  copyhold,  or 
leasehold. 

Goodman  v.  Mayor  of  Saltash,  7  App.  Cas.  633, 
as  to  presuming  lefi;al  origin  for  an  immemorial 
psage,  distinguirtied  by  Kay,  J,— Tilbury  v.  Silva, 
C.A. — io  Ch.  D.  98 :  63  L.  T.  141. 

COPYEIGHT  :— 

1.  '*  Book" —  '*  Sheet  of  Jetterpresa ''— Painted 
card  —  Proprietorship  —  liegistrntiou  —  Evidence  — 
Certificate  of  registraiion  —  Injunction  —  Copyright 
Acty  1842  (3  A  6  Vict.  c.  45),  m.  2,  ll-^Copyright 
Ady  1862  (25  A  26  Vict,  c.  68).— A  motion  was 
made  by  the  plaintiffs  to  restrain  the  infringement 
of  their  copyright  in  a  certain  picture  or  publica- 
tion which  consisted  of  a  glovea  hand  painted  on  a 
card  cut  to  the  exact  size,  and  showing  the  back 
and  palm  of  the  hand.  The  card  opened  bookwise, 
and  on  the  inside  was  represented  on  Ihe  palm  of 
the  hand  the  lines  of  life  of  palmistry,  ana  on  the 
back  of  the  hand  some  verses.  The  picture  had 
been  painted,  and  the  verses  written  by  different 
persons.  The  entire  work  was  published  in  May, 
1889,  for  circulation  as  a  Christmas  card.  It  was 
registered  in  February,  1891,  under  the  Copyright 
Acts,  1842  (books)  and  1862  (works  of  art).  The 
artist  had  assigned  her  interest  to  the  plaintifiEi, 
but  it  did  not  appear  that  there  had  been  any 
ass^piment  of  the  copyright  in  the  verses.  The 
certificates  of  registration  were  in  the  prescribed 
form,  and  in  the  one  case  save  as  tiie  title  of  the 
book  **The  Ha^py  Hand,'^  and  the  plaintifb  as 
publishers,  and  in  the  other,  as  a  description  of 
the  work,  ''painting  of  the  happy  hand,  hand 
marked  with  lines  delineating  character,"  stated 
the  assignment,  and  gave  the  plaintifb  as  pro- 
prietors of  the  copyright,  l^e  defendants  nad 
issued  a  similar  card  with  advertisements  of  their 
goods  printed  on  it. 

Held,  that  the  defendants*  card  was  a  copy  of  the 
plaintifCs' ;  that  the  plaintiffs'  work  was  well 
registered  under  the  Act  of  1842  as  a  <<  sheet  of 
letterpress,"  and  under  the  Act  of  1862  as  a  paint- 
ing ;  and  that  the  certificates  of  registration  were 
prima  facie  proof  that  the  plaintiffs  were  pro- 
prietors.   ' 

Held,  therefore,  that  the  plaintiffs  were  entitled 
to  an  interim  injunction  to  restrain  the  defendants 
from  printing,  publishing)  or  distributing  imita- 
tions or  copies  of  the  plamtiffs'  **  work  '*  imtil  tiie 
trial  or  further  order,  the  word  **work"  being 
iiaed  to  avoid  prejudicing  the  questions  at  issue. 

Semhley  that  where  a  person  has  composed  verses 
or  othermatter  on  behalf  of  another  person — ^that 
is  to  say,  as  his  agent  or  his  servant — whether  for 
pay  or  not,  the  person  on  whose  behalf  such  verses 
or  other  matter  are  composed  is  properly  registered 
binder  the  Copyright  Act,  1842,  as  the  proprietor 
thereof,  notwithstanding  that  there  has  been  no 
asaisnment  in  writing,  or  indeed  any  assignment 
at  m.^'Hildesheimer  &  Faulkner  v.  Dunn  &  Co,, 
CH.D.  KEK.,  J.— 64  L.  T.  452. 

2.  Dramatic  piece — Dramatizing  a  novel — Bepre- 
mentation  without  consent  of  proprietor — 3  <fc  4  WiiL  4, 
c.  15,  M.  1,  2—5  <fc  6  Vict.  c.  45,  m.  20,  21,  24.— An 
^on  was  brouffht  by  the  executors  of  A.  to 
ralntin  the  defendant  £rom  representing  a  certain 
oiama  in  infringement  of  the  maintiffs  stage  copy- 
right. A.  had  first  publiahea  a  novel  and  after- 
"Wards  had  publishea  a  dramatized  version  of  his 
own  novel.  The  defendant's  drama  was  dramatized 
^^rectly  from  the  novel,  after  the  publication  of  the 
dramatized  version  by  A.,  but  not  with  the  help 
ofit.  .  .  ^ 


Held,  that  A.  having  published  the  novel  before 
the-  drama,  any  person  had  a  right  to  dramatize  the 
novel  and  represent  the  drama ;  and  that  therefore 
the  action  f  aUed. 

Toole  V.  Young,  30  L.  T.  N.  S.  599,  L.  B. 
9  a  B.  523,  ionowed.—Sc?ae8inger  v.  Bedford, 
CH.D.  KEK.,  J.— 63  L.  T.  762. 

3.  Dramaiic  piece — Dramatizing  a  novel — Repre^ 
sentation  without  consent  of  proprietor — 3  <fc  4  Will,  4, 
c.  15,  ss,  1,  2—5  cfe  6  Vict,  c,  45,  ss,  20,  21,  24.— 
An  action  was  brought  by  the  executors  of  A.  to 
restrain  the  defendant  from  representing  a  certain 
drama  in  infringement  of  the  plaintiffis'  stage  copy- 
right. A.  had  first  published  a  drama  and  after- 
wards a  novel  founded  on  it.  The  defendant's 
drama  was  dramatized  directiy  from  the  novel,  and 
not  with  the  help  of  A.'s  drama. 

Held,  that,  A.  having  published  the  drama  before 
the  novel,  no  person  had  a  right  to  infringe  the 
stage  copyright  in  the  drama,  even  though  the 
passages  complaimed  of  were  taken  from  tiie  novel, 
and  not  from  the  drama  of  the  author. 

Held,  therefore,  that  tiie  plaintiff  were  entitied 
to  a  perpetual  injimction  as  claimed. 

Reade  v.  Conquest,  11  C.  B.  N.  S.  479,  followed. 

Toole  V.  Young,  30  L.  T.  N.  S.  599,  L.  B.  9  Q.  B. 
523,  distinguished. — Schlesinger  v.  Turner,  CH.D. 
KEK.,  J.— 63  L.  T.  764. 

4.  International  copyright — Musical  composition — 
Foreign  copyright — Protection  in  United  Kingdom — 
"  Subsisting  and  valuable  rights  or  interests  arising 
from  or  in  connection  with  "  the  prior  *'  lawful  prO' 
duction  "  of  foreign  compositions  in  the  United  King^ 
dom— International.  Copyright  Act,  1886  (49  tfc  50 
Vid,  c,  33),  M.  6,  n— Order  in  Council  of  the  eth  of 
December,  1887. — A  bandmaster  who  has  purchased 
and  lawfully  produced  in  England,  by  means  of  his 
band,  a  piece  of  music  by  a  foreign  composer, 
before  the  date  of  the  Order  in  Council  maki^  tiie 
International  Copyright  Act,  1886,  applicable  to 
Ens^land,  has  aoquir^  a  subsisting  and  valuaUe 
right  or  interest  in  the  production  within  the  mean- 
ing of  the  proviso  in  section  6  of  that  Act,  and 
cannot  be  restrained  by  the  proprietors  of  the 
foreign  composition  from  the  further  production 
of  it. — Moul  and  Another  v.  Groenings,  C.A.  691— 
[1891]  2  Q.  B.  443. 

5.  International  copyright — Foreign  painting — 
English  copyright — Registration — Bight  to  sue  for 
infringement — Copyright  Ad,  1842  (5  <fc  6  Vid,  c,  45) 
— International  Copyright  Ad,  1844  (7  <fc  8  Vid,  c, 
12)^Fine  Arts  Copyriaht  Ad,  1862  (25  &  26  Vid. 
c,  GS)— International  Copyright  Ad,  1886  (49  &  50 
Vid,  c,  33) — Berne  Convention — Order  in  Council, 
Nov.  28,  1887. — In  order  to  entitie  the  owner  of  the 
English  cop^ght  in  a  f  orei^  painting  to  sue  in 
this  country  in  respect  of  an  infnngement  of  such 
<^pyn£»^^>  i^  ^  ^ot  necessary  for  him  to  have  regis- 
tered his  ownership  under  tiie  International  Copy- 
right Acts,  but  he  must  have  previously  registered 
hmiself  as  proprietor  of  the  copyright  imder  section 
4  of  the  Copyright  Act,  1862,  —  Fishburn  v. 
HoUingshead,  CH.D.  8TI.,  J.— [1891]  2  Ch.  371 ;  64 
L.  T,  647. 

6.  Report  of  mining  engineer — Publication — 7n- 
jundion — Damages, — A  mining  engineer,  K.,  made  a 
report  upon  a  mining  property  and  handed  it  to  a 
person  engaged  with  a  syndicate  in  bringing  out  a 
company.  It  was  agreed  between  them  that  the  re- 
port might  be  printed  and  shown  to  the  syndicate, 
and,  if  tney  determined  to  proceed  with  the  for- 
mation of  the  company  and  published  the  report, 
K.  was  to  be  paid  £1,000  for  it,  but  if  the  com- 
pany was  not  proceeded  with,  the  report  was  to 
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be  returned  to  him.  Some  100  copies  of  the  re- 
port were  printed  and  shown  to  the  syndicate. 
Copies  were  given  to  some  of  the  members  of  the 
syndicate  and  to  one  or  two  other  persons.  The 
proposed  company  having  been  abandoned,  the 
defendant  company  took  up  the  property,  and, 
having!:  obtained  a  copy  of  the  report,  made  use  of 
it  in  tiie  prospectus  issued  by  them. 

Held,  that  !K.  was  entitled  to  an  injunction 
against  the  company  to  restrain  them  from 
publishing  the  report,  which  remained  his  property, 
and  also  to  an  inquiry  as  to  damages. — Kenrick  v. 
Danube  Collieries  and  Minerals  Co,,  ch.d,  kom:.,  j. 
473. 

See  Pkactice,  15,  16. 

CORONER:— 

Salary — Quinquennial  period  for  which  salary  is 
fixed — Bate  from  which  period  runs  on  appointment 
of  coroner — Division  of  district — Effect  of  such 
division  on  salary — Appropriate  remedy  of  coroner — 
Declaration  of  rights — Statutory  mandamus — Prsr 
rogative  writ  of  mandamus — the  County  Coroners 
Act,  1860  (23  &  24  Vict,  c.  116),  s.  4.— The 
quinquennial  period  of  five  years,  for  which  a 
county  coroner's  salary  is  fixed  under  section  4  of 
the  County  Coroners  Act,  1860  (23  &  24  Vict.  c. 
116),  ends  with  the  coroner's  death,  and  his 
successor  on  his  election  is  entitled  to  have  a  new 
settlement  or  fixing  of  his  salary,  and  such  salary 
so  fixed  continues  for  a  period  of  five  years  from 
the  time  it  is  so  fixed,  without  reference  to  the 
time  when  it  was  last  fixed  for  his  predecessor,  and 
the  coroner  is  entitled  to  the  salary  so  fixed  for  the 
whole  of  the  term  of  ^ve  years,  even  although  in 
the  meantime  the  district,  to  which  the  coroner 
was  assigned  has  been,  by  order  of  the  Privy 
Council,  subdivided,  and  a  new  coroner  appointed 
and  assigned  to  a  part  of  that  district. 

The  coroner,  however,  cannot  bring  an  action 
against  the  justices  of  the  county,  qud  justices,  or 
any  number  of  them  acting  for  the  whole,  claiming 
a  declaration  of  rights  that  he  is  entitled  to  the 
full  salary  fixed,  or  a  mandamus  to  enforce  those 
rights ;  the  action  is  not  such  an  action  wherein, 
under  the  Judicature  Act  or  otherwise,  a  declara- 
tion of  rights  may  be  made,  or  a  mamlamus 
granted,  as  a  declaration  of  rights  is  only  made, 
or  a  mandamus  granted,  where  the  action  is  such 
that  relief  can  be  given,  and  the  rights  claimed 
enforced,  in  that  action,  whereas  in  a  case  like  the 
present  the  only  appropriate  remedy  is  the  pre- 
rogative writ  of  mandamus  to  the  justices. — Bajcter 
V.  London  County  Council,  Q.B.D. — 63  L.  T.  767. 

CORPORATION.—See  Apprentice,    1;    Defama- 
tion, 1, 

COSTS.— See  Pbactice,  15—22. 

See  also  ADanNiSTATioN,  1,  2,  6 ;  Admiralty,  2, 
3,  4;  Arbitration,  1,  2;  Bankruptcy,  14,  15; 
County  Court,  5—8;  Divorce,  15,  16;  High- 
way, 3;  Partition  Action,  1,  2;  Practice 
(Ireland),  7 ;  Probate,  21 ;  Ship,  36 ;  Solicitor, 
1—12. 

COUNSEL,  AUTHORITY  of.— See  Practice  (Com- 
;_  promise),  14. 

COUNTY  COUNCIL.— See    Local   Government, 
2—6. 

COUNTY  COURT:— 

1.  Admiralty  jurisdiction — County  court  having  ad- 
miralty jurisdiction — District  in  which  to  commence 


action — County  Courts  Admiralty  Jurisdiction  Ad, 
1868  (31  &  32  Vict,  c,  71).  «.  21— County  QntrU 
Admiralty  Jurisdiction  Act,  1869  (32  <fe  33  Ftdc 
51),  s,  2. — A  daim  by  a  shipowner  under  the  Snd 
section  of  the  County  Courts  Admiralty  Jmiadidiai 
Act.  1869,  arising  out  of  an  agreement  in  rda&s 
to  the  use  or  hire  of  a  ship  belonging  to  him,  is 
properly  brought  in  the  county  court  hsTO^ 
admiralty  jurisdiction  within  the  district  of  iM& 
such  ship  happens  to  bo  at  the  date  of  the  oom- 
mencement  of  the  suit. — The  County  of  Darhasi, 
P.D.  &  A.D.  303— [1891]  P.  1 ;  60  L.  J.  P.  D.  &  1 
5;  64L.  T.  146. 

2.  Admiralty  jurisdiction — Counti/  Coitrit  Adsu- 
ralty  Jurisdiction  Act,  1868  (31  «£•  32  Vict,  c.  71),  a 
21,  suh-seciions  {I)  {2)— County  Courts  Ad,im{ol 
iit  52  Vict,  c.  43),  s.  74.— By  the  Count}'  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  &  32  FicLc 
71),  s.  21 : — "  Proceedings  in  an  admiralty  came 
shall  be  commenced  (1)  £i  the  county  court  havrng 
admiralty  jurisdiction  within  the  district  of  wlM 
the  vessel  or  property  to  which  the  cause  relates  is 
at  the  commencement  of  the  proceedings ;  (2)  If 
the  foregoing  rule  be  not  applicable  then  in  titf 
county  court  having  admiralty  jurisdiction  in  dtf 
district  of  which  the  owner  of  the  vessel  or  property 
to  which  the  cause  relates    .     .     .     resides," 

By  the  County  Courts  Act,  1888  (51  &  o2  Tict  c 
43),  s.  74,  **  Except  where  by  this  Act  it  is  other- 
wise provided,  every  action  or  matter  may  be 
commenced  in  the  court  within  the  district  of 
which  the  defendant  .  .  .  shall  dwell  or  cany 
on  his  business  at  the  time  of  commencing  the  act^ 
or  matter." 

The  plaintiffs,  owners  of  a  steamship,  hroaglit  as 
action  in  personam  on  the  admiralty  side  oi  tbe 
county  court  within  the  district  of  which  the  defend- 
ants, charterers  of  the  vessel,  and  consignees  of  the 
cargo,  carried  on  their  business,  for  damage  for  the 
detention  of  the  vessel  in  imloading.  The  connty 
court  judge  dismissed  the  action  for  want  of  yrair 
diction,  on  the  ground  that,  as  the  ship  was  not  «t 
the  time  of  the  commencement  of  the  proceeding 
within  the  district,  nor  did  the  plainti^  resii 
there,  neither  sub-section  (1)  nor  sub-section  (2)  of 
section  21  of  the  County  Courts  Admiralty  Jnro- 
diction  Act,  1868,  had  been  complied  n-ith,  Ob 
appeal. 

Held,  that  the  county  court  had  jurisdiction,  u 
the  language  of  section  74  of  the  County  Conrti 
Act,  1888,  was  general  in  its  terms,  and  therefore 
included  defendants  in  an  admiralty  action  who  at 
the  time  of  commencing  the  action  carried  on 
their  business  within  the  district. — The  Hero,  P.D.  4 
A.D.— [1891]  P.  294. 

3.  Appeal — Notice  of  motion — Serines  of—R,  S.  C 
1883,  ord,  59,  rr.  10,  12.— Service  of  notice  of 
motion  upon  the  London  agent  of  a  coontiy 
solicitor,  on  appeal  from  a  county  court,  is  not 
sufficient  to  sat&fy  ord.  59,  r.  12,— Powell  v.  TkoofU, 
Q.B.D.  224— [1891]  1  a  B.  97 ;  63  L.  T.  812. 

4.  Appeal — Extension  of  time  for  appealina^Dis- 
cretion  of  court— Ord,  59,  rr.  12,  16.— Under  ori 
59,  r.  16,  the  court  has  a  discretion,  which  it  wiu 
exercise  on  the  particular  circumstances  of  each 
case,  to  extend  the  time  for  appeaUng  from  the 
judjgment  of  a  county  court. 

Collins  V,  Faddington  Vestry,  28  W.  K.  588,  j 
Q.  B.  D.  368,  explained.— Ciwodk  v.  London  and 
North-Western  Railway  Co,,  CA.  244-[1891]  laB. 
^47 ;  60  L.  J.  Q.  B.  208 ;  64  L.  T.  45. 

5.  Costs— Action  in  High  Court  for  more  than  £50 
— Recovery  of  less  than  £20  under  order  14— Cfl« 
remitted— Hecouery   of   less   than   £50  allog^io^ 
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County  CourU  Acty  1888  (51  &  52  Vict  c.  43),  m.  65, 
116. — In  an  action  of  contract  brought  in  the  High 
Court  for  more  than  £50,  where  less  than  £20  was 
Tecx>Tered  in  proceeding  under  order  14,  and,  on 
the  case  being  remitt^  to  the  county  court,  less 
than  £50  was  recovered  altogether, 

Held,  that  the  plaintiffs  were  not  entitled  to  costs 
on  the  High  Court  scale  in  respect  of  any  of  the 
proceedings  that  had  taken  place  in  the  High 
Court. —  Wilson  v.  Statham,  Q.B.D.  686— [1891]  2 
•Q.  B.  261. 

6.  Coats — Particulars  of  claim — Signature  of  par- 
ticulars hy  solicitor's  clerk — Sufficiency  of  signature — 
Ord,  6,  r.  10;  ord.  27,  r.  4  {County  Court  Rules y 
1889) — Scales  of  CostSy  Appendix, — In  an  inter- 
pleader action  in  a  county  court  the  particulars  of 
-elaim  were  signed  with  the  name  of  the  claimant's 
solicitor  by  the  solicitor's  clerk,  who  had  general 
authority  to  conduct  his  master's  business.  Upon 
an  objection  taken  on  the  taxation  of  costs  that  the 
particulars  ought  to  have  been  signed  by  the 
solicitor  himseB,  to  entitle  him  to  costs  under  the 
rules. 

Held  (distinguishing  Reg.  v.  Cowpery  38  W.  B. 
408,  24  Q.  B.  D.  533),  that  the  signature  of  the 
solicitor's  name  by  the  derk  was  a  sufficient  signa- 
ture by  the  solicitor,  and  that  the  solicitor  was 
entitled  to  his  costs. — France  v.  Duttoiiy  Q.B.D.  716 
—[1891]  2  a  B.  208 ;  60  L.  J.  Q.  B.  488 ;  64  L.  T. 
793. 

7.  Costs — Refresher — Adjournment  for  ivant  oj 
time — Continuous  sittings — County  Court  Rules y  1889, 
<^osts,  item  78. — Where  a  county  court  is  held  from 
day  to  day,  it  rests  with  the  judge  to  say  whether 
the  sittings  shall  be  one  continuous  sitting  or  a  suc- 
•cession  of  several  sittings,  so  that,  when  a  case 
which  appears  in  the  list  is  not  reached  on  one  day, 
but  is  hes^  in  its  turn  upon  another  day,  a  refresher 
may  be  allowed  by  order  of  the  judge  as  upon  an 
adjournment  for  want  of  time  under  item  78  in  the 
flcaLe  of  costs  of  the  County  Court  Rules,  1889. — 
Heap  V.  FeaHy  Q.B.D.  95— [1891]  1  Q.  B.  110. 

8.  Costs — Solicitor  and  client  —  Amount  claimed 
over  £10 — Amount  recovered  under  £10 — County 
Courts  Acty  1888  (51  &  52  Vict,  c,  43),  m. 
118,  119 — County  Court  RuleSy  1889,  Appendix, — 
"Where,  in  an  action  in  a  county  court,  the  amount 
claimed  is  over  £10,  but  less  tha^  £10  is  recovered, 
there  is  a  discretion  to  allow  the  taxation  of  costs, 
■as  between  solicitor  and  client,  on  the  higher  scale. 

Decision  of  the  Queen's  Bench  Division  (39  W.  R. 
110)  reversed. — In  re  Langlois  <(;  Bideuy  c.A.  181 — 
[1891]  1  a  B.  349;  60  L,  J.  Q.  B.  123;  63  L.  T. 
816. 

9.  Jurisdiction — Validity  of  patent — Patents  Acty 
1883(46  &  47  Vict,  c.  57),  s.  111— Couivty  Courts  Acty 
1888  (51  &  52  Vict.  c.  43),  s,  56.— A  county  court  has 
no  jurisdiction  to  entertain  an  action  in  which  the 
validity  of  a  patent  is  in  question. 

Decision  of  tiie  Queen's  Bench  Division  (39  W.  R. 
492,  [1891]  1  Q.  B.  793)  affirmed. 

llie  effect  of  the  Patents  Act,  1883,  is  to  confine 
the  jurisdiction  in  patent  actions  to  the  High  Court. 
— Reg,  V.  Judge  of  Halifax  County  Court  and  Pair- 
slowe,  C.A.  545— [1891]  2  Q.  B.  263 ;  60  L.  J.  a  B. 
550. 

10.  Remittal  of  counter-claim  for  trial — Discon- 
tinuance of  action — Power  to  order  trial  of  counter- 
claim in  county  court  after  discontinuance  of  action — 
County  Courts  Acty'lSSS  (51  cfe  62  Vid.  c,  43\  «.  65. 
— ^A  counter-claim  in  an  action  cannot,  after  the 
•action  has  been  discontinued,  be  remitted  for  trial 
io  a  county  court  under  section  65  of  the  County 


Courts  Act,  1888.— TAc  Queen  v.  The  Judge  of  the 
City  of  London  Courty  Q.B.D.— [1891]  2  Q.  B.  71;  60 
L.  J.  Q.  B.  575 ;  64  L.  T.  869. 

11.  Winding-up  petition — Transfer  from  county 
court  to  High  Court — County  Courts  Acty  1888 
(51  <€:  52  Vict,  c.  43),  s.  126.— The  High  Court  has 
jurisdiction  to  order  the  transfer  of  a  winding-up 
petition  from  the  county  court  to  itself,  notwith- 
standing that  the  petition  has  been  opened  in  the 
county  court. — In  re  East  Dulwich  No,  295  Starr- 
Bowkett  Building  Society y  cn.D.  NOB.,  J.  32. 

See  also  Bankruptcy,  8,  9;  City  of  London' 
Court;  Practice  (Costs),  '  15,  18 ;  Practice 
(Ireland),  14,  15,  16;  Solicitor,  3. 

COUNTY  COURT  (IRELAND)  :— 

Equity  civil  hill — Annual  value — Want  of  juris- 
diction appearing  during  "  frrogress  "  of  suit — Trans- 
fer of  action — 10  tfc  41  Vict,  c,  56,  a.  37. — If  the 
want  of  jurisdiction  appears  on  the  face  of  an  equity 
civil  bill,  the  only  order  that  can  be  made  is  one  of 

If  want  of  jurisdiction  does  not  appear  on  the 
face  of  the  equity  civil  bill,  but  is  made  to  appear 
afterwards,  it  is  made  to  appear  **  during  the  pro- 
gress of  the  suit,"  although  objectionbe  at  once 
taken  by  the  defendant  by  a  notice  challenging  the 
jurisdiction. 

If  the  plaintiff  issues  a  civil  bill  with  knowledge 
that  the  subject-matter  exceeds  the  limits  of  we 
chairman's  jurisdiction,  but  avers  that  it  is  within 
it,  the  suit  should  be  dismissed,  and  not  trans- 
ferred; the  onus  of  proving  plaintiff's  knowledge 
being  on  the  defendant. — Morris  v.  Flynny  l.j.  (Ir.) 
—27  L.  R.  Ir.  37. 

COVENANT.— See  Landlord  and  Ten.vnt,   2—6 ; 
Restraint  of  Trade,  1,  2,  3. 

CRIMINAL  LAW  :— 

1.  Attempt  to  pervert  tJie  course  of  justice — Manu- 
facturing false  evidence — No  litigation  in  esse — Legal 
tribunal  —  Body  of  arbitrators  for  settlement  of 
disputes, — ^A  person  may  be  convicted  of  a  mis- 
demeanour for  manufacturing  false  evidence  for  the 
purpose  of  perverting  the  course  of  justice,  although 
the  evidence  be  never  used  in  any  legal  proceedings, 
and  no  litigation  be  in  esse  at  the  date  of  the 
offence. 

It  is  sufficient  if  the  prisoner  has  done  what  was 
in  his  power  to  place  the  fals^  evidence  before  a 
judicial  tribunal.  A  body  of  arbitrators,  provided 
for  by  a  contract  for  the  settlement  of  disputes 
arising  out  of  it,  is  a  .judicial  tribunal  for  this 
purpose. — Reg,  v.  Vreones,  C.C.R.  365 — [1891]  1  Q, 
B.  360 ;  60  L.  J.  M.  C.  62 ;  64  L.  T.  389. 

2.  Bankrupt — Petition  presented  hy  bankrupt  him- 
self— Act  creating  criminal  offence — Prospective  effect 
—Debtors  Acty  1869  (32  <fc  33  Vict  c,  62),  s.  11,  sub- 
sections 14,  15 — Bankruptcy  Acty  1890  (53  tfc  54  Vict. 
c.  71),  s.  26.— The  Debtors  Act,  1869,  s.  11,  sub- 
sections 14,  15,  makes  certain  acts  misdemeanours 
if  committed  by  a  bankrupt  *' within  four  months 
next  before  the  presentation  of  a  bankruptcy 
petition  against  him."  The  Bankruptcy  Act,  189*0 
(which  received  the  Royal  assent  on  the  18th  of 
August,  1890,  and  came  into  operation  on  the  1st 
of  January,  1891),  by  section  26  substitutes  for  /the 
above  words  in  section  11  of  the  Debtors  Act,  1869, 
the  words  '*  within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy^  petition  by  or  against 
him." 

The  defendant  committed   certain  of   the  acts 

specified  in  sub-sections  14  and  15  in  the  year  1890 ; 

I      and  within  four  months,  but    after    tne  1st   of 


67  Criminal  Lam  (Ireland). 


DIGEST. 


[  Weddr  EepoEter,  Sqit  19. 1»L 

Damaget,  68 


Janoory,    1891,  presented    his    petition  and  was 
adjudged  bankrupt. 

Meld,  that  he  could  not  be  convicted  of  oflESances 
under  tiie  above  sections,  for  that  section  26  of  the 
Bankruptcy  Act,  1890,  was  not  retrospective,  and 
that,  to  constitute  an  offence  under  that  section, 
the  acts  must  have  been  committed  after  the  1st  of 
January,  1891.—^.  v.  Griffiths,  cc.R.  719— [18911 
2  a  B.  145;  60  L.  J.  M.  C*  93. 

3.  Criminal  Law  Amendment  Act,  1885  (48  A  49 
Vict,  c,  69),  a.  4 — Carnal  knowledf/e  of  (firl  under  the 
age  of  thirteen  years — Eindence.—^In  order  to  prove 
the  offence  of  carnally  knowing  a  girl  under  the  age 
of  thirteen  years,  under  section  4  of  the  Criminal 
Law  Amendment  Act,  1885,  it  is  not  necessary  to 
prove  emission.—-/^.  Y.MarsdeUy  cc.R.  703— [18911 
2  Q.  B.  149. 

4.  Larceny  —  Fraudulent  mi«ippropriaiion  — 
^^  Broker,  attorney,  or  other  agent" — **  Security  for 
the  payment  of  money  " — BiU  of  exchange  without 
drawer^s  name — Larceny  Act  (24  <fc  25  Vict.  c.  96),  s . 
16— Bills  of  Exchange  Act,  1882  (45  «fc46  Vict.  c.  61), 
s.  18. — A  document  which  is  complete  as  a  bill  of 
exchange,  except  that  it  is  not  signed  by  the 
drawer,  is  '*  a  security  for  the  payment  of  money  " 
within  section  75  of  24  &  25  Vict.  c.  96.  It  is  a 
question  for  the  jury  whether  a  person  who  had 
some  interest  in  a  bill-discouutmg  transaction, 
beyond  that  of  a  broker  or  agent  only,  was  in- 
trusted with  the  bill  "as  a  broker  or  agent." — 
Beg.  V,  Bowerman,  cc.R.  207-~[1891]  1  Q.  B.  112; 
60  L.  J.  M.  C.  13;  63  JL.  T.  532. 

5.  Offence  against  Parliamentary  Registration  Act, 
1843  (6  tfe  7  Vict.  c.  18),  s.  ol— Indictment—Parlia- 
ment— Registration — Duties  of  overseer — Misconduct — 
Indictable  misdemeanour. — An  offence  by  an  overseer 
within  the  meaning  of  section  51  of  the  Parlia- 
mentary Registration  Act,  1843  (6  &  7  Vict,  c  18), 
is  not  an  indictable  misdemeanour. — Reg.  v.  Hall, 
ccc— [1891]  1  Q.  B.  747  ;  60  L.  J.  M.  C.  124 ;  64 
L.  T.  394. 

See  also  Cruelty. to  Animals;  Extraditiox; 
School  Board. 

CRIMINAL  LAW  (IRELAND)  :— 

1.  Err(tr  in  law  apparent  upon  record — Form  of 
record — Appeal — Habeas  corpus — Practice —  Criminal 
Law  and  Procedure  {Ireland)  Act,  1887  (50  <fc  51 
Vict.  r.  20)— Winter  Assizes  Act  (39  ct  40  Vict.  c. 
57) ;  Order  in  Council. — ^The  trial  of  a  prisoner  was 
transferred,  under  the  Criminal  Law  and  Procedure 
(Ireland)  Act,  1887,  from  the  coimty  where  the 
offence  was  committed  to  another  county  before  a 
special  jury.  The  jury  having  disagreed  the  case 
was  adjourned  to  the  next  assizes.  By  an  Order  in 
Council  under  the  Winter  Assizes  Act  the  case  was 
transferred  to  the  county  of  Tipperary,  where  the 
prisoner  was  convicted.  The  three  counties  were 
all  in  the  Mimster  Circuit. 

Held,  that  the  trial  legally  took  place  in  Tip- 
perary before  a  special  jury. 

It  is  not  necessary  Ihat  the  record  should  state 
the  names  of  the  jurors,  or  that  the  number  of  the 
jury  amounted  to  twelve,  if  it  appears,  either  ex- 
pressly or  by  manifest  implication,  that  the  jury 
consisted  of  twelve. 

Where  there  is  an  averment  on  the  record  of  a 

S roper  and  legal  adjournment  of  the  sessions  from 
ay  to  day^  it  is  not  necessary  that  the  record 
should  state  the  day  or  days  upon  which  the  trial 
took  place. 

An  appeal  lies  to  the  Court  of  Appeal  from  the 
judgment  of  the  Crown  side  of  the  Queen's  Bench 


Division  upon  a  writ  of  error;  and  the  proceeding 
is  by  way  of  appeal,  and  not  by  writ  of  error. 

When  it  becomen  necessary  to  bring  up  a  priMoer 
to  be  present  at  the  argument  of  an  appeal  from 
the  decision  of  the  Queen's  Bench  Divuion  on  s 
writ  of  error,  application  for  a  writ  of  habeas  corpii 
should  be  made  to  the  Divisional  Court.^O'Brtei 
V.  The  Queen,  C.A.  (Ir.)— 26  L.  R.  Ir.  451. 

2.  Unlawful  conspiracy — A  bsence  of  some  of  several 
defendants  during  part  of  proceedings — Overt  ad- 
Criminal  Law  and  Procedure  {Ireland)  Act,  1887— 
PeUy  Sessions  {Ireland)  Act,  1851  (14  4r  15  Vid.  c 
99),  s.  10,  sub-section  4. — D.  with  others  was  prose- 
cuted before  a  court  of  summary  jurisdiction,  con- 
stituted under  the  Criminal  Law  and  Prooedme 
(Ireland]  Act,  1887,  for  having  taken  part  in  u 
unlawful  conspiracy  to  induce  certain  tenants  not 
to  pay  their  rents.  During  the  trial  two  of  tiie 
accused,  who  had  been  admitted  to  bail,  left  tiie 
country. 

Held,  that,  notwithstanding  their  absence,  it  vu 
competent  for  the  court  to  proceed  with  the  trial  of 
D.  and  others. 

Held,  also,  that  there  being  evidence  of  the  con- 
tinuance of  the  all^ped  oonspiFacy  within  six  montiii 
of  the  conviction  was  sulBcient  to  satisfy  section  10, 
sub-section  4,  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  although  no  overt  act  of  D.  within  six  months 
was  proved. 

A  combination  of  several  individuals  to  indaoe 
persons  not  to  pay  rent  to  a  landlord  oonstitotei  s 
criminal  conspiracy,  it  being  a  oomlnnation  to  effBct 
a  private  wrong,  though  the  indaoement  be  not 
effected  by  compulsion  or  undue  influence.— £r 
parte  DaUon,  BX.D.  (Ir.)— 28  L.  R.  Ir.  36. 

CBOWN  :— 

Recognizance — Estreatmetit — Crown  debt — RedwHiiiS 
or  remission  of  amount—ol  Geo.  3,  c.  56.— The 
Exchequer  Division  has  no  jurisdiction  to  rednoe  or 
remit  the  amount  payable  at  foot  of  recognizanoei 
ordered  by  justices  to  be  estreated. — Reg.  v.  IhTk% 
and  O'BHen,  EX.D.  (Ir.)— 28  L.  R.  Ir.  276. 

See  Light,  1 ;  Mixe,  1. 

CRUELTY  to  ANIMALS  :— 

Dishorning  cattle— 12  cfe  13  Vict.  c.  92,  s.  2.— Dii- 
homing  cattle,  if  performed  with  care  and  skiD, 
and  for  the  purpose  of  rendering  the  animals  moie 
profitable  to  farmers  emd  exporters,  is  not  cnidty 
to  animals  within  12  &  13  Vict.  c.  92,  s.  2. 

Ford  V.  Wiley,  23  Q.  B.  D.  203,  and  Brady  t. 
APArgle,  14  L.  R.  Ir.  174,  not  followed. 

Callaghan's  case,  16  L.  R.  Ir.  325,  and  Renton  t. 
Wilson,  15  Court  of  Justiciary  Cases,  4th  Series,  S4, 
followed.— i2e^.  v.  M*Donagh,  Q.B.D.  (Ir.)— 28  L.  B. 
Ir.  204. 

DAMAGES:— 

Lord  CampbeirsAct{9  <fc  10  Vict,  c.93)— Pecuniary 
loss  by  death  of  deceased — Evidence — Onus  of  proof. 
— ^In  an  action  imder  Lord  Campbell's  Act  hj  a 
father  to  recover  damages  for  me  death  of  bis 
daughter,  aged  ten,  who  was  killed  by  the  negli- 
gence of  the  defendants,  it  was  proved  that  the 
deceased,  who  lived  with  her  parents  and  was 
maintained  by  them,  rendered  services  to  her 
parents  which  enabled  them  to  dispense  with  a 
servant,  whom  they  had  previously  employed;  and 
that  in  consequence  of  the  girl's  death  the  parent's 
had  been  obliged  to  employ  a  servant  again.  K& 
evidence  was  given  as  to  the  exact  value  of  her 
services  or  as  to  the  cost  of  her  maintenance. 

Held,  that  there  was  evidence  to  justify  the  juy 
in  finding  that  the  services  of  the  deceased  were  of 
a  pecuniary  value  exceeding  the  cost  of  her 
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tenance  and  educatipn. — Wolfe  v.  Oreai  Northern 
Milvfay  Co.,  C.A.  (Ir.)— 26  L.  R.  Ir.  548. 

See    also    Defamation,    10;    Landlord    and 
-    Tenant,  6 ;  Neguoenob,  1,  7 ;  Ship,  16. 

DEBTOBS  ACT  :— 

1.  Judgment  debt — Ord^  for  paymeivt  hy  install 
ments — Receiving  order  previously  made  against  debtor 
—Jurisdiction— Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
«.  5. — ^An  prder  for  payment  by  instalments,  under 
section  5  of  the  Debtors  Act,  1869,  cannot  be  made 
in  the  High  Court  upon  a  judgment  summons  after 
a  receiving  order  has  been  made  against  the  judg- 
ment debtor. — In  re  NuthaM,  Ford  v.  Nuthally  C.A. 
—64  L.  T.  241. 

2.  Solicitor  —  Attachmeiit  —  Non-compliance  with 
order  to  pay  a  sum  of  money  in  his  character  of  an 
ojlcer  of  the  court — Bankruptcy  of  solicitor — Debtors 
Act,  1869  (32  ifc  33  Vict.  c.  62),  s.  4  {^)— Bankruptcy 
Act,  1883  (46  <fe47  Vict.  c.  52),  s.  9.— The  court  has 
jurisdiction  to  attach  a  solicitor  for  default  in  pay- 
ment of  a  sum  of  money  which  he  has  been  ordered 
to  pay  in  his  character  of  an  officer  of  the  court, 
although  he  has  subsequently  become  a  bankrupt. 

In  re  Wray,  36  W.  B.  67,  followed. 
In  re  Simes,  38  W.  B.  570,  not  followed.— /»  re 
JSdye,  CH.D.  CHI.,  J.  198—63  L.  T.  762. 

See  also  Criminal  Law,  2. 

DECEIT,  ACTION  of.— See  Company,  12—15. 

.DEED: — 

Setting  aside — Mortgage — Transfer — Execution  of 
deed — Fraud — Negligence — Validity  of  deed. —  The 
mortgagee  in  possession  of  cerUon  copyhold  pro- 
perty was,  by  fixe  fraud  of  her  solicitor,  induced  to 
X,  without  knowing  the  contents  thereof,  a  deed 
}h,  after  falsely  reciting'  that  the  solicitor  had 
agreed  to  pay  to  the  mortgagee  the  amount  due  to 
her  upon  the  mortgage,  purported  to  transfer  the 
mortgage  debt,  and  &e  securities  for  the  same  to 
the  solicitor.  The  solicitor  then  deposited  the  deeds 
of  the  property  with  the  plaintiff  as  security  for 
money  lent  to  him.  The  solicitor  absconded,  and 
the  trustee  of  his  estate  executed  a  deed  mort^g- 
•ing  the  property  to  the  plaintiff. 

The  original  mortgagee  thought  when  she  signed 
ihe  deed  that  she  was  only  signing  a  lease  of  the 
property,  and  she  did  not  intend  to  deal  with  her 
mortgage  or  with  her  possession  thereunder. 

Held,  that  the  mind  of  the  mortgagee  did  not  go 
with  the  deed  which  she  signed,  and  as  she  had  not 
been  guilty  of  any  negligence  the  deed  was  void. 
—Favell  V.  WHght,  Q.B.D.— 64  L.  T.  85. 

DEFAMATION  :— 
Libel — 

1.  Corporaiion — Personal  charges  made  against  a 
'  corporation — Bight  of  action. — A  corporation,  as  dis- 
tinguished from  its  individual  members  or  officials, 
cannot  sue  for  a  libel  merely  affecting  personal 
reputation. — Mayor,  tC-c,  of  Manchester  v.  JVilliams, 
Q.B.D.  302— [1891]  1  Q.  B.  94;  60  L.  J.  Q.  B.  23 ; 
4J3  L.  T.  805. 

2.  Innuendo — Reasonable  meaning  of  words  used — 
'Question  for  jury. — ^The  respondent,  a  member  of 
Parliament,  asked  a  question  in  the  House  of 
Commons  implying  that  one  C.  had  been  guilty  of 
improper  conduct.  C.  wrote  to  the  respondent  to 
eomplain  of  the  imputation  on  his  character,  and 
flubsequently  published  his  letters  in  a  newspaper 

'   of  which  the  appellants  were  proprietors.     One 

'    letter  contained  tiie  following  passage :  ' '  Supposing, 

"for  example,  I  sent  a  question    .     .     .    based  on 


hearsay  evidence  to  the  effect  that  I  heard,  from  a 
gentleman  whom  I  would  not  think  of  doubting, 
that  *you*  were  in  a  state  of  delirium  tremens. 
.  .^  .  Or  suppose  I  had  added  to  that  further 
stories  I  had  he^rd  that "  you  were  **  utterly  intoxi- 
cated "  in  the  streets.  The  respondent  brought  an 
action  for  libel  against  the  proprietors  of  tiie  news- 
paper. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  words  were  capable  of  being  reasonably 
understood  in  a  libellous  sense,  and  that  therefore 
there  was  a  question  to  go  to  the  jury. — Ritchie  & 
Co.  V.  Sextoii,  H.L.  (Sc.)— 64  L.  T.  210. 

3.  Privileged  occasion — Misdirection — Onus  pro- 
bandi. — Wherever  a  communication  is  privileged,  it 
is  not  necessary  for  the  defendant  in  an  action  for 
libel  to  prove  bona  fides  ;  the  onus  is  on  the  other 
side  to  show  malice. 

There  is  no  distinction  in  this  req)ect  between 
different  classes  of  privileged  communications. 

Where  a  jury  was  told  that  the  existence  of 
privilege  depended  on  their  finding  that  the  de- 
fendant honestly  believed  his  statement  to  be  true, 

Held,  a  misdirection. — Jenoure  v.  Delmege,  P.C. 
388— [1891]  A.  C.  73 ;  60  L.  J.  P.  C.  11 ;  63  L.  T. 
814. 

4.  Privileged  occasion — Railway  company — Publica- 
tion to  company^  servants  of  offences  committed  by 
other  servants,  with  nam/es  of  offenders  and  punish- 
ments inflicted. — The  plaintiff  was  a  guard  in  the 
service  of  the  defendants,  a  railway  company.  The 
defendants  dismissed  him,  on  the  ground  that  he 
had  been  guilty  of  gross  neglect  of  duty,  and  pub- 
lished his  name  in  a  printed  monthly  circular  ad- 
dressed to  their  servants,  stating  in  it  that  he  had 
been  dismissed,  and  the  ground  of  his  dismissal. 
The  plaintiff  brought  an  action  for  libel  against  the 
defendemts. 

Held,  affirming  the  decision  of  Stephen,  J.,  that 
the  statement  was  made  on  a  privileged  occasioui 
and  that  the  defendants  were  not  liable. — Hunt  v. 
Great  Northern  Bailway  Co.,  C A.— [1891]  2  Q.  B. 
189;  60  L.  J.  Q.  B.  498. 

5.  Publication — Letter  applying  to  plaintiff  deroga- 
tory remarks  made  by  third  person  on  privileged 
occasion. — The  defendant  published  in  a  newspaper, 
under  the  heading  **  Parocnial  Matters  at  Evenley," 
a  letter  containing  the  words,  *'  I  refer  all  readers 
of  the  letters  on  this  subject  to  the  Primate's  speech 
on  the  Clergy  Discipline  Act.''  The  Primate's 
speech  contained  serious  allegations  against  an 
unnamed  clergyman.  Three  paragraphs  of  the 
statement  of  claim  in  an  action  for  libel  Drought  by 
the  rector  of  Eversley  against  the  defendant  set 
out  the  defendant's  letter  and  the  portion  of  the 
Primate's  speech  which  contained  the  allegations, 
and  alleged  that  the  defendant  intended  by  his 
letter  that  the  plaintiff  was  the  object  of  the 
Primate's  allegations. 

Held,  upon  an  application  to  strike  out  the  three 
paragraphs,  that  the  matters  therein  alleged 
amounted  to  a  publication  of  a  libel  by  the 
defendant  upon  the  plaintiff,  and  disclosed  a  cause 
of  action. — Lawrence  v.  Newberry,  Q.B.D.  605 — 64 
L.  T.  797. 

6.  Publication — Privileged  occasian — Letter  dictated 
by  manager  of  company  to  clerk — Type-writer — Press 
copy — Letter  sent  to  plaintiff^s  place  of  business. — 
The  manager  of  a  company,  in  the  course  of  busi- 
ness, dictated  to  a  type- writer  employed  in  the 
office  of  the  company  a  letter  to  be  sent  from  the 
company  to  the  plaintiffs.  The  letter  having  been 
written  in  type,   a  press  copy  was  made  by  an 
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office  boy.  It  was  then  directed  to  the  office  of  the 
plaintifFs'  firm,  where  it  was  opened  and  seen  by 
three  clerks. 

Held,  in  an  action  of  libel  against  the  company, 
that,  assuming  the  letter  to  be  libellous,  there  was 
a  publication  both  at  the  defendants'  office  and  at 
the  plaintiffs*  office,  and  that  neither  publication 
took  place  on  a  privileged  occasion. — Pullman  v. 
mil  &  Co.,  C.A.  263— [1891]  1  a  B.  524;  60  L.  J. 
Q.  B.  299 ;  64  L.  T.  691. 

7.  Words  not  libellous  per  se — Onus  of  proof — 
Postcard. — A  dispute  having  arisen  between  the 
defendtoits  and  the  plaintiff,  their  Dublin  agent, 
as  to  an  item  in  the  accounts,  the  defendants  sent 
the  plaintiff  a  postcard  as  follows  : — **  Settlement. 
If  you  do  not  remit  by  return,  the  matter  will  be 
handed  to  our  Dublin  solicitors."  In  an  action  of 
libel  the  plaintiff  was  nonsuited. 

Held  (affirming  the  judgment  of  the  Exchequer 
Division),  that  the  nonsuit  was  right. — McCann  v. 
Edinburgh  Roperie  Co.,  CA.  (Ir.)— 28  L.  R.  Ir.  24. 

Slander — 

8.  Privileged  occasion — Evidence  of  malice, — The 
defendant,  who  was  Mayor  of  Newcastle-on- 
Tyne,  was  entertaining  at  the  Mansion  House  the 
Airican  explorer  Stanley,  who  was  accompanied 
by  the  plaintiff,  his  valet.  The  defendant  received 
from  the  Chief  Constable  of  Newcastle  a  letter, 
which  had  been  sent  to  the  latter  by  the  Chief 
Constable  of  Edinburgh,  stating  that  suspicion  had 
fallen  on  the  plaintiff  of  having  stolen  a  watch 
in  an  Edinburgh  hotel.  The  defendant  told 
Stanley  privately  of  this  just  before  he  was  leav- 
ing Newcastle,  and  Stanley  discharged  the  plain- 
tiff a  few  days  later. 

In  an  action  for  slander, 

Held,  by  the  Court  of  Appeal  (Lindley  and 
Kay,  L.JJ. ;  Lopes,  L.J.,  dissenting),  that  the 
occasion  was  privileged,  and,  there  being  no 
evidence  of  mauce  in  fact  to  be  left  to  the  jury, 
that  judgment  ought  to  be  entered  for  the 
defendant. 

Decision  of  Wills,  J. ,  reversed. — Stuart  v.  Bell, 
CA.  612— [1891]  2  a  B.  341 ;  64  L.  T.  633. 

9.  Privileged  occasion — Meeting  of  board  of 
guardians — Presence  of  reporters — Words  spoken  in 
bona  fide  belief  of  their  truth. — The  defendant,  a 
member  of  a  board  of  guardians,  made  a  speech 
which  would  have  been  privileged  if  the  meeting 
of  the  board  at  which  it  was  made  had  been  a  pri- 
vate one. 

Held,  that  the  presence  of  reporters  at  the  meet- 
ing, who  were  not  in  any  way  brought  there  by 
the  defendant,  did  not  destroy  the  privilege. — 
PiUard  V.  Oliver,  CA.  311— [1891]  1  Q.  B.  474; 
60  L.  J.  Q.  B.  219 ;  64  L.  T.  758. 

10.  Special  damcLge — Unauthorized  repetition — Im- 
putation cf  nnchastity — Remoteness  of  damage, — The 
defendant  uttered  an  imputation  upon  the  chastity 
of  the  plaintiff,  an  unmarried  woman,  to  the  plain- 
tiff's mother.  The  mother  repeated  the  slander  to 
the  plaintiff,  and  the  plaintiff  repeated  it  to  the 
man  to  whom  she  was  engaged  to  be  married. 
In  consequence  thereof  the  man  refused  to  marry 
the  plaintiff. 

In  an  action  of  slander. 

Held,  that  in  the  absence  of  evidence  that  the 
defendant  authorized  or  intended  the  slander  to  be 
repeated,  or  that  the  repetition  was  the  natural 
consequence  of  the  defendant's  act,  the  action 
could  not  be  maintained, — Speight  v.  Oosnay,  CA. 
—60  L.  J.  Q.  B.  231. 

See  also  Pbactice  (Injunction),  38,  39. 


DISCOVERY.— See  Practice,  26—33. 

See  also  Divoece,  17 ;  Pbactice  (Ireland),  ^6. 
DISTRICT  REGISTRY.— See  Practice,  ;H;  Sou- 

CITOR,  4. 

DIVORCE  :— 

1.  Access  to  children — Guilty  wife — Diseretm  tf 
Judge — Matrimonial  Causes  Act,  1857  (20  A  21 1'l'i 
c.  85),  s.  Zb— Matrimonial  Causes  -4rf,.1859  (22  A  23 
Vict.  c.  61),  «.  4. — There  is  no  general  rale  of  prac- 
tice to  compel  a  judge  of  the  Divorce  Division  to 
refuse  a  mother,  who  has  been  divorced  on  ooooont 
of  her  adultery,  access  to  the  duldrenof  the  marriage. 
The  judge  of  that  division  is,  by  section  35  d 
20  &  21  Vict.  c.  85,  given  the  fullest  discretaoa  m 
the  matter. 

In  January,  1886,  a  decree  for  diasolntiozi  of 
marriage  on  account  of  the  wife's  adultery  wm 
made  absolute,  and  the  custody  of  the  chilaraH> 
two  boys,  now  aged  respectively  eleven  and  thir- 
teen years — was  given  to  the  father,  but  the  decree 
centred  no  declaration  as  to  access  by  the  mother. 

The  mother  (who  in  February,  1886,  mairiedthe 
co-respondent)  did,  in  fact,  however,  from  time  b> 
time  visit  the  children,  with  the  permission  of  the 
father,  until  June,  1890,  when  the  father,  who  had 
then  recently  married  again,  withdrew  such  per* 
mission. 

An  application  to  the  court  by  the  mother  foraa 
order  for  access  was  refused  by  Hannen,  P.,  and  the 
Court  of  Appeal  now  affirmed  this  decision. 

Symington  v.  Symington,  L.  R.  2  H.  L.  f Sa)  41^ 
followed. — Handley  v.  Handl^  and  Wroughton,  CJ* 
97— [1891]  P.  124 ;  63  L.  T.  535. 

2.  Alimony  —  Permanent  maintenance  to  tcifi  — 
— ^Dum  sola  et  casta  clause, — ^Where  the  amonnt 
allowed  for  maintenance  of  a  wife  ^liltj  of 
adultery  is  not  a  large  income,  but  only  a  beie 
allowance,  the  court  will  not  necessarily  ineert  a 
dum  sola  et  casta  clause  in  the  order. — Lander  t. 
Laiider,  p.d.  &  a.d.  416— [1891]  P.  161;  60  L  J. 
P.  D.  &A.  65;  64  L.  T.  120. 

3.  Alimony — Permanent  maintenance  to  tn/f- 
Counter-charges — Conditional  decree — Motion  to  wakt 
decree  absolute — Alloivance  to  be  made  to  respondted 
dum  casta  et  sola  vixerit — Order, — ^The  petitioner 
obtamed  a  decree  nisi  on  the  ground  of  his  wife'e 
adultery,  but,  at  the  time  of  pronouncing  that 
decree,  the  learned  judge  Intimated  that  an  allow- 
ance must  be  made  by  the  petitioner  to  his  wifei 
The  solicitors  for  the  petitioner  and  respondent 
settled  an  agreement,  -mdch.  was  signed  by  both 
the  parties.  One  of  the  terms  in  the  agreement 
was  that  the  allowance  should  continue  so  long  tf 
the  respondent  should  remain  chaste  and  JBt- 
married. 

The  court  (Butt,  J.),  while  expressing  disfavwrf 
with  the  dum  casta  clause,  made  the  decree  absolate. 
—Weller  v.  J]  eller,  Funnell,  aiul  Cass,  P.D.  &AD- 
63  L.  T.  263. 

4.  Alimony — Permanent  maintenance  to  wifir* 
Clause  dum  sola  et  casta— 29  ib  30  Vict,  c,  32,  «.  1.- 
There  is  no  rule  that,  in  an  order  granting  per- 
manent maintenance  to  a  divorced  wife,  the  dum  tola 
et  casta  clause  ought  to  be  inserted,  unless  there  is 
some  reason  to  the  contrary,  nor  that  it  ought  to  be 
omitted  unless  there  is  some  reason  for  ins^ng  it 
The  court  must  in  each  case  determine  what  is 
reasonable,  having  regard  to  Tl)  the  conduct  of  the 
parties ;  (2)  their  position  in  liie,  and  their  ages  and 
their  respective  means ;  (3)  the  amount  of  the  pro- 
vision made;  (4  J  the  existence  or  non-existence  of 
children,  and  who  is  to  have  the  custody  of  them; 
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and  (5)  any  other  droamstances  which  may  be  im- 
portant in  any  particular  case.  The  wife  of  an 
officer  in  the  army  obtained  a  decree  for  dissolution 
of  marriage  on  the  ground  of  adultery  and  cruelty. 
There  was  no  child,  and  neither  party  had  any  pro- 
perty, the  husband  having  only  nis  pay.  An  order 
was  made  for  permanent  maintenance  at  the  rate  of 
£60  a  year,  and  Jeune,  J.,  directed  the  insertion  of 
the  dum  sola  et  casta  clause,  considering  that  there 
was  a  general  rule  for  inserting  it,  unless  there  was 
some  reason  for  omitting  it. 

Held,  b^''  the  Court  of  Appeal,  that  there  was  no 
such  general  rule,  and  that,  in  the  present  case, 
having  regard  to  the  innocence  of  the  wife,  the  mis- 
conduct of  the  husband,  the  fact  that  the  wife  had 
no  property,  and  the  smallness  of  the  allowance, 
the  clause  ought  not  to  be  inserted. — Wood  v.  Woody 
O.A.— [1891]  P.  272;  60  L.  J.  P.  D.  &  A.  66;  64 
L.  T.  586. 

5.  Collusion — Ornelty  and  adultery  of  hushand — 
Judicial  separation  —  The  husband  having  been 
found  gmlty  upon  the  wife's  petition  for  divorce  of 
cruelty  and  adultery,  the  court  pronounced  a  decree 
nisi.  Subsequently,  upon  the  intervention  of  the 
Queen's  Proctor,  the  wife  was  found  guilty  of 
collusion. 

The  court  refused  to  pronounce  a  decree  for 
judicial  separation  upon  the  application  of  the  wife. 
— Butler  v.  Butler  and  Burnham,  P.D.  &  A.D. — 63 
L.  T.  256. 

5a.  Cmidonation — Wi/e*s  adultery — Direction  to 
juiy — Plea  not  established. — A  husband  who  had 
received  from  his  wife  a  confession  of  adultery, 
thereupon  went  home  with  her  and  they  slept 
together  upon  that  and  the  following  night.  He 
then  sent  her  away  to  her  relations,  and  they  parted 
upon  affectionate  terms.  The  same  day  as  he  saw 
her  off  at  the  railway  station  he  signed  a  petition 
praying  for  a  divorce. 

Upon  the  plea  of  condonation  put  forward  by  the 
wife,  the  learned  judge  directed  the  jury  that  the 
fact  of  the  parties  sleeping  together  was  not  con- 
clusive, but  that  they  must  take  that  fact  in  con- 
junction with  the  other  facts  of  the  case  in  form- 
ing a  conclusion  as  to  whether  the  adultery  had 
been  condoned. — Hall  v.  Hall  and  Kay^  P.D.  &  a.d. 
—64  L.  T.  837. 

6.  Connivance — Wilful  neglect — Conduct  conducing 
to  adultery — Desertion — Unreasonable  delay — Con- 
ditiojial  decree, — ^The  petitioner  married  the  respon- 
dent in  1873,  and  they  lived  together  very  happily 
till  the  birth  of  the  oiJy  child,  early  in  1874,  shortly 
after  which  event  the  respondent's  mind  became 
temporarily  unhinged,  and  she  was  removed  to  an 
asylum,  from  whidi,  towards  the  end  of  the  same 
year,  she  was  discharged  as  cured.  The  petitioner 
was,  however,  advised  by  his  wife's  medical 
att^dant  that  further  cohabitation,  if  it  resulted  in 
pregnancy,  would  probably  prove  dangerous  to  the 
respondent  and  ^ny  future  offspring.  By  the  con- 
sent of  the  families  of  both  parties,  it  was  airanged 
that  they  should  live  apart,  the  wife  having  the 
child  with  her,  and  the  husband  mctking  her  an 
allowance.  The  petitioner  corresponded  with  his 
wife  until  1880,  when  he  refused  all  further  direct 
communication,  but  continued  the  allowance 
through  his  solicitor ;  and  throughout  the  separa- 
tion he  declined  all  private  interviews  with  his  wife, 
although  urgently  and  repeatedly  requested  and 
begged  for  by  her.  In  1879  he  wrote  tkat  she  was 
not  to  inquire  into  his  mode  of  life,  and  he  would 
not  interfere  with  hers. 

Held,  that  he  was  not  disentitled  to  a  divorce, 
on  the  ground  of  his  wife's  subsequent  adultery. — 


Lander  v.  Lander,  TempUy  Fox,  and  Fox,  P.D.  &  A.D. 
—63  L.  T.  257. 

7.  Cruelty — Husband's  petition — Wife  addicted  to 
drink — Adultery — Counter-charge  of  cruelty — Degree 
of  cruelty  necessary  to  bar  husband's  right  to  relief — 
Decree  nisi. — Upon  a  husband's  petition  for  divorce 
on  the  groxmd  of  his  wife's  aaultery,  where  the 
adultery  is  fully  established  against  her,  but  where 
she  countercharges  cruelty  as  having  been  com- 
mitted by  her  husband  towards  her,  and  where  it 
appears  that  the  wife  is  a  woman  of  drunken  habits, 
and  that  what  ^e  alleges  as  violence  has  been  used 
upon  her  in  consequence  of  her  drunkenness, 

The  court  requires  a  very  strong  case  to  be  made 
out  against  the  husband  in  order  to  bar  his  right  to 
relief  from  the  marriage  tie.  Unless  it  is  proved 
that  he  has  been  guSty  of  such  gross  violence 
towards  her  as  the  court  cannot  allow  to  be  excused 
on  the  ground  that  he  was  provoked  to  it  by  her 
intemperance,  the  decree  in  his  favour  should  not 
be  withhedd. — Forsyth  v.  Forsyth,  Ecchs,  and  Foster, 
P.D.  &  A.D.— 63  L.  T.  263. 

8.  Cruelty — Wife^s  petition — Absence  of  physical 
violence, — ^The  respondent,  who  had  not  been  guilty 
of  any  physical  violence  to  his  wife,  had  habitually 
insulted  her,  and  behaved  towards  her  with  neglect 
and  studied  unkindness,  whereby  her  health  had 
been  impaired. 

Held,  that  this  amounted  to  cruelty,  which, 
coupled  with  adultery,  entitled  the  petitioner  to  a 
decree  for  dissolution. 

Kelly  V.  Kelly,  L.  K.  2  P.  &  M.  59,  foUowed.— 
Bethune  v.  Bethune,  P.D.  &  A.D.— [1891]  P.  205  ;  60 
L.  J.  P.  D.  &  A.  18 ;  63  L.  T.  259. 

9.  Custody  of  children — Innocent  wife — Order  for 
custody — Subseque7it  misconduct — Husband  leading 
moral  life — Order  for  change  of  custody — General 
principles, — ^No  hsu^d  and  fast  rule  can  be  laid  down 
as  to  custody  of  children,  but  in  every  case  the 
court  is  bound  to  do  what  it  conceives  to  be  best  for 
their  interests. 

A  wife,  on  a  decree  absolute  for  dissolution  of  the 
marriage  with  her  husband  for  his  adultery  being 
made,  obtained  an  order  for  the  custody  of  the 
children,  including  a  daughter  aged  eleven,  who 
was  the  only  child  given  up  to  her  under  the  order. 
Subsequently  she  lived  in  the  same  house  with  a 
young  man  on  such  intimate  terms  that  the  regis- 
trar inferred  immorality.  She  gave  way  to  dnnk 
and  neglected  her  daughter.  The  husband  mean- 
while had  married  again,  and  ample  proof  was 
given  of  his  present  fitness. 

The  court  ordered  the  custody  of  the  daughter  to 
be  taken  from  tiie  wife  and  given  to  the  husband. — 
WiU  V.  Witt,  P.D.  &  A.D.  432— [1891]  P.  163 ;  60 
L.  J.  P.  D.  &  A.  63 ;  64  L.  T.  121. 

10.  Custody  of  children — Judicial  separation — 
Cruelty  to  ivife  and  child — Guardianship  of  Infants 
Act,  1886  (49  &  50  Vict,  c,  27),  s,  1— -Declaration 
annexed  to  decree, — The  court,  while  declining  to  lay 
down  any  general  principles  which  should  guide 
the  court  in  making,  or  refusing  to  make,  at  the 
suit  of  a  successful  petitioner,  a  declaration  under 
section  7  of  the  Guardianship  of  Infants  Act,  1886, 
to  the  effect  that  the  respondent  is  a  person  unfit  to 
have  the  custody  of  the  child  or  children  of  the 
marriage,  made  such  a  declaration  in  a  suit  by  the 
wife  for  judicial  separation  on  the  ground  of  cruelty, 
where  the  misconduct  proved  induded  the  taking 
of  the  only  child  of  the  marriage,  an  infant  at  the 
time  under  a  year  old,  out  of  the  house  in  its  night- 
dress, and  of  threats  culminating  in  a  murderous 
assault  upon  the  petitioner  and  her  mother,  for 
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which  the  respondent  was  sentenced  to  a  term  of 
penal  servitude. — Handford  v.  Hand/ord,  P.D.  &  A.D. 
—63  L.  T.  256. 

10a.  Custody  of  children — Judicial  separaiion — 
Guardianship  of  In/ants  Act,  1886  (49  dk  50  Vict.  c. 
27),  «.  7— Order— Effect.— The  wife  petitioned  for  a 
judicial  separation  on  the  ground  of  her  husband's 
cruelty,  and  she  also  prayed  that  the  court  would 
append  to  the  decree  a  declaration,  in  terms  of 
section  7  of  the  Guardianship  of  Infants  Act,  1886, 
that  the  respondent  was  a  person  imfit  to  have  the 
custody  of  the  children  of  the  marriage.  The 
cruelty  proved  was,  substantially,  that  the  re- 
spondent pinched  and  kicked  the  petitioner,  and 
threw  cold  water  over  her,  and  told  her  that  he 
did  so  in  order  to  make  her  miscarry.  One  of  the 
children  was  in  bed  with  her  at  that  time.  The 
respondent  put  the  petitioner  out  of  the  house  at 
ni^t  in  her  nightdress,  it  was  then  raining ;  the 
children  were  very  frightened  and  screamed,  and  a 
policeman  afterwards  went  to  the  house  and  fetched 
them  away,  and  took  them  to  a  neighbour's  house, 
in  which  the  petitioner  had  sought  refuge.  The 
respondent  on  many  occasions  ill-used  the  children 
and  made  them  cry,  he  made  use  of  filthy  lang^uage 
in  their  presence,  and  used  epithets  to  one  of  the 
children  about  the  petitioner,  or  to  the  petitioner 
in  presence  of  that  child,  and  the  boy  himself  after- 
wards used  those  epithets  to  the  petitioner. 

Held,  that  the  respondent  was  a  person  unfit  to 
have  the  custody  of  the  children;  and  that  the 
effect  of  declaring  him  so  to  be,  under  section  7  of 
the  Act  of  1886,  was  merely  to  put  upon  him  the 
onus  of  affirmatively  proving  himself  to  be  a 
r^ormed  character,  and  fit  to  be  intrusted  with  the 
children's  custody,  in  case  of  any  application 
which  might  be  made  in  respect  of  their  custody 
after  the  petitioner's  death. — Wehley  v.  Webley, 
P.D.  &  A.D.— 64  L.  T.  839. 

11.  Custody  of  children — Judicial  separation — ^Ex 
parte  application  as  to  custody  of  only  child — Interim 
order. — The  court,  upon  affidavit  that  the  petitioner 
believed  her  husband  intended  to  remove  the  only 
child  out  of  the  jurisdiction  of  the  court,  made 
an  order,  ad  interim,  upon  the  petitioner's  ex  parte 
application,  restraining  the  respondent  from  re- 
moving the  child. — Harris  v.  Harris,  P.D.  &  A.D. — 
63  L.  T.  262. 

12.  Desertion  —  Husband* s  adultery  coupled  with 
desertion — Husband  willing  to  return  to  cohabitation — 
Decree  of  judicial  separation. — In  a  wife's  suit  for 
dissolution  on  the  ground  of  adultery  coupled  with 
desertion  the  adultery  was  proved ;  and  with  regard 
to  the  desertion  it  appeared  that  after  twenty-one 
years'  cohabitation  it  was,  in  August,  1886,  agreed 
between  the  parties,  who  were  then  resident  abroad, 
that  the  wife  and  the  children  of  the  marriaffe 
should  come  to  live  in  England.  They  accordingly 
took  lodgines  at  Bournemouth,  and  the  wife 
pressed  her  husband  to  return  with  them,  but  he 
refused.  She  continued  willing  to  receive  him  and 
renew  cohabitation  until  February,  1887,  when  she 
was  shown  a  letter  which  convinced  her  that  her 
husband  had  been  carrying  on  an  adulterous  inter- 
course. Upon  this  she  resolved  that  she  never 
would  live  with  him  again.  He  wrote  several  to 
her  offering  to  return  to  cohabitation,  to  which  she 
did  not  reply ;  but  her  solicitors,  by  her  direction, 
infonned  him  that  she  would  never  live  with  him 
again. 

Held,  that  there  being  no  proof  thatt  the  hus- 
band's offers  to  live  again  with  his  wife  were  not 
bo7id  fide,  she  could  not  treat  the  separation  on 
which  she  insisted  as  desertion  by  him,  and  that 


she  was  only  entitled,  therefore,  to  a  jodkiil 
separation  on  the  ground  of  adultery.— Lotije  t 
Lodge,  P.D.  &  A.D.— 15  P.  D.  159 ;  59  L.  J.  P.  D.  t 
A.  84;  63L.  T.  467. 

12a.  Excuse  for  leaving  wife — Wife's  confestUnt- 
Husband's  separation  thereupon — Subsequent  odnttery 
— Decree. — ^A  bond  fide  confession  of  adultery  hj  i 
wife  to  her  husband,  believed  in  by  him,  is  si^deot 
excuse  for  his  leaving  her. 

The  husband,  in  1881,  found  a  letter  in  his  vife*! 
possession,  and  taxed  her  with  adultery  with  a 
certain  man.  She  admitted  it,  and  he  (the  hoi* 
band)  left  her. 

He  was  a  journeyman  jeweller,  and  had  no  msm 
at  that  time  to  commence  proceedings.  He,  about 
1890,  found  that  she  was  living  with  another  man 
as  his  wife,  by  whom  she  had  four  children. 

The  court,  finding  that  he  was  justified  in  lesving 
his  wife  upon  her  confession  of  adultery  in  1881, 
and  that  nis  explanation  of  want  of  means  wm 
sufficient  to  explain  the  delay  in  taking  proceeding 
to  have  lus  marriage  dissolv^,  granted  him  a  deoee 
nisi. — Faulkes  v.  Faulkes  and  Stainton,  P.D.  &  AJk 
—64  L.  T.  834. 

13.  Husband  formerly  convicted  of  aggravM 
cLSsault — Husband's  petition — Separation  and  aUov- 
ance  granted  thereon  to  wife  —  WifeU  subseqnaA 
adultery — Discretional  bar — Decree  for  dissolution.— 
Decree  dissolving  the  marriage  prononnoed  in 
favour  of  a  husband  who  had  been  convicted  hj 
justices  of  an  aggravated  assault  upon  his  wife, 
and  against  whom  a  separation  order  and  an  oider 
for  an  allowance  had  been  thereupon  made.— 
Sergent  v.  Sergetit  and  Weaver,  P.D.  &  A.D.— fri  L  T. 
236. 

14.  Judicial  separation — Matrimonial  Cavaea  Ad, 
1878  (41  <fc  42  Vict  c.  19),  s.  4—24  «fc  25  Vict.  r.  100, 
s.  43 — Aggravated  assault — Order — Wife  net  h(wd\n 
cohabit  with  husband — Appeal. — A  husoand  was  cob- 
victed  before  justices  of  an  aggravated  assault  od 
his  wife  under  section  43  of  24  &  25  Vict  c  100, 
and  they  inflicted  a  fine  of  forty  shillings.  Thqr 
also  made  an  order  under  section  4  of  the  Matzi- 
monial  Causes  Act,  1878,  that  the  wife  should  be  no 
longer  bound  to  cohabit  with  her  husband,  and  for 
maintenance.    The  husband  appealed  to  this  oooii 

Held,  that  section  4  of  the  Matrimonial  Gaiiaa 
Act,  1878,  gave  no  appeal  from  the  conviction  for 
the  aggravated  assault,  but  only  from  the  order 
made  under  that  section  for  separation  and  main- 
tenance.— Lewin  v.  Lewin,  P.D.  &  A.D.  575— [1891] 
P.  254  ;  64  L.  T.  834. 

15.  Practice — Costs — Collusioji — Decree  nisi  gnmied 
to  wife — Queen's  Proctor  intervening — Collusion  if 
both  parties — Decree  rescinded — Money  paid  into  conti 
for  wife's  costs  to  be  paid  out  to  Queen^s  Proctor.—^ 
the  trial  of  two  cross-petitions  for  dissolution  hj 
husband  and  wife,  the  wife  by  arrangement  ob- 
tained a  decree  nisi,  and  the  husband  was  oon- 
demned  in  costs.  The  Queen's  Proctor  intervened, 
charging  collusion.  At  the  trial  of  the  issne  the 
luiy  found  that  the  parties  had  been  guilty  of  col- 
lusion. The  husband  had  paid  £140  mto  oonrtto 
meet  the  wife's  costs.  The  court  had  refused  to 
allow  any  part  of  this  sum  to  be  Pfud  oat  to  the 
wife  or  her  solicitors.  The  Queen's  Proctor  hafing 
applied  for  payment  out  of  this  sum  to  him  to  meet 
his  costs. 

The  court  made  the  order  as  prayed.— Birffcf  ▼• 
Puller;  BuUery.  Butler  and  Bumham,  P.D.  &  A.!).— 
15  P.  D.  161 ;  59  L.  J.  P.  D.  &  A,  86;  63L.T. 
260. 

16.  Practice— CosU^Collusion'-Queen'sPro(ior,i9r 
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ierveniion  by — Decree  nisi  rescinded — Costs  against  CO* 
respondent— 23  A  24  Vidt.  c.  144,  «.  7  ;  41  dfe  42  Vict. 
c  19,  9.  2. — ^A  husband  having  obtained  a  decree 
nisi  in  a  petition  for  divorce  on  the  ground  of  his 
'wife*8  adulteiT,  the  Queen's  Proctor  intervened, 
and  charged  wat  the  decree  had  been  procured  by 
the  collusion  of  the  respondent  and  co-respondent. 
The  co-respondent  was  cited,  but  did  not  ai>pear. 
At  the  hearing,  the  court  having  found  the  issues 
ID  favour  of  the  Queen's  Proctor,  condemned  the 
^x>-respond6nt  in  costs. — Taplen  v.  Taplen  and 
Cowen,  P.D.  &  A.D.— [1891]  P.  283;  64  L.  T.  870. 

17.  Practice — Discovery — Affidavit  of  documents — 
Doctrine  that  **  no  one  is  bound  to  criminate  himself,*^ 
whether  applicable  where  adultery  is  the  charge — 
Jurisdiction — In/ant — Evidence  Further  Amendment 
Act,  1869  (32  &  33  Vict.  c.  68),  a.  3— i?.  8.  C,  1883, 
ord.  68,  r.  1  (d). — Although  section  3  of  the 
Evidence  Further  Amendment  Act,  1869,  does  not 
relate  to  discovery  at  all,  but  merely  to  evidence 
given  at  the  trial  of  divorce  suits,  yet  it  recognizes 
and  is  based  on  the  existence  of  the  doctrine  that  a 
person  questioned  as  to  the  fact  of  his  or  her 
adultery  is  not  bound  to  answer.  A  party  cannot 
be  compelled  to  discover  that  which,  if  discovered, 
may  tend  to  subject  him  to  anv  punishment, 
penalty,  forfeiture,  or  ecclesiastical  censure,  and, 
though  the  fear  of  ecclesiastical  censure  is  now 
practically  obsolete,  it  is  only  natural  that  the 
doctrine  that  no  one  is  bound  to  criminate  himself 
should  be  applicable  to  a  charge  of  such  gravity  as 
adultery,  notwithstanding  that  it  is  not  a  criminal, 
but  only  an  ecclesiastical  offence. 

Although,  as  a  general  rule,  it  is  not  a  sufficient 
ground  for  refusing  an  order  for  discovery,  or  for 
an  affidavit  of  documents,  that  it  may  tend  to 
criminate  the  party  against  whom  it  is  sought,  or 
that  he  may  thereby  be  rendered  liable  to  a  penalty 
-or  ecclesiastical  censure,  the  proper  course  being  to 
raise  that  objection,  not  on  the  summons  for  dis- 
covery, but  in  the  affidavit  made  in  answer  thereto, 
and  with  respect  to  the  particular  interrogatories  or 
documents  as  to  which  the  objection  applies ;  yet, 
if  it  is  evident  that  the  discovery  or  c^davit  of 
documents  is  wanted  solely  for  the  purpose  of 
proving  adultery  against  the  partv  against  whom  it 
18  sou^t,  the  order  ought  not  to  oe  made. 

The  court,  however,  has  power  to  order  discovery 
or  an  affidavit  of  documents,  even  in  divorce  suits, 
upon  issues  other  than  adultery,  subject  to  the 
doctrine  that  no  one  is  bound  to  criminate  himself 
.and  to  the  ordinary  rules  as  to  privilege. 

Sernble  (per  Ijindley,  L.J.),  that  the  rule  prevail- 
ing in  the  Chancery  and  Queen's  Bench  Divisions, 
not  to  ffrant  discovery  against  an  infant,  never 
extended  to  the  ecclesiastical  courts,  and  does  not 
now  extend  to  proceedings  in  divorce,  the  invariable 
practice  in  which  is  inconsistent  with  that  rule. 

Mayor  v.  Collins,  38  W.  E.  349,  24  a  B.  D.  361, 


Decision  of  Butt,  J.,  affirmed,  but  on  different 
grounds.— i?ccZ/er»  V.  Redftm,  C.A.  212— [1891]  P. 
139;  60  L.  J.  P.  D.  &  A.  9;  64  L.  T.  68. 

18.  Practice — Petition  by  husband — No  appearance 
by  respondent — Verdict  of  jury  against  co-respondent 
— Examination  of  respondent  by  the  court — Dismissal 
of  petition  against  her — Co-respondent  condemned  in 
damages  and  costs. — In  a  petition  by  the  husband  for 
dissolution  of  the  marriage  on  the  ground  of 
adultery,  the  respondent  filed  no  answer  and  did  not 
appear.  The  jury  found  a  verdict  against  the  co- 
I'espondent,  and  assessed  the  damages  afainst  Idm 
at  £50.  The  court,  not  being  satisfied  with  the 
evidence  against  the  respondent,  directed  her  to  be 


summoned,  and  having  heard  her  evidence,  on 
which  she  was  cross-examined,  to  the  effect  that 
she  had  been  forced,  came  to  the  conclusion  tiiat  the 
charge  of  adultery  had  not  been  established  against 
her,  and  dismissed  the  petition  as  against  her,  but 
eave  judgment  against  the  co-respondent  for  the 
damages  with  costs. — Long  v.  Lmig  and  Johnson, 
P.D.  &  A.D.— 15  P.  D.  218 ;  60  L.  J.  P.  D.  &  A.  27. 

19.  Practice — Security  for  co-respondent's  costs — 
Husband's  petition. — ^The  court,  bein^  satisfied  that 
the  petitioner  had,  as  a  fact,  assets  m  this  country 
upon  which,  if  defeated  in  his  suit,  execution  for 
any  costs  ordered  to  be  paid  by  him  could  be  levied, 
refused  the  application  of  one  of  the  co-respondents 
that  the  petitioner  be  ordered  to  give  security  for 
his  costs. 

Semble,  the  court,  if  well  assured  that  there  is 
real  necessity  for  it,  wiU  make  an  order,  upon  a 
co-respondent's  bond  fide  application,  that  the  peti- 
tioner give  security  for  the  costs  of  such  co-re- 
spondent.— Eedfem  v.  Redfem,  Herbert,  and  Others, 
P.D.  &  A.D.— 63  L.  T.  780. 

20.  Practice — Security  for  wife's  costs — Husband's 
petition — Non-compliance  with  order  for  security  for 
costs — Attachment  refused. — In  a  petition  by  the 
husband  for  dissolution  of  marriage,  the  petitioner 
had  been  ordered  to  pay  or  secure  a  certain  sum  for 
the  respondent's  costs  of  the  hearing  of  the  cause. 
The  petitioner  failed  to  comply  with  the  order, 
alleging  want  of  means  on  his  part. 

The  court,  imder  the  circumstances,  refused  to 
enforce  the  order  by  the  issue  of  writ  of  attach- 
ment.—Clarke  V.  Clarke,  p.d.  &  A.D.— [1891]  P. 
278. 

21.  Institution  of  conjugal  rights  —  Husband 
petitioner — Wife  entitled  to  separate  estate — Application 
oy  husband  for  settlement  out  of  separate  estate — Evi- 
dence as  to  conduct  of  petitioner  to  respondent  during 
cohabitation — Matrimonial  Causes  Act,  1884  (47  <fc  48 
Vict.  c.  68\  s.  3. — On  an  application  for  a  settle- 
ment or  allowance  by  virtue  of  section  3  of  the 
Matrimonial  Causes  Act,  1884,  out  of  the  estate  of 
the  husband  or  wife  against  whom  a  decree  of  resti- 
tution of  conjugal  rights  has  been  pronounced  in  an 
undefended  suit,  it  is  competent  for  the  party 
making  the  application  to  tender  evidence  as  to  the 
conduct  of  the  other  party  during  cohabitation. 

The  husband's  power  of  earning  money  must 
also  be  taken  into  account. — Swift  v.  Swift,  p.d.  & 
A.D.— [1891]  P.  129;  60  L.  J.  P.  D.  &  A.  14;  63 
L.  T.  711. 

22.  Restitution  of  conjugal  rights — Refusal  of  wife 
to  comply  with  decree — Restraint  on  anticipation — 
Settlement  of  wife's  property  for  husband's  benefit — 
MatHmonial  Causes  Act,  1884  (47  <fe  48  Vict.  c.  68), 
s,  3. — ^llie  court  has  no  jurisdiction  under  section  3 
of  the  Matrimonial  Causes  Act,  1884,  to  order  a 
settlement  to  be  made  on  the  husband  of  property 
of  the  wife  which  is  subject  to  a  restraint  against 
anticipation. 

Swift  V.  Swift,  15  P.  D.  118,  [1891]  P.  129,  ex- 
plain^i. 

NorHs  V.  Norris,  6  W.  K.  640,  27  L.  J.  P.  &  M. 
72,  approved. —JlficAcZ/  v.  Michell,  c.A.  680— 
[1891]  P.  208 ;  60  L.  J.  P.  D.  &  A.  46;  64  L.  T. 
607. 

22a.  Settlement — Husband's  petition  for  settlement 
—Divorce  Act,  1858  (20  <fc  21  Vict.  c.  85),  s.  45— 
Refusal. — ^The  husband  obtained  a  divorce  on  the 
eround  of  his  wife's  adultery  with  the  co-respon- 
dent. He  petitioned  that  certain  jewellery  belong- 
ing to  his  wife  should  be  sold,  and  a  settlement 
made  of  the  proceeds,  giving  her  a  life  interest  in 
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the  income  arising  from  the  investment  of  those 
proceeds,  with  remainder  to  himself.  His  income 
was  substantial,  his  wife's  only  £72  a  year.  The 
re^strar  reported  against  the  petitioner. 

The  court  confirmed  the  registrar's  report,  emd 
refused  to  order  any  settlement.  The  petition  was 
thereupon  dismissed  with  costs.  —  Scliofidd  v. 
Schqfield  and  Cowper,  p.D.  &  a.d.  —  64  L.  T. 
839. 

23.  Settlement — Petition  for  variation — Eespondent 
and  surviving  trustee  hankrupt — Notice  served  upon 
official  receiver — Dispensing  with  service  of  petition  on 
bankrupts,— Where  a  decree  absolute  for  ifissolution 
of  marriage  was  pronounced  upon  the  petition  of 
the  wife,  and  the  wife  petitioned  for  a  variation  of 
the  marriage  settlement,  the  court  dispensed  with 
service  of  the  petition  to  vary  upon  the  husband 
and  the  trustee  of  the  settlement,  who  were  both 
bankrupts,  notice  of  the  application  to  dispense 
with  such  service  having  been  given  to  the  official 
receiver  in  bankruptcy. — Snellinq  v.  Snellina,  p.D. 
&  A.D.— 63  L.  T.  263. 

24.  Settlement— Variation — Scottish  settlement— 22 
&  23  VicL  c.  61,  s,  5. — ^The  court  has  power,  under 

22  &  23  Vict.  c.  61,  s.  5,  after  a  <£ssolution  of 
marriage,  to  vary  a  settlement  made  according  to 
the  Scottish  law,  in  contemplation  of  the  mamage 
of  a  Scottish  woman  to  a  domiciled  Englishman. — 
Nunneley  v.  Nunneley  and  Marrian^  P.D.  &  A.D. 
190—15  P;  D.  186;  63  L.  T.  113. 

25.  Settlement — Variation  -^Beversionary  interests — 
Permanent  maintenance  in  excess  of  one-third  of 
joint  income  secured  to  wife  in  praesenti. — ^The  wife 
obtained  a  decree  absolute  on  the  grounds  of 
adultery  and  cruelty,  and  presented  a  petition  for 
variation  of  the  marriage  settlements  and  for  per- 
manent maintenance.  The  present  joint  income  of 
the  husband  and  wife  amounted  to  nearly  £1,500  a 
year.  Both  were  entitled  to  considerable  property 
in  reversion.  The  registrar  recommended  either 
that  a  present  income  of  £700  a  year  should  be 
secured  to  the  wife  for  her  life,  or,  in  the  alternative, 
that  she  should  have  secured  to  her  an  annual  sum 
equal  to  one-third  of  the  present  joint  income,  such 
annual  simi  to  be  increased  upon  the  falling  in  of 
the  husband's  reversionary  interest. 

On  behalf  of  the  husband  it  was  stated  that, 
if  one  of  these  two  courses  were  to  be  adopted,  he 
should,  of  the  two,  prefer  the  former. 

The  court  therenpon  ordered  that  the  husband 
seciure  to  the  petitioner,  by  way  of  permanent 
maintenance,  the  sum  of  £700  a  year  for  her  life. — 
Warren  v.  Warreny  p.D.  &  a.d. — ^63  L.  T.  264. 

26.  Settlement — Variation — Nullity  of  marriage — 
Colonial  decree — Variation  of  settlements — Jurisdic- 
tion of  the  court— 20  &  21    Vict  c.  85,  «.  45— 22  <fe 

23  Vict*  c.  61,  «.  5. — A  decree  of  nullity  of  marriage 
having  been  made  by  a  colonial  court,  a  petition 
was  presented  to  the  High  Court  for  variation  of 
settlements,  the  parties  having  returned  to  this 
country. 

Held,  that  there  was  no  jurisdiction  to  entertain 
the  application.— 3foore  {falsely  called  Bull)  v.  Bully 
P.D.  &  A.D.— [1891]  P.  279. 

See  iNFAirr,  1 ;  Pbobate,  27. 

DOWER,— See  Administration,  3. 

EASEMENT:— 

1.  Air — Prescription — Bight  of  passage  of  air 
through  define  channel, — The  cellar  of  theplainti£Ss' 
public-house  was  ventilated  by  means  of  a  shaft  cut 
therefrom   through  the  rock  into  a  disused  well 


situated  in  an  adjoining  yard  owned  and  oceafuA. 
by  the  defendant,  the  air  from  the  cellar  paasnr 
through  the  shaft  and  out  at  the  top  of  the  w£ 
The  cellar  had  been  so  ventilated  for  more  tJian  fbitf 
years  without  interruption,  and  with  the  know- 
ledge of  the  occupiers  of  the  yard. 

Held,  that  the  plaintifiGs  could  legally  claim,  ai 
against  the  defendant,  the  easement  of  the  free 
passage  of  air  from  the  cellar,  and  that  a  lost  gnat 
of  the  right  ought  to  be  presumed. — Bcoi  t. 
Gregory,  Q.B.D.— 25  Q.  B.  D.  481;  59  L.  J.  Q.B. 
574. 

2.  Grant  of  adjoining  tenements — Bight  of  wy— 
Unity  of  possession — Mortgage  of  servient  tenemai 
without  reservation  of  right  of  way — Implied  resma- 
tion — Beconveyance — Determination  of  right  o/wa^.— 
The  owner  of  two  adjoining  tenements  possessed* 
right  of  way  from  one  tenement  through  ihe  other. 
The  right  of  way  was  not  a  way  of  necessity.  Pte- 
vious  to  the  grant  of  these  tenements  to  two  re- 
spective grantees,  the  grantor  had  conveyed  tlx 
servient  tenement  by  way  of  mortgage  without  any 
reservation  of  the  right  of  way.  Subsequently,  by 
will,  the  grantor  devised  the  two  tenements  to  tke 

Sredecessors  in  title  of  the  respective  plaintiff  sad 
efendant.  The  defendant's  predecessor  paid  oC 
the  mortgage,  and  took  a  reconveyance  of  all  tb 
interest  of  the  mortgagee,  and  blocked  up  tlie 
passage  creating  the  right  of  way. 

Held,  in  an  action  to  secure  the  original  right  d 
way,  that,  the  plaintiff  and  defendant  being  both 
volunteers  under  the  will,  the  plaintiff  had  no 
equity  to  deprive  the  defendant  of  what  the  de- 
fendsmt's  predecessor  had  obtained  by  the  lecoa- 
veyance,  which  was  not  a  mere  release  of  a  charge, 
but  an  estate  larger  than  what  the  defendant's  pre- 
decessor had  acquired  under  the  will  of  the  tata- 
trix. 

Decision  of  the  Queen's  Bench  Division  {S9  W.B. 
512)  affirmed. — Tawes  v.  Knowles^  C.A.  675. 

See  also  Light  ;  Watercoukse. 

ECCLESIASTICAL  LAW  :— 

1.  Burial — Faculty  for — Beserved  grave  »pa(f-^ 
Order  in  Council  closing  churchyard  except  to  mem- 
bers of  families  of  parishioners, — ^By  an  Order  ia 
Council  a  churchyard  was  closed  excq)t  as  to 
burials  in  reserved  grave  spaces  allotted  to  mm' 
bers  of  the  families  of  parishioners. 

Held,  that  a  faculty  for  a  reservation  of  a  spaoi 
in  the  churchyard  for  exclusive  burial  couhi  be 
granted  to  a  living  non-parishioner,  the  member  of 
the  family  of  a  parishioner. — In  re  Sargent^  abch» 
COUiiT— 15  P.  D.  168. 

2.  Burial  ground  —  Maintenance  and  repair^ 
Churchwardens — Bight  to  be  repaid  costs  and  expem 
—Certificate— Burial  Act,  1855  (18  &  19  Vid,  c  \% 
s.  18.— By  section  18  of  the  Burial  Act,  1855,  vhai 
provides  for  the  maintenance  and  repair  of  disused 
burial  grounds  by  the  burial  board  or  chnich- 
wiurdens,  it  is  enacted  that  **  the  costs  and  expense* 
shall  be  repaid  by  the  overseers  upon  the  cernficate 
of  the  burial  board  or  churchwardens,  a«  the  ca» 
may  be,  out  of  the  rate  made  for  the  relief  of  ti» 
poor  of  the  parish."  A  churchwarden  had,  wfth 
the  authority  of  the  vestry,  received  tenders  for  re- 
pairs to  the  wall  of  a  burial  ground,  but  had  not 
actually  paid  any  sum  of  money  in  respect  tiierwi. 

Held,  that  his  written  request  for  payment  was » 
sufficient  certificate  within  the  section,  and  that  he 
was  entitled  to  a  mandamtts  ordering  the  J®^  *J 
pay  him  on  account  a  sum  which  was  within  tts 
estimated  cost  of  the  repairs. — Beg.  v.  Vestry  o/SL 
Mary,  Islington,  Q.B.D.  10—25  a  B.  D.  528;  » 
L.  J.  a  B.  462;  63  L.  T.  226. 
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3.  Parish  clerk  —  Sequestration  —  Bankruptcy  of 
irtcumbent — AppoifUment  by  stipendiary  curate — In- 
junction— 34  ab  35  Vict.  c.  45,  as,  1,  5,  6. — ^The  lights 
belonging  to  an  incumbent  by  virtue  of  his  benefice 
are  not  taken  away  or  interfered  with  by  the  issue 
of  a  sequestration,  except  in  so  far  as  they  are 
taken  away  or  interfered  with  by  the  express  terms 
of  the  Sequestration  Act,  1871. 

The  office  of  parish  derk  is  a  temporal  office. — 
Lawrence  v.  Edioards,  CH.D.  cni.,  j.  411— [1891]  1 
Ch.  144;  2  Ch.  72;  60  L.  J.  Ch.  336;  64  L.  T.  77, 
343. 

4.  Pew — Eight  appurtenant  to  house — Evidence — 
Z/ong  user  and  acts  of  ownership — Presumptio7i  of 
legal  origin — Prescription — Faculty. — A  pew  may  be 
annexed  to  a  dweliing-house  in  the  parish  by  a 
faculty,  and  a  faculty  may  be  presumed  upon  evi- 
dence of  exclusive  possession  and  repair  for  a  long 
period. 

Theownerof  a  freehold  dwelling-house  brought  an 
action  in  respect  of  the  disturbance  of  his  possession 
of  a  pew  in  the  parish  church.  There  was  evidence 
that  for  more  than  seventy  years  he  and  his  prede- 
cessors in  title  had  occupied  the  pew,  kept  it  locked, 
and  repaired  it. 

Hela,  upon  the  principle  that  a  legal  origin  ought 
to  be  presumed  if  a  legal  origin  be  possible,  that  the 
grant  of  a  faculty  ought  to  be  presumed,  and  that 
the  action  was  maintainable,  and  that  this  was  so 
though  it  appeared  that  200  years  ago  the  then 
lessee  of  the  house  (before  he  became  the  free- 
holder) iirst  acquired  possession  of  the  pew  in  a 
manner  which  gave  no  legal  title,  the  subsequent 
enjoyment  not  being  more  consistent  with  the 
illegal  origin  than  with  the  presumption  of  a  later 
faculty. 

The  decision  of  the  Court  of  Appeal  (37  W.  R. 
776,  23  Q.  B.  D.  48)  affirmed.— PA i7w)p«  v.  Halliday, 
H.!..  (E.)— [1891]  A.  C.  228;  64  L.  T.  745. 

5.  Public  worship — Bishop — Illegal  practices  in  the 
celebration  of  Divine  service — Rubrics — Communion 
service — lighted  candles — Mixing  and  administering 
ti?aier  and  wine  —  Ecutward  iKtsition  —  Performing 
Tnanual  acts  before  the  people — Singing  of .  hymn 
^gnus  Dei — Making  sign  of  the  cross — Absolution, — 
A  bishop  of  the  Church  of  England  was  charged 
Tvith  having  committed  offences  against  the  law 
ecclesiastic^  while  officiating  as  principal  celebrant 
at  the  service  of  Holy  Communion. 

As  to  the  first  charge,  that  the  respondent  per- 
mitted lighted  candles  to  be  used  on  the  communion 
table  when  not  required  for  the  purpose  of  giving 
light, 

Held,  that  the  mere  fact  that  two  lighted  candles, 
not  required  for  the  purpose  of  giving  light,  were 
kept  standing  on  the  table  continuously  through  the 
service  did  not  constitute  a  breach  of  the  law. 

As  to  the  charge  of  allowine:  water  to  be  mixed 
-with  the  sacramental  wine,  and  administering  the 
Teine  and  water  so  mixed  to  the  communicants. 

Held,  that  mixing  water  and  wine  in  emd  as  part  of 
the  service  was  unlawful,  but  that  the  use  of  a  cup 
containing  water  and  wine  mixed  beforehand  was 
not  an  ecdesiastical  offence. 

As  to  the  charge  of  standing  during  the  Commu^ 
nion  service  down  to  the  ordering  of  the  bread  and 
wine  on  the  west  side  of  the  table,  and  not  on  the 
north  side  thereof, 

Held,  that  the  act  above  described  w&a  not 
illegal. 

As  to  the  charge  of  performing  the  maxi^^-«  «et8 
^v^hilst  standing  in  such  a  position  that  thev  ild 
not  be  seen  by  the  communicants,  "^   CO^ 

Held,  Ihat  the  manual  acts  must  be  r^^  z 

so  as  to  be  visible  to  the  communicants.    ^^'^  ^*tie^ 


Noi^' 


As  to  the  charge  of  permitting  the  hymn  Agnus- 
Dei  to  be  said  or  sung  immediate^  after  the  prayer 
of  consecration, 

Held,  that  this  was  not  an  illegal  addition  to  the 
service. 

As  to  the  charge  of  making  the  sign  of  the  cross 
during  the  absolution  and  the  benediction, 

Held,  that  this  action  was  a  ceremony  additional 
to  the  ceremonies  of  the  Church,  and  was  unlawful. 

As  to  the  charge  of  pouring  the  water  and  wine 
into  the  paten  and  chalice  and  drinking  the  said 
water  and  wine  as  part  of  the  service, 

Held,  that  the  doing  of  the  acts  complained  of 
by  themselves  was  not  a  ceremony,  and  that,  havinfi^ 
been  done  after  the  benediction,  and  not  as  part  ox 
the  service,  they  were  not  unlawful. — Read  v. 
Bishop  of  Lincoln,  C.  OF  A.  OF  c. — [1891]  P.  9 ;  64 
L.  T.  149. 

6.  Reredos — ** Representation^*  under  Public  TTor- 
ship  Regulation  Act,  1874  (37  &  38  Vict,  c,  85),  ss,  8, 
9  —  Second  representation  —  Alleged  similarity  — • 
Biehop^s  discretion — ^Mandamus. — In  May,  1888,  a 
"  representation  "  had  been  made  to  the  Bishop  of 
London  under  sections  8  and  9  of  the  Public 
Worship  Begulation  Act,  1874,  that  the  Dean  and 
Chapter  had  set  up  ra  St.  Paul's  Cathedral  Church 
images  or  sculptured  subjects  which  tended  to 
encourage  ideas  and  devotions  which  were  alleged 
to  be  of  superstitious  kind  and  to  be  unlawful.  The 
bishop  refiwed  to  transmit  this  "  representation  "  on 
the  ground  that  the  case  was  the  same  as  the  Exeter 
case :  Phillj^Us  v.  Boyd,  23  W.  E.  491,  L.  R.  6  P.  C. 
435.  A  mandamus  was  granted  by  a  divisional 
court  directing  the  bishop  to  transmit  the  repre- 
sentation; but  this  decision  was  reversed  by  the- 
Court  of  Appeal,  and  the  matter  is  now  pending 
before  the  House  of  Lords. 

A  second  representation  was  presented  to  the 
bishop  stating  that  the  images  had  in  fact  encour- 
aged ideas  and  devotions  of  an  idolatrous  kind,  and 
that  idolatrous  regard  had  been  in  fact  paid  to 
them.  The  bishop  refused  to  transmit  this  second 
representation,  on  the  ground  that,  it  was  in  sub- 
stance the  same  as  the  former. 

On  a  rule  for  a  mandamus  to  the  bishop  to  trans* 
mit  the  representation, 

Held,  by  Stephen  J.,  that  th^  mandamus  ought 
to  go  as  the  second  representation  diffmd 
materially  from  the  former,  inasmuch  as  it  asserted 
that  the  miages  had,  in  fact,  led  to  idolatry,  where- 
as the  former  representation  only  asserted  that 
they  tended  to  idolatry. 

Held,  by  Hawkins,  J.,  that  the  mandamus  ought 
not  to  go,  on  the  ground  that  if  the  new  matter  ms- 
closed  a  new  offence  it  was  not  within  the  Act  at 
all ;  if  it  did  not  then  it  was  substantially  the  same 
as  the  former.  Further,  that,  as  the  bishop  had 
stated  in  his  answer  that  he  *'  had  considered  the 
whole  circumstances  of  the  case,*'  his  opinion^ 
formed  thereon  was  not  open  to  appeal. 

The  court  being  divided  in  opimon,  the  rule  for  a 
mandamus  was  discharged. — Reg,  v.  Bishop  of 
London  {No,  2),  Q.B.D.  141— [1891]  2  Q.  B.  48;  63 
L.  T.  819. 

EJECTMENT.— See  Land,  Action  to  Recover  Pos- 
session; Landlord  and  Tenant,  7;  Practick 
(Ejectment),  35. 

ELECTION  LAW.— See  Local  Government,  5; 
Municipal  Corporation,  1,  2 ;  Parliament,  1 — 
13. 

[EMtPLOYEM  and  WORKMEN  ACT,   1875.— See 

"JtASTER  AND  SERVANT,  3,  6,  7, 
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EMPLOYEES'     LIABILITY    ACT, 
Master  aitd  Seeyant,  4. 


1880.  —  See 


JSNDOWED  SCHOOL:— 

Dismissal  of  schoolmaster — Injunction — Right  to 
sue — Co7isent  of  Charity  Commissioners — Charitable 
Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  s.  17.— The 
•deed  of  trust  estaoliBhiiig  an  endowed  school  pro- 
vided that  the  master  of  the  school  should  be  ap- 
pointed by  the  vicars  of  three  specified  parishes, 
and  power  was  given  to  the  three  vicars  to  remove 
the  master  for  certain  specified  causes.  The  plain- 
tiff was  appointed  master  of  the  school  in  April, 
1890,  ana  in  December,  1890,  two  of  the  vicars 
served  on  him  a  notice  of  dismissal  signed  by  them- 
selves, which  stated  certain  reasons  for  his  dis- 
missal. No  meeting  of  tiie  vicars  had  been  sum- 
moned to  consider  the  question  of  the  plaintiff's 
dismissal,  and  he  had  not  had  any  opportunity  of 
"being  heard  in  defence.  There  was  no  evidence 
that  the  third  vicar  had  been  consulted.  The 
plaintiff  commenced  an  action  against  the  two 
vicars  who  had  signed  the  notice,  and  moved  for  an 
interlocutory  injunction  to  restrain  them  from  re- 
moving, or  pur]X)rting  to  remove,  him  from  his 
office  until  after  the  holding  of  a  meeting  of  the 
vicars,  and  until  he  should  have  had  an  opportunity 
of  being  heard  at  such  a  meeting  in  reply  to  any 
charge  made  against  him. 

Held,  that  the  defendants  could  not  remove  the 
plaintiff  without  first  affording  him  an  opportunity 
of  being  heard  in  his  own  defence  at  a  properly 
constituted  meeting  of  the  vicars,  and  that  he  was 
entitled  to  the  injunction. 

Held,  fdso,  that  for  the  purpose  of  obtaining  this 
relief  it  was  not  necessary,  under  section  17  of  the 
Charitable  Trusts  Act,  1853,  to  obtain  the  consent 
of  the  Charity  Commissioners  to  the  bringing  of 
the  action. — Fisher  v.  Jackson,  ch.d.  nor.,  j. — 
[1891]  2  Ch.  84 ;  60  L.  J.  Ch.  482 ;  64  L.  T.  782. 

ESTOPPEL.— See  Company  (Shares),  23,  24,  25a, 
26;  Married  Woman,  1. 

EVIDENCE  :— 

1.  Documents  —  Proof  of — Attesting  witness  — 
Common  Law  Procedure  Act,  1854  (17  i  18  Vict,  c. 
125),  «.  26. — ^In  a  case  where  all  l^e  parties  are 
represented  before  the  court  it  is  not  necessary  to 
prove  by  the  attesting  witness  a  deed  for  the 
validity  of  which  attestation  is  not  necessary  within 
the  meaning  of  section  26  of  the  Common  Law 
Procedure  Act,  1854. — Worihington  v.  Moore,  CH.D. 
cm.,  J.— 64  L.  T.  338. 

2.  Marriage — Parochial  register — Memorial  of  deed 
— Pedigree — Family  reputation, — As  evidence  of  the 
marriage  of  £.  and  M.,  em  entry  of  the  marriage  of 
two  persons  of  the  same  name  (but  not  otherwise 
identified)  in  the  parochial  register  of  a  Protestant 
parish,  in  which  M.  appeared  to  have  resided, 
bearing  date  1816,  was  produced  by  the  existing 
incumbent  of  the  parish,  who  also  proved  that  the 
register  had  been  retained  in  the  church  by  permis- 
gion  of  the  Master  of  the  Bolls.  The  entry  pur- 
ported to  be  signed  by  the  then  vicar,  and  entries 
m  similar  handwriting  in  the  register  appeared 
from  1791.  The  incumbent  stated  Siat  as  far  as  he 
knew  it  was  the  duty  of  the  clergyman  to  make  the 
entry,  but  he  was  not  aware  of  any  canon  in  force 
at  the  time  requiring  such  entries  to  be  made. 

Held  (by  Harrison  and  Johnson,  JJ.,  dissentieTtte 
-O'Brien,  J.),  that  the  entry  was  not  admissible. 

A  suit  to  establish  a  will  and  administer  the 
estate,  in  which  the  executors  and  trustees  were 
defendants,  was  compromised  by  a  deed  to  which 
th^^xecutors  and  trustees  were  parties. 


Held,  that  the  production  of  this  deed  hj  tk 
solicitors  for  the  executors  and  trustees  wu  yn- 
duction  from  the  proper  custody. 

Ju  an  action  for  declaration  of  title  where  Hk 
plaintiff  has  to  prove  matters  of  pedigree,  evidoioe 
of  family  reputation  is  admissible,  indnding  endaoK 
of  time.— Jlft7fer  v.  WheaUey,  Q.B.D.  (Ir.}--28LL 
Ir.  144. 

3,  Unstamped  document — Promissory  noU—Iimfh 
dent  stamp — Evidence  for  collateral  purpose— Stasf 
Act,  1870  (33  <k  34  Vict,  c,  97),  «.  54,  sub-sediwl- 
The  defendant  tendered  as  evidence  of  a  loan  an  in- 
sufficientiy-stamped  promissory  note. 

Held,  that  the  receipt  of  the  money  was  d  the 
essence  of  the  promissory  note  and  inseparable  fran 
it ;  that  to  admit  the  note  as  evidence  of  the  km 
would  not  be  to  admit  it  for  collateral  puipon; 
and  that  it  must  be  rejected. — Ashling  v.  Bm, 
CH.D,  kek.,  j.  298— [1891]  1  Ch.  568;  60L.  J.Ch. 
306 ;  64  L.  T.  193. 

See  also  Admiralty,  6,  7;  Landlord  ib 
Tenant  (Ibbland),  7. 

EXCISE. — See  Revenue,  2. 

EXECUTION.— See  Bankbuptcy,  25, 26 ;  CoMPiJfl, 
36;  Sheriff. 

EXECUTOR  :— 

1.  Carrying  on  testator's  business— Indemwif 
Eights  of  creditors  of  testator  and  subsequent  rrtdin 
of  executors,— A  testator's  business  was  carried  « 
for  about  three  years  by  his  executors  ater 
death  in  aocorduice  with  the  provisions  of 
will,  and  with  the  assent  of  the  testator's  creditii^ 
as  well  as  of  the  beneficiaries,  and  was  propsil' 
carried  on. 

Held,  that  the  executors  were  entitled  (in  priontj 
to  claims  by  the  testator's  creditors]  to  be  indsft- 
nified  out  of  the  testator's  estate  against  tk 
liabilities  which  they  had  properly  incnired.  nd 
that  the  indemnity  was  not  limited  to  that  portioi 
of  the  assets  wMch  had  come  into  existence  cr 
chemged  its  form  since  the  testator's  death. 

The  decision  of  the  Court  of  Appeal  (40  CL  B. 
536)  vari^  accordingly. — Dowse  v.  Gorton,  h.l  (l) 
—[1891]  A.  C.  190;  64  L.  T.  809. 

2.  Renunciation  of  probate  by  one  executor— P<i^ 
of  selection  of  beneficiaries. — A  testator  by  his  to 
appointed  three  executors,  and  gave  tiie  residu  v 
his  estate  to  certain  named  charitable  institnfiflK 
''or  such  others  or  additional  as  n^  execsto! 
herein  named  may  select,  to  be  divided  in  «l 
proportions  as  they  may  approve  of."  One  of  4* 
executors  renounced  probate. 

Held  (reversing  the  decision  of  Kekewich,  J..  ^ 
W.  E.  412,  43  Ch.  D.  643),  that  the  execsutor  ^ 
had  renounced  probate  was  not  entitled  to  exeroK 
the  power,  but  that  the  power  belong  *^.*^^S 
executors  who  had  proved  the  will,  m  their  obok 
capacity,  and  was  exercisable  by  them. 

Keates  v.  Burton,  14  Ves.  434,  approved.-/" 
re  Mainwaring,  Crawford  v.  Forshaw,  Ci.  684- 
[1891]  2  Ch.  261 ;  65  L.  T.  32. 

3.  Residuary  legatee— Distribution  of  rmd&e- 
Shares  in  company — Liability  for  future  caBt- 
Indemnity — Executor's  right  to  repayment— Marm 
woman — Married  Women's  Property  Ad,  18S2  (i5« 
46  Vict,  c,  75),  s,  1,  sub-sedion  {2)—CompaHia  ii> 
1862  (25  A  26  Vid,  c,  89),  w.  16,  75.— Residue  c<»- 
sisting  of  shares  in  a  company,  on  which  thert  «J 
a  liaWlity  for  future  calls,  was  handed  over  by » 
executor,  with  notice  of  such  liability,  to  fti 
residuary  legatee,  a  married  woman.  Brfore  » 
transfer  of  the  shares  was  registei^pd,  a  caD  «» 
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made,  and  the  executor  was  compelled  by  the  com- 
pany to  pay  the  call. 

Held,  that  a  liability  for  future  calls  was  not  a 
debt,  and  that,  as  no  debt  existed  at  the  time  the 
residue  had  been  handed  over,  the  executor  was 
entitled  to  compel  the  residuary  legatee  to  repay  to 
the  executor  the  amount  of  the  caUs. 

Jervia  V.  WolferBtan,  L,  E.  18  Eq.  18,  22  W.  B. 
Dig.  251,  approved. 

Held,  also,  that,  although  the  residuary  legatee 
was  a  married  woman,  and  although  her  liability 
did  not  depend  on  any  express  or  implied  contract 
on  her  part,  yet  that  she  was  liable  to  be  sued  as  a 
feme  sole  by  the  executor,  having  regard  to  the 
words  **  or  otherwise  *'  in  section  1,  sub-section  (2), 
of  the  Married  Women's  Property  Act,  1882,  which 
enacts  that  *'  a  married  woman  shall  be  capable  of 
being  sued  either  in  contract  or  in  tort,  or  other- 
wise."— In  re  Kershaw^  Whitaker  v.  KershaWy  C.A. 
22-45  Ch.  D.  320;  60  L.  J.  Ch.  9;  63  L.  T. 
203. 

4.  Retainer — Receiver — Adminisiratimi  action  hy 
creditor, — ^The  executor's  right  of  retainer  is  not  to 
be  interfered  with  by  the  appointment  of  a  recdiver 
on  the  motion  of  creditors  in  an  administration 
action,  because  the  executor  may  and  will  probably 
exercise  such  right  to  the  prejudice  of  the  general 
body  of  creditors.  To  establish  a  case  for  the 
appointment  of  a  receiver  it  must  be  shown  that 
the  assets  are  being  wasted. 

European  Assurance  Society  v.  Radcliffcy  26  W.  K. 
417,  7  Ch.  D.  733,  and  Harris  v.  Harris^  So  W.  K. 
710,  commented  on  and  explained.— //»  re  Wells, 
Mdony  v.  Brooke,  CH.D.  STI.,  J.  139 — 45  Ch.  D. 
569;  59  L.  J.  Ch.  810;  63  L.  T.  621. 

5.  Tenure  of  lands — Lease,  whether  chaUel  or  free-- 
hold, — A  demise  of  land  for  three  lives  named,  *'  and 
afterwards  with  renewals  of  lives  to  subsist  for  and 
during  the  term  of  150  years,  and  no  longer,  to  be 
computed  from  25th  day  of  March,  or  29th  day  of 
September,  which  would  first  or  next  happen  after 
the  death  of  the  survivor  or  longest  liver  of  the  said 
€€8tuis  que  vics,^* 

Held,  after  the  death  of  the  survivor  to  con- 
stitute a  charttel  interest. — In  re  O'Brien,  v.c.  (Ir.) — 
27  L.  R.  It.  372. 

See  also  Landlobd  and  Tenant,  1 ;  Peobate, 
15, 16 ;  Will,  22. 

3XTRADITION:— 

1.  Description  of  offence— Foreign  and  English 
warrant — Embezzlement — Fr*»ud  hy  a  bailee  or  agent 
— Money  intritsted  for  safe  custody — Extradition  Act, 
1870  (33  <fc  34  Vict,  c.  52),  Scheduler-Larceny  Act, 
1861  (24  db  25  Vict,  c.  96),  ss.  75, 76.— In  proceedings 
under  the  Extradition  Acts  it  is  not  necessary  tlukt 
the  description  of  the  offence  in  the  English  war- 
rant should  correspond  in  terms  with  the  description 
in  the  foreign  warrant.     It  is  sufficient  for  the 

C poses  of  extradition  if  evidence  has  been 
uffht  against  the  prisoner  in  the  foreign  country 
establishing  a  crime  by  the  law  of  that  country, 
and  the  same  facts  establish  a  crime  by  English 
law. 

An  attorney  or  agent  who  has  received  money 
from  a  client  on  the  understanding  that  he  is  to 
invest  it  when  a  suitable  investment  has  been  found, 
^th  attorney  and  client  in  the  meantime  seeking 
for  such  investment,  has  received  the  money  "  for 
safe  custody,"  and,  if  he  misappropriates  it,  is 
guilty  of  an  offence  imder  section  76  of  the  Laropnv 
Act,  1861.  ^ 

Bemarks  on  the  English  and  French  crimiiwt  <•  ^ 
—In  re  Bellencontre,  Q.B.D.  381— [1891]  2  qT^  ^Z' 
60L.J.M.C.83;  64L.T.461.  "**    ^^^ 
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2.  "  Offence  of  a  political  character " — ^Habeas 
corpus — Jurisdiction  of  magistrate — Extradition  Act,. 
1870  (33  <fe  34  Vict,  c,  52),  s,  3.— An  offence  of  "a« 
political  character,"  for  which  a  fugitive  criminal 
IS  not  to  be  surrendered  under  any  treaty  incor-^ 
porating  the  provisions  of  the  Extradition  Act, 
1870,  s.  3  (1),  is  any  criminal  act,  as  specified  within 
the  section  *'  incidental  to  and  forming  part  of  ar 
political  disturbance." 

Upon  an  application  for  a  writ  of  habeas  corpusy 
the  court  before  whom  the  application  is  made  has- 
power  to  review  the  whole  evidence  brought  before 
it,  whether  such  evidence  was  brought  before  the 
magistrate  who  committed  the  fugitive  criminal 
or  not.— ^jc  parte  Castioni,  Q.B.D.  202— [1891]  1 
a  B.  149 ;  60  L.  J.  M.  C.  22  ;  64  L.  T.  344. 

FALSE  IMPRISONMENT  :— 

Arrest  by  a  servant — Manager  of  public-house 
bar — Liability  of  master, — The  plaintiff,  with  a 
friend,  went  into  a  public-house,  in  which  N.,  a. 
servant  of  the  defendant's,  was  barman  and  acted 
as  manager  of  the  bar.  The  plaintiffs  friend  gave 
to  N.,  in  payment  of  liquor  supplied  to  him  and 
the  plaintiff,  a  German  ten-mark  piece  in  lieu  of  a 
half-sovereign.  N.  went  for  change,  but,  on  dis- 
covering that  the  coin  was  a  foreign  one,  brought  it 
back  and  got  an  English  half-sovereign  in  retunu 
On  the  phuntiff  and  his  friend  leaving  the  public^ 
house,  N.  followed  them  out  and  gave  them  both 
into  custody  for  attempting  to  pass  false  coin.  The 
charge  was  dismissedl.  Upon  an  action  by  the 
plaintiff  a^^ainst  the  defendant,  as  master  of  N.,  for 
false  imprisonment,  the  only  evidence  of  any  autho-- 
rity  in  N.  to  give  suspected  persons  into  custody 
was  the  fact  that  he  was  manager  of  the  bar. 

Held,  that  there  was  no  evidence  of  any  liability 
in  the  defendant  for  the  action  of  his  servant. 

Owston  V.  Bank  of  New  South  Wales  (decided  by 
the  Privy  Council],  4  App.  Cas.  270,  27  W.  R.  Dig. 
156,  approved  and  adoptidd. — Abrahams  v.  BeaJdn, 
C.A.  183— [1891]  1  Q.  B.  516;  60  L.  J.  Q.  B.  238; 
63  L.  T.  690. 

FEE  FARM  GRANT:— 

Reservation  of  mines  and  minerals — Limestone-^ 
CompenscUioit  for  damage, — ^By  an  indenture  lands 
were  granted  in  fee  farm  vritk  the  appurtenances, 
reserving  to  the  grantor  all  mines  and  minerals. 

Held,  affirming  the  judgment  of  the  Vice-Chan-* 
cellor,  that  beds  of  limestone  were  included  in  the 
words  **  mines  and  minerals,"  whether  got  by 
quarrying  or  surface  working;  and  that,  though 
nie  deed  did  not  contain  anv  provision  for  compen- 
sation, that  defect  was  supplied  by  the  Irish  Act  10- 
Geo.  1,  c.  5. — Fishboume  v.  Hamilton,  C.A.  (Ir.)— 
25  L.  R.  Ir.  483. 

FERRY.— See  Franchise. 

FISHERY  ACTS  :— 

Fixed  nets— Certificate— 32  d  33  Vict.  c.  92— 
Justices — Jurisdiction, — In  the  year  1870  the  in- 
spectors of  Irish  fisheries  certified  that  certain 
fixed  engines  were  legal,  that  they  consisted  of  six, 
draft  nets  of  from  150  to  250  yards  in  length, 
situate  in  the  tideway  of  the  river  M.,  as 
enumerated  on  the  schedule  thereunto  annexed,  and 
that  A.  and  B.  had  the  right  to  erect  same  in 
pursuance  of  the  provisions  of  the  5  &  6  Vict.  c. 
105.  The  schedule  specified  fixed  draft  nets  used 
opposite  twenty-eight  named  townlands  in  the 
counties  of  Mayo  and  Sligo,  of  the  length  opposite 
one  townland  of  150  yards,  and  opposite  the 
remaining  townland  of  250  yards. 

In  1890  the  defendants,  who  were  the  successors 
in  title  to  A.  and  B.,  fished  at  the  places  opposite 
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the  townlands  included  in  the  schedule  with  nets 
of  the  description  specified,  not  using  more  than 
six  nets  at  the  same  time,  but  shifting  the  nets  to 
«  various  fishing-stations  in  the  tideway  of  the  river 
M.,  according  as  the  tide  served  from  time  to 
time.  The  defendants  having  been  prosecuted  at 
petty  sessions  by  one  of  the  public  for  such  fishing, 
which  the  complainant  alleged  was  illegal  on  tha 
grounds  (a)  that  the  certificate  was  defective  in 
form ;  (&)  that  even  if  valid  it  would  not  justify 
the  shifting  of  the  nets,  the  magistrate  dismissed 
the  complamt,  but  stated  a  case  tor  the  opinion  of 
the  Divisional  Court. 

Held,  that  it  was  not  open  to  the  magistrate  to 
entertain  any  question  as  to  the  validity  of  the 
certificate;  that  defendants'  mode  of  fishing  was 
authorized  by  the  certificate ;  and  that  the  case  had 
been  properly  dismissed  by  the  magistrate. — Wilson 
V.  Moy  Fishery  Co.,  aB.D.  (Ir.)— 28  L.  B.  Ir.  320. 

FBANCHISE:— 

Ferry  —  Charter,  —  A  charter  from  the  Crown 
granting  **  all  our  ferriages  and  passages  "  over 
certain  rivers  conveys  only  ferries  existing  at  the 
date  of  the  grant,  and  does  not  confer  on  the 
grantees  a  right  to  create  new  ferries  over  those 
rivers. 

Hemphill  v.  HTKenna,  8  Ir.  L.  R.  43,  distin- 
guished. —  Londonderry  Bridge  Commissiomrs  v. 
3PKeever,  M.E.  (Ir.)— 27  L.  R.  Ir.  86. 

See  CoTTNTY  ComiT.  9. 

FRANCHISE  (ELECTORS). 
13. 
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FRAUDS,    STATUTE    of.  —  See    Principal   and 
Agent,  2. 

FRAUDULENT  CONVEYANCE  :— 

Purcliaser  for  value  without  notice — Interest  under 
the  deed — 13  FAiz.  c.  5,  s,  6. — Section  6  of  13  Eliz.  c. 
5  includes  a  purchaser  for  value  without  notice  of 
any  interest  under  a  fraudulent  deed,  whether  that 
interest  be  legal  or  equitable,  and  prevents  the 
deed  from  being  void  as  against  him.  —  Halifax 
Joint'StocJi  Banking  Co,  v.  GUdhill,  CTH.D.  KAY,  J. 
104—[1891]  1  Ch.  31;  60  L.  J.  Ch.  181;  63  L.  T. 
623. 

FRIENDLY  SOCIETY  :-— 

1.  Arbitration  under  rules  of  Friendly  Societies 
Act,  1875  (38  &  39  Vict.  c.  60),  «.  22— Motion  to 
High  Court  to  set  aside  aiuard— -Jurisdiction  of  the 
High  Court— Arbitration  Act,  1889  (52  cfc  53  Vict, 
c,  49),  a.  11,  sub-section  2. — The  appellant,  a  member 
of  a  friendly  society,  having  met  with  an  accident, 
applied  to  his  society  for  relief.  His  claim  was  re- 
fused, and  under  the  rules  of  the  society  the  dispute 
was  referred  to  arbitrators,  who  decided  against 
him. 

Held,  on  appeal,  that  the  High  Court  had  no 
jurisdiction  to  interfere  in  the  matter. — In  re 
Oollings  and  the  Tradesmen's  Friendly  Society,  Q.B.D. 
—64  L.  T.  775. 

2.  Misappropriaiion  by  officer  —  Conviction  and 
order  for  repayment — Imprisonment  for  default — 
Remedy  by  action — Friendly  Societies  Act,  1875  (38 
lit  39  Vict.c,  60),  s.  16,  «Mft-««c<ion  9.— The  defendant, 
an  officer  of  a  friendly  society,  was  charged  under 
section  16,  sub-section  9,  of  the  Friendly  Societies 
Act,  1875,  with  misappropriation  of  certain  money. 
He  was  convicted  and  ordered  to  pay  a  penalty*  and 
to  repay  the  money,  and,  in  default  of  compliance 
with  this  order,  he  was  imprisoned  for  two  months, 
with  hard  labour.    An  action  having  i^terwards 


been  instituted  against   him  to  recover  tiie  am- 
appropriated  money. 

Held,  that  his  conviction  and  punishment  nods 
the  statute  were  a  bar  to  the  remedy  by  action.- 
Vernon  and  Others  v.  Watson,  C.A.  519— [1891]  2 
Q,  B.  288 ;  60  L.  J.  Q.  B.  472;  64  L.  T.  72«. 

GAMING  :— 

Betting — Bet — Lottery — Prize  for  naming  in'wwi 
of  horse  races — Betting  Act,  1853  (16  <fe  17  Iwlc. 
119),  ss,  1,  3,  ^—BeUinfj  Ad,  1874  (37  &  38  Vid, c.  15), 
8,  3,  sub-section  (3)— ^2  Geo,  3,  c.  119,  s,  2-4  Gen.  4,i. 
60,  s.  41. — A  newspaper  proprietor  puUidied 
weekly  a  book  of  racmg  intelligence,  which  cod- 
tained  a  coupon  announcing  that  sums  of  mooe^ 
would  be  given  to  persons  who  correctly  iosertad 
the  names  of  the  winning  horses  in  certain  laoe 
(named  on  the  coupon)  which  were  to  take  pUcsii 
the  ensuing  week.  The  book,  with  the  coupon,  vh 
sold  at  the  price  of  one  penny. ' 

Held,  that  the  transaction  was  not  a  bet  or  i 
lottery  within  the  Betting  Acts,  1853  and  1874,  or 
the  Acts  42  Geo.  3,  c.  119,  and  4  Geo.  4,  c.  60.-?^ 
V.  Hulton,  Q.B.D.  540—64  L.  T.  572. 

See  also  Bankruptcy,  32. 

GIFT:— 

1.  Assignment  of  chattels — Subsequent  vcluniani 
assignment  of  same  cliaMels — Covenant  fw  titfc- 
Known  defect — Remedy  on  covenant, — ^By  a  deed  of 
^ft  dated  in  1886  A.  B.  assigned  certain  chattels  to 
X.  absolutely.  By  a  subsequent  volimtary  deed 
dated  in  1888  A.  B.  assigned  the  same  chattels  to 
Y.  absolutely,  and  covenanted  with  Y.  that  he  bd 
good  title  to  assign  the  same  free  from  incnm- 
brances,  and  that  he  would  warrant  and  defend  the 
same  unto  Y.  against  all  persons  whomsoerer.  ii 
the  time  of  the  execution  of  the  deed  of  1888  !• 
was  aware  of  the  existence  of  the  prior  deed  oi 
1886.  On  the  death  of  A.  B.,  X.  asserted  her  tide 
to  the  chattels,  and  brought  an  action  against  tiK 
executors  of  A.  B.  for  the  recovery  thereof,  wbiA 
was  compromised  on  the  terms  of  the  execnloR 
giving  up  the  chattels  to  X.  To  assist  the  execs- 
tors  in  carrying  out  this  compromise  Y.  surrendeted 
to  them  the  chattels  comprised  in  her  deed. 

In  an  action  to  administer  the  testator's  estate 
Y.  claimed  a  sum  of  £686  as  compensation  for  the 
loss  of  the  chattels  so  surrendered  by  her. 

Held,  that,  inasmuch  as  the  deed  of  1888  consti- 
tuted an  assignment  of  the  chattels  themselves,  aad 
not  merely  of  A.  B.'s  estate  and  interest  in  then. 
there  had  been  a  breach  of  the  covenants,  and  thai 
Y.  was  entitled  to  damages  in  respect  of  sod 
breach. 

Held,  also,  that,  as  the  covenants  extended  to 
the  particular  defect  of  title,  they  extended  to  it 
none  the  less  because  the  defect  was  known  to 
Y.  at  the  time  of  the  execution  of  the  deed  of  188^ 

Held,  therefore,  that  there  must  be  a  referotf 
to  chambers  to  assess  the  damages.— /«  rtFori 
OilbeH  V.  Gilbert,  CH.D.  STI.,  J.— 63  L.  T.  5d7. 

2.  Delivery— Chattel  capable  of  deUwry—Pmn 
of  property  to  donee — Delivery  first  and  gift  afi^ 
wards, — lielivery  first  and  gift  afterwards  of  » 
chattel  capable  of  delivery  ia  as  oflfectnal  as  gin 
first  and  delivery  afterwards. — In  re  Aldervf^ 
Alderson  v.  Feel,  CH.D.  CHI.,  J.— (H  L.  T.  645. 

"  GOLD  MINE."— See  Minb,  1. 

GRAND  JUBY  CESS  :— 

Distross  between  sunset  and  sunrise^LtgoU^^^ 
is  legal  to  distrain  for  grand  jury  oess  betweso 
sunset  and  simrise. 
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M'Namara  v.  Apjohn  (13  Ir.  L.  E.  394)  distin- 
ffuished. — Moynihan  v.  Denny y  Q.B.D.  (Ir.) — 28  L.  B 
t.  272. 

UBEAS  CORPUS.— Bee  Criminal  Law  (Ireland), 
1 ;  ExTRADiTiox,  2 ;  Married  Woman,  6 ;  Prac- 
tice (Appeal),  8,  9. 

lAEBOUR  DUES.— See  Bankruptcy  (Ireland),  5. 
EEIRLOOMS.— See  Settled  Land  Act,  4. 

nGHWAY  :— 

1.  Justices  —  Appeal  —  Dismusal  of  complaM  by 
magistrate — Right  of  appeal  by  complainant  agaiiist 
acquittal — Party  **  aggrieved^* — Highivay  Act,  1835 
{5  <fc  6  WilL  4,  c.  50),  «.  105.— There  is  no  right  of 
appeal  against  the  dismissal  of  a  complaint  under 
iae  Highway  Act,  1835,  for  obstructing  a  highway, 
as  the  words  of  section  105  of  that  Act,  which  give 
a  right  of  appeal  to  the  quarter  sessions  to  any 
person  who  luiall  think  himself  aggrieved  by  any 
order,  conviction,  or  judgment,  or  determination 
made,  or  by  any  matter  or  thing  done  by  a  justice 
of  the  peace  in  pursuance  of  the  Act,  apply  only  to 
the  case  of  a  conviction,  and  do  not  give  any  right 
of  appeal  in  case  of  an  acquittal. — Reg,  v.  Justices 
of  London,  Ex  parte  Fulham  Vestry,  Q.B.D.  11 — 25 
Q.  B.  D.  357  ;  59  L.  J.  M.  C.  146 ;  63  L.  T.  243. 

2.  Main  road  —  Highway  authority  —  Highway 
district  or  area — District  commissioners  incorporated 
under  a  local  Act — Application  to  county  authority — 
Highway  and  Locomotive  Act,  1878  (41  <&  42  Vict,  c, 
77),  ss,  13,  14,  15.  —  The  commissioners  of  a 
district  in  the  Fens  of  Norfolk  appointed  and  in- 
corporated under  various  local  Acts  for  draining 
and  enclosing  lands  and  providing  roads,  applied  to 
the  county  council,  as  the  county  authority,  for  an 
order,  under  section  15  of  the  Act  of  1878,  declaring 
«  certain  road  in  their  district  to  be  a  main  road. 

Held,  that  the  Act  was  so  framed  as  to  include 
only  the  three  highway  areas  mentioned  in  section 
14  and  the  highway  authority  within  those  areas, 
and  did  not  extend  to  include  an  exceptional  area 
and  an  exceptional  authority.  Both  the  commis- 
sioners and  their  district  fell  within  this  category, 
and  the  county  authority  was  not  bound  to  make 
the  order  sought. — Reg,  v.  The  County  Council  of 
Norfolk,  Q.B.D.— 60  L.  J.  Q.  B.  379. 

3.  Obstruction—Highway  Actio  <fe  6  WilL  4,  c. 
50),  s,  109 — Costs. — A  public  bridle  road  and  foot- 
way, fifteen  feet  wide,  had  been  set  out  by  an  award 
which  provided  that  the  same  should  also  be  used 
as  a  private  carriage  and  drift  way  by  the  owners 
of  certain  adjoinmg  allotments.  The  plaintiffs, 
owners  of  these  allotments,  placed  a  bar  across 
eleven  and  a  half  feet  of  the  width  of  the  way  in 
order  to  preserve  their  exclusive  right  to  the  use  of 
the  way  as  a  carriage  and  drift  way,  and  brought 
an  action  for  injunction  against  the  surveyor  of 
highways  who  had  removed  the  barrier  for  the 
purpose  of  repairing  the  way. 

Held,  that  uie  public  had  the  right  to  the  use  of 
the  whole  length  and  breath  of  the  way  as  a  bridle 
Toad  and  footway. 

Held,  farther,  that  section  109  of  the  Highway 
Act  (5  &  6  Will.  4,  c.  50)  did  not  apply  to  snch  an 
action  as  this  so  as  to  entitle  the  d^endant  to  costs 
M  between  attorney  and  client. — Pullin  v.  Deffel, 
CH.D.  ROM.,  J.--64  L.  T.  134. 

4.  Trees 


-^  ^ww.  .^,.^...y  -Right  of  surveyor  to  lop, 

but  not  to  top,  trees— Highway  Act,  1835  (5  cfe  6  WilL 
"^y  c.  50),  s.  65.— By  section  66  of  the  Highway  Act, 
1835,  power  is  ^ven  to  the  snrveyor,  under  certain 


conditions,  **  to  prune  and  lop  **  trees  adjoining  the 
highway. 

Held,  that  this  gave  him  no  right  to  *^  top  "  the 
trees  by  cutting  off  their  tops,  but  only  cJlowed 
him  to  cut  off  lateral  branches. — Unwin  v.  Hanson, 
C.A.  587— [1891]  2  Q.  B.  115;  60  L.  J.  Q.  B.  571. 

See  also  L0CAI4  Government,  3,  4. 

HOUSE  DUTY.— See  Revenue  (Income  Tax),  7. 

HUSBAND  and  WIFE.— See  Married  Woman. 

See  also  Administration,  5 ;  Divorcb  ;  ExEOir- 
tor,  3;  Innkeeper,  1;  Probate,  17;  Setile- 
ment,  3 ;  Will,  33. 

INCOME  TAX.— See  Revenue,  3-8. 

INDEMNITY  :— 

Separate  estate  —  Judgment  in  foreign  country — 
Contract  to  indemnify  against,  —  The  defendants 
agreed  to  indemnify  a  firm  canyinff  on  business  in 
the  Argentine  Republic  against  aU  claims  against 
them  by  B.,  the  defendants  being  at  liberty  to  use 
the  firm's  name  in  defending  any  action.  An 
action  was  brought  in  England  against  the  firm  by 
B.,  and  was  defended  by  the  defendants  in  the 
name  of  the  firm.  Judgment  was  given  against 
the  firm,  of  which  the  pkintiff,  a  married  woman, 
was  the  sole  surviving  partner.  The  plaintiff 
resided  in  the  Argentine  Republic,  and  nad  no 
property  in  this  country.  In  an  action  to  enforce 
the  contract  of  indemnity. 

Held,  that  as  the  plflontiff  was  carrying  on  a 
trade  it  must  bo  assumed,  until  the  contrary  was 
shown,  that  she  had  separate  estate,  and  would, 
therefore,  be  liable  to  B. ;  but  that,  as  the  plaintiff 
had  no  property  in  this  coimtry,  and  as  no  steps 
had  been  tfJcen  to  enforce  the  ju<^ment  in  tne 
Argentine  Republic,  she  was  not  damnified,  and 
there  had  be^  no  breach  of  the  contract  of  in* 
demnity. — Eddorves  v.  Argentine  Loan  and  Mer- 
cantile Agency  Co,,  C.A. — 63  L.  T.  364. 

INDUSTRIAL  SCHOOL.— See  Poor  Rate,  6. 

INFANT:— 

1.  Access  to  children — Divorce^'GuiUy  wife- 
Guardianship  oflnfanU  Act,  1886  (49  &  60  Vict,  c, 
27). — A  divorce  decree  was  made  upon  the  petition 
of  the  husband  on  the  ground  of  the  wife's 
adultery;  and  by  the  decree  nisi  it  was  ordered 
that  ihe  infant  child  should  remain  in  the  custody 
of  the  petitioner  until  further  order. 

A  summons  was  taken  out  by  the  mother  in  the 
Chancery  Division  asking  for  an  order  under  the 
Guardianship  of  Infants  Act,  1886,  that  she  might 
be  allowed  access  to  the  child. 

Held,  that  the  Divorce  Court  bad  foil  power  to 
make  orders  as  to  access,  and  that,  whether  there 
was  also  a  discretionary  power  in  the  Chancery 
Division  or  not,  it  would  not  be  exercised  in  a  case 
in  which  an  order  dealing  with  the  matter  had 
already  been  made  by  the  Divorce  Conrt. — Manders 
V.  Manders,  CH.D.  STL,  J.— 63  L.  T.  627. 

2.  Guardian — Religious  education — Abandonment 
of  father's  right — Ante-nuptial  agreement  as  to  religion 
of  the  children — Wishes  of  deceased  parents — Costs. — 
Before  the  marriage  of  a  Protestant  with  a  Bomaa 
Catholic  wife  the  husband  and  wife  signed  an 
undertaking  that  all  the  cfaildien  of  the  marriage 
shouldbebronght  up  Roman  Catholics.  There 
was  only  one  child  of  the  marriage,  a  girl«  who, 
with  the  other's  consent,  was  baptized  as  a  Roman 
Ca^olic.  When  the  child  was  about  three  yean 
old  the  father,  who  was  in  destitolion,  died  it  the 
house  of  ICas  K.,  a  Protestant  consin  of  the  wife. 
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who  was  in  ^ood  circumstaiices,  and  bad  been  kind 
to  the  family.  The  father  on  his  deathbed  had 
commended  his  wife  and  child  to  her,  and  appointed 
no  guardian.  Soon  after  his  death  the  chiM,  with 
the  consent  of  the  mother,  who  was  statutory 
guardian,  went  to  live  with  and  was  maintained  by 
Miss  M.,  with  whom  she  remained  till  she  was  seven 
years  old,  and  there  was  a  strong  attachment  be- 
tween them.  The  mother  then  died  without 
appointing  a  guardian.  After  her  death  her 
brother,  who  was  a  Boman  Catholic,  insisted  that 
the  child  should  be  brought  up  a  Eoman  OathoHc, 
took  her  away  from  Miss  M.  by  force,  and  sent  her  to 
America,  whence  she  was  brought  back  under  habeas 
corpus  proceedings  instituted  by  N.,  a  Protestant 
brother  of  the  father.  Nothing  had  been  said  to 
Miss  M.  by  either  father  or  mother  as  to  the 
religious  education  of  the  child. 

Held,  by  the  Court  of  Appeal  (affirming  the 
decision  of  Chitty,  J.),  that  as  l^e  child  had  no 
parent  or  guardian  the  court  had  only  to  consider 
what  was  for  her  welfare,  having  due  regard  to  the 
wishes  of  the  father  as  to  religious  education ;  that 
the  ante-nuptial  agreement  was  not  binduiK  on  the 
father,  and  that,  though  he  acted  during  his  life  on 
the  view  that  the  child  was  to  be  brought  up  as  a 
Boman  Catholic,  he  was  ^at  liberty  to  change  his 
mind,  and  that  it  could  not  be  inferred  iliat,  in  the 
events  which  had  happened,  he  would  have  wished 
the  child  to  be  taken  from  Miss  M.  in  order  that 
she  might  be  brought  up  a  Eoman  Catholic — a 
course  which,  in  the  opinion  of  the  court,  would 
not  be  for  her  benefit.  Miss  M.  and  N.  were, 
therefore,  appointed  guardians,  and  the  child  was 
delivered  to  Miss  M.,  with  liberty  to  bring  her  up 
as  a  Protestant. — In  re  Violet  Nevin  {An  In/ant)y 
C. A.— [1891]  2  Ch.  299 ;  60  L.  J.  Ch.  542 ;  65  L.  T. 
35. 

3.  Maintenance — Contingent  legacy — Income — Con^ 
veyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict,  c.  41),  s.  43. — A  tefffcator  gave  his  residuary 
estate  to  tnistees  in  trust  for  sa&,  conversion,  and 
investment,  and  out  of  the  income  of  the  investments 
to  pay  certain  life  annuities,  and  subject  thereto 
the  fund  was  to  be  held  upon  trust  for  all  and 
every  the  present  and  future-bom  children  of  his 
two  daughters  respectively  (except  a  specified  son 
of  one  of  them)  wn5,  whether  in  the*testator's  life- 
time or  after  his  death,  being  a  son  or  sons,  should 
have  attained  or  should  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  or  daughters, 
should  have  attained  or  should  attain  that  age  or 
should  have  married  or  should  marry. 

Held,  that  the  whole  surplus  income  belonged 
to  those  grandchildren  who  had  attained  twenty- 
one  at  the  time  it  accrued,  and  that  section  43  of 
the  Conveyancing  and  Law  of  P»>perty  Act,  1881, 
empowering  trustees  to  apply  for  the  maintenance 
of  an  infant  the  income  of  property  held  in  trust 
for  him  contingently  on  attaining  twenty-one, 
was  not  applicable  to  the  case. — In  re  Jeffery^ 
Burt  V.  ArnM,,  ch.d,  nob.,  j.  234— [1891]  1  Ch. 
671 ;  60  L.  J.  Ch.  470;  64  L.  T.  622. 

4.  Settlement — ConfirmaJtion  or  repudiation — Elec- 
tion— Compensation — Forfeiture — Infants*  Belief  Act, 
1874  (37  <fc  38  Vict.  c.  62),  s.  2— Infants'  Marriage 
Settleme7}U  Act,  1855  (18  <fc  19  Vict.  c.  43).— A 
marriage  settlement,  dated  the  16tii  of  October, 
1883,  was  made  on  the  occasion  of  the  marriage  of 
two  infants.  The  settlement  was  confirmed  by  the 
court  on  behalf  of  the  wife,  but  not  on  behalf  of 
the  husband.  By  the  settlement  the  husband's 
father  covenanted  with  the  trustees  to  pay  £1,500  a 
year  during  the  life  of  the  wife  and  such  further 


period  as  there  should  be  any  child  or  grandclnld 
of  the  intended  marriage,  to  be  payable  hy  eqial 
quarterly  instalments,  such  sum  to  be  paid  hj  then 
to  the  husband  until  he  should  assign,  chuge,  or 
affect  so  to  do,  in  which  event  there  was  a  dis- 
cretionary trust  over.  The  settlement  also  con- 
tained a  covenant  by  the  husband  that  if,  dwor 
the  continuance  of  the  annuity,  he  became  entitied, 
under  certain  other  settlements  executed  bj  bii 
father,  or  imder  the  will  of  either  his  father  or  bii 
mother,  to  any  property,  he  would  assign  the  same 
to  the  trustees  of  his  marriage  settlement,  in  redne- 
tion  of  the  amount  of  capital  necessary  to  be  let 
apart  to  meet  the  annuity. 

The  father,  by  his  will  dated  the  22nd  of  Novem- 
ber, 1878,  gave  the  residue  of  his  property  eqnafly 
between  his  two  sons,  one  of  whom  was  the  bo- 
band  in  question.  The  testator  died  on  the  Utii  of 
May,  1887.  The  husband  attained  his  majority  qb 
the  19th  of  November,  1883,  and  received  three  in- 
stalments of  the  annuity,  and  -paid  over  to  tiie 
trustees  of  the  settlement  a  sum  received  by  him 
under  one  of  the  earlier  settlements  made  by  ^ 
father,  but  without  prejudice  to  his  right  to  repu- 
diate the  settlement.  On  the  Slst  of  July,  18%. 
formal  notice  of  repudiation  by  the  husband,  of  tiie 
settlement  of  the  16th  of  October,  1883.  was  ginn 
to  the  trustees. 

The  trustees  brought  an  action  to  have  it  dedand 
that  the  husband  could  not  repudiate,  and  that,  if 
he  could  repudiate,  compensation  ought  to  be  made 
by  him  out  of  any  moneys  payable  to  him  unider  tibe 
settlement  and  out  of  the  property  which  wwld 
have  been  comprised  in  his  covenant  if  he  had  aoi 
repudiated. 

Meld,  that  the  husband  was  entitled  to  repndiste 
the  setUement,  and  had  done  so  within  a  leasonaUa 
time  of  coming  of  age  and  acquiring  a  knowifldge 
of  his  lights. 

Held,  that,  as  he  had  repudiated,  he  must  nib 
compensation  out  of  his  interests  under  ^  settle- 
ment and  out  of  the  property  coming  to  him  nndff 
his  father's  wilL 

Held,  also,  that  such  compensation,  coming  oot 
of  moneys  payable  to  the  husband  under  the  aettie- 
ment,  operated  as  a  forfeiture  of  his  right  to  tk» 
annuity  thereunder,  and  that  the  discretiooaij 
trust  over  took  effect. 

Codrington  v.  Codrington,  24  W.  R.  648,  L.  B.  < 
H.  L.  854,  followed.— Cbrfer  ▼.  Silher,  Carter  t. 
Hasluck,  CH.D.  BOM.,  J.  552—65  L.  T.  51. 

5.  Settlement — Covenant  to  settle  afkT-oxqjM 
property— InfanJts^  Settlement  Act,  1855— Pywef^  •» 
eacpectancy — Hushand^s  covenant — Married  Wo«»^ 
Property  Act,  1882,  ss.  2,  19.— By  a  marriage  aettfc- 
ment  made  in  1883  the  intending  husband  and  wife 
each  covenanted  to  bring  into  the  settlement  all  tb 
wife's  after-acquired  property.  At  the  time  of  ft* 
marriage  the  wife  was  an  infant,  and  the  settiemfl^ 
was  executed  under  the  provisions  of  the  'bAx» 
Settlement  Act,  1855.  The  wife,  under  her  motha^J 
will,  became  entitled  in  1888  to  the  sum  of  £3,900. 

Held,  that  the  £3,900  was  bound  by  the  ^ 
covenant  to  settle  her  after-acquired  property,  nuds 
the  Infants*  Settlement  Act,  1855.— /«  re  M^ 
Moore  v.  Johnson,  ch.d.  nor.,  j.  509— 60  L.  J.  <*• 
499 ;  64  L.  T.  696. 

6.  Settlement  —  Power  of  appointment  —Ah^^ 
appointment — Failure  of  limitations  of  siS&emM-^ 
Besulting  trust — Death  of  appointor  under  tweut^f^ 
-—InfanW  Settlement  Act,  1855  (18  <fc  19  Fictf.^;^ 
ss.  1,  2.— A  testatrix  gave  proi»erty  to  trustees  vf» 
trust  to  pay  the  income  to  her  illegitimate  daqgii^ 
for  life  for  her  separate  use,  without  power  ofsstt- 
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cipation,  and  after  the  daughter's  decease  upon 
trust  for  such  x>erson8  as  the  daughter  should  M)- 
point,  and,  on  default  of  appointment,  in  trust  tor 
,   the  daughter's  children. 

After  the  death  of  the  testatrix,  the  daughter, 
while  still  an  infant,  upon  her  marriage,  made,  with 
the  sanction  of  the  court  under  the  Infants'  Settle- 
ment Act,  a  settlement,  by  which,  in  exercise  of  the 
power  of  appointment  given  her  by  the  testatrix, 
she  appointed  the  property  to  trustees,  who  were 
not  the  same  persons  as  the  trustees  of  the  testatrix's 
will,  upon  trust  to  pay  the  income  to  herself  during 
the  joint  lives  of  her  husband  and  herself,  and  to 
the  survivor  of  Uiem  for  his  or  her  life,  and  after 
the  death  of  the  survivor  upon  trust  for  the  children 
of  the  marriage  as  the  husband  and  wife  should 
jointly  appoint,  and,  in  default,  as  the  survivor 
should  appoint,  and,  in  default  of  children,  for  such 
persons  as  the  wife  should  appoint,  and,  iq  default 
of  such  appointment,  if  the  wife  should  survive  the 
husband,  in  trust  for  the  wife  absolutely,  and  if 
she  should  not  survive  him,  in  trust  for  such  persons 
as,  under  the  Statutes  of  Distribution,  would  have 
"become  entitled  thereto  upon  the  death  of  the 
wife,  had  she  died  possessed  thereof  intestate  and 
without  having  been  married. 

The  wife  died  while  still  an  infant  and  intestate, 
without  having  exercised  the  general  power  of 
appointment  reserved  to  her  by  Sie  settlement,  and 
the  husband  took  out  letters  of  administration  to 
her  estate.  There  were  no  children  of  the  marriage. 
Held,  that  the  power  conferred  on  an  infant  by 
section  1  of  the  Infants'  Marriage  Settlement  Act 
enables  an  infant  to  make  an  appointment  which, 
on  failure  of  the  limitations  of  the  settlement,  will 
take  effect  in  favour  of  the  infant,  and  that  section 
2  of  the  Act,  which  invalidates  a  settlement  by  an 
infant  on  the  subsequent  death  of  the  infant  before 
attaioing  twenty-one,  only  applies  to  an  infant 
tenant  in  tail,  and,  therefore,  that  the  appointment 
made  by  tlie  illegitimate  daughter  by  her  marriage 
settlements,  being  absolute  in  terms,  operated,  on 
failure  of  the  limitations  of  the  settlement  because 
of  the  fact  that  the  daughter,  being  illegitimate, 
could  have  no  next  of  kin,  to  make  the  property 
her  own  absolutely;  and  that,  consequently,  her 
husband  was  entitled  to  it  as  her  administrator, 
and  not  the  next  of  kin  of  her  mother. — la  re  Scott, 
ScoUy.  Hanhurt/,  CH.D.  XOR.,  J.  264— [1891]  1  Ch. 
1298 ;  60  L.  J.  Ch.  461 ;  63  L.  T.  800. 

7.  Ward  of  court — E titer ing  convent, — A  female 
ward  of  coiirt  should  not  become  a  postulant  or 
novice  in  a  convent  without  the  consent  of  the  Lord 
Chancellor. — In  re  Gills  {Minors),  L.C.  (Ir.) — 27 
L.  R.  Ir.  129. 

8.  Ward  of  court — Sergeant-at-arnis — Officer  at- 
tending the  Chancery  Division  of  the  High  Court, — The 
sergeant-at-arms  attending  the  court  is  the  proper 
officer  to  whom  an  order  for  the  delivery  up  of  the 
person  of  a  ward  of  court  should  be  directed.  Such 
an  order  should  be  countersigned  by  the  Lord 
Chancellor. — In  re  An  Infant,  ch.d.  chi.,  j. — 04 
L.  T.  732. 

See  also  Appee^H'ICe;  Bankruptcy,  28;  Divoece, 
1,  9—11, 17 ;  Married  Woman,  11. 

INNKEEPER:— 

1.  Lien — Husband  and  tvife  guests  at  inn — Credit 
given  to  husband — Lien  on  wife*s  goods  belonging  to 
her  as  her  separate  property, — Where  a  husband  and 
wife  have  come  to  an  inn  to  stay  as  guests,  bring- 
ing goods  with  them,  the  innkeeper's  lien  for  his 
charges  attaches  to  the  whole  of  such  goods, 
including  any  that  are  the   wife^s  separate  pro- 


perty, although  the  innkeeper  may  be  unable 
successfully  to  sue  the  wife  in  respect  of  her 
separate  estate,  by  reason  of  his  having  giving 
credit  to  the  husband  alone. — Gordon  v.  Silber, 
Q.B.D.  111—25  Q.  B.  D.  491 ;  59  L.  J.  Q.  B.  507; 
63  L.  T.  283. 

2.  Loss  of  guests*  property — Liability — Onus  of 
proof— 26  tfc  27  Vict.  c.  41,  s,  1.— Tha  plaintiff 
arrived  early  in  the  morning  at  the  defendants' 
hotel  (which  was  entitled  to  the  benefit  of  26  &  27 
Vict.  c.  41)  and  asked  for  a  bedroom.  He  was  told 
that  the  hotel  was  full,  but  that  there  was  one 
room  then  vacant,  which  had  been  engaged  by  a 
lady  and  gentleman  who  were  expected  to  arrive  in 
the  course  of  the  day,  and  that  he  could  make  use 
of  it  for  the  purpose  of  washing  and  dressing.  He 
was  then  shown  to  the  room,  and  his  luggage, 
including  a  dressing  bag,  was  taken  into  it  by  the 
hotel  porter.  After  entering  the  room  the  phuntiff 
openecL  the  bag  and  took  out  of  it  a  stand  which 
contained  brushes  and  other  articles  of  the  toilet. 
In  the  drawer  of  the  stand  were  some  valuable 
trinkets.  The  plaintiff  placed  the  stand  on  the 
dressing  table  in  the  room.  When  he  had  finished 
washing  and  dressing  he  went  downstairs  to  the 
coffee-room  and  had  breakfast.  He  left  the  door  of 
the  bedroom  unlocked,  and  he  left  the  stand  of  the 
dressing  bag  just  as  it  was  on  the  table.  He  paid 
for  his  breakfast,  left  the  hotel,  and  did  not  return 
till  about  midnight.  About  nine  p.m.  the  lady 
and  ffentleman  who  had  engaged  the  room 
arrived,  and  were  shown  to  it  by  the  page  boy  of 
the  hotel.  By  the  direction  of  the  heaa  porter  the 
boy  moved  all  the  plaintiff^s  luggage,  including  the 
stand,  out  of  the  room  into  the  corridor,  and  left  it 
there.  When  the  plaintiff  returned  to  the  hotel 
another  bedroom,  which  had  meanwhile  become 
vacant,  was  given  to  him,  and  his  luggage  was  moved 
from  the  corridor  into  this  room.  The  next  morning 
the  plaintiff  discovered  that  his  trinkets  had  been 
stolen  from  the  drawer  of  the  stand.  He  brought 
an  action  against  the  defendants  for  damages  tor 
the  loss  of  the  trinkets.  There  was  no  evidende  to 
show  whether  the  trinkets  were  stolen  while  the 
stand  was  in  the  bedroom  or  after  it  had  been 
placed  in  the  corridor. 

Held  (by  Lord  Esher,  M.R.,  and  Bowen,  L.J.), 
that  the  plaintiff  was  received  as  a  guest  into  the 
hotel,  and  that  the  relation  of  innkeeper  and  guest 
continued  imtil  a  reasonable  time  after  the  plaintiff's 
goods  had  been  placed  in  the  corridor,  and  that,  if 
the  trinkets  wei-e  stolen  while  the  stand  was  in  the 
bedroom,  there  was  contributory  negligence  on  the 
part  of  ih.e  plaintiff;  but  that  if  they  were  stolen 
while  the  stand  was  in  the  corridor,  the  loss  was 
due  solely  to  the  negligence  of  the  defendants  in 
placing  it  there. 

But,  held,  that  inasmuch  as  it  was  not  proved 
whether  the  trinkets  were  stolen  in  the  bedroom  or 
in  the  corridor,  the  defendants  were,  under  section  1 
of  the  Act,  liable  up  to  the  amount  of  £30,  because 
they  could  not  discharge  the  onus  which  lay  on 
them  of  showing  that  the  plaintiff's  negligence  had 
contributed  to  tne  loss. 

Held,  also,  that  beyond  the  amount  of  the  £30 
the  defendants  were  not  liable,  because,  for  the  same 
reason,  the  plaintiff  could  not  discharge  the  onus 
which  was  cast  upon  him  by  section  1  of  showing 
that  the  loss  had  occurred  **  through  the  wilful  act, 
default,  or  neglect"  of  the  defendants. 

Held,  by  Fry,  L.  J.,  that  the  plaintiff  was  not  a 
guest  in  the  notel  at  the  time  when  the  loss 
occurred,  and  that,  therefore,  the  defendants  were 
not  liable  at  all. 
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enlarged  holdiog  has  not  the  effect  of  destroying 
the  present  tenancy  or  the  rights  attached  thereto. 

But  as  in  such  a  case  there  are  separate  and  dis- 
tinct tenancies  existing  in  the  newly-acquired 
parcel  of  land  and  in  the  original  holding,  they 
cannot  be  included  in  the  same  originating  notice. 
— Jackson  v.  Fagan,  JjAKD  com.  (Ir.) — 28  L.  E.  Ir. 
326. 

8b.  *  *  Present  tenancy ' ' — Lease  made  after  passing  of 
Act  and  before  January  1,  1883 — TeJiancy  existing  at 
passing  of  Act — Land  Law  {Ireland)  Act,  1881,  ss.  8, 
57. — A  tenant  holding  under  a  lease  executed 
between  the  22nd  of  August,  1881,  and  the  1st  of 
January,   1883,  of  lands  in  which  a  tenancy  was 

•  subsisting  on  the  22nd  of  August,  1881,  is  a 
"  present  tenant,"  and  entitled  to  apply  to  have  a 
fair  rent  fixed. 

Romldson  v.  La  Touche,  24  L.  R.  Ir,  344)  dis- 
cussed.— Magner  v.  HawkeSy  LAND  COM.  (Ir.) — 28 
L.  R.  Ir.  365. 

9.  Rent — Fair  rentfiaied  after  Land  Law  {Ireland) 
Acty    1887 — Originating  notice   served  before  Act — 

•  Time  for  commencement  of  judicial  rent. — A  judicial 
rent,  fixed  after  the  passing  of  the  Land  Law  (Ire- 
land) Act,  1887,  upon  an  originating  notice  served 
prior  to  the  passing  of  the  Act,  runs  from  the 
gale-day  next  after  the  service  of  the  ork^ating 
notice.— ASw«07i  v.  WaUh,  Q.B.D.  (Ir.)— 26  L.  E.  Ir. 
629. 

10.  Rent — Fair  rent — Letting  for  agricultural  pur- 
poses— FovJcr  in  landlord  to  resume  j^ortion  of  holding 
for  building  purposes — Land  Law  {Ireland)  Act,  1881 , 
«.  58,  sub-section  7 — Land  Law  {Ireland)  Act,  1887,  s, 
1. — A  lease  of  sixty-five  acres  of  agricultural  lands 
for  thirty-one  years  contained  a  proviso  for  resump- 
tion of  possession  by  the  landlord  during  the  lease 
of  five  acres  in  any  part  of  the  holding  for  building 
purposes  at  a  certain  reduction  of  rent  per  acre. 
The  landlord  did  not  resume  possession  of  any  part 
of  the  lands. 

Held,  that  the  tenant  was  entitled  to  serve  an 
originating  notice  to  fix  a  fair  rent. 

Bvtterly  v.  Carroll,  26  L.  E.  Ir.  93,  and  Leonard 
V.  Barry,  MacDev.  Eep.  240,  distinguished. — 
Momiey  v.  JVillcocks,  C.A.  (Ir.)— 28  L.  E.  Lr.  113. 

11.  Rent — Fair  rent — Tenant  bona  fide  in  occupa- 
tion of  entire  holding — Prior  sub-letting  of  ixirt — 
Subse^iuent  change  of  tenancy — Proviso  'permitting 
subletting — Land  Law  {Ireland)  Act,  1881  (44  <£r  45 
Vict.  c.  49),  ss.  21,  27.— In  1841  a  lease  of  two-thirds 
of  a  farm  was  executed,  which  lease  expired  in 
1878.  In  1844  a  lease  to  the  same  tenant  of  the 
remaining  one-third  of  the  farm  was  executed,  and 
in  1869  this  lease  was  renewed  for  sixtv  years. 
Both  leases  contained  a  provision  enabling  the  lessee 
to  sublet  without  the  consent  of  the  landlord.  The 
interest  of  the  tenant  became  vested  in  M.,  who 
held  the  two-thirds  as  tenant  from  year  to  year 
after  the  expiration  of  the  lease  of  1841  in  1878,  and 
the  one-third  under  the  lease  of  1869.  Prior  to 
1841  B.  was  in  possession  of  five  acres  of  the  farm 
as  tenant  from  year  to  year,  and  he  died  before 
1866,  when  his  son  entered  and  paid  rent,  but  no 

rsonal  representative  was  raised  to  B.  In  1886 
served  notice  to  fix  a  fair  rent  of  the  two-thirds, 
and  in  1887  he  served  notice  to  fix  a  fair  rent  of  the 
one-third. 

Held,  that  B.  having  died  more  than  twenty 
years  before  the  notice  to  fix  a  fair  rent,  the  tenancy 
from  year  to  year  vested  in  him  was  extinguished 
by  the  Statute  of  Limitations ;  that  the  tenancy 
from  year  to  year  vested  in  B.*s  son  must  be  deemed 
a  new  subletting  by  M.  with  the  consent  of  the 


landlord  (the  consent  being  eiven  by  permiaBi0& to 
sublet  in  the  original  leases) ;  and  that  M.  wm, 
therefore,  bond  fide  in  occupation  of  the  holding.— 
Jacksmi  v.  M'Masier,  C.A.  (Ir.)— 28  L.  E.  Ir.  176. 

12.  Sale  of, tenancy — Execution  creditor— Purehate-' 
money — Arrears  of  rent — Land  Law  (/re/aiwf)  Ad, 
1881,  s.  1.— Where  a  tenant's  interest  in  his  hoMiM 
is  sold  under  section  1  of  the  Land  Law  (Irebnd) 
Act,  1881,  in  pursuance  of  a  writ  of/,  fa.,  Ae  land- 
lord is  entitled  to  be  paid  out  of  the  proceeds  of  the 
sale  all  arrears  of  rent  due  to  him  in  priority  to  the 
execution  creditor. — Waldron  v.  Suicliffe,  C.A.  (h.) 
—26  L.  E.  Ir.  444. 

13.  Sale  of  tenancy— Sale  of  portion  of  holding-- 
Landlords*  right  of  pre-emption — Specific  perfam' 
ance— Land  Law  {Ireland)  Act,  1881,  ss.  1,  2.-The 
plaintiff  agreed  to  purchase  from  the  defaidants  % 
portion  of  certain  lands  held  by  them  under  a 
judicial  tenancy,  together  with  another  portion  of 
the  lands,  subject  to  a  condition  of  sale  that,  undff 
the  Land  Law  (Irehrnd)  Act,  1881,  the  landlord  of 
the  holding  for  sale  had  a  right  of  pre-emption,  and 
also  a  right  to  object  to  the  purchaser  on  reasonaUfi 
grounds ;  and  that  if  the  landlord  should  daim  tbe 
right  of  pre-emption,  or  make  a  valid  objection  to 
the  purchaser,  the  sale  should  be  of  no  effect.  Ite 
landlord  having  claimed  to  exercise  his  right  of  pre- 
emption, and  having  served  a  notice  objecting  to 
the  purchases,  the  defendants  refused  to  cany  oat 
the  sale.     In  an  action  for  sx>ecific  perfonnonoe, 

Held,  that  section  1  of  the  Land  Law  (Ireland) 
Act,  1881,  applies  to  the  sale  of  a  portion  of  a  hdd- 
iDg,  and  that  the  landlord  may  claim  a  ligbt  of 
pre-emption ;  that  such  a  sale  comes  within  section 
2,  and  is  illegal  without  the  consent  of  the  land- 
lord ;  and  that  specific  performance  must  be  »• 
fused.— MurtaghY.  Allen,  v.c.  (Ir.)— 27  L.  R. Ir.  118. 

14.  Sale  of  tenancy  —  Landlord's  right  of  prt» 
emption — Notice  by  tenant  to  sell — Notice  by  landlad 
to  purchase — Equities  created  by  tenant — Land  La& 
{Ireland)  Jet,  1881  (44  &  45  Vict.  c.  49),  s.  1,  wi- 
sections  1,  2,  3;  «.  8,  sub-section  5, — If  a  tenant,  wio 
has  had  a  fair  rent  fixed  under  the  Land  I^v 
(Ireland)  Act,  1881,  serves  notice  on  the  kndloidof 
his  intention  to  sell  his  tenancy  in  the  holding,  and 
the  landlord  serves  notice  of  his  intention  to  exerdae 
his  right  of  pre-emption,  the  tenant  cannot  with- 
draw nis  notice  of  intention  to  sell,  or  defeat  ii* 
landlord's  right  to  purchase,  and  any  eqmtia 
created  by  the  tenant,  such  as  an  ante-nuptial  agree- 
ment made  after  the  order  fixing  a  fair  rent  to 
assign  the  holding  to  his  wife  at  his  death,  cannot 
interfere  with  the  landlord's  rights.— i-Virfc^  ▼. 
Waller,  c.A.  (Ir.)— 28  L.  E.  Ir.  122. 

15.  Surrender  by  middleman — Tntstets  liaving  n» 
power  of  sale — Appointment  of  trustees— Land  la^ 
{Ireland)  Act,  1887,  s.  S—Settled  Land  Ad,  m 
(45  &  46  Vict.  c.  38),  m.  2  (8),  38.— A  tenant  forlifo 
desired  to  exercise  the  power  of  surrender  giv«n  to 
a  middleman  by  section  8  (6)  of  the  Land  Law  (Ire- 
land) Act,  1887,  but  the  trustees  of  the  settlement 
had  no  power  of  sale. 

The  court  appointed  new  trustees  for  the  pnr- 
poses  of  the  Settled  Land  Act,  1882,  limi^^f™* 
appointment  to  the  lands  intended  to  be  siurendered, 
—In  re  Mulcahy's  Estate,  M.R.  (Ir.)— 27  L.  B.  Ir.TSi 

LANDS  CLAUSES  ACT:— 

1.  Purchase-money  —  Minerals  —  Settled  (date -* 
Tenant  for  life  unimpeachable  for  toaste  —  f^ 
mainderman  —  Apportionment  —  Lands  ^^^^^}^ 
solidaiion  Ad,  1845  (8  &  9  Vid.  c.  18),  ss.  7, 9.«^ 
70.— A  tenant  for  life,  though  unimpeachable  vx 
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waste,  is  not  entitled  to  any  portion  of  the  corpus 
of  the  compensation-money  paid  in  respect  of 
minerals  sold  by  him  to  a  railway  company  under 
the  powers  conferred  by  the  Lands  Clauses  Consoli- 
dation Act,  1845,  8.  7. 

In  re  Barrington,  Gamleii  v.  Lyoiiy  35  W.  R.  164, 
33  Oh.  D.  523,  distinguished.— /n  re  Bobtti8on*8  Set- 
tlement Trtists,  CH.D.  CHI.,  J.  632. 

2.  Purchase-Tnoney — Payment  of  purcltase-maney 
intu  court — Payment  out  to  person  in  posseasion — Land 
sold  as  freehold — Leasehold  title  adduced — Absence  of 
daiTn  by  reversioner — Lands  Clauses  Consolidatian 
Acty  1845  (8  &  9  Vict,  c.  18),  «.  79.— G.,  whose  house 
had  been  compulsorily  taken  in  1865  by  a  public 
body  in  pursuance  of  powers  confeixed  upon  them 
by  Acts  of  Parliament,  had  claimed  to  be  the  owner 
of  the  house  in  fee,  but  could  only  adduce  a  title  to 
the  residue  of  a  long  term  of  years  expiring  in 
1878,  and  the  purchasers  paid  into  court  a  sum 
representing  the  value  of  the  reversion  in  fee.  G., 
after  the  expiration  of  twelve  years  from  the  end  of 
the  term,  claimed  to  be  entitled  to  have  the  money 
in  court  paid  to  him  The  having  already  received  the 
value  of  the  leasehola  interest)  as  being  the  person 
"in  possession"  of  the  house  within  the  meaning 
of  section  79  of  the  Lands  Clauses  Consolidation 
Act,  1845,  it  not  being  known  who  the  reversioner 
was. 

Held,  that  G.,  never  having  been  in  possession  of 
the  reversion,  was  not  so  entitled. 

Ex  jKirte  Ohamherlainy  28  W.  E.  565,  14  Ch.  D. 
323,  doubted. 

Decision  of  North,  J.  (35  S.  J.  295),  affirmed. — 
Gedye  v.  Commissioners  of  Public  IVorkSy  C.A.  598 — 
[1891]  2  Ch.  630;    60  L.  J.  Ch.  587. 

See  also  Poor  Rate,  2,  3 ;  Uxiversity,  1,  2. 
LEGACY  DUTY.— See  Revenue,  9. 

LEGITIMACY  DECLARATION  ACT  :— 

Legitimacy  Declaration  Act  (20  ct  21  Vict,  c.  93) — 
Motion  for  directions — Practice. — The  court  dis- 
missed, with  costs,  an  application,  made  upon 
motion,  by  the  petitioner  in  a  legitimacy  declara- 
tion suit,  asking  for  leave  to  cite  a  certain  person, 
other  than  the  Attorney-General,  and  for  direc- 
tions ;  such  motion  being  contrary  to  the  practice 
in  such  cases,  as  settled  in  Brinckley  v.  Attorney- 
General,  14  P.  D.  83,  60  L.  T.  N.  S.  935.  — 
Bain  v.  T?ie  Attorney -General,  P.D.  &  A.D. — 64  L.  T. 


LICENSING  ACTS  :— 

1,  Beerhouse  —  Indoor  beer  licence — Renewal  — 
Notice  of  ojyposition — Conviction  as  ecidence  of  bad 
character — Jurisdiction  of  justices — Limitation  to  four 
grounds— S2  dk  33  Vict,  c,  21  y  s.  8.— O.,  the  holder 
of  an  indoor  beer  licence  which  existed  before  1869, 
received  due  notice  before  the  general  annual 
licensing  meeting  of  opposition  to  the  renewal  on 
the  ground  merely  that  he  had  been  convicted. 
The  justices  having  refused  the  renewal  on  the  iirst 
ground  set  forth  in  32  &  33  Yict.  c.  27,  s.  8,  O. 
appealed  to  quarter  sessions  and  produced  witnesses 
who  gave  evidence  of  his  good  character.  The 
.  quarter  sessions  dismissed  the  appeal,  though  they 
expressed  the  opinion  that  O.  had  proved  his  good 
character. 

Held,  that  the  notice  of  opposition  was  suffici- 
ently definite ;  that,  as  the  conviction  was  some 
evidence  on  the  first  of  the  aforesaid  four  grounds, 
there  was  no  sufficient  reason  for  ordering  by 
fnandamus  that  the  quarter  sessions  should  hear 
and  determine  the  matter  again. — In  re  O'Brien^ 


Reg,   V.   Justices  of  Lancashire ^   Q.B.D. — 64  L.   T, 
562. 

2.  Licence — Change* of  occupation — Licence  to  new 
tenant  under  the  Licensing  Act,  1828  (9  Geo,  4,  c.  61), 
«.  14 — Application  for  a  second  licence  under  same 
section — Jurisdiction  of  justices, — J.,  the  tenant  of  & 
beerhouse  licensed  previous  to  1869,  l)eing  about  to 
go  out  of  possession,  abstained  from  applying  for 
a  renewal  at  the  annual  general  meeting  held  on 
the  30th  of  August,  1890.  R.  came  into  possession 
of  the  house  as  new  tenant  on  the  5th  of  September, 
when  J.  left.  Upon  the  27th  of  September  R, 
applied  to  the  justices  in  special  session  for  a 
licence  to  him  as  '*  new  tenant ''  under  section  14 
of  the  Licensing  Act,  1828,  up  to  the  ensuing  10th 
of  October,  but  omitted  to  apply  to  the  adjourned 
general  brewster  sessions,  held  on  the  same  day, 
for  a  renewal  to  him  of  J.'s  annual  licence  subse- 
quent to  the  10th  of  October.  At  the  next  special 
session,  on  the  3rd  of  January,  1891,  R.  again 
appUed  for  a  licence  under  the  same  section  14. 

Held,  affirming  the  Divisional  Court  (A.  L. 
Smith  and  Ghrantham,  JJ.),  that  R.  was  no  longer^ 
on  the  3rd  of  January,  1891,  a  "new  tenant" 
within  section  14  of  the  Licensing  Act,  1828,  nor 
could  he  claim  the  benefit  ot'  that  section  on  the 
other  g^und,  that  the  former  tenant  had  failed  to 
apply,  since  he  himself  had  neglected  to  apply,  as- 
he  might  have  done,  at  the  adjourned  general  meet- 
ing; and  that  the  justices  were  right,  therefore, 
in  nolding  that  their  jurisdiction  under  that  section 
had  already  been  exhausted  in  R.'s  case. — Reg,  v. 
Justices  of  Swansea,  C.A.  630. 

3.  Licence — Provisional  grant  —  F47ial  order  — - 
Variation  in  approved  plans — Substantial  variation — 
•*  In  accordance  with  tne  plans  '* — Licensing  Act,  1872^ 
(35  <€;  36  Vict,  c,  94),  s,  '31— Licensing  Act,  1874  (37 
i-  38  Vict,  c,  49),  a.  22. — A  provisional  licence  was- 
granted  upon  plans  which  had  been  approved,  and 
it  became  necessary,  owing  to  the  slope  of  the 
ground,  to  make  certain  alterations  in  the  plans.. 
The  premises,  having  been  completed,  the  justices- 
refused  an  application  for  a  final  order  on  the 
ground  that  the  house  was  not  built  "  in  accord- 
ance with  the  plans"  within  section  22  of  the 
Licensing  Act,  1874,  and  that  they  had  no  juris- 
diction to  grant  the  final  order. 

Held,  that  "  in  accordance  with  the  plans " 
means  in  substantial  accordance,  and  that  the 
premises,  having  been  completed  as  nearly  as* 
possible  under  the  circumstances  in  accordance- 
with  the  plans,  the  justices  had  power  to  grant  the 
final  order. — Reg,  v.  Poivnall  and  Others,  Q.B.D. — 
63  L.  T.  418. 

4.  Licence — Reneuxil — Discretion  of  justices — 
Licensing  Act,  1828  (9  Geo,  4,  c.  61),  s,  1 — Licensing^ 
Act,  1872  (35  tfc  36  Vict,  c,  94),  s,  'k2— Licensing  Act, 
1874  (37  <t-  38  Vict,  c,  49),  s,  26. --Licensing  justices- 
have  an  absolute  judicial  discretion  to  grant  or  re- 
fuse an  application  for  the  renewal  of  a  licence 
under  tiie  Incensing  Acts,  1828,  1872,  and  1874. — 
Sharpe  v.  Wakefield,  H.L,  (e.)  561— [1891]  A.  C.  173; 
60  L.  J.  M.  C.  73 ;  64  L.  T.  181. 

5.  Offence — Sale  of  beer  in  measure  not  marked 
as  an  imperial  measure — Conviciion — Licensing  Act, 
1874  (35  ik  36  Vict,  c,  94),  s,  8.— A  publican  sup- 
plied to  a  customer,  at  the  request  of  the  customer,, 
what  was  known  as  a  •*  blue  "  of  beer,  which  was 
a  quantity  of  beer  in  a  blue  jug,  more  than  half  a 
pint  and  about  one-third  of  a  quart.  At  the  time 
of  tiie  sale  there  were  conspicuously  posted  up  in 
the  room  notices  that  the  vessel  called  a  **blue" 
was  not  represented  as  containing  any  amount  oC 
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imperial  measure,  or  as  being  a  measure  of 
imperial  standard,  and  in  fact  the  vessel  was  not  an 
imperial  measure  or  marked  .as  such. 

Meld,  that  the  publican  had,  under  section  8  of 
the  licensiQ^  Act,  1872,  committed  the  oflfenoe  of 
selling  intoxicating  liquor,  not  being  a  quantity 
less  than  half  a  pint,  in  a  measure  not  marked 
according  to  the  imperial  standards,  and  that  he 
was  properly  convicted  of  the  same. — Payne  v. 
Thomas,  Q.B.D.  240—60  L.  J.  M.  C.  3 ;  63  L.  T. 
456. 

lilEN.  —  See   Innkeeper,    1 ;    Sale    of    Goods  ; 
SOLICITOB,  13,  14,  15. 

LIGHT:— 

1.  Crown — (Jrown  land  —  Sale  hy  trustees — Pre- 
rogative— Prescription  Act  (2  <fe  3  Will.  4,  c.  71),  ss. 
1-3. — ^Land  was  held  in  trust  for  the  Crown  from  a 
period  prior  to  the  Prescription  Act.  The  Crown 
is  not  named  in  section  3  of  that  Act. 

Held,  that  no  prescriptive  ri^ht  to  the  access  of 
light  over  the  land  to  adjoining  buildings  had  been 
acquired  against  the  Crown  during  its  beneficial 
ownership,  although  the  legal  estate  therein  was 
not  vested  in  the  Crown,  and  that  purchasers  from 
the  Crown  were  entitled  to  build  thereon  so  as  to 
interfere  with  the  access  of  light. — Perry  v.  Eames, 
Salainan  v.  Eames^  Mercers^  Co,  v.  Fames ^  CH.D. 
CHI.,  J.  602— [1891]  1  Ch.  658  ;  60  L.  J.  Ch.  345  ; 
64  L.  T.  438. 

2.  Derogation  from  grant — Grant  of  vacant  land — 
Building  contemplated  by  imrties  to  grant — Covenant 
as  to  windows  looking  out  on  land  of  grantor — Im- 
plied obligation  not  to  obstruct  lights, — In  1875  W. 
conveyed  land  to  the  trustees  of  a  relieious  body 
who  were  desirous  of  erecting  a  chapel  thereon. 
The  deed  of  conveyance  set  forth  fully  the  trusts 
ux>on  which  the  grantees  were  to  hold  the  land, 
including  trusts  to  erect  a  chapel  in  such  manner 
as  the  grantees  should,  with  the  sanction  of  the 
religious  body,  deem  necessary  or  expedient,  and 
trusts  in  certain  events  to  let,  sell,  or  mortgage  the 
land  and  buildings ;  the  conveyance  also  contained 
a  covenant  by  the  grantees  with  W.  that  aU 
windows  in  the  chapel  looking  out  on  other  land 
of  W.  should  be  of  nuted  or  ground  glass. 

There  were  no  buildings  upon  the  land  at  the 
•date  of  the  ffrant,  and  no  plans  or  specifications  of 
the  proposea  chapel  were  submitted  to  W.  for  his 
approval. 

In  February,  1878,  the  grantees  commenced  to 
build  a  chapel,  having  windows  looking  out  upon 
the  land  retained  by  W.  In  November,  1878,  W. 
entered  into  an  agreement  to  sell  this  land ;  and  it 
was  shortly  afterwards  conveyed  by  him  to  the 
defendants,  who  in  May,  1890,  commenced  to  build 
thereon  in  such  a  manner  as  to  obstruct  the  light 
of  the  chapel. 

Held,  that  W.  had,  in  effect,  given  permission  to 
the  trustees  of  the  chapel  to  erect  such  a  building 
as  they  thought  fit;  and  that,  the  chapel havinK 
.been  erected  m  a  reasonable  manner,  neither  W. 
nor  his  assigns  could  complain  of  the  position  of 
the  chapel  or  of  the  way  in  which  it  was  lighted. 

Held,  that,  it  having  been  within  the  contempla- 
tion of  the  parties  to  the  conveyance  of  1875  that  a 
chapel  would  be  built  on  the  land  conveyed,  having 
windows  looking  out  on  the  land  retained  by  W., 
W.  and  his  assigns  were  under  an  implied  obliga- 
tion not  to  do  anything  to  obstruct  such  windows. 
—Bailey  v.  Icke,  CII.D.  KEK.,  J.— 64  L.  T.  789. 

3.  Obstruction — Probable  future  damage — Injunc- 
iion, — ^Where  ancient  lights  are  obstructed  so  as  to 
•cause  damage,   not  present,   but  likdy  to  accrue 


within  a  reasonable  time,  the  plaintiff  is  entitled  to 
an  injunction,  and  not  merely  to  damages;  sod 
the  possible  future  use  of  the  house  must  be  tftken 
into  consideration  in  determining  the  question.— 
Dicker  v.  Popham,  Radford,  iSk  Co.,  CH.D.  KEK.,  J.— 
63  L.  T.  379. 

See  also  Pkactice  (Injunction),  41. 

LIMITATIONS,  STATUTE  of  :— 

1.  Conversion — Accrual  of  catise  of  action— Titk 
deeds,  —  The  plaintiff*s  son,  having  wrongfnSy 
obtained  possession  of  a  lease  of  certain  premises  oif 
which  the  plaintiff  was  in  possession,  deposited  it  in 
1881  with  B.  to  secure  an  advance.  B.  hsm% 
afterwards  become  bankrupt,  his  trustee  in  1889 
transferred  the  lease  to  the  defendant.  The  plam- 
tiff  demanded  the  return  of  the  lease,  and  the  de- 
fendant refused  to  give  it  up. 

Hdd,  that  the  cause  of  the  action  agaiost  the 
defendant  did  not  accrue  to  the  plaintiff  until  the 
demand  and  refusal  to  give  up  the  lease ;  and  there- 
fore that  the  Statute  of  limitations  was  nohsrto 
the  action. 

Wilkinson  v.  Verity,  19  W.  E.  604,  L.  IL  6  C.  P. 
206,  explained.— 3fi7ter  v.  DeU,  c.A.  342-[1891]  1 
Q.  B.  468;  60  L.  J.  Q.  B.  404 ;  63  L.  T.  693. 

2.  Interest  on  legacies  charged  on  lund — Time/nm 
which  interest  is  to  be  computed — Statute  of  Limiiatiom 
(3  A  4  Will.  4,  c.  47),  s.  42— 102m/  General  Order  in 
Chancery,  1843. — In  an  action  to  raise  the  amonnt 
due  on  an  equitable  mortgage,  instituted  bj  the 
mortgagee,  the  lands  were  sold  and  realized  moie 
than  sufficient  to  pay  the  plaintiff's  claim  and  costi 

An  order  having  been  made  directing  inquihes  u 
to  other  incumbrances  on  the  lands  sold  and  thor 
priorities,  claims  were  brought  in  by  legatees 
entitled  to  legacies  charged  on  the  lands.  The 
question  being  as  to  the  date  from  which  interest  on 
these  legacies  should  be  computed, 

Held,  that  under  the  102nd  General  Order  in 
Chancery,  1843,  the  claim  of  the  legatees  was  a  pro- 
ceeding by  way  of  suit  within  section  42  of  3  &  4 
Will.  4,  c.  47,  and  that  the  legatees  were  onlj 
entitled  to  interest  on  the  legacies  for  six  yein 
prior  to  the  commencement  of  the  action. — ArchM 
V.  Anderson,  V.C.  (Ir.)— 25  L.  R.  Ir.  433. 

3.  Legacy — Assent  of  executor — Implied  trtnt—Bal 
Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57), 
s.  8. — The  time  for  bringing  an  action  or  other  pro- 
proceeding  to  recover  any  legacy  is  limited  by  9e^ 
tion  8  of  the  Beal  Property  Limitation  Act,  1874,  to 
a  period  of  twelve  years  next  after  the  accmer  of  • 
present  right  to  receive  the  same ;  and  neither  the 
fact  that  Sie  executor  has  assented  to  the  Imcf,  or 
that  the  legacy  is  coupled  with  any  implied  tni^ 
prevents  the  operation  of  the  statute. — In  re  DatU, 
£vans  V.  Moore,  c.A.  627. 

4.  Mortgage  of  reversionary  interests  in  persoMi 
estate — Covenant  for  payment  of  mortgage  dtU—Fo* 
sonaX  remedy  on  covenant — Remedy  against  pn'feHii 
forming  security — Real  Property  Limitation  Ad,  187| 
(37  &  38  Vict.  c.  57),  ss.  2,  8.— In  1870  A,  B.,  mJ 
C.  mortgaged  certain  reversionary  shares  in  a  fund 
in  court  to  which  B.  and  C.  were  entitled  imderi 
will  to  secure  the  repayment  by  A.  of  a  sum  of  £7(1 
The  mortgage  contained  a  joint  and  several  cor^ 
nant  by  A.  and  C.  for  repayment  of  principal  aiifl 
interest  In  1873  the  mortgagee  recovered  jodg- 
ment  against  C.  on  her  covenant.  In  1889  w 
reversionary  interests  fell  into  possession.  No 
interest  had  ever  beoi  paid  on  toe  mortgage  or 
judgment,  nor  had  any  acknowledgment  been  giwjj 

Held,  that  although  the  personal  remedy  agaimt 
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C.  was  barred  by  the  Statute  of  limitationB,  the 
asognment  of  the  property  comprised  in  the  mort- 
gage was  nevertheless  good. 

Held,  therefore,  that  the  mortgagee  was  entitled 
to  C.*8  share  of  the  property  nnder  the  will. — In  re 
Isoke's  Trusts,  CH.D.  STI.,  J.— 63  L.  T.  416. 


5.  Petition  for  sale  in  Landed  Estates  Court — Effect 
of — Dismissal — Extension  of  receiver, — The  Statute 
of  limitations  ceases  to  run,  pending  a  petition  for 
sale  in  the  Landed  Estates  Court,  against  all  claims 
pTopeTly  put  forward  in  the  petition.  It  does  not 
oease  to  run  when  the  claim  is  made  in  some  other 
independent  suit  or  action. 

When  a  petition  is  dismissed  the  statute  must  be 
taken  to  have  been  running  all  the  time,  as  if  the 
petition  had  not  been  filed. 

The  extension  to  a  receiver  to  an  incumbrance, 
without  any  payment  thereon,  has  no  greater  efifect 
than  has  the  order  for  sale. — Irish  La  fid  Commission 
■V.  Davie^,  L.J.  (Ir.)— 27  L.  R.  Ir.  334. 

6.  Simple  contract  debt — Cause  of  action — Accruer 
o/"— 21  Jac,  1,  c.  16,  8.  3. — By  an  agreement  in 
writing,  dated  the  25th  of  April,  1880,  the  defen- 
dant, in  consideration  of  a  sum  of  money  advanced 
by  the  plaintiff,  stipulated  to  pay  interest  thereon 
by  equal  quarterly  payments,  and  the  plaintiff 
stipulated  not  to  call  in  the  principal  sum  for  five 
years  if  the  defendant  should  so  long  live  and 
should  duly  pay  the  interest.  The  agreement  con- 
tained a  proviso  that,  if  the  defendant  died  before 
the  expiration  of  the  five  years,  it  should  be  lawful 
for  the  plaintiff  to*  call  in  tne  principal  upon  giving 
fiix  months*  notice  to  the  defendant's  executors; 
4Uid  a  further  proviso  that,  in  case  the  defendant 
made  default  in  any  payment  of  interest  for  twenty- 
one  days  after  the  same  became  payable,  the 
plaintiff,  immediately  upon  the  expiration  of  the 
twenty-one  days,  might  call  in  the  principal  and 
all  interest  owing  in  respect  thereof. 

No  payment,  either  of  interest  or  principal,  was 
«ver  made  by  the  defendant.  On  the  13th  of 
Pebruary,  1891,  the  plaintiff  brought  an  action  to 
recover  the  principal  sum  and  also  so  much  of  the 
interest  as  had  accrued  thereon  since  the  13th  of 
February,  1885  (being  a  period  of  six  years  before 
the  issue  of  the  writ).  The  defendant  pleaded  the 
Statute  of  Limitations  (21  Jac.  1,  c.  16),  s.  3. 

Held,  that  the  cause  of  actiun  arose  on  the 
expiration  of  twenty-one  days  from  the  25th  of 
July,  1880,  the  date  when  the  first  quarterly  pay- 
mcmt  of  interest  became  payable,  and  that  the 
plaintiff*s  claim  was,  therefore,  barred  by  the 
statute. 

Hemp  V.  Garland,  4  Q.  B.  519,  approved. — Beeves 
V.  Butcher,  C.A.  626— [1891]  2  Q.  B.  509. 

See  also  Paktnership,  3;  Practice  (Writ),  63  ; 
Trustee,  3. 

JXyCAL  GOVERNMENT  :— 

1.  ^*  Buildinffs"  —  Neiu  building — Bye^laws  by 
urban  authority — Ground  enclosed  by  hoardings  erected 
far  advertisements — Public  Health  Act,  1875  (38  tfc  39 
Vict,  c.  55),  8,  157. — An  advertising  company  sur- 
rounded on  three  of  its  sides  a  piece  of  ground 
withm  a  borough  with  boarded  wcdls  or  hoardings 
raised  to  a  height  of  from  thirteen  to  nineteen  feet. 
These  hoardings  were  stayed,  fastened,  and  tied 
together,  and  strengthened  on  the  inner  side.  The 
space  enclosed  was  used  for  the  preparation  of  wood 
ior  other  hoardings. 

Held,  that  this  structure  was  not  a  new  building 
within  a  bye-law  in  force  within  the  borough  made 
in  pursuance  of  section  157  of  the  Public  Health 


Act,  1875. — Slaughter  v.  Mayor,  <&c,,  of  Sunderland, 
Q.B.D.—60  L.  J.  M.  C.  91. 

2.  County  council — Borough  rate — County  fund — 
Costs  of  quarter  sessions  and  petty  sessions  in  boroughs 
with  jHjpulations  of  10,000  or  upwards  having  a  separ- 
ate court  of  quarter  sessions  —  Costs  of  quarter 
sessions  and  jtetty  sessions  in  boroughs  with  popula- 
tions under  10,000  having  a  separate  court  of  quarter 
sessions — Munici^tal  Corporations  Act,  1882  (45  <fe  46 
Vict,  c,  50),  88,  169,  248,  sub-sections  2,  5 — Local 
Government  Act,  1888  (51  &  52  Vict,  c,  41),  s,  35, 
sub-sections  2,  5 ;  s,  38,  sub-section  5  ;  s,  100. — 
Held,  that  under  the  Local  Government  Act,  1888, 
where  the  population  of  a  borough  having  a  separ- 
ate court  of  quarter  sessions  is  10,000  or  upwiurds, 
the  expenses  of  quarter  and  petty  sessions  are  pay- 
able out  of  the  borough  rates ;  where  the  popula- 
tion is  less  than  10,000,  out  of  the  county  rates. — 
Ex  jfiarte  County  Council  of  Kent  and  Council  of 
Dover;  Ex  jKirte  Counii/  Council  of  Kent  and  Council 
of  Sandwich,  Q.B.D.— [1891]  1  Q.  B.  389;  60  L.  J. 
Q.  B.  314;  64L.  T.  421. 

Note. — This  case  went  to  the  Court  of  Appeal, 
but  the  appeal  was  dismissed  on  the  ground  that  no 
appeal  lay :  see  Practice,  10. 

3.  County  council — Main  road — Roadside  wastes — 
Local  Government  Act,  1888  (51  tfe  52  Vict,  c,  41),  «. 
11,  sub-sections  1,  6. — Strips  of  wasteland  adjoining 
a  main  road  are  ^'roadside  wastes"  within  the 
meaning  of  sub-section  1  of  section  11  of  the  Local 
Government  Act,  1888,  and  are  not,  like  the  main 
road,  vested  in  the  county  council  by  sub-section  6 
of  that  section;  and,  consequently,  the  county 
council  have  no  light  to  the  herbage  of  such  ■  strips 
of  waste  land. — Curtis  v.  Kesteven  County  Council, 
CH.D.  XOR.,  J.  199 — 15  Ch.  D.  504;  60  L.  J.  Ch. 
103;  63L.  T.  543. 

4.  County  council — Main  road—Road  authority — 
Tramways  Act,  1870  (33  tfc  34  Vict,  c.  78),  ».  3— 
Local  Government  Act,  1888  (51  tO  52  Vict.  c.  41),  s. 
11. — A  county  council  continues  to  be  the  road 
authority  under  the  Tramways  Act,  1870,  over  main 
roads,  notwithstanding  a  contract  made  by  the 
county  council  with  a  highway  board  for  the  repair 
of  such  roads  by  the  board. — Stockport  and  Hyde 
Ilif/hicay  Board  v.  County  Council  of  Cheshire,  Q.B.D. 
606. 

5.  County  council — Qualification  of  member — 
Election  of  women-  -Municipal  Corporations  Act,  1882 
(45  &  46  Vict,  c,  50),  88,  41,  73 — Local  Government 
Act,  1888  (51  &  52  Vict,  c,  41).— By  section  73  of  the 
Municipal  Corporations  Act,  1882  (which  is  made 
applicable  to  uie  elections  of  county  councillors  by 
the  Local  Government  Act,  1888),  every  election  not 
called  in  question  within  twelve  months  after  the 
election  shall  be  deemed  to  have  been  to  all  intents 
a  good  and  valid  election.  By  section  41  penalties 
are  imposed  on  any  pei-son  acting  in  a  corporate 
office  without  due  qualification. 

The  defendant,  a  woman,  was  elected  a  member 
of  a  county  council,  and,  twelve  months  after  her 
election,  which  had  not  in  the  meanwhile  been  called 
in  question,  she  took  part  in  the  proceedings  of 
the  council. 

Held,  that,  even  if  the  effect  of  section  73  were 
to  render  her  election  valid,  she  was  nevertheless 
disqualified  as  a  woman  from  acting,  and  was  there- 
fore liable  to  the  penalties  imposed  by  section  41. 
-De  Souza  v.  Cobden,  C.A.  454— [1891]  1  Q.  B.  687  ; 
60  L.  J.  Q.  B.  533. 

6.  County  council — Quarter  sessions — Standing  joint 
committee — Police  districts — Police  Act,  1840  (3  <fc  '4 


115 


Local  Government. 


DIGEST. 


[  Weddf  Seportor,  Sept.  r>,  UO. 

LotmI  Government.  116 


Vict,  c,  88),  88.  3,  27— Local  Gavernnumt  Act,  1888 
(51  &  52  Vid,  c.  41),  88.  3,  9,  28,  30,  81.— The  power 
of  altering  poUce  districts,  which,  under  the  Police 
Act,  1840,  was  vested  in  quarter  sessionSi  is  trans- 
ferred by  the  Local  Government  Act,  1888,  to  the 
standing  joint  committee. — In  re  Local  Government 
Acty  1888,  £x  parte  Leicestershire  County  Council, 
Q.B.D.  160-  [1891]  1  Q.  B.  53  ;  60  L.  J.  M.  C.  45  ; 
64  L.  T.  25. 

7.  Insanitary  dweUinys — Demolition  of — Comften- 
sation — Basis  of  arbitration — Liverpool  Siinitary 
Amendment  Act,  1864  (27  &  28  Vict.  c.  Ixxiii.)  ss. 
5-13 — Local  Government  Board  Provisional  Orders 
Confirrmition  Act,  1879  (42  &  43  Vict.  c.  civ.)— By  9i 
presentment  of  the  grand  jury  at  the  Liverpool 
t/ity  Sessions,  under  the  provisions  of  the  Liverpool 

.  Sanitary  Amendment  Act,  1864,  certain  houses  were 
condemned  as  unfit  for  human  habitation.  In  the 
proceedings  which  followed  to  determine  the  amount 
of  compensation  to  be  paid  to  the  owner,  the  arbi- 
trator made  his  award  on  the  basis  of  the  value  of 
the  site  and  materials  of  the  houses  only. 

Held,  that  the  houses  ought  to  have  been  valued 
as  they  stood  before  demolition,  and  without  refer- 
ence to  the  fact  of  their  approaching  demolition,  as 
premises  which  might  have  been  let ;  and  that  their 
value  was  unaffected  by  the  pre^ientment  of  the 
grand  jury. — Gouyh  v.  jfV/f  Corporation  of  Liverpool, 
Q.B.D.— 64  L.  T.  596. 

8.  Line  of  buildings — Buildings  in  streets — House 
in  course  of  erection — '*  Front  main  wall  of  building  " 
— *'  On  either  side  thereof  ^^ — •*  Ln  the  same  street^* — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  «.  156 
—Public  Health  {Buildiuys  in  Streets)  Act,  1888  (51 
cfc  52  Vict.  c.  52),  8.  3. — In  considering  which  is  the 
"front  main  wall"  of  a  house  or  building  for  the 
purpose  of  section  3  of  the  Public  Health  (Building 
in  Streets)  Act,  1888,  and  whether  such  house  or 
building  is  '*  on  either  side  of"  or  "in  the  same 
street "  as  a  house  or  building  in  course  of  erection, 
for  the  purpose  of  the  same  section,  all  the  circum- 
stances of  the  case  muat  be  taken  into  consideration. 
The  building  must  be  looked  at  as  a  whole;  its 
character,  its  position,  its  distance  from  the  house 
or  building  which  is  being  erected  or  brought  for- 
ward in  aUoged  contravention  of  section  3,  must  be 
considered;  a  particular  wing  or  other  projection 
must  not  be  selected,  the  front  of  which  is  to  be 
treated  as  the  "  front  main  wall "  which  is  to  give 
the  governing  lino;  nor  ar^  two  buildings  neces- 
sarily "  in  the  same  street "  for  the  purpose  of  the 
section  because  one  faces  on  the  same  road  or  street, 
or  a  continuation  of  the  same  road  or  street,  as  the 
other. — Attorneu'General  v.  Edivards,  cn.D.  ROM.,  J. 
—[1891]  1  Ch.  194  ;  63  L.  T.  639. 

8a.  Demolition  of  unhealthy  dwelling-honse — Notice 
to  owner — Definition  of  *^  owner** — The  Housing  of 
the  Working  Classes  Act,  1890  (53  t«r  54  Vict.  c.  70), 
s.  29,  Form  C,  schedule  4.  —  The  definition  of 
**  o%vner  "  in  Part  II.  of  the  Housing  of  the  Work- 
ing Classes  Act,  1890,  is  that  given  by  section  2  of 
the  Lands  Clauses  Act,  1845  (8  Vict.  c.  18),  as  "  the 
person  or  corporation  entitled  to  sell  or  convey  "  the 
property  in  question,  and  notice  to  such  person  or 
corporation  of  proceedings  for  demolition  under  the 
above  Act  of  1890  is  sufficient,  notwithstanding 
tiiat  the  Form  C.  in  schedule  4  is  drawn  as  applic- 
able to  an  owner  under  the  Public  Health  Act, 
1875,  s.  4 — ^namely,  a  person  in  receipt  of  the  rack- 
rent. — Osborne  v.  Skinners*  Co.,  Q.B.I>.  715. 

9.  Nuisance — Smelting  works — Right  of  local  board 
to  sue  as  owners  of  property  affected — Bight  of  local  board 
to  act  as  f^ilators  in  respect  of  public  nuisance — Public 


Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  334.--A 
local  authority  may  act  as  rdators  m  an  acdon 
brought  by  the  Attorney-General  for  the  purpoK 
of  abating  a  public  nuisance,  and  may  themselfa 
mMnfjLin  au  actiou  for  damages  for  a  nuiMDoe 
affecting  property  of  which  they  are  the  actoil 
owners. 

The  provision  in  section  334  of  the  Public  Halth 
Act,  1875,  that  nothing  in  that  Act  shall  extand  to 
certain  businesses  therein  specified,  exempts  their 
proprietors  only  from  the  liabilities  created  and 
penalties  imposed  by  that  Act,  and  does  not  rdiere 
them  from  liability  for  a  public  nuisance  in  a  suit 
brought  by  the  Attorney-General  for  its  abatement, 
nor  from  their  ordinary  common  law  HabiUty  to  an 
owner  whose  property  is  injuriously  affected  by  it 
—Attorney-General  v.  Logan,  Q.B.v.—{lS9i]  2  a  B. 
100. 

10.  Paving  expenses — Street — Building  used  yirtiji 
as  a  chapel  and  partly  for  secular  purposes— LiMiUi 
of  trustees  as  **  owners** — Public  Health  Act,  1875 
(38  lib  39  Vict.  c.  55),  ss.  4,  150,  151,  257.— The 
defendants  were  the  trustees  of  a  chapel  conastisg 
of  two  floors.  The  upper  floor  was  exdnsiTdiy 
appropriated  to  public  religious  service,  and  tk 
bimding  as  a  wnole  was  registered  as  a  place  of 
religious  worship.  Upon  the  lower  floor  were  & 
lecture-hall  and  other  rooms.  The  lecture-hall  w« 
used  as  a  Sunday-school,  and  as  an  institute,  apd 
for  lectures  and  concerts  in  connection  with  the  in- 
stitute, and  for  other  purjjoses.  The  defendant 
had  no  beneficial  interest  in  the  building.  The 
justices  having  made  an  order  for  the  repay  meat  of 
the  expense  of  paving  the  portion  of  the  street  upoa 
which  the  buil^g  abutted  under  section  150  of  ti* 
Public  Health  Act,  1875, 

Held,  that  the  defendants  were  the  "  ownera"of 
the  building  within  the  meaning  of  section  257,  and 
that  they  were  not  exempt  by  section  151  as  *'  th? 
incumbent  or  minister  of  any  church,  chapd,  or 
place  appropriated  to  public  religious  worship": 
and  that,  therefore,  the  order  was  rightly  made.- 
Hornsea  Local  Board  v.  Brewis,  Q.B.D. — 60  L.  I 
M.  C.  48;  64L.  T.  288. 

11.  Paving  expenses — Street— Recovery  of  expmtt 
— Public  highway — Liability  of  frontagtr—OrdfT  of 
Local  Government  Board  declaring  road  to  be  a  rin^ 
—Public  Health  Ad,  1875  (38  «fe  39  Vict.  c.  ool  «.  4. 
150,  270. — The  appellant  was  summoned  under  sec- 
tion 150  of  the  Public  Health  Act,  1875,  fornco- 
payment  of  expenses  incurred  by  the  rural  authootr 
in  sewering,  paving,  &c.,  a  road  on  which  his  pre- 
mises abutted.  An  order  of  the  Local  Gownmat 
Board,  under  section  276,  had  declared  section  l» 
to  be  in  force  as  to  the  road  in  question,  wiiich  tk 
order  also  declared  to  be  a  street.  The  road  m 
from  a  turnpike  road  to  a  bridge,  where  it  passeu 
into  another  pariah,  and  was  from  that  point  it- 
paired  by  the  local  board  of  that  parish  as  a  high- 
way. It  was  about  900  feet  long.  It  had  on  tie 
south  side  several  houses,  including  the  appeUaot's 
house,  abutting  on  it ;  on  the  north  there  ww 
none  for  785  feet  from  the  turnpike  road.  For  the 
rest  of  its  course  it  was  bounded  on  that  side  by* 
sewage  farm  belonging  to  the  rural  authority,  oi 
which  were  two  building.  It  was  a  public  high- 
way. There  was  no  evidence  of  formal  dedicab« 
of  the  road,  but  there  was  evidence  of  its  use  «  * 
public  highway  since  1835,  and  some  erido* 
before  1835,  but  none  inconsistent  with  ita  hatfflf 
been  then  an  occupation  road  or  footpath.        __ 

The  justices  held  the  order  of  the  Local  Qowm* 
ment  Board  conclusive  that  the  road  was  a  strwi 
and  further  held  that,  although  in  their  opinion  H 


Weekly  Beporter,  Sept.  96, 18D1.] 

1 1 7  Local  Government. 


DIGEST.         Local  Government  (Ireland).     118 


was  not  a  street  in  the  popular  acceptation  of  the 
word,  it  was  a  street  within  the  meaning  of  section 
4  of  the  Public  Health  Act,  1875. 

On  a  case  stated, 

Held,  that  the  justices  were  wrong  in  holding 
ihat  the  order  of  the  Local  Gk>vemment  Board  was 
condusiye  ihat  the  road  was  a  street,  but  that  by 
the  definition  in  section  4  it  was  a  '*  street "  within 
the  meaning  of  section  150,  and  the  appellant  was 
liable. 

Judgment  of  the  Court  of  Appeal  in  Corporation 
of  Fortsmouth  v.  Smith,  13  Q,  B.  D.  184,  and  in 
^frtvett  V.  Local  Board  of  Idle,  W.  N.,  1888,  p.  187, 
followed. 

Re(j,  V.  Buniup,  50  J.  P.  598,  not  followed. — 
Fewwidc  v.  Rural  Sanitary  Authority  of  Croydon 
Union,  Q.B.D.— [1891]  2  Q.  B.  216. 

12.  Rates — Rural  authority — Powers  for  lighting 
district — Order  of  Local  Oovernment  Board — Assess^ 
ment  of  railway  company — Public  Health  Act,  1875 
(38&*39  Vict.c.  55),  ss.  161,  211,  229,  276.— The 
first  paragraph  of  section  161  of  the  PubUc  Health 
Act,  1875,  empowers  an  urban  sanitary  authority 
to  contract  witn  any  person  for  the  supply  of  gas 
or  other  means  of  lighting  the  streets,  markets,  and 
public  buildings  in  Sieir  district,  and  to  provide  the 
necessary  materials.  The  Local  Grovemment  Board 
declared,  by  an  order  under  section  276  of  that  Act, 
that  the  provisions  of  the  first  paragraph  of  section 
161  should  be  in  force  within  certain  portions  of  a 
Tiiral  sanitary  district,  and  invested  the  rural  sani- 
tary authority  with  all  the  powers,  rights,  capacities, 
&c.,  of  an  urban  sanitar}*^  authority  "under  those 
provisions"  within  such  portions  of  the  district. 
The  rural  authority  incurrea  lighting  expenses  under 
this  order,  and  treated  them  as  general  expenses 
Tinder  section  229  of  the  Act.  A  poor  rate  having 
"been  made  to  defray  the  expenses,  a  railway  com- 
pany was  assessed  in  respect  of  the  full  rateable 
-value  of  its  property,  which  consisted  of  land  occu- 
pied and  us^  as  a  railway. 

Held,  that  upon  the  true  construction  of  the  order 
the  rural  authority  was  invested  only  with  the 
power  of  an  urban  authority  to  incur  lighting  ex- 
penses under  the  provisions  of  the  first  paragraph 
of  section  161,  and  not  with  the  rating  powers  ap- 
plicable to  an  urban  authority  under  the  Act ;  that 
the  expenses  were  rightly  treated  as  general  and  not 
as  special  expenses  under  section  229,  and  that  the 
company  was  not  entitled  to  be  rated  under  section 
211  of  the  Act,  and  in  the  proportion  of  one-fourth 
part  only  of  the  rateable  value. 

The  decision  of  the  Court  of  Appeal  (23  Q.  B.  D. 
^56)  afl&rmed. — The  Lancashire  and  Yorkshire  Rail- 
ivay  Co.  V.  Assessment  Committee  of  the  Bolton  Union, 
H.I..  (B.)— 15  App.  Cas.  323;  60  L.  J.  Q.  B.  118; 
63  L.  T.  358. 

13.  **  Street^* — Passage  at  hack  of  houses  —  New 
street— PuUic  Health  AH,  1875  (38  &  39  Vict.  c.  55), 
SB.  4,  157,  subsection  1. — A  passage  planned  to  run 
along  the  backs  of  a  row  of  new  houses  upon  land 
laid  out  for  building,  and  intended  for  access  to 
privies  and  ashpits  b^onging  to  the  several  houses, 
£s  a  new  ''  street ''  within  the  definition  clause,  sec- 
tion 4,  of  the  Public  Health  Act,  1875,  and  is  sub- 
ject to  regulation  by  the  local  sanitary  authority  of 
the  district  under  the  ^wer  given  by  section  157, 
sub-section  1,  of  the  said  Act,  '*  with  respect  to  the 
level,  width,  and  construction  of  new  streets." — 
Reg.  V.  GooU  Local  Board,  Q.B.D.  608--[1891]  2  Q.  B. 
212 ;  64  L.  T.  595. 

14.  Unsound  meat — Possesion  of  unsound  meat  for 
preparation  for  sale  for  food  of  man — Liability  of 
person  in  possession  of  same  to  a  penalty — Public 


Health  Act,  1875  (38  tt  39  Vict.  c.  55),  ss.  116,  117 
— The  respondent,  a  butoher,  had  purchased  and 
had  in  his  possession  meat  for  the  purpose  of  pre- 
paration for  sale,  and  intended  for  the  food  of  man. 
The  meat  was  unsound  and  unfit  for  the  food  of 
man,  and  the  r^ondent  was  so  told  at  the  time  of 
the  purchase,  llie  respondent  had  not  exposed  the 
meat  for  sale. 

Held  (distinguishing  the  case  of  Vinter  v.  Hind, 
31  W.  R.  198,  10  Q.  B.  D.  63),  that  the  respondent, 
in  having  the  imsound  meat  in  his  possession  for  the 
purpose  of  preparation  for  sale  for  the  food  of  man, 
was  guilty  of  an  offence  under  the  117th  section  of 
the  Public  Health  Act,  1875,  although  he  had  not 
exposed  the  unsoimd  meat  for  sale. — Mallinson  v. 
Carr,  Q.B.D.  270— [1891]  1  Q.  B.  48;  60  L.  J.  M.  C. 
34  ;  63  L.  T.  459. 

15.  Unsound  meat — Order  for  destruction — Penalty 
on  itersttn  tft  whom  such  ment  belongs — Exjntsure  for 
sale — Nuisances  Remoi\il  Act,  1863  (26  <f*  27  Vict.  c. 
117),  a.  2. — The  appellant,  a  farmer  in  the  coimtry, 
sent  meat  which  he  know  to  be  imsound  to  a  sales- 
man in  London  for  the  purpose  of  being  sold. 
The  salesman  never  exposed  the  meat  for  sale,  but 
showed  it  to  the  inspector  of  nuisances,  who  took 
it  away  and  obtained  a  justice's  order  for  its  de- 
struction. 

Held,  that,  there  having  been  no  sale  or  exposure 
for  sale,  the  appellant  could  not  be  convicted  under 
section  2  of  flie  Nuisances  Removal  Act,  1863. — 
Barlow  v.  Terrett,  Q.B.D.  640— [1891]  2  Q.  B.  107  ; 
60  L.  J.  M.  C.  104. 

See  also  Poor  Rate,  6 ;  Pbactice  (Appeal),  10. 

LOCAL  GOVERNMENT  (IRELAND)  :— 

1.  Election  of  town  commissioners— Candidate  act- 
ing as  returning  officer — Bis<pialification — Towns  Im- 
provement {Ireland)  Act,  1854  (17  tt  18  Vict.  c.  103). 
— At  an  election  of  town  commissioners  a  candidate 
acted  as  returning  officer,  and  gave  his  casting  vote 
between  two  canmdates  who  had  an  equal  number 
of  votes.  He  was  himself  one  of  the  successful 
candidates,  and  declared  himself  duly  elected. 

Held,  that  the  returning  officer  was  disqualified 
as  a  candidate,  and  a  new  election  must  be  held  for 
his  place,  the  election  of  the  remaining  commis- 
sioners standing  good. — Ex  parte  Mahony,  Q.B.D. 
(Ir.)— 28  L.  R.  Ir.  10. 

2.  Municipal  franchise,  Dublin — Power  of  Collector- 
General  to  make  rate  payable  in  instalments,  and  to 
declare  the  wJiole  rate  payable  on  default  in  payment 
of  first  instalment — Claims  by  weekly  and  monthly 
tenants  to  be  plaeed  on  burgess  roll.  —  Where  the 
Collector-General  of  Dublin  made  and  published  the 
rates  for  the  borough  of  Dublin  for  the  year  1890, 
and,  under  section  51  of  the  Collection  of  Rates 
(Dublin)  Act,  1849  (12  &  13  Vict.  c..91),  declared 
the  same  payable  by  two  instalments,  upon  the  1st 
of  January  and  the  1st  of  June  in  that  year,  and 
declared  that  upon  default  in  pa3rment  of  the  first, 
the  second  or  both  should  forthwith  become  pay- 
able ;  and  weekly  or  monthly  tenants,  whose  first 
inst^ments  of  rates  had  been  jiaid  after  the  1st  of 
January  but  previous  to  the  Ist  of  June  lodged 
claims,  upon  tne  31st  of  May,  to  be  placed  on  the 
burgess  roU  as  rated  occupiers  who  bad  complied 
with  the  requirements  of  the  5  th  section  of  the  12  & 
13  Vict.  c.  85  (requiring  all  rates  to  be  x>ai<l  or 
tendered  which  bad  accrued  previous  to  the  claim 
to  rate  being  made). 

Held,  that  the  pcmnent  of  the  first  (or  January) 
instalment  was  sufficient,  and  that  the  Collector- 
General's  declaration  that  default  in  payment  of  the 
first  instalment  made  the  whole  rate  payable  forth- 
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death  of  the  husband  did  not  make  such  property 
liable. 

Beckett  V.  Tosher,  19  Q.  B.  D.  7,  35  W.  R.  Dig. 
96,  affirmed. — Peltoii  Brothers  v.  Harrison,  O.A.  689 — 
[1891]  2  Q.  B.  422. 

10.  Separate  property — Tort — Joint  action  for  tort 
to  wife — Damages — Married  Women^s  Property  Act, 
1882  (45  ii?r  46  Vict.  c.  75),  s.  1,  sub-section  (2) ;  s.  5. 
— A.  husband  and  wife  brought  an  action  for  per- 
sonal injuries  sustained  by  the  wife.  The  jury 
Awarded  £25  damages  to  the  wife,  and  a  sum  tp  the 
husband  for  his  expenses. 

Held,  that  the  £25  was  the  wife's  separate  pro- 
perty within  the  meaning  of  section  5  of  the  Married 
Women's  Property  Act,  1882,  and  that  a  garnishee 
order  attaching  the  whole  sum  recoyered  in  the 
hands  of  the  plaintiff's  solicitor,  to  answer  a  judg- 
ment debt  of  the  husband,  was  bad. — Beasley  v. 
Boney,  Q.u.D.  415— [1891]  1  Q.  B.  509 ;  60  L.  J. 
Q.  B.  408. 

11.  Settlement — In/ant — Voidable  settlement — Con- 
Jirmation  by  appointment  of  neiv  trustee — Married 

.  Wcmen's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  «. 
\,  sub-section  4. — By  an  ante-nuptial  settlement  the 
wife,  being  then  a  minor,  with  the  sanction  of  her 
^ardian,  purported  to  agree,  and  the  husband 
covenanted  with  the  trustees,  that  as  soon  as  she 
was  twenty-one  she  and  her  husband  would  assign 
a  legacy  to  which  she  would  then  be  entitled  to  &e 
trustees  upon  the  trusts  of  the  settlement,  and  the 
husband  and  wife  covenanted  to  settle  the  wife's 
after-acquired  property.  The  legacy  was  not  as- 
signed to  the  trustees  after  the  wife  came  of  age, 
but  she  and  her  husband  by  deed  appointed  a  new 
•trustee  of  the  settlement  under  the  power  therein 
contained. 

Held,  that  the  mere  appointment  of  a  new  trustee 
l)y  the  wife  could  not  be  treated  as  expressing  an 
intention  by  her  to  confirm  the  settlement,  and  that 
the  wife  was  therefore  entitled  to  repudiate  the 
jsettlement. — Haywood  v.  Tidy,  CH.D.  kek.,  j. — 63 
L.  T.  679. 

12.  Tenant  in  tail — Acknoicledgment  by — Base  fee — 
Concurrence  of  huslmud — Fines  and  Recoveries  Act  (3 
&  4  Will  4,  c.  74),  ss.  1,  15,  19,  40,  "11— Married 
Women's  PropeHy  Act,  1882  (45  &  46  Vict.  c.  75),  s. 
1,  sub-section  1 ;  s.  2. — By  an  indenture  dated  in 
1884,  duly  enrolled,  two  ladies,  then  spinsters  and 
tenants  in  tail  in  remainder,  barred  their  estates 
tail  and  conveyed  certain  lands  to  S.  for  the  base 
fee  thereby  created.  The  two  ladies  afterwards 
married  after  the  commencement  of  the  Married 
Women's  Property  Act,  1882.  Subsequently  to 
their  marriages  the  protector  of  the  settlement  died, 
and  the  base  fee  fell  into  possession.  The  two  ladies 
then  executed  a  deed,  imacknowledged  and  without 
the  concurrence  of  their  husbands,  for  the  puipose 
of  enlarging  the  base  fee  into  a  fee  simple  absolute. 

Held,  that  the  deed  was  effectual  to  pass  the  fee 
simple  absolute.  —  In  re  Drummond  and  Davies* 
Contract,  CH.D.  cm.,  j.  445— [1891]  1  Ch.  524;  60 
L.  J.  Ch.  258  ;  64  L.  T.  246. 

See  also  Administratiox,  5 ;  Contract,  2 ; 
ExEcuTOE,  3 ;  Indemnity  ;  Innkeeper,  1 ;  Pro- 
bate, 17;  Undue  Influence;  Will,  33. 

MASTEK  and  SERVANT  :— 

1.  Action  for  continuing  to  employ  servant  after 
notice  of  prior  contract. — An  action  will  lie  against 
a  person  who  continues  to  employ  the  servant  of 
another  after  notice  of  a  prior  contract  of  service, 
and  this  doctrine  applies  where  the  relation  is  tiiat 
of  employer  and  employed,  and  not  that  of  master  ^ 


and  servant. — Be  Francesco  v.  Barnum  (2),  ch.d. 
FRY,  L.J.— 63  L.  T.  514. 

2.  Conspiracy  ami  Protection  of  Property  Ad,  1875 
(38  &  39  Vict.  c.  86),  s.  IG—Exemittion  of  seame» 
from  application  of  Act — Offences  rommitkd  vpo% 
seamen  not  exempt. — The  delegate  of  a  Firemen  aod 
Seamen's  Union,  upon  being  summoned  under  the 
Conspiracy  Act,  1875,  s.  7,  for  intimidating  a  set- 
man  from  joining  a  ship,  objected  that,  the  prose- 
cutor being  a  seaman,  tiie  provisions  of  the  Act 
were,  by  section  16,  not  to  apply  to  seamen. 

Held,  on  case  stated  by  the  justices,  that  section 
16  did  not  apply  to  cases  where  offences  dealt  with 
by  the  Act  of  1875  were  committed  on  seamen,  and 
that  the  objection  could  not  be  upheld. — Kennedy 
V.  Cowie,  Q.B.D.  686— [1891]  1  Q.  B.  771 ;  64  L.  T. 
598. 

3.  *  *  Dispute  " — Justices — Jurisdiction — 5i>  inofM 
limitation  und'r  Jer vis's  Act  {1\  &  12  Vict.  c.  43]iicC 
applicable — Employers  and  Wttrk-meH  Act,  1875  (^ 
&  39  Vict.  c.  90),  8.  4.— By  the  Employers  and 
Workmen  Act,  1875,  s.  4,  **  A  dispute  under  tUs 
Act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary  juiis- 
diction,  and  such  court,  for  the  purpose  of  tins 
Act,  shall  be  deemed  to  be  a  court  of  civil  jurisdic- 
tion." 

Held,  that  the  word  "  dispute  "  is  not  limited  to 
strictly  legal  causes  of  action;  following  ClemsoH  t. 
Hubbard,  24  W.  E.  312,  1  Ex.  D.  179. 

Held,  further,  that  the  time  for  bringing  a  cdm- 
plaint  under  the  above  Act  before  the  court  was 
not  limited  to  six  months  from  the  time  when  socii 
complaint  arose  within  the  terms  of  section  11  of  the 
Summary  Jurisdiction  Act,  1848,  nor  did  that  Act 
apply  to  a  court  of  summary  jurisdiction  sitting  under 
the  Employers  and  Workmen  Act,  1875,  aa  a  couzt  of 
civil  jurisdiction. — Charles  v.  Mortgagees  ofPlymoidk 
Waterworks,  Q.B.D.  122—60  L.  J.  M.  C.  22;  64 
L.  T.  466. 

4.  Employers*  Liahility  Act,  1880  (43  «C-  44  Vid. 
c.  42) — Negligence — Machinery — Defect  in  conditim^ 
of — Workman's  knowledge  of  defect — ^Volenti  nan 
fit  injuria — Nonsuit. — B.,  a  workman,  whose  duty 
it  was  to  attend  to  and  work  at  a  machine  wiaek 
was  defective,  and  of  which  defect  he  had  know- 
ledge, continued  to  work  at  the  machine,  notwitii- 
standing  the  master's  refusal  to  repair  it  when  the 
defect  was  brought  to  his  notice  by  the  workman. 

In  consequence  of  the  defect  B.  was  obliged  to 
step  upon  the  **  bed  "  or  plate  of  the  machine  to 
adjust  part  of  it,  and,  whust  doing  so,  received  in- 
juries. 

In  an  action  to  recover  compensation  for  sack 
injuries  the  county  court  judge  nonsuited  the  plain- 
tiff because  he  continued  to  work  a  machine  which 
he  knew  to  be  in  a  defective  condition. 

Held,  that  the  plaintiff's  knowledge  of  the  defect 
did  not  amount  to  that  thorough  comprehension  of 
the  risk  incurred  which  alone  would  have  justified 
the  withdrawal  of  the  case  from  the  jury. — BrotAe 
V.  Ramsden,  Q.B.D.— 63  L.  T,  287. 

5.  Wages  paid  to  railway  porter — Deduttiuu.  /W 
sick  fund— Truck  Act,  1831  (1  <£r  2  Will.  4,  c.  37),  «. 
1-3,  23— TrMc/j  Act,  1887  (50tfc  51  Vict.  c.  46),— The 
plaintiff,  a  railway  porter,  sued  his  employexs,  a 
railway  company,  for  deductions  made  from  his 
wages  applied  as  contributions  to  a  sick  fund  under 
the  terms  of  a  written  agreement  signed  by  him, 
the  amount  of  such  deductions  being  shown  by  tlir 
defendants  to  have  been,  in  fact,  expended  in  medi- 
cal relief  to  the  plaintiff  and  hia  wife. 

Held,  that  a  contract  for  deductions  to  be  aippiM 
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for  medical  relief  waa  not  in  contravention  01  the 
Truck  Act,  1831,  and  the  amending  Act  of  1887, 
but  came  within  the  contracts  legimzed  for  excep- 
tional purposes  imder  section  23  of  the  Truck  Act, 
1831,  and  that  the  permissory  provisions  of  section 
23  must  be  read  on  to  the  prohibitory  provisions  of 
the  amending  Act  of  1887. 

Qucercy  whether  a  railway  porter  came  within  the 
term  *'a  person  engaged  m  manual  labour." — 
Lamb  v.  Great  Northern  Railway  Co.^  Q.B.D.  475 — 
[1891]  2  Q.  B.  281 ;  60  L.  J.  Q.  B.  489. 

6.  "  Workman''  —  "Manual  labour'*  —  Grocer's 
assistant  —  Ei^^ployers  and  Workn\en  Act,  1875 
(38  tfc  39  Vict  c.  90),  «.  10. — A  person  was  employed 
as  an  assistant  in  a  grocer's  shop,  his  duties  beme 
to  serve  customers,  to  make  up  parcels  of  goods,  and 
to  carry  them  to  a  cart  at  the  shop  door,  and  occa- 
sionally to  assist  in  bringing  up  heavier  goods  from 
the  cellar  to  the  shop. 

Held,  by  Orantham,  J.  (A.  L.  Smith,  J.,  dissent- 
ing), that  he  was  a  workman  within  the  definition 
in  section  10  of  the  Employers  and  Workmen  Act, 
1875. — Bound  v.  Lawrence,  Q.B.D.  457—60  L.  J.  M.  C. 
137;    64Ii.  T.  470. 

7.  **  M^arkman  " — **  Otherwise  engaged  in  manual 
labour  " — Guard  of  a  goods  train — Truck  Amendment 
Act,  1887  (50  rfr  51  Vict.  c.  46)— Employers  and 
Workmen  Ad,  1875  (38  &  39  Vict.  c.  90),  s.  10.— 
The  plaintiff  was  in  tne  employment  of  a  railway 
company  as  guard  of  a  goods  train.  His  main 
duty  was  to  guard  and  conduct  the  train  and  to 
marshal!  the  trucks;  but  it  was  also  part  of  his 
duty  at  times  to  assist  in  coupling  and  imcoupling 
Uie  trucks,  and  in  unloading  them. 

Held,  that  he  was  not  a  *'  workman  *'  as  defined 
by  section  10  of  the  Employers  and  Workmen  Act, 
1875,  and  was  not,  therefore,  a  person  to  whom 
the  provisions  of  the  Truck  Acts  (1  &  2  Will.  4,  c. 
37  and  50  &  51  Vict.  c.  46)  applied.— ffwn*  v.  Great 
NoHhem  Hail  way  Co.,  Q.B.J).— [1891]  1  Q.  B.  601 ; 
60  L.  J.  a  B.  216 ;  64  L.  T.  418. 

See  also  False  Imprisonment;  Poor  Law 
(Ireland),  2 ;  SEDrcrioN. 

MERCHANDISE     MASKS    ACT.  —  See   Trade- 
mark, 2. 

MEESEY  NAVIGATION.— See  Ship,  21. 

METEOPOLIS  MANAGEMENT  ACTS  :— 

1.  Building — "  Adjoining  owner  "  —  Tenement — 
Notice  by  building  owner  —  Injunction  —  Separate 
tenements — Metropolitan  Building  Act,  1855  (18  d'  19 
Vict.  c.  122),  ss;  3,  82,  85,  sub-section  1.— A  tenant 
in  possession  of  part  of  a  house  under  an  agreement 
for  a  ffreater  interest  than  an  interest  from  year  to 
year  is  an  '*  adjoining  owner"  within  section  82 
of  the  Metropolitan  Suildin^  Act,  1855,  and  is, 
therefore,  entitled,  under  section  85,  sub-section  (1), 
to  three  months'  notice  from  the  building  owner  of 
any  intended  alteration  to  a  party  structure. 

Cowen  V.  Phillips,  11  W.  E.  706.  33  Beav.  18, 
followed.— ^iWtwflrAamv.  Wood,  CH.D.  CHI.,  J.  282— 
[1891]  1  Ch.  51 ;  60  L.  J.  Ch.  232 ;  64  L.  T.  46. 

2.  Line  of  hnldings — Metropolitan  Building  Ads 
'     —Metropolitan  Building  Ad,  1855  (18  dfe  19  Vid.  c. 

122),  s.  26— General  Paving  {Mdropolis)  Ad,  1817 
(57  Geo,  3,  c.  xxix.),  s.  72 — Mdropolis  Management 
Ad,  1865  (18  <fe  19  Vid.  c.  120),  s.  lid—Street— Pro- 
jedions — Pilaster  encroaching  on  public  footway. — By 
57  Geo.  3,  c.  xxix.  (Michael  Angelo  Taylor's  Act), 
>•  72,  power  is  given  to  the  x>er8oiis  having  the 
control  of  the  pavements  of  streets  in  the  metro- 
polis to  regulate  or  remove  all  projections  from  ti^® 
fronts  of  the  houses  which  in  their  jiidg^j^^  are 


inconvenient  or  incommodious  to  passengers  along 
the  footway,  and  a  penalty  of  not  less  than  forty 
shillings  nor  exceeding  five  pounds  is  imposed  upon 
any  owner  or  occupier  who  does  not  immediately 
remove  any  such  projection  after  notice  to  do  so. 

By  section  119  of  the  Metropolis  Management  Act, 
1855  (19  &  19  Vict.  c.  120),  it  is  enacted  that  if  any 
projections  placed  in  front  of  any  house  after  the 
commencement  of  the  Act  shall  be  an  annoyance  in 
consequence  of  the  same  rendering  less  conimodious 
the  passage  along  any  street,  the  vestry  may  give 
notice  to  the  owner  or  occupier  to  remove  such  pro- 
jection, and  that  if  he  shall  neglect  within  fourteen 
days  after  the  service  of  such  notice  upon  him  to 
remove  such  projection  he  shall  forfeit  a  sum  not 
exceeding  five  pounds,  and  a  further  sum  not  ex- 
ceeding forty  shillings  for  every  day  during  which 
the  projection  continues  after  the  date  of  his  con- 
viction. 

By  section  26  of  the  Metropolitan  Building  Act, 
1855  (18  &  19  Vict.  c.  122),  "thefollowmg  rules 
shall  be  observed  as  to  projections  .  .  .  (2)  Li 
any  street  or  alley  of  a  width  greater  than  thirty 
feet  any  shop  front  may  project  ten  inches  and  no 
more.  (5)  Except  in  so  far  as  is  permitted  by  this 
section  in  the  case  of  shop  fronts,  and  with  the 
exception  of  .  .  .  cornices  .  .  .  and  other 
like  architectural  decorations,  no  projection  from 
any  building  shall  extend  beyond  the  general  line 
of  fronts  in  any  street  except  with  the  permission 
of  the  Metropontan  Board  of  Works." 

The  appel&nt  built  upon  the  side  of  a  public 
street,  wmch  was  of  a  width  greater  than  thirty 
feet,  certain  shops  upon  ground  of  which  he  was 
lessee,  and  erected  against  the  fronts  of  the  shops 
certain  pilasters  which  projected  into  the  street 
beyond  the  general  building  line  to  the  extent  of 
nine  inches  of  the  footway.  The  respondents 
passed  a  resolution  declaring  the  pilasters  to  be  in- 
convenient and  incommodious  to  passengers  along 
the  footway,  and  served  the  appellant  with  a  notice 
to  remove  them  forthwith,  and  upon  his  neglecting 
to  comply  with  the  notice  took  out  a  summons 
against  him  under  section  72  of  Michael  Angelo 
Taylor's  Act.  The  magistrates  convicted  the  appel- 
lant. 

Held,  that  the  conviction  must  be  quashed  on  the 
grounds : — 

(1)  That  section  119  of  the  Metropolis  Manage- 
ment Act,  1855,  was  inconsistent  with  and  impliedly 
repealed  section  72  of  Michael  Angelo  Taylor^i 
Act,  and  that  oonsequentlv,  assuming  ^e  projections 
in  question  were  unlawful,  the  proceedings  had  been 
taken  under  the  wrong  Act. 

(2)  That  the  projections  in  question  were  not  un- 
lawful, for  that  section  26  of  the  Metropolitan 
Building  Act,  1855,  authorized  projections  beyond 
the  general  building  line  (to  the  limited  extent  therein 
specified)  whatever  the  position  of  the  building  line 
might  be,  and  not  only  where,  the  building  line 
being  set  back  from  the  street,  the  projections  were 
capable  of  being  made  on  private  land. 

vestry  of  St.  Mary,  Islington  v.  Goodman,  23  Q. 
B.  D.  154,  overruled. — Fortescue  v.  Vestry  of  St. 
Matthew,  Bdhnal  Green,  Q.B.D.— [1891]  2  Q.  B.  170. 

3.  Paving  expenses — New  street — Liability  for  eX" 
pense  of  paving — "  Owner"  of  land — Land  vested  in 
Ecdesiadical  Commissioners  for  purposes  of  Church 
Building  Ads — Site  of  a  church — Pari  left  uncon^ 
secrated — Divesting — Church  Building  Acts — 58  Geo. 
3,  c.  45,  s.  33—59  Geo.  3,  c.  134,  s.  34—3  Geo.  4,  c. 
72,  s.  34—8  cfe  9  Vid.  c.  70,  s.  l^— Mdropolis  Local 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  ss.  105, 
260— Mdropolis  Local  Management  Ad,  1862  (25  <fe 

26  Vid.  c.  102),  s.  77. ^Where  land  has  been  con- 
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veycd  to  the  Ecclesiastical  Commissioners  for  the 
purposes  of  the  Church  Building  Acts  as  a  site  for 
a  new  church,  and  a  church  has  been  built  on  part 
of  such  land,  the  effect  of  the  consecration  of  the 
church  and  part  of  such  land  is  to  vest  the  whole 
of  the  land  conveyed  in  the  incumbent  for  the  time 
being  of  such  church,  under  8  &  9  Vict.  c.  70,  s.  13. 
The  commissioners,  therefore,  are  not  liable  to  con- 
tribute to  the  expenses  of  paving  a  new  street  upon 
which  the  unconsecrated  part  of  such  land  abuts, 
as  "owners"  of  such  unconsecrated  land  within 
the  meaning  of  the  Metropolis  Local  Management 
Acts,  1855  and  1862. — Flumstead  District  Board  of 
Works  V.  Ecclesiastical  Commissioners  for  Emjlandt 
Q.B.D.  700— [1891]  2  a  B.  361 ;  64  L.  T.  830. 

4.  ^* Refuse  of  trade^  mannfadure,  or  business^* — 
Bemoval  of  ashes — Vestry — Metropolis  Local  Manage^ 
ment  Act',  1855  (18  (fc  19  Vict.  c.  120),  ss.  125,  128.— 
Clinkers  produced  in  the  furnaces  of  certain  boilers 
in  an  hotel,  and  used  to  generate  steam  for  supply- 
ing power  for  the  electric  lighting  of  the  hotw,  for 
the  heating  of  the  public  rooms,  and  for  other 
purposes,  are  not  **  refuse  of  a  trade,  manufacture, 
or  business  "  within  section  128  of  the  Metropolis 
Local  Management  Act,  1855,  so  as  to  entitle  the 
vestry  to  demand  payment  for  their  removal. 

Per  Lord  Esher,  M.R.,  and  Lopes,  L.J. — Oay  v. 
Cadbyy  2  C.  P.  D.  391,  25  W.  R.  Dig.  156,  dissented 
from. — St,  Martinis  Vestry  v.  Gordon,  C.A.  295 — 
[1891]  1  Q.  B.  61 ;  60  L.  J.  M.  C.  37 ;  64  L.  T.  243. 

5.  Street  traffic — Unloading  coke  during  prohibited 
hours— Traffic  Regulation  {Metropolis)  Act,  1867  (30 
&  31  Vict.  c.  134),  s.  15.— Section  15  of  the  Traffic 
Regulation  (Metropolis)  Act,  1867,  prohibits  the 
loading  or  unloadmg  of  coal  on  or  across  any 
footway  during  certain  hours. 

Held,  that  a  person  who  had  unloaded  coke  on  a 
footway  during  the  prohibited  hours  was  not  guilty 
of  an  offence  under  this  section. — Fletcher  v.  Fields  j 
Q.B.D.  655— [1891]  1  Q.  B.  790;  60  L.  J.  M.  C.  102; 
64  L.  T.  472. 

6.  Streets — Closing  of  passage  by  justices — Inter- 
pretation of  statute — 57  Geo,  3,  c,  xxix,,  s.  79  {local 
and  personal)  {Michael  Angelo  Taylor'* s  Act), — At  a 
special  session  of  iustices  held  under  section  79  of 
57  Geo.  3,  c.  xxix.  (local  and  personal),  an  application 
for  an  order  to  dose  a  certain  passage  was  refused 
solely  on  the  ground  that  there  was  no  jurisdiction 
to  make  the  order,  because  it  did  not  appear  that 
the  passage  was  in  fact  "  a  harbour  or  receptacle 
for  filth  and  rubbish*'  within  the  meaning  of  the 
preamble  to  the  said  section. 

Held,  that  the  construction  put  upon  the  section 
by  the  justices  was  erroneous,  for  its  meaning  was 
to  give  them  jurisdiction  if  the  passage  was  Likely 
to,  or  might  possibly  become,  a  harbour  or  recep- 
tacle for  filth  and  rubbish. — Reg*  v.  Cloete,  Q.B.D. — 
64  L.  T.  90. 

7.  Vestry — Election  of  vestryman — Qualification-^ 
Occupation  of  dub  premises  as  secretary — Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict.  c.  120), 
&.  6. — The  qualification  of  a  candidate  for  the  office 
of  a  vestryman  was  that  he  was  rated  in  respect  of 
the  house  in  which  he  resided  at  £19  per  annum, 
and  that  he  was  rated  jointly  with  another  person 
in  respect  of  the  premises  of  a  certain  club,  of  which 
he  was  secretary,  at  £55  per  annum.  The  qualifi- 
cation required  for  the  particular  parish  under  sec- 
tion 6  of  the  Metropolis  Local  Management  Act, 
1855,  was  the  being  rated  upon  a  rental  exceeding 
£25  per  annum  in  respect  of  the  occupation  of 
premises  within  the  paruh. 

Held  (affirming  the  decision  of  the  Queen's  Bench 


Division,  39  W.  B.  8),  that,  since  he  was  not  in  {he 
occupation  of  the  dub,  his  qualification  was  innf- 
hdent.— Reg.  v.  Soutter,  C.A.  65— [1891]  1  a  B.  57; 
60  L.  J.  a  B.  71 ;  64  L.  T.  40. 

See  also  Negliqexce,  3. 

MINE:— 

1.  Gold  mine — Gold  found  with  other  mciaU— 
Rights  of  Crown — Licence  to  work — 1  W.  &  M.  c  30, 
ss.  2,  4—5  W.  <Sh  M.  c.  6,  ss.  2,  3.— A  mine  not 
worked  or  worth  working  except  as  a  gold  mine, 
though  containing  a  certain  ^antity  of  copper, 
tin,  iron,  or  lead,  is  not  a  *^mine  of  copper,  tin, 
iron,  or  lead  "  within  the  meaning  of  the  Act  1 W. 
&  M.  c.  30,  or  (therefore)  a  "  mine  .  .  .  where- 
in any  ore  •  .  .  is  .  .  .  found  ...  in 
which  there  is  copper,  tin,  iron,  or  lead  ^*  within  the 
meaning  of  the  Act  5  W.  &  M.  c.  6  (which  two 
expressions — the  latter  Act  being  explanatory  of 
the  former — must  be  taken  to  mean  the  sune 
thing). ,  Such  a  mine  is  a  gold  mine,  and  con- 
sequently, being  in  the  United  Kingdom,  a  royal 
mine,  and  caimot  be  worked  without  a  licence  inm 
the  Crown. 

The  effect  of  section  3  of  5  "W.  &  M.  c.  6  is  to 
authorize  the  owners  of  copper,  tin,  iron,  or  lead 
mines — that  is,  mines  worked  for,  and  deriving  ihfsi 
profit  mainly  from,  copper,  tin,  iron,  or  lead— to 
work  them  as  such,  though  they  contain  also  gold 
or  silver;  the  rights  of  the  Crown  being  proterfed 
by  giving  it  an  option  to  take  the  ore  contaiimtg 
gold  or  silver  at  certain  fixed  prices,  but  so  that,  3 
the  Crown  does  not  choose  so  to  take  the  ore,  tb 
owners. may  dispose  of  it  for  their  own  henefit 
But  that  section  does  not  mean  that,  wherever  then 
is  any  one  or  more  of  the  four  named  base  mitals 
associated  with  gold  or  silver  in  a  mine,  and  witii- 
out  reference  to  the  question  whether  or  not  ^ 
mine  is  worth  working  for  such  base  metal,  the 
owner  is  to  be  entitled  to  the  gold  or  silver  in  cut 
the  Crown  does  not  exercise  its  option  of  taking  the 
mixed  ore  at  the  statutory  price. 

Decision  of  North,  J.  (39  W.  B.  169),  affirmfid.- 
Attomey-General  v.  Morgan,  C.A.  324— [1891]  1  Ch. 
432;  60  L.  J.  Ch.  126;  64  L.  T.  402. 

•  2.  Offences—**  Working  shaft  " — Guides— MMi- 
ferous  Mines  Regulation  Act,  1872  (35  «£r  36  Fid,c. 
77),  s.  23,  sub-section  10,— By  section  23,  sub-section 
10,  of  the  Metalliferous  Mines  Begulation  M 
1872,  "  every  working  shaft  in  which  persons  «R 
raised  "  shall,  under  certain  specified  drcumstanco, 
be  provided  with  guides,  and  persons  contraveauBg 
the  provisions  of  the  section  are  made  liable  to  a 
penalty. 

The  shaft  of  a  lead  mine  was  completed,  and  i 
tunnel  driven  from  the  bottom  of  it  for  the  purpc« 
of  arriving  at  the  ore,  but  no  ore  had  been  gottat 
The  men  employed  in  the  mine  were  drawn  np  the 
shaft  in  a  bucket  unprovided  with  guides. 

Held,  that  the  shaft  was  a  "working  shaft "^ 
within  the  meaning  of  section  23,  sub-section  10, 
and,  therefore,  that  the  owners  of  the  mine  wtit 
liable  to  be  convicted  of  an  offence  against  OaX 
section. — Foster  v.  North  Ilendre  Mining  Co.,  O-BJ). 
—[1891]  1  Q.  B.  71 ;  60  L.  J.  M.  C.  6 ;  63  L.  T. 
458. 

3.  Wages — Payment  by  weight  of  mineral—'*  Acbai 
weight  gotten  of  mineral  contracted  to  he  gotten  "— Ow 
Mines  RegukUion  Act,  1872  (35  <fe  36  Vict,  c  76). 
s.  17.— -By  sub-section  1  of  section  12  of  the  Coal 
Mines  Begulation  Act,  1887:  **When  the  amomit 
of  wages  paid  to  any  of  the  persons  employed  in  a 
mine  depends  on  the  amoimt  of  minerals  gotten  Ij 
them,  those  persons  shall  be  paid  according  to  tw 
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actual  weight  gotten  by  them  of  the  mineral  con- 
tracted to  be  gotten ;  .  .  .  provided  that 
nothing  in  the  section  shall  predude  the  owner, 
agent,  or  manager  of  the  mine  from  agreeing  with 
the  persons  employed  in  the  mine  that  reductions 
shall  be  made  in  respect  of  stones  or  substances 
other  than  the  mineral  contracted  to  be  gotten 
which  shall  be  sent  out  of  the  mine  with  the 
mineral  contracted  to  be  gotten." 
The  plaintiffs  were  employed  in  the  defendants' 

-  <K>llierie8  to  cut  large  coat,  at  wages  which  depended 
on  the  weight  gotten.    The  coal  raised  was  screened 

_  ^  at  the  pit's  mouth,  and  the  defendants  made  deduc- 
tions from,  the  plaintiffs'  wages  in  respect  of  the 
smaU  coal  whidi  it  was  found  to  contain.  The 
plaintiffs  sued  the  defendants  for  the  amoimts  so 
deducted. 

Held,  that  the  case  of  Netherseal  Colliery  Co,  v. 
Bourne,  14  App.  Cas.  228,  under  the  Coal  Mines 
Begulation  Act,  1872,  applied ;  that  the  deductions 
were  illegal  under  section  12,  sub-section  1,  of  the 
Coal  Mines  Regulation  Act,  1887;  and  that  the 
plaintiffs  were  therefore  entitled  to  recover. — Brace 
V.  Abercarn  Colliery  Co,;  Huggins  v.  London  and 
AS<nUh  Wales  Colliery  Co,,  Q.B.D.— [1891]  1  a  B. 
496;  64L.  T.  419. 

See  also  Boiler;  Fee  Farm  Grant;  Interest, 
1;  Waterworks,  1. 

mSEEPRESENTATION.  —  See   Company  (Pros- 
pectus), 12—15. 

MORTGAGE  :— 

1.  Absolute  conveyance — Admisaihility  of  evidence 
to  contradict  terms  of  tJie  deed, — ^Where  the  appellant 
had  deposited  with  the  respondent  bank  ma  title 
deeds  to  certain  property  in  order  to  secure  a  cash 
credit,  and  afterwards  executed  an  absolute  convey- 
ance thereof  to  the  bank  in  pursuance  of  an  agree- 
ment recited  therein  to  the  effect  that  the  price  paid 
^should  be  by  deducting  £400  from  the  amount  due, 

Held,  that,  although  collateral  evidence  was  ad- 
missible to  show  that,  notwithstanding  the  plain 
terms  of  the  deed,  the  relationship  of  mortgagee 
and  mortgagor  still  subsisted  between  the  parties, 
yet  in  this  case  it  was  wholly  insufBcient  to  over- 
come the  presumption  that  the  deed  of  conveyance 
truly  stated  the  transaction. — Barton  and  Bank  of 
New  South  Wales,  P.c— 15  App.  Cas.  379. 

2.  Foreclosure — Oj>ening  accounts — Order  absolute 
— Discharge  of  receiver — Rents  not  accounted  for  by 
receiver — Application  to  re-open  foreclosure  and  for 
further  account, — Some  months  after  the  usual 
order  for  foreclosure  absolute  had  been  made  in 
favour  of  first  mortgagees  against  the  mortgagor 
and  second  mortgagees,  and  after  the  first  mort- 
gagees acting  yxpon  that  order  had  actually  sold 
portions  of  the  mortgaged  property,  the  mortgagor 
discovered  that  the  receiver  had  omitted  from  his 
accounts  certain  rents  which  he  had  received. 

The  mortgagor  accordingly  moved  that  the 
foreclosure  might  be  re-opened ;  and  that  the 
first  mortgagees  might  be  restrained  from  parting 
with  the  legal  estate  of  the  mortgaged  property. 

Held,  that  there  was  no  evidence  that  the  first 
mortgagees  had  received  any  of  the  rents  for  which 
the  receiver  had  not  accounted,  and  there  was  no 
reason  why  the  foreclosure  should  be  re-opened 
merely  because  the  receiver,  who  was  not  the  agent 
of  the  first  mortgagees  for  all  piurposes,  but  was  an 
officer  of  the  court,  had  made  a  mistake  which  the 
mortgagor  had  not  discovered  before  it  was  too 
late;  that  the  case  did  not  come  within  tbe 
authority  of  Jenner-Fust  v.  Needham,  32  Ch,  !>• 
582,  bb  L.  T»  N,  S.  37 ;  and  that,  therefore,  t^^® 


motion  failed. — Ingham  v.  Sutherland,  ch.d.  kek., 
J.— 63  L.  T.  614. 

3.  Foreclosure — Order  absolute — Diredioyi  for  de- 
livery of  possession — Form  of  order — Ide7itification 
of  property — Writ  of  possession — Rules  of  Supreme 
Court,  1883,  ord,  47,  rr,  1,  2 — Appendix  H,,  Forms 
7a,  8. — An  order  for  the  delivery  of  possession  of 
mortgaged  property  by  the  mortgagor  to  the  mort* 
gagee,  forming  part  of  a  judgment  for  foreclosure 
absolute,  ought  to  contaon  a  description  of  the 
property  as  set  forth  in  the  mortgage  deed,  in  order 
that  the  writ  of  possession  may  be  filled  up  in  such 
a  way  as  to  enable  the  sheriff  to  identify  the 
property  of  which  ho  is  directed  to  deliver  po88e8-> 
sion.— T/iynnc  v.  Sari,  CH.D.  NOR.,  J. — [1891J  2  Ch. 
79;  60  L.  J.  Ch.  590 ;  64  L.  T.  781. 

4.  Foreclosure — Order  absolute — Evidence  of  non- 
paymejit  of  mortgage  moneys, — Upon  a  motion  for 
a  final  order  of  foreclosure,  an  affidavit  made  on 
the  20th  of  February  last  by  J.  D.,  one  of  two 
joint  mortgagees,  and  by  James  S.,  was  tendered 
in  evidence.  John  S.,  the  other  mortgagee,  had  in 
1874  gone  to  reside  in  New  Zealand,  and  had 
granted  James  S.  a  power  of  attorney  to  act  for 
him  in  the  matter  of  the  mortgage.  Under  the 
authority  of  this  power,  and  under  power  of 
attorney  granted  by  J.  D.,  James  S.  had  attended 
on  the  31st  of  January  last  to  receive  payment  of 
the  mortgage  moneys. 

The  affidavit  stated  that  John  S.  was  still  in  New 
Zealand ;  that  default  had  been  made  in  payment 
of  the  mortgage  moneys ;  and  that  the  whole  of 
this  sum  remained  due  to  the  mortgagees. 

Held,  that  the  affidavit  was  not  sufficient,  and 
that  more  recent  evidence  must  be  adduced. 

At  the  subsequent  hearing  of  the  motion  an  affi- 
davit made  bv  James  S.  alone  on  the  21st  of  March 
last  was  produced.  In  this  James  S.  stated  that 
John  S.  was  still  residing  in  New  Zealand,  that 
J.  D.  was  away  from  his  home  in  Derbyshire,  and 
that  his  whereabouts  was  unknown,  and  that  to 
the  best  of  his  knowledge  the  mortgage  moneys 
remained  unpaid. 

Held,  that  an  affidavit  made  by  James  S.  alone 
was  insufficient. — Docksey  v.  Else,  ch.d.  nor.,  J. — 
64  L.  T,  256. 

5.  Foreclosure — Parties — DecUh  of  mortgagor  insol- 
vent and  without  a  personal  representative  before  the 
time  limited  for  redemption — Representative  for 
purposes  of  action, — An  order  for  foreclosure  was 
obtained  in  a  foreclosure  action,  but  the  defendant 
mortgagor  died  insolvent  before  the  expiration  of 
the  period  limited  for  redemption  of  the  mortgaged 
property.  There  was  no  personal  representative  of 
his  estate,  and  an  order  was  made  appointing  one 
of  his  next  of  Idn  to  represent  his  estate  for  the 
purposes  of  the  action. 

Held,  on  a  motion  for  foreclosure  absolute,  that 
no  order  would  be  made  in  the  absence  of  a  pro- 
perly-constituted representative  of  the  mortgagor's 
estate. — Aylward  v.  Lewis,  CH.D.  NOR.,  J.  552 — 
[1891]  2  Ch.  81 ;  64  L.  T.  250. 

6.  Foreclosure — Parties — Plaintiff  joined  as  co- 
defendant — Trustees  of  mortgagor — Representation  of 
cestuis  que  trust. — In  a  foreclosure  action  by  a  first 
mortgagee  against  the  second,  third,  and  fourth 
mortgagees,  and  the  executors  and  trustees  of  the 
will  of  the  mortgagor,  the  plaintiff  was  also  joined 
as  a  defendant,  as  one  of  the  second  mortgagees. 
The  persons  interested  imder  the  will  of  the  mort- 
gagor were  not  made  parties  to  the  action. 

Held,  that  a  man  could  not  be  both  plaintiff  and 
defendant  in  an  action,  and  that  the  wnt  and  plead- 
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ings  must  be  amended  by  stiildng  out  the  name  of 
theplaintiff  as  a  co-defendant. 

Held,  that  the  cestuis  que  trust  under  the  will 
were  not  sufficiently  represented  by  the  trustees,  and 
that  judgment  for  foreclosure  could  not  be  given  in 
their  absence. 

Held,  that  the  cestuis  que  trust  were  sufficiently 
represented  by  the  trustees  for  the  purpose  of  taking 
the  accounts  as  against  the  mortgagees. — Wavell  v. 
Mitchell,  CH.D.  KEK.,  J. — 64  L.  T.  560. 

7.  Foreclosure — Subsequent  sale  to  2>erson  entitled  to 
redeem — Opening  of  foreclosure  decree, — After  a 
decree  for  foreclosure  one  of  the  defendants  in  the 
action  purchased  the  lands  from  the  executors  and 
trustees  of  the  mortgagee,  who  had  died  subsequent 
to  the  decree,  the  purchase-money  being  the  amount 
due  on  the  mortgage  and  costs,  payment  of  the 
principal  being  deferred  for  five  years,  and  interest 
being  payable  in  the  meantime. 

Held,  that  the  foreclosure  decree  was  not  thereby 
opened,  and  the  defendant  could  make  a  good  titie 
upon  a  sale. — In  re  Power  and  Carton^s  Contract, 
M.B.  (Ir.)— 25  L.  E.  Ir.  459. 

7a.  Pretenced  title — Possession  through  tenant  at 
will — Parol  evidence — 10  Car,  1,  sess,  3,  c.  15,  s,  2 
(Ir,) — A  testator  died  in  1871,  having,  by  his  will, 
divided  his  farm  between  his  two  sons,  the  de- 
fendant and  H.  His  widow  was  given,  by  tiie  will, 
a  right  to  live  in  the  farmhouse,  which  was  on  the 
defendant's  part,  during  her  life.  By  deed  dated 
the  2l8t  of  March,  1874,  the  defendant  assigned  his 
part  of  the  farm  to  his  brother  H.  in  consideration 
of  a  covenant  on  the  part  of  H.  to  pay  the 
defendant  after  the  death  of  their  motner,  an 
annuity  of  £10,  and  to  maintain  him  and  his  sister 
M.  during  their  ren)ective  lives.  Previous  to  the 
execution  of  the  deed  it  was  verbally  arranged 
between  the  brothers  that  the  defendant  should 
remain  in  possession  of  the  farm  as  formerly,  and 
pay  the  rent  during  their  mother^s  life.  Defendant 
remained  in  possession  until  the  death  of  the  mother 
in  1888,  K.  having  predeceased  her. 

By  deeddated  the  loth  of  May,  1883,  H.  mortgaged 
the  lands  to  F.,  and  interest  was  duly  paid  thereon. 
F.  and  H.  having  brought  a  civil  bill  ejectment  to 
recover  the  farm,  the  recorder  of  Belfast  dismissed 
the  action. 

Held,  by  Gibson,  J.  (reversing  the  decision  of  the 
court  below),  (1)  that  evidence  of  the  parol  agree- 
ment between  the  defendant  and  H.  prior  to  the 
execution  of  the  deed  of  assignment  of  the  21st  of 
March,  1874,  was  admissible  to  explain  defendant's 
continuance  in  possession ;  (2)  that  the  defendant's 
X>ossession  was  not  adverse,  but  that  H.  was  in 
possession,  through  the  defendant,  as  his  tenant  at 
wiU,  and  that,  consequently,  the  mortgage  was  not 
void  as  a  dealing  with  a  pretenced  title  within  10 
Car.  1,  sess.  3,  c.  15,  s.  2  (Ir.) 

QucerCf  whether  an  ordinary  mortgage  security, 
taken  by  the  mortgEtgee  in  good  faith,  is  avoided  by 
the  fact  that  the  mortgagor  is  out  of  possession. — 
Fleming  v.  Moore,  q.b.d.  (Ir.)— 28  L.  R.  Ir.  373. 

8.  Principal  and  surety — Covenant  for  repayment 
— Consolidation  of  mortgages — Covenant  for  repays 
ment  at  a  later  date — Discharge  of  surety  by  giving 
f{jfic. — By  a  covenant  in  a  mortgage  deed  of  the  4tib 
of  September,  1857,  the  mortgagor  and  the 
defendant,  as  surety,  covenanted  to  pay  the 
mortgage  debt  of  £450  on  the  4th  of  March,  1858. 
By  a  deed  of  tiie  15th  of  December,  1884,  to  which 
the  defendant  was  not  a  party,  this  mortgage  and 
other  mortgages  on  other  properties  were  con- 
solidated. Under  this  deed  the  several  mortgagees 
were  paid  off,  and  they  assigned  their  mortgages  to 


the  plaintiff,  with  the  full  benefit  of  the  ooyeosidi 
in  toe  respective  mortgage  deed.  The  mortgagor 
by  this  deed  covenanted  with  the  plaintiff  to  rem 
the  full  amount  of  the  mortgage  debt  on  the  191& 
of  January,  1885. 

Held,  that,  by  the  covenant  in  the  deed  of  1884.  the 
time  for  repayment  of  the  mortgage  debt  of  £4S0 
contained  in  the  deed  of  1857  had  been  enlaieed, 
and  the  liability  of  the  defendant  as  surety  iiai 
been  discharged. — Bolton  v.  Buckenham,  c.a.  29J- 
[1891]  1  Q.  B.  278 ;  60  L.  J.  a  B.  261 ;  64  L  T, 
278. 

9.  Principal  and  surety — Covenant  for  repaymoA^ 
Chiving  security — Discharge  of  liability  on  covenant^ 
Release  of  security, — ^Where  a  person  joins  in  a 
mortgage  as  security  for  the  mortgagor  by  cove- 
nanting for  payment  of  the  mortmge  debt,  and 
gives  security,  if  the  surety  be  mschaiged  bam. 
the  covenant  by  reason  of  the  contract  with  t}» 
principal  debtor  being  altered,  the  security  gam. 
by  him  is  also  rdeased. — Bolton  v.  Salmon,  CBJk 
CHI.,  J.— [1891]  2  Ch.  48;  60  L.  J.  Ch.  239:64 
L.  T.  222. 

10.  Priority— Seal  estate— Notice.-'W,  A.  B.,  a 
solicitor,  having  received  money  from  a  dient, 
W.  F.  H.,  in  1883,  for  the  purpose  of  investment^ 
represented  to  him  that  be  had  invested  it  upon  a 
mortgage,  which,  in  fact,  was  one  he  had  pre- 
viously taJken  in  his  own  name,  and  it  was  nefer 
transferred  into  the  client's.  W.  A.  R.  afterwards 
deposited  the  title  deeds  of  the  mortgaged  property 
with  his  bankers  to  secure  his  own  overmstB 
account;  but,  as  he  regularly  paid  interest  h 
W.  F.  H.  down  to  his  death,  and  subsequently  to 
his  executors,  the  fact  of  this  deposit  was  imknowi 
to  them  until  W.  A.  R.'s  death  in  1888,  when  ti» 
bank  gave  notice  to  the  mortgagors  of  the  pro- 
perty, the  account  being  overdrawn  to  a  liuger 
amount  than  its  value,  llie  bank  bad  no  notioe  d 
W,  F.  H.*s  claim  at  the  date  of  the  deposit,  and 
their  notice  to  the  mortgagors  was  prior  to  any 
notice  given  by  his  executors. 

Held,  first,  that  W.  A.  R.  was  a  trustee  of  ib» 
mortgage  for  W.  F.  H.,  and  that  neither  W.  F.  H. 
nor  his  executors  had  been  guilty  of  negiigaue 
such  as  to  postpone  their  priority ;  and,  a&omiStft 
that  the  principle  of  Dearie  v.  Ilall^  3  Ross.  1,  did 
not  apply,  and  therefore  the  bank  was  not  entitled 
to  priority  by  having  given  notioe  before  the  ezeoa- 
tors  to  the  mortgagors. — In  re  Itichards^  Ilumhtri* 
Richards,  CH.D.  8TI.,  J.  186—45  Ch.  D.  589 ;  59  L.  J. 
Ch.  728;  63  L.  T.  451. 

11.  Redemption — Attempt  to  feUer  equity  of  «- 
demption — Policy  of  ifMMrance.— -C.  chaiged  a  Tent- 
sionary  interest  in  real  estate,  to  whidi  be  iw 
entitled  contingently  on  his  surviving  N.,  with  ihe 
repayment,  with  interest  thereon,  of  a  sum  d 
£10,000  advanced  to  C.  by  the  trustees  of  an  insur- 
ance society,  and  also  with  the  repayment  of  the 
premiums  of  a  policy  for  £34,500,  which,  in  puiw- 
ance  of  the  contract  between  C.  and  the  trostees, 
was  effected  by  the  trustees  on  the  life  of  C.  ai 
against  that  of  N. 

The  contract  also  contained  stipulations  that,  in 
the  event  of  C.  not  having  paid  to  the  trostees  titf 
whole  of  the  sums  due  by  him  before  the  death  of 
N.,  the  policy  should  belong  absolutely  to  the  tm- 
tees ;  that,  in  the  event  of  C.  paying  the  trosteei 
before  the  death  of  N.  the  whole  of  the  sums  due  to 
them,  the  trustees  should  forthwith  assign  the 
policy  to  C. ;  and  that,  in  the  event  of  C.  nredcceei- 
ing  N.  without  having  paid  all  prindpai  mon^ 
interest,  and  costs  due  to  the  trustees,  the  pohci 
should  belong  absolutely  to  them. 


WeeUj  Rcpoxter,  Oct.  8, 18B1.] 

133  3Iorigage. 


DIGEST.         National  Debt  Commissioners,    134 


C.  died  in  the  lifetime  of  N.  without  having  paid 
-anything'  to  the  trustees,  and  C.^s  legal  personal 
representative  now  claimed  to  be  entitled  to  redeem 
the  policy. 

The  premiums  on  the  policy  had  been  paid  by  the 
trustees. 

Held  by  the  Court  of  Appeal  (Bowen,  L.J.,  dis- 
senting), that  the  contract  as  regards  the  policy  was 
part  of  one  whole  mortgage  transaction ;  that  the 
•  stipulations  which  provided  that,  in  certain  events, 
the  policy  should  belong  absolutely  to  the  trustees 
,  were  invalid,  as  clogging  the  equity  of  redemption, 
and,  tJierefore,  that  C.'s  representative  was  entitled 
^  to  redeem  the  policy. 

Decision  of  North,  J.  (38  W.  R.  346),  affirmed.— 
.  Northampton  [Marquis  of)  v.  Pollock,  C.A.   66 — 45 
Ch.  D.  190 ;  o9  L.  J.  Ch.  745 ;  63  L.  T.  136. 

12.  Sedemption — Payment  off  by  part  owner  of 
property  under  mistake — Presumption  of  intention  to 
keep  mortgaye  alive, — A  person  who,  believing  him- 
self to  be  the  owner  of  an  estate,  pays  off  a  mort- 
gage upon  it,  when  he  is  in  fact  only  owner  of  a 
portion,  will  be  presumed  by  the  court,  in  the 
absence  of  any  express  declaration  by  him,  to  have 
madoi^the  payment  for  his  own  benefit,  and  the 
mortgage  will  be  deemed  to  be  kept  alive  as  to  the 
portion  of  the  estate  not  belonging  to  him. 
A  testator  devised    hereditaments,   which  were 

-  subject  to  mortgage,  to  his  six  children,  including 
P.  and  S.  P.  ac<Juired  three  more  of  the  six  shares, 
and  in  1859  he  purchased  the  share  of  8.  In  1862 
S.  commenced  a  suit  to  set  aside  this  sale  to  P.,  but 

'  before  the  decree  P.  paid  off  the  mortgage  on  the 
five-sixths  of  the  property  to  which  he  believed 
himself  to  be  entitled. 

Held,  that  the  mortgage  was  kept  alive  as  agamst 
the  share  of  S.  for  the  benefit  of  P. — In  re  Pride, 
Shackell  v.  Colnett,  CH.D.  8TI.,  J.  471— [1891]  2  Ch. 
135  ;  64  L.  T.  768. 

13.  Tacking — Priority, — A  subsequent  mortgagee, 
who,  at  the  time  he  advanced  his  money,  had  no 
notice  of  any  prior  equitable  mortgage,  can,  by 
getting  in  the  legal  estate,  even  after  notice  of  the 
existence  of  a  prior  equitable  mortgage,  thereby 
protect  himself  against  any  claim  for  priority  on 
the  part  of  such  prior  equitable  mortgagee,  pro- 
vided that  the  le^al  estate  has  been  obtained 
without  the  violation  of  any  trust  or  equity  in 
regard  to  the  prior  equitable  mortgagee  against 
whom  the  legal  estate  is  set  up.  The  fact  that  the 
.  convf^yance  of  the  legal  estate  constituted  a  breach 
of  trust  as  against  some  third  person  does  not  pre- 
vent the  holder  of  the  legal  estate  getting  the 
benefit  of  its  protection  in  an  action  for  a  declara- 
tion of  priority  brought  against  him  by  the  prior 
equitable  mortgagee. 

Harpham  v.  Shaddock^  30  W.  R.  49,  19  Ch.  D. 
207,  explained  and  distinguished. 

Decision  of  Kay,  J.  (reported  38  W.  R.  663), 
reversed.— TayZor  v.  Russell,  c.A.  81— [1891]  1  Ch. 
8;  60  L.  J.  Ch.  1;  63  L.  T.  593. 

14 .   Valuation —  Valuers — Negligence — Loss — A ct ion 
against    valuers — Contractual    relation. — A    firm    of 
valuers  were  employed  to  value  certain  property 
"with  a  view  to  its  being  offered  as  a  mortgage  secu- 
rity.    The  valuers  were  suggested  by  a  firm  of  soli- 
citors,  who  were  to  find  a  mortgagee,   it    being 
;    understood,  both  by  the  valuers  and  the  solicitors, 
that  the  valuation  was  to  be  made  on  behalf  of  the 
.   intended  mortgagee.     The    plaintiff,   who    was    a 
client  of  the  solicitors,  became  the  mortgagee,  on 
the  faith  of  tiie  valuation  being  made  by  the  valuers. 
The  valuation  was  not  conducted  with  due  skill  and 
care,  and  the  security  turned  out  greatly  insufficient. 


Held,  that  the  true  inference  to  be  drawn  from  the 
evidence,  apart  from  an  admission  contained  in  the 
pleadings,  was  that  the  valuers  were  actuallv  em- 
ployed by  the  plaintiff ;  and  that,  as  they  had  beoi 
negligent  in  the  performance  of  the  work  under- 
taken, they  were  liable  to  the  plaintiff  for  the 
damage  caused  by  such  negligence. 

Decision  of  Homer,  J.  (63  L.  T.  N.  S.  837),  affirmed. 
—Scholes  V.  Brook,  C.A.— 64  L.  T.  674. 

See  also  Bankktjptcy,  1 ;  Deed  ;  Land,  Acmoir 
TO  Recover  Possession;  LiMrrAxioxs,  Statute 
or,  4 ;  Ship,  32 ;  Solicitor,  6,  8,  17. 

MORTMAIN.— See  Chabity,  6—8. 

MUNICIPAL  CORPORATION:— 

1.  Election  —  Disqualification  —  Member  of  firm 
interested  in  contracts  luxth  corporation — Dissolution 
of  partnership — Continuing  liability  of  candidate — 
Votes  thrown  away — Municipal  Corporations  Acty 
1882  (45  tfe  46  Vict.  c.  50),  ss.  12,  22.— The  respond- 
ent was  a  member  of  a  nrm  interested  in  continu- 
ing contracts  with  a  corporation  of  a  borough 
unexpired  at  the  time  of  a  municipal  election  K>r 
that  borough.  Before  becoming  a  candidate  the 
respondent  dissolved  partnership,  and  assigned  all 
his  interest  in  the  contracts  to  his  partner,  remain- 
ing liable,  however,  on  bonds  securing  the  due 
performance  of  the  contracts.  The  corporation 
was  not  a  party  to  the  assignment.  The  respond- 
ent's connection  with  the  contracts  and  the  fact 
that  his  candidature  was  objected  to  on  that 
ground  were  notorious  in  the  ward. 

Held,  that  the  respondent  was  disqualified  for 
election  by  section  12  of  the  Municipal  Corporations 
Act,  1882  ;  and  that  the  votes  given  for  him  were 
thrown  away,  and  the  other  candidate  entitled  to 
be  declared  elected. — Cox  v.  Ambrose,  Q.B.D. — 60 
L.  J.  Q.  B.  114. 

2.  Election  of  councillor — Qualification — Entitled 
to  he  enrolled  as  a  burgess — Mother  succeeded  by  son  as 
keeper  of  an  inn — No  assignment  of  lease — No  transfer 
of  licence— Bates  made  out  in  mother* s  name — Claim 
by  son  to  be  rated — Payment  of  rates  by  son — 
Municipal  Corporations  Act,  1882  (45  &  46  Vict,  c, 
50),  s,  9,  subsection  2;  s.  11,  subsection  2  (a); 
«.  32.— In  October,  1888,  J.  M.  went  with  his 
wife  and  family  to  live  at  an  inn  in  the  borough  of 
W.,  of  which  Ms  mother  had  been  the  licensed 
occupier  for  some  years.  He  took  over  the  entire 
management  of  the  inn,  though  his  mother  continued 
to  Uve  there,  and  her  name  remained  over  the  door, 
The  excise  licences  continued  to  be  taken  out  in  the 
mother's  name.  There  was  no  transfer  of  the 
licence  of  the  premises  to  J.  M.,  nor  any  assign- 
ment of  the  lease.  In  Jime,  1889,  he  requested 
the  overseer  to  enter  his  name  in  the  rate-book. 
TTia  name  was  not  so  entered,  but  he  paid  the  rates 
which  became  due  in  October,  1889,  and  April, 
1890.  His  name  appeared  in  the  burgess-roll  wnich 
was  published  on  the  1st  of  August,  1890. 

Held,  by  the  Queen's  Bench  Division,  th&t  lie 
was  entitled  to  be  enrolled  as  a  bm-gess,  and» 
being  enrolled,  he  was  qualified  to  be  elected  as  a 
councillor. — Unwin  v.  McMullen,  Q.B.D.  712— [1891] 
1  Q.  B.  694 ;  60  L.  J.  a  B.  400. 

NATIONAL  DEBT  COMMISSIONERS:— 

Unclaimed  stock — List  of  holders — Bank  of  En^ 
glands-Bight  to  inspection — Mandamus — National 
Debt  Act,  1870  (33  &  34  Vict,  c,  71),  ss.  51,  52.— The 
National  Debt  Act,  1870  (ss.  51,  52),  provides  for 
the  transfer  of  imdaimed  stock  to  t£e  National 
Debt  Commissioners  and  for  the  entry  of  the  names 
in  which  the  stock  stood  immediately  before  tha 
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transfer,  with  other  particulars »  in  a  list  to  be  kep^ 
by  the  Bank  of  England,  "  which  list  shall  be  open 
for  inspection  at  tlie  usual  hours  of  transfer." 

Hela,  that  "  open  for  inspection  "  meant  '*  open 
for  inspection  by  any  person  claiming  an  interest  in 
the  stock,"  and  that  a  mandamus  to  the  bank  to 
permit  inspection  of  the  list  ought  not  to  go  upon 
-the  application  of  a  person  who  did  not  bond  fide 
claim  such  an  interest. — Beg.  v.  Ba7ik  of  Englandy 
Q.B.D.  558~[1891]  1  Q.  B.  785  ;  60  L.  J.  Q.  B. 
497 ;  64  L.  T.  468. 

NAVY:— 

J^aval  discipline — Officer  holding  Iler  Majesty^  s 
commission — Ship  in  commission — Name  home  on 
ship*s  books — Leaving  ship  without  resignation  having 
been  accejjted — Arrest — Court-martial — Naval  Disci- 
pline Act,  1866  (29  A  30  Vict.  c.  109),  ss.  19,  87 
^Marine  Mutimj  Act,  1878  (41  &  42  Vict.  c.  11)— 
JNaval  Regulations,  210,  211,  1906. — A  commissioned 
officer  in  the  Eoyal  Navy  was  appointed  as 
additional  engineer  on  The  P.  for  service  on  The  M., 
and  his  name  was  entered  and  borne  on  the  books 
of  The  P.  He  was  subsequently  appointed  to  The 
M.y  and  served  on  her  tmtil  she  was  paid  off,  when 
he  returned  on  board  The  P.  His  name,  however, 
was  not  entered  afresh  on  the  books  of  The  P.  He 
subsequently  tendered  his  resignation,  which  was 
refused.  Pending  such  refussJl  he  left  the  country 
without  leave,  was  arrested,  and  detained  in  custody 
pending  tiial  by  naval  court-martial  xuider  the 
Naval  Discipline  Act,  1866  (29  &  30  Vict.  c.  109). 

Held,  on  an  application  for  a  writ  of  ha.beas 
corpus,  that  the  original  appointment  to  The  P.  was 
superseded  by  that  to  The  M.,  and  that  the  latter 
came  to  an  end  when  The  M.,  was  p^d  off,  and  that, 
although  the  officer's  name  still  appeared  under  the 
original  entry  on  the  books  of  The  P.,  yet,  as  there 
had  been  no  fresh  appointment  to  The  P.,  and  no 
re-entry  of  the  officer's  name  on  the  books  of  that 
ship,  he  was  not  at  the  time  of  desertion  borne  on 
the  books  of  The  P.,  or  of  a  ship  in  commission. — 
'  In  re  Hearson,  Q.B.D. — 64  L,  T.  535, 

NEGLIGENCE  :— 

1.  Damages — Railway  company — Lord  CampbelVs 
Act  (9  (fc  10  Vict.  c.  93).— The  plaintiff's  father  and 
stepmother  were  killed  at  the  same  time  by  the 
negligence  of  the  defendants.  The  father's  mother 
brought  an  action  to  recover  damages  for  the  death 
of  the  father,  in  which  £100  was  recovered,  but 
only  Is.  was  awarded  to  the  plaintiff.     The  plaintiff 

*  brought  the  present  action  to  recover  damages  for 
the  death  of  her  stepmother.  The  stepmother 
earned  Os.  a  week,  which  was  applied  to  the 
general  support  of  the  family.  The  plaintiff  re- 
dded with  her  father  and  stepmother. 

Held,  that  the  verdict  in  the  first  action  was  no 
bar  to  the  plaintiffs'  right  to  recover  in  the  second ; 
and  that  there  was  evidence  of  pecuniary  loss  by 
the  death  of  the  stepmother. — Johnston  v.  Great 
Northern  Railway  Co.,  EX.D.  (Ir.) — 26  L.  E.  Ir. 
691. 

2.  Government  docJcyard — Damage — Barge  moored 
ai  unsafe  berth — Damage  to  barge  —  Kespondeat 
superior — Invitation — Liability  of  Government  officials 
in  charge  of  dockyard. — A  barge  belonging  to  the 
plaintiffs  was  moored  in  Chatham  Dockyard  at  a 
berth  pointed  out  by  the  foreman,  and  the  barge 
was  there  damaged.  In  an  action  to  recover  the 
amount  of  the  damage  from  the  Port  Admiral,  the 
Admiral  Superintendent,  and  the  Queen's  Harbour 
Master  of  Chatham  Dockyard,  being  the  officials  in 
charge  of  the  dockyard,  the  jury  found  that  the 
berth  w^as  unsafe,  and  gave  a  verdict  for  the 
plaintiffiB. 


Held,  on  further  consideration,  that,  there  beine 
no  Act  of  Parliament  and  no  Order  in  Gound 
rendering  the  defendants  liable,  their  liability  must 
be  decided  on  common  law  principles,  and  that  the 
doctrine  of  respondeat  superior  does  not  apply  in 
such  a  case,  but  the  doctrine  of  invitation  does 
apply,  and  as  there  was  no  evidence  that  the 
defendants  invited  the  plaintiff  to  moor  the  baige 
where  they  did,  the  defendants  were  not  liable,  aul 
judgment  must  be  for  them. —  Wright  <fc  Son  t, 
Lethbridge,  C.A.— 63  L.  T.  572. 

3.  Metropolitan  vestry  —  Liability  of,  as  sewer 
authority — Repair  of  highway  by  contractor — Know-- 
ledge  of  vestry  as  to  state  of  water-pipe — 5  tt-  6  WilL 
4,  c.  50,  s.  109—18  &  19  Vict.  c.  120,  s.  96—25  d*  28 
Vict.  c.  102,  s.  106. — A  vestry,  acting  as  a  sewer 
authority,  laid  down  a  new  sewer,  and,  in  so  doing, 
a  contractor  employed  by  them  laid  bare  a  wrought- 
iron  service  water-pipe,  which  was  about  two  and  a 
half  feet  below  the  surface.  The  surveyor  of  tiie 
vestry  knew  that  the  pipe  was  old  and  rusty,  and, 
likely,  therefore,  to  become  leaky.  In  filling  in  tlie 
trench  some  clay  was  put  round  the  pii>e,  but  not 
in  such  a  quantity  or  in  such  a  manner  as  to  pre- 
vent it  from  leaking.  A  few  months  afterwards  the 
pipe  leaked,  and  the  surroimding  clay  and  earth, 
being  thereby  moistened,  gave  way  under  a  hearilj 
laden  van,  which  the  plaintiff  was  driving,  and  the 
van  being  overturned,  the  plaintiff  was  thrown  from 
it  to  the  ground,  and  seriously  injured. 

Held,  that  the  vestry  knew,  or  ought  te  haT& 
known,  the  character  and  condition  of  the  pipe  at 
the  time  it  was  laid  bare  in  constructing  the  new 
sewer,  and  consequently  were  liable  for  negligence 
in  not  having  taken  special  precautions  against  its 
leaking  thereafter. — Cox  v.  The  Vestry  of  Paddiug^ 
tan,  Q.B.D. — 64  L.  T.  566. 

4.  Negligent  driving — Fwjt  passenger — Deafnem — 
Contributory  negligence.  —  The  plaintiff,  who  wai 
deaf,  was  wallang  across  a  street  in  a  diagansl 
direction  where  there  was  no  crossing,  The  de- 
fendants' driver  turned  his  horse  and  car  lound 
and  proceeded  te  drive  up  the  same  street,  and, 
seeing  the  plaintiff,  shouted ;  but  the  plaintiff,  who 
did  not  hear,  continued  on  his  course,  and  was 
knocked  down.  The  jury  having  found  a  verdici 
for  the  plaintiff, 

Held,  that  the  verdict  was  not  against  the  weight 
of  evidence.  —  Smith  v.  Brotvue,  q.b.d.  (Ir.) — '2& 
L.  R.  Ir.  1. 

5.  Obstruction  of  footway  in  street — Illegal  act-- 
Liability  for  injury  received  in  getting  over  oh^rueticm 
— Contributory  negligence — Damages — Questions  for 
jury — ^Volenti  non  fit  injuria. — A  wooden  apparatns, 
technically  called  a  "slide,"  and  used  for  lower- 
ing casks  and  other  heavy  and  bulky  goods  from 
vans  in  the  street  into  the  defendants'  blacklead 
warehouse,  was  placed  across  the  pavement  or  foot- 
way of  the  street  from  the  end  of  their  van  to  the 
opening  into  the  cellar  of  their  warehouse,  dniing 
the  hours  prohibited  by  the  Metropolitan  Police 
and  Metropolitan  Streets  Acts  for  using  the  suae 
for  that  purpose,  thus  blocking  the  footway  ;  so 
that  foot  passengers  were  obliged  either  to  get  oTer 
the  slide  or  to  go  round  by  the  horses*  heads  in  the 
roadway,  or  to  wait  until  the  obstmction  was 
removed. 

The  **  slide  "  was  very  slippery  from  blacUead* 
and  in  his  attempt  to  get  over  it  a  foot  paas^iger 
slipped,  receiving  serious  injuries.  In  an  action 
against  the  defendants  for  negligence,  the  jury 
found  that  the  plaintiff  had  only  acted  reascnablj 
and  prudently  in  what  he  did,  and  gave  him  a 
verdict  for  £300  damages. 
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Held,  that  it  was  for  the  jury  to  decide  what  was 
the  prof)er  course  for  the  plaintiff  to  adopt  under 
all  the  circumstances,  and  to  saj  whether  or  not  his 
attempt  to  get  over  the  "  slide  "  was  tiie  act  of  a 
reasonable  and  prudent  man ;  and  that  a  new  trial 
must,  therefore,  be  refused. — Lee  v.  Nixey,  Q.B.D. — 
63  L.  T.  285. 

6.  Railway  company — Infant  en  ventre  sa  mere — 
Personal  injuries  to — lifght  of  action. — A  statement 
of  claim  alleged  that  the  plaintiflTs  mother,  being 
quick  with  child — namely,  with  the  plaintiff,  to 
whom  she  afterwards  gave  birth — was  received  by 
the  defendants  to  be  carried  as  a  passenger  on  their 
railway,  and  the  defendants  so  negligently  con- 
ducted themselves  in  carrying  the  plaintiff's  mother 
and  the  plaintiff,  then  being  en  ventre  sa  mere  as 
aforesaid,  that  the  plaintiff  was  permanently 
injured. 

Held,  on  demurrer,  that  the  statement  of  claim 
disclosed  no  cause  of  action.  —  Walker  v.  Great 
N(tHheru  liailway  Co,,  Q.B.D.  (Ir.)— 28  L.  R.  Ir.  69. 

7.  liailway  company — Injury  to  passenger — Shock 
without  2>hysical  impact  —  Fright  —  Bemoteness  of 
damage. — In  an  action  by  a  passenger  in  a  runaway 
train  for  damages  for  personal  injuries  caused  by 
the  defendants'  negligence  it  was  proved  that  the 
plaintiff  was  put  in  great  fright  by  the  occurrence, 
and  in  consequence  suffered  from  nervous  shock, 
and  was  incapacitated  from  performing  her  ordinaiy 
work.  The  learned  judge  told  the  jury  that  if 
great  fright  was,  in  their  opinior,  a  reasonable  and 
natural  consequence  of  the  occurrence,  and  the 
plaintiff  was  actually  put  in  great  fright,  and  if 
injury  to  her  health  was,  in  their  opinion,  a  reason- 
able and  natural  consequence  of  such  great  fright, 
damages  for  such  injury  would  not  be  too  remote. 
The  jury  having  found  a  verdict  in  favour  of  the 
plaintiff, 

Held,  that  the  direction  was  right. 

Victorian  Hailway  Commissioners  v.  CoultaSf  13 
App.  Cas.  222,  not  followed. — Bell  v.  Oreat  Northerri 
Railway  Co.,  EX.D.  (Ir.)— 26  L,  R.  Ir.  428. 

8.  School — Voluntary  school — Negligence  of  teacher 
— Committee  of  management,  liability  of. — The  plain- 
tiff was  a  scholar  in  a  volimtary  school,  and  the 
defendant,  as  vicar  of  the  parish,  was  a  trustee 
of  the  school,  and  a  member  of  the  committee  of 
management.  The  plaintiff  was  injured  by  the 
fall  of  a  "black  board  which  was  being  used  by  a 
pupil  teacher,  who  was  in  charge  of  the  class  in 
which  the  plaintiff  was.  The  schoolmistress  was 
appointed  by  the  committee  of  management,  but 
neither  they  nor  the  defendant  had  any  control  over 
the  way  in  which  the  school  was  managed  beyond 
the  power  of  dismissing  the  mistress  subject  to  an 
appeal  by  her  to  the  bishop  of  the  diocese. 

Held,  that  the  mere  fact  of  the  fall  of  the  board 
was  not  evidence  of  negligence  on  the  part  of  the 
mistress  or  the  pupil  teacher ;  and  that  if  there  had 
been  negligence  on  the  part  of  either  of  them  the 
defendant  would  not  have  been  liable. — Crisp  v. 
Thomas,  C.A.— 63  L.  T.  756. 

9.  Ship — Wharfinger — Obstruction  in  navigable 
river. — ^Where  there  is  nothing  foreign  or  strange  in 
the  condition  of  the  bed  of  a  river,  other  than  what  re- 
sults from  its  normal  use,  wharfingers  on  the  bank  are 
under  no  obligation  to  remove  such  impediments  to 
navigation.  A  ship  attempting  to  approach  a 
wharf  to  which  safe  access  was  a  mere  matter  of 
time,  and  outside  of  which  ridges  of  mud  had  been 
formed  by  the  action  of  the  river  and  the  vessels 
stranding  alongside,  suffered  damage. 

Held,  that,  the  river  being  in  its  normal  state, 


and  the  nature  of  the  nver  known  to  those  in 
charge  of  the  ship,  the  wharfingers  were  not  guilty 
of  negligence. 

Decision  of  the  Court  of  Appeal  reversed. — 
Tredegar  Iron  <k  Coal  Co,  v.  Owners  of  Steamship 
"  Calliope,''  "  The  Calliope,''  H.L.  (e.)  641— [1891] 
A.  C.  11 ;  60  L.  J.  P.  D.  &  A.  28  ;  63  L.  T.  781. 

See  Damages  ;  Mortgage,  14 ;  Solicitor,  17  ; 
Trespass. 

NEGOTIABLE  INSTRUMENT:— 

Pledge  of  securities  en  bloc — Banker — Broker — 
Bond  fide  holder  for  value — Foreign  bond^ — Share 
warrants  in  English  company — Companies  Act,  1867, 
«.  27. — Authority  given  to  a  stockbroker  by  a  client 
to  pledge  the  client's  securities  does  not  carry  with 
it  in  law  an  implied  authority  to  pledge  the  client's 
securities  en  bloc  with  those  of  others  for  a  lump 
sum. 

S.  had  deposited  for  custody  with  a  stockbroker 
bonds  of  a  foreign  corporation,  transferable  by 
delivery  from  hand  to  hand.  The  stockbroker,  to 
raise  money  for  his  own  purposes,  and  without  the 
knowledge  of  S  ,  sold  the  bonds,  but  on  the  same 
day  repurchased  similar  bonds  of  equal  value,  and 
immediately  on  their  delivery  made  an  entry  in  his 
books  substituting  the  numbers  of  the  newly-pur- 
chased bonds  for  the  numbers  of  the  original  bonds 
belonging  to  S.  The  bonds  so  purchased  were  paid 
for  by  the  stockbroker  by  means  of  a  crossed 
cheque  (dated  the  28th  of  October,  1887)  drawn  by 
him  on  his  own  bank.  In  order  to  put  himself  in 
funds  at  the  bank  to  meet  the  whole  of  the  cheques 
drawn  by  him  on  that  day,  the  stockbroker,  on  the 
same  day,  but  after  the  said  alteration  of  the 
numbers  in  his  book,  pledged  the  bonds  so  pur- 
chased, together  with  other  securities,  en  bloc  to  the 
bank ;  and  the  bank  thereupon  credited  his  account 
with  a  large  advance,  out  of  which  the  whole  of  the 
cheques  drawn  by  him  on  the  28th  of  October  were 
cashed.  The  stockbroker  subsequently  absconded, 
and  S.  brought  an  action  against  the  bank  to 
recover  the  price  of  the  bonds  in  question,  which 
had  been  sold  by  the  bank  at  a  price  admittedly 
fair,  together  with  interest  thereon  at  four  per 
cent. 

The  inferences  of  fact  drawn  from  the  evidence 
by  the  Court  of  Appeal  were — (a)  that  the  bank 
knew  that  the  bonds  in  question  might  probably 
belong  to  a  client  of  the  stockbroker ;  {b)  that  the 
bank  did  not  believe  that  the  stockbroker  had  been 
expressly  authorized  by  his  client  to  pledge  the 
bonds  en  bloc,  with  the  securities  of  other  persons ; 
but  (c)  that  the  bank,  relying  on  the  honesty  of  the 
stockbroker,  believed  that  he  had  been  authorized 
by  his  client  to  raise  some  money  on  the  bonds,  and 
honestly  believed  that  such  autiiority  carried  with 
it  aa  a  matter  of  law  authority  to  pledge  the  bonds 
en  bloc. 

Held,  on  these  facts,  that  the  stockbroker  had 
appropriated  the  newly-purchased  bonds  to  S. 
before  pledging  them  to  the  bank,  and,  even 
assuming  that  the  bonds  in  question  were  negotiable 
instruments  in  the  full  sense  of  the  term  *'  negoti- 
able," yet  that  the  bank  never  became  bcmd  fide 
holders  of  the  bonds  for  value  without  notice,  and 
accordingly  that  S.  was  entitled  to  the  relief 
claimed. 

The  same  stockbroker,  acting  on  instructions 
from  L.,  and  having  received  money  from  him  for 
that  purpose,  purchased  for  L.  shares  in  a  foreign 
company,  shares  in  an  English  company,  and  bonds 
of  a  foreign  Government.  The  share  certificates  of 
the  foreign  company  were  transferable  by  delivery 
from  hand  to  hand,  as  were  also  the  share  warrants 
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of  the  English  company,  and  the  bondfl  of  the 
foreign  Government  were  payable  to  bearer. 
^  With  respect  to  the  foreien  company's  shares, 
those  purchased  for  L.  were  delivered  to  .the  stock- 
broker, who  entered  them  by  their  numbers  in  his 
book  as  belonging  to  L.  With  respect  to  the 
English  company's  shares,  those  contracted  to  be 
purchajsed  for  L.  were  not  delivered  to  the  stock- 
broker, but  he  purchased  and  took  delivery  of  a 
number  of  similar  shares,  and  entered  them  as  L.'s 
in  the  number  book.  With  respect  to  the  bonds  of 
the  foreign  Government,  they  were  contracted  to  be 
purchased  for  L.  in  two  lots,  and  one  lot  so 
purchased  was  actually  delivered  to  the  stockbroker, 
and  their  numbers  entered  as  L.'s  in  the  number 
book.  The  other  lot  was  not  delivered  to  the 
stockbroker,  but  he  purchased  and  took  delivery  of 
an  equal  number  of  similar  bonds,  and  entered  them 
as  L.'s  in  his  number  book.  The  stockbroker,  with- 
out the  knowledge  of  L.,  pledged  these  shares  and 
bonds  en  bloc  with  securities  belonging  to  others,  to 
his  bank  for  objects  and  under  circumstances 
similar  to  those  mentioned  with  regard  to  the  bonds 
of  8. 

The  same  inferences  of  fact  were  drawn  by  the 
Court  of  Appeal  from  the  evidence  in  L.'s  case  as 
in  the  case  of  S. 

Held,  on  these  facts,  that  the  shares  and  bonds 
taken  by  the  stockbroker  in  substitution  for  those 
contracted  to  be  purchased  for  L.  had  been  appro- 
priated by  the  stockbroker  to  L.  before  they  were 
pledged  to  the  bank,  and,  assuming  that  the  bonds 
and  shares  in  question  were  negotiable  instruments 
in  the  full  sense  of  the  term,  that  the  bank  were  not 
botid  fide  holders  for  value  without  notice,  and, 
accordingly,  that  the  bank  should  restore  them  to 

Qucere,  whether  the  shares  in  question  were 
negotiable  instruments. 

Decision  of  Kekewich,  J.,  affirmed. — Simmona  v. 
London  Joint-Stock  Bank,  Little  v.  London  Joint- 
Stock  Bank,  C.A.  449— [1891]  1  Ch.  270;  60  L.  J. 
Ch.  313 ;  63  L.  T.  789. 
NEW  SOUTH  WALES,  LAW  of  :— 

1.  Act  26  Vict.  Xo,  20,  ««.  1,  2— Construction^ 
Devolution  of  ivift's  realty  after  Inisband's  tenancy  hy 
the  curtesy  expired, — The  effect  of  New  South  Wales 
Act  26  Vict.  No.  20,  ss.  1,  2,  is  to  give  all  land  which 
previously  descended  to  the  heir  to  the  next  of  kin 
of  the  predecessors. 

Held,  that  the  proviso  which  follows,  to  the  effect 
that  **  nothing  herein  contained  shall  give  to  any 
husband  on  the  death  of  his  wife  intestate  any 
greater  interest  in  the  real  estate  of  his  wife,  or  in 
the  product  thereof  upon  sale,  than  a  tenancy  for 
life  by  the  curtesy,"  does  not  operate  to  prevent 
such  real  estate  after  the  death  of  the  husband 
descending  under  the  Act  to  the  wife's  next  of  kin 
instead  of  to  her  heir-at-law. — PJonHey  v.  Shepherd, 
P.O.— [1891]  A.  C.  244;  60  L.  J.  P.  C.  18;  64  L.  T. 
94. 

2  Crown  Lands  Alienation  Act,  1861 — Conditional 
purchase  in  the  name  of  an  infant — Non-compliance 
with  the  conditions  of  the  Act, — The  respondent  (an 
infant  of  six  years)  having  been  entered  by  the 
appellant,  imder  the  Crown  Lands  Alienation  Act, 
1861,  as  a  conditional  purchaser  of  land  selected  by 
the  appellant  as  foiming  part  of  his  own  run,  the 
latter  paid  the  deposit  money,  made  the  requisite 
statutory  improvements  at  his  own  expense,  con- 
tinued to  occupy  the  same  as  part  of  his  own  run, 
and  paid  the  balance  of  the  purchase-money. 

In  an  action  by  the  appellant  after  the  respondent 
came  of  age  to  have  the  latter  declared  a  trustee  for 
him  and  for  an  order  of  transfer. 


Held,  (a)  that  the  respondent  was  not  a  statutory 
purchaser,  since  the  conditions  of  the  Act  were  not 
complied  with  by  him  personally,  nor  by  another 
for  his  benefit. 

O'Shanassy  v.  Joachim,  1  App.  Cas.  82,  distin- 
gpiished. 

(6)  That  the  appellant  was  not  a  statutory  pur- 
chaser, since  his  proceedings,  being  under  cover  of 
the  respondent's  name,  with  a  view  to  create  in  him 
a  right  subject  to  a  resulting  trust,  were  not  a  com- 
pliance with  the  conditions  of  the  Act. 

Bartx>n  v.  Muir,  L.  E.  6  P.  C.  134,  distinguished. 
—Tooth  V.  Power,  P.O.— [1891]  A.  C.  284;  64  L.  T. 
698. 

3.  Insolvent  Act,  s,  41 — Bill  of  sale — Distress  for 
rent — Right  of  landlord. 

Held,  that,  according  to  the  true  construction  of 
New  South  W^es  Insolvent  Act  (o  Vict.  No.  17),  8. 
41,  the  prohibition  of  **  distress  for  rent "  after  se- 
questration of  the  tenant's  estate  does  not  authorbe 
the- holder  of  a  bill  of  sale  to  take  his  goods  (the 
subject  of  such  bill)  out  of  the  hands  of  the  land- 
lord's bailiff  in  possession  thereof  under  such  dis- 
tress.—5ai7ton  V.  Wood,  P.c— 15  App.  Gas.  363 ;  59 
L.J.  P.  C.  84;  63L.  T.  13. 

NEW  ZEALAND,  LAW  of  :— 

Pilot— Timaru  Harbour  Act,  1876— r/#<r  Harbours 
Acts,  1878  and  ISSii— -Powers  of  the  harbour  Ooard— 
Pilotage  contract — Statutory  liability. 

Held,  that  the  respondent  harbour  board,  as  consti- 
tuted by  the  Timaru  Harbour  Act,  1876,  and  the 
Harbours  Act,  1878,  had  no  authority  under  the 
statutes  or  the  rules  thereunder  made  to  enter  into 
pilotage  contracts,  but  only  to  licence  pilots.  Con- 
sequently it  cbuld  not  be  held  responsible  for  the 
default  of  its  harbour  master,  who  was  acting,  not 
as  harbour  master,  but  as  pilot  engaged  by  the 
appellants  for  their  vessel  at  the  time  when  veasd 
and  cargo  were  lost. — Shaa^,  SaviU,  and  Albion  Co. 
V.  Timaru  Harbour  Board,  P.c. — 15  App.  Cas.  429; 
59  L.  J.  P.  C.  77  ;  62  L.  T.  913. 

NUISANCE  :— 

1 .  Noise  —  Club — Crowds —  Cabs —  Wh  isUing  —  In- 
junction.— A  proprietary  club  was  established  at 
which  entertainments  consisting  of  pugilistic  en- 
counters were  given,  which  caused  the  collection  of 
large  crowds  outside  the  club.  The  noise  of  the 
shouting  of  the  crowd,  and  the  frequency  on  att 
nights,  and  until  early  in  the  morning,  of  whistling 
from  the  club  for  cabs,  which,  in  their  turn,  created 
much  noise  in  driving  to  the  club,  prevented  the 
tenants  and  occupiers  of  adjoining  hoiLSCs  from 
sleeping  at  night.  In  an  action  brought  by  the 
owners,  lessees,  and  occupiers  of  a  neighbouring 
house  against  the  proprietor  of  the  club. 

Held,  that  the  nuisance  from  the  crowds  and 
cabs  was  the  reasonable  and  probable  consequence 
of  the  defendant's  acts,  and  that  an  injunction 
ought  to  issue  to  restrain  it,  as  well  as  the  whistling 
for  cabs  during  certain  hours. — Bellamy  v.  IFe/Zf, 
CH.D.  KOM.,  J.  158—60  L.  J.  Ch.  156;  63  L,  T.  635. 

2.  Noise — Woier  company  —  Negligence — Water- 
works Clauses  Act,  1847  (10  dt  11  Vict,  c.  17),  s.  12.— 
The  defendants,  in  the  exercise  of  their  statutoiy 
powers,  sunk  a  shaft  in  land  adjacent  to  the  plain- 
tiff's house,  and  for  this  purpose  employed  certain 
lift  pmnps,  the  noise  of  which  serioiisly  interfered 
with  the  plaintiff's  comfort.  The  plaintiff  having 
commenced  an  action  for  nuisance,  the  defendants 
substituted  centrifugal  pimips,  which  diminished 
the  noise  of  the  pumping.  When  the  sinking  of 
the  shaft  was  commenced  it  became  necessary  to 
lower  and  lengthen  the  pumps  from  time  to  time. 


Weekly  Beporter,  Oct.  3, 1891.] 

l4l  Originating  Summons. 


DIGEST, 


Parliament. 


142 


but  at  the  date  when  the  centrifugal  pumps  were 
substituted  the  sinking  of  the  shaft  had  arrived  at 
a  point  at  which  this  operation  had  ceased  vto  be 
necessary.  The  defendants  might  have  used  centri- 
fugal pumps  from  the  commencement,  but  they 
were  less  convenient,  on  account  of  the  difficulty  of 
lowering  and  lengthening  them,  and  on  account  of 
the  increased  labour  attending  their  use,  and  they 
were  not  the  pumps  ordinarily  used  in  sinking 
shafts. 

Held,  that  the  annoyance,  being  temporary  and 
for  a  lawful  object,  did  not  amount  to  a  nuisance  at 
law. 

Held,   further,  that  the  authority  conferred  on 

the  defendants  to  sink  the  shaft  included  all  things 

•     reasonably  necessary  for  the  execution  of  the  work. 

Fenicick  v.  East  London  liailwai/  Co.,  L.  R.  20  Eq. 
544,  explained  and  distinguished.  —  Harrison  v. 
South icark  and  Vauxhall  Water  Co,,  CH.D.  WILL.,  J. — 
[1891]  2  Ch.  409  ;  64  L.  T.  864. 

3.  PoUuiion  of  stream — Local  hoard — Neglect  of 
public  duty — Mandamus  or  Injunction — Waiver, — In 
1868  a  bill  was  filed  praying  an  injunction  to  re- 
strain a  local  board  from  causing  or  per* 
mitting  sewage  to  pass  into  a  stream  so  as 
to  be  a  nuisance.  An  answer  was  put  in 
which  did  not  raise  any  question  as  to  the 
jurisdiction  to  grant  an  injunction.  In  November, 
1872,  the  court  granted  an  interlocutory  injunction. 
In  February,  1889,  a  supplemental  writ  was  issued 
by  leave,  asking  for  an  injunctiiQn  and  for  damages. 
At  the  trial  Kay,  J.,  decided  that  the  defendants 
had  practically  abated  the  nuisance,  and  that, 
therefore,  an  injunction  was  unnecessary,  but  that 
the  defendants  ought  to  pay  certain  damages. 
Upon  objection  being  taken  that  the  action  was 
misconceived,  the  only  remedy  being  by  man- 
damusy  and  that  the  court  had  no  jurisdiction. 

Held,  that  if  the  proper  remedy  was  by  manda^ 
mus,  the  defendants  must  be  taken  to  have  waived 
any  objection  on  that  groimd ;  and,  further,  that 
where  there  is  jurisdiction  to  grant  an  injunction, 
damages  may  be  given  instead  thereof,  and  that, 
therefore,  the  injunction  would  not  be  continued. — 
Warwick  and  Birmingham  Canal  Co,  v.  Burman, 
CH.D.  KAY,  J.— 63  L.  T.  670. 

See  also  IjOcal  Goverxmext,  9;  Local  Govern- 
ment (Ireland),  4 ;  Watercourse. 

•ORIGINATING  SUMMONS.— See  Practice,  47. 
PABI8H  CLERK.— See  Ecclesiastical  Law*,  3. 

PARLIAMENT:— 

1.  Franchise — Registration  of  voters — Occupation 
franchise — Bankruptcy  of  occupying  tenant — iSubse- 
quent  acceptance  of  rent^  Undisturbed  occupation — 
Bankruptcy  Act,  1883  (46  tfe  47  Vict,  c.  52),  ss,  20, 
^^^Bepresentation  of  the  People  Act,  1867  (30  iSbZl 
Vict.  c.  102),  s.  3,  sub-section  2. — In  support  of  an 
objection  to  the  name  of  a  voter  being  retained  on 
an  occupation  list,  it  was  proved  that  he  had  been 
adjudicated  bankrupt  daring  the  qualifying  period. 
The  trustee  in  bankruptcy,  however,  had  not  inter- 
faced, the  voter  had  remained  in  occupation,  and 
the  voter's  landlord  had  accepted  rent  fiom  him, 
subsequently  to  the  adjudication.  The  revising 
banister  retained  the  name  of  the  voter  on  the  list. 

Held,  that  the  revising  barrister  was  right. — 
fj^^^yy.  McGuire,  Q.B.D.  109— [1891]  1  Q.  B.  250  : 
^L.J.  q,B.  24;  64L.T.  83. 

.  2.  Franchise— Registration  of  voters — Disqualify- 
*^...^^'^^— Alms-person— Reform  Act,  1832  (2  tfc  3 
"««.  4,  r.  45),  s,  36.— On  an  objection  made  to  a 


voter  that  he  had  received  disqualifying  alms  during 
the  qualifying  period,  it  was  proved  that  the  voter 
WGis,  during  the  whole  of  the  period,  an  alms-person 
of  a  certain  hospital ;  that,  as  such  alms-person,  he 
received  a*  weekly  allowance  of  ten  shillings  and 
washing,  and  occupied  a  plot  of  ground  assigned  to 
him  by  the  trustees  of  the  charity ;  that  the  alms- 
persons  were  elected  from  poor  persons  of  good 
character ;  that  they  could  not  be  absent  from  the 
almshouse  without  the  consent  of  the  trustees ;  and 
that  they  were  liable  to  be  removed  at  the  discre- 
tion of  the  trustees  for  certain  causes. 

Held,  that  such  alms-persons  had  received  dis- 
qualifying alms  within  the  meaning  of  section  36 
of  the  Reform  Act,  1832,  and  were  not  entitled  to 
be  registered  as  voters. — Dix  v.  Kent,  q.b.d.  173 — 
63  L.  T.  641. 

3.  Franchise — Registration  of  voters — Notice  of 
objection  to  overseers — Signature  of  objector — List  of 
names  aft^r  signature — Authentication — Form  /.,  No, 
1,  in  schedule  to  Registration  Order,  1889 — Registra- 
tion Act,  1885  (48  Virt.  c.  15),  s.  18.— A  notice  of 
objection  given  to  overseers  was  as  follows : — *'  I 
hereby  give  you  notice  that  I  object  to  the  names 
of  the  persons  mentioned  and  described  below  being 
retained  on  the  list  as  parliamentary,  electors  for  the 
parliamentary  city  of  N."  (signed  by  the  objec- 
tor). After  the  signature  of  the  objector  came  a 
list  of  the  names  of  the  persons  objected  to.  An  ob- 
jection was  taken  that  this  notice  was  a  departure 
from  the* form,  and  was  bad,  on  the- ground  that  the 
signature  of  the  objector  ought  to  have  been  after 
the  list  of  names. 

Held,  that  the  notice  of  objection  did  not  sub- 
stantially depart  from  the  form  in  the  schedule  to 
the  Registration  Order,  1889,  and  was  good. — 
Sutton  V.  Wade,  Gale  v.  Overend,  Moore  v  Atkinson, 
Q.B.D.  223— [1891]  1  Q.  B.  269;  60  L.  J.  Q.  B.  28; 
63  L.  T.  588. 

4.  Franchise  —  Registration  of  voters — Signature 
of  notice  of  claim— 6  &  7  Vict.  c.  18,  5.  38.— The 
appellant  gave  his  agent  a  written  authority  to 
make  and  sign  on  the  appellant's  behalf  a  claim  to 
vote  in  one  of  the  parliamentary  divisions  of  the 
county,  or  in  the  administrative  county,  or  both,  as 
he  might  seem  to  be  qualified.  A  notice  of  claim 
to  be  placed  on  Division  I.  of  the  occupiers'  list 
was  thereupon  prepared  and  signed  with  the  appel- 
lant's name  by  a  clerk  of  the  agent  under  his  direc- 
tion. 

Held,  that  the  affixing  of  the  signature  to  the 
notice  of  claim  by  the  clerk  instead  of  the  agent 
did  not  establish  that  the  appellant  had  not  given 
due  notice  of  his  claim  within  6  &  7  Vict.  c.  18,  s. 
Z%.—Brwrn  v.  Tombs,  q.b.d.- [1891]  1  Q.  B.  253  ; 
60  L.  J.  Q.  B.  38 ;  64  L.  T.  114. 

5.  Franchise — Registration  of  voters — County  vote — 
Ownership  list — Description  and^nature  of  qualijica- 
Hon — Power  of  revising  barrister  to  amend — Parlia- 
mentary and  Municipid  Registraticm  Act,  1878 
(41  &  42  Vict.  c.  26).  s.  24  ;  s.  28,  sub-sections  1,  12, 
\^— Registration  Act,  1885  (48  Vid.  c.  15),  s.  1,  sub- 
section 2. — The  nature  of  the  qualification  of  a 
person  in  the  list  of  ownership  claimants  was  de- 
scribed in  the  third  column  as  "  freehold  house." 
The  revising  barrister,  on  proof  that  the  claimant 

gossesscd  a  leasehold  qualification  in  respect  of  the 
ouse  in    question,    substituted    *' leasehold"    for 
**  freehold  "  in  the  third  column. 

Held  (afiBrming  the  decision  of  the  Queen's  Bench 
Division),  that  the  revising  barrister  had  no  power 
to  make  the  alteration.— P/aw<  v.  Potts,  c. A.— [1891] 
1  Q.  B.  256 ;  60  L.  J.  Q.  B.  33 ;  63  L.  T.  730. 

6.  Franchise — Registration  of  voters — County  vote — • 
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Freehold  qualification — Claims  of  memhere  of  chapter 
to  vote  in  respect  of  a  share  in  the  freehold  lands  of 
chapter — 4  <C  5  Vict.  c.  39,  s,  25 — Registration  Act,  1843 
(6^7  Vict,  c.  18),  «.  74. — ^The  canons  residentiary 
of  a  cathedral  who  are  entitled  under  4  &  o  Vict.  c. 
39,  s.  25,  to  a  fixed  share  in  the  corporate  revenues 
have  no  freehold  qualification  in  respect  of  shares  in 
the  freehold  lands  of  the  corporation. — Harris  v. 
Phillips,  Q.B.D.— [1891]  1  Q.  B.  267. 

7.  Franchise — Registration  of  voters — Non-payment 
of  seed  rate — Disqualification, — A  person  is  not  dis- 
qualified from  being  registered  as  a  parliamentary 
voter  by  reason  of  the  non-payment  of  instalments 
due  by  him  for  seed  rate  under  the  Seed  Supply 
(Ireland)  Act,  1880. — Lamont  v.  Coy,  c.A.  (Ir.) — 
28  L.  R.  Ir.  242. 

8.  Franchise — Registration  of  voters — Notice  of  oh- 
jection — Receipt  of  poor  law  relief — 48  tt*  49  Vict,  c. 

17,  a.  20. — A  notice  of  objection  stating  that  the 
objection  is  grounded  on  any  of  the  columns  of  the 
register  is  insufficient  where  the  ground  of  objec- 
tion is  that  the  person  objected  to  had  received 
poor  law  relief  during  the  qualifying  period. — 
Quinlan  v.  McCarthy,  c.A.  (Ir.)— 28  L.  R.  Ir.  246. 

9.  Franchise — Registration  of  voters — Notice  of  ob- 
jection— Pers&nal  service  at  place  of  abode  as  described 
in  list—VS  ii  14  Vict,  c.  69,  ss,  26,  113.— An  objector 
served  a  notice  of  objection  to  the  retention  of  a 
name  upon  the  list  of  voters  by  putting  the  notice 
under  the  door  of  the  house  which  was  described  in 
the  list  as  his  place  of  abode.  The  objector  knew 
that  the  voter  did  not  reside  there ;  he  knew  where 
he  resided  ;  and  ho  knew  that  there  was  no  proba- 
bility of  the  voter  getting  the  notice. 

Held,  that  the  notice  had  not  been  duly  served. 
IVatson  V.  Pitt,  5  C.  B.  77,  followed, 
Gifford  V.  .S7.  Luke's,  Chelsea,  24  Q.  B.  D.  141, 
and  Allen  v.  Greensill,  4  C.  B.  100,  considered. — 
Magee  v.  Mortimer,  C.A.  (Ir.)— 28  L.  R.  Ir.  251. 

10.  Franchise — Registration  of  voters — Inhabitant 
occupier — Rating. — The  inhabitant  occupier  of  a 
dwelling-house  which  was  rateable,  and  ought  to 
have  been  rated,  but  was  not  rated  for  the  relief  of 
the  poor  to  a  rate  made  during  the  qualifying 
period,  and  during  his  occupation,  is  not  entitled  to 
the  franchise.  A  dwelling-house  which  ought  to 
have  been  so  rated  was  not  rated,  but  was  subse- 
quently valued,  and  the  amount  which  the  rate 
ought  to  have  been  was  tendered,  and  a  claim  to 
be  rated  was  served  on  the  guardians,  under  the 
provisions  of  13  &  14  Vict.  c.  69,  s.  110. 

Held,  that  the  tender  and  claim  had  no  effect. 

A.  was  an  inhabitant  occupier  of  a  rated 
dwelling-house  previously  to  the  20th  of  July,  1889, 
up  to  a  date  in  the  qualifying  period  subse- 
quent to  the  striking  of  the  only  rate  made  during 
the  qualifying  period,  when  he  went  into  occupa- 
tion in  immediate  succession  of  another  house,  in 
which  he  continued  to  reside  during  the  remainder 
of  the  qualifpng  period.  The  second  house  had 
formerly  been  rated,  but  having  fallen  into  ruin 
was  omitted  from  the  rate-book  for  several  years 
before  and  in  the  qualifying  year.  Subsequently 
to  the  striking  of  the  rate  in  the  qualifying  period 
the  house  was  repaired  and  became  liable  to  be 
rated. 

Held,  that  the  case  was  undistinguishable  from 
Criglington  v.  Anderson,  26L.  R.  Ir.  131,  and  that 
A.  was  entitled  to  the  franchise. 

B.  was  an  inhabitant  occupier  of  a  dwelling- 
house  which  was  marked  in  the  i*ate-book  as 
**  exempt,"  under  the  provisions  of  48  &  49  Vict. 

.0.  3,  s.  9,  and  was  not  rated. 


Held,  that,  even  if  the  house  was  not  by  law 
exempt,  it  was  not  the  function  of  the  rerising 
barrister  to  revise  the  rate-book  or  the  valuation 
roU,  and  that  B.  was  entitled  to  the  franchise.^ 
McGaffigan  v.  Riddall,  McCready  v.  Chajnbtri, 
Binds  V.  Chambers,  Riddall  v.  McAleer,  Moorehead 
V.  ToHsh,  C.A.  (Ir.)— 28  L.  R.  Ir.  257. 

11.  Franchise — Registration  of  t*oiers — Compuhorjf 
absence  during  part  of  the  qualifying  period — Fine 
for  drunkenness  not  paid  at  rising  of  court — Dttentivh 
in  waiting-room  of  gaol  for  twenty  minutes. — P.M. 
was  fined  by  the  Mayor  of  Londonderry  for  being 
drunk  and  disorderly,  and  in  default  of  payment 
he  was  sentenced  to  be  imprisoned.  The  fine  was 
not  paid  at  the  rising  of  the  Mayor  s  Court,  and 
P.  M.  was  taken  to  the  waiting-room  of  the  gaol 
before  being  placed  in  a  cell.  After  being  in  the 
waiting-room  twenty  minutes  the  fine  was  paid 
and  he  was  discharged. 

Held,  that  P.  M.,  who  was  otherwise  entitled  ta 
the  franchise,  was  not  disqualified  by  such  deten- 
tion.— M'Carron  v.  Chambers,  c.A.  (Ir.) — 28  Lu  B. 
Ir.  294. 

12.  Franchise  —  Registration  of  voters — Lfidger 
franchise — Joint  and  several  occupation. — G.  and  W. 
jointly  rented  a  sitting-room,  and  each  of  thent 
had  a  bed-room  in  the  same  house.  The  three  rooms 
were  of  the  requisite  value. 

Held  {diss.  O'Brien,  C.J.),  that  the  claimanta 
were  entitled  to  the  franchise. — Kelly  v.  Chamhen, 
Gilliland's  case,  C.A.  (Ir.)— 28  L.  R.  Ir.  289. 

13.  Franchise  —  Registration  of  voters  —  Lodger 
franchise — Bed-room  in  hotel  taken  fur  the  year — 
Permission  to  hotel  2)roprietnr  to  let  the  r^Kyin  dnring 
lodger's  absence. — R.  M.  occupied  a  bed-room  in  an 
hotel  by  the  year,  and  had  the  use  of  a  sitting- 
room.  The  lodgings  were  of  the  requisite  value. 
He  gave  leave  to  the  hotel  proprietor  to  let  the 
bed-room  while  he  was  absent  on  vacation,  and  the 
money  paid  by  such  persons  was  received  by  the 
proprietor  of  the  hotel. 

Held,  that  R.  M.  was  entitled  to  the  franchise.— 
Kelly  V.  Chambers,  M'ConnelVs  case,  C.A.  (Ir.)— 2S 
L.  R.  It.  292. 

See  Criminal  Law,  5 ;  Poor  Rate,  5. 

PARTITION  ACTION  :— 

1.  Costs — Adverse  claimants. — Action  for  partition 
of  property  to  which  plaintiff,  defendant,  and  G. 
were  entitled  in  thirds.  After  judgment,  but  before 
the  certificate,  G.  died,  leaving  three  wills,  each 
making  a  different  disposition  of  his  share.  The 
certificate  found  that  the  plaintiff  and  defendant 
were  each  entitled  to  one- third  of  the  property,  and 
that  A.  or  B.  or  C.  (the  person  claiming  under  G.) 
was  entitled  to  G.'s  share.  Before  further  considera- 
tion the  will  under  which  C.  claimed  was  established 
by  proceedings  in  the  Probate  Court,  C.  applied 
in  the  partition  action  that  the  certificate  might  ht 
amended  by  finding  her  entiUed  to  G/s  share. 
The  certificate  was  amended,  and  C.  was  ordered  to 
pay  to  A.  and  B.  their  costs  of  that  application.  On 
further  consideration, 

Held,  that  C.  should  have  her  costs  of  the 
partition  action,  including  her  costs  of  application 
to  amend  the  certificate,  but  not  the  costs  irhich 
she  had  paid  to  A.  and  B. — Ilairkes  v.  HatckeSy  CH.D. 
KEK.,  J.— 63  L.  T.  488. 

2.  Costs  —  Mortgagees  of  shares  —  Discrttiouarf 
power  of  court— Share— Partition  Act,  1868  (31  «£*35 

Vict.  c.  40),  s,  10. — The  rule  in  administration 
actions,  that  only  one  set  of  costs  will  be  allowed 
in  respect  of  each  share,  does  not  apply  in  ti^e  caf^^ 


Weekly  Reporter,  Oct.  3, 1891.] 

145  Partnership. 


DIGEST. 


Patent. 


146 


of  partition  actions,  in  which  the  court,  by  virtue 
of  section  10  of  the  Partition  Act,  1868,  has  an  abso- 
lute discretion  as  to  costs,  and  will,  as  a  general 
rule,  order  the  costs  of  all  parties,  including  the 
mortgagees  of  any  share,  to  be  borne  by  the  whole 
estate,  a  share  being  "  the  share  of  a  person  found 
to  be  entitled  to  a  share  by  the  chief  clerk's  certifi- 
cate." 

The  defendants  in  a  partition  action  were  found 
to  be  entitled  to  an  unincumbered  moiety  of  the 
estate,  and  the  plaintiffs  were  found  to  bo  entitled 
to  the  other  moiety,  upon  which  there  were  several 
mortgages.  The  estate  was  sold  and  the  proceeds 
paid  into  court. 

Held,  that  the  costs  of  all  parties,  including  the 
mortgagees  of  the  plaintiffs'  moiety,  were  payable 
out  of  the  whole  fund. — Belcher  v.  IVillianiSy  CH.D. 
NOR.,  J.  266—45  Ch.  D.  510 ;  63  L.  T.  673. 

PAKTNERSHIP  :— 

1.  Arhitratiwi — Question  of  dissolution — Motion  to 
stay  proccediiigs, — The  question  whether  there  ought 
or  ought  not  to  be  a  dissolution  of  partnership  is 
one  which,  whether  or  not  strictly  within  the  terms 
of  an  arbitration  clause  in  partnership  articles, 
ought  not  to  be  referred  to  arbitration. — Turnell  v. 
Sandf^son,  CH.D.  KEK.,  J. — 64  L.  T.  654. 

2.  Loans  by  partners — Partnership  action — Costs  of 
— Partnership  debts. — Two  partners  had  voluntarily 
brought  sums  of  money  into  their  partnership, 
although  there  was  no  stipulation  in  fiie  partner- 
ship agreement  that  they  should  bring  in  any 
capital,  and  at  the  date  of  the  dissolution  of  the 
partnership  pursuant  to  an  order  in  an  action  for 
such  dissolution,  moneys  were  found  to  be  due  to 
the  plaintiff  and  defendant  respectively  in  respect 
of  the  sums  so  brought  in. 

Held,  that  the  two  sums  were  loans  by  the  indi- 
vidual partners;  and  that  the  case  fell  entirely 
within  the  principle  of  the  decision  in  Potter  v. 
Jackson,   13  Ch.  D.  845,  42  L.  T.  N.  S.  294. 

Held,  therefore,  that  such  loans  must  be  paid 
out  of  the  partnership  assets  in  priority  to  the  costs 
of  the  action. — Rosher  v.  Crannis,  cii.D.  CHI.,  j. — 
63  L.  T.  272. 

3.  Fraud  of  co-partner — Liability — Solicitor  and 
client — Misrepresentation — Statute  of  Limitations  (21 
Jac.  1,  c.  16}— Trustee  Act,  1888  (51  ct  52  Vict,  c. 
59),  s,  8. — S.  M.  deposited,  between  the  years  1867 
and  1S76,  with  her  solicitors,  Messrs.  M.,  G.,  &  B., 
sums  amounting  to  £351  for  investment.  G.  died 
in  1877,  B.  died  in  1887,  and  M.,  who  was  adjudi- 
cated bankrupt  in  1888,  died  in  1890.  Interest  at 
five  per  cent,  was  paid  to  S.  M.  by  the  firm  down 
to  G.'s  death,  and  by  the  surviving  partners  from 
then  to  1886.  S.  M.  claimed  to  recover  from  the 
joint  assets  of  the  partnership,  which  was  being 
wound  up  in  another  action,  or  (if  these  were  not 
sufficient)  from  the  legal  personal  representatives 
of  G.  and  B.  and  the  trustee  in  bankruptcy  of  M., 
the  sums  so  placed  with  the  firm  for  investment, 
which  (except  as  to  an  amoimt  of  £50)  were  in  fact 
never  invested,  but  misappropriated  and  applied  to 
the  purposes  of  the  firm. 

In  1876,  before  G.*s  death,  an  accoimt  was  ren- 
dered by  the  firm  containing  misrepresentations  as 

,  to  all  the  sums  (except  the  £50),  and  by  a  continu- 
ance of  such  misrepresentations  the  plaintiff  was 
prevented  from  discovering  the  truth  till  1886.  when 
the  period  fixed  by  the  Statute  of  Limitations  had 
expired. 

The  personal  representative  of  G.,  who  alone 
really  defended  the  action,  relied  on  a  plea  of  this 

.    statute  and  the  Trustee  Act,  1888. 


Held,  that  the  principles  laid  down  in  Blair  v* 
Bromley,  6  Hare,  542,  2  Phil.  354,  which  did  not 
proceed  on  any  rule  or  principle  of  equity  specially 
applicable  to  trustees,  applied  and  remained  un- 
affected by  the  Trustee  Act,  1888,  and  the  plaintiff 
was  entitled  to  the  relief  claimed  by  her. — Moore  v. 
Knight,  cn.D.  STI..  J.  312~[1891]  1  Ch.  547;  60 
L.  J.  Ch.  271 ;  63  L.  T.  831. 

4.  Partner  engaging  in  another  business — Use  of 
name  of  firm — Profits  of  the  other  business  claimed  08 
assets  of  the  partnership — ht formation  gained  as  a 
pcirtner, — If  a  member  of  a  partnership  firm  avails 
himself  of  information  obtained  by  him  in  the 
course  of  the  transaction  of  partnership  business,  or 
by  reason  of  his  connection  with  the  firm,  for  any 
purpose  within  the  scope  of  the  partnership  busi- 
ness, or  for  any  purpose  which  would  compete  with 
the  partnership  business,  ho  is  liable  to  accoimt  to 
the  firm  for  any  benefit  he  may  obtain  from  the  use 
of  such  information ;  but  if  he  uses  the  information 
for  purposes  which  are  wholly  without  the  scope  of 
the  partnership  business,  and  not  competing  with 
it,  the  firm  is  not  entitled  to  an  account  of  such 
benefit. 

A  member  of  a  firm  of  shipbrokers  styled  **  H.  C. 
&  Co."  assisted  in  the  formation  of  a  joint-stock 
company  for  building  ships,  and  in  so  doing  availed 
himself  of  information  obtained  as  a  member  of  the 
firm,  and  occasionally  used  the  name  and  office 
paper  of  the  firm  in  his  correspondence  on  that 
subject.  He  received  remuneration  for  his  services 
in  the  formation  of  the  company,  and  was  made  a 
director  of  the  company,  when  foimed,  at  a  salary. 
He  also  threatened  to  engage  in  the  separate  busi- 
ness of  a  shipowner  under  the  style  of  **  H.  C.  & 
Co.,  shipowniug."  The  other  partners  brought  an 
action  to  restrain  him  from  using  the  name  of  the 
firm  in  a  separate  business,  and  claiming  an  account 
of  his  profits  and  salary  in  connection  with  the  new 
company. 

Held  (affirming  the  decision  of  Kekewich,  J.), 
that  the  defendant  must  be  restrained  from  using 
the  name  of  H.  C.  &  Co. ;  but 

Held  (reversing  the  decision  of  Kekewich,  J.), 
that,  as  the  business  of  the  new  company  was 
beyond  the  scope  of,  and  did  not  compete  with,  the 
partnership  business,  the  defendant  was  not  boimd 
to  account  for  the  benefit  obtained  by  him  in  con- 
nection with  the  new  company. 

The  use  by  the  defendant  of  the  name  and  paper 
of  H.  C.  &  Co.  in  promoting  the  shipbuilding  com- 
pany was  held  not  to  be  sidficient  to  show  that,  as 
between  the  defendant  and  his  partners,  shipbuild- 
ing was  within  the  scope  of  the  partnership  business. 

Dean  v.  Macdonald,  8  Ch.  D.  345,  explained  and 
followed.— ^a«  v.  Benham,  C.A.— [1891]  2  Ch.  244 ; 
65  L.  T.  25. 

5.  Purchase  of  deceased  partner*s  share — Clause  as 
to — Expiration  of  term — Continuance  for  purpose  of 
winding  up, — A  partnership  agreement  between  two 
persons  for  a  term  of  years  provided  that,  upon  the 
death  of  either  partner,  the  surviving  partner  should 
purchase  the  deceased  partner*s  share,  and  that  the 
whole  property  of  the  partnership  should  vest  abso- 
lutely in  him. 

Held,  that  this  clause  did  not  apply  where  the 
partnership  term  had  expired,  and  where  the 
partnership  business  was  carried  on  solely  for  the 
purpose  of  winding  it  up. — Myers  v.  Myers,  CH.D. 
CHI.,  J.— 60L.  J.  Ch.  311. 

See  also  Practice  (Writ),  61 ,  64—69 ;  Solicitor, 
17 ;  Will,  1. 
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No.  1  with  regard  to  notices — Fxpiration  of  previous 
foreign  patent. — By  section  25  of  15  &  16  Vict.  c. 
83  an  English  patent  ceases  at  the  expiration  of  a 
prior  foreigfn  patent  for  the  same  invention. 

Section  113,  sub-section  1,  of  46  &  47  Vict.  c.  57 
saves  to  a  patentee  existing  at  the  date  of  the  Act 
his  right  to  a  coniirmation  under  5  &  6  Will.  4,  c. 
83,  8.  2,  subject,  however,  to  the  above  qualifica- 
tion. 

The  provisions  of  rule  1  relating  to  confirmation 
relaxed  under  special  circumstances. 

Petition  for  prolongation  refused  as  inadmissible 
either  imder  the  Act  of  1883  or  the  earlier  law. — 
l7i  re  Jablochkofs  Patent,  P.c— [1891]  A.  C.  293 ; 
.  65  L.  T.  5. 

2.  Extension — Insufficiency  of  accounts. — ^Where 
the  accounts  filed  by  a  patentee  showed,  not  the 
result  of  the  books,  but  the  accountant's  correction 
of  them,  and  where  it  also  appeared  that  the  books 
themselves  had  been  kept  in  such  a  way  that  with- 
out a  very  long,  minute,  and  laborious  investiga- 
tion it  was  impossible  to  say  whether  he  had  been 
adequately  remunerated  or  not, 

Held,  that  a  petition  for  prolongation  must  be 
dismissed.— /.aA:€'«  Pa^^w^,. P.O.— [1891]  A.  C.  240. 

3.  Practice — Particulars  of  breaches — Application 
for  further  and   better  particulars — Rules  of   Court, 

1883,  ord.  19,  r.  7 — Patents,  Designs,  and  Trade^ 
Marks  Act,  1883  (46  &  AlVict.  c.  57),  «.  29,  sub-sec- 
Hon  1. — The  plaintiffs'  patent  was  for  improvements 
in  railway  carriage,  street,  and  other  lamps,  and 
their  specification  contained  four  claims — viz.,  for  a 
lamp,  a  modified  form  of  lamp,  a  method  of  supply- 
ing heated  air,  and  a  method  of  distributing  the 
heated  air.  The  plaintiffs  brought  an  action  against 
the  defendants  for  infringement,  and  by  the  par- 
ticulars of  breaches  delivered  with  the  statement  of 
claim  they  alleged  infringement  by  the  defendants 
by  using  the  mechanism  claimed  in  those  four 
claims,  and  complained  of  a  particular  lamp  sold  by 
the  defendants.  The  defendants  applied  for  further 
and  better  particulars,  asking  what  parts  of  the 
specification  and  figures  had  been  infnnged,  which 
of  the  lamps  had  been  infringed,  and  whether  the 
plaintiffs  claimed  all  lamps  with  the  methods  of 
suppl3ring  and  distributing  the  heated  air,  or  only 
one  of  the  two  lamps  claimed. 

At  the  hearing  of  the  application  the  plaintiffs 
•  withdrew  the  allegation  of  infringement  of  the  first 
<ilaim. 

Held,  that  the  pcirticulars  as  so  amended  were 
sufficient,  as  they  told  the  defendants  what  the 
plaintiffs  said  they  had  done  in  infringement ;  and 
that  it  was  not  the  office  of  particulars  to  answer 
an  interrogatory  as  to  the  construction  of  the  patent. 
—  Wenham  Co.  v.  Champion  Gas  Lamp  Co.  and 
Todlenhaupt  <&  Co.,  CH.D.  CHI.,  J.— 63  L.  T.  827. 

4.  Practice — Particulars  of  objections — Amendment 
—Design— Patejits,  Jkc  ,  Act,  1883  (46  cfe  47  Vict.  c. 
57),  «.  29.- -The  practice  as  to  the  terms  on  which 
the  court  gives  leave  to  amend  particulars  of  objec- 
tion in  an  action  to  restrain  infringement  of  a 
patent  will  be  followed  in  a  similar  action  with  re- 
gard to  a  registered  design. — Morris,  WiUon,  <fc  Co. 
V.  Coventry  Machinists*  Co.,  CH.D.  NOR.,  J. — 60  L.  J. 
Ch.  524. 

5.  Prior  publication — Protection  in  foreign  country — 
J uternati oval  Convention,  \^^Z— Patents,  Designs,  and 
Tradt'Marhs  Act,  1883  (46  &  47  Vict.  c.  57),  s.  103— 
Patents,  Designs,  and  Trade  Marks  Act,  1885  (48  & 
49  Vict.  c.  63),  s.  6. — A  patentee,  who  has  obtained 
a  patent  in  this  country  for  the  full  period  of  four- 
teen years,  cannot  rely  upon  the  protection  given  by 


section  103  of  the  Patents,  &c.,  Act,  1S83  (as  | 
amended  by  section  6  of  the  Patents,  &c.,  JLct, 
1885),  against  the  consequences  of  a  prior  publica- 
tion in  this  country  of  a  description  of  Ihe  saoe  i 
invention  already  patented  in  a  foreign  coontzy. 
with  which  international  arrangements  have  been 
made  under  the  Convention  of  1883.— j^nfyA 
Tanning  Co.  v.  Oroth,  CH.D.  ROM.,  J.— 60L.  J.  Ol 
235;  64  L.  T.  21. 

6.  Specification — A mendment  —  Validity — PattnU, 
Designs,  and  Trade- Marks  Act,  1883  (46  <£•  47  Hd 
c.  57),  s.  18. — A  patent  was  granted  for  "atdesoow 
ladder  for  domestic  and  other  purposes."  The 
specification  claimed — "  (1)  The  two  ladders  occupy- 
ing the  space  of  one  only ;  (2)  the  ready  means  of 
working  by  the  cord ;  (3)  the  simple  bracket  leicr 
by  which  the  ladder  is  secured  at  any  required 
length.''  The  patentee  subsequently  amended  his 
specification  by  leave  by  strilang  out  (1),  (2],  and 
(3),  and  substituting  ^*The  combination  in  a  tde- 
scope  ladder  herein  described,  of  means  for  raisiog. 
lowering,  and  stopping,  all  as  herein  described  and 
shown  in  accompanying  drawings."  In  an  adion 
for  infringement. 

Held,  upon  the  construction  of  the  entire  specifi- 
cation before  amendment,  that  the  claim  was  really 
for  a  combination,  and  that  therefore  the  amend- 
ment was  only  **a  correction  or  explanafiazi" 
witMn  section  18  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  and  did  not  make  tiie 
specification  as  amended  claim  an  invention  sub- 
stantially larger  than,  or  substantially  different  from, 
the  original  claim ;  and  consequently  that  the  amend- 
ment <ud  not  render  the  patent  invalid. — KcU^  t. 
Heathman,  CH.D.  NOR.,  J.  91—45  Ch.  D.  256;  60 
li.  J.  Ch.  22 ;  63  L.  T.  517. 

7.  Specification  —  Patents,  Designs,  and  Tradt- 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  o,  ivh- 
sections  3,  5 ;  s.  9,  sub-section  1 ;  s,  26,  sub-sedm  3. 
— Where  the  complete  specification  required  by  tlw 
Patents,  Designs,  and  Trade-Marks  Act,  1863,  doa 
not  conclude  witii  a  distinct  statement  of  the  in- 
vention claimed,  as  directed  by  section  o,  sab- 
section  5,  of  the  Act,  it  is  not  fatal  to  the  Talidity 
of  the  patent. 

Decision  of  the  Court  of  Appeal  afifirmed.— 
Vickers,  Son,  <fc  Co.  v.  Liddcll,  H.L.  (e.)385— lo  Apjfc 
Cas.  496;  60  L.  J.  Ch.  105 ;  63  L.  T.  590. 

8.  Threats  —  Injunction  —  Alleged  infringement^ 
Patents,  Designs,  and  Trade-Marks  Act,  lSS^{i6  i 
47  Vict.  c.  57),  s.  32. — The  registered  owner  of  sa 
invention  had  agreed  to  assign  it  to  a  company,  and 
had  commenced  an  action  against  another  company 
for  infringing  it,  and  the  company  to  whomtiv  • 
patent  was  agreed  to  be  assigned  had  threatened  tiv 
other  company  and  their  customers  with  legal  pio- 
oeedings  in  respect  of  the  alleged  infringement 

Held,  that,  under,  section  32  of  the  Patents,  ^ 
Act,  1883,  the  latter  company  were  persons  aggriewd 
and  entitled  to  obtain  an  injunction  to  restram  audi 
threats ;  and  that,  the  action  for  the  infringement  not 
having  been  brought  by  the  company  who  had 
made  the  threats,  but  by  the  legal  owner  of  the 
patent,  they  were  not  within  the  proviso  in  sectiflo 
32  that  the  section  should  not  apply.— A'rt- 
nington  and  Knightsbridge  Electric  Lighting  Ok 
{Limited)  v.  Lane  Fox  Electrical  Co.  (Limited),  CHA 
STL,  J.  650— [1891]  2Ch.  573;  64  L.  T.  770. 

See  also  County  Court,  9;  Practice  (Disco- 
very), 31,  32. 

PAWNBROKER:— 

Certificate — Licence — Person  being  a  liceiised  fownr 
broker  at  commencement  of  Ad,  his  assigns  or  Pt^ 
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cessors — Inland  revenue — Pawnbrokers  Act,  1872 
(35  ift  36  Vid.  c.  93),  8.  39.— The  successor  by  pur- 
chase or  assignment  of  a  person  who,  at  the  com- 
mencement of  the  Pawnbrokers  Act,  1872,  was  a 
licensed  pawnbroker  is  entitled  to  a  licence  without 
the  production  of  a  certificate  of  justices  within  the 
meaning  of  the  saving  clause  of  section  39  of  that 
Act. — lieff,  V.  CommissioTiers  of  Inland  Revenue,  Ex 
parte  Ohhon ;  Reg.  v.  Cammisaioners  of  Inland 
Revenue,  Ex  parte  Garland,  Q.B.D.  317 — [1891]  1 
Q.  B.  485  ;  60  L.  J.  Q.  B.  376 ;  64  L.  T.  57. 

POOR  LAW  :— 

1.  Election  of  assistant  overseer — Jurisdiction  of 
justices — Power  to  review  election — 59  Geo.  3,  c.  12,  s. 
7;  16  <fc  17  Vict.c.  65,  s.  1.— By  59  Geo.  3,  c.  12,  s. 
7,  the  inhabitants  of  a  parish  in  vestry  assembled 
are  to  nominate  and  elect  an  assistant  overseer  of  the 
poor,  and  it  shall  be  lawful  for  an^  two  justices  by 
warrant  under  their  hands  to  appomt  any  person  so 
nominated  and  elected  to  be  assistant  overseer. 

Held,  that  the  justices'  duty  is  purely  ministerial, 
and  they  have  no  power  to  hear  evidence  as  to  an 
objection  to  thevahdityof  the  election,  even  though 
such  objection  was  taken  at  the  time  of  the  meeting 
and  entered  on  the  minutes. — Underwood  v.  J(ynes, 
Q.B,D.— 60  L.  J.  M.  C.  58;  64  L.  T.  144. 

2.  Lunatic — County  asylum — Private  patieiit  he- 
coming  pauper  —  Chargeahility  —  Lunatic  Asylums 
Act,  1853  (16  &  17  Vict.  c.  97),  ss.  95,  96.— A 
Imiatic  was  sent  by  her  relations  from  a  parish  in 
the  Ipswich  Union  to  the  asylum  at  Macckafield  as 
a  private  patient.  Subsequently  they  gaye  notice 
to  the  asylum  that  they  would  ceasepaying  for  her 
maintenance  as  a  private  patient.  The  clerk  to  the 
asylum  thereupon  gave  notice  to  the  guardians  of 
the  Macclesfidd  Union  that  the  lunatic  had  been 
transferred  to  the  list  of  pauper  patients  chargeable 
to  their  union.  The  guardians  accordingly  paid  a 
sum  for  her  maintenance. 

Held,  that  none  of  the  provisions  of  the  Lunatic 
Asylums  Act,  1853,  applied  to  the  circumstances  of 
the  case ;  that  the  lunatic  was  not  chargeable  to  the 
Macclesfield  Union;  that  the  payment  by  that 
union  was  made  under  a  mistake ;  and  consequently 
that  an  order  upon  the  Ipswich  Union  to  repay  the 
sum  was  bad. — Guardians  of  Ipswich  Union  v. 
Guardians  of  Macclesfield  Union,  Q.B.D.  221 — 63 
L.  T.  526. 

3.  Lunaiic — Expenses  of  maintenance — County 
lunatic  asylum — Additional  charge — Power  to  fix 
amount  of  charge — Committee  of  visitors — Arbitration 
— 16  (fc  17  Vict.  c.  97,  s.  54 — Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41).  ss.  62,  86.— By  the  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  86, 
sub-section  4,  **  Where  at  the  passing  of  this  Act  a 
borough  with  a  separate  court  of  quarter  sessions, 
not  bei^g  a  county  borough,  &c.,  contracts  v^th  the 
quarter  sessions  of  the  county  in  which  the  borough 
is  situate  for  the  reception  of  the  lunatics  of  the 
borough  in  the  asylum  of  the  county,  such  borough 
shall,  on  the  determination  of  sach  contract,  cease 
to  have  power  to  build  a  lunatic  asylum,  and,  sub- 
ject to  the  enactments  providing  for  an  additional 
charge  for  the  maintenance  of  lunatics  in  cases 
where  no  contribution  has  been  made  towards  the 
cost  of  building  and  furnishing  an  asylum,  shall  be 
liable  to  contribute  to  the  county  rate  of  the  county 
in  respect  of  such  lunatic  asylum  in  like  manner  as 
the  rest  of  the  county." 

Held,  that  the  meaning  of  the  above  clause  must  be 
taken  to  be  that  the  committee  of   visitors  of  a 


be  paid  for  the  maintenance  of  a  pauper  lunaiic 
sent  to  them  from  a  borough  which  has  not  con- 
tributed towards  the  cost  of  building  and  furnishing 
the  asylum;  but,  in  case  of  a  difference,  the 
borough  authorities  are  entitled- to  have  the  amount 
due  ascertained  by  arbitration  under  section  62 
of  the  Local  Gk)vemment  Act,  1888. — Howleit  v» 
Mayor,  &c.,  of  Maidstone,  C.A.— [1891]  2  Q.  B.  110; 
60  L.  J.  Q.  B.  570. 

4.  Practice — Suspension  of  order  of  removal — Costs 
of  maintenance  of  pauper  during  suspension — Order 
for  payment  of — Whether  ex  parte  or  on  summons — 
35  Geo.  3,  c.  101,  s.  2—4  &  5  Will.  4,  c.  76,  s.  84.— 
Where  an  order  for  the  removal  of  a  pauper  has 
been  suspended  in  consequence  of  the  pauper's 
inability  to  travel,  an  application  to  justices  by  the 
removing  union  for  an  order  for  the  payment  by 
the  union  to  which  the  pauper  belongs  of  the  costo 
of  his  maintenance  during  tiie  period  of  suspension 
must  be  made  upon  summons,  and  not  ex  parte. — 
Reg.  V.  Wilkinson,  Q.B.D.— [1891]  1  Q.  B.  722. 

5.  Settlement  by  residence — Removal  before  1876— 
Pifor  Law  Amendment  Act,  1876  (39  (&  40  Vict.  c. 
61),  ss.  34,  36.— Section  34  of  the  Poor  Law 
Amendment  Act,  1876,  gives  a  settlement  in  a 
parish  by  three  years'  continuous  residence  therein ; 
and  section  36.  provides  that  "the,  provisions  re- 
lating to  settlement  shall  not  apply  to  any  pauper 
removed  under  any  order  of  removal  .  .  .  be- 
fore the  passing  of  this  Act." 

Held,  that  these  words  in  section  36,  **  any 
pauper  removed,"  apply  only  to  a  person  who  was- 
a  pauper  at  the  time  the  Act  was  passed,  and  so 
long  as  he  remained  a  pauper ;  and  that,  theref ore». 
they  do  not  operate  to  deprive  of  the  benefit  of 
section  34  a  person  who  had  been  removed  imder 
an  order  of  removal  in  1866,  but  who  was  not  a 
pauper  at  the  time  the  Act  was  passed,  and  who 
nad  resided  continuously  in  one  parish  from  1870 
to  l^%\.— 'Guardians  of  the  Poor  of  the  Parish  of 
Brighton  v.  Guardians  of  the  Poor  of  the  Strand 
Union,  c.A.  581— [1891]  2  Q.  B.  156 ;  60  L.  J.  M.  C. 
i05 ;  64  L.  T.  722. 

POOR  LAW  (IRELAND)  :— 

1.  Accounts — Guardians — Erroneous  application  of 
moneys  received  by  them  as  sanitary  authority — Re^ 
opening  accounts  —  Certificate  of  auditor  —  Rate. — 
Poor  law  guardians,  being  also  the  rural  sanitary 
authority,  for  some  years  erroneously  applied  the 
income  arising  from  waterworks  to  the  general 
poor  law  relief,  and  their  accounts  were  certified  as 
correct  by  the  Local  Government  Board  auditor. 

Held,  that,  upon  a  subsequent  audit,  these  ao-» 
counts  might  be  reopened,  and  a  valid  rate  might 
be  struck  to  meet  the  consequent  debit  certified  in 
the  poor  law  accounts  at  the  last-mentioned  audit.— 
Reg.  V.  Guardians  of  Omagh  Union,  Q.B.D.  (Ir.) — 
26*  L.  R.  Ir.  619. 

2.  Guardians  —  Dismissal  of  servant  —  District 
lunatic  asylum— 30  &  31  Vict.  c.  118,  s.  6.— Under 
30  &  31  Yict.  c.  118,  s.  6,  the  board  of  g^uardians  of 
a  district  lunatic  asylum  may  dismiss  their  servants 
at  their  absolute  will  and  aiscretion,  without  any 
misconduct  on  the  part  of  the  servant  being  alleged 
or  proved. — Hayes  v.  Governors  of  Richmond  Lunatic 
Asylum,  Q.B.D.  (Ir.)— 28  L.  R.  Ir.  107. 

POOR  RATE  :— 

1.  Apjjeal — Assessment  committee — Valuation  list — 
Right  of  objector  to  appear  by  agent — Valuation 
{MetropUs)  Act,  1869  (32  Jt  33  Vict.  c.  67),  ss.  19,  32. 
— There  is  nothing  in  the  Valuation  (Metrophs) 
Act,  1869,  to  limit  the  right  of  a  ratepayer  or  body 
of  ratepayers  who  object  to  the  valuation  list  ta 
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appear  before  the  assessment  committee  by  any 
authorized  agent,  and  the  assessment  committee 
have  no  power  to  restrict  the  right  of  audience  to 
the  ratepayer  himself,  or  a  member  of  his  family 
or  housenold,  or  a  member  of  the  legal  profession 
on  his  behalf. — Re<f,  v.  Assessment  Committee  of 
St,  Mary  Abbotts,  Kensington,  CA.  278— [1891]  1 
Q.  B.  378 ;  60  L.  J.  M.  Co?;  64  L.  T.  240. 

2.  Deficiency  in  assessments — Lands  taken  in  con- 
■sideration  of  owners  ivithdrawing  opposition  in  Parlia- 
ment— Lands  not  used  for  the  jmrposes  of  the  works — 
Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  s.  133.— 
A  railway  company  purchased  certain  houses  out- 
side the  limits  of  deviation  in  pursuance  of  agree- 
ments entered  into  with  the  owners  in  consideration 
of  their  withdrawing  their  opposition  to  the  passing 
of  the  special  Act.  These  houses  were  not  required 
or  used  for  the  purposes  of  the  works.  Some  of 
the  houses  were  unoccupied  at  the  time  of  the 
passing  of  the  special  Act.  A  deficiency  having, 
in  consequence,  arisen  in  the  assessments  of  the 
houses  to  the  poor  rate, 

Held  (affirming  the  judgment  of  the  Qaeen's 
Bench  Division,  39  W.  R.  144,  [1891]  1  Q.  B.  182), 
that  the  company  could  not  be  heard  to  say,  as 
.against  the  parish,  that  the  houses  had  not  been 
"  taken  or  used  for  the  purposes  of  the  works  " 
within  the  meaning  of  section  133  of  the  Lands 
Clauses  Act,  1845,  and  that  the  company  were 
liable  to  make  good  the  deficiency. 

Held,  also,  that,  in  estimating  the  amount  of  the 
deficiency,  the  assessments  of  the  houses,  both 
occupied  and  unoccupied,  at  the  time  of  the  passing 
of  the  special  Act,  must  be  compared  with  the 
assessments  of  the  houses  made  subsequently  from 
time  to  time  until  the  completion  of  the  works. — 
Overseers  of  Putney  v.  London  and  South-Western 
Railioay  Co.,  c.A.  291— [1891]  1  Q.  B.  440 ;  60  L.  J. 
Q.  B,  438  ;  64  L.  T.  280. 

3.  Deficiency  in  assessments — Land  taken  by  rail- 
way company — Lighting  rate — Public  libraries  rate — 
Metropolitan  consolidated  rate — Liability  of  railway 
company — "  General  purposes  rate,"  meaning  of — 
London  and  South-Western  Railway  Act,  1883  (46  &  47 
Vict,  c.  clxxxix,),  s.  14 — Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict  c.  18),  s.  133.— Section  14  of 
the  London  and  South- Western  Railway  Act,  1883, 
provides  that,  while  the  company  are  possessed  of 
any  lands  assessed  or  liable  to  be  assessed  to  any 

.sewers  rate,  main  drainage  rate,  or  general  pur- 
poses rate,  they  shall  from  time  to  time,  until  the 
railway  or  the  works  thereof  are  completed  and 
assessed  or  liable  to  be  assessed  to  the  respective 
rates,  be  liable  to  make  good  the  deficiency  in  the 
assessment  for  the  respective  rates. 

Hdd,  that  the  expression  *  *  general  purposes  rate  " 
in  this  section  was  intended  by  the  Legislature  to 
.apply  to  all  rates  made  for  general  purposes,  viz., 
for  purposes  in  which  the  great  majority  of 
parishioners  have  a  common  interest,  and  that, 
under  this  term,  the  company  were  bound  to  make 
good  the  deficiency  in  the  assessment  for  the  metro- 
politan consolidated  rate,  the  lighting  rate,  and  the 
public  libraries  rate  respectively. — Burrup  v.  The 
London  and  South-Westem  Railway  Co,y  Q.B.D. — 
64L.  T,  112. 

4.  Limits  of  borough — Interpretation  of  charter  by 
2ong  user — Presumption — Rateable  occupation  of  tram- 
way.— ^The  appellants  having  been  rated  to  the 
relief  of  the  poor  of  the  borough  of  Plymouth  as 
occupiers  of  a  harbour,  appealed  upon  the  ground 
that  the  harbour  was  not  within  uie  limits  of  the 
borough. 

Held,  upon  a  case  stated,  that  in  construing  the 


Plymouth  Charter  of  Incoiporation  of  18  Hen.  ^ 
which  defined  the  Umits  of  the  borough,  hsmt 
regard  especially  to  the  fact  that  the  harbov  bad 
been  rated  for  the  relief  of  the  poor  of  Plymotdi 
for  the  last  150  years,  it  must  be  presumed  that  tbe 
harbour  was  wi&in  the  limits  of  the  borough. 

Held,  further,  that,  in  ascertaining  the  rateable 
value  of  the  harbour,  a  tramway  constructed  hy  the 
appdlants,  but  worked  and  maintained  exdunre^j 
by  a  railway  company  and  for  which  the  railviy 
company  paid  rent,  must  be  considered  in  the 
occupation  of  the  railway  company,  who  were  the 
proper  persons  to  be  rated  in  respect  thereof.— 
Sutton  Harbour  Improvement  Co.  v.  Guardiam  of 
Plymouth,  Q.B.D.— 63  L.  T.  772. 

5.  Part  of  a  house — Structural  sererancf — S^jcni^ 
occupation —  **  Dwelling-house  **  — Reprtsentntiok  of 
the  People  Act,  1867  (30  <t  31  Vict.  c.  102). «.  3, :, 
61 — Parliamentary  and  Municipal  Registration  Ad, 
1878  (41  ifc  42  Vid.  c.  26)  s.  5.— The  appeUaoti 
occupied  a  house  containing  four  rooms  on  the 
ground  fioor  and  five  on  the  first  floor;  the 
front  door  opened  into  a  passage,  vbieb 
communicated  with  the  ground  floor  rooms,  lad 
also,  by  means  of  a  staircase,  with  the  first  floor 
rooms ;  the  only  water-closet  was  in  the  backysii 
which  was  reached  from  the  first  floor  by  a  door 
opening  into  one  of  the  first  floor  rooms  and  iron 
which  there  was  a  staircase  outside  the  house;  tbs 
respective  portions  of  the  house  occupied  hy  tbs 
appellants  were  let  to  them  separately,  and  one  of 
them  had  the  exclusive  use  and  occupation  of  tk 
rooms  on  the  ground  floor,  and  the  ot^er  of  tbe 
rooms  on  tiie  first  floor.  The  tenant  of  the  fint 
floor  used  the  external  staircase  leading  mto  tbe 
yard,  and  not  the  internal  staircase,  and  had  tbf 
only  key  of  the  door  leading  to  the  external  stdr- 
case,  the  tenant  of  the  ground  floor  having  the 
only  key  of  the  front  door. 

Held,  that  the  appellants  were  entitled  to  b? 
separately  and  not  jointly  rated  for  the  relief  d 
the  poor. — AUchurch  v.  The  Assesemettt  Conmititt'f 
the  Hendon  Union,  Q.B.D. — 64  L.  T.  473. 

6.  Rateability — Industrial  schools — Local  (?«m- 
Tnent  Act,  1888  (51  &  52  Vict.  c.  41),  «.  3  (nV.).- 
An  industrial  school  had  been  estabhahed  [m^ 
the  Industrial  Schools  Acts,  1866  and  1872)  bjtk 
justices  of  a  county,  and  had  been  transferee 
under  section  3  (vii.)  of  the  Local  QovemineBt 
Act,  1888,  to  the  county  council. 

Held,  that  it  was  not  occupied  on  behalf  of  tbe 
Crown,  and  was  liable  to  be  rated  for  the  relief  i 
the  poor — Durham  County  Council  v.  Atsami 
Committee  of  Chester-le- Street  Union,  Q.B.D.  18-^ 
[1891]  1  a  B.  330 ;  60  L.  J,  M,  C.  9 ;  63  L.  T.  46L 

7.  Rateability— Residence  of  police  offitxrs—f*^ 
pation  for  publie  purposes — Police  station. —Of' 
fAin  buildings  under  one  roof  and  suiroona^ 
by  a  wall  consisted  in  part  of  private  residfinca 
occupied  by  the  appellants,  who  were  the  chia 
constable  and  other  officers  of  police,  and  to 
families,  and  in  part  of  store-rooms,  parade  grwmi 
and  stables  used  for  police  purposes.  There  ware 
no  cdls  used  for  the  reception  and  detention  d 
prisoners.  All  the  buildings  were  used  exduaroy 
for  x)olice  purposes,  the  chief  constahle  beinj 
bound  to  reside  there  as  a  condition  of  his  appoot- 
ment.  Each  officer  paid  a  rent  for  the  premiiai 
occupied  hy  him,  such  rent  being  deducted  ft«B 
his  pay.  The  appellants  having  been  m*^;;^ 
the  poor  rate  in  respect  of  the  buildings  occnpw 
by  tnem  as  residences. 

Held,  that,  upon  the  facts,  the  appellants  had  » 
separate   beneficial    occupation   of  the  preBUses. 
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which  were  used  by  them  as  private  residences «  and 
not  for  public  purposes,  and  that  they  were  there- 
fore rateable  in  respect  thereof. 

Decision  of  the  Queen's  Bench  Division  (39  "W.  R. 
174)  affirmed. — Showers  v.  Asseaament  Committee  of 
Chelmsford  Union,  C.A.  231— [1891]  1  Q.  B.  339  ; 
60  L.  J.  M.  C.  00  ;  64  L.  T.  7o5. 

8.  Bailable  value — Premises  containing  lace-making 
,  machineryy  hoilery  engine,  &c. — Machinery  capable  of 
■being  removed  without  injury,  iS:c, — Rateable  value  of. 
—Premises  were  used  as  a  manufactory  for  the 
purpose  of  lace-making  upon  which  certain  boilers, 
engines,  bobbin-net,  and  other  machines  were 
placed  for  carrying  on  the  said  manufactory ;  such 
machines  were  essential  to  the  use  of  the  said 
premises  as  a  bobbin-net  lace  factory. 

The  machines  were  each  of  them,  as  machines, 
separate  and  distinct  from  each  other,  and  could  be 
easily  removed  for  sale  or  repairs. 

Some  were  fastened  to  the  floors  by  screws 
through  the  feet  of  the  machines ;  others  were  not 
fastened,  their  own  weight  being  sufficient  to  keep 
them  steady,  but,  further  than  this,  the  machines 
were  no  part  of  the  soil  or  hereditaments. 

Held,  that,  although  some  of  the  machinery  and 
plant  was  capable  of  being  removed  without  injury 
to  itself  or  to  the  freehold,  and  although  it  remained 
personal  property,  yet,  being  essentially  necessary 
and  permanently  attached  to  the  appellants'  busi- 
ness, it  was  all  rightly  taken  into  account  in  esti- 
mating the  rateable  value  of  the  premises  as 
enhancing  the  value  of  the  hereditament. — Gifford, 
Fox,  &  Co.  V.  Chard  Union,  Q.B.D.— 63  L.  T.  249. 

9.  Rateable  vahie  —  Waterworks  —  Local  board — '■ 
Basis  of  valuation —  Water  receipts — Deficiency  in,  to 
meet  expenditure — Transfer  from  general  district  rate 
— Liability  of  sum  transferred  to  be  included  in  valua- 
tion.— Under  certain  statutory  powers  an  urban 
authority  was  empowei-ed  to  construct  certain 
waterworks  and  to  make  certain  charges  for  the 
supply  of  water.  For  the  year  ending  in  March^ 
1889,  their  expenditure  in  respect  of  the  waterworks 
account  was  £14,107,  and  their  receipts  for  water 
charges  was  only  £5,700.  To  make  up  the  defi-f 
ciency  a  sum  of  £8,404  was  transferred  from  the 
general  district  rates,  this  sum  being  used,  as  to 
£5,680,  part  thereof,  in  paying  instalments  of  loan, 
and  the  balance  of  £2,724  for  purposes  other  ^an 
instalments  of  loan.  No  part  of  this  sum  of  £8,404 
was  received  in  resect  of  water  charges,  or  of  a 
rate  in  aid,  nor  was  it  applied  towards  the  working 
expenses.  It  was  admitted  that  the  £5,680  could 
not  be  included  in  the  calculation  for  estimating 
the  rateable  value;  but  the  assessment  committee 
contended  that  the  sum  of  £2,724  ought  to  be 
included,  in  addition  to  the  £5,700. 

Held,  that,  as  this  sum  of  £2,724  was  not  avail- 
able as  an  item  of  gross  profits  in  the  hands  of  a 
hypothetical  tenant,  it  could  not  be  included  in  the 
receipts  for  the  purpose  of  arriving  at  the  net  rate- 
able value. — Merthyr  Tydfil  Local  Board  v.  Assess- 
ment Committee  of  the  Merthyr  Tydfil  Union,  Q.B.D. 
255— [1891]  1  a  B.  186;  60  L.  J.  M.  C.  42;  63 
L.  T.  647. 

POWER  of  APPOINTMENT:— 

1.  Benefit  to  donee  of  power — Release  of  power — 
Marriage  settlement — Right  to  transfer  of  funds.-^ 
ITnder  his  marriage  settlement  the  plaint^  had  a 
power  of  appointment  amongst  children,  and,  in 
default  of  appointment,  the  children  were  entitled 
to  funds  as  therein  mentioned.  Two  children  ob- 
tained a  vested  interest,  one  of  wbom  died  a 
bachelor  and  intestate.  Letters  of  administration  | 
to  his  estate  were   granted  to  the  plaintiff,  who 


subsequently  released  his  power  of  appointment 
over  the  fimd,  and  asked  for  a  declaration  of  his 
rights  and  a  transfer  to  himself  of  one  moiety  of 
the  trust  funds  as  tenant  for  life  of,  and  entitled  in 
remainder  to,  that  moiety. 

Held,  that,  in  the  exercise  of  its  discretion,  the 
court  will  not  assist  the  donee  of  a  power  to  obtain 
a  personal  benefit  through  his  having  released  that 
power. 

Cunynghame  v.  Thurlow,  1  Russ.  &  My.  436n, 
followed. — In  re  Radcliffe,  Radcliffe  v.  Bewes,  CH.D, 
NOR.,  J.  457— [1891]  2  Ch.  662;  60  L.  J.  Ch.  436; 
64  L.  T.  386. 

2.  Exercise — General  devise — Power  of  revocation 
and  new  appointment — Wills  Act,  s.  27. — By  deed 
executed  in  1870  real  estate  was  appointed  to  K.  B. 
and  her  husband  during  their  joint  lives  and  the 
life  of  the  survivor  of  them,  and  ultimately  to 
trustees  upon  trust  for  sale  and  to  divide  the  pro- 
ceeds equally  between  the  children  of  C.  at  twenty- 
one  or  marriage,  with  power  to  K.  B.  and  her 
husband,  during  their  joint  lives  by  deed,  and  to 
the  survivor  by  deed  or  will,  to  revoke  the  uses 
therein  declared  and  to  declare  other  uses. 

The  joint  power  of  revocation  and  new  appoint- 
ment was  never  exercised,  nor  the  power  of  the 
survivor  by  deed. 

K.  B.  died  in  1890,  having  survived  her  husband, 
and,  by  her  will,  made  after  her  husband's  decease, 
devised  all  her  real  estate  to  trustees  for  sale,  and 
to  divide  the  proceeds  equally  between  the  two 
children  of  C»  The  testatrix  had  no  real  estate  of 
her  own.  ^ 

Held,  that  the  general  devise  did  not  operate 
under  section  27  of  the  Wills  Act  as  an  exercise  of 
the  power  of  revocation,  and  tnat,  therefore,  the 
appointment  under  the  deed  of  1870  not  being 
revoked,  the  real  estate  in  question  did  not  pass 
under  K.  B.*s  will. — In  re  Brace,  Welch  v.  Colt, 
CH,D.  NOR.,  J.  508— [1891]  2  Ch.  671 ;  60  L.  J.  Ch. 
505 ;  64  L.  T.  525. 

3.  Exercise — Married  woman — General  testamentary 
power  of  appointment  over  property  in  reversion — 

Will  not  referring  to  power — General  bequest — Wills 
Act  (1  Vict.  c.  26),  s.  27. — A  married  woman,  who 
had  a  general  testamentary  power  of  appointment 
over  a  trust  fund,  which  was  subject  to  the  life 
interests  of  herself  and  her  husband,  but  had  no 
separate  property  and  no  other  power  of  disposi- 
tion or  appointment  over  property,  by  her  will,  not 
referring  to  the  power,  bequeatJied  a  sum  of  £400 
to  her  brother,  and  the  residue  of  all  her  properties, 
of  whatsoever  kind,  **and  any  properties  which 
may  have  become  to  me,  or  may  become  to  me 
hereafter  by  will  or  otherwise,"  to  her  husband, 
whom  she  appointed  executor.  She  died  leaving 
her  husband  and  brother  surviving.  The  question 
was  whether  the  legacy  of  £400  was  presently 
payable. 

Held,  that  the  will  must  be  construed  as  an  ap- 
pointment of  the  reversionary  fund,  as  to  £400 
part  thereof  to  the  brother,  and  aa  to  the  residue 
thereof  to  the  husband;  and  that,  therefore,  the 
legacy  of  £400  was  not  payable  until  the  rever- 
sionary fund  actually  fell  into  possession. — In  re 
Ludlam,  Ludlam  v.  Lvdlam,  CH.D.  KAY,  J. — 63 
L.  T.  330. 

4.  Exercise  —  Real  estate  —  Particular  power  •— 
General  words — Power  to  appoint  amotig  children  in 
tail  —  Appointment  of  life  estate.  —  By  a  family 
partition  deed  of  the  5th  of  September,  1837,  a 
general  power  of  appointment  over  real  estate  was 
given  to  a  husband  and  wife.  By  a  deed  of  the 
9th  of  September,  1837,  they  exercised  that  power 
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under  the  authority  implied  by  his  employment  is 
binding  on  the  client. 

Matthews  v.  Mumter,  36  W.  E.  78,  20  Q.  B.  D. 
141,  distinguished. — Lewis  v.  Lewis,  cn.D.  KEE.,  J. 
75—45  Ch.  D.  281 ;  59  L.  J.  Ch.  712 ;  63  L.  T.  84. 

Costs— 

15.  Copyright,  infringement  of — Dramatic  copy- 
right — Recovery  of  less  than  £10 — Statutory  right  to 

.  ''full  indemnity  "—3  tfe  4  Will.  4,  c.  15,  s.  2—5  &  6 
Vict.  c.  97,  8.  2— County  CouHs  Act,  1888  (51  &  52 
Vict.  c.  43),  8.  116. — A  plaintiff  who  has  recovered 
penalties  in  an  action  brought  under  3  &  4  Will.  4, 
c.  15  for  infringement  of  dramatic  copyright  is 
entitled  to  have  his  costs  taxed  on  the  footing  of 
obtaining  a  "full  indemnity"  under  5  &  6  Vict, 
c.  97,  s.  2,  although  the  sum  recovered  be  less  than 

.  £10,  neither  the  general  provisions  of  the  Judica- 
ture Acts  and  Bules  as  to  costs,  nor  section  116  of 
the  County  Courts  Act,  1888,  applying  to  such  a 
case. 

Hasher  v.  Wood,  33  W.  R.  697,  followed.— .Bccue 
V.  Gibson,  C.A.  420— [1891]  1  Q.  B.  652 ;  60  L.  J. 
Q.  B.  451. 

16.  Copyright,  infringement  of — Taxation — "  Full 
cosU  *'— 'Copyright  Act,  1842  (5  i  6  Vict.  c.  45),  s.  26. 
— The  term  **  full  costs"  in  section  26  of  the  Copy- 
right Act,  1842,  merely  means  ordinary  costs  as 
between  party  and  party. 

Irwine  v.  Reddish,  5  B.  &  Aid.  796, 'and  Jamieson 
V.  Trevelyan,  3  W.  R.  172,  10  Ex.  748,  approved.— 
Avery  y.  Wood,  C.A.  577. 

17.  Counsel — Refreshers — Ord.  65,  r.  27  (48). — 
The  trial  of  an  action  occupied  less  than  five  hours 
on  the  first  day,  and  was  concluded  on  the  next  day, 
having  occupied  altogether  five  hours  and  sixteen 
minutes. 

!^eld,  on  taxation  of  costs,  that  a  refresher  fee  to 
counsel  could  not  be  allowed. — Walker  v.  Crystal 
Palace  District  Gas  Co.,  Q.B.D.  716  — [1891]  2 
Q.  B.  300;  65  L.  T.  86. 

18.  County  court — Admiralty  Jurisdiction  Act,  1868 
(31  &  32  Vict.  c.  71),  88.  3,  9—R.  S.  C,  1883,  ord.  65, 
r.  1. — Section  9  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  which  enacts  that  a  person 
taking  proceedings  in  a  superior  court  which  they 
might,  under  section  3  of  that  Act,  have  taken  in  a 
county  court,  shall  not  be  entitled  to  costs,  imless 
the  judge  before  whom  the  cause  was  tried  shall 
certify  that  it  was  a  proper  cause  to  be  tried  in  a 
superior  court,  is  inconsistent  with,  and  is  repealed 
by,  ord.  55,  r.  1,  of  R.  S.  C,  1875,  and  ord.  65,  r. 
1,  of  R.  S.  C,  1883. 

Tenant  v.  Ellis,  6  Q.  B.  D.  46,  approved.— i2ocA-e« 
V.  Clippingdale,  C.A.— [1891]  2  Q.  B.  293 ;  64  L.  T. 
641. 

19.  **  Good  cause  " — Trial  vrith  jury — Discretion 
of  judge — Place  of  trial — Ord.  Go,  r,  1. — The  plain- 
iiff,  who  lived  in  Cheshire,  sued  the  defendant,  who 
lived  in  Flintshire,  for  a  sum  of  £640.  The  plaintiff 
not  naming  a  place  of  trial,  the  action  was  tried  in 
Middlesex,  the  defendant  not  having  applied  to 
change  the  venue.  The  jury  found  a  verdict  for 
the  plaintiff  for  £200. 

Ordered,  on  an  application  on  behalf  of  the  de- 
fendant, imder  ord.  65,  r.  1,  that  the  plaintiff  should 
be  allowed,  as  against  the  defendant,  one-third  of 
his  costs,  such  costs  to  be  taxed  treating  the  trial 
as  having  taken  place  at  Chester,  and  that  the 
defendant  should  be  allowed,  as  against  the  plain- 
tiff, two-thirds  of  his  costs,  such  costs  to  be  taxed 
treating  the  trial  as  having  taken  place  in  Middle- 
sex. 

The  plaintiff,  who  carried  on  business  at  Halifax, 
in  Tortshire,  brought  an  action  against  the  defend-  1 


ants,  a  railway  company,  to  recover  damages  for 
personal  injuries  and  loss  of  trade  sustained  by  bun 
owing  to  a  collision  which  occurred  on  their  nulway 
near  Halifax,  claiming  £262  for  injmies,  and 
£6,388  for  loss  of  trade.  The  plaintiff  named 
Middlesex  as  the  place  of  trial.  The  defendant 
applied  to  change  the  venue  to  Leeds,  but  the  appli- 
cation was  refused.  The  jury  found  a  verdict  for 
the  plaintiff  for  £800. 

Ordered,  on  an  application  on  behalf  of  the 
defendants  under  ord.  65,  r.  1,  that  the  plaintiff 
should  have  his  costs  so  far  as  related  to  the  diiini 
for  personal  injuries,  such  costs  to  be  taxed  treatme 
the  trial  as  having  taken  place  at  Leeds,  and  shonld 
pay  to  the  defendants  all  their  costs  so  far  asteLated 
to  the  claim  for  loss  of  trade,  such  costs  to  be  taxed 
treating  the  trial  as  having  taken  place  in  Middle- 
sex, and  also  the  difference  in  the  expenses  of  the 
defendants'  medical  evidence  arising  from  the  action 
having  been  tried  in  Middlesex  instead  of  at  Leeds. 
— Roberts  v.  Jo7ies,  Willey  v.  Great  Northtru  Railway 
Co.,  Q.B.D.— [1891]  2  Q.  B.  194 ;  60  L.  J.  Q.  B.  441. 

20.  Set  off  of  costs— R.  S.  C,  1883,  ord.  65,  r.  27, 
sub-rule  21. — A  party,  who  under  a  former  order  in 
the  action  was  entitied  to  certain  costs  out  of  the 
estate,  appealed  from  an  interlocutor^'  order,  and 
his  appeal  was  dismissed  with  costs.  The  re- 
spondent asked  that  under  ord.  65,  r.  27,  sub-mle 
21,  these  costs  might  be  set  off  against  the  costs 
which  the  appellant  was  entitled  to  receive,  the 
certificate  of  the  taxation  of  which  was  ready  for 
signature.  The  court  declined  to  order  set-off,  but 
d^ected  that  no  costs  should  be  paid  out  to  the 
appellant  for  a  fortnight,  so  as  to  give  the  respond- 
ent time  to  carry  in  his  bill  of  costs  of  the  appeal, 
that  the  set-off  might  be  considered  by  the  taxing 
master. — In  re  Craioshay.  Dennis  v.  (^rawshay,  C,A. 
—45  Ch.  D.  318;  63  L.  T.  597. 

20a.  Solicitor  and  client  costs — Representation  onUr 
—R.  S.  C,  1883,  ord.  16,  r.  32;  ord.  65,  r.  1.— Onan 
adjourned  simimons  for  the  'decision  of  the  court  as 
to  the  construction  of  a  will,  three  classes  of  iasne 
were  interested  under  the  will,  and  representatios 
orders  had  been  made  in  respect  of  each  class. 

Held,  that  costs  must  be  allowed  as  between 
solicitor  and  client. — In  re  Davits,  Jenkins  v.  Darter, 
CH.D.  KEK.,  J.— 64  L.  T.  824. 

21.  Taxation  —  Motion  to  rectify  rcgisier — IiiUrr- 
locutory  motions. — A  motion  to  remove  a  share- 
holder's name  from  the  register  came  on  for  hear- 
ing on  July  23,  1889,  when  the  applicant  was  not 
present.  The  court  ordered  the  motion  to  stand 
over  upon  the  applicant  paying  to  the  company 
**  all  their  costs  of  such  motion  incurred  up  to  the 
present  time,  including  the  costs  of  the  heazing^  of 
this  motion  this  day."  Upon  the  motion  coming 
on  again,  the  application  to  remove  the  name  was 
granted  with  costs,  except  the  costs  ordered  to  be 
paid  as  above.  The  taxing  master  allowed  the 
company  the  costs  of  two  interlocutory  applicatims 
prior  to  the  order  of  July  23,  1889,  in  one  of 
which  the  costs  were  to  be  costs  in  the  action,  and 
in  the  other  no  order  was  made. 

Held,  that  the  taxing  master  had  acted  on  a 
wrong  principle  in  including  these  costs  in  the  costs 
of  the  motion  which  the  applicant  was  ordered  to 
pay. 

The  court  refused  to  interfere  with  the  discretion 
of  the  taxing  master  in  allowing  the  company  costs 
for  items  which  were  utilized  at  the  postponed 
hearing. — In  re  Metropolitan  Coal  Consumers*  Asso^ 
elation,  WainwrighVs  case,  CH.D.  KAY,  J, — 63  L.  T. 
216. 

22.  Taxation — Plaintiff  successful  on  some  issue* 
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and  /ailing  on  others — General  costs  of  action,  how 
apportioned — Form  of  order, — A  plaintiff  in  the 
Chancery  Division  succeeded  on  the  substantial  part 
of  his  claim  and  failed  on  a  subordinate  part,  but 
the  form  of  order  adopted  referred  it  to  the  taxing 
master  to  tax  the  defendant's  costs  of  so  much  of 
the  action  as  related  to  the  issae  on  which  the 
plaintiff  failed,  and  to  tax  the  plaintifTs  costs  of  the 
rest  of  the  action,  and  directed  the  said  costs  of  the 
defendants  to  be  set  off  against  the  said  costs  of  the 
plaintiff,  and  the  balance  to  be  certified,  and  ordered 
the  defendants  to  pay  such  certified  balance  to  the 
plaintiff.  It  appeared  that  in  the  taxing  master's 
office  in  the  Chancery  Division  it  was  the  established 
practice,  where  the  order  was  in  the  above  form,  to 
apportion  the  general  costs  of  the  action  between 
the  plaintiff  and  defendant  according  to  the  number 
of  issues  on  which  they  had  respectively  succeeded, 
without  regard  to  the  relative  importance  of  such 
issues,  but  that,  where  the  plaintiff  was  intended  to 
have  such  general  costs,  the  form  of  order  is 
adopted  which  gives  him  *^  the  costs  of  the  action, 
except  so  far  as  they  have  been  iacreased  by  the 
issue "  on  which  he  has  been  unsuccessful.  The 
general  costs  of  this  action  having,  in  accordance 
with  the  above  rule,  been  apportioned  between 
the  plaintiff  and  defendants  in  moieties,  the  plaintiff 
took  out  a  summons  to  review  the  taxation. 

Held  (affirming  the  decision  of  Kekewich,  J.), 
that,  though  the  plamtiff  got  less  than  he  was 
fairly  entitled  to,  that  was  owing  to  the  adoption 
of  the  wrong  form  of  order  (a  mistake  which  could 
not  now  be  rectified),  and  that  it  would  be  wrong 
to  disturb  the  settled  practice  of  the  chancery  taxing 
office,  in  accordance  with  which  the  taxation  imder 
the  form  of  order  here  adopted  had  been  correctly 
worked  out. 

Semhlcy  having  regard  to  the  case  of  S  jmrrf/w  v. 
Hill,  29  W.  R.  490,  705,  7  Q.  B.  D.  362,  8  Ibid. 
479,  the  practice  in  the  Queen's  Bench  Division 
differs  in  this  respect  from  that  of  the  Chancery 
Division. 

Bo  wen,  L.J.,  called  attention  to  the  importance 
of  the  proper  authority  making  methodical  inquiry 
into  the  diversity,  both  of  opinion  and  practice, 
existing  in  this  respect  on  the  chancery  and  common 
law  sides  of  the  court,  with  a  view  to  their  assimila- 
tion. 

KnigJit  v.  PurseU,  28  W.  R.  90,  and  Harleij  v. 
Hunt,  32  S.  J.  8,  W.  N.,  1887,  p.  184,  followed.— 
Jenkins  Y.  Jackstyn,  c,K.  242— [1891]  1  Ch.  89;  60 
X,,  J.  Ch.  254;  63  L.  T.  688. 

See  also  Practice,  3. 

Default — 

23.  Counter-claim  —  Default  of  defence  thereto — 
Mode  of  oUaining  judgment — R,  S,  C,  1883,  ord,  23, 
r.  4;  ord.  27,  rr.  2,  11. — Where  a^  plaintiff  makes 
default  in  delivering  a  defence  to  a  counter-claim, 
the  defendant  cannot  sign  judgment  upon  default, 
but  must  move  for  judgment  under  ord.  27,  r.  11. 

Higgins  v.  Scott,  21  Q.  B.  D.  10,  36  W.  E.  Dig. 
155,  followed. — Jones  v.  Macaulay,  C.A.  211 — [1891] 
1  Q.  B.  221 ;  60  L.  J.  Q.  B.  258 ;  64  L.  T.  621. 

24,  Non-appearance  of  defendant — Amendment  of 
writ — Service  of  amended  writ — Rules  of  Court,  1883, 
ord.  19,  r.  10 ;  ord.  28,  r.  10.— When  a  defendant 
has  made  default  in  appearing  to  a  writ,  and  the 
'Writ  is  subsequently  amended,  the  amended  writ 
need  not  be  served  upon  the  defendant  who  has 
made  default  in  appearance;  but  filing  it  at  the 
"Central  Office  is  sufficient. — In  re  Hartley,  Nuttall  v. 
Whiitaker,  CH.D.  NOR.,  J.  604— [1891]  2  Ch.  121 ;  64 
"L.  T.  786. 

25.  Short  cause — Setting  aside  judgment  in  default 


of  defence — Length  of  notice — Chancery  Judges*  Regu- 
lations, 1876. — Under  the  regulations  made  by  the 
Master  of  the  Kolls  and  the  Vice-Chancellors  in 
1876,  motions  for  judgments  in  actions  are  entered 
in  the  cause  book,  and,  if  marked  **  short,"  will  be 
placed  in  the  paper  on  the  first  short  cause  day  after 
the  day  for  which  notice  has  been  given. 

The  plaintiff  gave  notice  of  motion  for  judgment 
for  the  14th  of  March,  1891.  The  case  was  marked 
"short,"  and  the  14th  of  March  was  the  regular 
short  cause  day.  The  defendant  not  appearing, 
judgment  was  given  for  the  plaintiff. 

The  defendant  moved  that  judgment  be  set  aside, 
on  the  ground  that  the  case  was  placed  in  the  paper 
prematurely. 

Held,  that  "the  first  short  cause  day  after  the 
day  for  which  notice  is  given"  means  "the  first 
short  cause  day  available  after  the  giving  of  the 
notice";  but,  having  regard  to  the  circumstances 
of  the  case,  the  judgment  was  set  aside  and  leave 
given  to  defend  the  action  on  payment  of  costs  of 
the  motion  and  costs  subsequent  to  the  statement  of 
claim. — Green  v.  Moore,  CH.D.  NOR.,  J.  421. 

Discovery — 

26.  Documents  —  Affidavit  —  Documents  of  title  — 
Privilege  —  Interrogatories  in  cross-examination  — 
Contentious  affidavit, — The  defendant  in  an  action 
for  recovery  of  land  having  made  an  affidavit  of 
documents  which  stated  that  he  had  in  his  posses- 
sion certain  docimients  nimibercd  and  tied  up  in  a 
bundle  marked  with  the  letter  A,  and  that  he  ob- 
jected to  produce  such  documents,  on  the  ground 
that  they  related  solely  to  his  own  title,  and  did  not 
in  any  way  tend  to  prove  or  support  the  title  of  the 
plaintiffs,  the  plaintiffs  administered  interrogatories 
to  the  defendant,  asking  whether  such  documents 
did  not  include  a  will  mentioned  in  the  statement  of 
claim  and  relied  upon  by  the  plaintiffs  in  support  of 
their  title,  and  whether  the  defendant  had  ever 
seen  the  will,  and,  if  so,  when  last  and  where.  The 
defendant  objected  to  answer  the  interrogatories. 
The  plaintiffs  thereupon  applied  for  an  order  that 
the  defendant  should  further  answer,  and  at  the 
hearing  sought  to  make  use  of  an  affidavit  in  con- 
tradiction of  defendant's  affidavit  of  documents. 

Held,  that  the  affidavit  of  documents  was  suf- 
ficient, and  need  not  allege  that  the  documents  did 
not  impeach  the  defence;  that  a  contentious  affi- 
davit was  not  admissible  to  contradict  the  defend- 
ant's affidavit  of  documents,  and  that  the  plaintiffs 
were  not  entitled  to  a  further  answer. 

The  decision  of  the  Court  of  Appeal  (23  Q.  B.  D. 
287)  aflirmed. — Morris  v.  Edwards,  h.l.  (e.) — 15 
App.  Cas.  309 ;  60  L.  J.  Q.  B.  292 ;  63  L.  T.  26. 

27.  Documents — Deposit — Application  for  increase 
of  deposit — Time  of  application — R,  S,  C,  1883,  i)rd, 
31,  rr,  12,  26;  ord.  65,  r.  6.— The  power  of  the 
court,  under  ord.  31,  r.  26,  to  make  an  order  for 
payment  into  court  of  a  sum  of  money,  in  addition 
to  the  £5  originally  deposited,  as  security  for  the 
costs  of  discovery,  is  not  limited  to  the  time  when 
the  order  for  discovery  was  made,  but  may  be 
exercised  subsequently,  if  the  court  considers  that 
the  circumstances  of  the  case  require  it. 

In  order  to  properly  comply  with  an  order  for 
discovery  by  affidavit  of  documents,  the  docu- 
ments ought  not  only  to  be  set  out  in  bundles,  but 
each  document  must  be  ear-marked  by  marking  it 
specially,  so  that  the  party  seeking  discovery  may 
be  in  a  position  to  specify  any  particular  document 
he  may  want  to  see. 

Hill  V.  Hart-Davies,  26  Ch.  D.  471,  32  W.  R. 
Dig.  150,  approved. — Cooke  v.  Smith,  C.A.  273 — 
[1891]  1  Ch.  509 ;  60  L.  J.  Ch.  573  ;  64  L.  T.  484. 
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28.  Documents — Deposit — Two  defendants — Separate 
defences— B,  S,  C,  1883,  ord,  31,  r.  26.— In  an 
action  against  two  defendfmts,  who  appeared  by  the 
same  solicitor,  but  severed  their  defences,  the  plain- 
tiff applied  for  discovery  of  documents. 

Held,  that,  the  defendants  being  sued  jointly  in 
substance  as  well  as  in  form,  the  plaintiff  was  not 
bound,  under  ord.  31,  r.  26,  to  pay  into  court  more 
than  one  simi  of  £5. — Joyce  v.  Beally  Q.B.D.  316 — 64 
L.  T.  137. 

29.  Documents — Documents  disclosed  in  ansioer  to 
interrogatories — Inspection  of — R,  >S*.  (7.,  1883,  ord, 
31,  rr.  15-18. — A  plaintiff  sued  upon  an  agreement, 
and,  in  anfewer  to  interrogatories,  stated  that  the 
agreement  was  in  writing,  and  was  contained  in 
three  documents  referred  to. 

Held,  that  the  defendant  was  entitled  to  an  order 
for  inspection  under  ord.  31,  rr.  15-18,  on  the 
ground  that  these  were  **  documents  referred  to  in 
an  affidavit  in  the  cause,"  and  that  a  further  appli- 
cation for  discovery,  to  be  accompanied  with  a 
further  deposit  of  £5,.  was  not  necessary. — Moore  v. 
Peacheijy  Q.B.D.  592. 

30.  Documents — Ships*  papers — Action  on  marine 
policy  of  insurance — Part  transit  over  land — Ap- 
2>endix  A",  No.  19.— In  an  action  on  a  policy  of  in- 
surance whereby  certain  goods  were  insured  during 
their  transit  by  post  from  Cadiz  to  Alexandretta, 
in  Syria,  the  defendants  sought  to  obtain  from  the 
plaintiff,  prior  to  the  delivery  of  the  defence,  the 
ordinary  affidavit  of  ships'  papers. 

Held,  that,  inasmuch  as  the  policy  covered  such 
portion  of  the  transit  as  was  by  land  as  well  as 
the  portion  which  was  by  sea,  the  peculiar  practice 
relative  to  the  affidavit  of  ships^  papei's  was  not 
applicable,  but  that  the  defendants  were  entitled 
to  discovery  in  the  ordinary  form  under  oi*d.  31,  r. 
12. — Henderson  v.  Underwriting  and  Agency  Associa- 
tion, Q.B.D.  528— [1891]  1  Q.  B.  557 ;  60  L.  J.  Q.  B. 
406 ;  64  L.  T.  774. 

31.  Interrogatories — Patent  action — Interrogatories 
as  to  use  of  process  described  in  specification — Names  of 
customers — Plea  of  **  secret  jn^ocess" — In  a  patent 
action  the  plaintiff  delivered  interrogatories  asking 
step  by  step  whether  the  defendant  had  used,  and 
to  what  extent,  the  process,  or  any  part  of  it, 
described  in  the  specification,  and  asking  also  the 
names  of  some  of  his  customers.  The  defendant 
set  up  a  plea  of  **  secret  process,"  objecting  to 
answer  the  interrogatories,  on  the  ground  that  the 
answer  would  disclose  his  secret. 

Held,  that  the  defendant  could  not,  by  pleading 
a  secret  process,  claim  to  decline  to  refuse  aiscovery 
as  to  how  far,  either  alone  or  in  combination  with 
his  own  process,  he  had  used  the  plaintiff's. 

Semhle,  also,  that  the  names  of  customers  must 
be  disclosed. — Ashworth  v.  Rohert,  CH.D.  KEK.,  j. 
170—45  Ch.  D.  623 ;  60  L.  J.  Ch.  27 ;  63  L.  T.  160. 

32.  Interrogatories — Patent  action — Further  par- 
ticulars— Patent  Law  Amendment  Acty  1852  (15  &  16 
Vict,  c,  83),  8.  41 — Patents^  Designs,  and  Trade- 
Marks  Act,  1883  (46  &  47  Vict,  c,  57),  s,  29.— Where 
a  defendant  in  a  patent  action  alleges,  in  his  par- 
ticulars of  objections,  general  user  of  the  plaintiff's 
alleged  invention  previous  to  the  date  of  the  letters 
patent,  he  may  be  compelled  to  answer  interroga- 
tories asking  for  the  names  and  addresses  of  persons 
so  using  it  as  alleged. — Alliance  Pure  JVhite  Lead 
Syndicate  v.  Maclvor^s  Patents  and  Others,  CH.D. 
son,,  J.  487. 

33.  Interrogatories — Security  for  costs  of — Action 
against  several  defendants  —  Separate  defences  — 
Separate  deposits  of  £o — Ord.  31,  r.  26. — Where  a 
plaintiff  delivers  interrogatories  to,  and  seeks  dis- 


covery from,  several  defendants  who  have  serered 
in  their  defence,  separate  sums  of  £5  must  he  paid 
into  coiurt  in  each  case. 

Smith  V.  Reed,  28  S.  J.  84,  W.  N.,  1883,  p.  196, 
followed. 

Eder  v.  AUenharough,  37  W.  B,  507.  23  d  B.  D. 
130,     distinguished.  —  Liverpool    and    Manehetter 
Aerated  Bread   Co.  v.  Firth,   CH.D.  STI.,  J.  269- 
[1891]  1  Ch.  367  ;  60  L.  J.  Ch.  153 :  63  L.  T.  677. 
District  Eegistry — 

34.  Writ — Originating  summons — Removal  of  prth 
ceeding  as  of  right — Bules  of  Court,  1883,  ord.  35, 
rr.  13,  14,  and  16. — An  originating  summons  wm 
taken  out  in  the  Liverpool  District  Begistry  by  a 
tenant  for  life  against  the  trustees  of  a  testatoi^s 
will  and  infants,  asking  for  an  account  and  the 
appointment  of  a  new  trustee.  The  testator's 
property  was  situate  in  Leicestershire,  Lancashipe, 
Scotland,  and  London,  and  comprised  a  bige 
brewery  in  Lancashire.  The  testator,  by  his  wffl, 
appointed  three  persons  living  in  Lancashire  as 
trustees  of  his  will,  and  the  defendant  A.  Hie 
plaintiff  and  the  defendant  A.  lived  in  London, 
and  the  surviving  trustee  in  Lancashire.  On  smn- 
mons  by  the  defendant  A.  asking  as  a  matter  of 
right  that  the  proceedings  might  be  removed  from 
the  Liverpool  I>istrict  Registry  to  London, 

Held,  that  the  procee£ngs  did  not  come  within 
the  terms  of  ord.  35,  rr.  13  and  14,  of  the  Bnles  of 
Court,  1883,  the  proceedings  not  having  been  com- 
menced by  writ. 

Held,  that  rule  16  of  order  35  applied,  and  an 
important  part  of  the  property  being  situate  in 
Lancashire,  and  three  of  the  trustees  appointed  bf 
the  will  being  Lancashire  men,  the  summons  mast 
refused. — hi  re  Thwaites,  Yerburgh  v.  Asicn,  CH.D. 
KEK.,  J.— 63  L.  T.  747. 
Ejectment — 

35.  Judgment  in  default  of  appearance — Perscm  not 
named  as  defendant — Ord.  12,  r.  25. — ^The  plaintiff 
issued  a  writ  against  J.  to  recover  possession  of  a 
house,  and  signed  judgment  in  default  of  appear- 
ance. The  sheriff,  in  pursuance  of  a  writ  of  pos- 
session, ejected  H.,  who  was  in  possession,  and  put 
in  the  plaintiff.  H.  had  no  knowledge  of  the 
action,  and  did  not  claim  to  hold  through  J.  On 
an  application  by  H.  that  the  writ  of  summons, 
and  all  subsequent  proceedings  in  the  action,  he  set 
aside  for  irregularity,  and  that  the  plaintiff  restore 
possession  of  the  house  to  the  applicant. 

Held,  that  the  right  order  was,  that  the  judgment 
and  subsequent  proceedings  be  set  aside,  the  plaintiff 
to  go  out  of  any  possession  obtained  under  the  judg- 
ment ;  the  order  to  take  effect  only  if  the  applicant 
within  twelve  days  elect  to  be  added  as  defendant ; 
applicant  to  be  at  liberty  to  appear  upon  filing  an 
affidavit  that  at  the  time  of  the  issue  of  the  writ 
he  was  in  possession  by  himself  or  his  tenant ;  the 
order  to  be  without  prejudice  to  any  right  plaintiff 
might  thereafter  have  to  sign  judgment  against  J. 
upon  filing  a  proper  affidavit. — Minet  v.  Johnsun, 
C.A.— 63  L.  T.  507. 

Garnishee  Order — 

36.  Affidavit  of  judgment  creditor  alleging  specific 
debt — Affidavit  of  garnishee  specifically  denying 
Ord.   45,   r,    1. — ^Where,   on  an  application  for  a 

famishee  order,  the  applicant  speciiies  a  particular 
ebt  owing  by  the  garnishee  to  the  judgment  debtor, 
it  is  not  sufficient  for  the  garnishee  to  deny  that  he 
owes  that  particular  debt,  but  he  must  state  that 
he  is  not  indebted  to  the  judgment  debtor  at  all 

On  such  an  application  it  is  sufficient  for  the 
applicant  to  state  that  he  is  informed  and  believes 
that  the  garnishee  is  indebted  to  the  judgment 
debtor. 
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Core7i  V.  Bame,  37  W.  E.  416,  22  Q.  B.  D. 
249,  approved.— 2>e  Pass  v.  Capital  and  Industries 
Corporation  {Vinall,  Cramishee),  C.A.  231— [1891]  1 
Q.  B.  216;  60  L.  J.  Q.  B.  253;  64  L.  T.  43. 

Injunction — 

37.  Ex  parte  injunction — Ex  parte  motion  to  dis- 
solve— Notice — Undertaking  as  to  damages — Under- 
itMng  to  amend  writ — Conditions — Non-compliance, — 
llie  court  declined  to  hear  ex  parte  a  motion  to 
dissolve  an  ex  parte  injunction.  An  ex  parte 
injunction  was  obtained  by  the  plaintiflFs  shortly 
l)efore  two  o*clock  on  a  Saturday  afternoon  on 
<x>ndition  that  a  party  should  be  added  as  plaintiff 
for  the  purpose  of  his  counsel  giving  on  his  behalf 
the  usual  undertaking  as  to  images.  The  writ 
was  not  amended  until  the  following  Tuesday 
morning  whilst  amotion  was  being  made  to  dissolve 
the  injunction.  The  court  dissolved  the  injunction 
without  deciding  the  merits,  on  the  ground  that 
the  plaintiffs  had  not  fulWed  the  terms  on  which 
the  injunction  was  granted,  and  had  thereby  left 
the  defendant  without  the  protection  of  the  under- 
taking as  to  damages. — Spanish  General  Agency 
Corporation  v.  Spanish  Corporation, — CH.D.  KEK.,  J. 
—63  L.  T.  161. 

37a.  Ex  parte  injunction — Suppression  of  facts — 
Motion  for  injunction  or  to  continue  interim  order — 
Motion  to  discharge  interim  order — Whether  necessary. 
—This  was  a  motion  by  the  plaintiffs  for  an  injunc- 
tion, or  in  the  alternative  to  continue  an  interim 
order  already  obtained  ex  parte.  The  interim  order 
was  irregularly  obtained  on  suppression  of  material 
facts.  No  cross  notice  of  motion  to  discharge  the 
interim  order  was  given  by  the  defendant. 

Held,  that  the  court  may  discharge  an  ex  parte 
order  without  a  formal  notice  of  motion  to  discharge 
^^^^%  given  by  the  defendant. 

The  court  on  the  evidence  granted  an  injunction 
in  the  terms  of  the  interim  order,  but  discharged 
the  interim  order,  the  plaintiffs  to  pay  the  costs  of 
it  in  any  evesDt.-^Boyce  v.  Gill,  CH.D.  kek.,  j. — 
64  L.  T.  824. 

38.  Libel — Application  to  restrain  publication — 
Jurisdiction  of  the  High  Court — Eules  upon  which  the 
€ourt  exercises  discretion, — Jurisdiction  to  grant  an 
injunction  to  restrain  the  publication  of  an  alleged 
libel  pending  trial  or  after  verdict  has  existed  in  the 
common  law  comts  since  the  Common  Law  Proce- 
dure Act,  1854,  and  in  the  Chancery  Division  since 
the  Judicature  Act,  1873,  and  by  section  25,  sub- 
section 8,  of  the  latter  Act  any  judge  of  the  High 
Court  can  grant  such  an  injimction  where  it  shall 
appear  "  just  or  convenient."  But  the  court  will 
be  very  cautious  against  granting  such  an  injunction 
in  any  action  for  defamation  previous  to  trial  where 
justification  of  the  defamation  is  pleaded,  and  will, 
as  a  rule,  decline  to  interfere  in  such  cases. 

Per  Kay,  L.J. — An  affidavit  by  the  defendant 
pleading  justification  of  a  libel  in  opposition  to  an 
mterlocutory  motion  for  restraining  the  publication 
must  show  the  grounds  of  his  belief  in  such  justifi- 
cation, and,  in  default  of  any  such  grounds  being 
shown,  the  court  is  justified  in  granting  such  an 
injunction.— Bon7iard  v.  Ferryman,  C.A.  435— [1891] 
2Ch.  269. 

39.  Libel — Interlocutory  injunction  to  restrain  ^nib- 
lication — Annoyance — Proof  of  immediate  injurt/, — 
•An  interlocutory  injunction  will  not  be  granted  to 
retrain  the  publication  of  statements  not  shown  to 
be  likely  to  cause  immediate  injury  to  the  person  or 
pi;operty  of  the  party  seeking  the  injunction,  not- 
withstanding that  such  statements  are  calculated 
to  cause  him  extreme  annoyance ;  that  they  appear 
JP^md  facie  to  be  wholly  unjustifiable ;  that,  unless 


justified,  they  are  grossly  libellous;  and  that  the 
plaintiff  had  previously  obtained  a  verdict  for 
£1,000  damages  (which  had  not  been  paid)  for  the 
publication  by  the  defendant  of  similar,  or  practic- 
ally identical,  statements. — Salomons  v.  Knight,  O.A. 
506— [1891]  2  Ch.  294;  64  L.  T.  589. 

40.  Mandatory  injunction  —  Restoration  of  fence 
wrongfully  broken  down — Uneducated  defendant — 
Form  of  order, — In  an  action  to  restrain  a  defendant 
from  permitting  certain  fences  to  remain  broken 
down  and  removed,  the  court  ordered  the  defendant, 
who  was  in  a  humble  position  in  life,  to  restore  and 
replace  the  fences  which  he  had  broken  down  and 
removed,  instead  of  making  a  negative  order  re- 
straining him  from  permitting  the  rences  to  remain 
broken  down  and  removed. — Bidwell  v.  Holden, 
CH.D.  NOR.,  J.— 63  L.  T.  104. 

41.  Mandatory  interim  injunction — Altering  status 
quo  after  notice  of  motion  for  inju7iction, — ^The  de- 
fendant in  a  light  and  air  case,  after  receiving 
notice  of  motion  for  an  interlocutory  injunction, 

Sut  on  a  number  of  men,  who  worked  night  and 
ay,  and  ran  up  his  building  to  a  height  of  nearly 
forty  feet  before  he  received  notice  that  an  injunc- 
tion had  been  granted  against  him. 

Held  (affirming  the  decision  of  Stirling,  J.),  that 
he  ought  to  be  ordered  to  restore  the  status  quo 
ante  by  pulling  down  the  building  at  once,  without 
reference  to  the  question,  to  be  decided  at  the  trial, 
whether  the  plaintiff  was  entitled  to  the  access  of 
light  and  air  which  he  claimed. — Daniel  v.  Ferguson, 
C.A.  599— [1891]  2  Ch.  27. 

Judgment  and  Ohder — 

42.  Order  drawn  up,  but  not  passed  and  entered — 
Oversight — Order  re-drawn  nunc  pro  tunc. — Where 
an  order  has  been  drawn  up,  but  never  passed  and 
entered,  the  court  allowed  the  order  to  be  re-drawn 
up,  passed,  and  entered  nunc  pro  tunc. — In  re  Jones, 
Bullis-Y,  Jones,  CH.D.  STI.,  J.  619. 

New  Triai/— 

43.  Jurisdiction  of  Court  of  Appeal — Power  to 
enter  judgment  for  party  moving,  instead  of  granting 
new  trial — Supreme  Court  of  Judicature  Act,  1890 
(53  &  54  Vict,  c,  44),  s,  1— i2.  S,  C,  1883,  ord,  58,  r. 
4. — On  motion  for  a  new  trial  imder  53  &  54  Vict, 
c.  44,  the  Court  of  Appeal  has  jurisdiction,  instead 
of  granting  a  new  trial,  to  direct  judgment  to  be 
entered  for  the  party  moving,  or  to  make  any  order 
which  ought  to  nave  been  made  by  the  court  below, 
in  the  same  way  as  it  could  do  upon  an  ordinary 
appeal.— ^//cocA;  v.  Hall,  C.A.  443— [1891]  1  a  B. 
444 ;  60  L,  J.  Q.  B.  416;  64  L.  T.  309. 

44.  Official  referee — Action  tried  before — Court  in 
which  to  move— Judicature  Act,  1890  (53  &  54  Vict, 
c,  44),  8.  I, — Where  there  has  been  a  trial  before  an 
official  referee,  a  motion  for  a  new  trial  must  be 
made  in  the  Queen's  Bench  Division,  and  not  in  the 
Court  of  Appeal. — Gower  v.  Tobitt,  c.a.  193. 

45.  Stay  of  execution  pending  application  for  new 
trial— Judicature  Act,  1890  (53'tfe  54  Vict,  c,  44).— In 
the  absence  of  special  circumstances  the  court  will  not 
grant  a  stay  of  execution  pending  an  application 
for  a  new  trial  where  the  judge  before  whom  the 
case  was  tried  has  declined  to  stay  execution. — 
Monk  V.  Bariram,  c.A.  310— [1891]  1  Q.  B.  346;  60 
L.  J.  Q.  B.  267 ;  64  L.  T.  45. 

See  Practice,  54. 

46.  Verdict  against  the  ivcight  of  evidence — Undue 
influence — Menial  incapacity, — ^Where  a  new  trial  is 
sought  to  be  obtained  on  the  ground  that  the 
veroict  in  the  court  below  was  against  the  weight 
of  evidence,  in  a  case  where  there  was  some  evidence 
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<nit  of  the  jurisdiction^ — The  plaintiffs,  an  English 
oomjpany,  entered  into  certain  agreements  in 
India  with  an  Indian  firm  rdative  to  the  manu- 
facture of  indiffo  and  the  sale  and  disposal  of  the 
proceeds  of  the  indigo  so  manufactured.  The 
agents  in  England  of  the  Indian  firm  were  an 
&glish  firm,  consisting  of  five  out  of  the  six 
members  of  the  Indian  firm,  several  of  whom 
were  resident  in  India.  The  Indian  firm  con- 
signed the  indigo  to  the  English  firm  as  their 
agents,  on  behalf  of  the  plaintiff  company,  and 
drew  bills  against  it  on  the  latter,  who,  upon  such 
bills  being  presented,  dishonoured  t^em,  on  the 
^ound  of  their  exceeding  the  amount  authorized. 
The  English  agents  having  then  taken  up  the  bills 
and  sold  the  mdigo,  the  plaintiff  company  com- 
menced an  action  against  them  claiming  the  indigo 
and  other  relief,  and  all  the  members  of  the  English 
firm  appeared  to  the  writ.  On  a  motion  for  an  in- 
terlocutory injunction,  the  plaintiff  company  intro- 
duced charges  of  fraud  against  the  native  servants 
of  the  Indian  firm.  The  plaintiff  company  subse- 
quentl^r  obtained  leave  ex  parte  to  amend  their  writ 
by  adding  the  Indian  firm  as  defendants  and  by 
making  consequential  amendments,  and  to  issue  a 
concurrent  writ  for  service  out  of  the  jurisdiction, 
but  on  that  application  they  did  not  go  into  the 
question  of  fraud.  They  then  amended  their  writ, 
and  added  a  claim  against  the  new  defendants,  the 
Indian  firm,  which  raised  entirely  fresh  causes  of 
action  arising  out  of  alleged  breaches  in  India 
by  the  Indian  firm'  of  the  agreements.  The  Indian 
firm  then  moved  to  discharge  the  order  which  had 
been  obtained  ex  parte,  and  North,  J.,  granted  the 
ap^ioation. 

Meld,  by  the  Court  of  Appeal,  that  the  order 

Saving  leave  to  amend  was  rightly  dischaiged,  but 
at,  under  the  circumstances,  the  plainti£  ought 
to  be  allowed  to  amend  their  original  writ  by  sub- 
stituting the  names  of  the  individual  members  of 
both  firms  who  were  resident  within  the  jurisdiction 
for  the  name  of  the  TgngHah  firm,  and  by  adding  a 
claim  for  rcHef  in  respect  of  breaches  of  the  agree- 
ments, and  that  the  members  of  both  firms  who 
were  resident  out  of  the  jurisdiction  ous^ht  to  be 
allowed  to  set  aside  their  apj^earances,  and  that  the 
order  to  be  made  must  be  without  prejudice  to  any 
application  by  the  plainti£Bs  for  leave  to  add  as 
parties  all  or  any  of  the  members  of  the  said  firms 
so  resident  out  of  the  jurisdiction,  and  to  serve 
them  with  the  amended,  or  a  concurrent,  wiit. 

Western  Satioual  Bank  of  Xew  York  v.  Perez^  39 
W.  IL  *24o,  [1891]  1  Q,  B.  304,  followed.— Indigo 
Co,  V.  Oifitvyy  CA.  046— [1891]  2  Ch.  31 ;  64  L.  T. 
846. 

62.  Jitdorsement  —  Sincial  indi^rsemeni  —  Leave  to 
enitr ^/ihal  Judifinrnt — **  Litjuidattd  dtmand  itt  nuoiey 
with  intfnst  arisitiif  <»«  a  trust  '* — Itdensi  claimed  by 
ityjy  of  dama^jts — Ord.  3,  r.  6. — The  plaintiffia  by 
their  writ  claimed  to  have  a  legacy  of  £2,7oO 
*'  which  has  remained  unpaid  by  reason  of  a  breach 
of  trust  on  the  part  of  the  defendants,  and  which 
is  now  due  from  them  upon  a  trust/*  paid  by  the 
defendants  with  interest  at  four  per  cent,  per  annum 
from  the  12th  of  April,  ISi^.  The  Ti-ill  directed 
that  intezt^tat  the  rate  of  four  per  cent,  per  annum 
should  be  paid  on  this  legacy  from  the  doath  of  the 
wife;  she  died  on  the  12th  of  April,  l>So.  Upon 
an  applioation  for  judgment  under  onier  14, 

Hold,  that  the  writ  claimeil  the  interest  payable 
under  the  will,  and  not  interest  payable  as  damages, 
and,  therefore,  the  writ  wa<^  specially  indorsed  undo* 
ord.  3,  r.  6. — //a  r»,'^1  u  v.  Bryien.  CH.D.  XOK.,  J, — 
60  L.  J.  Ch.  SS. 

63.  Bcitfind  of    writ    afler  fxj>i>zfi\;«    t/   ttrelce 


months— Statute  of  Limitations — Ord,  8,  r.  1 ;  ord. 
64,  r.  7. — ^The  time  for  renewing  a  writ  of  sonunon 
will  not  be  extended  after  the  expiration  of  tir^ 
months  from  the  date  of  the  issue  of  the  writ  where, 
in  the  absence  of  such  renewal,  the  plaintiirs  daim 
would  be  barred  by  the  Statute  of  LmiitatioDs. 

Doyle  V.  Kaufman,  26  W.  E.  98,  3  a  B.  D.  7, 
340,  followed.— JJcwett  v.  Barr,  c.A.  294--[1891]  1 
a  B.  98 ;  60  L.  J.  a  B.  268. 

64.  Service — Foreign  firm — Partners  all  retidetl 
out  of  jurisdiction — Service  on  alleged  partner  fen- 
porarily  within  jurisdiction — R,  S.  C,  1883,  crd,  9, 
r.  6;  ord.  11. — In  an  action  a^onst  a  f orogn fizm 
having  no  place  of  business  in  England,  all  tiie 
partners  of  which  were  resident  and  domkikd 
abroad,  service  of  the  writ  was  effscted  on  tbe 
appellant  (who  was  alleged  to  be  a  partner}  vlole 
temporarily  in  England.  He  entered  an  i^ipar- 
ance,  and  applied  to  have  the  aervioe  set  aside,  on 
the  ground  that  he  was  not  a  partner. 

Held,  by  Lord  Esher,  M.R.,  ihat  the  forogniia 
was  properly  served  under  ord.  9,  r.  6,  by  senioe 
on  the  app^dant,  and  that  the  service  could  not  be 
set  aside. 

Held,  by  lindley  and  Bowen,  L. JJ.,  t^on  tk 
authority  of  Bussell  v.  Cambefort,  37  W.  E.  701,13 
Q.  B.  D.  526,  that  ord.  9,  r.  6,  did  not  apply  to  tk 
case  of  foreign  firms,  and  that  the  sesrrice  was  hd 
as  aeainst  the  firm ;  but,  further,  that,  if  the  pbis- 
tiff  Uiould .  elect  to  amend  the  writ  so  as  to  state 
that  Uie  appellant  was  sued  together  with  the  ods 
partners  (naming  them),  the  service  shoold  stud  u 
against  the  appellant,  the  appellant  baring  bf 
appearing  waived  the  irregularity  in  the  iiobbr- 
cwture  of  the  writ. 

Pollexfen  v.  Sibson,  34  W.  K.  5»4,  16  a  B.  D. 
792 ;  O'Xeil  v.  Clason,  46  L.  J.  Q.  B.  191,  2a  W.B. 
Dig,  208;  and  Shepperd  v.  Hirsch,  PrOdarli 
Co.,  38  W.  R.  745,  45  Ch.  D.  231,  not  foDowi- 
Western  National  Bank  of  Xew  York  v.  Perez  Trim 
A  Co,,  C.A.  245— [1891]  1  a  B.  304;  60L  J-O-B. 
272 ;  64  L.  T.  543. 

65.  Service — Foreign  firm — Partnership — R.  5.  C 
1883,  ord.  9,  r.  6 ;  ord.  11,  rr.  1  (e\  7 :  *^  1«,  f- 
14.— The  Bules  of  the  Supreme  Court  as  to  wmf, 
partners  in  the  name  of  their  fizm.  and  as  to  «« 
on  persons  sued  as  partners  in  their  fam  mmt.  k 
not  apply  to  a  partnership  firm,  all  tlie  membead 
which  are  foreign  subjects  domicQed  and  reafrf 
abroad;  and,  even  where  the  cause  of  actiaa  wgmt 
such  firm  is  one  within  the  terms  of  oid.  11.  t-  \ 
{e),  and  the  plaintiif  has  obtained  Ieav«  to  hmt  mi 
serve  notice  of  a  writ  against  such  firm  out  of  ^ 
jurisdiction,  andhas  served  it  abroad  on  out  d  ik 
partners,  i^e  court  has  no  jurisdicuan.  if  boi^^k^ 
ance  has  been  entered,  to  ^ow  the  plaintiff  t:  ^ 
judgment,  in  default  of  ^pearanre.    agaiafi  nt 

RltsseU  V.  Camhefort,  37  W.  IL  701.  iSai^I» 
526,  and  Western  XatiouaJ  BaiJi:  t  ^'  V.^-  T'fi^- 
Perez  Triana  <fr  O...  39  W  K.  245!  Iv^:'  I  U-i 
304,  followed.— /)oi*"K  v.  />*?:".  72^^  .c  •  -  :a. 
481— [1891]  2  a  B.  92 ;  60  L  J.  Q.  R  ^-:  :  «^L I 
551. 

66.  Serrice — Foreign  firm — P^art,--^'  _, — A''j» 
agaitist  foreign  finn  in  firm  ttamt — IL  >.  --.  *^ 
Jrd.  9,  r.  6. — A  writ  was  issoed  agaas:  iht  dune 
ants  in  the  name  of  their  finn."  1^  izs  «» * 
foreign  firm,  carrying  on  basiiiess  a:  Ihiifi-y>  A31A 
and  consisted  of  three  partiien«  aZ  of 
sobjects.  Two  of  the  partnen 
domiciled  abroad,  and  one  was  readmr  s 
land  at  the  date  of  the  issae  ci  tJ^  wsl  ^ 
partner  in  fiogland  used  a  looD  la  T.-^nnr  iir^ 
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purposes  of  the  busmess  of  the  firm.  The  writ 
havuiK  been  served  on  the  partner  in  England,  he 
moved  to  set  aside  the  writ  and  the  service. 

Held,  following  the  decision  in  Western  National 
Bank  of  New  York  v.  Perez  Triana  &  Co.,  39  W.  E. 
245,  [1891]  1  Q.  B.  304,  that  ord.  9,  r.  6,  did  not 
apply  to  the  case  of  a  foreign  firm,  the  only  mode 
Of  suing^  a  foreign  firm  b^g  to  issue  the  writ 
against  the  partners  individually,  and  obtain 
leave  to  serve  them  under  order  11;  and  that  the 
writ  and  the  service  must  be  set  aside. — Heinemann 
&  Co.  V.  Hall  iSc  Co,,  c.A.  485— [1891]  2  Q.  B.  83;  64 
L.  T.  548. 

67.  Service — Partnership — Service  on  manager  of 
firm — Subsequent  service  on  partner — Judgment  signed 
against  firm  before  expiration  of  eight  days  from  ser- 
vice on  partner — Bignt  of  partner  to  set  aside  such 
judgment — B.  S.  (7.,  1883,  ord.  42,  r.  10.— If  a  writ  of 

summons  be  served  on  a  partner  in  a  firm  after 
having  been  served  on  the  manager  of  the  firm, 
judgment  ought  not  to  be  signed  against  the  firm 
UBW  after  the  expiration  of  eight  days  from 
the  last  service,  and  if  judgment  be  signed 
against  the  firm  before  the  expiration  of 
eight  davs  from  the  service  on  the  partner, 
though  alter  the  expiration  of  eight  days  &om  the 
service  on  the  firm,  such  judgment  is  premature, 
and  will,  on  the  application  of  the  partner,  be  set 
aside. — AldefiY.  Beckley  &  Co.,  Q.B.D.  8 — 25  Q.  B.  D. 
543;  60  L.  J.  a  B.  87 ;  63  L.  T.  282. 

68.  Service  —  Partnership  —  Action  against  firm 
carrying  on  business  in  England  —  One  partner 
domiciled  and  resident  abrcad — Service  on  another 
partner  resident  within  jurisdiction — Summary  judg- 
ment  against  firm — Ord.  9,  r.  6;  ord.  14,  r.  1. — Two 
persons,  subjects  of  a  foreign  State,  carried  on 
business  as  co-partners  in  England.  One  of  them 
resided  in  England,  the  other  resided  and  was 
domiciled  abroad.  A  writ  having  been  issued 
against  them  in  the  name  of  their  finn,  the  partner 
resident  in  England  was  served  with  such  writ 
under  ord.  9,  r.  6,  and  appeared.  There  being  no 
defence  to  the  action,  judgment  was  entered  against 
the  firm  under  order  14. 

Held,  that  the  service  on  the  partner  was  a  Kood 
service  on  the  firm,  and  that  judgment  was  ri^tly 
entered  against  the  firm. — Lysaght  v.  Clark  <fc  Co., 
Q.B.D.— [1891]  1  Q.  B.  552 ;  64  L.  T.  776. 

69.  Service  oiU  of  jurisdiction — Contract — Place  of 
vayTnent — Ord.  11,  r.  1  (e).— A  contract  which  may 
be  performed  either  withm  the  jurisdiction  or  out- 
side it  is  not  a  contract  **  which,  according  to  the 
terms  thereof,  ought  to  be  performed  within  the 
jurisdiction"  within  the  meaning  of  ord.  11,  r.  1  (c). 
— Bell  &  Co.  V.  Antwerp,  London,  and  Brazil  Line, 
CA.  84— [1891]  1  a  B.  103;  60  L.  J.  Q.  B.  270; 
64L.T.  276. 

70.  Service  out  of  jurisdiction — Concurrent  remedy 
—B.  S.  6'.,  1883,  ord.  11,  rr.  1  (f),  2.— Under  sub- 
section  (/)  of  rule  1,  order  11,  of  R.  8.  C,  1883, 
which  enables  the  court  to  allow  service  out  of  the 
jurisdiction  where  *'  any  injunction  is  sought  as  to 
anything  to  be  done  within  the  jurisdiction,"  the 
court  has  jurisdiction,  on  a  motion  supported  by 
proper  evidence,  to  grant  a  limited  injimction  as  to 
acts  to  be  done  witmn  the  jurisdiction ;  but,  in  the 
exercise  of  its  discretion,  having  regard  to  all  the 
circumstances — especially  to  the  fact  that  a  Scotch 
court  has  partial  seisin  of  the  case,  and  proceedings 
Me  about  to  be  taken  in  Scotland — the  court  may 
^^efuse  to  allow  service  out  of  the  jurisdiction. 

A  remedy  which  depends  on  the  will  and  pleasure 
of  another  person  is  not  a  concurrent  remedy  with- 
in the  meaning  of  R.  S.  C,  1883,  ord.  11,  r.  2.— /n 


re  De  Penny,  Be  Penny  v.  Christie,  ch.d.  chi.,  j.  571 
—[1891]  2  Ch.  63;  60  L.  J.  Ch.  518;  64  L.  T.  521. 

71.  Substituted  service — Defendant  out  of  jurisdic- 
tion— Ord.  9,  r.  2. — The  plaintiff,  having  issued  a 
writ  against  the  defendant  and  being  imable  to  dis- 
cover her  address,  obtained  an  order  for  substituted 
service  upon  her  solicitor.  It  then  appeared  that 
she  had  gone  abroad  before  the  writ  was  issued 
without  any  intention  of  evading  service,  and  had 
remained  out  of  the  jurisdiction  ever  since. 

Held,  that,  the  writ  being  a  writ  for  service  with- 
in the  jurisdiction,  the  order  for  substituted  service 
could  not  be  maintained. 

Fry  V.  Moore,  37  W.  R.  565,  23  Q.  B.  D.  395, 
ioVLowed.— Wilding  v.  Bean,  C.A.  40— [1891]  1 
Q.  B.  100  ;  60  L.  J.  Q.  B.  10 ;  64  L.  T.  41. 

See  also  Peactice,  24. 

See  also  Admiralty;  Bill  of  Sale,  13 
County  Court  ;  Divorcb,  15-20 ; '  Lunatic,  2 
Mortgage,  3,  4,  6;  Principal  and  Agent,  2 
Probate,  21 — 26 ;  Solicitor,  4 ;  Will,  17. 

PRACTICE  (IRELAND):— 

1.  Attachment  of  debts — Pension  of  retired  district" 
inspector  of  Boyal  Irish  Constabulary. — The  pension 
of  a  retired  district-inspector  of  the  Royal  Irish 
Constabulary,  granted,  under  37  &  38  Vict.  c.  80,  on 
retirement  owing  to  ill-healtii,  may  be  attached  to 
answer  a  judgment  debt,  as  being  granted  for  past 
services  only. — Murphy  v.  Oreen,  C.A.  (Ir.) — 26 
L.  R.  Ir.  610. 

2.  Attachment  of  debts — Pension  of  retired  town 
derk — Beceiver — Local  Officers*  Superannuation  {Ire- 
land) Act,  1869  (32  &  33  Vict.  c.  79),  s.  7.— A  receiver 
camiot  be  appointed  over  a  pension  granted  to  a 
retired  town  clerk  under  32  &  33  Vict.  c.  79,  as  the 
pension  is,  by  section  7  of  ^e  Act,  neither  assignable 
nor  chargeable  with  debts. — Brenan  v.  Morrissey, 
Q.B.D.  (Ir.)— 26  L.  R.  Lr.  618. 

3.  Cash  under  control  of  court — Investment  of — 
Costs  of  application  to  change  investment — B.  S.  C, 
4th  February,  1889. — Funds  in  court  ordered  to  be 
invested  in  debenture  and  guaranteed  stocks  of 
Irish  railways. 

What  are  special  circumstances  within  the  rule  of 
the  4th  of  February,  1889,  considered. 

The  costs  of  the  application  to  change  the  invest- 
ment ordered  to  be  paid  by  the  applicants,  the 
tenants  for  life. 

Johnston  v.  O'NeUl,  23  L.  R.  Lr.  430,  approved.— 
In  re  NesbitVs  TrusU,  C.A.  (Ir.)— 25  L.  R.  Ir.  447. 

4.  Charging  order  —  Priority. — A.  obtained  a 
charging  order  on  a  fund  standing  in  the  name  of 
the  accountant  of  the  Landed  Estates  Court  to  the 
credit  of  a  matter  then  pending.  Subsequently, 
after  the  amalgamation  of  the  office  of  the  Account- 
ant in  the  Court  of  the  Land  Judges  with  the  office 
of  the  Accountant-General  in  Chancery,  B.  obtained 
a  charging  order  on  the  same  fund.  The  fund  was 
afterwards  transferred  to  the  credit  of  an  action 
pending  in  the  Chancery  Division. 

Held,  that  A.'s  charging  order  was  entitled  to 
priority. — In  re  Slator,  Lalonette  v.  O^Brien,  M.R, 
(Ir.)— 25  L.  R.  Ir.  453. 

4a.  Charging  order — Attachment  and  transfer  of 
Government  Stock  to  answer  judgment  debt — Common 
Law  Procedure  Act,  1853,  s.  33. — ^Where  the  court 
makes  an  order  to  transfer  to  the  sheriff  Govern- 
ment Stock  standing  in  the  books  of  the  Bank  of 
Ireland,  attached  imder  a  charging  order,  the 
proper  order  is  to  direct  the  defen&nt,  and  not  the 
bank  directors,  to  execute  the  transfer. — M'Ooldrick 
V.  Campbell,  Q.B.D.  (Ir.)— 28  L.  R.  Lr.  318. 
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4b.  Default  of  appearance — Oiie  of  several  defend- 
ants nvt  served-— Judgment  against  co-defendant, — In 
an  action  for  a  liquidated  demand  against  A.  and  B. 
on  foot  of  a  joint  debt,  the  writ  being  specially 
indorsed,  the  court  allowed  judgment  in  'default  of 
appearance  to  be  entered  against  A.  without  pre- 
judice to  the  plaintiff's  right  to  proceed  against  B., 
who  had  not  been  served. — Rice  v.  Dillon,  ex.d. 
(Ir.)— 28  L.  E.  Ir.  376. 

5.  Discovery — Lease — Tenant  of  lands  ordered  to 
he  sold, — A  conditional  order  to  make  discovery  of 
a  lease  may  be  made  against  a  tenant  of  lands 
ordered  to  be  sold  in  an  action. — WebbY.  Webb,  m.r. 
(Ir.)— 27  L.  E.  Ir.  42. 

6.  Discovery — Inspection  of  documents  by  accountant 
— General  Order  31,  r.  17. — A  shareholder  in  a 
joint-stock  company  brought  an  action  to  have  his 
name  removed  from  the  register  on  the  ground  of 
fraudulent  misrepresentation  in  the  prospectus 
issued  by  the  company,  and  applied  for  leave  to 
inspect,  by  an  accountant,  books  of  account  dis- 
closed in  the  affidavit  of  documentB  made  by  the 
secretary  of  the  company. 

Held,  under  the  special  circumstances  of  the 
case,  and  to  save  expense,  that  the  oi*der  might  be 
made. 

Bonnardet  v.  Taylor,  IJ.  &  H.  383,  followed.— 
Oibney  v.  Clayton,  M.R.  (Ir.) — 27  L.  E.  Ir.  75. 

7.  Interpleader— 'Costs— 9  &  10  Vict,  c,  64.— Where 
upon  a  sheriff's  interpleader  summons  the  execution 
creditor  abandons  the  execution,  the  latter  must 
pay  the  costs  of  the  interpleader  summons  to  the 
clcdmant,  and  the  expenses  of  the  execution  to  the 
sheriff. — Hyland  v.  Lennox ,  Q.B.D.  (Ir.) — 28  L.  E. 
(Ir.)  286. 

8.  Particulars — Actio^n  for  crim,  con, — Affidavit, 
— In  an  action  for  crim.  con.  the  defendant 
is  entitled  to  particulars  from  the  plaintiff  of 
the  times  and  places  when  and  where  the  alleged 
acts  were  committed,  if  he  makes  an  affidavit 
denying  the  alleged  acts,  and  stating  that 
he  is  ignorant  of  the  ground  of  the  charges  made 
against  him,  and  that  the  application  is  made  bond 
f^e. 

Echlin  v.  Brady,  10  Ir.  Jur.  N.  S.  188,  and  Lagan 
V.  Gibson,  I.  E.  9  C.  L.  507,  ovemiled. — Keenany, 
Pringle,  c.A.  (Ir.)— 28  L.  E.  Ir.  135. 

9.  Pleading  —  Amendment  of  —  Ejectment,  —  An 
amendment  in  a  statement  of  claim  in  ejectment 
may  be  allowed  which  has  the  effect  of  substituting 
an  equitable  title  for  a  legal  one.  —  Feehan  v. 
Mandeville,  Q.B.D.  (Ir.)— 28  L.  E.  Ir.  90. 

10.  Pleading  irrelevant  pleas — Fratid — Matters  of 
evidence — General  Order  18,  r,  16,  and  Schedule,  r,  23. 
— In  an  action  on  a  policy  of  life  insurance  the 
insurance  company,  in  their  statement  of  defence, 
pleaded  that  the  assured  had  been  guilty  of  a  series 
of  insurance  frauds  upon  the  defendant  company 
and  other  insurance  companies,  and  set  out  in 
detail  a  conspiracy  by  the  assured  with  another 
person  to  effect  insurances  on  the  life  of  the 
assured,  and  to  pretend  to  be  dead  by  leaving  his 
clothes  on  the  seashore  and  disappearing. 

Held,  affirming  the  order  of  the  Queen's  Bench 
Division,  that  these  pleas  must  be  struck  out. — 
Provincial  Bank  of  Ireland  v.  Brocklebanh,  c.A.  (Ir.) 
—26  L.  E.  Ir.  572. 

11.  Probate — Proof  ofiuillin  solemn  form — Trixil 
before  court  itself— Costs — Rule  46  (cont.), — The 
Judicature  Act  has  not  altered  the  rule  of  the 
Prerogative  Court  that  a  next  of  kin  is  entitled  to 
reqiiire  a  will  to  be  proved  in  solemn  form,  or  the 
practice  as  to    costs   where  a  party  disputing   a 


will  serves  notice  under  rule  46  (cent.)  and  submitB 
to  have  the  case  tried  before  the  court  itaelL—     ' 
Holland  v.   Holland,   P.    &   M.D.    (Ir.)— 27   L.  E. 
Lr.  369. 

12.  Receiver — Judgment  creditor  appointed— Ac- 
cruing  gales  of  rent, — Judgment  creditor  appomted 
receiver  over  the  accruing  gales  of  a  net  head-rent 
for  a  limited  number  of  years,  estimated  as  suffix 
cient  to  satisfy  the  judgment. — Orr  v.  GriertM, 
C.A.  (Ir.)— 28  L.  E.  Ir.  20. 

13.  Receiver — Judgment  creditor — Shares  of  per- 
sonal estate  of  intestate — Administration  iuA  takok     \ 
out, — A  judgment  debtor  was  entitled,  as  one  of    j 
the  next  of  kin  of  an  intestate,  to  whom  no  ad-    i 
ministration  had  been  taken  out,  to  a  share  of  ias 
personal  estate. 

Held,  that  the  judgment  creditor  was  entitled  to     i 
have  a  receiver  appointed  over  the  sharc^if k/W 
V.  AJiern,  EX.D.  (Ir.)— 28  L.  E.  Ir.  105.  \ 

14.  Remitting  action — Nofirc  of  motion — Ametvi-  I 
ment — Common  Law  Procedure  Amendmeni  Ad^ 
1870  (33  &  34  Vict,  c,  109),  s,  6.— A  notice  of 
motion  to  remit  the  action  to  a  civil  bill  court, 
other  than  that  of  the  division  in  which,  aooozdio^ 
to  the  affidavit  in  support  of  the  motion,  the 
defendant  resided,  was  amended  by  the  court,  and 
the  action  was  remitted  to  the  proper  division*— 
Sayers  v.  Quinn,  ex.d.  (Ir.)— 26  L.  E.  Ir.  582. 

15.  Remitting  action — Joinder  of  causes  ofadim-- 
Detinue — County  Courts  Act,  1877  (40  t(*  41  rid,c. 
56),  s,  51. — The  joinder  of  other  causes  of  action  in 
tort  with  a  claim  in  detinue  does  not  preclude  tlie 
action  being  remitted  for  trial  to  the  county  court 
under  section  6  of  the  Common  Law  Procaine 
Amendment  Act,  1870,  as  extended  by  section  51 
of  the  Coimty  Courts  Act,  1877. — Lowry  v.  ITcii, 
Q.B.D.  (Ir.)— 28  L.  E.  Ir.  110. 

16.  Remitting  action  —  Contract  —  Amendment  of 
writ  —  Reducing  claim  —  Common  Law  Proctdmt 
{Ireland)  Act,  1870. — A  plaintiff  before  action  madf 
a  statutory  declaration  that  she  had  sold  oertazn 
goods  to  the  defendant  for  £20,  and  soon  afterwards 
issued  a  writ  for  the  price  of  the  same  goods,  claim- 
ing £55. 

Held,  that  the  court  had  power,  on  the  applica- 
tion of  the  defendant,  to  amend  the  writ  by  r^ndng 
the  claim  to  £20,  and  to  remit  the  action  under 
section  5  of  the  Common  Law  Procedure  (Ireland) 
Act,  1870.— Jf/rey  v.  Gibson,  q.b.d.  (Ir.)— 28  L  B. 
Ir.  284. 

17.  Service  out  of  jurisdiction  —  Administraim 
summons — Foreigner  resident  out  of  the  jurisdidioftr- 
Judicature  {Ireland)  Act,  1877  (40  it  41  Viet,  c,  57)- 
Oeneral  Order  10,  rr,  1,  2. — ^A  foreigner  resident 
out  of  the  British  dominions,  whom  it  is  intended 
to  make  a  party  to  proceedings  to  be  commenced 
by  administration  summons,  must  be  served  with 
notice  of  the  summons,  and  not  with  the  sonunoos 
itself. — In  re  M*Lawjhlin,  RouhUm  v.  JfLavghlia, 
M.B.  (Ir.)— 25  L.  E.  ir.  513. 

18.  Stop  order — Ord^r  restraining  transfer  of  (toA 
—Chancery  {Ireland)  Act,  1867  (30  &  31  Vict,  c,  44). 
s,  170. — An  application  for  an  order  restraining  the 
transfer  of  stock  imder  the  Chancery  (Ireland}  Act, 
1867,  s.  170,  should  be  made  by  motion  ex  parie, 
and  not  on  petition. — Ex  parte  Prudential  Assuranff 
Co,,  M.R.  (Ir.)— 25  L.  E.  Ir.  446. 

18a.  Trial,  iMce  of — Changing  —  Jndicdf^ 
{Ireland)  Act,  1877. — Principles  as  to  the  selectxoo 
and  change  of  place  of  trial  in  actions  in  the  Qaea's 
Bench  and  Exchequer  Divisions  under  the  Judica- 
ture (Ireland)  Act,  1877,  as  statad  by  Bany,  LJ.. 
in  Hegarty  v.  Mackay,  28  L.  E.  Ir.  339,  followed.  . 
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Per  Bairy,  L.J.,  the  33zd  section  of  the  Judica- 
ture (Ireland)  Act,  1887,  manifests  the  intention 
of  the  Act  to  terminate  all  arbitrary  privi- 
lege of  the  plaintiff  to  select  and  retain  his 
venne  and  to  restore  in  a  considerable  degree  the 
old  common  law  right  of  the  defendant  to  have 
certain  actions  tried  in  the  place  where  the  cause 
of  action  arose. 

In  cases  where,  under  the  common  law  as  modi- 
fied bv  the  English  Rule  No.  18,  H.  T.,  1853,  the 
defendant  was  entitied  to  change  the  venue  to  the 
place  where  the  cause  of  action  arose,  he  is  still 
entitled  to  do  so  unless  it  should  be  shown  to  the 
court  or  judge  by  the  plaintiff  that  it  is  more 
reasonably  consistent  with  the  convenient  and 
speedy  despatch  of  business  that  the  case  should  be 
teied  elsewhere.  —  M*C<mchy  y.  Madden,  C.A.  (Ir.) 
—28  L.  R.  Ir.  338. 

19.  JVrit — Non-service  within  twelve  months — 
Benewal — Claim  barred  by  Statute  of  Limitations — 
General  Order  64,  r.  7. — Where  a  writ  of  summons 
was  not  served  within  twelve  months,  and  the  cause 
of  action  had  in  the  meantime  become  barred  by  the 
Statute  of  Limitations,  the  court,  following  Doyle  v. 
Kaufman,  3  Q.  B.  D.  340,  refused  to  extend  the 
time  for  its  renewal  under  Gfeneral  Order  64,  r.  7. — 
Manee  v.  Hastings,  Q.B.D.  (Ir.)— 28  L.  R.  Ir.  288. 

20.  Writ  —  Specially-indorsed  writ — Leave  to 
deliver  statement  of  claim — Bules  of  1891,  ord,  20, 
r.  1  (a). — ^Where  a  writ  is  specially  indorsed,  the 
plaintiff  must  obtain  leave  under  ord.  20,  r.  1  (a), 
before  he  can  deliver  a  statement  of  claim,  even 
though  the  defendant  on  appearing  required  a 
statement  to  be  delivered. — Salters*  Co,  v.  M^Cleary, 
Q.B.D.  (Ir.)— 28  L.  R.  Ir.  283. 

See  Criminal  Law  (Irelaxd),  1. 

PBESCRIPTION.— See  Copyholds;  Easement,  1; 
Light,  1 ;  Wateecotjese. 

PEETENCED  TITLE.— See  Judgment,  1 ;  Mort- 
gage, Ta. 

PEINCIPAL  and  AGENT  :— 

1.  Agreement  to  employ  for  a  term  certain — Em- 
ployer's place  of  business  destroyed  by  fire — Condition 
of  continued  existence  of  place  of  business,  whether 
implied — Fouridation  of  contract. — The  defendant,  a 
manufacturer,  entered  into  a  written  contract  with 
the  plaintiff  to  employ  him  as  agent,  canvasser, 
and  traveller  for  a  term  of  five  years  certain,  deter- 
minable at  the  end  thereof  by  three  months'  notice 
in  writing  on  either  side,  the  plaintiff  on  his  part 
agreeing  to  **do  his  utmost  to  obtain  orders  for 
aud  sell  the  various  goods  manufactured  or  sold '* 
by  the  defendant,  as  should  "  be  from  time  to  time 
forwarded,  or  submitted  by  sample  or  pattern  "  to 
the  plaintiff,  who  was  to  be  remimerated  by  com- 
miBsiou  at  a  specified  rate  on  all  goods  sold  by  him 
for  the  defendant.  The  defendant's  manufactory 
having  been  biimt  down  when  there  were  still 
nealy  three  years  of  the  five  unexpired,  he  made  no 
attempt  to  resume  his  business  or  carry  it  on  else- 
where, or  to  afford  the  plaintiff  any  further  em- 
ployment. 

Held,  that  a  condition  that  the  defendant's 
manufactory  should  continue  to  exist  could  not  be 
implied  in  the  contract,  which  was  such  that  the 
destruction  of  the  manufactory  did  not  render  it 
impossible  of  performance,  and  that  the  plaintiff 
was  entitled  to  substantial  damages. 

Rhodes  V.  Forwood,  24  W.  R.  1078,  1  App.  Cas. 
256,  distinguished. 

Taylor  v.  Caldwell,  11  W.  R.  726,  3  B.  &  S.  826, 
exwained. 

Decision  of  Grantham,  J.,  reversed. — Turner  v. 


Goldsmith,  c.A.  547— [1891]   1  Q.  B.  544 ;  60  L.  J. 
Q.  B.  247;  64L.  T.  301. 

2.  Appointment  of  agent — Agent  to  purchase — Con^ 
veyance — Declaration  of  trust — Statute  of  Frauds  (29 
Car.  2,  c.  3),  ss,  4,  7 — Practice — Pleadings — Amende 
ment — Ord.  19,  r.  15. — The  plaintiff,  being  desirous 
of  purchasing  a  house,  asked  the  defendant  to 
attend  the  sale  and  *'be  his  friend.'*  The  defend- 
ant attended  the  sale,  bid  for  the  house,  which 
was  knocked  down  to  him,  paid  for  it  out  of  his 
own  money,  and  took  a  conveyance  in  his  own 
name.  The  plaintiff  brought  this  action  for  a 
declaration  that  the  defendant  w£is  his  agent  aud  a 
trustee  of  the  house  for  him.  The  defendant,  by 
his  statement  of  defence,  denied  the  agency,  and 
pleaded  section  4  of  the  Statute  of  Frauds ;  but  at 
the  trial  the  defendant's  counsel,  in  argument, 
relied  on  section  7,  and,  after  the  plaintiff's  counsel 
had  replied,  the  defendant's  counsel  applied  for 
leave  to  amend  the  statement  of  defence  by 
pleading  section  7. 

Held,  that  the  amendment  could  not  be  allowed 
at  so  late  a  stage  of  the  action,  and,  therefore,  that 
it  was  not  open  to  the  defendant  to  rely  on  section 
7;  but 

Held,  on  the  evidence,  that  the  plaintiff  had 
failed  to  establish  that  the  def andant  had  been  con- 
stituted his  agent,  and,  therefore,  that  the  action 
should  be  dismissed. 

BartltU  V.  Pickersgill,  4  East,  577  note  (b),  1 
Eden,  515,  1  Cox,  15,  is  not  overruled  by  Heard  v. 
Pilley,  17  W.  R.  750,  L.  R.  4  Ch.  App.  548.  and  is 
still  soimd  law. — James  v.  Smith,  CH.d.  KEK.,  j.  396 
—[1891]  1  Ch.  384;  63  L.  T.  524. 

3.  Authority  of  agent  to  borrow — Liability  of 
princip(d  where  agent  exceeds-  his  authority. — Where 
an  agent  under  his  power  of  attorney  possessed 
implied  authority  to  raise  money  by  loan  for  the 
purpose  of  carrying  on  the  business  affairs  intrusted 
to  him,  which  authority  under  circumstances  of 
emergency  must  be  deemed  to  include  power  to 
borrow  on  exceptional  terms  outside  the  ordinary 
course  of  business, 

Held,  that  the  lender  was  not  bound  to  inquire 
whether  in  the  particular  case  the  emergency  had 
arisen  or  not ;  but  that  he  was  entitied  to  recover 
from  the  principal  if  he  lent  to  the  agent  bond 
fide,  and  without  notice  that  the  agent  was  exceed- 
ing his  mandate. — Montaignac  v.  Shitta,  T.C. — 15 
App.  Cas.  357. 

4.  Bribery  of  agent — Action  against  briber  to  recover 
excess  price  fraudulently  obtained — Bight  of  briber  to 
])lead  satisfaction  by  agent — Form  of  agreement 
between  corporation  and  fraudulent  agent  in  satisfac- 
tion of  their  claim  against  agent — Ultra  vires. — 
Where  an  agent,  under  the  influence  of  bribes,  per- 
suades his  principal  to  pay  a  price  for  godds 
obtained  from  a  contractor,  advancing  the  bribe,  in 
excess  of  the  price  at  which  the  contractor  was  in 
fact  willing  to  sell,  the  principal  has  a  right  of 
action  against  both  agent  and  contractor,  whether 
jointiy  or  severally,  for  two  distinct  and  indepen- 
dent frauds,  and  it  is  immaterial  upon  which  right 
of  action  he  first  sues.  The  fact  that  the  principal, 
before  action  against  the  contractor,  had  entered 
into  an  agreement  with  the  agent,  whereby,  on  con- 
dition of  the  agent  depositing  securities  to  cover  the 
amount  of  the  bribes  retained  by  him,  the  principal 
undertook  to  take  action  at  the  agent's  request, 
against  the  contractors  who  had  advanced  the 
bribes,  and  to  credit  the  agent  with  the  sums  so 
recovered  from  the  contractors  by  discharging  his 
securities  from  liability  to  that  amount,  cannot  be 
pleaded  as  a  defence  by  the  contractor,  because 


179  Principal  and  Surety. 


DIGEST. 


[Weekly  Reporter,  Oct  lo^  lao. 

Probate^  l«" 


such  an  agreement  does  not  amount  to  the  release 
of  a  loint  tort-feasor,  but  only  to  the  postponement 
of  the  principal's  independent  right  of  action 
against  his  agent;  and  {per  Lord  Esher,  M.B.) 
that,  in  the  case  of  a  corporation,  such  an  agree- 
ment, binding  the  corporation  to  sue  at  the  request 
of  their  agent,  was  ultra  vires, — Mayor j  <fec.,  of  ScU- 
ford  V.  Lever,  C.A.  85— [1891]  1  Q.  B.  168 ;  60 
li.  J.  Q.  B.  39 ;  63  L.  T.  658. 

See  also  Landlord  aud  Tenant  (Ireland),  2 ; 
Ship  (Co-owners),  28,  29. 

PBINCIPAL  and  SUBETY  :— 

1.  Giving  of  time — Discharge  of  personal  liability — 
Belease  of  property — Tenants  in  common — Covenant  to 
pay  mortgage  debt — Redemption  action — Parties, — 
Where  a  surety  pledges  his  personal  credit  by  note, 
covenant,  or  otherwise,  and  by  the  same  contract 
pledges  his  gpoods  or  charges  or  mortgages  his 
lands  as  security  for  the  same  debt,  any  alteration 
of  the  contract  without  his  consent  discharges  the 
surety  from  all  personal  liability,  and  releases  the 
property  which  the  surety  had  included  in  lus 
contract. — Bolton  v.  Salman,  CH.D.  CHI.,  J.  589— 
[1891]  2  Ch.  48 ;  60  L.  J.  Cb.  239 ;  64  L.  T.  222. 

See  Bankruptcy  (Proof),  34;  Mortqage, 
8,  9. 

PBOBATE:— 

1.  Administration,  grant  of — Foreign  will  dispos- 
ing of  property  abroadr— Intestacy  as  to  English  estate 
— Grant, — The  deceased  left  a  will  expressly  limited 
to  her  property  abroad,  which  was  proved  by  the 
executors  in  the  foreign  court ;  but  she  died  intes- 
tate as  to  her  property  in  this  country. 

Held,  that  admmisb*ation  of  the  property  in  this 
country  might  be  granted  to  her  sole  next  of  kin. — 
In  the  Goods  of  Mann,  p.d.  &  A.D. — [1891]  P. 
293. 

2.  Administration,  grant  of—Grant  to  a  son,  pass- 
ing over  the  husband, — Where  the  husbuid  of  an 
intestate  had  been  cited  to  take  out  letters  of 
administration  to  the  personal  estate  and  efPects  of 
his  wife,  and  had  entered  no  appearance  to  the 
citation,  the  court  passed  him  over  and  made  a 
grant  of  administration  to  the  only  son  of  the 
intestate. — In  the  Goods  of  Moore,  p.d.  &  a.d. — 
[1891]  P.  299. 

3.  Administration,  grant  of-— Joint  grant — Widow 
and  two  elder  sons — Conseni  of  minor, — ^A  man  who 
died  intestate  left  a  testamentary  paper  which  he 
had  signed,  but  which  was  not  duly  executed,  in 
which  he  expressed  a  wish  that  his  property  should 
be  divided  equally  between  his  wife  and  his  five 
children,  and  that  his  business  should  be  carried  on 
bv  his  wife  and  his  two  elder  sons,  whom  he  appointed 
his  executors.  All  the  children  were  of  full  age 
except  the  yoimgest,  who  was  twenty  years  and  six 
months  old,  and  all  the  persons  interested  were 
desirous  that  a  joint  grant  of  administration 
should  be  made  to  the  widow  and  the  two  elder 
sons. 

Held,  that  there  were  special  circumstances  to 
justify  the  court  in  making  a  joint  grant  as  prayed. 
— In  the  Goods  of  Dickinson,  P.D.  &  A.D.— [1891]  P. 
292;  64L.  T.  808. 

4.  Administration,  grant  of— Official  receiver — 
Security  given  in  bankruptcy  proceedings — Personal 
bond  of  administrator  accepted — Sureties  dispensed 
with, — In  the  Goods  of  Knapp,  In  the  Goods  of  Robins, 
P.D.  &  A.D.— 63  L.  T.  252. 

5.  Administration,  grant  of — Residuary  bequest — 
"  All  other  effects  " — Grant, — A  testator  bequeathed 
to  his  wife  **  all  my  furniture,  jewellery,  pictures. 


wearing  apparel,  and  other  effects  belongxiig  to  ise 
at  the  time  of  my  decease."  The  will  went  on  to 
make  specific  bequests  to  his  wife  of  money,  shira, 
securities,  &c.,  and  it  directed  her  to  pay  his  debta, 
and  left  it  to  her  discretion  whether  she  wonld  pro- 
vide for  his  sons  and  daughters  by  a  prerioos 
marriage  and  a  nephew.  It  contained  no  beqneiti 
to  anv  other  person. 

Held,  that  the  words  "  all  other  efifects  "  ooosli- 
tuted  his  wife  residuary  legatee, — In  tht  Goodt  c/ 
Jupp,  P.D.  &  A.D.— [1891]  P.  300. 

6.  Administration,  grant  of — Testameniary  aj^- 
pointment — New  Zealand  probate — Confirmidvm  ttf 
appointment  in  will — Omission  from  probate— Limki 
grant  of  administration  refused, — ^The  testator,  wluMe 
domicil  of  origin  was  Scotch,  executed  a  tesi^ 
mentary  appointment  while  on  a  visit  to  tbis 
country,  in  the  exercise  of  a  power  contained  in  hb 
marriage  settlement.  He  afterwards  acquired  t 
domicil  in  New  Zealand  and  l^ere  duly  execotedi 
will  in  which  he  referred  to  this  testamentazy 
appointment  and  confirmed  it.  The  exeonton 
named  in  the  will  obtained  probate  of  it  in  Ke» 
Zealand;  but  no  mention  of  the  testamentary 
appointment  was  made  in  the  probate.  The  regis- 
trar of  the  English  court  refused  to  psai  an 
exemplification  of  the  probate,  on  the  ground  that 
the  testamentary  appointment  was  not  referred  to 
in  it.  The  appointee  then  moved  for  a  grant  of 
limited  administration  with  the  testamentary  ap* 
pointment  annexed. 

Held,  that  the  application  must  be  refused,  ths 
proper  course  being  for  the  executor  to  apply  to  the 
New  Zealand  court  for  the  grant  of  a  froui  probsti 
including  the  testamentary  appointment— /« ik 
Goods  of  Crawford,  P.D.  &  A.D.--15  P.  D.  212;  61 
L.  J.  P.  D.  &  A.  16 ;  63  L.  T.  232. 

7.  Administration  bond — Grant  to  oommitUt  ^ 
lunatic  executor — Estate  found  to  be  larger  t&aii 
original  estimate — Sureties  aUowed  to  give  a  hond  •»  1 
double  the  amount  actually  in  the  hands  of  tie 
administratrix, — An  executor,  who  was  also  sck 
legatee,  having  been  found  to  be  a  lonatic  bf 
inquisition,  his  committee  took  out  letters  of 
administration  for  his  use  and  benefit,  and  ent€nd 
into  a  bond  jointly  with  a  guarantee  society  for 
double  the  sum  of  £4,569,  at  which  the  vabe  d 
the  estate  was  then  estimated.  It  was  afterwaidi 
found  that  the  estate  was  entitled  to  a  further  sob 
of  £4,492,  and  a  second  bond  was  required.  Tltf 
administratrix  had  paid  into  court  to  the  acconnt  d 
the  lunatic  £6,823,  retaining  in  her  hands,  aftff 
paying  debts  and  testamentary  expenses,  £650. 

Held,  that  the  sureties  might  be  allowed  to  eots 
into  a  bond  in  double  the  amount  remaining  in  lit 
hands  of  the  administratrix.  —  In  the  Ghodt  </ 
Cormack,  p.d.  &  A.D.— [1891]  P.  151 ;  63  L.  T.  :i«. 

8.  Administration  with  will  annexed,  grant  «/— 
Property  requiring  protection — Sole  exeattor  abroad— 
General  power  of  attorney  by  executor — Oratit  h> 
attorneys, — The  sole  executor  of  a  will  was  ahroii 
with  the  intention  of  not  returning  for  two  yean, 
and  three  or  four  months  must  elax>se  before  com- 
munications  could  be  had  with  him.  The  court  had 
made  a  grant  ad  colligetida  to  the  widow  of  the 
testator,  but  this  was  found  insufficient  to  protect 
the  estate.  The  sole  executor,  before  leaving  En^ 
land,  had  granted  a  general  power  of  attorney  to  tw 
persons,  who  applied  for  a  grant  of  adininistrat«» 
with  the  will  annexed. 

Held,  that,  on  the  general  terms  used  in  the 
power  of  attorney,  the  court  was  justified  » 
making  the  grant. — In  the  Goods  if  Barker,  P.D- « 
A.D.  560— [1891]  P.  251. 
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9.  Administrator  pendente  lito,  appointment  of — 
Testamentary  suit — Application  of  a  creditor  not  a 
farty  to  the  suit  for  the  appointment  of  an  adminiS' 
trator— 20  &  21  Vict,  c.  77,  8.  70.— Where  the  parties 
to  a  testamentary  suit  took  no  steps  to  bring  it  to 
trial,  and  an  action  had  been  commenced  in  the 
Chancery  Division  in  which  a  receiver  had  been 
appointed,  this  court,  on  the  application  of  a  cre- 
ditor not  a  party  to  the  testamentary  suit,  appointed 
an  administrator  pendente  lite, — In  the  Goods  of 
Evans,  P.D.  &  A.D.— lo  P.  D.  215;  60  L.  J.  P.  D.  & 
A.  18;  63  L.  T.  254. 

10.  Administrator  pendente  lite — General  grant 
reduced  to  a  limited  grant, — An  administrator  we/i- 
dente  lite,  who  was  also  the  executor  of  the  will  in 
dispute,  had  taken  out  a  general  grant  of  adminis- 
tration, but  found  a  difficulty  in  obtaining  sureties 
to  the  administration  bond  to  the  full  amount  of 
the  testator's  estate. 

Held,  that  the  grant  might  be  limited  to  the 
amount  to  be  received  in  respect  of  two  mortgages 
which  were  about  to  be  paid  oif ,  together  with  the 
amount  of  one  half-year's  dividends  on  certain 
shares,  such  mortgage  debts  and  shares  forming 
part  of  the  estate  of  the  deceased. — Askew  v.  Askew, 
P.D.  &  A.D.— [1891]  P.  174 ;  60  L.  J.  P.  D.  &  A. 
52;  G4L.  T.  145. 

11.  Alteration  of  will — Clerical  error, — The  draft 
of  a  will  for  which  the  testator  had  given  instruc- 
tions was  read  over  and  explained  to  him  by  his 
solicitor.  By  the  testator's  request  the  word 
"including"  was  altered  to  **  excluding"  in  a 
clause  relating  to  the  name  and  arms  of  the  testa- 
tor, and  it  was  believed,  at  that  time,  that  the 
alteration  so  made  in  the  draft  was  correctly  copied 
in  the  engrossment  of  the  will.  The  latter  was 
duly  executed  by  the  testator  under  that  belief. 
Although  he  subsequently  executed  two  codicils  he 
never  again  saw  the  will,  which  remained  in  the 
custody  of  the  solicitor.  It  was  found,  after  the 
testator's  death,  that  the  word  had  been  altered  in 
the  engrossment  in  a  different  part  of  the  will, 
through  a  clerical  error.  Upon  motion  by  the 
executors  to  substitute  the  word  '*  excluding  "  for 
"including,"  where  altered  by  the  said  clerical 
error,  and  also  to  make  the  alteration  from 
"including"  to  ** excluding"  where  the  same  had 
l)een  made  in  the  draft  will, 

Held,  that  the  clerical  error  should  be  rectified, 
hut  that  the  court  could  not  take  upon  itself  to 
make  the  other  alteration  in  the  will. — In  the  Goods 
of  Uuddleston,  P.D.  &  A.D.— 63  L.  T.  255. 

12.  Alteration  of  will — Cutting  hj  testatrix — Par^ 
t^al  revocation — Probate  granted  in  mutilated  state, — 
A  testatrix,  having  duly  executed  her  will,  pro- 
ceeded some  time  afterwards  to  cut  out,  with  a  pair 
of  scissors,  the  name  of  one  G.  P.,  who  was  named 
w  an  executor  therein,  wherever  the  said  G.  P.'s 
'"^e  appeared  in  the  document.  She  stated  to  one 
or  more  persons  that  she  had  **cut  G.  P.  out  of 
her  will,'*  her  alleged  reason  being  on  account  of 
80pae  disagreement  which  had  arisen  between  the 
JMd  G.  P.  and  his  wife,  who  was  a  daughter  of  the 
testatrix. 

Held,  that  the  will  was  only  partially  I'evoked, 
•^  that  it  was  entitled  to  probate  in  the  state  in 
"Which  it  was  found  upon  the  death  of  the  testatrix. 
—^n  the  Goods  of  Leach,  P.D.  &  A.D.— 63  L.  T.  111. 

13.  Alteration  of  xoill — Interlineations  and  altera- 
^ons  imde  before  the  execution  of  a  codicil—Grant  of 
^^^^•— Interlineations  and  alterations  in  a  will 
J^itted  to  probate  where  it  was  proved  that  they 
*^  been  inserted  before  the  date  of  the  execution 


of  a  codicil  to  the  wiU. — Tyler  v.  Merchant  Taylors^ 
Co.,  P.D.  &  A.D.— 15  P.  D.  '216 ;  63  L.  T.  779. 

14.  Attesting  witnesses  —  Position  of  signature-^ 
Grant  of  probate, — The  court  granted  probate  of  a 
will  in  which  the  attesting  witnesses  had  written 
their  signatures  in  the  margin,  in  two  separate 
places,  opposite  two  alterations  in  the  body  of  the 
will,  without  having  signed  the  attestation  clause, 
on  being  satisfied  that  the  signatures  of  the  wit- 
nesses were  meant  to  attest  the  signature  of  the 
testator. 

BoberU  v.  PhiUips,  4  E.  &  B.  450,  3  W.  R.  C.  L. 
Dig.  219,  followed.— /«  the  Goods  of  Streatley^ 
P.D.  &  A.D.  432— [1891]  P.  172;  60  L.  J.  P.  D.  & 
A.  56. 

15.  English  will  disposing  of  property  in  this 
country — Executors — Swiss  independent  will — Swiss 
law — Administration  by  State — Objections  to  incor- 
poration— Form  of  grant, — A  testator  possessed  of 
property  in  this  country  and  in  Switzerland  made 
a  will  according  to  the  English  law  disposing  of  his 
property  here  only,  and  by  it  declared  that  it  was 
to  take  effect  concurrently  with,  and  independently 
of,  a  prior  will  dealing  with  his  Swiss  property  only. 
On  the  application  of  the  executors  of  the  l&iglish 
will  for  probate  of  it  only,  it  was  proved  that,  if  the 
Swiss  will  were  incorporated  in  the  probate,  the 
executors  would  have  no  power  to  deal  with  the 
Swiss  property,  there  being  no  executors  appointed 
under  the  Swiss  law,  and  if  they  attempted  to  deal 
with  it  they  might  come  into  conflict  with  the 
officers  of  the  Swiss  courts  whose  duty  it  would  be 
to  administer  the  Swiss  estate. 

The  court  granted  probate  to  the  executors  of  the 
English  will  only  upon  their  filing  a  certified  copy 
of  the  Swiss  will  in  the  registry,  and  directed  a  note 
to  be  made  on  the  English  probate  that  such  copy 
had  been  so  filed. 

In  the  Goods  of  Astor,  24  W.  R.  539,  I  P.  D.  150, 
followed  and  explained. — Li  the  Goods  of  Granet  De 
la  Rue,  P.D.  &  A.D.  64—15  P.  D.  185;  63  L.  T.  253. 

16.  ^^ Executor  according  to  tJie  tenor** — Grant  of 
probate — Bight  to  legacy, — ^As  a  general  rule  where 
there  is  a  direction  in  a  will  to  pay  debts,  and  no 
person  is  nominated  to  pay  them,  and  all  the  per- 
sonal estate  is  bequeathed  to  a  person  by  name,  the 
court  will  grant  probate  of  the  will  to  such  person 
as  **  excutor  according  to  the  tenor." 

The  court  made  the  grant  without  prejudice  to 
any  question  as  to  the  right  to  a  legacy  bequeathed 
to  the  testator's  executor. — In  the  Goods  of  Tandy, 
p.  &  M.D.  (Ir.)— 27  L.  R.  Ir.  114. 

17.  Married  woman — Will  of  real  estate — Exercise 
of  power  of  appointment  and  devise — Appointment  of 
executors — Bight  to  probate — Existing  grant  of  ad- 
ministration,— A  married  woman,  having  a  power 
of  appointment  over,  and  being  absolutely  entitled 
to,  real  estate  subject  to  the  exercise  of  such  power, 
by  her  will  appointed  and  devised  the  same,  and 
appointed  executors.  She  had  no  personal  estate, 
and  her  will  did  not  purport  to  dispose  of  any.  Her 
husband  obtained  a  grant  of  administration  to  her 
estate,  on  the  ground  that  she  had  died  intestate, 
except  as  to  realty.  One  of  the  devisees  under  the 
will  applied  for  probate,  the  executors  other  than 
the  husband  having  renounced  or  died. 

Held,  that  the  devisee  was  entitled  to  the  grant, 
but  that  the  court  could  not  make  a  grant  to  him 
untn  the  existing  grant  to  the  husband  was  revoked. 
— In  the  Goods  of  Hornbuckle,  P.D.  &  A.D.  80 — 15 
P.  D.  149 ;  59  L.  J.  P.  D.  &  A.  78 ;  63  L.  T.  464. 

18.  Mistake  in  will — Intention  to  give  equally  to 
two — Name  of  first  legatee  repeated— Execution  in 
ignorance  of  mistake — Grant  omitting  name  in  second 
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legacy, — A  testator  instructed  his  solicitor  that  he 
wished  to  give  £10,000  to  each  of  his  daughters, 
G.  and  F.,  but  by  inadvertence  G.'s  name  was 
inserted  in  the  draft  and  in  the  will  in  both  clauses, 
F.'s  name  being  omitted  from  the  second,  where  it 
ought  to  have  been.  The  draft  was  brought  to  the 
testator,  but  not  read  over  to  him,  an  epitome,  in 
which  the  names  were  correctly  stated,  being  read 
instead.  The  will  was  executed  by  the  testator 
without  being  read  to  or  by  him,  and  in  ignorance 
of  the  mistake. 

Held,  that  the  court  would,  on  motion,  with  the 
consent  of  all  parties  interested,  grant  probate  of 
the  will  omitting  the  name  of  G.  from  the  second  of 
the  two  clauses. — la  the  Goods  of  Boelun,  P.D.  &  a.d. 
i376— [1891]  P.  247  ;  64  L.  T.  806. 

19.  Mutilation — Grant  of  probate, — The  testatrix 
duly  executed  her  last  will.  At  some  date  sub- 
sequently she  added  something  in  writing  at  the 
foot  of  the  will.  She  afterwards  appeared  to  have 
€ut  off  this  addition,  and,  in  doing  this,  cut  through 
the  name  of  one  of  the  attesting  witnesses.  Sum- 
•cient,  however,  remained  for  the  name  to  be  still 
legible.  There  was  also  a  piece  cut  out  in  the 
margin  of  the  will.  The  signature  of  the  testatrix 
and  all  the  other  material  parts  of  the  will  remained 
intact. 

The  court,  upon  motion,  admitted  the  docimient 
^»  proof  in  its  mutilated  form. — In  the  Goods  of 
Taylor,  P.D.  &  a.d.— 63  L.  T.  230. 

20.  Part  of  will  lost — Secondary  evidence — Declara- 
tion by  testator  after  execution — Grant  of  probate. — A 
declaration  made  by  a  testator  after  the  execution 
of  his  will  may  be  admitted  as  secondary  evidence 
of  the  contents  of  part  of  the  will,  where  that  part 
has  been  lost,  and  probate  granted  accordingly. — 
In  the  Goods  of  Ball,  P.  &  M.D.  (Ir.)— 25  L.  R.  Ir. 
556. 

21.  Practice — Costs — Order  against  infant  defend- 
ant, against  the  guardian  ad  litem,  and  against  a 
defendant  who  had  appeared,  but  had  not  pleaded. — 
The  executrix  having  propounded  a  will,  the  sister 
and  infant  niece  of  the  deceased  were  made  de- 
fendants as  the  next  of  kin.  The  sister  appeared 
but  did  not  plead,  and  the  infant  appeared  by  her 
mother,  who  was  appointed  guardian  ad  litem.  On 
behalf  of  the  infant  a  statement  of  defence  was 
filed  alleging  insanity  and  undue  influence.  The 
court  at  the  trial  pronounced  for  the  wLU,  with 
costs.  The  registrar  having  refused  upon  taxation 
to  order  payment  of  the  costs  against  any  but  the 
guardian  ad  litem  of  the  infant, 

The  President  (Sir  J.  Hannen)  ordered  payment 
of  the  taxed  costs  by  the  two  defendants  and  the 
guardian  ad  litem,  and  amended  the  decree  accord- 
ingly.—  Vivian  v.  Kennelly,  P.D.  &  A.D. — 63  L.  T. 
778. 

22.  Practice — Defendant's  interest  questioned — In- 
terrogatories—  Motion  to  strike  out  defence, — In  an 
interest  suit,  where  the  real  question  in  dispute  was 
the  defendant's  legitimacy,  upon  motion  by  the 
plaintiff  to  strike  out  the  statement  of  defence, 

The  court  held  that  this  was  too  serious  a  matter 
to  be  decided  upon  motion,  and  dismissed  the  ap- 
plication, with  costs. — In  the  Goods  of  Harrington, 
P.D.  &  A.D.— 63  L.  T.  228. 

23.  Practice — Infant — Defendant  a  minor  residing 
out  of  jurisdiction — Refusal  to  enter  an  appearance — 
Official  solicitor  nominated  guardian  ad  litem — Con- 
tentious Rules  of  Probate  Court,  1862,  r.  74 — 
R.  S.  C,  1883,  ord.  13,  r.  1.— The  defendant  in  a 
probate  action  was  a  minor  resident  out  of  the 
jurisdiction.  Notice  of  the  writ  had  been  served 
upon  her  and  upon  her  guardian  nominated  by  the 


foreign  court,  but  no  appearance  had  been  entered 
on  her  behalf,  and  it  appeared  that  her  guazdian 
declined  to  enter  an  appearance. 

The  court,  holding  tlmt  the  practice  was  gOTened 
by  ord.  13,  r.  1,  and  not  by  rule  74  of  the  Conten- 
tious Rules  of  the  Probate  Court,  1862,  nonjnaud 
the  official  solicitor  of  the  court  to  be  the  defend- 
ant's guardian  ad  litem,  and  ordered  that  his  cosk 
should  be  part  of  the  costs  of  the  plaintiff,  who  nw 
the  executor  propoimding  the  wilL  —  TF7ii>  t. 
Duvemay,  P.D.  &  a,d.— [1891]  P.  290. 

24.  Practice — Place  of  trial  named  in  slaiijmA  >/ 
claim — Venue  changed  to  Middlesex — Cotii>rii>flft— 
Trial  ordered  at  assizes, — In  a  probate  suit,  wiiere 
the  nominal  plaintiff,  who  was  claiming  an  istes- 
tacy,  had  inserted  the  place  of  trial  in  his  st&temeot 
of  claim,  the  defendants,  who  were  propomding 
a  will  of  the  deceased  and  upon  whom  the  (mm  d 
proof  at  the  trial  would  lie  to  establish  that  wHI, 
applied  upon  summons  to  change  the  venue  bm 
the  assizes  to  Middlesex,  and  the  judge  made  ^ 
order.  Upon  the  plaintiff's  appealing,  upon 
motion,  to  set  aside  the  order. 

Held,  that  the  order  was  right,  that  the  Tenw 
should  stand  changed,  and  that  the  case  shooli 
come  on  for  trial  in  this  court,  the  more  espedallj 
as  there  appeared  to  the  judge  a  doubt  as  to 
whether  the  case  could  be  conveniently  disposed  of 
at  the  approaching  assizes. 

From  this  order  the  plaintiffs,  upon  special  leivr 
given,  appealed  to  the  Court  of  Appeal :  whereopa 
the  court,  after  consulting  the  judge  appointed  to 
preside  at  the  assizes  in  question,  and  hariag 
ascertained  from  him  that  the  cause  list  irss  s 
light  one,  and  that  the  case  could,  without  difficahr 
be  disposed  of  at  the  approaching  assizes,  dinyctei 
the  case  to  be  so  tried. — Jackson  v.  BraithicaiU,c^ 
—63  L.  T.  231. 

25.  Practice — Production  of  documents— Doctaattdt 
belonging  to  solicitor — Ord.  37,  rr,  5,  l—Privkpi 
communication, — The  defendants  in  an  action  by 
the  plaintiff  propounding  a  will  having  appKed  for 
inspection  of  docimients,  it  appeared  that  the 
solicitor  for  the  plaintiff  had  for  many  years  acted 
as  solicitor  for  the  testatrix  whose  will  was  in  dis- 
pute, and  had  in  his  possession  diaries,  extracti 
from  diaries,  cash  ledgers,  bankers'  cash  books  con- 
taining entries  and  memoranda  relating  to  tiie 
deceased  and  her  affairs,  which  documents  waetli(> 
private  property  of  the  solicitor. 

Held,  amrming  the  decision  of  Jeune,  ^.,i^ 
an  order  could  not  be  made  on  the  plaintiff  to  pit>- 
duce  them  for  inspection. 

Held,  also,  affirming  the  decision  of  JeuseJ' 
that  the  solicitor  could  not  be  compelled,  under  ai 
37,  r.  7,  to  produce  these  documents  for  the  IW^ 
pose  of  discovery,  nor  to  be  called  for  examinatt* 
at  this  stage  of  &e  proceedings  under  ord.  37,  r.  3. 

Held  (reversing  the  order  of  Jeune,  J.),  thattf 
affidavit  by  which  a  party  objected  to  proiiee 
documents  because  she  claimed  them  "  to  Iw  pn^ 
leffed,  as  communications  between  herself  aMhff 
solicitor,"  was  insufficient  to  protect  them,  ithaflg 
necessary  to  show  that  the  lettera  were  profew<'» 
communications  of  a  confidential  character.— O'-*^** 
V.  Wood,  C.A.— [1891]  P.  286;  Go  L.  T.  30. 

26.  Practice— Right  to  begin— Plea  of  fmc^ 
Plea  not  established— Costs,— Jn  a  probate  suit  W 

Slaintiff  claimed  a  decree  of  intestacy,  '^^ 
efendant  set  up  a  will  which  had  been  oaiy 
executed  by  the  deceased  in  her  favour,  and  ot 
which  she  was  sole  executrix.  The  only  issue  ^ 
one  of  fraud,  which  had  been  pleaded  by  tw 
plaintiff,  the  alleged  fraud  being  that  the  defending 
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had  led  the  testator  to  belieye  that  she  was  capable 
of  contractmg,  and  that  she  had  contracted,  a  valid 
marriage  with  him,  whereas  in  fact  her  real  husband 
was  then  and  still  alive.  The  plaintiif  opened  the 
<»se,  and  in  the  result 

The  court  found  that  the  plea  of  fraud  had  failed, 
and  pronounced  for  the  will  in  the  defendant's 
favour,  but  loft  each  party  to  pay  their  own  costs. — 
Tate  v.  Tate,  p.d.  &  A.D.— 63  L.  T.  112. 

27.  Revocation  of  will  by  marriage  —  Indian 
divorce — Marriage  of  parties  in  England  within  six 
months  of  final  decree — Indian  Divorce  Art^  1869, 
Xo.  4,  a,  57. — A  respondent  and  co-respondent  in  a 
divorce  suit  in  India,  in  which  a  decree  absolute 
was  pronounced  on  November  27, 1879,  came  to  this 
country  and  were  married  on  February  3, 1880.  On 
February  6  the  co-respondent  duly  executed  a  will 
by  which  he  bemieath^  all  his  property  to  his  **  re- 
puted wife.*'  On  April  2,  1880,  the  parties  went 
through  a  second  form  of  marriage. 

Held,  that  the  first  marriage,  having  been  cele- 
brated within  six  months  from  the  date  of  decree 
absolute  for  divorce,  contrary  to  the  prohibition  in 
section  57  of  the  Indian  Divorce  Act,  1869,  No.  4, 
was  invalid,  and  that  the  will  was  revoked  by  the 
subsequent  marriage. 

Scott  V.  Attormg-General,  11  P.  D.  128,  distin- 
guished.— Warttr  v.  Warter,  P.D.  &  A.D. — 15  P.  D. 
152;  59  li.  J.  P.  D.  &  A.  87 ;  63  L.  T.  250. 

28.  Seamati^s  will — Surgeon  in  the  navy — Letter 
written  before  sailing — 1  Vict,  c.  26,  s.  11. — A  surgeon 
in  the  navy  wrote  a  letter,  some  parts  of  which 
were  testamentary,  on  board  a  Queen's  ship  at 
Devonport.  The  ship  was  lost  at  sea  and  the 
surgeon  dro^wned. 

Held,  that  the  letter  was  entitled  to  probate  as 
the  will  of  a  *'  seaman  being  at  sea,"  within  section 
11  of  1  Vict.  c.  26.— //i  the  Goods  of  Itae,  P.  &  M.D. 
(Ir.)— 27  K  E.  Ir.  116. 

29.  Testamentary  document — Deed  poll — Execniion 
as  a  will — Extrinsic  evidence — Administration, — The 
deceased,  prior  to  her  death,  executed  a  deed  poU, 
which  was  duly  witnessed  by  two  witnesses,  who 
signed  as  witnesses  in  the  presence  of  each  other. 
The  person  who  drew  up  the  document  regarded  it 
as  a  will,  and  added  the  words,  "And  in  the 
presence  of  each  other."  The  sole  beneficiary  was 
present,  and  under  the  deed  understood  that  she 
was  to  receive  nothing  until  after  the  death  of  the 
deceased,  and  after  the  execution  of  the  document 
«he  promised  to  give,  at  the  request  of  the 
deceased,  £10  to  E.  C.  after  her  death,  as  she  had 
omitted  to  mention  it  in  the  paper. 

Held,  that  the  beneficiary  was  entitled  to  admin- 
istration, with  the  paper  annexed,  as  the  last  will 
and  testament  of  the  deceased.  As  the  document 
was  ambiguous,  extrinsic  evidence  was  admissible 
to  show  whether  the  deceased  intended  it  to  operate 
as  a  testamentary  document. — In  the  Goods  of 
Slinn,  P.D.  &  A.D.  175—15  P.  D.  156;  59  L.  J. 
I*.  D.  &A.  82;  63L.  T.  229. 

30.  Testamentary  documents — Will  re  coked  by  later 
"^Ifr-Subsequent  execution  of  codicil — Construction — 
Revival — Probate  of  earlier  will  and  of  codicil, — The 
testator  died  at  Calcutta  in  April,  1888.  By  a  will 
made  in  1873  he  appointed  three  persons  (two  of 
whom  had  since  diedj  to  be  his  executors,  and  after 
;  dinwsing  of  all  his  property,  appointed  his  wife, 
!  "during  her  widowhood,  and,  after  her  death,  his 
trustees  therein  named  and  the  survivors  or  sur- 
wor  of  them,  guardians  of  my  infant  children  for 
the  time  being." 

la  1878  he  executed  a  holograph  will,  at  the  foot 
<>t  end  of  the  wiU  of  1873,  in  these  terms :    **  I 


hereby  revoke  the  above  will  in  its  entirety,  de- 
claring all  its  provisions  null  and  void,  and  consti- 
tute my  wife  the  sole  heiress  and  executrix  of  any 
property  I  may  die  possessed  of."  In  1882  the 
testator  executed  a  further  testamentary  document, 
aa  follows :  "  I  declare  this  to  be  a  codicil  to  my 
last  will.  I  hereby  confirm  my  said  will  in  all 
respects,  and  particularly  the  appointment  therein 
of  my  wife  as  guardian  of  my  infant  children,  and 
I  hereby  appoint  my  sister,  L.  C.  Griffith,  guardian 
of  my  infant  children  after  the  death  of  my  said 
wife."  The  widow  now  moved  the  court  for  direc- 
tions. 

Held,  that  the  word  "confirm"  in  the  codicil, 
coupled  with  the  reference  to  the  guardianship  of 
the  infant  children,  no  mention  of  which  was  made 
in  the  revocative  second  will,  was  sufficient  to 
revive  the  earlier  will  of  1873  as  against  the  second 
will  of  1878,  and  that  probate  should  go  of  the  will 
of  1873  and  the  codicil  of  1882,  as  togethei*  consti- 
tuting the  true  last  wishes  of  the  deceased. — In  the 
Goods  of  Van  Cutsem,  P.D.  &  A.D.— 63  L.  T.  252. 

31.  Testamentary  documents — Revival — Mistake  of 
law  and  fact — Effect, — The  testatrix,  forgetting  the 
existence  of  a  will  and  codicil  duly  executed  by  her 
in  1885,  or  under  a  misapprehension  as  to  the  legal 
effect  thereof  upon  an  earlier  will  and  codicil, 
executed,  in  1889,  a  "  second  codicil  "  to  the  earlier 
will  and  codicil,  which  she  thereby  purported  to 
**  ratify  and  confirm."  The  solicitors  who  drew  the 
first  will  and  codicil  and  the  last  codicil  knew 
nothing  of  the  existence  or  execution  of  the  inter- 
mediate will  and  codicil  imtil  after  the  death. 

Held,  that  the  first  will  and  codicil  were  not 
revived  by  the  last  codicil. — In  the  Goods  of  Turner, 
P.D.  &  A.D.— 64  L.  T.  805. 

32.  Two  wills — Property  in  England  and  Canada — 
Independent  grant  for  English  will — Affidavit  as  to 
movables, — A  testator  possessed  of  property  in 
England  and  Canada  made  two  wills,  each  pur- 
porting to  be  independent  of  the  other,  and  dis- 
posing only  of  the  estate  situate  in  the  coxmtry  to 
which  it  referred. 

Held,  that  probate  might  be  granted  of  the 
English  will  on  an  affidavit  being  filed  exhibiting 
a  copy  of  the  Canadian  will,  and  a  statement  tha^ 
such  affidavit  had  been  filed  being  indorsed  on  the 
probate ;  but  that  an  affidavit  must  be  made  that 
the  movable  chattels  bequeathed  by  each  will  were 
actually  at  the  time  of  the  death  of  the  testator  in 
the  country  to  which  the  will  which  disposed  of 
them  referred. — In  the  Goods  of  Seaman,  P.D.  &  A.D. 
—[1891]  P.  253 ;  64  L.  T.  805. 

33.  Tivo  wills — Separate  disposition  of  property  in 
England  and  Scotland — Debts  charged  on  one  estate 
only — Grant, — A  testator  executed  two  testamentary 
papers,  one  disposing  exclusively  of  property  in 
Scotiand,  the  other  dealing  solely  with  property  in 
England.  By  the  Scotch  testamentary  paper  all 
the  testator's  debts  were  charged  on  the  Scotch 
estate.  Two  of  the  executors  of  the  English  will 
were  trustees  of  the  Scotch  estate.  The  court  being 
satisfied  that  no  creditor  would  be  prejudiced,  made 
a  grant  of  probate  of  the  English  will  alone,  with- 
out reqidring  the  Scotch  deed  to  be  incorporated, 
upon  condition  that  a  certified  copy  of  such  deed 
was  filed  and  a  note  to  that  effect  made  on  the  pro- 
bate.— In  the  Goods  of  Eraser,  P.D.  &  A.D. — [1891] 
P.  285  ;  64  L.  T.  808. 

34.  Will  and  codicils — Different  executors  for  differ- 
ent properties — Grant  of  probate, — ^The  prol>ate  should 
contain  the  whole,  and  not  a  part  only,  of  the  testa- 
mentary documents  of  the  deceased.  The  testatrix 
made  a  wUl  disposing  of  property  in  Ireland,  and 
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appointing  executors,  and  a  codicil  of  even  date 
dm>08ing  of  property  in  America  and  appointing  a 
different  person  executor  thereof,  and  later  on  a 
second  codicil  substituting  a  new  executor  in  the 
place  of  one  named  in  the  will.  The  court  granted 
probate  of  all  three  documents  to  the  executors 
named  in  the  will  and  second  codicil  without  re- 
serving power  to  the  executor  named  in  the  first 
codicil. — Iji  the  Goods  of  Power,  P.  &  m.d.  (It.)— 25 
L.  R.  Ir.  509. 

35.  Will  procured  by  beneficiary — Not  read  over — 
Not  know  and  approve  contents — Onus  on  beiieficiary 
propounding  will — Probate  refused, — ^The  court  is 
to  approach  with  suspicion  the  consideration  of  a 
will  procured  and  propoxmded  by  a  person  taking  a 
large  benefit  thereunder,  although  the  will  may  have 
been  prepared  by  a  solicitor,  and  although  fraud  is 
not  pleaded  by  tiie  person  opposing  the  will,  and 
.  where  there  was  no  testamentary  incapacity  on  the 
part  of  the  testator  or  the  witnesses. 

Where  a  beneficiary,  who  had  procured  and  sub- 
sequently propoxmded  a  will,  failed,  imder  those 
circumstances,  to  satisfy  the  court,  by  affirmative 
and  conclusive  evidence,  that  the  testator  did,  in 
fact,  know  and  approve  of  the  contents  of  the  will 
which  he  had  actually  executed. 

The  court,  applying  and  acting  upon  the  principles 
laid  down  by  the  House  of  Lords  in  Fulton  v. 
Andrewy  L.  R.  7  E.  &  I.  App.  461,  32  L.  T. 
N.  S.  209,  refused  probate  of  such  will,  with  costs. 
— Broion  v.  Fisher,  P.D.  &  A.D. — 63  L.  T.  465. 

See  also  Executor,  2 ;  Will,  33. 

PROBATE  (IRELAND).— See'  Practice  (Ireland), 
11. 

PROBATE  DUTY.— See  Reventte,  10. 

PUBLIC  HEALTH  ACT,  1875.— See  Local  Govern- 
ment, 1,  8-14;  Waterworks,  2. 

RAILWAY  :— 

1.  Abandonment — Parliamentary  deposit — Rights  of 
creditors, — By  a  private  Act  authorizing  the  con- 
struction of  a  railway,  provision  was  made  for  the 
return  of  the  parliamentary  deposit  to  the  depositors 
on  the  completion  of  the  imdertaking.  By  section 
37  if  the  undertaking  was  not  completed  within  the 
prescribed  time  the  deposit  should  be  applicable 
towards  compensating  landowners ;  and  if  no  such 
compensation  was  payable  the  deposit  should  be 
either  forfeited  to  the  Crown,  or,  in  the  discretion 
of  the  court,  if  the  company  had  been  ordered  to  be 
wound  up  or  a  receiver  had  been  appointed,  shoidd 
be  paid  to  such  receiver  or  the  hquidator  of  the 
company,  or  be  otherwise  applied  as  part  of  the 
assets  of  the  company  for  the  benefit  of  the  creditors 
thereof.  The  company  haviog  allowed  their  powers 
to  lapse,  a  private  Act  was  passed  which  authorized 
the  return  of  the  deposit  to  the  depositors  subject 
to  the  provisions  of  section  37  of  the  earlier  Act. 
There  was  no  enactment,  nor  any  order  of  the 
court,  directing  the  winding  up  of  the  company, 
nor  had  a  receiver  been  appointeii. 

Held,  upon  a  petition  by  the  depositors  for  the 
return  of  the  deposit,  that  the  creditors  of  the  com- 
pany had  no  claim  against  the  deposit. — In  re 
Enniskillen  and  Bundoran  Railway  Co.,  M.B.  (Ir.) — 
25  L.  R.  Ir.  472. 

2.  Agreement  for  purchase  of  lands  "  or  such  por^ 
Hon  as  the  company  may  require" — Time  toithin 
which  option  to  be  exercised — Completion  of  purchase. 
— ^In  December,  1883,  an  agreement  was  entered 
into  between  the  plaintifP  of  the  one  part  and  a 
railway  company,  the  predecessors  of  the  defendant 
company,  of  the  other  part,  which,  after  reciting 


that  by  a  special  Act  of  1882  the  company  had 
obtained  power  to  construct  certain  nulways,  and 
for  that  purpose  to  take  certain  lands  of  the  plain- 
tiff, provided  that  the  company  should  pay  lor&e 
purchase  of  such  lands,  ''or  for  such  portions  or 
portion  thereof  as  the  company  may  require,"  and 
for  the  fee  simple  thereof,  at  the  rates  therein  mea- 
tioned ;  that  the  purchase  should  be  compbted  oa 
or  before  the  1st  of  January,  1885,  and  thsit,  if  not 
completed    by  that    day,   the    company  ^*Bhoald 
thenceforth  pay  to  the  vendor  interest  on  the  pur- 
chase-money after  the  rate  of   £o  per  cent  per 
annum. '*    By  a  special  Act  of  1885  thecompaBy 
obtained  an  extension  of  time  for  the  compnlsaiy 
purchase  of  lands  till  tho  18th  of  August,  1887,  and 
for  the  completion  of  their  works  till  the  18th  of 
August,  1890.     By  a  special  Act  of  1887  the  defend- 
ant company  was  incorporated  for  the  purpose  U 
taking  over  the  entire  undertaking  of  the  old  com- 
pany.    The  plaintiff  complained  that  the  defendant 
company  refused  to  carry  out  the  agreement,  and 
accordingly  brought  an   action   claiming   spedie 
performance  of  it.     The  defendant  company,  on 
the  other  hand,  insisted  that  they  were  not  under 
any  obligation  to  purchase  any  of  the  lands  com- 
prised in  the  agreement  except  as  and  when  they 
required  them  for  the  construction  of  their  railway 
and  works,  which,  in  fact,  they  were  not  at  present 
in  a  position  to  make. 

Held,  that,  tmless  the  defendant  company  had 
stated  that  they  required  certain  of  the  phimlzf  s 
lands,  the  agreement  could  not  now* be  enforod 
against  them,  the  company  having  an  option  to  aj 
what  lands  they  required ;  and  that  the  reasonaWe 
inference  to  be  drawn  from  the  agreement  wu  ^t 
the  time  within  which  such  option  was  to  be  exer- 
cised was  the  1st  of  January,  1885. 

Held,  therefore,  that  the  agreement  was  not 
enforceable  either  against  the  plaintiff  or  the  defend- 
ants, and  that  the  action  failed. — Wentxoorth  v,  Tk 
Hull  arid  North-  Western  Junction  Railicay  Co,,  CH.D. 
KEK.,  J.— 64  L.  T.  190. 

3.  Debenture-holders — First  charge — Oross  tn§c 
receipts — **  Working  expenses** — Priority — W}fe  VaUfif 
Railway  Act,  1866  (29  <t'  30  Vict,  c,  ccclvii,).  «.  H. 
19,  50,  and  53.-— The  plaintiff  on  behalf  of  himsdi 
and  all  other  the  debenture  stock  holders  of  the 
defendant  company  claimed  a  declaration  that  they 
were  entitled  to  a  first  charge  on  the  gross  traffic 
receipts  arising  imder  an  agreement  made  between 
the  defendant  company  and  the  Great  Weston 
Railway  Co.  scheduled  to  the  Wye  Valfcy 
Railway  Act,  1866,  and  confirmed  and  inade  hmd- 
ing  upon  the  companies  parties  thereto  by  sectioa 
53  of  that  statute. 

Clause  11  of  the  agreement  provided  that  thft 
interest  on  the  bonds  and  debentures  of  the  defend- 
ant company  not  exceeding  £76,600  should  be  i 
first  charge  on  the  gross  receipts,  and  should  h» 
paid  thereout  by  the  Great  Western  Railway  Co.. 
and  should  be  repaid  to  that  company  by  thd 
defendant  company  out  of  its  proportion  of  the 
divisible  receipts  from  time  to  time;  and  that  a 
case  of  any  deficiency  of  such  proportion  in  any 
half-year  the  amount  of  such  deficiency  should  he 
a  charge  on  any  moneys  payable  by  the  Oi«t 
Western  Co.  to  the  defendant  company  in  any  wh- 
sequent  half-year. 

The  defendant  company  sought  to  apply  out  of  gwj 
traffic  receipts  moneys  required  for  the  P'"'?^'*? 
discharging  certain  outgoings  which  were  absolnto^ 
necessary  in  connection  wiui  the  brandies  or  w- 
sidiary  works  of  the  defendant  company's  rawff^ 
taking.  . 

Kekewich,  J.,  decided  that  the  charge  claim«d  Of 
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the  plaintiff  was  conferred  by  the  provisions  of 
clause  11,  which  contained  a  clear  expression  of  the 
rights  of  the  debenture  stockholders ;  and  that  in 
-  the  face  of  that  charge  the  defendant  company  was 
not  entitled  to  apply  the  gross  traflBc  receipts  in 
payment  of  its  worling  expenses  so  as  to  diminish 
the  moneys  coming  to  the  debenture  stock  holders. 

On  appeal :  Held  (affirming  the  decision  of  Kcke- 
wich,  J.),  that  the  plEunti£rs  charge  heul  absolute 
priority  over  the  ^aim  made  by  the  defendant 
company. 

In  re  The  Eastern  and  Midlands  RailuHiy  Co,,  45 
Ch.  D.  367,  63  L.  T.  N.  S.  181,  604,  distin- 
guished.— FroffiU  V.  The  Wye  Valley  Railway  Co., 
C.A.— 64  li.  T.  669. 

4.  Passenger  travelling  without  payment  of  fare — 
DeTnand  of  fare — Criminal  proceedings — Regulation 
of  Railways  Act,  1889  (52  tfc  53  Vict,  c,  57),  a.  5,  sub- 
section  3.  —  A  passenger  having  been  summoned 
imder  the  Begulation  of  Bailways  Act,  1889,  s.  5, 
sub-section  3  (a),  for  travelling  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid 
payment  thereof  (the  passenger  having  travelled  in 
a  higher  class  of  carriage  than  that  for  which  he 
had  a  ticket),  the  magistrate  dismissed  the  sum- 
mons, on  the  ground  that,  the  ticket  collector 
having  demanded  the  excess  fare,  the  railway 
company  could  not  afterwards  proceed  criminally. 

Held,  that  the  decision  of  the  magistrate  was 
wrong. — Noble  v.  Killick,  Q.B.D.— 60  L.  J.  M.  C.  61. 

5.  Railways  (^Ireland)  Act,  1860  (23  tfc  24  Vict,  c. 
97),  8,  2  —  Compulsory  purchase  —  Purchase-money 
lodged  in  court — Interest — Payment  out — Annuitant — 
Consent, — ^A  railway  company  took  lands  imdor 
their  compulsory  powers  and  lodged  the  amount 
found  by  the  certificate  of  the  arbitrator  in  court 
under  section  2  of  the  Bailways  (Ireland)  Act,  1860, 
and  went  into  possession  of  the  lands.  The  com- 
pany did  not  apply  to  have  the  money  invested  or 
transferred  to  the  credit  of  the  sum  awarded  by  the 
final  award  of  the  arbitrator. 

Held,  that  the  company  were  liable  to  pay 
interest  on  the  purchase-money  from  the  date  at 
which  they  went  iato  possession  of  the  lands. 

Held,  also,  that  the  money  could  not  be  paid  out 
to  the  owner  without  the  consent  of  the  holder  of 
an  annuity  charged  thereon. — In  re  Dublin,  Wick- 
low,  and  Wexford  Railway  Co.,  Ex  parte  Jordan, 
V.c.  (Ir.)-- 27  L.  R.  Ir.  79. 

6.  Rates — Division  of  rates  into  componerit  parts — 
"  Person  interested  " — Owner  of  private  branch  rail- 
way—Regulation  of  Railways  Act,  1873  (36  &  37 
Vict,  c,  48),  s,  14. — The  owner  of  a  branch  line 
communicating  with  the  defendants*  line  collected 
goods  and  loaded  them  upon  tru9ks,  and  handed 
over  the  trucks  at  the  junction  to  the  defendants. 
The  applicant  also  received  from  the  defendants  at 
theiunction  goods  for  delivery  on  the  branch  line. 

Held,  that  the  applicant  was  entitled  to  an  order 
under  section  14  of  the  Begulation  of  Bailways 
Act,  1873,  as  a  **  pjerson  interested "  within  the 
meaning  of  that  section,  requiring  the  defendants 
to  distinguish  in  their  rate-book  how  much  of  the 
nite  was  for  each  of  the  charges  therein  specified 
which  together  constituted  the  total  rate. — Tomlin- 
9on  V.  London  and  North-Western  Railway-  Co,, 
K.  &  c.c— 63  L.  T.  86, 

7.  RaJtes — Terminal  charges — Station  accommoda- 
tion— Clerhige — Shunting — Service  incidental  to  the 
business  of  a  carrier — The  Great  Nortiiern  Railway 
o-nd  East  Lincolnshire  Railways  Acts  Amendment 
Act,  1850  (13  iSc  14  Vict,  c,  Ixi,),  s.  13.— The  statute 
13  &  14  Vict.  c.  Ixi.  provides  (section  13)  that, 
**  with  respect  to  the  conveyance  of  goods   and 


minerals,  the  said  companies  may  lawfully  demand 
and  receive  as  the  maximum  rate  of  charge  for 
the  conveyance  thereof  nlong  their  railways,  in- 
cluding the  tolls  for  the  use  of  the  railways,  and 
wagons  or  trucks,  and  locomotive  power,  and  every 
expense  incidental  to  such  conveyance,  except  a 
reasonable  sum  for  loading,  covering,  and  unload- 
ing, and  for  delivery  and  collection,  and  any  other 
services  incidental  to  the  business  or  duty  of  a 
carrier,  where  such  services,  or  any  of  them,  are  or 
is  performed  by  the  said  companies  .  .  •  any 
rates  or  sums  not  exceeding,"  &c. 

Held,  that,  on  the  true  construction  of  the  sec- 
tion, the  companies  were  entitled  to  make  charges, 
in  addition  to  the  maximum  rate,  in  respect  of 
station  accommodation  for  merchandise,  and  of 
the  share  of  the  general  expenses  of  the  station,  of 
supervision,  of  clerkage,  and  of  shunting  attribut- 
able to  the  merdian&se  traffic  as  "  services  inci- 
dental to  the  duty  or  business  of  a  carrier." — 
Sowerby  &  Co,  v.  Great  Northern  Railway  Co,,  CA. — 
60  L.  J.  Q.  B.  467. 

8.  Receiver — Unpaid  capital  —  Execution — Com" 
panics  Clauses  Act,  1845  {Si&9  l^d,  c,  16),  s,  S6- Rail- 
way Companies  Act,  1867  (30  &  31  Vict,  c.  127),  s,  4. 
— The  appointment  of  a  receiver  of  the  undertaking 
of  a  railway  company  under  section  4  of  the  Bail- 
way  Companies  Act,  1867,  does  not  affect  the  right 
of  a  judgment  creditor  to  issue  execution  agauist- 
unpaid  capital  imder  section  36  of  the  Companies- 
Glauses  Act,  1845. 

Unpaid  capital  is  not  receivable  by  a  receiver 
appointed  under  section  4  of  the  Bailway  Com- 
panies Act,  1867. 

E.  H.  was  appointed  receiver  and  manager  of  the 
West  Lancashire  Bailway  Co.  He  held  shares  in; 
the  company,  which  purported  to  be  fully  paid  up> 
but  whidi  had  in  fact  been  issued  at  a  mscooAf 
and  on  which  it  was  alleged  that  moneys  stilt 
remained  due.  The  Bock  Life  Assurance  Co.  held 
debenture  stock  of  the  railway  company  on  which 
interest  was  in  arrear.  The  suing  officer  of  the 
insurance  company,  having  recovered  judgment  in 
respect  of  the  arrears,  gave  notice  of  an  application 
to  the  Queen's  Bench  Division,  under  section  36  of 
the  Companies  Clauses  Act,  1845,  for  leave  te  issue 
execution  against  E.  H.  to  the  extent  of  the  moneys 
remaining  due  in  respect  of  his  shares.  The  rail- 
way company  thereupon  moved  to  commit  him  for 
contempt  of  court  in  instituting  proceedings  against 
the  receiver  without  the  leave  of  the  court  for  the 
purpose  of  obtaining  moneys  alleged  to  be  receivable 
by  him  in  his  capacity  of  receiver. 

Held,  that  the  respondent  was  within  his  rights,, 
and  that  the  motion  must  be  dismissed  with  costs. — 
In  re  West  Lancashire  Railway  Co,,  CH.D.  8TI.,  J. — 
63  L.  T.  56. 

9.  Receiver  and  manager — Application  of  moneys 
in  hands  of  receiver — **  Working  expenses  and  proper 
outgoings  " — Railway  Companies  Act,  1867  (30  cfc  31 
Vict,  c.  127),  ss,  4,  23. — When  a  receiver  of  the 
undertaking  of  a  railway  company  has  been  ap- 
pointed ia  pursuance  of  section  4  of  the  Bailway 
Companies  Act,  1867,  the  moneys  received  by  him 
must  be  applied  first  in  providing  for  the  **  working 
expenses  "  of  the  railway,  even  if  by  the  company's 
special  Act  a  fixed  dividend  on  shares  and  the 
interest  on  debentures  forming  the  capital  raised 
for  a  particular  undertaking  of  the  company  are 
charged  on  the  gross  receipts  of  that  undertakmg. 

When  a  railway  company  has  purchased  rolling 
stock  on  the  terms  of  paying  for  it  by  a  series  of 
instalmente  at  fixed  times,  the  stock  not  becoming 
the  property  of  the  company  until  the  complete 
payment  of  all  the  instalments,  and  the  vendor 
51 
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liaving  the  right  to  seize  the  stock  on  default  in 
payment  of  any  one  instalment,  the  **  working 
■expenses'*  include  such  instalments  as  they  become 
due,  and  also  overdae  instalments. 

By  virtue  of  a  special  Act  of  a  company  a  certain 
loop  line  was  constituted  a  **  separate  undertaking '' 
-and  the  capital  raised  for  the  purpose  of  construct- 
ing the  loop  line  was  constituted  **  separate  capital." 
A  receiver  having  been  appointed  under  section  4 
of  the  Bail  way  Companies  Act,  1867, 

Held  (by  Kay,  J.,  and  the  Court  of  Appeal),  upon 
the  construction  of  the  special  Act  as  a  whole,  that 
the  dividend  upon,  and  interest  in  respect  of,  the 
separate  capital  were  not  "working  expenses"  or 
"proper  outgoings"  within  the  meaning  of 
section  4  and  were  to  be  postponed  to  working 
expenses. — In  re  Eastern  and  Midlands  Railway  Co,, 
C.A.— 45  Ch.  D.  367  ;  63  L.  T.  604. 

10.  Statutory  powers — Subway  under  Metropolitan 
street — Power  to  construct  necessary  works  within  lines 
of  deviation — Permanent  interference  with  foot  or 
carriage  uHiy  prohibited — Erection  of  station  beyond 
fixed  general  line  of  buildings — Construction  of  general 
and  special  Acts — Metropolis  Management  Amendment 
Ad,  1862  (25  &  26  Vict,  c,  102),  s.  15— City  of  Lon- 
don and  Southwark  Subway  {Kennington  Extension^ 
<&c.)  Act,  1887  (50  &  51  Vict,  c,  cv.),  ss,  4,  25,  and 
27. — A  railway  company  were  empowered  by  their 
special  Act,  ])as8ed  in  1887,  to  construct  in  the 
metropolis,  within  limits  of  deviation  shown  on 
deposited  plans,  a  subway  with  all  necessary  works 
and  conveniences,  and  to  acquire  specified  lands 
compulsorily  for  the  purpose,  and  were  prohibited 
from  maldng  any  approach  to  the  subway  in  such  a 
manner  as  to  interfere  after  the  completion  thereof 
with  the  carriage  or  footway  of  any  street. 

Held,  on  case  stated,  that,  notwithstanding  the 
75th  section  of  the  Metropolis  Management 
Amendment  Act,  1862,  the  Act  empowered  the 
company  to  erect,  on  land  compulsorily  acquired 
within  the  limits  of  deviation,  a  station  beyond  the 
general  line  of  buildings  of  a  street  as  fixed  by  the 
superintending  architect  of  the  London  County 
Council. — Tlie  City  and  South  London  Railway  Co, 
V.  The  London  County  Council,  Q.B.D.— [1891]  2 
Q.  B.  513 ;  60  L.  JT.  M.  C.  99. 

1 1 .  Undue  preference — Effect  of  competition — *  *  Ne- 
cessity of  lower  charge  for  securing  in  the  interests  of  the 
public  the  traffic  in  respect  of  which  it  is  made  " — Rail- 
way and  Canal  Traffic  4^,1854  (17  &  18  Vict,  c,  31),  s. 
2— Railway  and  Canal  Traffic  Act,  1888  (51  <fc  52 
Vict,  c,  25),  ss,  7,  27. — By  the  Eailway  and  Canal 

Traffic  Act,  1888,  s.  27,  sub-section  1 :  **  Whenever 
it  is  shown  that  any  railway  company  charge  one 
trader  or  class  of  traders  or  the  traders  in  any 
district  lower  toUs,  rates,  or  charges  for  the  same  or 
similar  merchandise,  or  lower  tolls,  rates,  or  charges 
.  for  the  same  or  similar  services  than  they  charge 
to  other  traders  or  classes  of  traders  or  the  traders 
in  another  district,  or  make  any  difference  in  treat- 
ment in  respect  of  any  such  trader  or  traders,  the 
burden  of  proving  that  such  lower  charge  or 
difference  in  treatment  does  not  amount  to  an 
undue  preference  shall  lie  on  the  company."  By 
sub-section  2 :  "In  deciding  whether  a  lower 
charge  or  difference  in  treatment  does  or  does  not 
amount  to  an  undue  preference,  the  court  having 
jurisdiction  in  the  matter  or  the  commissioners,  as 
the  case  may  be,  may,  so  far  as  they  think  reason- 
able, in  addition  to  any  other  considerations 
affecting  the  case,  take  into  consideration  whether 
such  lower  charge  or  difference  in  treatment  is 
necessary  for  the  purpose  of  securing,  in  the  in- 
terests of  the  public,  the  traffic  in  respect  of  which 


it  is  made,  and  whether  the  inequality  camiot  be 
removed  without  unduly  reducing  the  ratea  charged 
to  the  complainant :  Provided  that  no  railway 
company  shall  make,  nor  shall  the  court  or  tiie 
commissioners  sanction,  any  difference  in  the  tolls, 
rates,  or  charges  made  for,  or  any  difference  in  the 
treatment  of  home  and  foreign  merchaadiae  in 
respect  of  the  same  or  similar  services." 

On  a  complaint  by  an  association  of  traders  in 
grain  and  flour  at  Liverpool  against  the  London 
and  North-Western  Railway  Co.  for  undue  prefer- 
ence in  respect  of  the  lower  rates  charged  by  them 
for  the  carriage  of  these  goods  from  Caraiff  to 
Birmingham  as  compared  with  those  char^  for 
the  carriage  of  them  from  Liverpool  to  Birming- 
ham, a  shorter  distance,  it  appeared  that  the  trade 
of  the  applicants  had  suffered  through  the  competi- 
tion in  the  Birmingham  market  of  grain  and  flour 
from  the  Bristol  Channel  and  Severn  ports,  bat 
that  only  a  very  small  quantity  was  carried 
by  the  respondents  from  Cardiff  to  Birmingham. 
Two  other  railways  competed  with  the  respondents 
between  Cardiff  and  Birmingham,  and  the  lower 
rates  complained  of  had  been  fixed  with  a  view  to 
competition  by  the  respondents  with  the  rates 
charged  by  other  railways  from  ports  in  the  Serem 
to  wiuch  grain  and  flour  were  brought  by  sea, 
and  which  were  nearer  to  Birmingham  than  Car- 
diff. 

Held,  that  the  facts  showed  an  undue  perferenoe 
by  the  respondents. 

Semble,  that  the  effect  of  section  27  of  the  Bail- 
way  and  Canal  Traffic  Act,  1888,  is  not  to  limit  the 
court  in  dealing  with  questions  of  alleged  nndne 
preference  to  the  consideration  whether  or  not  the 
lower  charge  is  necessary  in  the  interests  of  the 
public. — Liverpool  C<)m  Trade  Association  v.  Zowioir 
and  North-Western  Railway  Co.,  R.  &  C.C.— [1891] 
1  Q.  B.  120 ;  60  L.  J.  Q.  B.  76 ;  63  L.  T.  564. 

12.  Undue  preference — Grouping  rates — ReasonaUr 
distances — Railway  and  Can4il  Traffic  Ad^  188^ 
(51  ifc  52  Vict,  c.  25)  s,  29. —Certain  woAs 
belonging  to  the  applicants  were  situated  at  a 
point  on  the  line  of  the  Fumess  Bail  way  Co.  at  a  dis- 
tance of  eighteen  miles  from  the  junction  of  tiie 
line  of  that  company  with  the  line  of  the  London 
and  North- Western  Hail  way  Co.,  and  otha 
works  of  the  district  were  situated  thirty-ei^t 
miles  from  that  junction,  lion  ore  and  coke  were 
obtained  from  the  same  sources  in  all  these  worlo. 
which  also  made>  the  same  description  of  pig-iron 
and  sent  it  to  the  same  markets.  The  rulway 
companies,  as  a  means  of  fixing  the  rates,  grouped 
aU  these  works  together  and  charged  them  a 
uniform  rate  of  carriage,  except  that  the  appUcants 
were  charged  0k,  the  rate  of  sixpence  per  ton  I«s 
for  coke  than  the  other  works, 

Held,  that,  so  far  as  the  rate  for  coke  was  con- 
cerned, the  railway  companies  had  made  sufficient 
allowance  for  the  difference  in  distance  between  the 
works  ;  but  as  regards  the  iron  ore  rates  the  places 
grouped  together  were  at  such  distances  apart  as  to 
create  an  imdue  preference. — Ti^  North  Lonsdale 
Iron  and  Steel  Co,  v.  Fumess  Railway  Co.,  B.  &  c,r. 
—60  L.  J.  Q.  B.  419 ;  64  L.  T.  122. 

13.  Undue  preference— Rates— Parcels  drlit^^- 
Forwarding  agents  ^Carriers —Raiiuw/  aud  (hml 
Traffic  Act,  1854  (17  <fe  18  Vid,  c,  31),  s,  2.— A  railway 
company  undertook  to  deliver  pazisels  addressed  to 
F.,  a  canier^  who,  upon  receiving  thorn,  d*^'"^^'^ 
them  to  his  customers.  Several  parcels  addressed 
to  F.  were  delivered  to  C,  who  acted  as  agent  of 
the  railway  company,  and  who  sent  them  c^rect  to 
F.'s  customers.      C.   was  a  carrier   on   his  own 
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acoount,  besides  being  agent  fpr  tbe  railway  com- 
pany. The  railway  company  charged  F.  full  rates, 
but  they  kept  a  **  favoured  list,"  the  persons 
appearing  on  it  being  charged  lower  rates.  C. 
deuvered  the  parcels  to  F.*8  customers  at  the  lower 
rates,  but  as  between  C.  and  the  railway  company 
it  was  understood  that  if  he  did  so  in  the  course  of 
his  employment  as  agent,  he  must  pay  the  differ- 
ence to  the  railway  company. 

Held,  that  as  between  F.'s  customers  and  him- 
self the  nulwav  company  were  delivering  to  the 
customers  at  a  lower  rate  thau  they  charged  to  F., 
and  that  this  was  an  undue  preference. — Ford  rfr  Co, 
V.  London  and  South- Western  Railway  Co,^  R.  &  C.C. 
—60  L.  J.  Q.  B.  130;  63  L.  T.  841. 

See  also  Buildino  Contract  ;  Interest,  2 ; 
liAND  Tax;  NEaLiGENCE,  1,  6,  7;  Poor  Bate, 
2,3. 

BECEIVER. — See  Landlord  and  Tenant  (Ire- 
ulnd),  3;  Practice,  49 ;  Practice  (Ireland),  12, 
13 ;  Bailway,  8,  9 ;  Vendor  and  Purchaser,  7. 

RECOGNIZANCE.— See  Crown. 

RESTITUTION  of  CONJUGAL  BIGHTS.— See 
Divorce,  21,  22. 

RESTBAINT  of  TBADE  :— 

1.  Validity  —  Covenant  —  Construction.  — Agree- 
ments in  restraint  of  trade  are  to  be  construed 
according  to  the  principles  of  construction  applic- 
able to  all  other  agreements,  and  are  not  to  be 
approached  with  any  prima  facie  presumption 
against  their  validity. 

Leather  Cloth  Co.  v.  Loreont,  18  W.  E.  572,  L.  B. 
9  Eq.  345,  discussed. 

The  test  in  each  case  of  the  validity  or  invalidity 
of  an  agreement  in  restraint  of  trade  is  whether,  on 
the  true  construction  of  the  agreement,  the  restraint 
IB  or  is  not,  having  regard  to  the  nature  of  the  busi- 
ness and  the  character  of  the  employment,  greater 
than  is  reasonably  required  for  the  protection  of 
the  employer. — Mills  v.  Dunham,  C.A.  289 — [1891] 
1  Ch.  576  ;  60  L.  J.  Ch.  362 ;  64  L.  T.  712. 

2.  Validity — Consideration — Illegality. — The  mem- 
bers of  an  association  agreed  not  to  sell  mineral 
waters  below  a  certain  price,  or  below  such  other 
higher  price  as  the  committee  might  from  time  to 
time  direct.  The  agreement  was  to  last  for  ten 
years,  and  a  penalty  was  provided  for  breach  of  its 
provisions. 

Held,  that  the  agreement  was  in  restraint  of  trade, 
and  was  not  enforceable. — Urmston  v.  Whitelegg 
Brothers,  Q.B.D.—  63  L.  T.  455. 

3.  Validity — Beasonahlt  limits — Limit  of  space. — 
By  agreement  made  the  6th  of  June,  1885,  by  D.  & 
Co.,  of  London,  foreign  carriers  (IJiereinafter  re- 
fetred  to  as  *'  employers  "),  of  the  one  part,  and  L. 
of  the  other  part,  the  employers  aflreea  to  engage 
Xj.  as  their  clerk  on  certain  conditions,  which  L. 
agreed  to  observe  and  perform.  And  the  agreement 
contained  the  following  covenant : — "  The  said  L. 
agrees  that  he  will  not  within  twelve  calendar 
months  after  the  termination  of  this  agreement, 
from  whatever  cause,  carry  on  or  be  engaged  in,  or 
interested,  directly  or  indirectly,  in  the  cities  of 
London,  Birmingham,  Liverpool,  England,  and 
New  York,  United  States,  or  within  fifty  miles 
thereof  of  each  of  the  above-named  places,  either 
as  principal,  clerk,  agent,  or  otherwise,  in  any  busi- 
ness similar  te  the  business  now  or  hereafter  to  be 
carried  on  by  employers.**  On  the  21st  of  February, 
1891,  the  defendant  gave  the  plaintifEis  a  month's 
notice  te  terminate  the  engagement,  and  on  leavine 
the  plaintiffj  he  entered  into  the  service  of  a  rival 


firm  in  London,  and,  as  the  plaintiffs  alleged,  solicited 
the  custom  of  the  customers  of  the  plaintiffs.  The 
plaintiffs  had  not  any  trade  with  Birmingham,  but 
a  considerable  business  with  the  other  places  men- 
tioned in  the  agreement.  This  was  a  motion  on  the 
part  of  the  plaintiffs  asking,  in  the  terms  of  the 
covenant  (omitting  the  words  *'  or  hereafter**  near 
the  end),  that  the  defendant  might  be  restrained  by 
injunction  from  committing  a  breach  of  the  agree- 
ment. 

Held,  that  the  limit  of  time  was  reasonable ;  also 
that  of  space,  with  the  exception  of  Birmingham, 
with  which  place  the  plaintiffs  appeared  to  have  no 
connection ;  that  the  words  **  principal,  clerk,  agent, 
or  otherwise  **  in  the  agreement  were  not  too  wide ; 
that  the  words  "now  or  hereafter**  in  the  agree- 
ment were  not  reasonable  ;  and  that  the  court  could 
separate  the  different  parts  of  the  covenant,  holding 
part  good  and  part  baid. 

Injunction  therefore  granted  in  terms  of  the 
notice  of  motion,  omitting  the  word  "Birming- 
ham,** and  adding  the  words  **  during  the  employ- 
ment of  the  defendant  by  the  plaintiffs. — Davies, 
Turner,  tfc  Co.  v.  Lowen,  CH.D.  KEK.,  J.— ^  L.  T. 
655. 

BEVEXUE  :— 

Bodies  CoRPoaATE  and  Unixcorporate— 
1.  Exemption — Property  appropriated  and  applied 
for  the  promotion  of  science — Customs  and  Inland 
Revenue  Act,  1885  (48  &  49  Vict.  c.  51),  s.  11,  suh- 
section  3. — The  property  of  the  Institution  of  Civil 
Engineers,  being  legally  appropriated  and  applied 
for  the  promotion  of  the  "science**  of  ctvil! 
engineering,  comes  within  the  exemption  under 
sub-section  3  of  section  11  of  the  Customs  andl 
Inland  Bevenue  Act,  1885,  and  is  consequently  not 
liable  to  the  duty  imposed  by  that  section. 

Decision  of  the  Court  of  Appeal  (36  W.  E.  598> 
20  Q.  B.  D.  621)  aflfirmed  (Lord  Halsbury,  L.C.. 
dissenting). — Commissioners  of  Inland  Revenue  v.. 
Forrest,  h.l^(e.)  33—15  App.  Cas.  334 ;  60  L.  J.  Q.. 


B.  281 ;  63  L. 


36. 


Excise— 

2.  Spirits — Illicit  distillation — Spirits  found  in 
house — 1  &  2  Will.  4,  c.  65,  s.  17. — To  constitute  an 
offence  imder  1  &  2  Will.  4,  c.  55,  s.  17,  the  house 
or  place  where  illicit  spirits  are  found  must  be  one 
in  which  illicit  distillation  was  intended  to  be,  and 
was  being,  or  had  been,  carried  on. — Doherty  v» 
M*Clellandy  EX.D.  (Ir.)— 28  L.  B.  Ir.  168. 

Income  Tax— 

3.  Deductions  —  Brewers  acting  as  hankers  and 
money-lenders  for  their  customers — Losses  or  bad  debts 
in  the  money'lending  branch — Deduction  of  such  losses 
from  profits  of  the  hrewerv  business — 5  tfc  6  Vict.  c.  35, 
s.  100,  Schedule  D, — A  firm  of  brewers  carried  on, 
in  connection  with  their  brewery  business,  a  branch 
business  of  banking  and  money-lending  confined 
to  the  customers  of  the  firm,  which  they  were- 
entitled  to  do  under  their  memorandum  of  associa- 
tion. They  advanced  money  by  way  of  loan  or 
advance  to  their  customers,  upon  various  classes  of 
security,  such  as  deposit  of  deeds,  mortgage,  and 

Sromissory  notes.  They  received  money  on 
eposit  from  their  customers,  and  acted  generally 
as  bankers  for  such  customers,  but  in  no  case  was 
any  loan  or  advance  made  by  way  of  permanent 
investment.  Losses  in  the  nature  of  oad  debts 
having  been  incurred  in  the  banking  and  money- 
lending  branch  of  the  business, 

Held,  that  the  banking  or  money-lending  branch 
was  an  adjunct  to  the  brewery  business,  only  one 
business  being  carried  on ;  that  the  loans  were  not 
capital    invested;     and    that   the   brewers    were 
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entitled  to  deduct  the  losses  in  the  mcmi 
branch  from  their  gains  in  the  brewery  branch  in 
making  their  return  for  income  tax. — Reid^s  Brewery 
Co,  V.  Male,  Q.B.D.  459— [1891]  2  a  B.  1 ;  60  L.  J. 
a  B.  340;  64  L.  T.  294. 

4.  Deductions — Gasworks  helonginy  to  municipal 
corporation— Profit  on  trade  with  private  customers — 
Deductions — Expenditure  incurred  in  lighting  streets — 
Incxnne  Tax  Act,  1842  (5  <fe  6  Vict,  c.  35),  s.  100, 
Schedule  /?,  Cases  L  and  IL — The  corporation  of 
a  borough  were  empowered  by  Act  of  Parliament 
to  erect  gasworks  and  light  the  streets  without 
contracting  for  the  purchase  of  ^as ;  and  they  were 
further  empowered,  after  sufficiently  lighting  the 
streets,  to  supply  gas  to  any  persons  who  should  be 
willing  to  pay  for  it. 

Held,  that,  in  estimating  the  profits  of  their 
trade  with  their  private  customers,  for  the  purpose 
of  assessment  to  the  income  tax,  they  were  not 
entitled  to  deduct  the  amount  expended  in  ^e 
public  lighting  of  the  streets. — Dillon  v.  Corporation 
of  Haverfordwest,  Q.B.D.  478— [1891]  1  Q.  B.  575 ; 
•  60  L.  J.  Q.  B.  477  ;  64  L.  T.  202. 

o.  Deductions — Offices  of  master  and  mistress  of 
naiional  school — Money  necessarily  expended  in  per- 
formance of  duties  of  office — Expense  of  keeping 
servant— Income  Tax  Act,  1853  (16  <fc  17  Vict,  c.  34), 
s.  51,  Schedule  F. — The  respondent  and  his  wife 
were  the  master  and  mistress  of  a  national  school, 
and  received  a  joint  salary  for  their  services.  An 
assessment  to  the  income  tax  was  made  upon  the 
respondent  under  Schedule  E.  He  claimed  to 
deduct  a  sum  in  respect  of  expenses  necessarily 
incurred  by  him  in  keeping  a  servant,  in  order  that 
his  wife  might  be  able  to  perform  her  duties  as 
schoolmistress. 

Held,  that  such  deduction  could  not  be  allowed, — 
Bowers  v.  Harding,  Q.B.D.  558— [1^91]  1  Q.  B.  560; 
60  L.  J.  Q.  B.  474 ;  64  L.  T.  201. 

6.  Exemption — Bursar  of  college — Salary  as  hursar 
— Exemption  from  income  tax  in  respect  of  such 
salary— Income  Tax  Act,  1842  (5  <(r  6  Vict,  c.  35),  s, 
146,  Schedule  E, — The  principal  bursar  of  St.  John 
Baptist  College,  Oxf ora,  claimed  to  be  exempt  from 
income  tax  on  his  salary  of  £450  a  year  which  he 
received  as  such  bursar,  on  the  ground  that,  though 
not  actually  a  member  of  the  corporation  of  t^e 
college,  his  salary  is  **  by  statute ''  a  charge  upon 
the  revenues  of  the  corporation,  and  is  thereiore 
equally  exempt  from  direct  taxation.  The  principal 
bursar  in  an  officer  appointed  for  five  years  by  the 
president  and  fellows,  who  are  members  of  the 
foundation,  and  he  is,  by  the  statutes  of  the  coUege, 
one  of  the  necessary  officers  of  the  college. 

Held,  that,  as  he  was  not  one  of  the  body  who 
constitute  the  college,  but  merely  an  officer 
appointed  by  the  president  and  fellows,  he  was  not 
entitied  to  the  exemption  claimed,  but  was  liable 
to  be  assessed  for  income  tax,  under  Schedule  E  of 
section  146  of  5  &  6  Vict.  c.  35,  upon  the  salary 
which  he  received  as  bursar. — Langton  v.  Glasson, 
Q.B.D.  476— [1891]  1  Q.  B.  567;  60  L.  J.  Q.  B. 
356;  65  L.  T.  159. 

7.  Exemption — Hospital — Hospital  supported  sub- 
staniially  by  charitable  funds  —  Exemption  from 
inhabited  house  duty — 5  &  6  Vict,  c,  35,  Schedule  A — 
48  Geo,  3,  c.  55,  Schedule  B  {Exemptions),  case  4. — A 
lunatic  hospital  had  been  carried  on  upon  its 
present  site  for  thirty  years;  it  was  a  buildiag 
provided  for  the  reception  and  relief  of  lunatics 
who  are  not  paupers,  for  whose  maintenance  and 
medical  attendance  sums  from  10s.  to  40s.  a  week 
are  paid ;  it  was  founded  and  built  with  charitable 


donations,  and  managed  by  persons  who  derive  nu 
pecuniary  benefit  therefrom,  but  who  assist  it  by 
their  subscriptions.  The  annnal  reports  showed 
that  the  hospital  is  substantially  supported  by 
funds  derived  from  charitable  sources,  and  the  red 
property  on  which  the  hospital  is  carried  on  is 
vested  in  trustees  upon  trust  to  be  used  as  a  lunatic 
hospital. 

Held,  that,  as  the  hospital  was  substantially  | 
supported  from  charitable  sources,  it  came  within 
the  exemption  in  rule  6  of  Schedule  A  of  the 
Income  Tax  Act,  and  was  not  liable  to  be  assessed 
to  income  tax  under  that  schedule ;  also,  that  it 
was  not  liable  to  inhabited  house  duty,  as  it  came 
within  the  exemption  of  case  4,  Schedule  B,  of  4$ 
Oreo,  3,  c.  55,  as  biBing  a  **  hospital  provided  for  the 
reception  or  relief  of  poor  persons." 

Needham  v.  Bowers,  37  W.  R.  125,  21  Q.  B.  D. 
436,  distinguished.  —  Caw^  v.  Committee  of  the 
LurMtic  Hospital,  Nottingham,  Q.B.l>.  461— [1891]  1 
Q.  B.  585 ;  60  L.  J.  Q.  B.  485 ;  65  L.  T.  155. 

8.  Profits  —  Company  in  the  United  Kingdom- 
Branch  establishments  abroad — Profits  earned  abrvad 
not  remitted  to  the  United  Kingdmn — 5  it-  6  Vid,  r. 
35,  «.  100—16  tfe  17  Vict.  c.  34,  «.  2.  Schedule  D.~ 
The  appellants  were  a  banking  company  registoed 
under  the  Joint-Stock  Companies  Acts,  having 
their  head  office  in  London  and  branches  in  Mexico. 
The  directors  in  London  exercised  the  genenl 
control  and  management  of  the  business  in  London 
and  abroad.  The  dividends  were  paid  in  London, 
where  the  directors  and  shareholders  met  A 
portion  of  the  profits  earned  in  Mexico  not  hsTing 
been  remitted  to  England, 

Held  (affirming  the  judgment  of  the  Qneen's 
Bench  Division),  that,  as  the  business  carried  on 
by  the  appellants  in  London  and  Mexico  was  one 
business,  mcome  tax  was  payable  upon  the  profits 
of  the  business,  though  not  actualfy  received  in 
England. 

Colquhoun  v.  Brooks,  38  W.  B.  289,  14  App.  Oas. 
493,  distinguished. — Lomion  Bank  of  Mexico  awi 
South  America  v.  Apthorpe,  c.A.  564— [1891]  2Q.B. 
378. 

Legacy  Duty— 

9.  Direction  to  carry  on  business — Annual  'sum  to 
be  paid  to  trustees  and  a  beneficiary y  if  and  so  long  (u 
they  carry  on  the  business — Legacy  Duty  Ad,  1^5 
(8  <fe  9  Vict,  c.  76),  s,  4. — A  testator  devised  his 
business  to  his  executors  and  trustees,  upon  trost  to 
carry  on  the  business  in  conjunction  with  a  son  of 
the  testator,  and  directed  that  each  of  the  cxecnton 
and  trustees  whilst  carrying  on  the  btisiness,  and 
that  the  son  whilst  managing  the  business  in  con- 
junction with  them,  should  receive  specified  annnal 
sums  out  of  the  profits  of  the  business. 

Held,  that  these  annual  sums  were  legacies,  and 
liable  to  legacy  duty. 

In  re  Pooley,  37  W.  B.  17,  40  Ch.  D.  1,  discosaed. 

Decision  of  North,  J.  (39  W.  R.  233),  affinned.— 
In  re  Thorley,  Tlwrley  v.  Massam,  C.A.  565— [1891] 
2  Ch.  613;  60  L.  J.  Ch.  537 ;  64  L.  T.  515. 

Pjiobate  Duty — 

10.  Partnership  —  Local  situation  of  business  i"» 
England  or  India, — In  an  action  for  probate  dnty 
it  appeared  that  the  deceased  had  been  a  member  of 
a  partnership  firm.  By  the  artides  of  partnership 
it  was  provided  that  the  business  should  be  the 
carrying  on  and  working  of  certain  silks  and  indigo 
concerns,  and  zemindaries  for  the  production  or 
manufacture  or  working  of  indigo  and  silk  and 
other  produce,  and  for  the  sale  in  Calcutta  or  ship- 
ment lor  realization  in  Europe  of  such  prodoce. 
The  articles  further  provided  that  the  entire  boa- 


We^ly  Scpartcr.  OeC  17,  ISBL] 

11^7  Betemae. 


DIGEST. 


iI^ijNf  Rvk*, 


19;) 


neas  of  tbe  firm  in  India  should  be  carried  on  bj 
certain  innniigiTig  agents  who  were  required  to  be 
partners*  who  were  aione  entitled  to  nse  the  name 
of   the    firm,  to  keep  the  books,  and  prepare  the 
balance-sheets,  and  who  were  also  empowered  (but 
snbjec^  to  the  opinion  of  the  committee  hereinafter 
mentioned)  to  determine  what  branches  of  business 
should  be  undertaken.    A  committee  of  the  part- 
ners in  £ngland  was  appointed  to  advise  with  the 
agents,     both    in    London    and  Calcutta,    on    all 
matters  affecting  the  interest  of  the  partnership, 
.and,  snbject  to  the  approval  of  a  genial  meeting 
of  the  partners,  to  decide  all  matters  affecting  the 
partnership.     It  was  further  provided  that,  on  the 
death  of  any  partner,  his  representatives  should  not 
become  partners  in  respect  of  his  shares,  but  that 
the  interest  of  the  deceased  partner  should  cease 
from  the  30th  of  September  next  after  his  decease, 
with  power  for  the  representatives  to  sell  the  share 
within  a  stipulated  period,  or  else  to  receive  its  fair 
value.     A  firm  in  London  were  declared  to  be  the 
agents  of  the  partnership  in  Europe,  to  whom  the 
produce  of  the  firm  was  to  be  consigned  and  the  pro- 
ceeds of  the  sales  in  India  were  to  be  remitted.   The 
London  agents  were  to  make  the  advances  necessary 
for  carr3ring  on  the  business,  and  held  a  mortgage 
over  the  assets  which  were  vested  in  trustees  resi- 
dent in  the  United  Kingdom.   The  estates  cultivated 
by  the  firm  were  situate  in  India,  and  the  business 
properly  so  odlcd  was  entirely  carried  on  there. 
There  were  sixteen  partners,  all  but  two  of  whom 
resided  in  the  United  Kingdom. 
Held    (reversing  the  decision   of    the  Court  of 
.   -Session,    16  ^Court  Sess.    Cas.,   4th  series  (Rettie), 
959),  that  the  share  or  interest  of  the  deceased  in 
the  partnership  was  not  property  situated  in  the 
United  Kingdom,  and  was  therefore  not  liable  to 
-    probate  duty. — Laidlay  v.  Lord  Advocate^  h.l.  (sc.) 
—15  App.  Cas.  468. 
Stamp — 
11.  Settlement — **  Definite  and  certain  amount  of 
stock  " — Contingent     reversionary     interest     detticd — 
Stock  vested  in  trustees  with  power  to  vary  investments 
—Stamp  Act,    187U   (33    tfc   34    Vict.   c.    97),    «.    3, 
schedule,  **  Settlement" — By  a  marriage  settlement 
the  settlor's  reversionary  and  contingent  interests 
in  divers  specified  sums  of  stock  vested  in  trustees, 
with  powers  of    varying    the    investments,    were 
settled. 
Held,  that  the  settlement  was  an  "  instrument 
'    «     .     .     whereby     ...     a  definite  and  certain 
'    amount  of  stock    ...    is  settled  or  agreed  to  be 
•settled  "  within  the  definition  of  the  word  *'  settle- 
ment" in  the  schedule  to  the  Stamp  Act,  1870,  and 
that  it  accordingly  required  an  ad  valorem  stamp  of 
58.  for  every  £100,  as  provided  by  that  schedule. — 
Onsloxa  v.  Commissioners  of  Inland  Reuen  tie,  c.  A.  373 
—[1891]  1  Q.  B.  239 ;  60  L.  J.  Q.  B.  138 ;  64  L.  T. 
211. 

SuccEssiox  Duty — 

12.  Vendor  and  purchaser — Sale  of  expedancy  in 
real  estate — **  Free  from  incumbrances  '* — Sncntitsion 
Duty  Art,  1853  (16  A  17  Vid.  c.  51),  s.  42.— The 
heir  presumptive  of  an  owner  in  fee  simple  of  real 
estate  contracted  to  sell  his  cxjiectancy  **  free  from 
incumbrances."  The  contract  contained  no  express 
stipulation  as  to  the  succesf^ion  duty  to  become 
payable  in  respect  of  the  vendor's  succession. 

Held,  as  between  the  vendor  and  the  purchaser, 
that  the  purchaser  was  liable  to  bear  such  succes- 
sion duty. 

C(M,pfr  Y.  Tre'rhy,  8  W.  E.  29^),  28  Beav.  194, 
approved. — In  re  Lanyhaiai  Cfrfdracif.{:,JL*  l-Vi — 
<)OL.J.  Ch.110. 

See  also  LA2n>  Tax;  Pawstbboxsb. 
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r  2 — See  PuAiTiOK,  71 
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Ord  38,  r  8— Hcjo  PRA(rricK,  1 
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SALE  of  FOOD  and  DRUGS  ACTS.— See  cases  under 
Adulteration. 

SALE  of  GOODS  :— 

Stoppage  in  transitu — Duration  of  right  of  unpaid 
veyjrfor.-— Where  goods  are  delivered  to  a  carrier  to 
be  carried  to  a  destination  indicated  at  the  time  of 
sale,  it  is  immaterial  whether  the  carrier  is  or  is  not 
thereby  constituted  an  agent  of  the  purchaser  for 
the  purpose  of  passing  the  property  to  hiui. 

The  transit na  lasts  until  the  destination  is  reached. 
— Lyons  v.  ]Inffnnn<f,  r.c.  390 — lb  App.  Gas.  391 ; 
59  L.  J.  P.  C."  79  ;  03  L.  T.  293. 

SALVAGE.— See  Ship,  36,  37,  38. 

SCHOOL.— See  Negligence,  8. 

SCHOOL  BOARD  :— 

Member — Imprisonment  for  ^^  crime  ^^ — Conviction 
by  court  of  summary  jurisdiction — Elementary  Educa^ 
tion  Act,  1870  (33  &  34  Vict.  c.  7o),  Schedule  IL, 
Part  /.,  r.  14 — Criminal  Laiu  and  Procedure  {Ireland) 
Act,  1887  (50  (€:  51  Vict,  c.  20).— The  plaintiff,  who 
was  a  member  of  a  school  board,  was  punished  by 
imprisonment  under  the  Criminal  Law  and  Pro- 
cedure (L-eland)  Act,  1887,  for  "  taking  part  in  a 
criminal  conspiracy  to  interfere  with  the  administra- 
tion of  the  law." 

Held,  that  the  offence  for  which  he  had  been 
punished  was  a  ** crime"  within  the  meaning  of 
rule  14  of  Schedule  II.,  Part  L,  of  the  Elementary 
Education  Act,  1870,  and  that,  in  consequence,  he 
ceased  to  be  a  member  of  the  school  board,  and  his 
office  had  become  vacant. — Conyheare  v.  London 
School  Board,  Q.B.b.  288— [1891]  1  Q.  B.  118;  60 
L.  J.  Q.  B.  44;  63  L.  T.  651. 

SCOTCH  ARRESTMENT.— See  Conflict  OF  Laws,  1. 

SCOTCH  LAW  :— 

1.  Arhiiration  —  Reduction  of  decree  arbitral — 
Jurisdiction  of  arbitrator — Scotch  Act  of  Regulation, 
1695,  B,  25 — Constructive  corruption  of  arbitrator, — 
The  Act  of  Reg^dation  of  1695,  which  provides  that 
*'  for  the  cutting  off  of  groundless  processes  in  time 
coming  the  lords  of  session  sustain  no  reduction  of 
any  decreet  arbitral  pronoimced  on  a  prescribed  sub- 
mission upon  any  cause  or  reason  whatsoever  unless 
that  of  corruption,  bribery,  or  falsehood  to  be  alleged 
against  the  judges  arbitrators  "  was  intended  to 
put  an  end  to  the  practice  which  had  previously 
obtained  of  reviewing  awcu*ds .  upon  the  merits,  but 
not  to  prevent  the  courts  from  setting  aside  an 
award  where  the  arbitrator  has  exceeded  his  juris- 
diction, or  has  disregarded  any  of  the  expressed 
conditions  of  the  submission,  or  the  conditions  im- 
plied by  law,  or  has  been  guilty  of  misconduct  in 
the  course  of  the  reference  or  in  the  making  of  the 
award. 

There  is  nothing  to  warrant  the  conclusion  that 
the  word  **  corruption  "  in  the  above  Act  of  Regu- 
lations should  receive  any  other  than  its  ordinary 
construction,  and  it  cannot  be  taken  to  include 
irregular  conduct  on  the  part  of  the  arbitrator  with 
no  suggestion  of  any  corrupt  motive. 

The  appellants  contracted  with  the-  respondents, 
a  railw^ay  company,  to  construct  two  sections  of  a 
railway,  the  second  section  to  be  ready  on  the  30th 
of  September,  1884,  "  or  on  or  before  such  respec- 
tive days  thereafter  as  might  be  respectively  fixed 
by  the  arbiter  after  named,"  the  appellants  to  be 
liable  in  all  damages  occasioned  by  their  failing  to 
complete  the  works,  and  as  compensation  for  loss 
of  profits,  should  the  sections  not  bo  in  :i  state  to 
be  open  for  traffic  by  the  times  slipulated,  the 
appellants  to  be  bound  to  pay  the  respondents  £20 
as  the  liquidated  and  agreed  on  compensation  for 


everv  day  which  the  sections  should  remain  un- 
finished. The  contract  contained  a  clause  refer* 
rin^  to  an  arbitrator  *'  all  disputes  and  differeooes 
which  should  arise  between  the  parties  in  reference 
to  the  contract  or  in  regard  to  the  construction  of 
it,  or  of  the  specifications,  conditions,  and 
schedules."  The  specifications  and  conditions  for 
the  construction  of  the  second  section  contained  a 
clause  to  the  effect  that  a  specified  portion  of  the 
embankment  of  the  line  should  not  be  formed  until 
the  contractor  for  the  bridge  over  the  River  Spey 
)iad  comp'eted  the  works  in  connection  with  the 
erection  of  the  east  abutment  of  the  bridge,  &c. 
The  line  was  not  completed  till  the  Ist  of  May, 
1886. 

On  application  to  the  arbitrator  after  the  time 
specified  for  the  completion  of  the  works  as  to  the 
settlement  of  their  accounts  under  the  contracts,  he 
found  the  appellants  entitled  to  an  extension  of  six 
months  as  regarded  the  completion  of  the  second 
part  of  the  works,  but  that  they  were  liable  in 
penalties  for  each  day's  delay  from  the  30th  of 
March,  1885,  to  the  1st  of  May,  1886.  It  appeared 
that  the  appellants  did  not  obtain  access  to  the 
ground  on  which  the  embankment  was  to  be 
formed  till  February,  1886. 

Held,  affirming  the  decision  of  the  Court  of 
Session  (16  Court  Sess.  Cas.,  4th  series  (Rettie), 
843),  that  the  award  was  good  on  the  face  of  it,  aiMl 
there  was  no  evidence  that  the  arbitrator  had 
awarded  damages  in  respect  of  delay  caused  by  the 
bridge  not  being  completed. 

Opinion  expressed  in  Alexander  v.  Bridge  of  Allan 
Water  Co,  as  to  '* constructive"  corruption  (7  Conzt 
Sess.  Cas.,  3rd  series  (Macph.),  at  p.  498),  dis- 
approved.— Adams  v.  Great  North  of  Scotland  Rail-' 
way  Co.,  H.L.  (sc.;— [1891]  A.  C.  31. 

2.  Arrestment  ad  fundandam  jurisdictionem— « 
Judgment  for  costs — Solicitor's  lien — Act  23  <£*  24 
Vict.  c.  127,  a.  28. — The  appellant,  a  domiciled 
Englishman,  being  defendant  in  an  action  in  the 
Queen's  Bench  Division,  obtained,  on  the  2otii  of 
April,  1887,  judgment  for  costs  against  W.,  the 
plaintiff,  who  was  a  domiciled  Scotchman.  On  the 
26th  of  May  the  respondent  executed  in  Scotlaad 
an  arrestment  ad  fundandam  jurisdictionem  against 
W.  of  the  amount  due  under  the  judgment,  and 
his  summons  was  served  on  the  appeUant  on  the 
following  day. 

On  the  13th  of  June  the  appellant's  solicitors  in 
the  action  in  the  Queen's  Bench  Division  obtained  a 
charging  order,  under  23  &  24  Vict.  c.  127,  8.  28, 
upon  the  costs  recovered  by  him  in  the  action. 

Held,  affirming  the  decision  of  the  Court  of  Ses* 
sion  (16  Court  Sess.  Cas.,  4th  series  (Rettie),  927), 
Lord  Morris  dissenting,  that,  even  assuming  that 
the  charging  order  was  retrospective  in  its  opera- 
tion, the  arrestment  was  effectual  for  the  purpose 
of  founding  jurisdiction,  as  such  arrestment  could 
in  no  way  affect  the  operation  of  the  charging 
order. — North  v.  Stewart ^  h.l.  (sc.)— 1.^  App.  Cas. 
452  ;  63  L.  T.  718. 

3.  Bankruptcy — Sequestration — Oath  of  creditor — 


Censure  upon  bringing  an  appeal  to  the  House  of 
Lords  in  forma  pauperis  for  which  there  was  not 
the  slightest  shadow  of  foundation. — Blair  v.  North 
British  and  Mercantile  Insurance  Co.,  H.L.  (SC.) — 15 
App.  Cas.  495. 

SCOTCH  SEQUESTRATION.— See  OoMPAmr,  45. 

SEAMAN.— See  Probate,  23. 
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43EDUCTION:— 

Service  —  Parent  —  Aninius  revertendi.  —  A  girl 
under  age  was  seduoed  by  her  master  while  in  his 
service,  and  afterwards,  having  quitted  his  service, 
gave  birth  to  a  child  in  her  father's  house. 

Held,  that  the  father  could  not  maintain  an 
action  for  seduction,  though  the  girl  intended  to 
return  home  at  the  termination  of  her  service. — 
Gladney  v.  Murphy,  Q.B.D.  (Ir.)— 26  L.  R.  Ir.  651. 

«EPARiTE  PROPERTY  of  WIFE.-— See  cases  under 
Marrisd  Woman. 

SEQUESTRATION.— See  Ecclesiastical  Law,  3. 

SETTLED  LAND  ACTS:— 

1.  Absolute  trust  for  sale  vested  in  trustees — Appli- 
cation by  tenant  for  life  for  leave  to  exercise  jpoiver  of 
sale— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss. 
3,  eS— Settled  Land  Act,  1884  (47  c&  48  Vict,  c  18), 
ss.  6  (1),  7. — A  testator  directed  that,  if  his  re- 
siduary personal  estate  should  be  insufficient  for 
payment  of  his  debts,  fimeral  and  testamentary 
expenses,  and  legacies,  they  should  be  paid 
ont  of  the  proceeds  of  the  cfale  of  his  residuary 
real  estate,  and  he  devised  his  residuary  real 
estate  to  trustees  upon  trust  for  sale  and  invest- 
ment, and  to  hold  the  trust  funds  in  trust  for 
two  ladies  during  their  joint  lives,  and  for  the 
survivor  during  her  life,  with  remainder  for  their 
children,  and  if  neither  should  have  a  child  who 
attained  a  vested  interest  the  testator  gave  the 
property  to  the  trustees  absolutely.  Neither  of  the 
two  ladies  had  married.  The  residuary  personalty 
proT^  insufficient  for  the  payment  of  legacies  as 
well  as  debts.  In  1887  the  trustees  commenced  an 
action  for  the  administration  of  the  testator's  estate 
in  the  Lancaster  Palatine  Court,  and,  luider  an 
order  made  in  that  action,  money  was  raised  by 
mortgage  of  the  residuary  real  estate  for  payment 
of  the  leg^acies,  and  it  was  certified  to  be  for  the 
benefit  of  all  parties  interested  that  the  sale  should 
be  postponed.  All  charges  prior  to  the  interest  of 
the  two  ladies  were  paid  off. 

Held,  on  the  application  of  the  two  ladies,  that 
they  should  have  leave,  under  section  7  of  the 
Settled  Land  Act,  1884,  to  sell  the  real  estate  re- 
maining unsold. — In  re  Harding^s  Settled  Estate, 
cn.D.  XOR.,  J.  118— [1891]  1  Ch.  60;  60  L.  J.  Ch. 
277 ;  63  L.  T.  539. 

2.  "  Capital  money  "  —  **  Improvements  "  —  Land 
settled  by  deed — Will  bequeathing  m^ney  to  be  in- 
vested in  lands  to  be  settled  to  same  uses — One  settle- 
ment for  purposes  of  Act — Settled  Land  Act,  1882  (45 
<fc  46  Vict.  c.  38),  ss.  2  (1),  33;  25  {xix.)  Orx.).-By 
deed  of  settlement  made  in  1872  certain  lands  stood 
limited  upon  trusts  for  persons  by  way  of  succes- 
sion, and  the  settlement  gave  the  trustees  power  to 
sell.  Other  lands  were  subsequently  devised  by 
will  to  the  trustees  for  the  time  being  of  the  settle- 
ment of  1872  upon  the  same  trusts  as  were  declared 
in  the  settlement  of  1872  concerning  the  lands 
therein  comprised ;  and  by  the  same  will  the 
testator  bequeathed  his  residuary  personal  estate 
to  his  three  executors  (one  of  whom  was  also  a 
trustee  of  the  settlement  of  1872)  upon  trust  to 
•convert  and  invest  in  the  purchase  of  lands  to  be 
settled  upon  the  trusts  in  the  will  declared  concern- 
ing t^e  lands  therein  devised.  Part  of  the  testator's 
residuary  personal  estate  now  consisted  of  a  large 
sum  of  money  remaining  as  yet  uninvested  in  the 
hands  of  the  executors. 

Held,  by  the  Court  of  Appeal  (reversing  North, 
J.),  that,  having  regard  to  sections  2  (1)  and  33  of 
the  Settled  Land  Act,  1882,  and  to  the  scope  and 
purport  of    that  Act,   this  money  was    **  capital 


money"  arising  under  the  Act  for  the  purposes 
both  of  the  settlement  of  1872  and  of  the  will,  or 
of  either  of  them — the  two  constituting  really  one 
setUement  for  the  purposes  of  the  Act ;  and,  con- 
sequently, that,  as  such  **  capital  money,"  it  might 
be  applied  in  effecting  improvements  on  the  lands 
comprised  in  the  settlement  of  1872. 

In  re  Mackenzie's  TrusU,  31  W.  R.  948,  23  Ch.  D. 
750,  and  In  re  Tennant,  37  W.  R.  542,  40  Ch.  D. 
594,  approved. 

Held,  by  North,  J.,  that,  in  the  case  of  settled 
land  consisting  of  a  mining  property,  the  erection 
of  a  new  pumping  engine  and  of  new  pumps  for 
the  purpose  of  carrying  out  an  effective  system  of 
drainage  were  ** improvements"  authorized  under 
section  25,  sub-sections  (xix.),  (xx.),  of  the  Settled 
Land  Act,  1882. — In  re  Mandy's  Settled  Estates,  C.A. 
209— [1891]  1  Ch.  399  ;  GO  L.  J.  Ch.  273  ;  64  L.  T. 
29. 

3.  Costs — Sale  by  tenant  fur  life — Property  not 
sold — Costs  of  attempted  sale — Capital  mQiicy—fJharye 
on  settled  land— Settled  Land  Act,  1882  (45  tt  46  Vict, 
c.  38),  ss.  3,  4,  21  (x.)  46  {sub-section  6),  47.  oo  {sub- 
section 3). — The  costs,  charges,  and  expenses  in- 
curred by  a  tenant  for  life  of  settled  land  in  an 
unsuccessful  attempt  to  sell  the  property  may  be 
paid  out  of  capital  moneys  arising  under  the  Settled 
Land  Acts. 

In  re  Llewellin,  Llewellin  v.  Williams,  36  W.  R. 
347,  37  Ch.  D.  317,  considered  and  followed. 

When  there  are  no  capital  moneys  out  of  which 
such  costs,  charges,  and  expenses  con  bo  paid,  the 
court  has  jurisdiction,  upon  an  application  by  the 
tenant  for  life  for  directions  as  to  the  payment  of 
such  costs,  charges,  and  expenses,  to  order  that  the 
same  be  raised  by  means  of  a  charge  on  the  settled 
property. — In  re  Smith'^s  Settled  Estates,  Cii.D. 
KEK.,  J.  590— [1891]  3  Ch.  65;  60  L.  J.  Ch.  613; 
64  L.  T.  821. 

4.  Heirlooms — Sale  by  tenant  for  life — Discretion 
of  court  to  allow  sale — Settled  Land  Act,  1882  (45  cfc 
46  Vict.  c.  38),  ss.  37,  53. — In  exercising  the  power 
of  sale  of  heirlooms  conferred  upon  a  tenant  for 
life  of  settled  estate  by  section  37  of  the  Settled 
Land  Act,  1882,  the  tenant  for  life  is,  by  force  of 
section  53,  in  the  position  of  a  trustee  with  a  dis- 
cretionary power  to  sell,  and  must  have  regard  not 
to  his  own  interests  alone,  but  to  the  interest  of  all 
persons  entitled  under  the  settlement,  the  interest 
of  those  more  remotely  entitled  being  of  less  weight 
than  the  interest  of  those  nearer  to  the  succession. 

The  court,  in  giving  its  sanction  to  any  such 
proposed  sale,  must  in  the  exercise  of  it<s  judicial 
discretion  be  satisfied  that,  under  the  circumstances 
of  each  particular  case,  the  sale  is  reasonable  and 
proper,  having  regard  to  the  interests  of  all  parties 
entitled. — In  re  the  Earl  of  Jiadnor's  Will  Trusts, 
C.A.— 45  Ch.  D.  4Q2 ;  59  L.  J.  Ch.  782.   . 


5.  Tenant  for  life — Owner  of  settled  annuity 
charged  on  land — Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  ss.  2.  15,  oS— Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  10. — R.  devised  the  mansion 
house  cmd  demesne  of  B.  and  other  lands  to  F.  (his 
wife)  for  life  with  remainder  as  she  should  by  will 
appoint.  F.  entered  into  possession,  and  devised 
tije  estate  to  trustees,  and  created  a  number  of 
perpetual  rent-charges  upon  the  lands,  some  of 
which  were  strictly  settled  and  some  were  devised 
to  individuals  in  fee,  and  subject  thereto  she 
devised  the  ostate  in  fee.  On  the  death  of  F.  an 
application  was  made  under  the  Settled  Land  Acts 
for  the  sanction  of  the  court  to  a  contract  for  the 
sale  of  the  mansion  house  and  demesne. 

Held,  (1)   that  the  estate  was  "settled  land" 
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under  the  will  of  R.,  but  there  was  no  one  under 
the  will  of  F.  who  had  the  powers  of  a  tenant  for 
life  within  section  58  of  the  Settled  Land  Act,  1882 ; 
(2)  that  though  the  sale  of  each  settled  rent-charge 
might  be  carried  out  under  the  Settled  Land  Acts, 
the  annuitants  had  no  power  to  sell  the  mansion 
house  and  demesne  or  any  part  of  the  land. 

The  fact  that  part  of  an  estate  is  settled  land 
within  the  Acts  does  not  render  the  entirety  so. 

Dictum  of  Malins,  V.C.,  in  In  re  Shepheard'a  Settled 
Katattj  L.  R.  8  Eq.  571,  questioned. — In  re  Bective 
Estate,  M.R.  (Ir.)—27  L.  R.  Ir.  364.^ 

See  Landlord  and  Tenant  (Ireland),  15; 
Will,  2. 

SETTLEMEitT:— 

1.  CoiistritcHwi — Limitation — Estate  tail  or  in  fee 
— Fort  ions, — By  a  marriage  settlement  lands  wore 
limited  to  the  husband  and  wife  successively  for 
life,  remainder  to  the  first  son  of  the  marriage  and 
the  heirs  of  such  first  son,  remainder  to  the  second 
and  other  sons  of  the  marriage  and  their  heirs 
respectively,  with  remainder  to  the  issue  female  of 
the  marriage  and  their  heirs  as  tenants  in  common, 
*^  subject,  in  dase  there  should  be  a  son  and  a 
younger  child  or  younger  children"  of  the  mar- 
riage, to  a  charge  of  £1,000  for  such  younger  child 
or  younger  children.  There  were  issue  of  the 
marriage  one  son,  who  died  after  his  father,  but  in 
the  lifetime  of  his  mother,  and  three  daughters. 

Held,  (1)  following  Doe  v.  SmeddU,  2  B.  &  A. 
126,  that  the  son  took  an  estate  tail,  and  the 
daughters  estates  as  tenants  in  common  in  fee ;  (2) 
that,  the  daughters  having  succeeded  to  the  estates 
in  fee,  the  portions  could  not  be  raised. — In  re 
Smith's  Estate,  L.J.  (Ir.)— 27  L.  R.  Ir.  121. 

2.  Forfeiture — Life  interest — Proviso  for  cesser  on 
alienation — Agreement  to  settle — Settlement  2^urstiant 
thereto, — By  an  agreement  for  a  settlement  made  in 
contemplation  of  marriage,  C.  agreed  that,  after 
the  marriage  should  have  been  solemnized,  a  settle- 
ment should  be  executed,  whereby  any  moneys  and 
property  which  he  should  receive  and  be  entitled  to 
under  the  will  of  his  mother,  should  be  settled  in 
trust  for  his  wife  for  life,  then  for  himself  for  life, 
then  for  the  children  of  the  marriage.  The  mar- 
riage took  place,  and  a  settlement  was  subsequently 
executed  pursuant  to  the  agreement.  The  mother, 
having  imder  her  father*s  will  a  power  to  appoint  a 
sum  of  money  amon^  her  children,  appointed  by 

,  will  a  part  thereof,  to  be  held  upon  trust  for  C.  for 
his  life,  subject  to  a  proviso  for  the  cesser  of  his 
life  interest  if  he  should  at  any  time  assign,  charge, 
or  otherwise  dispose  of  it,  or  attempt  so  to  do. 

Held,  that  the  agreement  and  settlement  did  not 
apply  to  the  life  interest  of  C,  which  he  was  in- 
capable of  assigning,  and  that  the  forfeiture 
intended  to  be  avoided  had  not  taken  place. — 171  re 
Crawshayj  Walker  v.  Craxvshay,  CH.D.  NOR.,  j.  682 
—60  L.  J.  Ch.  583 ;  65  L.  T.  72. 

3.  Marriage  articles — Claim  by  husband  to  wife^s 
property  included  in  articles — Husband* s  right  by  sur- 
vivorship— Non-performance  of  contract  by  husband 
— Assignee  iti  bankruptcy  of  husband — Contract  be- 
tween adult  and  infant. — ^The  assignee  in  bankruptcy 
of  H.  W.,  the  husband  of  J.  W.,  deceased,  obtained 
a  grant  of  letters  of  administration  to  J.  W.,  and 
as  such  assignee  and  administrator  claimed  to  be 
entitled  to  H.  W.'s  marital  right  to  a  share  of  cer- 
tain trust  funds  in  which  J.  W.  had  an  interest,  and 
to  which,  but  for  his  bankruptcy,  H.  W.  would 
have  been  entitled,  having  survived  J.  "W. 

H.  \V.  by  maniage  articles  contract3  I  to  so f  tie 
his  property  specified  therein  upon  certain  trusts, 
and  by  the  same  articles  J.  W.,  then  u  minor,  con-  | 


tracted  to  settle  (in -certain  events  which  happened) 
her  interest  in  the  said  trust  funds  for  H.  W.  al)6o- 
lutely.  H.  W.  failed  to  perform  his  part  of  the 
articles,  and  no  settlement  was  ever  executed  ni 
pursuance  thereof. 

Held,  that  neither  H.  W.  nor  his  assignee  was 
entitled  to  receive  any  benefit  out  of  the  property 
of  J.  W.,  the  subject-matter  of  the  articles,  unless 
and  until  H.  W.  performed  the  obligation  imposed 
upon  him  by  his  contract.  « 

Marriage  articles  executed  by  an  adult  and  an 
infant,  there  being  no  settlement  under  the  Infants* 
Settlement  Act  (18  &  19  Vict.  c.  43),  nor  any  after- 
wards executed  in  pursuance  of  the  articles,  though 
voidable  by  the  infant  on  attaining  twenty-one,  are 
binding  on  the  adult. — In  re  Smithes  TrusU,  T.a 
Lr.)— 25  L.  R.  Ir.  439. 

4.  Marriage  settlement — Limitation  in  favtntr  uf 
volunteers — Subsequent  conveyance  by  settlor. — A  limi- 
tation in  a  marriage  settlement  in  favour  of  tlie 
settlor's  illegitimate  child  and  his  issue,  not  being 
within  the  marriage  consideration,  may  be  defeated 

I  by  a  subsequent  conveyance  by  the  settlor  to  a  pur- 
chaser for  value,  unless  such  result  would  inTolve 
the  defeat  of  oUier  limitations  within  the  marriage 
consideration.  Special  ag^ement  between  t& 
parties  thereto  in  favour  of  the  limitation,  accept- 
ance by  one  of  the  parties  of  different  interests  ia 
the  settled  property  from  those  which  the  hw 
vrould  have  given,  omission  to  provide  therein  for 
all  or  some  of  the  issue  of  the  marriage,  are  insuffi- 
cient to  support  such  limitation  against  a  purchaser 
for  value. 

Mackie  v.  Ilerbertson,  9  App.  Cas.  303,  approved. 

Clarke  v.  Wright,  6  H.  &  ^.  849,  dissented  from. 

Netvstead  v.  Searles,  1  Atk.  264,  and  Clayton  t. 
Lord  Wilton,  6  M.  &  S.  67,  explained.— i>c  Mtttrc 
Y.  West,  P.C.— [1891]  A.  C.  264;  64  L.  T.375. 

5.  Policy  of  life  insurance — Inability  of  settkr  to 
pay  premiums — Poicer  of  court  to  sanction  surrtnder. 
— Where  a  policy  of  insurance  has  been  settled  upon 
marriage,  and  the  settlor  (the  husband)  is  unable  to 
perform  his  covenant  to  keep  up  the  poUcy,  the 
court  can  authorize  the  trustees  to  sell  or  suirender 
the  policy,  and  obtain  a  fully  paid-up  policy  in  liea 
thereof,  even  though  there  are  funds  out  of  which 
the  premiums  may  be  and  have  been  paid  by  the 
trustees,  provided  it  is  satisfied  that  the  sale  or  snr- 
render  would  be  for  the  benefit  of  the  wife  and 
children  of  the  marriage. — Steen  v.  Peebles^  /«  rr 
Steen's  TrusU,  M.R.  (Ir.)— 25  L.  B.  Ir.  544. 

6.  Voluntary  settlement — Assignment  to  trusteti-- 
Debts  secured  by  bills  of  sale — Debts  got  in  during 
lifetime  of  settlor — Liability  of  settlor's  estate.—V' 
executed  a  voluntary  settlement  in  favour  of  his 
wife  and  other  relatives,  by  which  he  assigned  to 
two  trustees  certain  property,  including  four  debts 
secured  by  registered  bills  of  sale,  for  which  he  ga« 
them  power  to  sue,  upon  trust  to  convert  the  trust 
property  into  money,  and  execute  aU  necessary 
assurances  for  this  purpose.  P.  died  intestate, 
having  in  his  lifetime  got  in  the  four  debts  in 
question. 

Held  (aflBrming  the  decision  of  the  court  below), 
that  the  debts  were  completely  assigned  by  the 
voluntary  settlement,  and  the  estate  of  the  settlor 
was  liable  to  make  good  to  the  trustees  the  amount 
of  the  debts  got  in  by  the  settlor.— /m  re  Patrici:, 
Bills  V.  Tatham,  C.A.  113— [1891]  1  Ch.  82;  60  L.  J. 
Ch.  Ill;  63L.  T.  752. 

See  also  Bill  of  Sale,  9;  Ditorcb,  21—26: 
Infant,  4—6 ;  Lant)s  Clauses  Act,  1 ;  Fovru 
OF  Appointment;  Be  venue,  11. 
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SHERIFF  :— 

^ees — Preparing /or  sale — WUhdnnval  of  execution 
—FercentageShip— Sheriffs  Ad,  1887  (50  <t:  51  Vict, 
c,  55),  3.  20— Order  o/the  Slst  of  August,  ISSS— Table 
of  Ftes^  jMragraph  7. — By  paragraph  7  of  the  Table 
of  Fees  ann^ced  to  the  Order  of  the  31st  of  August, 
.  1888,  made  under  the  SherifDs  Act,  1887,  s.  20, 
the  sherifTs  fee  **  for  the  inventory  and  valuation, 
oatalog^uing,  lotting,  and  preparing  for  sale  when 
no  sale  takes  place  by  reason  of  the  execution  being 
withdrawn,  satisfied,  or  stopped  "  is  fixed  at  "  two 
and  a  half  per  cent,  on  the  value  of  the  goods.*' 

A  sheriff's  officer  seized  a  ship  under  a^.  /a., 
valued  and  prepared  it  for  sale  in  one  lot,  but 
made  no  inventory  or  catalogue  in  connection 
with  it. 

Held,  that  paragraph  7  did  not  apply  to  such 
a  subject-matter  as  a  ship,  and  that  the  sheriff  was 
not  entitled  to  the  two  and  a  half  per  cent. — Cohen 
V.  De  Las  Jiivas,  Q.B.D.  539—64  L.  T.  661. 

SHIP:— 

Bill  op  Ladixg — 
1.  Chartered  ship — Liahilitif  of  owner — Principal 
and  agent — Master — Charterer's  shipping  agent  ashore, 
— The  defendant,  being  the  owner  of  -a  ship  and 
registered  as  managing  owner,  chartered  her  for  a 
period  of  four  months  to  G.  It  was  provided  by 
the  charter-party  that  the  captain,  officers,  and 
<;rew  (>vith  the  exception  of  the  chief  engineer), 
shotdd  bo  appointed  and  paid  by  the  charterer, 
and  they  were  in  fact  so  appointed  and  paid.  The 
<5harter-party  reserved  to  the  owner  sufficient  space 
for  ship's  officers,  crew,  tackle,  and  stores ;  and  it 
was  also  thereby  provided  that  the  captain  should 
he  under  the  orders  of  the  charterer,  and  that  the 
-charterer  should  indemnify  the  owner  from  all 
liability  arising  from  the  captain  signing  bills  of 
lading.  The  plaintiffs  shipped  on  board  her  certain 
bales  of  cotton  under  bills  of  lading  some  of  which 
were  signed  by  the  captain  and  the  rest  by  the  firm 
of  B.  K.  &  Co.,  who  acted  as  the  charterer's  agents 
at  the  port  of  shipment.  Neither  the  captain  nor 
E.  K.  &  Co.  had  any  authority  to  sign  bills  of 
lading  on  behalf  of  the  defendant.  This  fact  was, 
however,  unknown  to  the  plaintiffs,  who  had  no 
knowledg^e  that  the  ship  was  under  charter,  but 
shipped  the  cotton  under  the  belief  that  the  bills 
of  ladings  were  signed  on  behalf  of  and  with  the 
authority  of  the  owner.  At  the  time  the  bills  of 
lading  >vere  signed  the  defendant  knew  who  the 
captain  was,  also  who  the  charterer's  shipping 
agents  were,  but  he  had  no  knowledge  of  the  fa«t 
or  circumstances  oi  the  shipment.  The  cotton  hav- 
ing, during  the  currency  of  the  charter,  been  lost 
at  sea  (as  was  alleged)  by  perils  not  excepted  by 
the  bill  of  lading,  the  plaintiffs  sued  the  defendant 
for  the  loss. 

Held,  by  Charles,  J.,  that  the  plaintiffs,  in  the 
-absence  of  notice  to  the  contrary,  were  entitled  to 
assume  that  the  persons  signing  the  bills  of  lading 
had  authority  from  the  owner  to  sign  them  on  his 
behalf,  and  that  the  defendant  was  consequently, 
under  the  circumstances,  responsible  for  the  safe 
carriage  of  the  goods ;  and  that  he  was  so  as  well 
ill  respect  of  the  goods  specified  in  the  bills  of 
lading  signed  by  R.  K.  &  Co.  as  in  respect  of 
those  specified  in  the  bill  of  lading  signed  by  the 
captain. — Banmvoll  Manufadur  Von  Scheihler  v. 
Oilchrest  and  Farness,  Q.B.D.— [1891]  2  Q.  B.  310 ; 
60  L.  J.  Q.  B.  605 ;  65  L.  T.  87. 

2.    Deviation — *'  Necessity  " — Liability     of    ship- 
owner, —The  **  necessity  "  which  will  justify  a  ship 
in  deviating  from  the  proper  course  of  her  voyage  j 
exists  where  the  deviation  is  rensonably  necessary, 
^3ad  in  considering    whether    it    is     so    danger. 


distance,  accommodation,  expense,  and  every  other 
material  circumstance  must  be  taken  in  account; 
and  if  a  competent  master  who  is  obliged  to  put 
back  for  repairs  chooses  one  port  in  preference  to  a 
nearer  one  in  bond  fide  exercise  of  his  judgment  for 
the  benefit  of  both  the  shipowner  and  the  owner 
of  the  cargo,  the  court  or  a  jury  ought  not  on 
light  grounds  to  come  to  the  conclusion  that  the 
deviation  was  unauthorized. 

Goods  were  shipped  by  the  pledntiffs  at  Swansea 
in  the  defendant's  vessel  for  delivery  at  New  York 
under  a  bill  of  lading  which  contained  the  usual 
exception  from  liability  for  collision.  The  vessel 
after  leaving  Swansea  encountered  bad  weather, 
was  injured,  and  the  goods  damaged  by  water,  and 
it  became  necessary  to  put  back  to  a  port  of  refuge. 
The  master  cast  anchor  at  Queens  town  and  tele- 
graphed for  directions  to  the  defendants,  who  were 
shipbuilders  at  Bristol,  but  did  not  communicate 
with  the  plaintiffs.  The  defendants  directed  him  to 
bring  the  ship  back  to  Bristol.  On  her  way  to 
Bristol  she  was  run  into  in  the  Avon  by  another 
vessel  and  sunk.  At  the  trial  of  an  action  for  non- 
delivery of  the  goods,  on  the  ground  that  the  vessel 
deviated  from  her  course  by  proceeding  to  Bristol, 
and  that  the  loss  occurred  after  such  deviation,  it 
appeared  that  the  ship  was  a  general  ship,  and  that 
there  were  other  shippers  of  goods  besides  the 
plaintiffs,  and,  although  Bristol  was  sixty  miles 
further  than  Swansea  from  Queenstown,  the  vessel 
could  have  been  repaired  at  less  expense  and  with 
more  despatch  at  the  defendant's  shipyards  there 
than  at  Swansea,  and  that  the  defendants  had  other 
vessels  into  which  they  could  have  transhipped  the 
goods.  It  did  not  however  appear  that  Bristol  was 
a  more  convenient  place  than  Swansea  for  improv- 
ing the  condition  of  the  damaged  cargo.  The 
judge  left  to  the  jury  the  question  whether  the 
master  exercised  the  discretion  of  a  reasonable  man 
in  the  interests  of  the  ship  and  cargo  in  going  to 
Bristol  instead  of  remaining  at  Queenstown  or 
going  to  Swansea.  The  jury  found  that  there  was 
no  deviation. 

Held,  first,  that  there  was  no  misdirection  by  the 
judge  in  not  telling  the  jury  that  the  plaintiffs,  as 
owners  of  the  cargo,  ougnt  to  have  been  communi- 
cated with  at  Queenstown,  and  consulted  us  to 
what  ought  to  be  done ;  secondly,  that  the  judge 
was  not  bound  to  direct  the  jury  that,  upon  the 
facts  as  proved,  there  was  no  evidence  of  necessity 
for  the  ship  to  return  to  Bristol ;  thirdly,  that  the 
evidence  was  sufficient  to  support  the  verdict  on 
the  ground  that  the  master  had  acted  for  the  best, 
having  regard  to  the  interests  of  the  owners  of  the 
goods  as  well  as  of  the  shipouTiers. — Phelps ,  James, 
tfe  Co.  v.  Hill,  C.A.— [1891]  1  Q.  B.  605;  60  L.  J. 
a  B.  382  ;  64  L.  T.  610. 

3.  Exceptions  —  Damage  to  cargo.  —  A  cargo  of 
grain,  shipped  under  a  bill  of  lading,  was  damaged 
on  the  voyage  by  sea  water  entering  the  ship's  hold 
through  a  rivet  hole  in  one  of  the  stanchions  sup- 
porting the  main  rail,  the  rivet  having  "  started" 
owing  to  the  heavy  seas  encountered  on  the  voyage. 
After  discovering  the  leakage  the  master  did  not 
take  proper  means  to  prevent  its  continuance.  The 
bill  of  lading  contained  an  exception  of  **  perils  of 
the  sea,  .  .  .  collisions,  stranding,  and  other 
accidents  of  navigation  excepted,  even  when  occa- 
sioned by  the  negligence,  default,  or  error  in  judg- 
ment of  the  pilot,  master,  mariners,  or  other  ser- 
vants of  the  shipowners." 

Held,  that  the  shipowner  was  protected  by  the 
exceptions  from  liability  for  the  damage  to  the 
cargo.— TAc  Cresfiin(fton,  P.D.  &  A.I).— [1891]  P. 
152 ;  60  L.  J.  P.  D.  &  A.  25 ;  6-1  L.  T.  329. 
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4.  Excejdions — "  All  other  conditions  as  per  charter  " 
— Charter-jxirty  containing  further  excepted  peril — 
Exception  of  loss  occasioned  by  negligence. — By  a  bill 
of  lading  goods  were  to  be  delivered,  **  the  act  of 
God,  the  Queen's  enemieSi  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  soever  ex- 
cepted, unto  order  or  assigns,  they  paying  freight 
for  the  said  coals,  and  all  other  conditions  as  per 
charter,  with  average  accustomed."  The  charter- 
party  conrtained  a  clause  specifying  the  same  excep- 
tions as  the  bill  of  lading,  with  the  following 
addition: — "Negligence  clause  as  per  Baltic  Bifl 
of  Lading,  1885."  This  negligence  clause  excepted 
strandings  and  collisions,  and  all  losses  and  damages 
caused  thereby,  even  when  occasioned  by  the  negli- 
gence, default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  or  other  servants  of  the  ship- 
owners. The  vessel  stranded  in  consequence  of  the 
negligence  of  the  master  or  crew,  and  the  goods 
were  lost.  In  an  action  by  the  indorsees  of  the  bill 
of  lading  against  the  shipowner  for  the  loss  of  the 
goods, 

Held  (affirming  the  judgment  of  Huddleston,  B.), 
that  the  words  in  the  bill  of  lading,  **  all  other  con- 
ditions as  per  charter,"  incorporated  only  such  con- 
ditions as  were  to  be  performed  by  the  receiver  of 
the  goods,  and  did  not  incorporate  the  negligence 
clause :  and  that  the  shipowner  was  therefore  liable. 

nussell  V.  Niemann,  17  C.  B.  N.  S.  163,  12  W.  E. 
C.  L.  Diff,  121,  approved. — Serraino  v.  Campbell, 
o.A.  3o6--tl891]  1  a  B.  283 ;  60  L.  J.  Q.  B.  303 ; 
64  L.  T.  615. 

5.  Exceptions — "  Thieves  of  whatever  kind,  whether 
on  board  or  not,  or  by  land  or  sea  " — Thefts  by  steve^ 
dores  employed  by  shipowner, — Goods  were  shipped 
imder  a  bul  of  lading  which  provided  that  the 
shipowner  should  not  be  liable  for  any  loss  or. 
damage  caused  by  {inter  alia)  "  thieves  of  whatever 
kind,  whether  on  board  or  not,  or  by  land  or  sea." 
The  goods  were  stolen  during  the  stowage  by  some 
of  the  stevedore's  men,  who  were  paid  by  and  in 
the  service  of  the  shipowner. 

Held,  that  the  words  **  thieves  of  whatever  kind  " 
did  not  relieve  the  shipowner  from  liability  for 
thefts  committed  by  persons  in  his  service. — Stein- 
man  &  Co.  V.  Angier  Line,  C.A.  392— [1891]  1  Q.  B. 
619 ;  60  L.  J.  Q.  B.  425  ;  64  L.  T.  613. 

Charter-pakty — 

Q.  Advanced  freight  —  **  OnC'third  freight,  if 
required,  to  be  advanced,  less  three  per  cent,  for  in- 
terest and  insurance  " — Loss  of  vessel  before  require- 
ment of  advanced  freight. — ^Where  a  charter-party 
contained  the  clause,  **  One- third  freight,  if  re- 
quired, to  be  advanced,  less  three  per  cent,  for 
interest  «nd  insurance,"  and  the  demand  for  pay- 
ment of  the  advanced  freight  was  not  made 
until  after  the  vessel  and  cargo  had  been  totally 
lost, 

Held,  that  the  demand  had  been  made  too  late, 
and  that  the  charterers  were  not  liable  for  the  ad- 
vanced  freisrht 

Decision  of  Charles,  J.  (39  W.  R.  318,  [1891]  1  Q. 
B.  42),  reversed. — Smith,  Bill,  <&  Co.  v.  Pyman, 
Bell,  &  Co.,  C.A.  466— [1891]  1  Q.  B.  742 ;  60  L.  J. 
Q.  B.  621 ;  64  L.  T.  436. 

7.  Cesser  clause,  construction  of — Demurrage — De- 
tention at  port  of  loading, — In  an  action  brought  by 
shipowners  against  Charterers  for  damages  for 
detention  at  the  port  of  loading,  the  defendants 
relied  on  the  cesser  and  lien  clauses  as  freeing  them 
from  responsiblity. 

Held,  that  the  word  "demurrage"  in  the  lien 
clause  did  not  cover  undue  detention  at  the  port  of 


loading,  and,  therefore,  that  the  charterers  were  not 
exempted  from  liability. 

Where  it  is  possible,  the  cesser  and  lien  d&iues 
should  be  construed  as  co-extensive. — Clink  v.  Bad- 
fwd  &  Co,,  C.A.  355— [1891]  1  Q.  B.  625;  60  L  J. 
Q.  B.  388;  64L.  T.  491. 

8.  Cesser  clause,  construction  of — Bill  of  lading- 
Demurrage —  Delay  caused  by  strikes — LiabUiUf 
of  consignee  of  cargo. — A  charter-party  provided 
that  a  vessel  therein  named  should  proceBd  to  a 
port  in  the  Sea  of  AzofF,  and  having  there  loaded  a 
carffo  of  wheat  should  proceed  to  a  port  in  the 
United  Kingdom  to  discharge ;  that  the  charteren* 
liability  should  cease  -when  the  cargo  was  shipped, 
the  owner  or  his  agent  having  an  absolute  lien  on 
the  cargo  for  freight,  dead  freight,  demurrage,  and 
lighterage  at  the  port  of  discharge ;  that  the  1885 
bul  of  lading  should  be  used  under  the  charter,  and 
its  conditions  form  part  thereof. 

The  master  signed  bills  of  lading  in  the  fonn 
prescribed  by  the  charter,  but  they  contained  ncb 
reference  to  the  charter  nor  any  daiue  which  would 
relieve  the  consignees  of  the  cargo  from  loss  to  the 
ship  occasioned  by  strikes;  but  it  was  provided 
that  the  goods  were  to  be  applied  for  within 
twenty-four  hours  of  the  ship's  arrival,  otherwise 
the  master  was  to  be  at  liberty  to  put  into  lighten 
and  land  the  same  at  the  risk  and  expense  of  the 
owners. 

The  vessel  arrived  in  London  on  AueustU, 
and  the  discharge  of  the  cargo  proceeded  from 
the  15th  to  the  20th  of  August,  when  the  dock 
labourers  employed  by  the  consignee  of  the  cargo 
to  discharge  the  vessel  struck.  In  consequence  of 
the  strike  the  discharge  of  the  vessel  was  not  com- 
pleted until  the  18th  of  September. 

Held,  that,  under  the  clause  of  the  charter  above 
set  out,  the  liability  of  the  charterers  ceased  npon 
the  arrival  of  the  vessel  at  the  port  of  dischazge, 
but  that  the  consignees  of  the  cargo  were  liable  ror 
the  loss  occasioned  by  the  detention  of  the  vessel, 
as  they  had  not  discharged  the  vessel  within  a 
reasonable  time. — Hick  v.  Bodocanachi,  Sons,  &  Co*, 
Q.B.D.— 64  L.  T.  138. 

9.  Demurrage — Bill  of  lading — Fixed  number  of 
lay  days — Strike  causing  delay — Liability  of  charttrer^ 
— A  cargo  of  gnun  in  bulk  was  shipped  under  a 
bill  of  lading  which  incorporated  the  conditions  of 
a  charter-party.  By  the  charter-party  a  fixed 
number  of  days  were  allowed  for  unloading  the 
cargo,  demurrage  to  be  payable  over  and  above  the 
lay  days.  Neither  tiie  bill  of  lading  nor  the  charter- 
party  contained  any  reference  to  strikes.  According 
to  the  custom  of  the  port  where  the  ship  waa 
ordered  to  discharge  in  the  case  of  grain  cargoes  in 
bulk,  the  unloading  was  effected  by  the  shipowner 
and  consignee  jointly.  The  shipowner  and  the 
consignee  each  contracted  with  a  separate  firm  of 
master  stevedores  to  do  their  respective  parts  of  the 
work.  During  the  lay  days  the  dock  labonreB 
employed  by  the  master  stevedores  struck  work  and 
remained  out  on  strike  until  after  the  expiration  of 
the  lay  days,  during  which  time  the  unloading 
ceased,  and  no  work  could  be  done.  In  a  claim  ly 
the  shipowner  for  demurrage. 

Held  (affirming  the  judgment  of  the  Qaeen'» 
Bench  Division,  39  W.  R.  13,  25  Q.  B.  D.  320),  that, 
as  the  delay  in  unloading  was  not  caused  by  ^ 
default  of  the  shipowner,  or  of  those  for  whom  he 
was  responsible,  aemurrage  was  payable  in  renieot 
of  the  time  occupied  in  unloading  beyond  the  nxed 
number  of  lay  d(ays. — Budgett  d:  Go.  v.  Binning 
&  Co.,  C.A.  131— [1891]  1  Q.  B.  35  ;  60  L.  J.  Q.  »• 
1 ;  63  L.  T.  742. 
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10.  Demurrage —  Construction  of  charter-party — 
*•  Vessel  to  load  always  afloat " — "  Lighterage^  if  any , 
.  to  complete  loading  at  **  specified  dock^  **  to  be  at 
merchant's  risk  and  expense.'* — Stipulations  in  a 
cliarter-party  of  a  vessel  chartered  to  load  in  a 
specified  dock,  that  the  vessel  should  load  always 
afloat,  and  that  lighterage,  if  any,  necessary  to 
enable  her  to  complete  her  loading  at  the  dock  in 
question,  was  to  be  at  merchant's  risk  and  expense, 
do  not  entitle  the  merchant  to  recover  from  the 
shipowner  lighterage  paid  in  respect  of  car^o  which 
comd,  in  orainary  course,  have  been  loaded  from 
the  quay  inside  the  dock  whilst  the  vessel  remained 
afloat,  but  was  in  fact  loaded  outside  the  dock  from 
lighters  merely  because  the  vessel,  if  fully  loaded 
inside  the  dock,  must  have  waited  a  week  before 
Ae  would  have  had  sufficient  water  to  have  passed 
over  the  dock  sill. — The  Curfew,  P.D.  &  A.D.  367 — 
[1891]  P.  131 ,  60  L.  J.  P.  D.  &  A.  53 ;  64  L.  T. 
330. 

11.  Demurrage — Persons  signing  agreement — Lia- 
bility as  principals — ^^  Ready  to  receive  cargo** — 
Meaning  of — Claim  for  loss  of  freight  and  for  demur- 
rage,— In  an  action  for  damages  for  loss  of  freight 
and  for  demurrage,  it  was  proved  that  the  defend- 
ants, who  carried  on  business  at  O.,  made  a  con- 
tract with  the  agent  of  the  plaintiff  in  L.,  in  the 
form  of  a  letter  signed  by  the  defendants  and  con- 
taining these  clauses: — '*  Steamer  to  load  end  of 
November  or  early  December.  Charterers  having 
.  the  option  of  cancelling  if  she  is  not  ready  to  receive 
•cargo  by  the  12th  of  December  next.  Steamer  to 
be  loaded  on  usual  berth  terms,  2  per  cent,  commis- 
sion to  us."  The  defendants  had  made  contracts 
with  merchants  at  O.  for  loading  the  vessel,  the 
merchants  having  the  power  of  cancelling  if  the 
vessel  was  not  ready  to  load  on  the  12th  of  Decem- 
ber, and  the  vessel  was  not  to  be  considered  ready 
to  load  until  moored  alongside  the  quay.  The  plain- 
tiff had  no  notice  of  these  contracts.  The  vessel 
arrived  at  O.  on  the  10th  of  December,  and  her 
stem  having  been  fastened  to  the  breakwater,  the 
captain  gave  the  defendants  notice  that  he  was 
ready  to  receive  cargo,  but  the  merchants  refused  to 
take  the  notice  that  the  vessel  was  "ready  to 
receive  carso  "  until  she  was  moored  alongside  the 
quay,  which  could  not  be  done  before  the  18th  of 
December.  Meantime  the  merchants  cancelled  their 
contracts  with  the  defendants,  and  the  vessel  was 
loaded  at  a  lower  rate  of  freight  than  that  specified 
in  the  contract. 

Held,  (1)  that  the  defendants  were  liable  as  prin- 
cipals, as  they  had  contracted  in  their  own  names 
without  any  qualification,  and  (2),  that  the  plaintiff 
^as  entitled  to  recover  damages  for  the  loss  of 
freight,  as  the  vessel  was  **  ready  to  receive  cargo  '* 
within  the  meaning  of  the  contract,  although  not 
moored  alongside  the  quay,  and  that  the  mattsr  was 
not  affected  by  an  alleged  custom  at  the  port  of  O. 
that  a  vessel  was  not  to  be  considered  "ready  to 
receive  cargo "  mitn  moored  alongside  the  quay; 
but  (3),  that  the  plaintiff  was  not  entitled  to 
damages  for  demurrage  or  detention  of  the  vessel 
after  the  12th  of  December,  as  the  contract  came  to 
an  end  on  that  date. — Hick  v.  Tweedy  t&  Co,,  q.b.d. 
--63  L.  T.  765. 

12.  Exceptions — Exception  of  negligence  in  the  navi- 
gation of  the  ship  in  the  ordinary  course  of  the  voyage, 
— By  an  exception  in  a  charter-party  shipowners 
were  exempted  from  liability  for  damage  to  the 
cargo  resulting  from  "any  act,  negligence,  or 
default  whatsoever  of  pilots,  master,  or  crew  in 
the  navigation  of  the  ship  and  in  the  ordinary 
course  of  the  voyage."  After  the  arrival  of  the 
vessel  at  the   port  of  discharge  the  cargo,  while 


still  imdischarged,  was  injured  in  consequence  of 
the  negligence  of  the  chief  engineer  of  the  ship. 

Held,  that  this  was  not  within  the  exception,  as 
it  had  not  occurred  **  in  the  navigation  of  the  ship," 
and  that  the  defendants  were  liable. — llie  Ac:onuxCy 
c.A.  133—15  P.  D.  208 ;  59  L.  J.  P.  D.  &  A.  91 ; 
63  L.  T.  737. 

13.  Exceptions  —  **  Neglect  or  default**  of  crew 
during  the  voyage  —  Effect  on  claims  for  general 
average  contribution  of  clause  exempting  shipowner 
from  negligence, — The  owners  of  a  ship  entered  into 
a  charter-party  whereby  they  agreed  that  the  ship 
should  proceed  to  a  specified  loading  port  and  there 
load  a  cargo,  and,  being  so  loaded,  should  therewith 
proceed  to  her  port  ot  discharge  and  there  deliver 
the  same,  the  act  of  God  or  any  act,  neglect,  or 
default  whatsoever  of  the  pilot,  master,  crew,  or 
other  servants  of  the  shipowners  during  the  said 
voyage  always  excepted.  The  ship  duly  arrived  ip 
a  seaworthy  condition  at  her  loading  port  and  com 
menced  taking  her  cargo  on  board,  but,  before  the 
loading  was  completed,  a  portion  of  it  already 
shipped  was,  whilst  the  ship  was  lying  at  her 
mooring  berth,  damaged  by  water  which  accumu- 
lated in  her  hold,  in  consequence  of  one  of  her 
engineers  having  negligently  left  open  a  valve  in 
her  engine  room.  To  recover  for  the  damage  so 
occasioned,  the  cargo  owners  brought  an  action 
for  breach  of  contract  against  the  shipowners,  and 
the  shipowners  counter-claimed  therein  for  expenses 
incurred  by  them  in  respect  of  discharging  and 
warehousing  the  damaged  cargo  belonging  to  the 
plaintiffis  and  pumping  the  water  out  of  the  ship. 

Held,  that  the  damage  proceeded  for  had  arisen 
from  the  neglect  or  default  of  one  of  the  crew  during 
the  said  voyage  within  the  meaning  of  the  exemp- 
tion contained  in  the  charter-party,  and  that,  con- 
sequently, the  plaintiffs'  claim  must  be  dismissed. 

Held,  also,  that  the  defendants  were  entitled  to 
recover  the  amounts  claimed  by  them  in  their 
counter-claim  as  general  average  on  the  cargo. — • 
The  Carron  Parky  P.D.  &  A.D.  191—15  P.  D.  203; 
59  L.  J.  P.  D.  &  A.  74 ;  63  L.  T.  356. 

14.  Payment  of  hire  to  cease  until  ship  in  an 
efficient  state  to  resume  service — Payment  during  dis- 
charge  of  cargo — Costs. — By  charter-party  between 
the  appellants  and  the  respondents  it  was  agreed 
that  the  respondents  should  hire  the  appellants' 
steamship  for  the  purpose  of  a  voyage  or  voyages 
within  certain  limits  at  "  8s.  per  gross  registered 
ton  per  calendar  month" — hire  to  continue  until 
her  redelivery  to  the  appellants  (unless  lost)  at  a 
safe  port  in  the  Unitea  Kingdom  or  on  the  Con- 
tinent, &c.  By  the  charter-party  it  was  stipulated 
that  the  appellants  should  provide  and  pay  for  the 
provisions  and  wages  of  the  captain  and  crew,  and 
maintain  the  ship  m  a  thoroughly  efficient  state  in 
hidl  and  machinery  for  the  service;  and  that  "in 
the  event  of  loss  of  time  from  deficiency  of  men  or 
stores,  break  down  of  machinery,  want  of  repairs, 
or  damage,  whereby  the  working  of  the  vessel  was 
stopped  for  more  than  forty-eight  consecutive 
hours,  the  payment  of  hire  should  cease  until  she 
should  be  again  in  an  efficient  state  to  resume  her 
service."  While  the  vossel  waa  on  a  voyage  to 
Harburg,  under  the  charter-party,  her  high  pres- 
sure engine  broke  down,  and  it  was  found  necessary 
to  put  back  to  the  Port  of  Las  Palmas.  As  repairs 
could  not  be  effected  in  that  port,  the  appellants 
and  respondents  agreed  that  a  tug  should  be 
employed  to  tow  the  ship  to  Harburg,  and  that  the 
expense,  £1,100,  should  be  treated  as  general 
average  on  cargo,  ship,  and  freight.  Ajb  their 
proportion  of  this  expense  the  respondents  eventu- 
ally paid  £867.    The  ship  left  Las  Palmas  on  the 
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18th  of  October,  1887,  towed  by  the  tug  and 
assisted  by  her  own  low  pressure  engine,  and 
arrived  at  Harburg  on  the  3l8t  of  October.  By 
the  10th  of  November  the  cargo  intended  for  that 
port  was  discharged,  the  ship's  steam  winches  being 
available.  On  the  same  oay  the  repairs  to  the 
ship's  navigating  machinery  were  completed,  and 
the  voyage  continued. 

Held  (affirming  the  decision  of  the  Court  of 
Session,  16  Court  Bess.  Cas.,  4th  series  (Rettie), 
599)  (Lord  Bramwell  dissenting),  that  the  appel- 
lants had  no  claim  for  hire  for  the  voyage  from 
Las  Palmas  to  Harburg,  the  ship  not  being  inde- 
pendently efficient  for  that  purpose. 

But  held,  varying  the  decision  of  the  Court  of 
Session  (Lord  Morris  dissenting),  that  the  appel- 
lants were  entitled  to  payment  of  hire  for  the  full 
time  actually  occupied  in  discharging  the  cargo  at 
Harburg,  the  ship  being  in  an  efficient  state  for 
that  paridcular  employment. — Hogarth  v.  Miller, 
Brother,  cfc  Co.,  H.L.  (8C.)— [1891]  A.  C.  48;  60 
L.  J.  P.  C.  1 ;  64  L.  T.  205. 

Collision— 

15.  CroMxng  ship — Rules  and  Bye-laws  for  the 
Navigation  of  the  ThameSj  art,  24. — By  article  24  of 
the  Kules  and  Bye-laws  for  the  Navigation  of  the 
River  Thames,  **  Steam  vessels  crossing  from  one 
side  of  the  river  towards  the  other  side  shall  keep 
out  of  the  way  of  vessels  navigating  up  and  down  the 
river,"  and  by  article  25  such  other  vessels  shall 
keep  their  coiurse. 

Held,  that  a  ship  which  has  not  completely  ac- 
compli^ed  the  manoeuvre  of  crossing  is  still  under 
the  obligation  of  the  rule,  although  her  stem  may 
have  got  as  near  to  the  opposite  shore  as  she  can 
safely  get,  if  she  is  still  athwart  the  stream. 

Judgment  of  the  coi^rt  below  affirmed  on  the 
facts  and  evidence. — 7'he  River  Derwenty  n.L.  (e.)— 
64  L.  T.  509. 

16.  Damages  —  Consequential,  loss  —  Demurrage  — 
Practice, — ^Where,  as  tne  result  of  a  collision,  a 
vessel  was  detained  in  poi-t,  while  a  substituted 
vessel,  belonging  to  the  same  owners,  was  doing 
her  work  at  the  defendants*  expense,  claim  for 
demurrage  wa«  disallowed. 

There  must  be  actual  loss,  and  reasonable  proof 
thereof,  to  support  a  claim  for  indemnity  for  con- 
sequential loss. 

The  Black  Prince,  1  Lush.  568,  distinguished. 

Where  a  reference  was  directed  to  ascertain  the 
actual  expenses  incurred  for  the  detained  vessel,  as 
distinguished  from  loss  of  profits. 

Held,  that  it  should,- in  the  circumstances,  be 
made  to  the  Registrar  of  her  Majesty  in  Ecclesias- 
tical and  Marine  Appeals. — I'he  City  of  Peking  v. 
Compagnie  des  Messageries  Maritimes  and  Others, 
P.c.  177—15  App.  Cas.  438 ;  59  L.  J.  P.  C.  88 ;  63 
L.  T.  722. 

17.  Fishing  smacks — Regulations  for  Preventing 
Collisions  at  Sea,  arts.  14,  22 — Roth  ships  to  blame — 
Costs, — It  is  the  duty  of  a  sailing  smack  during  the 
day  to  have  more  than  one  hand  on  deck,  and  where 
a  collision  occurs  between  her  and  another  smack, 
the  primary  cause  of  which  is  the  wrongfid  manoeuvre 
of  the  other  smack,  she  will  also  be  held  to  blame  if 
it  appears  that  had  she  had  two  hands  on  deck  they 
might  have  taken  means  to  have  obviated  the  other's 
wrongful  manoeuvre. 

In  a  collision  case  where  both  ships  are  to  blame, 
the  plaintiff  is  entitled  to  his  costs  if  in  his  state- 
ment of  claim  he  admits  that  he  is  to  blame. — The 
General  Gordon,  P.D.  &  A.D.— 63  L.  T.  117. 

18.  Fog — Alteration  of  helm. — ^There  is  no  hard 
and  fast  rule  of  practice  in  the  Admiralty  Court 


that  where  two  steamships  in  a  fog  are  approach-' 
ing  one  another  so  as  to  involve  riak  of  collision, 
neither  ship  ought  to  alter  her  helm  until  the 
sijB^als  of  the  other  give  a  clear  indication  of  her 
direction  :  each  case  must  depend  on  its  own  cir- 
cumstances, and  these  may  afford  reasonable 
ground  for  believing  what  the  direction  must  be. 

The  decision  of  the  Court  of  Appeal  (14  P.  D. 
172)  affirmed.  —  Owners  of  The  Vindomora  t. 
Owners  of  The  Haswell,  H.L.  (e.)— [1891]  A.C.  1; 
60  L.  J.  P.  D.  &  A.  1 ;  63  L.  T.  749. 

19.  Foreign  river — Steam  vessels  proceeding  one  vp 
and  the  other  down  river — Navigaiion.-^lJi  an  action  ' 
for  collision  between  two  vessels  under  steam  in  the 
River  Scheldt,  it  appeared  that  the  vessels  wen 
proceeding  in  opposite  directions,  the  one  up  and 
the  other  down  the  river,  and  tiiat  the  vessel  Rpnig 
up  the  river  had  the  tid^  against  her.  The  oomsion 
took  place  at  a  strong  bend  of  the  river.  It  did  not 
appear  that  any  positive  rule  had  been  printed  snd 
circulated  with  regard  to  the  navigation  of  the 
river ;  but  by  the  practice  of  navigation  there,  it 
was  the  duty  of  a  vessel  navi^ting  agunst  the 
tide  to  wait  until  a  vessel  coming  in  the  opposite 
direction  had  cleared  her  at  the  bend. 

Held,  upon  proof  that  the  vessel  navigating 
against  the  tide  had  disregarded  this  practioe,  that 
she  must  be  taken  to  have  been  to  blame  for  the 
collision.— TAf  Talahot,  P.D.  &  a.d. — 15  P.  D.  194; 
63  L.  T.  812. 

20.  Lights  —  Fairway  of  navigation  — Wliisik— 
Firth  of  Clyde, — ^Where  a  steamship  under  way  at 
night  in  the  Firth  of  Clyde  stops  her  way  and  pats 
herself  across  the  line  of  navigation  for  liie  par- 
pose  of  coining  to  an  anchor,  she  is  to  blame  for 
not  warning  vessels  coming  up  behind  her  of  her 
manoeuvres,  even  though  she  is  carrying  a  fixed 
stem  light.— r^c  Queen  Victoria,  C.A.— 64L.  T.  520. 

21.  Lights — Mersey  River  Rules^  art,  4 — Vestd 
carrying  misleading  light — Infringejnent  by  possihUibf 
cotitributing  to  collisiofi — Merchant  Shipping  Ad, 
1873  (36  &  37  Vict.  c.  85),  s.  17.— By  article  4  of  the 
rules  as  to  lights  to  be  carried  by  vessels  in  the 
River  Mersey  contained  in  the  schedule  to  the 
Order  in  Council  of  May  17, 1890,  and  made  in  pur- 
suance of  section  32  of  the  Merchant  Shippinj^ 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  a 
vessel,  having  two  or  more  masts,  when  at  anc^r 
in  that  river,  shall  carry  two  white  lights,  of  the 

Erescribed  size  and  power,  one  on  the  f  orestay,  at  a 
eight  not  exceeding  twenty  feet  above  the  hull, 
and  the  other  near  uie  stem  at  douUe  the  height 
of  the  bow  light. 

By  section  17  of  the  Merchant  Shipping  Act,  1875 
(36  &  37  Vict.  c.  85),  a  vessel  infringing  any  of 
the  regulations  contained  in,  or  made  under,  the 
Merchant  Shipping  Acts,  is,  in  case  of  collision,  to 
be  deemed  in  fault,  unless  it  is  shown  to  the  satia- 
faction  of  the  court  that  the  circumstances  of  the 
case  made  departure  from  the  regulation  necessary. 
The  T.,  a  steamship  imder  way  in  the  Menej, 
came  into  collision  with  another  vessel  whilst  carty- 
ing,  in  addition  to  the  ordinary  coloured  side  ligbts, 
white  stem  light,  and  white  masthead  light, 
another  white  light  on  the  mizen  track,  alleged  to 
be  a  <3ustom's  signal  light. 

No  regulation  or  practice  to  carry  such  last  men- 
tioned light  was  proved,  and  it  being  donbtfol  on 
the  evidence  whether  the  two  white  lights  of  The  T. 
which  were  first  seen — viz.,  that  at  the  masthead 
and  that  at  the  mizen  truck — might  not  have  niisled 
those  in  charge  of  the  other  vessel  into  tbinlriny 
that  these  lights  indicated  that  The  T.  was  a  vessel 
at  anchor. 
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Held,  that  The  T.  must  be  deemed  in  fault  under 
Bection  17  of  the  Merchant  Shipping  Act,  1873. — 
The  'Talbot,  P.D.  &  A.D.— [1891]  P.  184 ;  64  L.  T. 
542. 

22.  LighU — Overtaking  ship — Regulations  for  Pre- 
renting  Collisimis  at  Sea^  art,  11 — Fixed  stem  light, 
— Article  11  of  the  Regulations  for  Preventing 
Collisions  at  Sea  provides  that  ''a  ohip  which  is 
being  overtaken  by  another  shall  show  from  her 
8tem  to  such  last-mentioned  ship  a  white  light  or  a 
flare-up  light."  This  article  is  not  necesseuily  in- 
fringed where  it  is  proved,  in  an  action  of  damage, 
that  a  vessel  recjuired  to  show  a  white  stem  light 
under  its  provisions  has  shown  from  her  stem  te  a 
vessel  overtaking  her  a  fixed  white  light,  —  The 
Stukeahtfy  P.D.  &  A.D.  80—15  P.  D.  166;  59  L.  J. 
P.  D.  &A.  72;  63  L.  T.  115. 

23.  Lights — Trawler — Regulations  for  Preventing 
Collisions  at  Sea,  art,  10  (d) — Mutual  colli simi  dub 
— Arbitration, — By  article  10  (rf)  of  the  Regulations 
for  Preventing  Collisions  at  Sea,  *'  if  a  verael  when 
fishing  becomes  stationary,  in  consequence  of  her 
gear  getting  fast  to  a  rock  or  other  OMtraction,  she 
shall  show  the  light  and  make  the  fog  signal  for  a 
vessel  at  anchor." 

Held,  that  the  rule  is  applicable  although  the 
weather,  when  the  vessel  becomes  stationary,  is 
dear. 

In  an  action  for  collision,  it  appeared  that  the 
plaintiff's  vessel  and  the  defendant's  vessel  were 
insured  in  a  mutual  insurance  company,  by  the 
rules  of  which  it  was  provided  that,  in  the  event 
of  a  collision  ocounring  between  two  vessels  insured 
in  the  company,  &c.,  tlie  owners  of  such  vessels 
should  immediately  submit  a  statement  of  the  whole 
circumstances  of  the  collision,  and  the  directors, 
after  receiving  such  statement,  should  have  power 
to  arbitrate  on  the  matter,  and  their  decision  snould 
be  final. 

The  plaintiff  gave  notice  of  the  collision  to  the 
8ecretaz7  of  the  company.  The  secretary  obtained 
statements  as  to  the  collision  from  the  master  of  the 
plaintiff's  vessel,  and  from  the  master  of  the 
defendant's  vessel.  A  meeting  of  directors  was 
held,  at  which  the  defendant's  master  was  present, 
but  no  one  on  behalf  of  the  plaintiff,  and  a  resolu- 
tion was  passed  that  the  defendant's  vessel  bad  not 
been  in  collision  with  that  of  the  plaintiff. 

Held,  that  there  had  never  been  a  proper  hearing 
of  the  case  by  the  directors ;  that  the  resolution 
passed  by  them  was  therefore  not  an  arbitration 
within  the  meaning  of  the  rule;  and  that  the 
plaintiff  was  not  estopped  by  it  from  bringing  an 
action  for  d^images. 

Semble,  that  the  rule  must  be  taken  to  mean  that 
it  should  be  a  condition  precedent  to  an  arbitration 
that  both  parties  had  agreed  as  to  the  fact  of  a 
collision  having  taken  place. — The  Warwick,  P.D.  & 
A.D.— 15  P.  D.  189 ;  63  L.  T.  561. 

24.  Practice — Issue  as  to  contributory  fault  must 
be  first  raised  in  the  lower  court, — ^Where  in  a  case 
of  collision  no  suggestion  has  been  made  in  the 
pleadings  and  evidence  by  either  x>arty  that,  in  the 
event  of  their  vessel  being  found  to  be  in  the  wrong, 
there  was  contributory  fault  on  the  part  of  the 
other  vessel. 

Held,  tiiat  the  vessel  shown  to  have  been  at  fault 
by  reason  of  her  failure  to  keep  out  of  the  way 
could  not  be  allowed  to  raise  the  question  for  the 
first  time  in  the  final  coxirt  of  appeal  whether  the 
other  vessel  was  not  also  in  fault  from  fwlure  to 
comply  with  article  18  of  the  Regulations. 

The  Tasmania,  15  App.  C&s.  223,  followed.— 
Owners  of  The  Pleiades  v.  Omners  of  The  Jane,  P.O. 
—[1891]  A.  C.  259;  65  L.  T.  169. 


25.  Practice — Tug  and  tow  both  to  blame — Form  of 
decree — No  contribution  amongst  tortfeasors, — ^Where, 
in  an  action  of  damage  against  two  vessels  and 
their  owners,  defendants  intervening,  the  court 
absolves  the  plaintiffs'  vessel  from  blame,  and  finds 
both  the  vessels  proceeded  against  to  blame 
for  the  collision,  the  proper  practice  is  for  the 
court,  except  in  the  case  where  one  or  both 
of  the  vessels  are  exonerated  from  liability  on  the 
ground  of  compulsory  pilotage  or  other  defence  of 
the  like  nature,  to  pronounce  a  decree  in  the  action 
condemning  the  owners  of  eeush  vessel  and  their  bail 
in  the  damage  proceeded  for  and  in  costs,  and  under 
this  decree  the  plaintiffs  are  entitled  to  recover  the 
whole  of  their  damages  and  costs  from  the  owners 
of  either  vessel  or  their  bail,  witiiout  regard  to  any 
question  of  contribution  between  the  defendants. — 
The  Avon  and  The  Thomas  Jolliffe,  P.D.  &  A.D.  176 
—[1891]  P.  7. 

26.  Steamship  and  barge — Both  to  blame — Con- 
sequential loss, — Whilst  a  barge  was  by  night  lyin? 
astern  of  a  steamship  in  a  dock  the  latter  moved 
her  propeUer  and  cut  a  hole  in  the  barge.  It 
appeared  that  there  was  no  one  on  board  the  barge 
at  the  time  of  the  accident.     In  a  collision  action. 

Held,  that,  although  the  steamer  was  to  blame, 
the  barge  was  also  to  blame  for  not  having  anyone 
on  board  of  her,  as,  had  there  been,  the  collision 
might  have  been  avoided,  and  in  any  event  the 
barge  might  have  been  beached  before  she  sank, 
and,  therefore,  the  plaintiflfa  could  only  recover  half 
their  damages. — The  Scotia,  P.D.  &  A.D. — 63  L.  T. 
324. 

27.  Tug  and  vessel  in  tow — Collision  with  third 
vessel  through  negligence  of  tug — Liability  of  vessel  in 
tow, — No  general  rule  can  be  laid  down  as  to  the 
liability  of  a  vessel  in  tow  for  a  collision  between  it 
and  a  third  vessel  occasioned  by  the  negligence  of 
those  on  board  the  tug. 

Whether  the  relation  of  master  and  servant  exists 
between  the  owners  of  the  vessel  in  tow  and  the 
crew  of  the  tug,  so  as  to  make  the  fqrmer  liable, 
depends  upon  Sie  circumstances  of  each  case. — The 
Quickstep,  P.D.  &  A.D.— 15  P.  D.  196 ;  59  L.  J.  P. 
D.  &A.  65;  63L.  T.  713. 

Co-owners — 

28.  Accou7its — Managing  owner, — It  is  the  duty 
of  a  managing  owner  to  account  to  his  co-owners 
for  the  ship's  earnings  and  disbursements  within  a 
reasonable  time,  but  what  is  a  reasonable  time  must 
depend  upon  the  circumstances  of  each  case.  There 
is  no  fixed  rule  that  a  ship's  accounts  are  to  be 
ready  before  she  sails  on  her  next  voyage. — The 
Mount  Vernon,  P.D.  &  A.D.— 64  L.  T.  148. 

29.  Managing  owner — Principal  and  agent — Secret 
profits — Brokerage — Commission, — It  is  the  duty  of 
a  managing  owner  of  a  ship  to  procure  charters 
and  freights,  and  therefore,  in  the  absence  of  any 
special  bargain,  a  managing  owner  who  is  also  a 
shipbroker  is  not  entitled  to  make  a  profit  for 
himself  by  commission  or  brokerage  for  procuring 
charters  and  freights. — Williamson  v.  Hine  Brothers, 
CH.D.  KEK.,  J.  239— [1891]  1  Ch.  390;  60  L.  J.  Ch. 
123;  63L.  T.  682. 

Masteb — 

30.  Thames  navigation — Steamboat  towing  barges 
i7ito  dock — "  Navigating  " — Watermen^s  and  Lighter- 
men's  Amendme7it  Act,  1859(22  &  23  Vict,  c,  cxxxiii,) 
ss,  8,  10 — Bye^law  59. — The  towing  of  barges  into 
a  dock  by  a  steamboat  is  not  *'  navigating  a  steam- 
boat on  the  river"  so  as  to  render  the  master  of  the 
steamboat  liable  to  a  penalty  under  bye-law  59 
made  under  the  Watermen's  and  Lightermen's 
Amendment  Act,  1859,  which  prohibits  *'  a  person 
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in  charge  of  and  navigating  any  steamboat  on  the 
Hiver  Thames  "  within  certain  limits  from  towing 
at  the  same  time  more  than  six  barges  exceeding 
ten  tons  each. — Bolles  v.  Newell^  Q.B.D.  96 — 25  Q.  B. 
D.  335 ;  59  L.  J.  Q.  B.  423 ;  63  L.  T.  384. 

Merchant  Shippino  Acts— 

31.  Limitation  of  liability — Deductions — Calcula' 
Hon  of  amount  of  plaintiff* 8  liability  in  the  case  of 
steamships  measured  for  purpose  of  registry  since 
December  31,1889 — Merchant  Shipping  {Tonnage)  Act, 
1889  (52  <fc  53  Vict.  c.  43),  s,  3.— In  a  case  where  the 
owners  of  a  British  steamship,  built  since  March, 
1889,  and  measured  for  the  purposes  of  registry 
since  December  31  in  that  year,  sought  to  limit  their 
liability  under  the  Merchant  Shipping  Acts  for  the 
consequences  of  improper  navigation,  the  court,  it 
appearing  on  the  certificate  of  registry  that  the  gross 
tonnage  of  the  steamship  was  stated  to  be  1,922*82 
tons,  refused,  no  other  evidence  as  to  the  gross  ton- 
nage of  the  steamship  having  been  given,  to  allow 
the  plaintiffs,  in  calculating  the  amount  of  the 
tonnage  of  their  ship  for  the  purpose  of  the  suit, 
to  deduct  from  such  1,922*82  tons  any  of  the 
deductions  ordered  to  be  made  from  the  measure- 
ment of  tonnage  by  the  3rd  section  of  the  Merchant 
Shipping  (Tonnage)  Act,  1889,  or  any  other  deduc- 
tions other  than  certain  deductions  which  the 
defendants  admitted  ought  to  be  made  from  such 
amount  of  1,922*82  tons.— TAe  Umbilo,  P.D.  &  A.D. 
336— [1891]  P.  118;  60  L.  J.  P.  D.  &  A.  7;  64 
L.  T.  328. 

32.  Mortgage  of  fishing  boat — **  Ship  and  appur- 
tenances**— Articles  included  in  mortgage — Articles 
put  on  board  subsequently  to  mortgage — Merchant  Ship- 
ping  Act,  1854  (17  (t-  18  Vict,  c.  104),  ss.  66,  70,  469, 
484. — Under  the  word  **  ship  "  in  the  mortgage  of 
**a  ship  with  its  appurtenances,"  in  the  statutory 
form  under  the  provisions  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  all  articles  and 
materials,  whether  stored  or  in  use,  necessary  for 
the  accomplishment  of  its  voyage,  and  on  board  at 
the  date  oi  the  mortgage,  will  pass  to  the  mort- 
gagee; and  all  articles  and  materials  substituted 
for  such  articles  and  materials  subsequentiy  to  the 
date  of  the  mortgage  will  also  pass. 

The  construction  of  the  word  **  ship  "  in  section 
1  of  53  Geo.  3,  c.  159,  as  laid  down  in  (?a?e  v.  Laurie^ 
5  B.  &  C.  156,  is  applicable  to  the  same  word  in  the 
present  statutory  form  of  mortgage. — Coltman  v. 
Chamberlain,  Q.B.D.  12—25  Q.  B.  D.  328 ;  59  L.  J. 
Q.  B.  563. 

33.  Necessaries — Broker*  s  commission — Charter- 
party — 3  &  4  Vict,  c.  65,  s,  6. — Shipbroker's  com- 
mission for  effecting  a  charter  for  a  ship  (then  upon 
a  voyage)  for  a  future  voyage  does  not  come  within 
the  meaning  of  the  term  **  necessaries,"  so  as  to 
entitie  the  diipbrokers  to  proceed  in  an  action  in 
rem,— The  Marianne,  P.D.  &  A.D.— [1891]  P.  180 ; 
60  L.  J.  P.  D.  &  A.  39 ;  64  L.  T.  539. 

Pilot — 

34.  Compulsory  pilotage — Dues — Bye-laws — Port 
of  Chester  Act  (16  Oeo,  3,  c.  Ixi,)— Merchant  Ship- 
ping Acts,  ISo^and  1889  (17  &  18  Vict  c.  104 ;  52  <fe 
53  Vict,  c,  68). — A  public  local  Act,  in  force  before 
the  Merchant  Shipping  Act,  1854,  imposed  a  penalty 
on  imUcensed  persons  conducting  a  ship  into  the 
port  of  Chester. 

Held,  that  pilotage  was  compulsory. 

Pilotage  rates,  fixed  by  bye-laws  made  under 
statutory  authority  to  be  paid  to  pilots,  may  be 
sued  for  and  recovered  by  a  pilot. 

Section  1  of  the  Merchant  Shipping  Act,  1889,  is 
retrospective,  which  declares  that  *'ship"  in  Part 
y.   of  the  Merchant    Shipping  Act,    1854,    shall 


include  a  foreign  ship. — Jones  y.  Bennett,  Q.B.D.— 63 
L.  T.  705. 

35.  Compulmry  pilotage— Llandly  Pikiage  Dutrid 
—Mercha7it  Shipping  Act,  1854(17  &  18  Vict,  c.  IW), 
ss,  353,  388—6  &  7  Vict.  c.  Ixxxviii,,  s.  158).--8ub- 
ject  to  the  provisions  in  the  Merchant  Shippiag 
Acts  exempting  from  compulsory  pilotage  certain  | 
vessels  there  referred  to,  pilotage  is  oompubocy 
within  the  limits  of  the  Llcuielly  Pilotage  Distiiet 
for  all  vessels  not  exempted  from  oompulflOTy  pilot- 
age by  the  terms  of  the  pilotage  bye-Laws  maoe  by 
the  Burry  Navigation  and  Llanelly  Harbcmr  Com- 
missioners.—TAu  Ruby,  c.A.  42—15  P.  B.  164;  59 

L.  J.  P.  D.  &  A.  68 ;  63  L.  T.  735. 

Salvage— 

36.  Amount — Exorbitant  agreement  —  CoAs,— Tut 
plaintiffs,  in  an  action  of  salvage  brought  to  reooTcr 
salvage  remuneration  for  salvage  services  rendered 
in  the  Atiantic  Ocean  in  towing  for  350  miles  to  a 
port  of  safety  a  steamship  disabled  in  her  machiiia; 
and  valued,  with  her  cargo  and  freight,  at  ftboye 
£23,000,  but  less  than  £25,000.  pleaded  an  agree- 
ment made  between  the  masters  of  the  plaintiib'' 
and  defendants*  vessel  before  the  commencement  of 
the  services,  whereby  it  had  been  agreed  that  the 
master  of  the  plaintiffs'  vessel  would  make  lie 
attempt  to  tow  the  disabled  vessel  to  the  port 
where  she  was  placed  in  safety  for  the  snm  of 
£5,000,  and  that,  in  case  of  failing  in  the  attempt, 
the  plaintiff's  vessel  should  be  paid  for  the  serrkse 
rendered,  and  claimed  (1)  the  said  agreed  warn  of 
£5,000  as  and  for  salvage  for  the  services  rendered 
by  them,  and  ^2)  alternatively,  such  an  amoont  of 
salvage  as  to  tne  court  should  seem  right.  At  ^ 
hearing  of  the  action  the  court,  considering  tiiat 
£5,000  was  an  exorbitant  sum  for  the  salvage 
services  rendered,  awarded  to  l^e  salvon  £3,000 
salvage  remimeration,  with  costs,  and  apportioned 
the  amount  so  awarded  as  follows : — £2,500  to  the 
owners  of  the  salving  vessel,  £150  to  her  master, 
and  £350  to  her  officers  and  crew  according  to  thdr 
rating.- r/ic  Mark  Lane,  P.D.  db  A.D.  47—15  PJ). 
135  ;  63  L.  T.  468. 

37.  Amount  —  Derelict  boiler  —  Auxtrd^Costs.— 
Where  five  men  having  found  a  derelict  marine 
boiler  floating  in  the  sea,  pulled  it  ashore  and 
hauled  it  beyond  high  water,  the  court,  in  a  defanlt 
salvage  action,  out  of  £58,  the  net  proceeds  of  ti* 
said  boiler,  awarded  £50  and  costs. — The  Bmlertr 
Elephant,  P.D.  &  A.D.— 64  L.  T.  543. 

38.  Towage  cantract — Conversion  of  towa^  w^ 
salvage — Owners  pro  hac  yice— Personal  liabiliitf  /or 
salvage, — Barge-owners  built  at  Chepstow  a  mmber 
of  barges  for  her  Majesty's  service  imder  a  contiart, 
whereby  the  full  price  of  the  barges  was  not  to  1^ 
paid  \mtil  after  deKvery  at  Portland,  and  despatcbcd 
them  on  their  voyage  to  that  port  in  charge  of  two 
men  on  bosurd  each  baige  and  in  tow  of  a  steam 
tug.  During  the  voyag^e  four  of  the  barges  hiw 
adrift  from  the  steam  tug,  and  her  master  m 
crew  rendered  salvage  services  to  all  the  barges  beyond 
what  could  reasonably  be  supposed  to  have  been 
included  in  the  towage  contract  After  soae 
difficulty  two  of  the  barges  were  towed  by  tbe 
steam  tug  to  Portland,  and  there  deKvered  ui;  to 
the  proper  Admiralty  officials;  the  remami^ 
barges  being  placed  in  safety  by  the  exertioiisof 
other  salvors.  Subsequently  the  owners,  master, 
and  crew  of  the  steam  tug  brought  an  action  ol 
salvage  against  the  three  barges  so  salved  by  oUier 
salvors,  and  by  the  writ  in  such  action  claimed  to 
recover  against  the  barge  builders  for  salnge 
services  rendered  to  the  barges  delivered  jd^J* 
Portland.     The  writ  in  tho  action  was  never  aerrai. 
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l>ut  the  solicitors  for  the  barge  builders  undertook 
to  appear  thereto,  and,  in  pursuance  of  such  under- 
taking, the  barge  builders  appeared  absolutely  as 
defendants  in  the  suit. 

Held,  that  the  defendants  were  liable  to  pay 
salvage  remuneration,  both  in  respect  of  the  salvage 
rendered  to  the  two  barges  deuvered  up  at  Port- 
land, and  also  in  respect  of  the  services  renderecT 
by  the  plaintiffs  to  the  remaining  three  barges. 

Observations  as  to  the  right  of  instituting  actions 
of  salvage  in  personam, — The  Steel  Barges,  P.D.  & 
A.D.  127—15  P.  D.  142  ;  59  L.  J.  P.  D.  &  A.  77. 

See  also  Bankruptcy,  1 ;  Confuct  of  Laws, 
4;  Negligence,  2,  9;  Sheeiff;  Thames  Con- 
servancy. 

SHIPBROKER.— See  Ship,  29,  33. 

SOLICITOR  :— 

1.  Charging  order  —  Property  recovered  or  pre- 
served  —  Money  paid  into  court  by  a  defendant  — 
Counter-claim— Set-off— Solicitors  Act,  1860  (53  <£: 
24  Vict.  c.  127),  s.  2S—0rd.  22— Orrf.  19,  r.  3.— The 
defendants  in  an  action  paid  a  sum  of  money  into 
court,  and  put  in  a  defence  denying  liability  and  a 
counter-chum  arising  out  of  the  same  matters  as 
the  claim.  The  pmintiff's  solicitor  obtained  a 
charging  order  upon  the  fund  in  court.  The 
action  proceeded,  and,  in  the  result,  judgment 
'went  for  the  plaintiff  on  the  claim,  and  for  the 
defendants  on  the  counter-claim. 

Held,  that  the  sum  recovered  on  the  counter- 
claim must  be  set  off  against  the  sum  recovered  on 
the  claim,  and  the  solicitor's  charging  order  limited 
to  the  balance  due  to  the  plaintiff,  that  being  the 
only  sum  "recovered  or  preserved"  within  the 
28th  section  of  the  Solicitors  Act,  1860. — Westacott 
V.  Bevan,  Q.B.D.  363— [1891]  1  a  B.  774;  60  L.  J. 
Q.  B.  536. 

2.  Charging  order — Property  recovered  or  pre- 
servedr—^^  &  40  Vict.  c.  44,  s.  3.— The  plaintiff 
having  obtained  judgment  declaring  the  vaudity  of 
two  mortgages,  and  ordering  accounts  to  be  taken, 
and  a  receiver  to  be  appointed,  the  plaintiff's 
solicitor  applied  for  a  charging  order  for  his  costs 
upon  the  plaintiff's  interest  m  me  lands  and  on  the 
amoimts  found  due  to  the  plaintiff. 

Held,  that  the  solicitor  was  entitled  to  the 
charging  order. — Keenan  v.  Armstrong ,  v.c.  (Ir.) — 
27  L.  R.  Ir.  371. 

3.  Costs — Action  of  contract  begun  in  High  Court 
and  afterwards  remitted  to  county  court — Judgment 
/or  less  than  £50 — Chajige  of  solicitors — Right  of 
solicitor  who  had  acted  in  High  Court  to  High  Court 
costs  against  client — County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  s.  118.— An  action  for  some  £30  for 
work  done  was  comi^enced  in  the  High  Court,  and 
was  afterwards  remitted  to  a  county  court,  where 
judgment  was  given  for  the  plaintiff  for  £30  and 
costs.  Before  the  order  to  remit  was  made  the 
plaintiff  changed  his  solicitor,  and  the  solicitor  who 
bad  acted  for  him  in  the  High  Court  ceased  to  act 
for  him  in  the  actior.  The  registrar  of  the  county 
court  taxed  the  costs  of  the  proceedings  in  the 
county  court  on  the  county  court  sccde,  but  he 
refused  to  tax  the  costs  of  the  solicitor  who  had 
acted  for  the  plaintiff  in  the  High  Court  on  the 
High  Court  scale.  In  an  action  brought  in  a 
county  court  by  this  solicitor  to  recover  from  his 
client  the  costs  incurred  by  him  in  the  High  Court 
on  the  High  Court  scale. 

Held,  that  the  solicitor  was  entitled  to  recover 
these  costs  from  his  client,  as  such  Cogxji  di^  uot 
come  within  section  118  of  the  Countv  ^  urt^  '^^^' 
1888,  not  being  costs  for  work  done  jij  ^^^  cO^^^J 


court. — Boy  dell  v.  Millar,  Q.B.D.  335—60  L.  J.  Q.  B. 
251 ;  64  L.  T.  299. 

4.  Costs — Order  for  delivery  and  taxation  of  bill — 
Petition  of  course — District  Registrar  of  Liverpool — 
Jurisdiction — Judicature  Act,  1873  (36  cfc  37  Vict.  c. 
66),  ss.  62-66— i?.  S.  C,  1883,  ord.  35,  r.  6a,  sub- 
rules  (1),  (2);  ord.  62,  r.  18.— A  registrar  of  the 
Liverpool  District  Registry  has  no  jurisdiction  on 
a  petition  of  course  to  mi^e  an  order  on  a  solicitor 
for  delivery  and  taxation  of  his  bill  of  costs. 

Decision  of  Kekewich,J.  (39  W.  R.  333),  reversed. 
—In  re  Porrett,  C.A.  531— [1891]  2  Ch.  433 ;  60  L.  J. 
Ch.  396;  64  L.  T.  194. 

5.  Costs — Order  to  tax — Suppression  of  material 
facts — Right  to  obtain  second  order  of  course — Soli- 
citors Act,  1843  (6  (fe  7  Vid.  c.  73),  s.  37.— A  client 
is  not  entitled  to  obtain  a  second  common  order  to 
tax  as  of  course  where  he  has  allowed  the  first  to 
lapse  by  effluxion  of  time,  nor  may  he  suppress 
material  facts  in  obtaining  the  order. — In  re  Webster, 
CH.D.  NOR.,  J.  535— [1891]  2  Ch.  102;  60  L.  J.  Ch. 
338;  64  L.  T.  250. 

6.  Costs — Profit  costs — Taxation — Solicitor-mort- 
gagee acting  in  person — Redemption  action. — A  mort- 
gagee-solicitor who  acts  for  himself  in  a  redemption 
actiq;^  is  only  entitled  to  costs  out  of  pocket  not 
to  profit  costs — i.e.,  remuneration  for  personal 
trouble. 

An  objection  to  the  allowance  of  such  costs  need 
not  necessarily  be  taken  at  the  hearing  of  the  action. 

Price  V,  M*Beth,  12  W.  R.  818,  not  foUowed.— 
Stone  V.  Lickorish  &  Bellord,  CH.D.  STI.,  J.  331 — 
[1891]  2  Ch.  363 ;  60  L.  J.  Ch.  289;  64  L.  T.  79. 

7.  Costs — Solicitors*  Remuneration  Act,  1881 — 
Taxation — Negotiating  sale  subject  to  sanction  of 
court — Fees  paid  to  estate  agents  to  obtain  evidence  as 
to  value  in  order  to  procure  sanction — **  Commission  " 
— Scale  fee  for  negotiating  sale  by  private  contract — 
General  Order  under  Soliritors*  Remuneration  Act, 
1881,  Schedule  I.,  Part  I.,  r.  11.— Where  real  estate 
is  beinff  sold  by  private  contract  under  the  order 
and  direction  of  the  court  in  an  administration 
action,  a  solicitor  who  does  ever3rthing  that  a 
solicitor  can  do  in  arrangincc  the  sale  and  the 
price  and  terms  and  conditions  thereof,  which  only 
further  require  the  sanction  of  the  court  to  become 
binding,  '*  arranges  the  sale,"  &c.,  within  the 
meaning  of  rule  11  of  the  General  Order  f under  the 
Solicitors'  Remuneration  Act,  1881),  Scnedule  I., 
Part  I.,  and  is,  therefore,  not  disentitled  to  the 
scale  fee  "for  negotiating  a  sale  of  property  by 
private  contract*'  under  the  scide  of  charges  in 
Schedule  I.,  Part  I.,  aforesaid,  by  the  mere  fact 
that  the  contract  for  sale  does  not  become  a  binding 
one  till  sanctioned  by  the  court,  provided  that  it  ia 
ultimately  so  sanctioned  and  an  actual  sale  is  con- 
sequently effected. 

Fees  paid  or  payable  by  the  client  in  such  a  caso 
to  valuers  (though  they  may  be  auctioneers  or 
estate  agents),  not  for  assisting  to  negotiate  the 
sale,  but  in  order  to  obtain  their  evidence  to  satisfy 
the  court  that  the  price  offered  is  a  fair  and  proper 
one,  and  thus  obtain  its  necessary  sanction,  are  not 
"  commission  paid  by  the  client  to  an  auctioneer  or 
estate  or  other  agent  "  within  the  meaning  of  the- 
said  rule,  so  as  to  disentitle  the  solicitor  to  the 
aforesaid  scale  fee. 

Decision  of  Kay,  J.  (39  W.  R.  90),  reversed. — In  re 
MacOowan,  MacOowan  v.  Murray,  C.A.  227 — [1891] 
1  Ch.  105 ;  60  L.  J.  Ch.  118  ;  63  L.  T.  793. 

8.  Costs — Solicitors'  Remuneration  Act,  1881  (44  & 
45  Vict.  c.  44),  8.  7 — Mortgage — Investigating  title — 
Separate  mortyage  transactions — Solicitors^  Rcmuntra^ 
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Hon  Order,  1882,  Schedule  i.,  Part  /.,  r.  10.— The 
life  intereet  of  a  tenant  for  life  in  the  whole  of  the 
real  estates  comprised  in  a  settlement  made  in  1871 
was  subject  to  a  mortgage  of  £192,003  created  by 
the  tenant  for  life.  In  1882  the  trustees  of  the 
settled  estates  were  empowered  by  a  private  Act  to 
raise  a  larger  sum,  on  mortgage  of  the  fee  of  the 
settled  estates,  for  the  purpose  of  paying  off  the 
charge  on  the  life  estate  and  the  other  debts  of  the 
tenant  for  life.  In  August,  1883,  the  trustees 
accordingly  executed  a  mortgage  in  fee  of  part  of 
the  settled  estates,  to  the  same  mortgagees,  for  a 
sum  of  £232,000,  out  of  which  the  sum  of  £192,000 
was  retained  by  the  mortgagees  in  repayment  of 
their  charge  on  the  life  estate,  and  only  the 
balance — viz.,  £40,000 — ^paid  in  cash  to  the  trustees. 
The  mortgagees  employed  the  same  solicitors  in 
respect  of  both  mortgage  transactions. 

Held,  that  the  mortgage  of  1883  was  not  a 
further  charge  for  £40,000,  but  an  entirely  new 
mortgage  for  £232,000,  and,  therefore,  that  the 
solicitors  of  the  mortgagees  were  entitled  to  be  re- 
niimerated  on  that  footing,  according  to  the  scale 
fee  prescribed  in  Schedule  I.,  Part  I.,  of  the 
Solicitors*  Eemuneration  General  Order,  1882. 

Decision  of  North,  J.  (reported  39  W.  R.  106),  re- 
versed.— Ayleaford  (Earl)  v.  Poulett  {Earl),  C.A.  241 
—[1891]  1  Ch.  248  ;  60  L.  J.  Ch.  204 ;  64L*T.  336. 

9.  CoeU — Solicitors*  Remuneration  Act^  1881  (44  & 
45  Vict,  c.  44) — Taxation — Negotiation  fee — Commis- 
sion paid  hy  client  to  estate  agent — General  Order, 
Schedule  /.,  r.  11. — ^In  1874  the  owne»  of  an  estate 
in  Devonshire  appointed  a  local  surveyor  as  the 
■estate  agent,  with  a  view  to  its  development  as  a 
building  estate,  and  agreed  that  his  remuneration 
should  be  two  and  a  half  per  cent,  on  the  purchase- 
money  of  all  the  land  sold  during  his  agency.  In 
1884  an  offer  to  purchase  a  small  part  of  the  estate 
was  made  direct  to  the  owner,  ana,  the  local  agent 
being  then  ill,  the  negotiation  for  the  sale  was  con- 
ducted, at  the  owner's  request,  by  the  owner's 
London  solicitor,  who  went  to  Devonshire  for  the 
purpose.  The  local  agent,  however,  assisted  to 
some  extent  in  the  transaction  by  preparing  plans 
and  advising  as  to  the  price  and  as  to  the  restric- 
tive covenants  to  be  imposed  on  the  purchaser.  On 
completion  of  the  purdieise,  a  sum  of  £360  (bein^ 
two  and  a  half  per  cent,  on  the  purchase-money) 
was  paid  to  the  local  agent  by  the  vendor,  on  its 
being  represented  to  the  vendor  that  it  was  also 
remuneration  for  work  done  during  the  preceding 
ten  years. 

Held,  by  the  Court  of  Appeal  (lindley,  Bowen, 
and  Fry,  L.JJ.),  affirming  North,  J.,  that  this  was 
^*  a  commission  paid  by  the  client  to  an  estate 
agenf  within  the  meaning  of  rule  11  of  tiie 
General  Order  under  the  Solicitors'  Remuneration 
Act,  1881,  and  that  the  vendor's  solicitor  was  not 
entitled  to  the  scale  fee  for  negotiating  the  sale 
under  Schedule  I.,  Part  l.—In  re  Withall,  C.A.  529 
—[1891]  3  Ch.  8;  64  L.  T.  704. 

10.  Costs — Solicitors*  Remuneration  Act,  1881,  s,  2 
— General  Order ^  1884,  r.  (r).  Schedule  II, — Taxation 
— **  Other  documents,** — The  words  **  other  docu- 
ments "  in  the  heading  to  Schedule  II.  of  the 
General  Order,  1884,  made  under  the  Solicitors* 
Remuneration  Act,  1881,  mean  other  documents 
ejusdem  generis  with  deeds  and  wills. 

An  agreement  between  a-  contractor  and  town 
commissioners  for  the  execution  of  sewage  works 
comes  within  the  term  "conveyancing  business** 
in  section  2  of  the  Solicitors*  Remuneration  Act  of 
1881,  and  is  taxable  as  such. 

Ex  parte  0*lJagan,  19  L.  R.  Ir.  99,  followed. 


In  re  Atkinson  and  Lurgan  Commissioners,  24  L  B. 
It.  182,  considered. — Ex  part^.  Caruth,  m.b.  (Ir.)- 
25  L.  R.  Ir.  478. 

11.  Costs — Solicitors*  Remuneration  Ad,  1S81— 
General  Order,  Schedule  L,  Part  I. —  Vendor s  sdid- 
tor — Costs  of  release  of  incumbrance, — ^The  costs  of 
obtaining  the  release  of  an  outstanding  incumbnoce 
on  property  sold  are  not  covered  by  the  scale  chaise 
allowed  to  the  solicitor  for  a  vendor  by  Sehedole  L 
Part  I.,  of  the  General  Order  made  under  tike 
Solicitors'  Remuneration  Act,  1881. 

In  re  Emanuel  &  Simmonds,  33  Ch.  D.  40,  con- 
sidered.—J5^x  parte  Bonass,  M.R.  (Ir.)— 27  L.  R.  Ir. 
375. 

12.  Costs — Taxation  after  jMyment — Special  cir- 
cumstances— Pressure — Payment  ^*  under  pn^d**— 
Client  abroad — Discretio7i  of  judge — Aticmeys  and 
Solicitors  Act,  1843  (6  tfc  7  Vict,  c.  73),  ss.  37,  38, 41. 
— In  October,  1890,  house  property  which  was  sab- 
ject  to  a  mortgage  was  sold  by  the  mortgagor,  the 
8th  of  November  beitig,  as  the  mortgagee's  sdici- 
tor  was  aware,  the  date  fixed  for  completion.  On 
the  24th  of  November,  when  the  purchaser  iras 
pressing  for  completion  of  the  contract,  and  threat- 
ening an  action  for  specific  performance,  the  mort- 
gagee's solicitor  delivered  a  bill  of  costs  for  £4o, 
and  three  weeks  afterwards  a  small  supplemeatvy 
bill  for  £3  16s.  The  mortgagor  hiniself  was  in 
Australia,  but  on  the  23rd  of  December  his  solicitor, 
acting  as  his  agent,  in  order  to  get  the  purchase 
comj^eted,  paid  "imder  protest"  the  sum  of  £42, 
which  the  mortgagee's  solicitor  had  offered  to  accept 
in  full  discharge  of  the  bills,  and  a  receipt  was  given 
which  stated  that  the  amount  was  '*paid  under 
protest." 

The  mortgagor's  solicitor  having  taken  out  i 
summons  f6r  taxation  after  payment,  alleging  as 
*'  special  circumstances  "  within  sections  38  ana  41 
of  6  &  7  Vict.  c.  73 — (1)  the  mortgagor's  ahsence, 
(2)  the  payment  having  been  made  '*  under  protest," 
and  (3)  the  *' pressure"  arising  from  the  necessttr 
under  which  ho  lay  of  obtaining  the  mortgagee's 
concurrence  in  order  to  complete  the  contract  for 
sale,  Kekewich,  J.,  acceded  to  the  application. 

Held,  on  appeal,  that,  though  there  might  be 
some  doubt  whether  the  grounds  alleged  were  suf- 
ficient to  constitute  a  clear  case  of  *'  special  dnnun- 
stances "  within  the  meaning  of  the  Act,  yet,  as 
some  grounds  for  holding  such  special  circumstances 
had  been  shown,  and  the  judge  had  exercised  his 
discretion,  his  decision  ought  not,  under  the  cir- 
cumstances of  this  case,  to  be  interfered  with,  and 
that  appeals  in  cases  of  this  kind  ought  not  to  be 
encouraged  where  the  amount  in  question  was  so 
trifling. 

Decision  of  Kekewich,  J.,  affirmed. — In  re  Chtet' 
man  {a  Solicitor),  C.A.  497-^[1891]  2  Ch.  289;  64 
L.  T.  602. 

13.  Lien  for  costs — Charge  by  plaintiff  to  third 
person  on  money  to  be  recovered  in  two  actions — (hf 
action  only  successful — Lien  of  solicitor  on  moMtf 
recovered  for  costs  of  both  actions  in  priority  to  chary, 
— A  difference  exists  between  the  lien  of  a  solicitor 
on  a  fund  recovered  for  his  client  in  an  action  and 
on  deeds  coming  into  his  possession,  inasmuch  as 
in  the  former  case  he  has  no  lien  for  all  costs  dw 
to  him  from  his  client,  but  only  for  the  costs  of  re- 
covering that  particular  fund ;  and  even  where  the 
solicitor  actually  gets  the  fund  into  his  possession 
he  obtains  no  greater  lien  than  if  it  had  remained 
in  court*  .  .^ 

A.  having  threatened  to  suo  B.  on  a  dishonoured 
biU  of  excluinge,  B.  agreed  to  give  him  achaiigeon 
certoiii    money  which  B.'s  solicitors  were  taking 
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proceedings  to  recover  from  two  insurance  com- 
»  paiiies,  on  two  separate  policies  of  insurance  on  a 
ship.  The  charge  was  prepared  hy  B.*s  solicitors, 
after  an  interview  at  which  A.  and  B.  were  also 
present,  and  the  solicitors  sent  it  to  A.  in  a  letter, 
-m  which,  **in  pursuance  of  the  enclosed  written 
*  .charge,"  they  undertook  out  of  any  moneys 
-received  by  them  from  either  the  S.  Association  or 
"the  M.  Association  under  the  policies  to  hand  over 
-to  A.,  •*  after  payment  of  the  legal  charges,"  so 
(znuch  of  the  amount  recovered  from  the  said  asso- 
ciation {sic)  as  might  be  sufficient  to  repay  him  the 
amount  secured  by  the  charge. 

The  proceedings  against  the  M.  Association  were 
•compromised  on  the.association  agreeing  to  pay  a 
.certain  sum.  Some  time  afterwards  the  S.  Asso- 
ciation obtained  judgment  in  their  favour. 

Held,  that  the  undertaking  given  by  B.*s  soli- 
citors could  not  be  construed  as  entitling  them  to 
jMiyment  of  their  legal  charges  in  respect  of  the 
proceedings  relating  to  both  policies ;  so  that  the 
"  undertaking  was  not  inconsistent  with  the  general 
principle  as  to  a  solicitor's  right  of  lien. 

Decision  of  Kekewich,  .J.,  64  L.  T.  N.  S.'318, 
jeversed. — Mackenzie  v.  Mackintoahy  c.a. — 64  L.  T. 
706. 

14.  Lien  for  costs — Extent  of  lien — Taxable  c^sts, 
charges  J  and  expenses — Advances — Solicitors  Act,  1860 

"  .(23  <fb  24  Vict,  c.  127),  s.  2^— Taking  security  for 
'Costs — Interest —  Waiver  of  lien, — A  solicitor  can  only 
^  have  a  lien  on  his  client's  documents  for  taxable 
•costs,  charges,  and  expenses  incurred  by  him  as 
solicitor  of  the  client,  which  will  include  all  ad- 
vances, made  by  the  soHcitor  in  the  course  of  his 
business  as  a  soHcitor,  which  are  liable  to  be 
•  moderated  by  the  taxing  master ;  but  the  lien  does 
not  extend  to  ordinary  loans  or  advances  by  the 
soUcitor  not  so  made  as  aforesaid,  and  not  liahle  to 
be  so  taxed  or  moderated. 

As  to  whether  the  taking  of  a  security  from  the 
•chent  operates  as  a  waiver  of  the  lien  where  one 
exists,  no  fixed  rule  can  be  laid  down;  but  it 
depends  on  the  position  of  the  parties  and  the 
circumstances  of  the  particular  case,  as  affording  an 
inference  of  the  intention  of  the  parties.  If  that 
position  and  the  circimistances  of  the  case,  or  the 
<  nature  of  the  security,  are  such  that  the  taking  of 
the  security  is  inconsistent  with  the  continuance  of 
the  lien,  a  sufficient  indication  is  afforded  of  an 
intention  to  abandon  the  lien  and  rely  on  the 
security  so  taken. 

A  solicitor  took  as  security  from  his  client  (a 
married  woman)  a  promissory  note  (in  which  her 
husband  joined  as  surety),  with  a  provision  for 
payment  of  interest  at  five  per  cent.,  and  also  a 
charge  on  a  life  policy ;  and  nothing  was  said  ahout 
the  hen  continuing,  notwithstanding  the  taking  of 
the  security. 

Held,  that,  inasmuch  as  a  solicitor  owes  a  duty 
to  his  dient  to  explain  clearly  the  effect  of  every 
transaction  between  them,  and  as  the  security  in 
'  question  gave  more  than  the  lien,  the  taking  of  it 
was  inconsistent  with  the  continuance  of  the  lien, 
^  and  afforded  an  inference  of  an  intention  to  abandon 
•the  Hen  and  rely  on  the  security. 

KobaHs  V.  Jefferysy  8  L.  J.  Ch.  (O.  S.)  137, 
•approved. 

yecision  of  Stirling,  J.,  reversed. — In  re  Taylor , 
"  Stilemanf  A  Underwood,    Ex  parte    Payne- Collier, 
'  C.A.  417— [1891]  1  Ch.  590 ;  60  L.  J.  Ch.    ^25  ;  64 
L.  T.  605.  *^ 

15.  Lien  for  costs — Proceeds  of  execution  hands 
of  sheriff— AQ  &  41  Vict,  c,  56,  s,  Q2,^\  [  t^Kvl  re- 
covered judgment  against  M.  issued  e^.*  he,^^  for 


the  costs.  M.  paid  the  amount  due  to  the  sheriff, 
in  whose  hands  it  was  seized  imder  a.  fi,  fa,  at  the 
suit  of  a  third  person  who  had  obtained  judgment 
against  A.  A.*s  soHcitor  appHed  to  the  court  for  a 
declaration  that  the  money  in  the  hands  of  the 
sheriff  was  subject  to  their  lien. 

Held,  that,  in  the  absence  of  evidence  that  the 
soHcitor  could  not  otherwise  recover  the  costs,  the 
court  in  its  discretion  would  not  make  the  order. — 
Croghan  v.  MaffeU,  EX.D.  (Ir.)— 28  L.  R.  Ir.  97. 

15a.  Lien  for  costs — Title  deeds  held  for  mortgagee 
— Payment  off  of  mortgage  —  Costs  of  mortgagee's 
solicitor — Bight  of  Tnortgagor  to  return  of  deeds, — 
Where  a  mortgagor  has  paid  his  mortgagee  his 
principal,  interest,  and  costs,  and  taken  a  release 
from  him,  the  mortgagee's  soHcitor  has  no  right  to 
retain  the  deeds  as  against  the  mortgafi^or,  even  for 
costs  due  by  the  mortgagee  for  work  done  relating 
to  the  mor^aged  property  pending  the  mortgage, 
the  equitable  right  of  the  mortgagor  to  have  his 
deeds  back  from  the  mortgagee  on  such  payment 
prevaiHng  against  the  soHcitor's  Hen  claimed  in 
right  of  tne  mortgagee. 

Ogle  V.  Story,  4  B.  &  Ad.  735,  distinguished. — In 
re  Llewellyn  {a  Solicitor),  CH.D.  CHI.,  J.  713. 

16,  Misconduct — Solicitor  struck  off  roll  on  convic 
victionfor  criminal  charge — Conviction  still  standing — 
Application  to  restore  to  roll — Previous  refusals  hy 
court  to  restore — Jurisdiction  of  court  to  restore — 
Special  circumstances, — The  court  has  power  to 
restore  to  the  roU  of  soHcitors  a  gentleman  who  has 
been  struck  off  the  rolls  as  a  consequence  of  his 
conviction  on  a  criminal  charge,  although  such  con- 
viction stands,  and  although  appHcations  to  restore 
have  been  previously  refused  by  the  court ;  but  such 
power  wiU  not  be  exercised  by  the  court  unless 
under  the  most  special  circumstances.  —  In  re 
Brandreth,  Q.B.D.  687—60  L.  J.  Q.  B.  501 ;  64  L.  T. 
739. 

17.  Trust  money  passing  into  hands  of  firm  with 
notice  of  trust — Investment  by  partner  on  improper 
security — Negligence — Liability  of  pa  rtners — Notice — 
Implied  retainer  —  Liability  of  deceased  partner^ s 
estate — Contribution — Trustee  Act,  1888  (51  &  52 
Vict,  c,  59),  s.  4  (1).' — ^Trust  funds  were  deposited 
in  1883  at  a  bank  in  the  name  of  a  firm  of  solicitors 
(consisting  of  three  partners,  of  whom  S.  was  one) 
who  acted  for  the  trustees.  The  last  surviving 
trustee  died  in  1883,  and  in  1884  the  trust  funds 
were  invested  in  a  mortgage  of  house  property  of 
a  hazardous  nature.  The  mortgage  was  taken  in 
the  names  of  S.  and  two  other  persons,  aU  of  whom 
had  then  agreed  to  become  new  trustees  of  the 
trust  funds,  but  who  were  not  actually  appointed 
trustees  until  after  the  execution  of  the  mortgage. 

S.  acted  for  his  firm  throughout  the  whole  trans- 
action as  to  the  investment,  and  the  costs  of  his 
firm  in  relation  to  the  transaction  were  retained  out 
of  the  trust  fund.  S.  had  fuU  knowledge  of  the 
natiu*e  of  the  property  taken  as  security,  but  the 
other  members  of  his  firm  had  no  actu^  knowledge 
on  the  matter.  The  security  proved  insufficient, 
and  in  1888,  in  an  action  brought  by  the  bene- 
ficiaries against  S.  and  the  two  other  trustees  of 
the  fund,  it  was  held  that  they  were  jointly  and 
severally  Hable  to  make  good  the  loss  sustained  by 
the  trust  fund.  This  not  having  been  done,  the 
present  actions  were  brought. 

Held  (1),  that  the  trust  fimds  having  come  into 
the  hands  of  the  firm  of  soHcitors  with  notice  of 
the  trusts,  all  the  partners  were  affected  with, 
knowledge  of  the  nature  of  the  security  through  8.,/ 
who  acted  throughout  within  the  scope  of  his 
authority  as  partner,  and  were  therefore  impHcated 
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in  tho  breach  of  trust;  that  the  liability,  being 
joint  and  several,  was  not  discharged  by  the  judg- 
ment, obtained  in  1888,  against  S. ;  that  the 
Trustee  Act,  1888,  s.  4,  afforded  no  defence,  as  the 
security  was  one  of  a  class  attended  with  hazard ; 
and  that  the  estate  of  a  deceased  partner  of  S.  and 
the  surviving  partner  personally,  were  liable  to  make 
good  the  loss. 

Lechtnere  v.  Fletcher,  1  Cr.  &  M.  G23,  3  Tyr.  450, 
and  King  v.  Hoare,  13  M.  &  W.  494,  followed. 

Held  (2),  that  the  relation  of  soHcitor  and  client 
existed  between  the  firm  of  S.  and  each  of  the 
two  new  trustees,  although  no  express  retainer  had 
been  given,  and  that  S.,  and  through  him  the  firm, 
having  failed  in  the  duty  of  calling  the  attention 
of  the  trustees  to  the  rules  as  to  investment  of 
trust  money,  the  firm  was  liable  for  negligence,  and 
that  such  liability  extended  to  the  estate  of  the 
deceased  partner. 

The  law  as  to  implied  retainer,  as  laid  down  in 
Bean  v.  Wade,  1  Times  L.  R.  404,  2  Ibid.  157, 
followed. 

As  to  an  action  for  indemnity  where  no  claim 
had  actually  been  made,  Hughes- Hallett  v.  Indian 
Mammoth  Gold  Mining  Co.,  31  W.  R.  285,  22  Ch.  D. 
561,  distinguished. — Blyth  v.  Fladgate,  Morgan  v. 
Blyth,  Smith  v.  Bhjth,  CH.D.  STL,  J.  422— [1891]  1 
Ch.  337  ;  60  L.  J.  Ch.  66 ;  63  L.  T.  546. 

18.  Unqualified  person — Acting  as  solicitor — Affi^ 
davit  prepared  by  process-server — Contempt  of  court — 
6  <fc  7  Vict.  c.  73,  «.  2—23  <t'  24  Vict.  c.  127,  s.  26.— 
A  person  who  was  employed  by  a  firm  of  solicitors 
as  a  process-server  prepared  the  usual  affidavit  with 
reference  to  a  failure  to  effect  service,  whereupon 
an  application  was  made  to  attach  him  for  contempt 
of  court  in  having  acted  as  a  solicitor  contrary  to 
section  2  of  6  &  7  Vict.  c.  73. 

Held,  that  he  had  not  acted  as  a  solicitor,  and 
that  no  contempt  of  court  had  been  committed. — 
In  re  Louia,  Em  parte  Incorporated  Law  Society, 
Q.B.D.  511— [1891]  1  Q.  B.  649 ;  60L.  J.  Q.  B.  500; 
64  L.  T.  565. 

19.  Unqualified  person — Debt  collector — Solicitor 
acting  as  a^entfor  debt  collector — Sharing  costs — Dis- 
cretion of  court  to  inflict  minor  punishment — Solici- 
tors Act,  1843  {G&l  Vict.  c.  73),  s.  32.— A  solicitor 
agreed  to  act  for  a  debt  collector,  who  had  started 
a  trade  protection  society,  to  act  as  his  solicitor  in 
the  coimty  court,  upon  the  terms  that  when  the 
solicitor  recovered  costs  he  would  share  the  costs 
with  the  debt  collector,  but  when  no  cost«  were 
recovered  the  solicitor  received  no  costs. 

Held,  that  the  solicitor  was  acting  as  agent  for 
an  unqualified  person  within  section  32  of  the  Soli- 
citors Act,  1843 ;  but  that  the  court  had  jurisdic- 
tion imder  that  section  to  inflict  a  lesser  punishment 
than  striking  the  solicitor  off  the  rolls. — In  re  a 
Solicitor,  Ex  parte  Incorporated  Laxu  Society,  Q.B.D— 
63  L.  T.  350. 

See  also  Admiralty,  8;  Bankruptcy  (Costs), 
14,  15;  Bankruptcy  (Ireland),  2;  County 
Court,  3, 6,  8 ;  Mortgage,  10 ;  Partnership,  3. 

SOLICITORS'  REMUNERATION  ACT.  1881.— See 
Solicitor,  7 — 11. 

SPECIFIC   PERFORMANCE.— See   Vendor    and 
Purchaser,  5,  6. 

STAMP  DUTY.— See  Revenue,  U. 

See  also  Evidence,  3. 

STATUTE,  REPEAL  of.— See  Watercourse. 

STATUTES  :— 

1  Edw  6,  c  14— See  Will,  30 
5  Eliz  c  4— See  Apprentice,  1 


13  Elis  c  5,  s  6 — See  Fraudulent  Conveyasci 
21  Jac  1,  c  16,  8  3— See  LmiXATiONS.  StaittI 
OF ;  Partnership,  6 

10  Car  1,  sess  3,  c  15  (Pretenced  Htles  Act],i2 
(Ir)— See  JuDG3£ENT,  1 ;  Mortgage,  7a 

29  Car  2,  c  3,  ss  4,  7 — See  Principal  a3D 
Agent,  2 

1  W  &  M  c30,  ss  2,  4— See  Mine,  1 

5  W  &  M  0  6,  ss  2,  3— SeeMiNB,  1 

9  &  10  Will  3,  c  15,  8  1— See  Arbitratios,  T 

8  Anne  c  18,  8  7— See  Vendor  and  PrRCHA8E».t 
3  Geo  2  (Ir),  c  7— See  Judgment,  3 

9  Geo  2,  c  36  (Mortmain  Act)— See  Charity.  6, 
7,8 

16  Geo  3,  c  61  (Port  of  Chester  Act)— See  Ship 
34 

38  Geo  3,  c  5  (Land  Tax),  s  4— See  Land  Tax 

39  &  40  Geo  3,  c  98  (TheUusson  Act)— See  Will,! 
42  Geo  3,  c  119,  b  2— See  Gajcing 

48  Geo  3,  c  47— See   Landlord  and  Tesaic 
(Ireland),  5b 
48  Geo  3,  c  55— See  Eevenue,  7 
54  Geo  3,  c  96,  8  2— See  Apprentice,  1 

57  Geo  3,  c  xxiz.  (Michael  Angelo  Taylor^s  Act),$ 
79—  See  Metropolis  Management  Acts,  6 

58  Geo  3,  c  45  (Church  Building  Act),  8d3-Se» 
Metropolis  Management  Acts,  3 

59  Gfeo  3,  c  12,  s  7— See  Poor  Law,  1 
59  Geo  3,  c  56— See  Crown 
59  Geo  3,  c  134  (Church  Building  Act),  s  34-Se» 

Metropolis  Management  Acts,  3 

3  Geo  4,  c  72  (Chuitsh  Building  Act),  s  34-8« 
Metropolis  Management  Acts,  3 

4  Geo  4,  c  60,  s  41— See  Gaming 

4  Geo  4,  c  99,  8  43— See  Tithes 
9  Geo  4,  c  14  (Lord  Tenterden's  Act),  s  e-8ee 

Company,  26 

9  Geo  4,  c  35— See  Judgment,  2 
9  Geo  4,  c  61  (licensing  Act,  1828),  s  1— See  Li- 
censing Acts,  4 :  s  14,  Licensing  Acts,  2 

11  Geo  4  and  1  Will  4,  c  40,  s  1— See  Will,  22 

1  &  2  Wm  4,  c  37  (Truck  Act,  1831),  ss  1, 3,  2^- 
See  3IASTER  and  Servant,  5 

1  &  2  Will  4,  c  55,  s  17— See  Revenue,  2 

2  &  3  wm  4,  c  45  (Befonn  Act,  1832),  s  36-See 
Parliament,  2 

2  &  3  Will  4,  c  71  (Prescription  Act),  ss  1, 3-8« 
Light,  1 :  ss  1,  4,  6,  Copyholds 

3  &  4  Will  4,  c  15,  ss  1,  2— See  Copyright,  2,  J 
8  2,  Practice,  15 

3  &  4  Will  4,  c  42,  s  28— See  Interest,  2:  s  29, 
Interest,  1 :  s  39,  Arbitration,  7 

3  &  4  Will  4,  c  47,  •  42— See  Ldcitatioss 
Statute  of,  2 

3  &  4  Will  4,  o  74  (Pine*  and  Recoveries  Act),  m 
1,  15,  19,  40,  77— See  Makkted  Woman,  12 

5  &  6  Will  4,  c  50  (Highway  Act,  1835),  s  65- 
See  Highway,  4  :  s  105,  Highway,  1 :  s  109,  IfBO- 

LIGENCE,  3 

5  &  6  Will  4,  c  76  (Municipal  Corporatioiis  M 
1835),  8  92— See  Charity,  6 
5  &  6  Will  4,  c  83,  s  2— See  Patent,  1 
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6  &  7  Will  4,  c  32  (Building  Societies  Act,  1836), 
s  4 — See  Btjilding  Society,  2 

1  Vict  c  26  (Wills  Act),  s  11— See  Probate,  28  : 
«  27,  Potter  of  Appointment,  2 

1  &  2  Yict  c  72— See  Landlord  and  Tenant,  7 
1  &  2  Tict  c  109,  s  32— See  Tithes,  1,  2 
1  &  2  Victc  110,  B  14— See  Ltjnatic,  2;   s   15, 
Practxctb,  13 :  s  17,  Bankruptcy,  4 

3  &  4  Yict  c  56,  s  6— See  Ship,  33 
3  &  4  Yict  c  82,  s  1— See  Lunatic,  2 

3  &  4  Yict  c  88  (Police  Act,  1840),  ss  3,  27— See 
liOCAii  Government,  6 

4  &  5  Yict  c  25— See  Parliament,  6 

5  &  6  Yict  c  35  (Licome  Tax  Act,  1842),  s  100— 
See  Revenue,  4 :  s  146,  Revenue,  6 

5  &  6  Yict  c  45  (Copyright  Act,  1842)— See  Copy- 
right, 5:  88  2,  11,  Copyright,  1 :  ss  20,  21,  24, 
Copyright,  2,  3 :  s  26,  Practice,  16 

o  &  6  Yict  c  97,  s  2— See  Practice,  15 

6  &  7  Yict  c  18  (Registration  Act,  1843),  s  38— 
See  Parliament,  4  :  s  51,  Criminal  Law,  5  :  s  74, 
Parliament,  6 

6  &  7  Vict  c  73  (Solicitors  Act,  1843),  s  2— See 
Solicitor,  18 :  s  32,  Solicitor,  19 :  s  37,  Solici- 
tor, 5,  12 :  ss  38,  41,  Solicitor,  12 

6  &  7  Vict  c  82,  s  5— See  Practice,  59 

6  &  7  Vict  c  88,  8  158— See  Ship,  35 

7  &  8  Vict  c  12  (International  Copyright  Act, 
1844) — ^See  Copyright,  5 

7  &  8  Yict  c  90— See  Judgment,  3 

8  &  9  Yict  c  16  (Companies  Clauses  Act,  1845),  s 
36 — See  Railway,  8  :  s  45,  Bill  of  Sale,  4 

8  &  9  Yict  c  18  (Lands  Clauses  Consolidsticm  Act, 
1845),  ss  7,  9 — See  Lands  Clauses  Act,  1:  s  69, 
Lands  Clauses  Act,  1 ;  University,  2 :  s  70, 
Lands  Clauses  Act,  1 :  s  79,  Lands  Clauses  Act, 
2 :  s  133,  Poor  Rate,  3 

8  &  9  Yict  c  70  (Church  Building  Act),  s  13— See 
Metropolis  Management  Acts,  3 

8  &  9  Yict  c  76  (Legacy  Duty  Act,  1845),  s  4— 
See  Revenue,  9 

9  &  10  Vict  c  93  (Lord  Campbell's  Act)— See 
Damages:  Negligence,  1 

9  &  10  Yict  c  111 — See  Landlord  and  Tenant 
(Ireland),  3 

10  &  11  Vict  c  17  (Waterworks  Clauses  Act,  1847), 
s6— See  Waterworks,  1 :  s  12,  Nuisance,  2  :  ss22, 
25,  27,  Waterworks,  1 

10  &  11  Vict  c  96  (Trustee  ReUef  Act,  1847)— See 
Trustee,  13 

11  &  12  Vict  c  43  (Jervis's  Act)— See  Master  and 
Servant,  3 

12  &  13  Vict  c  92,  s  2— See  Cruelty  to  Animals 

13  &  14  Vict  c  69,  ss  26, 113— See  PARLIAMENT,  9 

14  &  15  Vict  c  99  (Petty  Sessions,  Ireland,  Act, 
1851),  s  10,  sub-section  4— See  Criminal  Law 
(Ireland),  2 

15  &  16  Vict  c  Ixxvii.  (London,  City,  Small  Debts 
Extension  Act,  1852),  s  39— See  CiTY  OF  London 

CJOURT 

15  &  16  Vict  c  83  (Patent  Law  Amendment  Act, 
1852),  s  25— See  Patent,  1 :  s  41,  Practice,  32 

16  &  17  Vict  c  34  (Income  Tax  Act,  1853),  s  2— 
See  Revenue,  8 :  s  51,  Revenue,  5 

16  &  17  Vict  c  51  (Succession  Duty  Act  1853),  s 
42— See  Revenue,  12 
16  &  17  Vict  c  65,  s  1— See  Poor  La^  i 


16  &  17  Vict  c  97  (Lunatic  Asylums  Act,  1853),  s 
54— See  Poor  Law,  3 :  ss  95,  96,  Poor  Law,  2 

16  &  17  Vict  c  119  (Betting  Act,  1853),  ss  1,  3,  4 
— See  Gaming 

16  &  17  Vict  c  137  (Charitable  Trusts  Act,  1853), 
8  17 — See  Endowed  School 

17  &  18  Vict  c  31  (Railway  and  Canal  Traffic  Act, 
1854),  8  2— See  Railway,  11 

17  &  18  Vict  o  36  (Bills  of  Sale  Act,  1854)— See 
Bill  OF  Sale,  4 

17  &  18  Vict  c  103  (Towns  Improvement,  Ireland, 
Act,  1854) — See  Local  Government  (Ireland),  1 

17  &  18  Vict  c  104  (Merchant  Shipping  Act, 
1854),  88  66,  70,  469,  484— See  Ship,  32:  ss  353, 
358,  Ship,  35 

17  &  18  Vict  c  125  (Common  Law  Procedure  Act, 
1854),  8  26— See  Evidence,  1 

18  &  19  Vict  c  43  (Infants*  Settlement  Act,  1855) 
—See  Infant,  4  :  ss  1,  2,  Infant,  6 

18  &  19  Vict  c  120  ^Metropolis  Local  Manage- 
ment Act,  1855),  8  6— See  Metropolis  Manage- 
ment Acts,  7 :  s  73,  Laistdlord  and  Tenant,  5 :  s 
96,  Negligence,  3 :  s  105,  Metropolis  Manage- 
ment Acts,  3 :  s  119,  Metropolis  Management 
Acts,  2:  ss  125,  128,  Metropolis  Management 
Acts,  4 :  s  250,  Metropolis  Management  Acts,  3 

18  &  19  Vict  c  122  (Metropolitan  Building  Act, 
1855),  8  3— See  Metropolis  Management  Acts,  1 :. 
8  26,  Metropolis  Management  Acts,  2  :  ss  82,  85, 
Metropolis  Management  Acts,  1 

18  &  19  Vict  c  124  (Charitable  Trusts  Amendment 
Act,  1855),  s.29--See  Charity,  5 

18  &  19  Yict  c  128  (Burial  Act,  1855),  s  18— See 
Eoclesiastigal  Law,  2 

20  &  21  Vict  c  43,  s  2— See  Justices,  1 
20  &  21  Vict  c  57  (Malins*  Act)— See  Married 
Woman,  8,  9 

20  &  21  Vict  c  60,  8  313— See  Bankruptcy  (Ire- 
land), 3 
20  &  21  Vict  c  77,  s  70— See  Probate,  9 
20  &  21  Vict  c  85  (Matrimonial  Causes  Act,  1857), 
8  35— See  Divorce,  1 :  s  45,  Divorce,  22a,  26 

20  &  21  Vict  c  93  (Legitimacy  Declaration  Act)— 
See  Legitimacy  Declaration  Act 

20  &  21  Vict  c  147  (Thames  Conservancy  Act, 
1857)— See  Thames  Conserv.vncy 

21  &  22  Vict  c  44  (Universities  and  College  Es- 
tates Act,  1858),  88  27,  28— See  University,  1 

21  &  22  Vict  c  72  (Landed  Estates  Court,  Ireland, 
Act),  s  64— See  Conversion 

22  &  23  Vict  c  61  (Matrimonial  Causes  Act,  1859), 
s  4— See  Divorce,  1 :  s  5,  Divorce,  24,  26 

22  &  23  Vict  c  133  (Watermen's  and  Lighter- 
men's Amendment  Act,  1859),  ss  8,  10— See  Ship, 
30 :  8  66,  Thames  Conservancy 

23  &  24  Vict  c  97  (Railways,  Ireland,  Act,  1860), 
8  2— See  Railway,  5 

23  &  24  Vict  c  116  (County  Coroners  Act,  1860), 
8  4 — See  Coroner 

23  &  24  Vict  c  127  (Solicitors  Act,  1860),  s  26— 
See  Solicitor,  18 :  s  28,  Solicitor,  1 

23  &  24  Vict  c  144,  s  7— See  Divorce,  16 

23  &  24  Vict  c  145— See  L.vndlord  and  Tenant 
(Ireland),  3 

23  &  24  Vict  c  154,  s  10— See  Landlord  and 
Tenant  (Ireland),  1 

24  &   25  Vict  c  96  (Larceny  Act),   s  75 —See 
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Ceiminal  Law,  4 ;   Extradition,  1 :  s  76.  Ex- 
tradition, 1 

24  &  25  Vict  c  100,  s  43— See  Divorce,  14 

.  olt^  l^  ^^^*  ^  ^^  (Copyright,  Works  of  Art,  Act, 
1862)— See  Copyright,  1 

25  &  26  Vict  c  89  (Companies  Act,  1862),  ss  4-6— 
See  COMP.VXY,  20 :  s  6,  Company,  11 :  s  7,  Com- 
^^'^i^'*  •  ^  ^^'  Company,  6 :  s  16,  Executor,  3 : 
8  18,  Company,  11 :  s  23,  Company,  32  :  s  35,  Com- 
pany, 19,  44a :  s  38,  sub-section  7,  Company,  44  : 
8  43,  Bill  of  Sale,  4 :  s  62,  Company,  19 :  s  67, 
Company.  4,  22 :  s  75,  Executor.  3 :  s  85,  Com- 
PANY,  46 :  8  87,  Company,  45 :  s  95,  Building 
Society,  4 ;  Company,  40 :  s  96,  Company,  40 : 
8  98,  Company,  44a:  s  101,  Company,  33:  s  102, 
Company,  33,  34:  s  HI,  Company,  42:  s  120, 
Company,  33 :  s  133,  sub-section  7,  Company,  40  : 
8  138,  Company,  39  :  s  145,  Company,  28 :  s  149, 
Company,  40:  s  151,  Company,  40:  s  153,  Com- 
pany, 44a:  s  163,  Company,  45 :  s  180,  Company, 
20 :  s  203,  Building  Society,  4 

25  &  26  Vict  c  102  (Metropolis  Local  Management 
Act,  1862) — See  Metropolis  Management  Acts, 
3:  s  75,  Railway,  10:  s  96,  Landlord  and 
Tenant,  5 :  s  106,  Negligence,  3 

25  &  26  Vict  c  108  (Confirmation  of  Sales  Act, 
1862)— See  Trustee,  5 

26  &  27  Vict  c  4^1  (Innkeepers  Act),  s  1— See  Inn- 
keeper, 2 

26  &  27  Vict  c  117  (Nuisances  Removal  Act,  1863), 
8  2— See  Local  Government,  15 

27  &  28  Vict  c  73  (Liverpool  Sanitary  Amendment 
Act,  1864),  ss  5,  13— See  Local  Government,  7 

29  &  30  Vict  c  32,  s  1— See  Divorce,  4 

29  &  30  Vict  c  109  (Naval  Discipline  Act,  1866), 
88  19.  87— See  Navy  . 

30  &  31  Vict  c  44  (Chancery,  Ireland,  Act,  1867), 
8  1/0— See  Practice  (Ireland),  18 

30  &  31  Vict  c  102  (Representation  of  the  People 
Act,  1867)  s  3,  sub-section  2— See  Parliament,  1 : 
88  3,  7,  61,  Poor  Rate,  5 

30  &  31  Vict  c  118,  8  6— See  Poor  Law  (Ire- 
land), 2 

30  &  31  Vict  c  127  (Railway  Companies  Act, 
1867),  s  4— See  Railway,  8,  9 :  s  23,  Railway,  9 

30  &  31  Vict  c  131  (Companies  Act,  1867),  ss  9,  U 
—See  Company,  16,  17 :  s  25,  Company,  31 :  s  27, 
Negotiable  Instrujvient 

30  &  31  Vict  c  134  (Traffic  Regulation,  Metropolis, 
Act,  1867),  s  15— See  Metropolis  Management 
Acts,  5 

30  &  31  Vict  c  144— See  Bankruptcy  (Ireland),  4 

31  &  32  Vict  c  40  (Partition  Act,  1868),  s  10— See 
Partition  Action,  2 

31  &  32  Vict  c  71  (County  Courts  Admiralty  Juris- 
diction Act,  1868),  s  3— See  Admiralty,  2,  3,  4 : 
8  9,  Admiralty,  2,  3 ;  Practice,  18 :  s  21,  County 
Court,  1,  2 

32  &  33  Vict  c  27  (Wine  and  Beerhouse  Act,  1869), 
8  8 — See  Licensing  Acts,  1 

32  &  33  Vict  c  51  (County  Courts  Admiralty  Juris- 
diction Act,  1869),  8  2— See  County  Court,  1 :  s  4, 
Admiralty,  4 

32  &  33  Vict  c  62  (Debtors  Act,  1869),  s  4,  sub- 
section 4— See  Debtors  Act,  2 :  s  5,  Debtors  Act, 
1 :  8  11,  sub-sections  13,  14,  Criminal  Law,  2 

32  &  33  Vict  c  67  (Valuation,  Metropolis,  Act, 
1869),  ss  19,  32— See  Poor  Rate,  1 


32  &  33  Vict  c  68  (Evidence  Further  Amendmmt 
Act,  1869),  8  3— See  DivoRCB,  17 

32  &  33  Vict  c  71  (Bankruptcy  Act,  1869),  a  81- 
See  Bankruptcy,  7 

32  &  33  Vict  c  79  (Local  Officers*  SuperamHistioa 
Act,  Ireland,  1869),  s  7 — See  Practice  (Irkla51)},2 

32  &  33  Vict  c  92— See  Fishery  Acts 

33  &  34  Vict  c  46,  s  69— See  Landlokd  axd 
Tenant  (Ireland),  8 

33  &  34  Vict  c  52  (Extradition  Act,  1870)-See 
Extradition,  2 

33  &  34  Vict  c  71  (National  Debt  Act,  1S70},  b 
51,  52— See  National  Debt  Commissioners 

33  &  34  Vict  c  75  (Elementary  Education  Act, 
1870)— See  School  Board 

33  &  34  Vict  c  78  (Tramways  Act,  1870),  88  28, 
29,  55— See  Tramway 

33  &  34  Vict  c  97  (Stamp  Act,  1870),  s  3-S« 
Revenue,  11 :  s  54,  sub-section  1,  Eyidbitcs,  3 

33  &  34  Vict  c  104  (Joint-Stock  Compuiies 
Arrangement  Act,  1870),  s  2— See  Company,  27 

33  &  34  Vict  c  109  (Common  Law  Procediin 
Amendment  Act,  1870),  s  6 — See  Practice  (Ire- 
land), 14 

34  &  35  Vict  c  31  (Trade  Union  Act,  1871),  a  7- 
See  Trade  Union 

34  &  35  Vict  c  45  (Sequestration  Act,  1871),  ss  I, 
5,  6— See  Ecclesiastical  Law,  3 

35  &  36  Vict  c  xxxi  (Manchester  Watenrorb  and 
Improvements  Act,  1872),  s  34— See  Chabitt,  7 

35  &  36  Vict  0  58  (Bankruptcy,  Ireland,  Act, 
1872),  8  49 — See  Bankruptcy  (Ibeland),  5 :  ss  97, 
98,  Bankruptcy  (Ireland),  1 

35  &  36  Vict  c  60  (Corrupt  Practices,  Municipal 
Elections,  Act,  1872),  s  15,  sub-section  6-8ee 
Practice,  2 

35  &  36  Vict  c  76  (Coal  Mines  Regulation  Act, 
1872),  8 17— See  Mine,  3 

35  &  36  Vict  c  77  (Metalliferous  Mines  RegolatioD 
Act,  1872),  8  23,  sub-section  10— See  Mines,  2 

35  &  36  Vict  c  93  (Pawnbrokers  Act,  1872),  8 » 
— See  Pawnbroker 

35  &  36  Vict  c  94  (Licensing  Act,  1872).  8  8- 
See  Licensing  Acts,  5 :  s  37,  Licensino  Acts,  3: 
s  42,  Licensing  Acts,  4 

36  &  37  Vict  c  48  (Regulation  of  RaUwajs  Aci, 
1873),  8  14— See  Railway,  6 

36  &  37  Vict  c  66  (Judicature  Act,  1873),  s  19- 
See  Practice,  8  :  s  24,  sub-section  5,  Compant,46; 
Conflict  of  Laws,  2 :  s  25,  sub-section  6,  Assigk- 
MENT  OF  Debt:  s  39,  Conflict  of  Laws,  2:* 
47,  Practice,  4 :  s  58,  Practice,  52 :  ss  62,  «► 
Solicitor,  4 

36  &  37  Vict  c  85  (Merchant  Shipping  Act,  1873J. 
s  17— See  Ship,  21 

37  &  38  Vict  c  15  (Betting  Act,  1874),  s  3.  sub- 
section 3 — See  Gaming 

37  &  38  Vict  c  42  (Building  Societies  Act,  1874), 
s  13— See  Building  Society,  2 :  s  15,  Bvtldv^ 
Society,  2,  3 :  s  36,  Building  Society,  1 

37  &  38  Vict  c  49  (Licensing  Act,  1874),  8  22-See 
Licensing  Acts,  3 :  s  26,  Licensing  Acts,  4 

37  &  38  Vict  c  57  (Real  Property  Limitation  Aa> 
1874),  88  2,  8— See  Limitations,  Statute  oFy  4 

37  &  38  Vict  c  62  (Infants'  Relief  Act,  1874)-^S» 
Bankruptcy,  28 :  s  2,  Infant,  4 
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37  &  38  Vict  c  78  (Vendor  and  Purchaser  Act, 
1874),  8  o— See  Teustee,  11 

37  &  38  Vict  c  85  (Public  Worship  Regulation 
Act,  1874),  88  8,  9— See  Eccleslvstical  Law,  6 

38  &  39  Vict  c  00  (Public  Health  Act,  1875),  s  4 
— See  Water  Company,  2;  Locaj.  GtovERXMENT, 
10,  11,  13:  88  51,  52,  Water  Company,  2:  88  91, 
96,  Practice,  4  :  ss  116,  117,  Local  Government, 
14  :  8  150,  Local  Government,  10,  11  :  s  151, 
XiOCAL.  Government,  10:  s  156,  Local  Govern- 
ment, 8  :  8  157,  Local  Government,  1,  13 :  s  161, 
IjOCai,  €k)VERNMENT,  12  :  8  175,  Charity,  6  :  ss 
211,  229,  Local  Government,  12:  s  257,  Local 
GoiTERirMENT,  10:  8  276,  Local  Government,  U, 
12 :  8  334,  Local  Government,  9 

38  &  39  Vict  0  60  (Friendly  Societies  Act,  1875), 
8  16,  sub-section  9 — See  Friendly  Society,  2 :  s 
22,  Frxendly  Society,  1 

38  &  39  Vict  c  63  (Sale  of  Food  and  Drugs  Act, 
1875),  8  6 — See  Adulteration,  1, 3:  8  9,  Adultera- 
tiox,  2  :  8  25,  Adulteration,  1,  3 

38  &  39  Vict  c  76  (Land  Transfer  Act,  1875),  s  48 
— See  Tktjstbe,  U 

38  &  39  Vict  c  86  (Conspiracy  and  Protection  of 
Prox)erty  Act,  1875),  s  16^-See  Master  and  Ser- 
vant, 2 

38  &  39  Vict  c  90  (Employers  and  Workmen  Act, 
1875),  8  4 — See  Master  and  Servant,  3 :  s  10, 
Master  and  Servant,  6 

38  &  39  Vict  c  91  (Reratration  of  Trade-Marks 
Act,  1875),  88  5,  10— See  Trade-Mark,  8 

39  &  40  Vict  c  37— See  Landlord  and  Tenant 
(Ireland),  5b 

39  &  40  Vict  c  45  (Industrial  and  Provident 
Societies  Act,  1876),  s  11,  sub-section  12 — See  Ap- 
prentice, 1 

39  &  40  Vict  c  57  (Winter  Assizes,  Ireland,  Act)  — 
See  Criminal  Lav  (Ireland),  1 

39  &  40  Vict  c  59,  s  3— See  Practice,  5 

39  &  40  Vict  0  61  (Poor  Law  Amendment  Act, 
1876),  88  34,  36— See  POOR  Law,  5 

39  &  40  Vict  c  63  (Notices  to  Quit,  Ireland,  Act, 
1876) — See  Landlord  and  Tenant  (Ireland),  8 

40  &  41  Vict  c  26  (Companies  Act,  1877),  s  3— 
See  Company,  17  :  s  4,  Company,  18 

40  &  41  Vict  c  33  (Contingent  Bemainders  Act, 
1877)— See  Will,  11a 

40  &  41  Vict  c  56  (Coimty  Officers  and  Courts, 
Ireland,  Act,  1877),  s  37 — See  County  Court 
(Ireland)  :  s  51,  Practice  (Ireland),  15 :  s  62, 
Solicitor,  15 

40  &  41  Vict  c  57  (Judicature,  Ireland,  Act,  1877) 
—See  Practice  (Ireland),  17 :  s  28,  sub-section  1, 
Administration,  7 

41  &  42  Vict  c  11  (Marine  Mutiny  Act,  1878)— 
See  Navy 

41  &  42  Vict  c  19  (Matrimonial  Causes  Act,  1878), 
s  2— See  Divorce,  16  :  8  4,  Divorce,  14 

41  &  42  Vict  c  26  (Parliamentary  and  Municipal 
Eegistration  Act,  1878),  s  5— See  Poor  Rate,  5 :  ss 
24,  28,  sub-sections  1,  12,  13,  Parliament,  5 

41  &  42  Vict  c  31  (Bills  of  Sale  Act,  1878)— See 
Bill  of  Sale,  2,  4 :  8  3,  Bill  of  Sale,  11 :  8  4, 
Bill  of  Sale,  1,  4,  9,  11,  13;  s  10,  sub-section  3, 
Bill  of  Sale,  15 :  s  11,  Bill  of  Sale,  12 

41  &  42  Vict  c  52  (Public  Health,  Ireland,  Act, 
1878),  88  108,  109,  110,  111,  112,  118,  119,  121— See 
.  Local  Government  (Ireland),  4 


41  &  42  Vict  c  77  (Highway  and  Locomotive  Act,. 
1878),  88  13,  14,  15— See  Highway,  2 

42  &  43  Vict  c  30  (Sale  of  Food  and  Drugs  Act,. 
1879),  8  3— See  Adulteration,  2 

42  &  43  Vict  c  49  (Summary  Jurisdiction  Act, 
1879),  8  33— See  Justices,  2 

42  &  43  Vict  c  104  (Local  Government  Board 
Provisional  Orders  Confirmation  Act,  1879) — See 
Local  Government,  7 

43  &  44  Vict  c  42  (Employers'  Liability  Act, 
1880) — See  Master  and  Servant,  4 

43  &  44  Vict  c  46  (Universities  and  College  Estates 
Amendment  Act,  1880),  ss  2,  4— See  University,  1 

44  &  45  Vict  c  41  (Conveyancmg  Act.  1881),  s  14 
— See  Landlord  and  Tenant,  2  :  s  39,  JMLarried 
Woman,  7 :  s  43,  Infant,  3 

44  &  45  Vict  c  44  (Solicitors*  Remuneration  Act, 
1881),  8  2 — See  Solicitor,  10 :  8  7,  Solicitor,  8 

44  &  45  Vict  c  49  (Land  Law,  Ireland,  Act,  1881), 
8  1— See  Landlord  and  Tenant  (Ireland),  12, 13, 
14:  8  2,  Landlord  and  Tenant  (Ireland),  13: 
8  8,  Landlord  and  Tenant  (Ireland),  8b,  14: 
8  20,  sub-section  1,  Landlord  and  Tenant  (Ire* 
land),  8a :  8  21,  Landlord  and  Tenant  (IrelandJ, 
5c,  11 :  8  27,  Landlord  and  Tenant  (Ireland), 
11 :  8  57,  Landlord  and  Tenant  (Ireland),  8b  : 
8  58,  Landlord  and  Tenant  (Ireland),  7,  10 

44  &  45  Vict  c  58  (Army  Act,  1881),  s  136— See 
Army 

45  &  46  Vict  c  22  (Boiler  Explosions  Act,  1882), 
88  3,  4— See  Boiler 

45  &  46  Vict  c  38  (Settled  Land  Act,  1882),  s  2— 
See  Settled  Land  Acts,  2,  5;  Landlord  and 
Tenant  (Ireland),  15;  Will,  2:8  3,  Settled 
Land  Acts,  1,  3 :  s  4,  Settled  Land  Acts,  3 : 
8  15,  Settled  Land  Acts,  5 :  s  21,  Settled  Land 
Acts,  3  :  s  25,  Settled  Land  Acts,  2 ;  Will,  2 : 
8  26,  Will,  2 :  s  33,  Settled  Land  Act,  2 :  s  37, 
Settled  Land  Acts,  4:  s  38,  Landlord  and 
Tenant  (Ireland),  15 :  ss  46,  47,  Settled  Land 
Acts,  3 :  s  53,  Settled  Land  Acts,  4 :  s  55,  Set- 
tled Land  Acts,  3 :  s  58,  Settled  Land  Acts,  5 ; 
Will,  2 :  s  63,  Settled  Land  Acts,  1 

45  &  46  Vict  c  43  (Bills  of  Sale  Act,  1882)— See 
Bill  of  Sale,  1,  2,  14 :  s  3,  Bill  of  Sale,  11,  12, 
15 :  8  5,  Bill  of  Sale,  15 :  s  8,  Bill  of  Sale,  5, 
11,  12 :  8  9,  Bill  of  S.\xe,  3,  5—8,  11 :  s  10,  Bill 
OF  Sale,  3  :  s  17,  Bill  of  Sale,  4 

45  &  46  Vict  c  50  (Municipal  Corporations  Act, 
1882),  88  9,  11— See  Municipal  Corporation,  2: 
88  12,  22,  Municipal  Corporation,  1 :  ss  41,  73, 
Local  Governmfjtt,  5  :  ss  139—143,  Charity,  6  : 
88  169,  248,  sub-sections,  2,  5,  Local  Govern- 
ment, 2 

45  &  46  Vict  c  61  (Bills  of  Exchange  Act,  1882) » 
s  7,  sub-section  3— See  Bill  of  Exchange,  2  :  s  8, 
Cheque  :  s  18,  Criminal  Law,  4:8  19,  Bill  of 
Exchange,  1 :  s  22,  Bankruptcy,  28 ;  ss  29,  35, 
73,  81,  Cheque 

45  &  46  Vict,  c  75  (Married  Women's  Property 
Act,  1882)— See  Married  Woman,  1 :  s  1,  sub- 
section 1,  Married  Woman,  12 ;  si,  sub-section  2, 
Administration,  5;  Executor,  3;  Married 
Woman,  2,  9a,  10:  8  2,  Infant,  5;  Married 
Woman,  12:  8  4,  Married  Woman,  2,  9a:  s  5, 
Married  Woman,  10:  s  11,  Insurance,  Life  :  s 
19,  Administration,  5 ;  Infant,  5  :  s  23,  M4.rried 
Woman,  23 

46  &  47  Vict  c  52  (Bankruptcy  Act,  1883),  s  4^ 
See  Bankruptcy,   1,  4:    s  9,  Debtors  Act,  2* 
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Statutory  Potters.  2S2 


Will,  15 :  s  18,  Bankruptcy,  37 :  s  20,  Pakllv- 
MENT,  1:  8  27,  Bankkuptcy,  24:  s  28,  Bank- 
ruptcy, 17—23,  37 :  s  37,  Bankruptcy,  30,  31 : 
8  43,  Bankruptcy,  1 :  s  44,  Bankruptcy,  27,  37 ; 
«  45,  Bankruptcy,  25,  26:  s  47,  Bankruptcy 
(Voluntary  Settlement),  39 :  s  48,  Bankruptcy, 
1,  22 :  8  49,  Bankruptcy,  1 :  s  53,  Bankruptcy, 
12 :  8  55,  Bankruptcy,  14 :  s  70,  Will,  15 :  s  74, 
Bankruptcy,  38 :  s  95,  Bankruptcy,  16 :  s  97, 
Bankruptcy,  10:  8  104,  Bankruptcy,  17  :  s  125, 
Bankruptcy,  16 :  s  168,  Bankruptcy,  37 ;  Par- 
liament, 1 

46  &  47  Vict  c  57  (Patents,  Designs,  and  Trade- 
Marks  Act,  1883) — See  Patent,  5 :  8  5,  sub-section 
3,  8  9,  sub-section  1,  Patent,  7  :  s  18,  Patent,  6  : 
8  26,  sub-section  3,  Patent,  7  :  s  29,  Patent,  3 ; 
Practice,  32  :  s  32,  Patent,  8  :  s  64,  Trade-Mark, 
3  :  88  69,  71,  Trade-Mark,  6 :  s  72,  Trade-Mark, 
6,  9  :  8  73,  Trade-Mark,  U  :  s  74,  Trade-Mark, 
5,  6 :  8  90,  Trade-Mark,  8 :  s  103,  Patent,  5  :  s 
113,  Patent,  1 :  s  117,  County  Court,  9 

46  &  47  Vict  c  61  (Agricultural  Holdings,  Eng- 
land, Act,  1883),  88  29,  61— See  Landlord  and 
Tenant,  1 

47  &  48  Vict  c  18  (Settled  Land  Act,  1884),  ss  6 
{1),  7 — See  Settled  Land  Act,  1 

47  &  48  Vict  c  68  (Matrimonial  Causes  Act,  1884) 
— See  Married  Woman,  5:83,  Divorce,  21,  22 

48  Vict  c  15  (Registration  Act,  1885),  s  1,  sub- 
4siection  2— See  Parll^.ment,  5  :  s  18,  Parliament,  3 

48  &  49  Vict  c  17,  s  20— See  Parliament,  8 

48  &  49  Vict  c  51  (Customs  and  Inland  Revenue 
Act,  1885),  8  11,  sub-section  3 — See  Revenue,  1 

48  &  49  Vict  c  63  (Patents,  Designs,  and  Trade- 
Marks  Act,  1885),  8  6— See  Patent,  5 

48  &  49  Vict  c  69  (Criminal  Law  Amendment 
Act,  1885),  8  4 — See  Criminal  Law,  3 

49  &  50  Vict  c  27  (Ghiardianship  of  Infants  Act, 
1886)— See  Infant,  1:87,  Divorce,  10,  10a 

49  &  50  Vict  c  33  (International  Copyright  Act, 
1886)— See  Copyright,  5 :  ss  6,  11,  Copyright,  4 

50  &  51  Vict  c  20  (Criminal  Law  and  Procedure, 
Ireland,  Act,  1887) — See  Criminal  Law  (Ireland), 
1 ;  School  Board 

50  &  51  Vict  c  28  (Merchandise  Marks  Act,  1887), 
«  2,  sub-section  1  (a J,  s  5,  sub-section  1  (rf) — See 
Trade-Mark,  2 

50  &  51  Vict  c  33  (Land  Law,  Ireland.  Act,  1887) 
— See  Landlord  and  Tenant  (Ireland),  9 :  s  1, 
Landlord  and  Tenant  (Ireland),  5c,  6,  10 :  s  7, 
Landlord  and  Tenant  (Ireland;,  5:88,  Land- 
lord AND  Tenant  (Ireland),  lo 

50  &  51  Vict  c  46  (Truck  Amendment  Act,  1887) 
— See  Master  and  Servant,  5 

50  &  51  Vict  c  55  (Sheriffs  Act,  1887  S  8  20— See 
Sheriff 

51  &  52  Vict  c  25  (Railway  and  Canal  Traffic  Act, 
1888),  88  7,  27— See  Railway,  11  :  s  29,  Rail- 
way, 12 

61  &  52  Vict  c  41  (Local  Government  Act,  1888) 
— See  Local  Government,  5:83,  Local  Govern- 
ment, 6 ;  Poor  Rate,  6:89,  Local  Government, 
6 :  8  11,  sub-sections  1,  6,  Local  Gk}VERNMENT,  3 : 
s  28,  Local  Government,  6 :  s  29,  Practice,  10 : 
8  30,  Local  Government,  6:  ss  35,  38,  Local 
GtovERNMENT,  2  :  8  62,  Poor  Law,  3 :  s  81,  Local 
Government,  6 :  s  86,  Poor  Law,  3 :  s  100,  Local 
•Government,  2 

51  &  52  Vict  c  43  (County  Courts  Act,  1888),  88 


53,  64 — See  Bankruptcy,  25 :  s  56,  CorNTYCoun, 
9  :  8  65,  County  Court,  10 :  s  74,  City  of  Lo^dos 
Court;  County  Court,  2 :  s  116,  County Cocw, 
5 ;  Practice*  15 :  s  118,  County  Court,  8;  Sou- 
citor,  3 :  8  119,  County  Court,  8 :  s  126,  Corxn 
Court,  11:8  185,  City  of  London  Court:  s  186, 
Bankruptcy,  25 

51  &  52  Vict  c  50  (Patents,  Designs,  and  Trade- 
Marks  Act,  1888),  88  10,  16— See  Trade-Mabe,?: 
8  64,  Trade-Mark,  4 

51  &  52  Vict  c  52  (Public  Health,  Buildingg  in 
Streets,  Act,  1888),  s  3— See  Local  GovERXMixr,  b 

51  &  52  Vict  c  59  (Trustee  Act.  1888),  s  1-See 
Solicitor,  17  :  8  6,  Trustee,  4:88,  Partnebshi?. 
3;  Trustee,  3 

52  &  53  Vict  c  30  (Board  of  Agriculture  Act. 
1889),  8  2,  sub-section  1  (b)— Seo  University,  1 

62  &  53  Vict  c  32  (Trust  Investment  Act,  18S9;. 
88  3,  6— See  Trust 

52  &  63  Vict  c  43  (Merchant  Shipping,  Tonnage. 
Act,  1889),  8  3— See  Ship,  31 

52  &  53  Vict  c  49  (Arbitration  Act,  1889)-See 
Arbitration,  7 :  s  2,  Arbitration,  1 :  s  4,  Abbi- 
tratiox,  5  :  8  11,  sub-section  2,  Arbitilvtiox,  4: 
Friendly  Society,  1:  s  13,  Practice,  51,  62  :s 
14,  Arbitration,  3  ;  Practice,  52 :  s  15,  Abh- 
TRATiON,  3 ;  Practice,  51,  52 :  ss  19,  24,  Buildi56 
Society,  1 :  s  25,  Arbitration,  1 

52  &  53  Vict  c  57  (Regulation  of  Railway  Act, 
1889),  8  5,  sub-section  3— See  Railway,  4 

52  &  53  Vict  c  63  (Interpretation  Act,  1S89),  s 
38 — See  Bankruptcy,  18 

52  &  53  Vict  c  68  (Merchant  Shipping  Act,  l^] 
—See  Ship,  34 

53  &  54  Vict  c  35  (Boiler  Explosions  Act,  1890]. 
8  2 — See  Boiler 

53  &  54  Vict  c  44  (Judicature  Act,  1890;— *e 
Practice,  45,  54  :  si.  Practice,  43 :  8  2,  Bill  of 
Sale,  13 

53  &  54  Vict  c  62  (Companies,  Memorandum  of 
Association,  Act,  1890) — See  CJompany,  10:  si. 
Company,  8,  9 

53  &  54  Vict  c  63  (Companies,  Winding-up,  Act 
1890— See  Co3£Pany,  28,  43,  46 :  s  5,  Cojcfany,  41 : 
88  6,  9,  Company,  40 :  s  12,  Company,  40,  41 

53  &  54  Vict  c  69  (Settled  Land  Act,  1890],  s  HV- 
See  Settled  Land  Acts,  5 

63  &  55  Vict  c  70  (Housing  of  Working  Qasn^ 
Act,  1890)— See  Local  Government,  8a 

53  &  64  Vict  c  71  (Bankruptcy  Act,  1890),  s  H- 
See  Bankruptcy,  18  :  s  11,  sub-section  2,  Bjlm- 
RUPTCY,  37 :  8  26,  Criminal  Law,  2 

STATUTORY  POWERS  :— 

1.  Liability  of  a  statutory  hotly — CotutritdioH  *^ 
statutes — Nonfeasance —  Cfa im  for  damages. — The  Kt- 
bility  of  a  body  created  by  statute  is  governed  bf 
the  statutes  which  create  it.  The  powers  confemd 
when  exercised  at  all  must  be  executed  with  dw 
care.  In  the  absence  of  a  oontrazy  intention,  its 
duties  and  liabilities  are  the  same  as  those  impoffd 
by  the  general  law  on  a  private  person  doing  the 
same  t^g.  But  for  mere  nonfeasanoe  no  tcta 
lies  except  in  regard  to  a  duty  towards  the  plsintzi 
imposed  by  the  statute  and  negligently  omitted. 

jMersey  Docks  v.  Gibhs,  L.  R.  1  H.  L.  9S, 
approved. 

Jn  an  action  to  recover  damages  for  injoxr  to  the 
respondent's  property  arising  from  the  fall  of  id 
overhanging  road,  consequent  upon  the  giving  wij 
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Timber 


2U 


of  its  retainiDg  wall,  which  the  appellant  corpora- 
tion was  under  a  statutory  duty  to  maintain  for  the 
purpose  znerely  of  road  conservancy,  it  appeared 
that  the  result  was  due  to  original  defects  in  the 
structure  of  the  wall,  and  that  the  appellant  was 
not  neg^ligently  ignorant  thereof,  and  not  guilty  of 
misfeasance. 

Held,  that,  according  to  the  true  construction  of 
the  Orders  in  Council  constituting  the  appellant  cor- 
poration, it  was  vested  with  administrative  powers, 
subject  to  the  control  of  the  Government,  and  there 
was  no  intention  to  render  it  responsible  to  the 
respondents  in  respect  of  such  injury. — Sanitary 
Commissioners  of  Oihraltar  v.  Orfila^  P.O. — 15  App. 
Gas.  400  ;  59  L.  J.  P.  C.  95 ;  63  L.  T.  58. 

2.  Waiertixirka — Reservoir — Lateral  deviation — Ut\- 
autJwrized  structure — Acquiescence, — Case  in  which 
certain  Tvorks,  constructed  under  the  powers  of  an 
Act,  wei:^  held  to  be  authorized  by  the  Act.  The 
meaning  of  lateral  and  vertical  deviation  explained. 

To  constitute  acquiescence  in  the  unlawful  exer- 
cise of  statutorv  powers,  even  when  public  works 
have  been  completed  and  their  construction  has  ex- 
tended over  several  years,  there  must  be  either 
actual  knowledge  by  the  parties  injured  of  the  fact 
that  the  works  were  not  in'  accordance  with  the 
statute,  or  fraudulent  abstention  from  acquiring 
such  knowledge. — Herron  v.  Eathmines  and  Batligar 
Commissioners,  c.A.  (Ir.) — 27  L.  E.  Ir.  179. 

STOCKBROKER.— See  Company  (Shakes),  23,  24 ; 
NEGOTiABiiE  Instrument. 

STOCK  EXCHANGE.— See  Bankruptcy,  21. 

STOPPAGE  IN  TJiANSITU,—&ee  Sale  of  Goods. 

"STREET."— See  Local  Government,  11,13. 

STRIKE.— See  Ship,  8,  9. 

SUCCESSION  DUTY.— See  Revenue,  12. 

TENANT  for  LIFE.— See  Apportionment;  Lands 
Clauses  Act,  1 ;  Settled  Land  Acts  ;  Tenant 
for  Life  and  Remainderman;  Waste. 

TENANT  for  LIFE  and  REMAINDERMAN  :— 

1.  Bonus — Dividend — Reserve  fund — Company — 
Capital  or  income, — ^A  testator  possessed  of  shares 
in  a  company  ^ve  his  property  upon  trust  as  to  one 
moiety  of  the  mcome  for  his  daughter,  and  as  to  the 
other  moiety  for  his  wife  during  widowhood,  and 
after  her  decease  or  second  marriage  upon  trust  to 
divide  the  corpus  among  his  children.  He  died  in 
1884  having  had  one  cmld  only. 

The  company  had  power  by  resolution  to  increase 
its  capital,  out  no  such  resolution  was  ever  passed. 
The  airectors  were  empowered  to  create  a  reserve 
fund  out  of  the  profits,  to  declare  dividends  with  the 
sanction  of  the  company  in  general  meeting,  and  to 
declare  interim  dividends  in  the  interval  between 
general  meetings,  but  no  dividend  was  to  be 
declared  except  out  of  profits.  In  1884  the  reserve 
fund  amoimted  to  £3,000.  In  1888  it  had  risen  to 
£9,000.  In  1889  a  special  bonus  or  interim  dividend 
amounting  to  £15,000  was  paid  to  the  shareholders, 
extraordinary  expenses  amounting  to  about  £5,000 
were  incurred,  and  the  reserve  fund  was  reduced  to 
S2,000;  but  there  was  no  evidence  to  show  that 
£7,000  of  the  interim  dividend  came  out  of  the 
reserve  fund. 

Held,  that  the  whole  of  the  interim  dividend  was 
income,  and  not  capital,  and  as  such  belonged  to 
the  tenants  for  life. — In  re  Alshury,  Sugden  v. 
Alshury,  CH.D.  NOR.,  J.  136 — i5  Ch,  D.  237;  60 
L.  J.  Ch.  29;  63L.  T.  576. 


come 


2.  Bonus — Dividend — New  shares — CckpifQl  <^  *^" 
me — Tenant  for  life  and  remaindermanli^ryjxef^^ 


of  a  company  resolved  to  distribute  accumulated 
profits  as  a  bonus  dividend  of  fifty  per  cent,  on  the 
capital  paid,  the  dividend  to  be  payable  on  the  6th 
of  September,  1890.  New  £10  shares  were  to  bO' 
issued  to  the  shareholders  on  the  terms  that  £10 
per  share  should  be  paid  up  on  the  6th  of  December, 
1890.  The  dividend  was,  at  the  option  of  the  share- 
holders, payable  in  cash  or  applicable  to  the  pay* 
ment  of  the  amount  then  due  in  respect  of  new 
shares  or  of  calls.  The  old  shares  were  £10  shares, 
some  fully  paid  up,  others  with  £7  lOs.  or  £5  paid 
up.  The  new  shares  were  to  be  oflfered  at  par  to 
the  shareholders  holding  shares  fully  paid  up  or 
with  £7  10s.  paid  up,  in  the  proportion  of  one  new 
share  for  every  two  old  shares  paid  up,  and  one 
new  share  for  every  eight  old  snares  with  £7  10s. 
paid  up.  A  call  of  £2  10s.  per  share  was  to  be 
made  at  the  same  time  on  such  of  the  shares  as 
were  not  fully  paid  up.  The  trustees  of  a  will,  who 
held  150  old  shares  fmly  paid  up  (the  tenant  for  life 
consenting,  without  prejudice  to  his  rights,  to  treat 
the  dividend  as  income^  accepted  seventy-five  new 
shares  in  lieu  of  the  £750  bonus  dividend  on  the 
150  shares.  The  shares  were  sold  for  £1,363.  The 
tenant  for  life  claimed  £750  out  of  the  purchase- 
money,  on  the  ground  that  it  was  income ;  he  did 
not  dispute  that  the  balance  was  capital.  .    '  ' 

Held,  that  the  £750  was  income,  on  the  ground 
that  the  declaration  of  the  bonus  dividend  and  the 
issue  of  the  new  shares  were  two  distinct  transac- 
tions, and  not  one  transaction,  as  in  Bouch  v* 
Sproule,  12  App.  Cas.  385.  56  L.  J.  Ch.  1037,  the 
shareholders  havine^  the  option  of  taking  the 
dividend  in  cash  without  takmg  up  the  new  shares. 
— In  re  Northage,  Ellis  v.  Barfield,  CH.D.  NOR.,  J. — 
60  L.  J.  Ch.  488 ;  64  L.  T.  625. 

See  also  Apportionment  ;  Lands  Clauses  Act, 
1;  Waste, 


TENANT    in    COMMON. 
Will,  18. 


•  See    Settlement,    1 ; 


TENANT  in  TAIL. 
Settlement,  1. 


-See   Married  Woman,   12; 


THAMES  CONSERTANCY:— 

Barge  over  fifty  tons  burthen — Navigation  of  same 
— "  One  competent  man  on  hoard  and  one  man  in 
addition  " — One  competent  man  and  hoy  on  hoard — 
Thames  Conservancy  -4c<,  1857  (20  <t-  21  Vict,c,cxlvii,) 
— Bye-law  16  o/  the  Thames  Co7iservators — Water- 
men's and  Lightermen's  Amendment  Act,  1859  (22  <fc 
23  Vict,  c.  cxxxiii,),  s,66 — Bye-law  35  made  under  this 
Act, — Bye-law  16  of  the  Thames  Conservators,  made 
under  the  powers  of  the  Thames  Conservancy  Act, 
1857,  provides  that  all  bar^s,  boats,  lighters,  and 
other  navigating  the  Biver  Thames  shall  when  under 
craft  way  have  at  least  one  competent  man  con- 
stantly on  board  for  the  navigation  and  management 
thereof,  and  all  such  craft  of  above  fifty  tons  bur- 
then shall  when  under  way  have  one  man  in 
addition  on  board  to  assist  in  the  navigation  of  the- 
same. 

Held,  that  **  one  man  in  addition"  in  this  bye- 
law  means  one  competent  and  sidlful  maii  in  addi- 
tion, and  that  where  the  craft  is  above  fifty  tons* 
burthen  the  bye-law  requires  two  competent  men 
on  board,  and  is  not  satisfied  by  having  on  board 
one  competent  man,  being  a  licensed  lighterman, 
and  a  boy  about  sixteen  years  of  age. 

Perkins  v.  Oingell,  50  J.  P.  277,  followed.— 
Goldsmith  v.  Slattery,  Q.B.D.— 63  L.  T.  273. 

THAMES  NAVIGATION.— See  Ship,  15. 

TIMBER.— See  Waste. 
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TIME.      COMPUTATION     of.  —  See     Iijsurance 
(Accident),  1. 

TITHES  :— 

1 .  Tithe  rent'cTiarge — Application  to  vary -^  A  verage 
.  ^ice  of  wheat—A  Oeo,  4,  c.  99,  «.  43 ;  1  cfe  2  Vict. 
'  c.  109,  8,  32.— In  October,  1889,  notices  were  served 
*  by  persons  paying  more  than  £3  per  annum  each 

of  tithe  rent-charge  on  the  titheowners  of  applica- 
tions to  justices  at  quarter  sessions  to  reduce  the 
amount  of  the  tithe  rent-charge.  The  tithe  rent- 
charges  had  been  originally  fixed  in  1833,  and  had 
been  raised  in  1875  on  the  application  of  the  tithe 
owners.  The  quarter  sessions  held  that  it  was 
necessary  that  the  average  price  of  wheat  should 
decrease  one-tenth  from  that  ascertained  in  original 
certificate,  and  dismissed  tlie  applications; 

Held  (affirming  the  judgment  of  the  Queen*s 
'  Bench  Division),  that  fhe  order  of  quarter  sessions 
must  be  quashed,  and  a  writ  of  mandamus  should 
issue  requiring  the  justices  to  ascertain  the  average 
price  of  wheat  for  the  past  seven  years,  and  if  it 
varied  by  more  than  one-tenth  since  the  date  of  the 
order  of  1875  that  the  tithe  rent-charge  should  be 
varied  accordmgly.— ;2ecr.  v.  Justices  of  Cork,  c.A. 
(It.)— 28  L.  R.  Ir.  185. 

2.  Tithe  rent-charge — Septennial  variation  of  certi- 
ficate according  to  price  of  corn— Petition  for — Tithe 

.  Bent-charge  Act  (1  te  2  Vict.  c.  109),  s.  32— Jurisdic- 
tio7i  of  Justices  at  guarter  sessions — Objection  to  juris- 

'  diction— Waiver  o/— Certiorari— rofi<«.— Where  a 
certificate  of  tithe  composition  made  pursuant  to 
2  &  3  Will.  4,  c.  119  was  dated  the  2l8t  of  January, 
1834,  and  a  petition  was  presented  upon  the  23rd 
of  June,  1890,  to  vary  the  tithe  rent-charge  which 
had  been  substituted  for  the  said  composition, 

Held,  that  the  composition  thereby  fixed  com- 
menced on  the  1st  of  May,  1834,  and  that  inasmuch 
as  such  composition  was  only  liable  to  variation 
between  the  Ist  of  May  and  1st  of  November  in 
any  seventh  year  of  its  currency  (and  the  impro- 
priate  rent-charge  in  lieu  thereof  to  alike  varia- 
tion), the  justices  at  quarter  sessions  had  no 
jurisdiction  to  vary  such  rent-charge  on  a  petition 
instituted  between  the   let  of  May    and    1st   of 

.  November,  1890,  a  new  septennial  period  having 
then  commenced  to  T\m.—The  Queen  v.  Justices  of 
Corky  Q.B.D.  (Ir.)— 28  L.  R.  Ir.  369. 

TOWN      COMMISSIONERS     (IRELAND).  —  See 
Local  Government  (Ireland),  1. 

TRADE-MARK  :— 

1.  Injunction— Fraudulent  use  of  names— Intention 
to  deceive  the  public — '' Htone  ale'' — Tho  perpetual 
injuiiction  granted  by  the  Court  of  Appeal  (41  Ch. 
D.  35)  affirmed.— Jfo«<</o;7ierv  ▼•  Thompson,  h.l.  Ce.) 

.  —[1891]  A.  C.  217 ;  64  L.  T.  748.  ^    ^ 

2.  Merchandise  Marks  Act,  1887  (50  <&  51  Vict.  c. 
28),  «.  2,  sub-section  (1)  (d) ;  s.  5,  subsection  (1)  (dj— 
False  trade  description — Invoice  of  goods. — A  false 
trade  description  contained  in  an  invoice  delivered 
with  goods  majr  be  an  application  of  a  false  trade 
description  within  the  meaning  of  section  5,  sub- 
section (1),  of  the  Merchandise  Marks  Act,  1887, 
although  such  invoice  may  not  be  physically  at- 
tached to  the  goods. — Budd  v.  Lucas,  q.b.d.  350— 
[1891]  1  Q.  B.  408;  60  L,  J.  M.  C.  95:  64  L  T 
292. 

3.  Begistration — Alteration  of  registered  trade- 
mark— Essential  2)articulars— Terms— Fatbits,  De- 
signs, and  Trade- Marks  Act,  1883  (46  cfc  47  Vict.  c. 
r>7),  8.  64,  sub-section  (c) ;  s.  74,  sub-section  2 ;  «.  92— 
PatentSy  Designs,  and  Trade-Marks  Act,  1888  (51  & 
o2  Vict.  c.  50),  ss.  10,  16.-^0n  motion  for  leave  to 
4ilter  the  registration  of  certain  trade-marks  regis- 


tered under  the  Act  of  1883,  by  strildng  out  of  ttd 
of  them  as  registered  the  words  '*  trade-mark," 

Held,  that  this  ought  ooly  to  be  allowed  on  the 
terms  that  the  applicants  should  undertake  to  in- 
dorse on  their  application  and  enter  on  the  regiiter 
a  statement  of  the  essential  particulars  of  thai 
marks,  and  a  disclaimer  of  the  exclusive  light  to 
.  the  added  matter  (if  any)  to  the  satisfaetion  of  the 
comptroller. — In  re  Colma7i*s  Trade-Marks,  CH.1). 
KEK.,  J.  487— [1891]  2  Ch.  402 ;  60  L.  J.  CL  550; 
64  L.  T.  507. 

4.  Begistration — Essential  particulars — Claim  14 
application — Prize  medal — Distinctive  deria^Dit- 
tinctive  label — Patents,  Designs^  and  Trada-Muru 
Acts,  1883  and  1888,  a.  64.— On  an  application  for 
the  registration  of  a  trade-mark  it  must  he  shovn 
that  the  trade-mark  consists  of  or  contains  an 
essential  particular  as  defined  by  section  64  of  the 
Patents,  &c.,  Acts,  1883  and  1888,  and  that  such 
essential  particular  has  been  claimed  in  the  applica- 
tion. 

A  representation  of  an  exhibition  prize  medal  is 
not  a  **  distinctive  device  "  within  section  64.  eves 
though  no  other  similar  medal  was  granted  for  the 
same  class  of  goods  at  the  same  exhibhion.— /rj  n 
Bryant  <&  May's  Trade-Mark,  CH.D.  XOE.,  J.— 59 
L.  J.  Ch.  763 ;  63  L.  T.  676. 

5.  Begistration — New  mark^Previous  fraitdulttti 
user — Omission  of  misleading  words — Befuml  *«/ 
registration  —  Patents,  Designs,  and  Trade-MarU 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  74  (11).— Inl^ST 
F.  applied  to  register  as  a  new  mark  certain  labd; 
to  be  applied  as  trade-marks  to  cigars.  Previoos 
to  1887  he  had  used  the  mark  on  cigar-boxes  in 
combination  with  the  word  '*  Habana,"  though  the 
cigars  contained  in  the  boxes  were  in  fact  of  Mexi- 
can ffrowth  and  manufacture.  There  were  words  in 
the  labels  used  by  F.  previously  to  1887  implying 
that  he  was  the  successor  in  business  of  a  certain 
firm  of  M,  &  Co.,  which  he  was  not.  The  marks, 
for  the  registration  of  which  as  new  marks  applica- 
tion was  made  in  1887,  omitted  the  word 
**  Habana,"  and  stated  the  true  place  of  the  appli- 
cant's manufactory,  and  gave  &e  applicant's  own 
name,  without  any  false  addition  as  to  previous 
businesses. 

Held,  that  the  former  fraudulent  user  oi  the 
marks  disentitled  the  applicant  to  have  them  regis- 
tered as  new  marks,  even  though  the  dishonest  por- 
tions were  omitted,  since  to  permit  registraSiflo 
would,  in  effect,  be  allowing  the  applicant  to  benefit 
by  his  former  fraudulent  conduct — In  re  Fu/tHtei 
Trade-Marks,  CH.D.  ROM.,  J.  489— [1891]  2  Ch.  166; 
60  L.  J.  Ch.  308  ;  64  L.  T.  196. 

6.  Begistration— **  Old  mftrk'* — User  of  pari- 
Amendment  of  application  —  Disclaims — User  i^ 
British  port — Patents,  Designs,  and  Tradf^-J^arh 
Act,  1883  (46  &  47  Vict.  c.  57),  m.  69,  71,  72,  74.4«*- 
sectiiyn  (2). — An  applicant  seeking  to  register  a 
trade-mark  as  an  "  old  mark "  must  prove  that 
the  entire  mark  proposed  (with  the  exception  of 
immaterial  differences)  was  used  as  a  whole  before 
the  13th  of  August,  1875.  Proof  that  some  pjt 
of  such  mark  was  used  before  that  date  will  wt 
entitle  him  to  register  that  part  as  an  old  mark. 

In  re  Palmer's  Trade-Mark,  32  W.  B.  306,  24 
Ch.  D.  504,  discussed. 

The  court  has  no  power  judicially  to  amend  » 
application,  but  can  merely  determine  whether  or 
not  the  comptroller  shall  proceed  with  such  appili- 
cation  as  it  stands. 

Orr-Ewing  v.  The  Begistrar  of  Trade-Marks,  ^ 
W.  E.  17,  4  App.  Cas.  479,  explaioed. 

Section    74,    sub-section    (2),    of   the  Patents, 
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Deigns,  and  Trade-Marks  Act,  18S3,  must  be 
strictly  constraed,  so  that  disclaimer  of  part  of  the 
mark  proposed  can  only  be  made  in  the  application, 
and  omy  of  devices,  words,  &c.,  that  are  common 
to  the  trade. 

Hemble,  user  of  a  distinctive  mark  on  goods  lying 
in  the  holds  of  ships  which  are  merely  touching  at 
British  ports  is  not  sufficient  user  to  acquire  a  trade- 
mark here. — In  re  Meeus^s  Applictttion,  CH.D.  cm., 
J.  216— [1891]  1  Ch.  41 ;  60  L.  J.  Ch.  96 ;  63  L.  T. 
610. 

7.  lief/istratian — Old  mark — **  Special  and  distinc- 
iivt  li'ord"  —  **  Usfr^^  —  Cumbinaixon  with  other 
marks — Separation  of  marks — Composite  mark — Begis- 
tration — Trade-Marks  Registration  Act,  1875  (38  <!' 
39  Vict,  c,  91),  s.  l(y— Patents,  Designs,  and  Trade- 
Marks  Act,  1883  (46  cfc  47  Vict.  c.  51)—Pat€nU, 
Designs,  and  Trade-Marks  Act,  1888  (51  tt-  52  Vict, 
c.  50),  *.  10.— In  1882  Heidsieck  &  Co.,  a  French 
firm  of  champagne  growers,  registered  under  the 
Trade-Marks  Begistration  Act,  1875,  the  words 
"  Monopole "  and  **  Dry  Monopole  "  as  separate 
trade-marks  for  separate  kinds  of  champagne,  on 
the  ground  of  user  of  those  marks  before  the  Act ; 
bat  they  never  had,  in  fact,  used  those  words  alone 
as  marks ;  for  upon  the  labels,  wrappers,  and 
corks,  and  cases  for  their  bottles  they  h^  ^ways 
used  them  in  conjunction  with  the  name  of  the  firm, 
I*  Heidsieck  &  Co.,"  which  they  also  registered  by 
itself  in  1882  as  a  trade-mark  under  the  Act ;  and 
upon  the  corks  and  cases  there  were  besides  various 
devices  which  had  been  registered  as  trade-marks 
under  the  Act.  On  the  cases  "Monopole"  or 
'*I>ry  MonoxK)le"  appeared  on  one  side  alone, 
while  on  another  side  was  "  Heidsieck  &  Co."  alone, 
and  on  one  of  the  ends  was  one  of  the  firm's  regis- 
tered devices  alone.  The  firm  sold  other  brands  of 
champagne  under  distinctive  registered  labels,  bear- 
ing the  name  of  the  particular  brand,  and  always 
the  names  of  the  firm  underneath. 

Upon  a  motion  under  the  Act  of  1875  and  the 
Patents,  Designs,  and  Trade-Marks  Acts.  1883  and 
1888.  to  expunge  "Monopole"  and  "Dry  Mono- 
pole"  from  the  register  of  trade-marks, 

Held,  by  Kay,  J.,  and  by  the  Court  of  Appeal, 
that  those  words  had  not  been  so  "used  as  trade- 
marks before  the  passing  of  the  Act "  within  the 
meaning  of  section  10  of  the  Act  of  1875  as  to  en- 
title Heidsieck  &  Co.  to  have  them  registered ;  and 
they  were  acccordingly  ordered  to  be  expunged 
from  the  register. 

What  is  "  user  as  a  trade-mark  "  under  section  10 
of  the  Act  of  1875  explained. 

In  re  Spencer's  Trade-Marks,  3  Rep.  Pat.  Cas.  73, 
discussed. — Richards  v.  Butcher,  C.A.— [1891]  2  Ch. 
522;  60  L.  J.  Ch.  530. 

8.  Registration — *^ Person  aggrieved'^ — Importer — 
Foreign  producer — Natural  products — ^*  Distinctive 
trade-rnark  "^Part  of  label  pointed  out  as  '' trade- 
'fnark'^ — Disclaimer  of  words  in  label — *^ Fancy 
words" — '»  Geographical  name'' — Name  of  mineral 
spring^**  Place  of  business— ''  Common  to  the  trade  " 
— Time  for  disclaimer  —  Trade-Marks  Registration 
^ct,  1875  (38  &  39  Vict.  c.  91),  ss.  5,  10— Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  <fe  47  Vict. 
^'  57),  s.  90 — Amendment  of  Act  while  application 
2^i^ing.—The  intention  of  the  Trade-Marks  Regis- 
tration Act.  1875,  s.  5,  and  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  s.  90,  in  requiring  an 
applicant  for  rectification  of  the  register  of  trade- 
marks to  be  a  "  person  aggrieved  "  is  only  to  pre- 
vent the  interference  of  common  informers,  or  of 
pereons  actuated  by  merely  sentimental  notions, 
and  not  to  require  evidence  of  serious  damage. 

-^y  person  who  is  in  the  same  trade  as  ^^® 


person  who  has  wrongfully  registered  a  trade-mark^ 
and  who  desires  to  deal  in  goods  covered  by  the 
wrongful  registration,  is  primd  facie  a  person 
aggrieved. 

Whenever  one  trader,  by  the  wrongful  registra- 
tion of  a  trade-mark,  narrows  the  area  of  business 
open  to  his  rivals,  and  thereby  either  immediately 
excludes,  or  with  reasonable  probability  will  in  the 
future  exclude,  a  rival  from  a  portion  of  the  trade 
into  which  he  desires  to  entec,  that  rival  is  a 
"  person  aggrieved." 

Although  the  efltect  produced,  or  likely  to  be 
produced,  by  the  wrongful  registration  is  not  the 
exclusion,  but  only  the  hampering  of  the  rival 
trader,  the  rival  trader  is  a  "  person  aggrieved." 

Whenever  one  trader  uses  the  fact  of  his  having 
a  trade-mark  already  on  the  register  as  any  i)art  of 
his  case  against  another  trader  in  any  legal  pro- 
ceedings, e.g.,  for  the  purpose  of  supporting  an 
application  for  the  registration  of  another  trade- 
mark, which  the  second  trader  is  opposing,  the 
second  trader  is  a  "person  aggrieved"  and  none 
the  less  because  he  may  have  other  means  of 
defending  himself.  A  trade-mark  must  at  the  date 
of  registration  distinguish  the  goods  of  the  trader 
registering  it  from  all  others. 

An  importer  of  foreign  goods  cannot  register  as 
his  own  the  trade-mark  of  the  foreign  producer, 
whether  the  goods  are  produced  by  a  course  of 
manufacture  or  by  a  process  of  nature;  nor 
whether  the  importer  has  or  has  not  an  exclusive 
contract  for  this  coimtry;  nor  whether  the  pro- 
ducer does  or  does  not  consent  to  the  registration. 

Whether  an  importer  can  or  cannot  register  as 
his  own  the  producer's  trade-marks  after  the 
importer  has  acquired  the  control  of  the  producer's 
entire  output  (as  to  which,  qucere),  the  registration 
by  the  importer  in  his  own  name,  while  oiuy  having 
a  lesser  right,  of  trade-marks  belonging  to  the 
producer  cannot  be  rendered  valid  by  the  subse- 
quent acquisition  by  the  importer  of  the  right  to 
the  whole  output. 

Although  in  the  case  of  a  new  trade-mark  it  will 
ordinarily  be  presumed  that  a  mark  tendered  for 
registration  is  intended  to  be  used,  yet,  if  it  is 
proved  that  a  mark  which  it  is  sought  to  register, 
without  prior  user,  is  not  intended  to  be  used  by 
the  applicant,  but  that  he  is  an  importer  of  foreign 
goods,  and  is  only  seeking  to  register  the  mark  for 
the  purpose  of  excluding  from  the  English  market 
similar  goods  intended  for  foreign  consumption, 
and  having  the  mark  affixed  to  them  by  the  foreign 
producer,  whose  mark  it  is,  registration  ought  not 
to  be  allowed. 

Where  a  label  tendered  for  registration  contains, 
with  other  matter,  a  device  to  which  special  atten- 
tion is  directed  as  being  the  "  trade-mark,"  regis- 
tration ought  to  be  refused,  on  the  ground  that 
the  effect  of  the  label  is  likely  to  be  to  mislead  the 
public  into  the  belief  that  the  device  alone  is  pro- 
tected or  claimed. 

Words  contained  in  a  distinctive  label  registered 
as  a  whole  under  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  need  not  be  disclaimed  imder 
section  74  of  that  Act,  inasmuch  as  the^  form  a 
X>art  of  the  label,  and  are  not  additions  to  it. 

Where  a  trade-mark  has  been  wron^ully  regis- 
tered, and  an  application  to  remove  it  from  the 
register  is  made  by  a  person  aggrieved,  the  mark 
will  not  be  allowed  to  remain  on  the  register,  on 
the  ground  that  if  it  were  removed  it  could  (by 
reason  of  some  intervening  events)  be  immediately 
re-registered  on  a  new  application,  inasmuch  as  an 
opportunity  must  be  given  to  the  public  by  the 
insertion  of  the  usual  advertisements  to  come  in 
and  oppose  the  new  application. 
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The  names  of  ^ell-known  mineral  water  springs, 
such  as  *'  Apollinaris,"  **  Hunyadi  Janos,  and 
*'  Friedrichshall,*'  are  geographical,  and  are  not 
*^  fancy  words  not  in  common  use  "  within  section 
64  of  the  Act  of  1883,  nor  "  invented  words,"  or 
**  words  having  no  reference  to  the  character  or 
quality  of  the  goods,  and  not  being  a  geographical 
name,"  within  the  same  section  as  amended  by  the 
Act  of  1888,  whether  sought  to  be  registered  in 
respect  of  the  waters  of  the  springs  or  of  products 
oi  those  waters. 

Per  Kekewich,  J. :  The  names  of  foreign  springs, 
when  added  to  a  trade- mark  tendered  for  registra- 
tion imder  the  Act  of  1888  by  a  limited  company 
with  a  registered  office  in  England,  are  not  pro- 
tected against  the  requirement  of  a  disclaimer  under 
sections  64  and  74  of  that  Act  by  the  exception 
contained  in  those  sections  in  favour  of  a  **  place 
of  business." 

Per  Kekewich,  J. :  Where  an  application  for  the 
registration  of  a  trade-mark  was  made  while  the 
Act  of  1883  was  in  force,  but  being  opposed  was  not 
heard  until  after  the  amending  Act  of  1888  had  come 
into  force,  the  applicants  were  held  to  be  entitled 
to  avail  themselves  of  whichever  of  the  two  Acts 
was  the  more  favourable  to  their  application. 

Per  Kekewich,  J. :  **  Common  to  the  trade  "  in 
section  74  of  the  Acts  of  1883-8  means  *'  open  to  the 
trade,"  and  not  *'  in  common  use  in  the  trade." 

Per  Kekewich,  J. :  When  a  disclaimer  is  required 
by  section  64  of  the  Act  of  1888,  or  by  section  74  of 
the  Acts  of  1883-8,  such  disclaimer  must  be  made  in 
the  application  for  registration,  and  cannot  be  made 
afterwards. — In  re  Apollinaria  Co.^e  Trade-Marks, 
C.A.— [1891]  2  Ch.  186 ;  65  L.  T.  6. 

9.  Registration — Similarity — Mode  of  comparison 
— Paients,  Designs,  and  Trade-Marks  Act,  1883,  a. 
72. — Where  an  application  for  the  registration  of  a 
trade-mark  is  opposed  by  the  proprietor  of  an 
earlier  trade-mark  already  on  the  register,  on  the 
ground  that  the  new  mark  has  too  great  a  resem- 
blance to  the  old  one,  regard  must  be  had  to  the 
way  in  which  the  new  mark  will  be  fairly  used  in 
the  ordinary  course  of  trade ;  and  if,  when  so  used, 
the  mark  will  be  likely  to  produce  deception,  regis- 
tration will  be  refused. 

An  application  by  F.  for  the  registration  of  a 
device  of  a  charging  bison,  which  he  used  with 
many  other  details  on  wrappers  on  tins  of  mustard, 
being  opposed  by  Messrs,  C.,  the  proprietors  of  a 
registered  device  of  a  "bull's  head,"  which  they 
used  witn  other  details  on  wrappers  on  tins  of 
mustard  very  similar  to  those  used  by  F.  and  the 
general  style  and  colouring  of  the  wrappers  and 
some  of  the  details  being  in  common  use  in  the 
trade, 

Held,  that  F.'s  mark,  as  it  would  be  used,  would 
be  calculated  to  deceive,  and  that  registration  must 
be  refused. — In  re  Farroiv^s  Application,  CH.D. 
STI.,  J.— 63  L.  T.  233. 

10.  Registration — Special  and  distinctive  tcords  used 
as  a  trade-mark  be/ore  the  passing  of  the  Act  of  1875 
— Words  descriptive  of  article — Words  vsed  in  con- 
junction  ivith  other  v.'ords — Trade-Marks  Registration 
Act,  1875  (38  it  39  Vict,  c.  91),  s.  10.— To  entitle 
•*  any  special  and  distinctive  word  or  words  "  to  be 
registered  as  a  trade-mark  imder  the  Trade-Marks 
Hegistration  Act,  1875,  s.  10,  they  must  have  been 
used  alone  as  a  trade-mark  before  the  passing  of  the 
Act,  and  not  merely  in  combination  with  other 
words.  Before  the  passing  of  the  Trade-Marks 
Registration  Act,  1875,  the  appellants  used  the 
words  "Perry  Davis'  Vegetable  Pain  Killer"  as 
their  trade-mark  for  a  medicine  manufactured  and 


sold  by  them.  After  the  passing  of  the  Act  tliey 
registered  the  words  "  Pain  Killer  "  as  their  trade- 
mark under  section  10.  Upon  a  motion  to  ameDd 
the  register. 

Held,  affirming  the  decision  of  the  Court  oi 
Appeal,  that  the  entry  must  be  removed  bom  tbe 
register,  the  words  '*  Pain  Killer  "  not  having  ben 
used  alone  before  the  passing  of  the  Act 

Held,  also,  by  Lord  Halsbury,  HC,  and  Locd 
Morris,  that  the  words  *'Pain  Killer"  were  not 
special  and  distinctive  words  within  the  meniBgof 
section  10,  there  being  nothing  to  distingnisk  j^< 
manufactured  by  the  appellants  from  goods  manu- 
factured by  other  persons. — Fern/  Davis  <fc  St*  t. 
Harhoard,  H.L.  (E.)— 15  App.  Caa.  316;  60  L  J. 
Ch.  16 ;  63  L.  T.  389. 

11.  Registration —  Words  calculated  to  dfctity  — 
—'*  Fruit  Salt^-^PatenU,  Designs,  and  Tnde-Marlt 
Act,  1883  f46  &  47  Vict,  c,  57),  s.  73.— The  respond- 
ent appliea  to  register  a  trade-mark,  of  wbioi  tbe 
words  * '  Dunn*s  Fmit  Salt  Baking  Powder  "  fonned 
a  conspicuous  part.  The  appellant  had  for  manj 
years  used  the  words  **  Fruit  Salt"  as  his  trad^  1 
mark  for  a  powder  for  an  effervescing  drink,  and  ' 
opposed  the  application. 

Held  (Lords  Halsbury  and  Morris  dissenting]^ 
that  the  proposed  words  were  calculated  to  decent 
the  pubuc,  that  the  registrar  had  a  discretion 
whetner  to  register  or  not  under  section  73  of  tbe 
Patents,  Designs,  and  Trade-Markrt  Act,  1S83,  and 
should  lefuse  where  it  is  not  clear  that  the  public 
would  not  be  misled. 

Decision  of  the  Court  of  Appeal  reversed.— JPfc- 
V.  Dunn,  H.L.  (e.)  I6I--I0  App.  Cas.  2a2;  « 
L.  T.  6. 

TRADE  NAME  :— 

Imitation — Name  calcidated  to  deceive — Joiui-iUAk 
company — Injunction. — W.  Edgcumbe  Bendle,  the 
patentee  of  an  invention  of  ^ass-roofing,  c&zriM 
on  business  as  W.  Edgcumbe  Rendle  &  Co.  He 
took  his  son,  J.  Edgcumbe  Kendle,  into  the  busi- 
ness, and  the  son  agreed  not  to  carry  on  any 
opposition  business.  The  father  died,  giving  \ff 
his  will  an  interest  in  the  business  to  his  son.  The 
son  then  started  a  similar  business  on  his  own 
account,  under  the  name  of  J.  Edgcumbe  Bendle  & 
Co.,  and  having  got  into  financial  difficulties  he 
assigned  his  business  to  his  creditors.  The  son 
then  promoted  a  company,  styled  "J.  Edgcnmbe 
Rendle  &  Co.  (limited),"  to  carry  on  the  bnsines 
of  glass-roofing.  The  trustees  of  the  father^s  will 
having  applied  for  an  injunction, 

Held,  that  an  injunction  must  be  granted  to 
restrain  the  company  and  the  son  from  carrying  to 
the  business  of  glass-roofing  under  that  name,  as 
the  son,  who  was  not  at  the  time  carrying  on  his 
business  of  ^lass-  roofing,  had  no  right  to  lend  his 
name  to  a  company,  wlkich  name  was  calcolsted 
to  deceive. —  Rendle  v.  J,  Edgcumbe  Rendle  «(•  '»• 
{TAmited),  CH.D.  KAY,  J.— 63  L.  T.  94. 

See  Paktxership,  4. 

TRADE  UNION:— 

Devise  to — Mortmain — **  Jhnevoleut  Fund^—Ptr" 
jietuity—Tradf  Vuion  Act,  1871  (34  &  35  Vid,  c.  j«), 
a.  7 — Meaning  of  *^^ purchasv^*  in. — A  testator  devised 
and  bequeathed  certain  freehold  and  leasehold 
properties  for  lives,  with  a  condition  that  each 
devisee  and  legatee  should  keep  the  property  held 
by  him  in  repair  and  pay  an  annual  sum  to  go  to 
the  Benevolent  Fund  of  a  registered  trade  union, 
for  the  benefit  of  distressed  members  of  the  society 
and  widows  and  children  of  deceased  members. 

Held,  that,  the  annual  sum  being  a  charge  cod- 
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nected  ^th  land«and  the  nature  of  the  Benevolent 
Fund  being  oharitable,  the  gift  to  it  was  Toid  as 
offiandiiig^  against  the  Statutes  of  Mortmain. 

The  -word  **  purchase  "  in  section  7  of  the  Trade 
Union  Act,  1871,  has  not  the  technical  meaning  of 
<*take  otherwise  than  by  descent,'*  and  does  not 
include  taking  by  devise. 

There  is  nothing  repugnant  to  the  law  in  an 
estate  being  given  to  a  man  for  the  combined 
periods  of  his  own  life  and  the  life  of  the  person 
who  may  be  his  heir. — In  re  Amos,  Carrier  v.  Price, 
CH.D.  XOR.,  J.  ooOSO  L.  J.  Ch.  570 ;  Go  L.  T.  69. 

TRAMWAY  :— 

Repair  of  road — Contract  with  road  authority  to 
repair — Liability  of  tramway  company — Tramways 
Act,  1870  (33  <fc  34  Vict.  c.  78),  m.  28,  29,  55.— 
Where  a  tramway  company  has  entered  into  an 
agreement  with  tne  road  authority  under  section  29 
of  the  Tramways  Act,  1870,  whereby  the  road 
authority  undertakes  to  maintain  and  keep  in  repair 
the  roadway  between  and  adjoining  the  tramway 
lines,  the  tramway  company  is  not  liable  for  injuries 
to  a  x>er8on  caused  by  the  road  where  the  tramway 
is  laid  not  being  maintained  iu  proper  repair. 

HowiU  V.  Nottingham  Tramway  Co,,  32  W.  R.  248, 
12  Q.  B.  D.  16,  followed.— ^//drcrf  v.  West  Metro- 
politan Tramway  Co,,  C.A.  609— [1891]  2  Q.  B.  398 ; 
60  L.  J.  Q.  B.  631 ;  65  L.  T.  138. 

See  Contract,  4 ;  Local  Government,  4. 

TRESPASS  :— 

Accidental  injury — Shooting — Negligence. — In  the 
absence  of  negligence  a  man  who  accidentally  shoots 
another  is  not  liable  in  an  action  of  trespass. — 
Stanley  ir.  Fmvell,  Q.B.D.  76— [1891]  1  Q.  B.  86;  60 
L.  J.  Q.  B.  52  ;  63  L.  T.  809. 

See  Landlord  and  Tenant,  7. 

TROVER  :— 

Title  of  plaintiff  to  sue — Trustee — Possession  by 
cestui  que  trust — Auctioneers,  under  what  circum- 
stances liable — Practice — Callinj  opposite  party  as  a 
witness  when  permitted. — Trustees  can  maintain  an 
action  for  wrongful  conversion  of  chattels  which 
were  in  possession  of  their  cestui  que  trust  under  the 
provisions  of  a  trust  instrument,  his  possession 
being  in  law  their  possession  for  this  purpose.  In 
such  a  case  a  defendant  cannot  set  up,  by  way  of 
defence,  the  title  of  a  third  person,  who  has  not 
asserted  or  who  has  waived  his  claim  to  the  chattels. 

A  broker  or  auctioneer  who  only  settles  the  price 
as  between  vendor  and  purchaser,  receiving  com- 
mission for  so  doing,  is  not  liable  as  for  wrongful 
conversion  if  the  vendor  is  not  entitled  to  sell  the 
goods.  Secus,  if  the  broker  or  auctioneer  receives 
9ie  goods  into  his  own  custody,  and,  on  selling 
them,  delivers  them  to  the  purchaser  with  the  in- 
tention of  passing  the  property  in  them. 

Turner  v.  Hockey,  56  L.  J.  Q.  B.  301,  35  W.  R. 
Big.  209,  commented  on. 

After  a  defendant*s  case  was  closed,  the  defendant 
himself  not  having  been  called  as  a  witness  in 
support  of  it,  an  application  by  plaintifiTs  counsel 
to  call  him  as  a  witness  refused,  it  being  admitted 
that  pl^ntiflTs  counsel  had  not  been  led  by  any 
uiisrepresentation  to  suppose  that  the  defendant 
'would  be  called. — Barker  v.  Furlong,  ch.d.  ROM.,  J. 
621— [1891]  2  Ch.  172 ;  60  L.  J.  Ch.  368  ;  ^  L.  T. 
411. 

TRUCK  ACTS.— See  Master  and  Servant,  5  7. 
TRUST. — See  Assignment  of  Debt;  Chai^  ^^    2; 

TRUST  INVESTMENT  ACT,  1889.~SeeT|^.        ^  10. 


TRUSTEE:— 

1.  Breach  of  trust — Contributory  mortgage — Sale 
of  trust  funds — Liability  of  trustees  to  replace  stock 
sold — Consent  of  tenant  for  life  to  investment. — ^The 
trustees  of  a  settlement  had  power  to  invest  the 
trust  funds  "in  their  names"  in  Oovomment  or 
real  securities,  and  to  vary  investments  with  the 
consent  in  writing  of  the  tenant  for  life.  In  1875' 
they  sold  a  sum  of  Consols  and  other  stock  forming 
part  of  the  trust  fund,  and  with  the  consent  of  the 
tenant  for  life  invested  the  proceeds  of  sale  in  a^ 
contributory  mortgage  of  real  estate,  which  was 
effected  in  the  names  of  themselves  and  the  persons 
advancing  the  remainder  of  the  money.  In  1879  a 
mortgage  in  the  names  of  the  trustees  only  was 
substituted  for  the  contributory  mortgage,  but  the 
consent  in  writing  of  the  tenant  for  life  was  not* 
previously  obtained,  although  upon  hearing  of  the 
change  of  investment  he  did  not  make  any  objec- 
tion tiiereto.  Upon  the  death  of  the  tenant  for  life 
the  money  on  mortgage  was  called  in.  The  whole- 
of  the  principal  invested  was  forthcoming,  but  the- 
remaindermen,  who  were  entitled  to  the  capital, 
claimed  t^at  the  trustees  ought  to  replace  the  sums 
of  stock  sold  in  1875,  which  at  that  time  stood  at  a 
lower  price  than  in  1887,  when  the  proceedings- 
were  commenced. 

Held,  that  the  sale  in  1875  was  improper,  as 
having  been  made  for  the  piui>ose  01  effecting 
another  investment  which  was  a  breach  of  trust  as 
not  being  in  the  names  of  the  trusteed  solely,  and 
that  the  investment  of  1879  was  also  a  breach  of 
trust,  as  the  previous  consent  of  the  tenant  for  life 
after  the  facts  were  fully  laid  before  him  was  not 
obtained,  and  that  consequently  the  trustees  were 
liable  either  to  replace  the  stock  sold,  or  to  pay  the 
difference  in  price  of  the  stock  sold  in  1875,  and  of 
the  same  amoimt  of  stock  at  the  time  of  the  com- 
mencement of  the  proceedings. 

Decision  of  Kay,  J.  (60  L.  T.  N.  S.  620),  oflarmed. 
— /«  re  Massingberd^s  Settlement,  Clark  v.  Tre^ 
lawney,  C.A.— 63  L.  T.  296. 

2.  Breach  of  trust — Enforcement  of  payment  of 
trust  funds — Default, — A  testator  by  will  gave  his 
son  in  succession  the  option  of  purchasing  his  lease- 
hold mill  at  a  valuation,  the  purchase-money  being 
payable  by  half-yearly  instalments.  The  s6n  pur- 
chasing was  to  execute  a  mortgage.  The  sale 
moneys  were  to  be  invested,  the  trustees  having 
discretion  to  invest  in  certain  securities,  or,  in  case 
either  of  the  sons  elected  to  carry  on  the  testator'a 
business,  upon  the  security  of  the  mill.  The  eldest 
bought  the  mill,  which  was  valued  at  £50,000,  the 
trustees  agreeing  to  take  payment  in  half-yearly 
instalments  of  £2,000,  and  the  son  executed  a  mort- 
gage of  the  mill  for  £50,000.  Further  capital 
bdng  wanted  for  the  business  a  company  was 
formed  which  purchased  the  property  comprised  in 
the  mortgage,  at  a  slight  advance  in  price,  and  the 
equity  of  redemption  was  assigned  to  it.  The 
company  having  failed. 

Held,  that  the  trustees  were  authorized  to  take 
the  mortgage  for  £50,000;  and  that  under  the 
circumstances  of  the  case  they  acted  honestly  and 
to  the  best  of  their  ability,  and  were  not,  therefore, 
liable  to  make  good  the  loss. — In  re  Hurst,  Addison 
V.  Topp,  CH.D.  CHI.,  J.— 63  L.  T.  665. 

3.  Breach  of  trust — Follovnng  assets — Statute  of 
Limitations— Trustee  Act,  1888  (51  cfe  52  Vict,  c.  59), 
s.  8  (1)  a,  b,  {^)—PaHies—R.  S,  C,  1883,  ord.  16, 
r.  8. — An  action  for  breach  of  trust  was  brought 
by  a  newly-appointed  trustee  against  the  survivor 
of  the  former  trustees  and  the  representatives  of  twa 
deceased  former  trustees  to  make  them  replace  trust 
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money,  lost  through  inveatments  made  (more  than 
six  years  before  the  action)  without  proper  valua- 
tions and  on  insufficient  securities.  The  executor  of 
G.,  one  of  the  deceased  trustees,  had,  after  duly 
issuing  the  statutory  advertisements,  administered 
his  testator's  estate,  and  then  retained  the  balance 
as  trustee  of  certain  trust  legacies,  which  it  was 
insufficient  to  pay  in  full.  The  court  gave  leave  at 
the  trial  to  amend  the  statement  of  claim  so  as  to 
make  the  action  one  against  G.'s  executor  as  a 
trustee,  and  not  merely  as  an  executor,  and  so  that 
the  amount  retained  for  the  legacies  might  be 
followed  in  his  hands ;  but  such  amendment  was 
allowed  only  upon  the  terms  that  the  action  was  to 
be  treated  as  commenced  on  the  day  of  the  trial, 
And  that  the  defence  was  to  be  treated  as  amended 
«o  as  to  allow  G.'s  executor  to  claim  the  benefit  of 
any  statutes  of  limitation. 

Held,  that  the  Trustee  Act,  1888,  s.  8,  sub-section 
(1)  (6),  did  apply  to  the  case,  though  sub-section  (1) 
(a)  did  not. 

Held,  also,  that,  in  view  of  R.  S.  C,  1883,  ord. 
16,  r.  8,  the  beneficiaries  entitled  to  the  legacies 
•were  not  necessary  parties  to  an  action  to  follow 
the  legacies  in  the  hands  of  a  trustee. — In  re  Bowdeiiy 
Andrew  v.  Coopery  CH.D.  FRY,  L.J.  219 — 45  Ch.  D. 
444;  59  L.  J.  Ch.  815. 

4.  Breach  of  trust  —  Indemnity  —  litigation  of 
<2estui  que  trust — Married  woman — Reversionary 
interest — Impounding  interest — **  Beneficiary  in  the 
trMt  estate  "—Trustee  Act,  1888,  s.  6.— R.  was  en- 
titled absolutely  in  remainder  to  the  trust  funds  of 
his  mother's  marriage  settlement,  which  she  had 
Appointed  to  him  by  deed,  subject  to  her  own  life 
interest.  By  his  own  marriage  settlement  E.  cove- 
nanted to  pay  £10,000  to  £s  trustees  within  six 
months  after  his  mother's  death,  and,  in  case  of  his 
death  in  his  mother's  lifetime,  that  his  executors 
should  pay  his  trustees,  during  his  mother's  life, 
£400- per  annum,  to  be  applied  as  if  it  were  income 
of  the  £10,000.  R.  took  the  first  life  interest  under 
his  settlement,  with  remainder  to  his  wife  for  life. 
R.  assigned  to  his  trustees,  as  security,  the  trust 
funds  of  his  mother's  settlement.  The  trustees  of 
the  mother's  settlement  had  notice  of  the  assign- 
ment. R.  having  become  embarrassed,  the  trustees 
of  the  mother's  settlement  were  induced,  on  the 
entreaty  of  R.,  his  mother,  and  his  wife,  to  apply  a 
large  portion  of  the  trust  funds  in  discharge  of  R.'s 
debts.  The  trustees  of  R.'s  settlement  brought  an 
action  against  the  trustees  of  the  mother's  settle- 
ment for  breach  of  trust,  claiming  that  they  might 
replace  the  funds.  The  defendants  counter-claimed 
(inter  alia)  that  the  interest  of  R.  and  his  wife  in 
the  funds  might  he  impounded  and  declared  liable 
to  indemnify  them. 

Held,  (1)  that  there  was  no  right  of  imdemnity 
to  the  defendants  out  of  the  interest  of  either  R.  or 
his  wife  under  R.'s  settlement,  such  interest  not 
being  an  interest  of  a  '*  beneficiary  in  the  trust 
estate"  of  which  the  defendants  were  trustees,  so 
as  to  come  within  the  Trustee  Act,  1888,  s.  6 ;  (2) 
that,  even  if  the  interest  of  R.'s  wife  had  been  such 
an  interest,  the  court  would  not  in  its  discretion 
under  the  Act  have  impounded  it,  there  having 
been  no  misrepresentation  on  the  part  of  R.'s  wife, 
and  as  the  defendants  must  be  taken  to  know  that 
she  could  not  validly  deal  with  her  reversionary 
interest. — Rickett^  v.  Ricketts,  CH.D.  ROM:.,  J. — 64 
L.  T.  263. 

5.  Confirmation  of  Sales  Act,  1802  (25  cfc  26  Vict, 
c.  108) — Petition — Power  of  sale — Minerals  apart 
from  surface  —  Beneficiaries  —  Service,  —  Petition 
under  the  Confirmation  of  Sales  Act  by  trustees 
with  an  absolute  power  of  sale  for  the  sanction  of 


the  court  to  the  sale  of  minerals  apart  from  tbe 
surface.  The  beneficiaries,  who  were  all  infaota, 
were  not  made  parties  to  the  petition. 

The  court  made  the  order  without  directiiig  so- 
vice  on  the  beneficiaries. — In  rt  WadsworitCs  TrmU 
CH.D.  KAY,  J.— 63  L.  T.  217. 

6.  Discretion — Gift  of  income  to  A, — Cetter  «« 
assignment  or  bankruptcy — Discretionary  trwi  toaftpl^ 
income  for  the  benefit  of  A,  only — A  diacretioniiy 
trust  to  apply  income  for  the  benefit  of  a  ctdtix  qat 
trust,  arising  upon  cesser  of  bis  life  interest  bj 
assignment  or  bankruptcy,  may  be  exercised  by  the 
trustees,  notwithstanding  that  the  cestui  que  truii  is 
the  only  object  of  the  discretionary  trust 

A  testatrix  directed  trustees  to  stand  posses^  of 
a  fund  upon  trust  to  pay  the  income  to  T.  W.  B. 
during  his  life,  or  until  he  should  become  a  bank- 
rupt or  liquidating  debtor,  or  should  cea^e  to  be 
entitled  to  receive  such  income  for  his  own  benefit; 
and,  in  case  any  of  those  events  happened,  then  "  U 
pay  to  him  or  apply  for  his  benefit  during  tk 
remainder  of  his  Irfe  "  either  the  whole  or  so  mad: 
only  of  the  said  income  as  the  trustees  sboiild,  in 
their  uncontrolled  discretion,  think  fit,  and,  *'sob- 

i'ect  to  the  aforesaid  interest,"  upon  trust  for  otbar 
beneficiaries.  T.  W.  B.  assigned  his  interest,  and 
subsequently  became  bankrupt. 

Held,  that  the  trustees  might,  in  the  exercise  d 
their  discretion,  expend  the  whole  or  any  part  of 
the  income  for  the  maintenance  of  T.  W.  B.,  and 
that  any  part  not  so  applied  by  them  went  to  tL^ 
persons  entitled  imder  the  gift  over. 

Semble,  that  payment  of  the  debts  of  T.  W.  B. 
might  be  an  application  of  the  income  for  his  mm- 
tenance. — In  re  Bullock',  Good  v.  Lickoriih,  cejj. 
KEic,  J.  472—60  L.  J,  Ch.  341 ;  64  L.  T.  736. 

7.  Investment — "  Company  incorporated  by  Ad  uf 
Parliament^* — Charter  granted  in  punuancr  i/ " 
statute, — By  an  Act  of  Parliament  the  Crown  ww 
empowered  to  grant  a  charter  of  incorporation  to  t 
marine  insurance  company,  with  certain  special 
privileges  and  limitations.  In  pursuance  of  this  Act 
the  Crown  granted  a  charter  to  the  London  Assir- 
ance.  By  a  subsequent  Act  the  capital  stocks  of  the 
London  Assurance  and  another  corporation  wen 
amalgamated,  and  the  name  and  seal  of  the  London 
Assurance  were  to  be  used  for  both  corporaticm 
and  the  London  Assurance  was  to  exercise  tk 
powers  of  both  corporations. 

A  trustee  of  a  will,  who  had  power  to  invest  in 
shares  of  **  any  company  incorporated  by  Act  oi 
Parliament,"  invested  in  shares  of  the  LontloD 
Assurance. 

Held,  that  the  London  Assurance  was  a  compmy 
incorporated  by  Act  of  Parliament  within  the  meafi- 
ing  of  the  investmet  clause. 

Semble,  that  if  the  London  Assurance  had  not 
been  originally  within  the  terms  of  the  investiuat 
clause,  it  would  not  have  come  within  the  terms  by 
virtue  of  the  subsequent  Act  amalganaating  iti 
stock  with  that  of  another  corporation  and  enlarf- 
ing  its  powers. — Elve  v.-  Boyton,  ct. — [1891]  1  Ch. 
501 ;  60  L.  J.  Ch.  383  ;  64  L.  T.  482, 

8.  Investment — ''Railway  or  other  pttWiVr  ««• 
pany  " — Ejusdem  generis. — ^A  testator  directed  his 
trustees  to  invest  the  residue  of  his  estate  [mUr 
a/m)"'*  upon  the  debentures  or  securities  of  »ny 
railway  or  other  public  company  carrying  on  b«i- 
ness  in  any  part  of  the  United  Kingdom."   *** 

.  trustees  proposed  to  invest  in  the  securiti«  « 
certain  companies  incorporated  under  the  Com- 
panies Acts. 

Held,  that,  the  companies  having  been  inc^xi-* 
ated  by  public  statute,   the  instruments  fomang 


Weekly  Bepozter,  Oct.  17, 1891.] 

245  Trustee. 


DIGEST. 


Trustee  Act,  1888. 


216 


iheiT  constitution  being  accessible  to  the  public, 
and  their  shares  being  transferable  to  the  public, 
they  were  public  companies  withia  the  investment 
•clause;  and  that  the  reference  to  railway  com- 
panies in  the  same  clause  did  not  restrict  the 
meaning  of  the  words  **  public  companies.*' 

The  decision  of  Stirlmg,  J.,  c^rmed. — In  re 
Sharp,  Rickett  v.  Sharjty  C.A.— 45  Ch.  D.  286;  60 
L.  J.  Ch.  38;  62  L.  T.  677. 

9.  Investment — Power  to  trtistees  to  continue  money 
in  husineas — Pressure  by  trustees  for  money  due  to 
trust  estate — Postponement  of  investment — Discretion. 
— A  testator,  i;nio  died  in  1872,  had  by  his  will 
bequeathed  a  bgacy  of  £1,000  in  trust  for  G.  B. 
J.,  and  by  a  codicil,  which  recited  that  he  desired 
his  widow  after  his  death  to  enter  into  the  business 
then  carried  on  by  him  in  partnership  with  D.,  and 
that  the  bulk  of  his  property  was  invested  as 
•capital  in  the  said  business,  the  testator  had  em- 
powered his  trustees  to  invest  or  continue  invested 
moneys  in  their  hands  as  trustees  in  the  aforesaid 
business,  or  any  other  business  in  which  they,  in 
their  uncontrolled  discretion,  might  thiuk  fit,  with- 
out beine  liable  for  loss.  D.  and  M.  J.  were 
appointed  executors  and  trustees.  The  widow 
entered  into  partnership  with  D.  in  the  business 
for  ten  years  from  the  Ist  of  January,  1873.  The 
£1,000  was  left  in  the  business  during  and  after 
the  said  term  of  ten  vears.  In  June,  1883,  ^e 
widow  having  then  left  the  business,  D.  filed  a 
petition  for  liquidation  of  his  affairs,  and  a  compo- 
sition of  lOs.  in  the  pound  was  agi^sed  to,  payaole 
by  three  instalments — on  the  2nd  of  January, 
1884,  the  2nd  of  April,  1884,  and  the  2nd  of 
October,  1884.  Only  one  instalment  was  received 
bv  the  trustee,  M.  J.,  and  it  was  not  invested,  but 
placed  on  deposit  at  a  bank.  No  pressure  was 
made  for  payment  of  the  unpaid  instalments.  G. 
B.  J.,  having  come  of  age,  brought  an  action 
against  the  trustee  M.  J.  and  others  seeking  relief 
on  the  ground  of  breaches  of  trust. 

Held,  as  regards  M.  J.,  (1)  that  the  not  calling 
in  the  £1,000  on  the  widow's  retirement  from  the 
partnership  was  not  a  breach  of  trust,  but  that,  on 
the  true  construction  of  the  codicil,  the  power  was 
not  restricted  to  lending  to  any  particular  partners 
iu  the  business;  (2)  that  the  not  calling  in  or 
pressing  for  payment  of  the  two  instalments  un- 
paid was  not  a  breach  of  trust,  the  trustee,  M.  J., 
not  having  been  guilty  of  negligence,  but  having 
acted  honestly  in  the  belief  that  pressure  would  not 
have  resulted  in  benefit  to  the  estate,  and  with  a 
reasonable  ground  for  acting  as  he  did ;  (3)  that 
having  regard  to  the  fact  that  the  loss  of  income, 
if  any,  through  non-investment  of  the  first  instal- 
ment was  very  small,  coupled  with  the  proba- 
bility, then  existing,  of  another  instalment  being 
shortly  received,  when  both  might  be  invested 
together,  it  would  be  going  too  far  to  make  an 
order  on  that  head  against  the  trustee  M.  J.,  who 
acted  on  his  solicitor's  advice  in  placing  the  money 
^  deposit  at  a  bank  instead  of  investing  it.— /n  re 
-Earl,  Johnson  v.  Davies,  CH.D.  KOM.,  J.  107. 

10.  Investment — Power  to  vary  existing  investments 
—Trust  Investment  Act,  1889  (52  cfc  53  Vict.  c.  32), 
«.  3,  6. — In  the  absence  of  any  express  prohibition 
in  the  instrument  creating  the  trust,  the  power  to 
vary  investments  given  by  section  3  of  the  Trust 
Investment  Act,  1889,  applies  as  well  to  investments 
--^f  the  classes  specified  in  sub-sections  (a}  to  (o)  of 
^  ^^o^— existing  prior  to,  or  not  made  under, 
Jje  Act  of  1889,  as  to  investments  made  under 
™  powers  given  by  that  Act. 

^1^  re  Manchester  B)yal  Infimary,  38  W.  R    460, 


43  Ch.  D.  420,  disapproved  on  this  point. — In  re 
Dick,  Lopes  v.  Hume-Dick,  C.A.  225— [1891]  1  Ch. 
423 ;  60  L.  J.  Ch.  177 ;  64  L.  T.  32. 

11.  New  trustees — Power  of  appointing  new  trustees 
^Exercise  of  power  by  co-heiress  of  last  surviving 
trustee — "  Acting  *'  trustee — **  Bare  "  trustee — Vendor 
and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  5— 
Land  Traiis/er  Act,  1875  (38  &  39  Vict.  c.  76),  s.  48. 
— A  power  of  appointing  new  trustees  was  given 
by  deed  in  1836  to  **  the  acting  trustee  for  the  time 
being  "  of  the  indenture.  The  last  acting  trustee, 
T.  P.,  died  intestate,  leaving  his  son  T..  H.  P.  his 
heir-at-law,  who  subsequently  died  intestate, 
leaving  his  sou  T.  H.  S.  J?,  his  heir-at-law.  He 
died  intestate  in  1876,  leaving  his  three  daughters 
his  co-heiresses.  The  three  co-heireoses  executed 
the  power  of  appointing  new  trustees  contained  in 
the  deed  of  1836. 

Held,  that  this  was  a  valid  execution  of  the  power, 
the  trust  estate  having  devolved  on  the  three 
daughters  as  co-heiresses  of  the  last  surviving 
trustee ;  these  having  shown  themselves  ^*  acting  " 
trustees  by  exercising  this  power,  and  the  legal 
estate  having  descended  to  them  from  their  father, 
who,  as  a  trustee  with  active  duties  to  perform,  was 
more  than  a  *'  bare  trustee  "  within  the  Vendor  and 
Purchaser  Act,  1874,  and  the  Land  Transfer  Act, 
1875. 

Christie  v.  Ovington,  24  W.  E.  204,  1  Ch.  D.  279, 
followed,  in  preference  to  Morgan  v.  Swansea  Urban 
Sanitary  Autliority,  27  W.  E.  283,  9  Ch.  D.  582.— 
In  re  Cunningham  and  Fraylinq*s  Contract,  CH.D. 
8TI.,  J.  469— [1891]  2  Ch.  "567';  60  L.  J.  Ch.  591; 
64  L.  T.  558. 

1 2.  Remuneration — Administrationaction — Trustees 
appointed  by  the  court  to  receive  rents  and  to  manage 
estate  with  commission  upon  rental — Commission  to 
rent  collector, — Trustees  who  have  been  appointed  by 
the  court  to  receive  the  rents  of,  and  to  manage  a 
trust  estate,  receiving  a  commission  upon  the  rental, 
will  not  be  allowed  to  charge  additional  payments 
made  by  them  to  a  collector  of  rents. — Cox  v. 
Bennett  {No.  1),  C.A.  308. 

13.  Trustee  Relief  Act — Payment  into  court — Affi^ 
davit — Notice  to  jttrsons  interested — Trustee  Relief  Act, 
1847(10tt-ll  Vict,  c.96)— Chancery  Funds  Conscdidated 
Rules,  1874,  r.  34 — Chawery  Funds  Amended  Orders^ 
1874,  orci.  5— Supreme  Court  Funds  Rules,  1884,  rr.  2, 41 
^ — Supreme  Court  Funds  Rules,  1886,  rr.  2. 41. — ^Under 
the  present  practice  (dating  in  this  respect  from  the  Ist 
of  March,  1884)  a  trustee  who  pays  money  into  court 
under  the  Trustee  Eelief  Act,  being  no  longer 
required  to  state  in  his  affidavit  the  names  of  the 
persons  interested,  need  not  serve  them  with  notice 
of  such  payment  in,  the  Chancery  Funds  Amended 
Orders,  1874,  ord.  5,  which  directed  such  notice, 
being,  as  from  such  date,  rendered  nugatory  owine 
to  the  repeal  of  the  Chancery  Funds  Consolidated 
Eules,  1874,  by  the  Supreme  Court  Funds  Eules, 
1884,  r.  2. 

In  re  Stening,  50  L.  T.  N.  S.  586,  32  W.  E.  Dig. 
217,  explained  and  distinguished. 

Quatre,  whether  the  Chancery  Funds  Amended 
Orders,  1874,  ord.  5,  is  repealed  by  the  Supreme 
Court  Funds  Eules,  1886,  r.  2.— //i  re  Graham's 
Trust,  CH.D.  CHI.,  J.  157— [1891]  1  Ch.  151 ;  63  L. 
J.  Ch.  98;  63L.  T.  664, 

See  also  Admixistratiox,  1,  6,  8;  L.ixdlohd 
xsD  Tenant,  11  ;  Phactice  (Parties),  48 ; 
Settled  Land  Act,  1;  Solicitor,  17 ;  Trover; 
Vendor  AND  Purchaser,  2;  Will,  11,  24,  25. 

TEUSTEE    ACT,     1888.— See     Partnership,    3; 
Solicitor,  17  ;  Trustee,  3,  4. 
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TRUSTEE  BELIEF  ACT.— See  Trustee,  13. 

ULTRA     vniES.—Soe    Company    (Shares),    26; 
Principal  and  Agent,  4. 

UNDUE  INFLUENCE :— 

Execution  of  deed — Married  woman — Threat  to 
prosecute  husband, — The  plaintiff's  husband,  who 
was  the  secretary  of  a  land  society,  misappropriated 
the  moneys  of  the  society.  The  plaintiff  brought 
an  action  to  set  aside  a  mortgage  of  her  own 
property  to  the  trustees  of  the  society  to  secure  the 
moneys  so  misappropriated,  on  the  ground  that  the 
mortgage  was  obtained  under  threats  of  a  criminal 
prosecution  against  the  husband. 

The  court  ordered  the  deed  to  be  cancelled,  on  the 
ground  that,  though  there  might  have  been  no 
threat,  it  was  present  to  the  mind  of  the  plaintiff 
and  of  the  trustees  that  the  husband  would  be 
liable  to  a  prosecution  unless  something  was  done ; 
that  this  knowledge  came  to  her  either  directly  or 
indirectly  from  the  trustees ;  and  that  the  deed  was 
executed  by  her  to  free  the  husband  from  a  prosecu- 
tion.— M'Clatchie  v.  Haslam,  CH.D.  KEK.,  J. — 63 
L.  T,  376. 

UNIVERSITY :— 

1.  College — Lands  Clauses  Consolidation  Act^ 
1845 — Application  of  purchase-money — Universities 
and  College  Estates  Act,  1858  (21  &  22  Vict.  c.  44), 
««.  27,  28 — Universities  and  College  Estates  Amend- 
ment Act,  1880  (43  cfc  44  Vict.  c.  46),  ss.  2,  4— Board 
of  Agriculture  Act,  1889  (52  &  53  Via.  c.  30),  s.  2, 
subsection  1  (b). — ^The  consent  of  the  Boaird  of 
Agriculture  must  be  obtained  to  the  application  of 
money  in  court  representing  college  Icmds  taken  by 
a  company  imder  the  Lancu  Clauses  Consolidation 
Act,  in  pursuance  of  the  Universities  and  College 
Estates  Amendment  Act,  1880,  ss.  2,  4. — Ex  parte 
King's  College,  Cambridge,  CH.D.  NOR.,  J.  331 — 
[1891]  1  Ch.  333 ;  60  L.  J,  Ch.  508 ;  64  L.  T.  623. 

2.  College — Erection  of  new  buildings — Applicaiion 
of  purchase-money  of  land  paid  iivto  court  under 
Lands  Clauses  Consolidation  Act — Repayment  by 
instalments — Universities  and  College  Estates  Act, 
1858  (21  tt  22  Vict.  c.  44),  ss.  27,  2S— Universities 
and  College  Estates  Amendment  Act,  1880  (43  &  44 
Vict.  c.  46),  ss.  2,  4 — Lands  Clauses  Consolidation 
Act,  1845  (8  tfe  9  Vict.  c.  18),  s.  69.— The  effects  of 
sections  27  and  28  of  iJie  Universities  and  College 
Estates  Act,  1858,  in  conjunction  with  sections  2 
and  4  of  the  Universities  and  College  Estates 
Amendment  Act,  1880,  is  to  provide,  in  the  case  of 
land  belonging  to  a  university  or  a  ooUeffe  which  is 
taken  compulsoiily  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  another  mode  of 
investment  of  the  purchase-money  in  addition  to 
those  mentioned  in  section  69  of  the  Lands  Clauses 
Consolidation  Act. — Ex  parte  King's  College,  Cam- 
bridge (No.  2),  CH.D.  NOR.,  J.— [1891]  1  Ch.  677; 
60  L.  J.  Ch.  508 ;  64  L.  T.  623. 

UNREGISTERED    COMPANY.  —  See     BuiiJ)iNa 
Society,  4. 

VALUATION    (METROPOLIS)   ACT,     1869.— See 
Poor  Rate,  1. 

VALUERS.— See  Mortgage,  14, 

VENDOR  and  PURCHASER  ;— 

1.  Conditions  of  sale — Misleading  condition — Con- 
dition requiring  purchaser  to  assume  facts  believed  to 
be  true  —  Non-disclosure  of  dependence  of  title  on 
facts  to  be  assumed. — The  title  of  persons,  claiming 
under  a  trustee  of  real  property,  to  the  beneficial 
ownership  (under  the  doctrine  of  Burgess  v.  Wheate, 
1  Eden.  177)  of  the  same  property  (the  trusts  affect- 


ing it  having  become  exhausted  in  1876)  depended 
on  the  death  intestate  without  lieiis  before  1870  of 
the  original  settlor,  who  was  believed  (though  legil 
proof  was  wanting)  to  have  so  died  in  1851 ;  ud 
no  claim  had  in  fact  ever  been  made  by  anyone  at 
his  heir.  The  property  was  sold  in  1890  under 
conditions  of  sale  one  of  which  required  the  par- 
chaser  to  assume  that  the  settlor  did  in  fact  & 
before  1870  intestate  and  without  an  heir;  hatfte 
condition  contained  nothing  to  show  that  tiie  titk 
depended  entirely  on  the  facts  which  the  pnrcfaus 
was  required  to  assume,  or  to  explain  how  or  vtj 
it  so  depended.  A  vendor  and  purchaser  snnmuiu 
having  oeen  taken  out,  the  vendor  and  his  sdliciter 
deposed  to  their  belief  that  the  feLcta  were  as  tbe 
purchaser  was  required  to  assume. 

Held  (affirming  the  decision  of  Bristowe,  Y.C.),  i 
that,  under  the  circumstances,  the  condition  wm 
not  a  mislea^ng  one,  but  was  aptly  and  pn^j 
framed  to  prevent  the  purchaser  from  insistiiig  oa 
proof  of  Mmskt  was  then,  and  was  still,  believed  to 
be  the  fact  (though  the  vendor  was  not  in  a  pos- 
tion  to  furnish  legal  proof  of  it),  and  that  ihe 
condition  was  accordingly  binding  on  the  pur- 
chaser.— In  re  Sandbach  and  Edmondson's  Omtnd, 
C.A.  193— [1891]  1  Ch.  99;  60  L.  J.  Ch.  60:  65 
L.  T.  797. 

2.  Conditions  of  sale — Right  to  rescind— Ccttt  y 
t'nvestigatinf/  title — "  Notwithstanding  previotu  litigs- 
tion  "^Wiil—Deviee  to  trustee  ^^  if  and  when  he  ikff 
return  to  England.''--The  words  "  notwithstandia? 
any  previous  negotiation  or  litigation  "  in  a  coodi- 
tion  of  sale  stipulating  that  the  vendor  should  lie 
at  liberty  to  annul  tiie  sale  if  unable  to  satiifyny 
objection  insisted  on  by  the  purchaser,  cannnt  \e 
construed  as  including  litigation  in  which  a  jadidal 
decision  adverse  to  the  vendor  has  been  actoaDf 
given.  Consequently,  when,  on  a  vendor  and  piv- 
chaser  summons,  an  order  had  been  made  dedirag 
that  the  vendor  had  not  shown  a  good  title,  in 
directing  him  to  pay  the  purchaser  the  costi  d 
investigating  the  title. 

Held,  that  it  was  then  no  longer  (men  to  tk 
vendor  to  avail  himself  of  the  above  oonoition. 

A  testator  who  died  in  1877  appointed  B.,  '*WJ* 
residing  at  Adelaide,  Australia,  if  and  when  k 
shall  return  to  England,"  and  C,  execntc»  w 
trustees  of  his  will,  and  deviled  real  estate  to  Itf 
said  trustees  on  trust  for  sale.  The  will  wn 
proved  by  C,  with  power  reserved  to  a|nj 
probate  to  B.  if  and  when  he  returned  to  Sn^aad* 
B.,  at  the  time  of  the  testator's  death,  and  down  to 
and  at  the  present  time,  was  domiciled  in  Aastnl*. 
but  in  1885  he  came  on  a  visit  to  Enghud  ktAe 
benefit  of  his  health,  and  stayed  there  six  moom 
after  which  he  returned  to  his  home  in  jA,iiit» 
B.  never  proved  the  will,  and  although  in  18«9k 
had  indicated  an  intention  to  act  as  tmstee^k 
had  not,  during  his  visit  to  England  or  bb* 
assented  to  the  devise  or  taken  any  part  in  »J 
administration  of  the  trusts  of  the  will,  hot  he  wl 
not  actually  disclaimed. 

Held,  that,  under  the  above  circumstances,  tw 
condition  "if  and  when  he  shall  retain  ^ 
England"  had  been  satisfied  by  B. ;  m^v???" 
quently,  that  the  trusteeship  had  become  ▼«*»* 
him  in  1885.— 7n  re  Arbib's  and  Glass's  CWf«^ 
CA.  305— [1891]  1  Ch.  601 ;  60  L.  J.  Ch.  263;  « 
L.  T.  217. 

3.  Conditions  of  salt— Prior  voluntary  settkma^'' 
A  purchaser  may  be  precluded  by  a  oonaJtoon  « 
sale  from  making  any  objection  or  '^l'"'*!*]!! 
the  vendors'  title  in  respect  of  a  voluntary  9wtt^ 
ment  previously  executed  by  the  vendor. 
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•  A  purchaser  for  yalne,  though  precluded  as 
above,  is  entitled  to  proof  that  the  settlement, 
though  voluntary  in  its  inception,  has  not  been 
set  up  by  an  ex  post  fade  consideration. — Small  v. 
Torltyy  M.B.  (Ir.)— 25  L.  B.  Lr.  388. 

4.  Conditions  of  sale — Time  of  essence  of  contrad — 
Subsequent  negotiations — Waiver — Defect  in  title, — A 
vendor  offered  for  sale  his  interest  in  a  farm,  one  of 
the  conditions  of  sale  providing  that,  if  the  title 
^rere  approved,  possession  should  be  given  on  or 
before  May  10,  1889,  and  if,  through  the  default  of 
the  vendor,  the  sale  was  not  closed  by  May  20, 
the  agreement  should  be  void.  The  lands  were 
pasture  lands,  and  unless  the  purchaser  could  get 
possession  so  as  to  stock  the  lands  by  the  end  of 
May,  they  would  be  valueless  to  him  for  the  season, 
and  the  vendor  was  aware  of  this.  Negotiations 
were  proceeding  between  the  parties  after  May  24 
for  the  completion  of  the  purchase,  when  a  deed 
was  discoveined  by  the  purchaser  on  searching  the 
Begistry  of  Dee^  affecting  the  title  not  disclosed 
on  the  abstract.  The  vendor  explained  the  omission 
and  proposed  to  remedy  the  defect  in  the  title, 
which,  however,  would  necessitate  the  adoption  of 
a  new  root  of  title  and  further  investigation ;  but 
the  purchaser  refused  to  complete. 

Held  (affirming  the  decision  of  the  Vice-chan- 
cellor, 25  L.  B.  Ir.  342),  that  the  continuance  of  the 
negotiations  after  the  time  fixed  for  completion  did 
not  amount  to  a  waiver  of  the  condition;  that 
under  the  circumstances  time  was  of  the  essence  of 
the  contract ;  and  that  the  purchaser  ought  not  to 
be  compelled  to  complete. — £>yas  v.  RooneVf  c.A. 
{Ir.)~27L.  B.  Ir.  4. 

5.  Contract — Specific  performance — Contract  con- 
tained in  letters — Subsequent  negotiaiion — Contract  to 
sell  freehold — Minerals  found  not  to  belong  to  vendor — 
Bight  of  purchaser  to  rescind  before  time  for  comple- 
Hon — Rights  of  vendor  to  specific  performance  or  dam- 
agn  on  acquisition  of  minerals  prior  to  time  for  com- 
pletion— Damages. — D.  offered  by  letter  to  purchase 
from  B.  (assuming  the  title  to  be  satisfactory)  the 
freehold  of  a  house,  with  about  a  quarter  of  an  acre 
of  land,  with  possession  at  a  fixed  date  (beyond  which 
nothing  was  said  about  the  time  for  completion), 
and  B.  accepted  that  offer  by  letter.  B.*s  solidtoY 
subsequently  attempted  to  introduce  into  the  con- 
tract some  additional  terms,  which,  however,  he 
ultimately  abandoned.  In  the  meantime,  D.'s 
solicitor,  having  discovered  that  the  minerals  under 
the  property,  which  was  enfranchised  copyhold, 
belonged  to  the  lord  of  the  manor,  and  not  to  the 
vendor,  wrote  that  he  could  not  advise  his  client  to 
go  on  with  the  matter.  D.  adopted  this  advice  of 
his  solicitor,  and  neither  of  them  ever  receded  from 
that  position.  Before  the  day  fixed  for  delivery  of 
possession  the  lord  had  agreed  to  convey  the 
minerals  to  the  vendor,  but  they  were  not  actusdly 
conveyed  till  more  than  two  months  after  that  day. 
The  vendor  had  in  the  meantime  commenced  an 
action  for  specific  performance  and  (alternatively) 
for  damages  for  breach  of  conti'act. 

Held,  first,  that,  assuming  (without  deciding  the 
question)  that  there  was  a  concluded  agreement,  the 
purchaser  was  not  bound  to  wait  till  the  day  fixed 
for  delivery  of  possession,  which,  in  the  circum- 
stances of  this  case,  was  the  end  of  a  reasonable 
time,  for  the  completion  of  the  contiuct,  but  was 
entitled  to  rescind  the  contract  as  soon  as  he  found 
that  the  vendor  had  not  got  what  he  had  contracted 
to  sell ;  and  held,  that  the  contract  was  in  fact  so 
rescinded  by  the  conduct  of  the  defendant  and  his 
solicitor. 

Held,  secondly,  that,  as  the  plaintiff  was  not  in  a 
lontion  to  carry  out  his  contract  on  the  said  day 


fixed  for  delivery  of  possession,  he  could  not  main- 
tain an  action^  for  damages  for  breach  of  contract. 

Whether  he  could  have  done  so  if  he  had  been  in 
a  position  to  carry  out  his  contract  on  that  day, 
qtiasre. 

Hoggari  v.  Scotty  1  Buss.  &  My.  293 ;  Fwrrer  v. 
Nash,  14  W.  B.  8.  35  Beav.  167 ;  In  re  Head^s 
Trustees,  38  W.  B.  657,  45  Ch.  D.  310;  and  West&n 
V,  Savage,  27  W.  B.  654,  10  Ch.  D.  736,  followed. 

Decision  of  North,  J.  (45  Ch,  D.  481,  34  8.  J. 
638),  affirmed.— -Be^/amy  v.  Debenham,  C.A.  257— 
[1891]  1  Ch.  412  ;  60  L.  J.  Ch.  166 ;  64  L.  T.  478. 

6.  Contract — Specific  performance — Purchaser  in 
possession — Title  accepted — Purchaser's  option  to  pay 
purcJuise-money  into  court  or  give  up  jtossession  — 
Interest.— The  underlessee  of  some  property  con- 
tracted to  purchase  it,  paid  a  deposit,  and  accepted 
the  title.  By  the  contriEMit  the  aay  fixed  for  com- 
pletion was  the  date  of  the  expiration  of  the  lease, 
and  the  purchaser  was  to  pay  interest  on  the 
purchase-money  in  default  of  completion.  The 
purchaser  remained  in  possession,  but  refused  to 
complete  or  x>av  the  purchase-money ;  he  claimed 
to  be  in  possession  under  the  sub-lease,  not  under 
the  contract,  and  now  offered  to  pay  rent.  On 
motion  for  an  order  on  the  purchaser  to  pay  the 
purchase-money  into  court, 

Held,  that  the  purchaser  had  an  option,  and  must 
elect  to  pay  the  purchase-money  into  court  within 
a  month  or  to  give  up  possession ;  and,  if  he  should 
give  up  possession,  that  he  must  pay  interest  on  the 
purchase-money  at  four  per  cent,  from  the  day 
fixed  for  completion. 

There  is  no  rule  that  a  purchaser  in  possession 
loses  this  option  by  accepting  the  title. — Greenwood 
V.  Turner.  CH.D.  KEK.,  J.  315— [1891]  1  Ch.  144 ; 
60  L.  J.  Ch.  351 ;  64  L.  T.  261. 

7.  Sale  under  order  of  court — Conditions  as  to 
possession — Conditions  of  tenancy — Non-payment  of 
rent  by  outgoing  tenant — Distress  by  receiver — Statute 
of  8  Anne,  c.  18,  s,  7. — P.  was  yearly  tenant  of  a 
farm  under  a  written  agreement,  wmch  provided 
{inter  alia)  that,  in  the  last  year  of  his  tenancy,  he 
should  consume  on  the  farm  all  the  hay,  &c.,  pro- 
duced thereon ;  that  he  should  stack  in  the  bams 
and  rick  yards  all  the  com,  grain,  and  hay  pro- 
duced, and  the  hay,  straw,  &c.,  were  to  be  consumed 
by  cattle,  and  the  dung,  &c.,  to  be  left  on  the 
premises,  for  which  purpose  he  was  to  have  the  use 
of  the  bams  and  yards  necessary  imtil  the  25th  of 
March  next  after  the  end  of  the  tenancy ;  that  the 
landlord  or  the  incoming  tenant  should  be  at 
liberty  to  enter  upon  the  lands  and  prepare  tliem 
for  seeds,  &c. ;  that  the  tenant  should  also  leave 
for  the  landloid  or  incoming  tenant  "  all  the  hay, 
straw,  and  roots  remaining  unconsumed,  being  paid 
or  allowed  for  the  same  " ;  and  that,  at  the  end  of 
the  tenancy,  the  landlord  or  the  incoming  tenant 
should  allow  to  him  for  the  manure  and  other 
things  done,  and  *'  for  the  unconsumed  hay,  straw, 
and  roots." 

The  farm  was  sold  under  the  order  of  the  court 
to  A.,  subject  to  **  such  tenant  ri^ht  asthe  occupier 
might  be  entitled  to  on  quitting^' ;  and  by  one  of 
the  conditions  the  purchaser  was  to  pay  the  balance 
of  his  purchase-money  on  or  before  the  29th  of 
September,  1890 ;  and  upon  payment  he  was  to  be 
entitled  to  possession  of  the  farm  as  from  the  29th 
of  September,  from  which  day  he  was  to  pay  all 
outgoings. 

P.'s  tenancy  expired  at  Michaelmas,  1890.  A. 
paid  his  purchase-money  into  court  on  the  13th  of 
October,  1890,  and  he  was  let  into  possession,  but 
only  on  the  terms  of  the  above  contract  of  tenancy, 
and  no  conveyance  had  been  executed.    The  rent 
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payable  by  P.  at  Michaelmas,  1890,  had  not  been 
paid ;  and  on  the  24th  of  October  a  distress  was 
put  in  by  H.,  the  receiver  appointed  in  the  action, 
and  under  it  certain  stacks  of  hay  and  straw  pro* 
duced  during  the  last  year  of  the  tenancy  were 
seized. 

A.  moved  for  an  injunction  to  restrain  the  re- 
ceiver from  remaining  in  possession  of,  or  from 
removing  or  selling  any  of,  the  distrained  goods. 

Held,  that  the  legal  reversioners  were  entitled  to 
distrain  on  the  goods  of  the  tenant,  but  were  in 
equity  trustees  for  the  purchaser,  and  could  not 
exercise  their  rights  so  as  to  prevent  his  enjoying 
every  benefit  of  his  ownership. 

Held,  also,  that  the  statute  of  8  Anne,  c.  IS,  did 
not  api>ly  to  such  a  case. — In  re  Powers^  Manisty  v. 
Archdale.  cii.D.  STI.,  J.  185—63  L.  T.  626, 

8.  Title — Defect  not  disclosed  hy  abstract — Restrictive 
covenant — Discovery  of  restriction  hy  purchaser  after 
expiration  of  time  for  delivering  requisitions  upon 
abstract, — A  purchaserat  a  sale  by  auction  discovered 
that  a  deed  immediately  preceding  the  deed  which, 
by  the  conditions  of  s«de,  was  made  the  root  of  titie, 
and  which  gave  a  title  of  thirty-eight  years  only, 
contained  a  restrictive  covenant  affecting  the  right 
of  btdlding  upon  part  of  the  property  purchased  by 
him,  which  covenant  was  not  disclosed  by  the 
abstract.  The  discoveiy  was  made  after  the  expira- 
tion of  the  time  fixed,  for  delivering  requisitions 
upon  the  abstract.  The  purchaser  did  not 
immediately  acquaint  the  vendor  with  his  objection 
to  the  restrictive  covenant,  but,  the  vendor's  replies 
to  the  requisitions  sent  in  not  being  satisfactory,  the 

?urchaser  took  out  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  for  a  declaration  that  the 
requisitions  had  not  been  sufficiently  answered,  and 
that  a  good  title  had  not  been  shown  to  the  pro- 
perty, and  in  his  affidavit  in  support  of  the  summons 
stated  his  objection  with  respect  to  the  restrictive 
covenant. 

Held,  that  the  objection  was  not  taken  too  late, 
and  that  it  was  a  good  objection  to  the  title. — In  re 
(hx  and  Neve's  Contract,  CH.D.  NOR.,  J.  412 — [1891] 
2Ch.  109;  64L.  T.  733. 

9.  Title — Power  of  executrix  to  apply  proceeds  of 
property  for  her  own  benefit — Agreement  tJiat  she 
should  sell  part  for  her  own  benefit  and  settle 
remainder — All  the  property  vested  in  executrix  and 
another  person  as  trustees — Power  to  mortgage  the 
part  which  the  executrix  hadpower  to  sell  under  theagree^ 
ment, — ^R.  by  his  will  appointed  his  wife  sole  executrix, 
with  power  to  appoint  another  person  to  assist  her 
in  carrying  out  the  trusts  of  the  will,  and  gave  her 
certain  leasehold  houses  during  her  widowhood,  with 
power  to  sell,  mortgage,  or  lease  any  part  thereof, 
and  to  apply  the  money  to  her  own  use,  and  subject 
thereto  he  gave  the  same  on  certain  trusts  in  favour 
of  his  children.  R.  died  in  1883.  By  indenture  of 
the  31st  of  October,  1887,  between  tie  widow  and 
other  beneficiaries  under  the  will,  it  was  agreed  that 
the  widow  should  appoint  another  person  to  act 
with  her  in  the  trusts  of  the  will,  and  that  she 
should,  prior  to  such  appointment,  sell  the  leaseholds 
and  apply  the  money  as  therein  mentioned.  The 
leaseholds  were  not  sold  according  to  this  agreement, 
but  the  widow,  by  indenture  of  the  8th  of  December, 
1887,  appointed  W.  to  act  with  her  as  co-trustee, 
and  vested  the  leaseholds  in  themselves  jointly,  and 
by  indenture  dated  the  19th  of  May,  1888,  they 
mortgaged  the  leaseholds  to  the  defendant.  He 
afterwards  contracted  as  mortgagee  to  sell  a  part  of 
the  leaseholds  to  the  plaintiff,  who  refused  to  com- 
plete the  purchase,  and  sued  the  defendant  for  the 
return  of  his  deposit.    Romer,  J,,  held  that  the  title 


was  one  which  the  court  would  not  force  on  sps* 
chaser. 

Held,  that  the  widow  and  W.  had  nower  to 
mortgage  the  leaseholds,  and  that  the  defend 
could  make  a  good  title  to  them. 

Decision  of  Romer,  J.  (63  L.  T.  N.  a  m], 
reversed. — Saxby  v.  Thomas^  c.A. — 64  L.  T.  65. 

See  also  REVfixnE,  12;  Trustee,  11. 

VESTRY.— See  Metropolis  M^vnagemest  Acn,4, 
7 ;  Negliobnce,  3. 

VICTORIA,  LAW  of:— 

1.  Chinese  Act,  1881,  s.  3--Aliens—CoUidorif 
customs, — By  section  3  of  the  Victorian  (3mm 
Act,  1881,  a  Chinese  immigrant  has  no  legal  xi^ 
to  land  in  the  colony  until  a  sum  of  £10  has  Vea 
paid  for  him. 

Where  the  master  of  a  vessel  had  committed  n 
offence  imder  the  Act  by  bringing  a  greater  nnmber 
of  Chinese  immigrants  into  a  port  of  the  Goko^ 
than  the  Act  allowed, 

Held,  that  the  collector  of  customs  was  nnderni) 
legal  obligation  to  accept  payment  tendered  by  tb 
master  on  behalf  of  any  such  immijo^tB,  nor 
when  tendered  either  by  or  for  any  individual  im- 
vaigraxd. 

Held,  further,  that,  apart  from  the  Act,  an  alia 
has  not  a  legal  right  enforceable  by  action  to  eoler 
British  territory. — Musgrove  v.  Chun  Teevng  Tt?, 
P.O.— [1891]  A.  C.  272;  60  L.  J.  P.  C.  28;  64LT. 
378. 

2.  Public  Service  Act,  1883,  s.  49— Poiiwi  ff 
classifiers — Constructions-Junior  assistant,— Vihatt 
under  Victorian  Public  Service  Act,  1888,  i.  49, 
every  school  teacher  employed  in  a  State  achool  at 
the  date  of  the  Act  was  directed  to  be  classified  u 
in  the  Act  provided,  and  the  classifiers  theramde 
assigned  to  the  respondent  the  status  of  a  jonior 
assistant,  ^        I 

Held,  that,  according  to  the  true  construcdoiiaf 
the  Act,  the  respondent  not  being  in  point  of  bs  ; 
at  the  date  of  the  Act  a  junior  assistant,  ooold  not 
legally  be  classified  as  such ;  but  that,  having  hid 
at  that  time  a  definite  staius  as  assistant  teacto, 
she  was  entitled  to  be  classified  accordin|^ly. 

The  term  "junior  assistant "  was  not  inteifpr^  i 
by  the  Act,  and  did  not  denote  any  denouunatioa  | 
of  teacher  existing  at  its  date,  and  there  wmm 
power  under  the  Act  to  apply  the  term  to  tw  , 
respondent  so  as  to  alter  her  position.— Jfo«» J- 
Stark,  P.c— 15  App.  Cas.  384  ;  59  L.  J.  P.  C.6S; 
63  L.  T.  10. 

3.  Transfer  of  Land  StattUe— Forged  ^ro^tf/fr-. 
Fictitious  transferee — Forged  mortgage— Eftd  i 
registration,— TiiQ  Victorian  «* Transfer  o^.J^  i 
Statute"  protects  those  who  derive  a  regiato* 
title  bond  fide  and  for  value  from  a  registffw  i 
owner.  Accordingly  thev  need  not  "^^^'^^^ 
title  of  such  owner,  for  they  are  not  affected  by » 
infirmities.  But  they  must  ascertain  at  t^eir  on 
peril  his  existence  and  identity,  the  anthon^  * 
any  agent  to  act  for  him,  and  the  validity  of  tw 
deed  under  which  they  claim.  ^^ 

The  name  of  a  registered  owner  havmg,M» 
removed  in  favour  of  a  fictitious  and  non-oa»"* 
transferee  as  the  result  of  a  forged  ^^^^^'i^ 
mortgage  purporting  to  have  been  execatw^ 
such  transferee  was  subsequently  pat  upon 
register  by  a  bond  fide  mortgagee. 

In  a  suit  by  the  true  owner  against  the  ^^^* 
the  mortgagees,  and  the  perpetrator  of  the  ^^. 

Held,  (a)  that  the  plaintiff's  name  muM  "J 
restored  to  the  register ;  (6)  that  the m^^wT 
invalid,  and  did  not,  in  favour  of  the  mong«g«»' 
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constitute  an  incumbrance  on  the  plaintifiTs  title, 
thong^Ii  under  the  Act  it  would  have  that  effect  in 
favour  of  a  bond  fide  registered  assignee  thereof. — 
Gtbba  V.  MfMer,  P.c— [1891]  A.  C.  248 ;  60  L.  J. 
P.  C.  20 ;  64  L.  T.  237. 

VIVISECTION.— See  Chamty,  1. 

VOLUNTTARY  SETTLEMENT.— See  Bankeottcy, 
39;  SBTTLEitBNT,  6;  Vendor  and  Purchaser,  3. 

VOTEKS.— See  Parliament,  1-13. 

WAIVER.  —  See   Company,    7 ;     Solicitor,     14 » 
Vendob  and  Purchaser,  4. 

WARRANTY.— See  Adulteration,  3. 

WASTE  :— 

Timber — Timber  estate — Custom — TeTiant  for  life 
and  renminderman, — The  owners  of  an  estate  had 
for  years  periodically  cut  beech  trees  (beech  being 
by  local  custom  timber),  cutting  the  older  trees  to 
make  room  for  the  younger  ones,  so  as  to  maintain 
a  continual  succession  of  trees,  which  were  sold  for 
thepurposes  of  a  local  industry. 

Meld,  that  a  tenant  for  Ufe  impeachable  for 
waste  did  not  commit  waste  by  continuing  the 
periodical  cuttings,  and  that  the  proceeds  thereof 
belonged  to  the  tenant  for  life. — Dashtoood  v. 
Magniacy  CH.D.  CHL,  J.— 60  L.  J.  Ch.  210;  64 
L.  T.  99. 

WATERCOURSE  :— 

Nuisauce-^PoUidion  of  steam — Prescription — Act 
unlawful  by  statute — Repeal  of  statute — Previous  user. 
— The  Irisii  statute,  11  Eliz.  sess.  3,  c.  5,  prohibit- 
ing the  steeping  of  flax  in  any  stream  was  repealed 
in  1878.  Ijo.  1888  a  lower  riparian  proprietor 
brought  an  action  against  a  higher  riparian  proprie- 
tor to  restrain  him  from  permitting  water  in  which 
fluL  had  been  steeped  to  flow  into  the  stream,  and 
the  defendant  pleaded  a  right  by  user. 

Held,  that  the  acts  done  during  the  operation  of 
the  statute  could  not  confer  ri^ts,  and  that  the 
period  of  enjoyment  commenced  to  run  when  the 
statute  was  repealed. 

The  general  rule  that  a  man  cannot  prescribe 
against  a  statute  means  that  prescription  cannot 
he  proved  by  acts  prohibited  by  statute. 

&e  prescription  must  be  one  which  could  have 
had  a  lesal  origin,  and  the  right  must  be  such  that 
it  could  have  been  lawfully  granted  by  the  owner 
of  the  servient  tenement  to  the  owner  of  the 
dominant  tenement;  and  if  such  a  grant  would 
have  been  unlawful  either  at  common  law  or  by 
statute,  it  cannot  be  presumed,  and  the  claim  of 
right  cannot  be  supported  by  the  continuance  of 
acts,  thus  nnlawful,  for  any  length  of  time. — Traill 
V.  M'Allistery  v.c.  (Ir.)— 25  L.  R.  Ir.  524. 

See  also  Nuisance,  3. 

WATERWORKS  :— 

1 .  Minerals — Reservoir —  Compensation  for  minerals 
not  workable — Prospective  injury  to  mine — Ap/pre- 
hended  injury — Waterworks  Clauses  Act,  1847(10  (fc  11 
Vict,  c.  17),  ss.  6,  22,  25,  27. — A  special  Act  incor- 
porating the  Waterworks  Clauses  Act,  1847,  empow- 
ered the  making  of  a  reservoir  in  lands  contaming 
coal  mines.  The  waterworks  imdertakers  having 
given  the  mine  owners  notice  to  treat  for  part  of 
the  coal,  the  mine  owners  claimed  compensation  (to 
he  settled  by  arbitration)  not  only  for  the  value  of 
the  land  to  be  taken  (as  to  which  no  question  arose) 
but  also  for  injurious  affection  and  prospective 
damage.  The  arbitrator  found  that  the  workings 
of  the  mine  owners  had  not  as  yet  approached  the 
^ervoir  so  as  to  cause  any  present  risk  to  the 
nunes  from  the  existence  of  the  reservoir ;   ^^i  if 


the  mine  owners  were  free  to  work  their  mines 
without  risk  of  interruption  from  the  undertakers* 
work,  they  could  and  would  have  got  the  whole  of 
a  certain  seam  of  coal  imder  the  reservoir  and 
within  forty  yards  of  the  boundary,  and  that  if  the 
undertakers  purchased  and  retained  in  situ  the  coal 
which  they  had  given  notice  to  take  and  no  other 
co^,  the.mine  owners,  b^  reason  of  the  undertakers' 
works  and  of  apprehension  of  injury  therefrom  to 
one  seam,  could  not  get  more  than  fifty  per  cent,  of 
the  coal  under  the  reservoir  or  within  twenty  yards 
of  its  boundary;  that  a  prudent  lessee  working 
without  right  to  compensation  would  be  compelled 
by  reason  of  such  apprehension  of  injury  to  abstain 
from  working  more  than  fifty  per  cent,  of  the  coal 
within  the  aefined  area;  and  that  there  was  no 
reason  to  apprehend  injury  present  or  future  from 
the  imdertakers*  works  to  any  part  of  the  mines  if 
fifty  per  cent,  of  the  coal  in  the  defined  area  were 
retained  in  situ. 

Held,  affirming  the  decision  of  the  Court  of  Appeal 
(20  Q.  B.  D.  699),  that  the  mine  owners  were  not 
entiUed  to  claim  or  to  recover  compensation  for 
the  prospective  prevention  of  the  working  of  more 
than  fifty  per  cent,  of  the  coal  within  the  defined 
area ;  inasmuch  as,  though  the  word  "  land  *'  in  sec- 
tion 6  of  the  Waterworks  Clauses  Act,  1847,  includes 
<<  mines,"  the  mine  owners  were  not  injuriously 
affected  within  the  meaning  of  section  6,  neither 
could  they  at  present  claim  or  recover  under  the 
mines  clauses  of  that  Act,  sections  18 — 27. — Holli- 
day  V.  The  Mayor,  &c.,  of  Wakefield,  H.L.  (e.) — 
[1891]  A.  C.  81 ;  60  L.  J.  Q.  B.  361 ;  64  L.  T.  1, 

2.  Water  supply — Profits  from  supplying  tvater — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  4,. 
51,  52. — ^The  commissioners  of  a  township  entered 
into  an  agreement  with  a  water  company  to  take- 
the  water  supply  for  the  township  from  the  com- 
pany. The  imdertaking  of  the  company  was  after- 
waras  transferred  to  the  corporation  of  a  boroughi 
by  a  private  Act  of  Parliament,  which  confirmed 
and  made  perpetual  the  agreement  respecting  the 
water  supply  of  the  township ;  and,  by  subsequent 
private  Acts  of  Parliament,  provision  was  made  for 
the  application  of  the  profits  or  revenue  obtained, 
by  the  corporation  from  supplying  the  water  for* 
the  benefit  of  the  borough  and  of  the  water  con- 
sumers therein. 

Held,  that  the  agreement  continued  to  bind  the* 
commissioners  to  te^ethe  water  supply  for  the  town- 
ship from  the  corporation,  and  that  the  commissionera 
might  be  restrained  by  injunction  from  obtaining  the 
supply  elsewhere,  and  also  that  the  corporation 
supplied  water  for  their  own  profit,  and  were  a 
**  water  company  "  within  section  52  of  the  Public 
Health  Act,  1875. — Corporation  of  Wolverhampton  v. 
BilstoH  Commissimiers,  CH.D.  NOR.,  J.  394 — [1*891]  1 
Ch.  315. 

See  Nuisance,  2;  Poor  Rate,  9;  Statutory: 
Powers,  2. 

WAY.— See  Easement,  2. 

WILL:— 

Ademption — 
1.  Double  portions  —  Presumption  —  Legacy  to- 
testator^ s  three  90ns  of  all  ttstaUn-'s  shares  in  a  part^ 
nership—Oift  inter  vivos  to  one  son,  of  two  out  of  the 
testator's  twenty-one  shares— Difference  in  character  of 
gifts — Gift  inter  vivos  171  lieu  of  salary  for  services 
renderei  —  How  presumption  may  be  rebutted.  —  A 
testator  by  his  will  gave  to  his  three  sons  equally  a  a 
tenants  in  common  all  his  shares  and  interest  in  a 
brewery  business  in  which  he  was  the  principal 
partner,  being  at  the  date  of  the  will  the  owner  of 
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twenty-one  out  of  twenty- four  shares  in  the  busi- 
ness. Between  that  date  and  his  death  he  made  E. 
(one  of  the  three  sons),  a  partner,  and  assigned  him 
two  of  his  twenty-one  shares,  which  were  to  be  in 
lieu  of  a  salary  as  manager.  The  two  shares  thus 
given  carried  with  them  certain  powers  which  did 
not  attach  to  those  devolving  under  the  will.  E., 
at  the  time  he  was  so  made  a  partner,  had  had 
many  years*  experience  in  the  business,  and  was  at 
the  time  in  fact  a  paid  manager  of  an  important 
branch  of  the  business,  and  had  been  pressing  for 
an  increase  of  his  salary  as  such. 

Held  (reversing  the  decision  of  Eomer,  J. ,  39  W.  E. 
299),  that,  even  assuming  that  the  gift  inter  vivos 
to  E.  came  within  the  definition  of  a  ''portion,** 
which  was  doubtfid,  there  was  amply  sumcient  in 
the  circumstances  of  the  case  to  rebut  the  presump- 
tion that  such  gift  was  intended  as  an  advancement 
pro  tanto  of  the  shares  given  him  by  the  will,  and 
accordingly  there  was  no  ademption. 

Whether  the  gift  inUr  vivos  to  E,  was  a  gift  in 
the  way  of  a  "portion,**  qucerc. — In  re  Lacon, 
Lacon  v.  Lacon,  C.A.  514— [1891]  2  Ch.  482;  60 
L.  J.  Ch.  403 ;  64  L.  T.  429. 

CONSTRrCTION— 

2.  Accumulations — Trust — Settled  haid — Anniii- 
tant — Tenant  for  life.  —  Surplus  income — Capital 
money —  "  Tmproveraents  '*  — Improvement  of  landed 
estate — Maintaining  houses  in  good  habitable  repair — 
Building  houses—TheUvsson  Act  (39  <t  40  Geo,  3, 
c.  98)— /Se«/ec?  Land  Act,  1882  (45  ^  46  Vict,  c.  38), 
ss,  2  {sub-sections  5,  8),  25,  26,  58  [sub-section  5.) — 
A  testator  directed  his  trustees  to  invest  his  residu- 
ary moneys,  together  with  all  accumulations,  in  the 
purchase  of  a  landed  estate,  and  that  out  of  the 
income  thereof  an  annuity  should  be  paid  to  his 
nephew  for  life,  emd  that  the  surplus  income  should 
from  time  to  time  during  the  life  of  the  nephew  be 
expended  on  the  purchase  of  additional  land,  "  or 
in  the  improvement  of  the  landed  estate,  and  in 
maintaining  in  good  habitable  repair  houses  and 
tenements  on  the  property,"  and  that 'on  the  death 
of  the  nephew,  his  son  (if  any)  should  have  a  life 
interest  in  the  whole  of  the  landed  property,  sub- 
ject to  one- third  of  the  yearly  rental  being  expended 
year  by  year  in  improving,  keeping  up,  or  extend- 
ing the  estate ;  with  remainder  to  the  male  heir  of 
his  nephew  in  succession  for  ever. 

The  testator  died  in  1865.  His  nephew  survived 
him  and  had  a  son,  an  infant.  Shortly  after  the 
testator's  death  an  action  was  commenced  for  the 
administration  of  his  estate,  and  a  receiver  was 
appointed.  Subsequently  the  trustees  purchased, 
out  of  money  in  court  representing  the  testator's 
residuary  estate,  a  freehold  estate,  which  was  con- 
veyed to  them  upon  the  trusts  of  the  will.  Under 
an  order  made  in  the  action  the  income  of  the 
testator's  estate,  after  keeping  down  the  annuity  to 
the  nephew  and  providing  for  repairs,  was  during 
twenty-one  years  from  the  testator's  death  invested 
and  accumulated.  Upon  the  expiration  of  the 
twenty-one  years  a  further  order  was  made  direct- 
ing the  receiver,  after  keeping  down  the  annuity 
^^and  maintaining  in  good  habitable  repair  the 
houses  and  tenements  on  the  property,"  to  divide 
the  residue  of  the  income,  as  from  the  expiration  of 
the  twenty-one  years,  among  the  testator's  next  of 
kin;  whereupon  the  receiver  applied  part  of  the 
income  of  the  landed  estate,  after  keeping  down 
the  nephew*8  annuity,  in  repairs  and  **  improve- 
ments** on  the  estate.  The  question  was  then 
raised,  on  a  summons  by  the  next  of  kin,  whether 
the  trust  or  direction  in  the  will  to  expend  surplus 
income  in  improvements  was  not,  though  indirectly, 
a  trust  or  direction  for  *'  accumulation  **  and  there- 


fore void,  under  the  Thellusson  Act,  aftcf  tb* 
expiration  of  twenty-one  years  from  the  testator's 
death ;  and  thus,  whether  the  expenditure  by  the 
receiver  for  such  purposes  was  valid. 

Held,  by  Chitty,  J.,  that  the  trust  or  directioii. 
being  in  the  nature  of  a  discretionary  trost  to 
apply,  in  due  course  of  administration,  a  portion  oi 
the  income  for  the  purpose  of  improving  the  pro- 
perty, did  not  fall  within  the  Thellusson  Act,  anil 
was  therefore  good ;  and  accordingly  the  order 
made  on  the  summons  declared  "  that  the  trust  fo: 
improvement  and  maintenance  contained  in  'h^ 
will  was  valid,  notwithstanding  the  expiration  ri 
twenty-one  years  from  the  testator  s  death.''  (h 
appeal,  that  order  was  affirmed,  but  with  an  addi- 
tion that  the  declaration  **  was  not  to  authorize  ti-* 
application  of  income  to  purposes  the  eipen&'  d 
which  ought  to  be  defrayed  out  of  capital '' ;  tL-  | 
trustees  thus  having  power  to  apply  to  the  coort  j 
for  direction  in  case  of  difficulty. 

Per  Chitty,  J. :  The  distinction  between  a  trea 
to  improve  land  and  to  purchase  land  is  well  settled : 
under  the  former  you  cannot  buy  land :  under  the 
latter  you  cannot  improve  land,  although  you  maj 
build  a  new  house,  which  is  regarded  as  acquiring 
land  [Drake  v.  Trefusis,  L.  E.  10  Ch.  364). 

Per  the  Court  of  Appeal :  All  improvemaits  in     i 
substance  which  could  in  any  fair  sense  be  regarded     | 
as  coming  imder  the  words,  ''  maintaining  ingoc-i     | 
habitable  repair  houses  and  tenements  on  the  pre*-     \ 
perty,**  are  outside  the  Thellusson  Act  altogether. 
Money  laid  out  in  building  houses  on  the  land 
would  be  within  the  Act. — Vine  v.  Rakigh,  co.- 
[1891]  2  Ch.  13. 

3.  Ann  uiUj —  Charge  upon  corpus —  Tr»&tees—P'f^T 
to  mortgage, — A  testator  bequeathed  a  pecmiiaiy 
legacy  and  a  life  annuity  to  his  widow,  and  gavt 
all  his  real  and  personal  estate  to  trustees,  npoD 
trust,  subject  to  the  payment  of  the  legacy  and 
annuity,  to  pay  the  rents  and  income  to  his 
daughter  for  life,  and  he  directed  that,  after  ha 
death,  the  estate  should  be  held  in  trust  for  hL< 
g^ndchild.  He  empowered  his  trustees  to  con- 
tinue his  business  of  a  brick  manufacturer,  and  u^ 
increase  or  diminish  the  re^  or  personal  estat« 
employed  therein  at  his  death. 

Held,  that  the  annuity  was  a  first  charge  upot 
the  corpus  of  the  real  and  personal  estate;  and. 
further,  that  the  trustees  could  not  create  a  pan- 
mount  charge  by  mortgaging  the  real  estate  to 
raise  moneys  for  the  discharge  of  debts  incurred  by 
them  in  carrying  on  the  testator's  business.— /n  f* 
Webby  Leedham  v.  Patchett,  CH.D.  XOR.,  J.— 63L.T. 
545. 

4.  Annuity — Gift  over  on  death  without '*  l^t^i^/ 
child, —  A  testator  gave  to  L.  an  annuity  duringbe 
life,  payable  out  of  the  rents  of  leaseholds,  id 
directed  that  after  L*s  death  the  annuity  should  i>r 
payable  to  and  among  such  of  L's  children  as,  beia? 
sons,  should  attain  twenty-one,  or,  being  daughters, 
should  attain  that  age  or  marry ;  and,  in  the  ewnt 
of  the  death  of  L.  "  without  leaving "  any  sai 
child,  then  over.  L.  survived  the  testator,  and  had 
one  child  only,  who  attained  twenty-one  and  died 
in  L.'s  lifetime. 

Held,  that  the  gift  over  took  effect,  the  annnitr 
being  a  personal  provision  for  the  annuitant  and 
her  children. — In  re  Hemingicaf/,  James  v.  7)iiir>*, 
CH.D.  KAY,  J,  4—45  Ch.  D;  453;  60  L.  J.  Ch.  So: 
63  L.  T.  218. 

5.  Annuity — Life  annuity  charged  on  land—P^*^ 
of  trustees  to  sell  land  and  jmrcltase  Governmeiii 
annuity — Death  of  annuitant  before  complttuf^  ^J 
9ale— Bight  of  representatives  to  txilue  of  annuitif.'^ 
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A  testatrix  bequeathed  life  annuities  charged  on 
land,  and,  subject  to  the  annuities,  devised  the  land 
to  trustees  on  trust  for  sale.  By  codicil  she  em- 
pomrered  the  trustees  to  purchase  Gk>vemmont 
annuities,  to  be  in  place  of  the  annuities  given  by 
her  will,  and  directed  that  the  purchase-money 
slionld  be  a  first  charge  on  the  proceeds  of  sale  of 
the  land,  and  that,  upon  purchase  of  the  Govern- 
ment annuities,  the  land  should  be  discharged.  The 
trustees  sold  the  land,  and,  pursuant  to  the  condi- 
tions of  sale,  a  sufficient  sum  was  deposited  in  a 
bank  for  the  purchase  of  the  Government  annuities, 
but  such  annuities  were  not  actually  purchased. 
One  of  the  annuitants  died  after  the  date  of  the 
contract  of  sale,  but  before  completion  or  payment 
of  the  purchase-money.  Another  annuitant  died 
subsequently  to  completion. 

Held,  that  the  representative  of  the  annuitant 
who  died  before  completion  was  not  entitled  to  the 
value  of  her  annuity,  but  that  the  representative  of 
the  other  annuitant  was  so  entitled. — In  re  Mabhett, 
F^itman  v.  Holhorrow,  CH.D.  KEK.,  J.  537 — [1891]  1 
Ch.  707 ;  60  L.  J.  Ch.  279 ;  64  L.  T.  447. 

6.  "  Children  " — Bequest  to  illegitimate  children. — 
A  testatrix  by  her  wiU  dated  in  1867  gave  to  her 
executors  a  sum  of  stock  upon  trust  to  pay  the 
income  to  her  niece  Martha  M.  (wife  of  Walter  John 
M.)  during  her  life,  and  after  ner  death  to  pay  the 
same  income  to  the  said  Walter  John  M.  during  his 
life,  and  after  the  death  of  the  survivor  to  divide 
the  stock  between  the  children  of  her  said  niece,  the 
same  to  be  vested  interests  at  twenty-one. 

At  the  date  of  the  will  Martha  M.  had  eifi^ht 
children.  She  had  for  many  years  prior  to  the  &te 
of  the  will  lived  with  Walter  John  M.  as  his  wife, 
and  all  the  children  were  bom  before  her  marriage 
with  him,  which  took  place  shortly  before  the  date 
of  the  will.  The  testatrix  always  believed  that  her 
niece  and  her  husband  were  married  before  they 
commenced  living  together,  and  that  the  children 
were  legitimate.  She  always  took  great  interest  in 
the  children,  and  paid  their  school  and  other  ex- 
penses. At  the  date  of  the  will  Martha  M.  was 
fifty  years  of  age,  and  she  had  not  had  a  child  for 
six  years. 

Held,  that  the  children  were  not  entitled  to  the 
fund. — In  re  Brown,  Penrose  v.  Manning ^  cn.D. 
NOB.,  J.--63  L,  T.  159. 

7.  **  Contents  of  desk'* — Choses  in  ewtion — Key  of 
utrong  hox — Intention  of  testator, — A  testator  gave 
his  desk  "with  the  contents  thereof"  to  his 
nephew  J.,  he  also  gave  him  a  legacy  of  £200,  and 
made  him  one  of  his  executors  and  residuary 
l^atees.  The  desk  contained  bank  notes  and  coin,  a 
banker's  deposit  receipt,  a  cheque  to  the  order  of 
the  testator,  but  unmdorsed,  divers  promissory - 
notes,  payable  to  the  testator  or  order,  also  un- 
indorsed, a  promissory  note  payable  on  demand, 
and  the  key  of  a  tin  box  in  which  some  securities 
were  kept.  It  was  admitted  that  the  bank  notes 
and  coin  passed  to  the  nephew,  J.,  but  the  residuary 
legatees  contended  that  the  choses  in  action  did  not 
pass. 

Held,  that  by  the  desk  and  its  "contents"  the 
testator  intended  to  pass  all  that  was  found  therein 
at  the  time  of  his  death,  and  that  the  words  used 
were  sufficient  to  pass  all  the  choses  in  action  y 
including  those  which  were  negotiable  only  after 
indorsement  by  the  executors. 

Held,  also,  that  the  key  of  the  security  box  gave 
no  title  to  the  contents  of  that  box. 

Robert  v.  Kuffin,  2  Atk.  112,  discussed  and 
distinguished. 

Effect  of  In  re  Prater,  37  Ch.  D,  481,  on  tho   ider 


authorities  stated.— ^/w.  re  Robson,  Robson  v.  Hamil- 
ton, CH.D.  CHL,  J.— [1891]  2  Ch.  559;  65  L.  T.  173. 

8.  Conversion — Election, — A  testator  devised  and 
bequeathed  to  his  trustees  all  his  real  and  personal 
estate  upon  trust  to  convert  such  part  thereof  as 
should  not  consist  of  investments  producing 
interest  and  invest  the  proceeds  and  receive  the 
income  of  all  property,  and  thereout  to  pay  to  his 
wife  an  annuity  of  £104  for  her  life,  and  to  pay  out 
of  the  remaining  income  to  his  son  George  such  a 
sum  as,  in  the  discretion  of  his  trustees,  should  be 
proper  and  sufficient  for  his  maintenance,  but  so 
that  he  should  not  have  power  to  mortgage  or 
anticipate  the  same.  After  the  son's  marriage,  in 
the  event  of  there  being  any  issue,  the  trustees 
were  to  apply  such  part  of  the  income  as  they 
might  think  reasonable  in  the  maintenance  and 
bringing  up  of  such  issue.  After  the  death  of  the 
wife  and  son  the  trustees  were  to  pay  and  divide 
the  capital  of  the  trust  estate  unto  and  amongst 
such  issue  equally.  The  testator's  wife  died  in  his 
lifetime.  His  son  George  survived  him,  and  died 
in  1884,  leaving  an  only  child,  a  son,  B.  W.  S. ' 
The  testator  left  real  estate.  In  1882  an  order  was 
made  for  the  administration  of  the  testator's  estate. 
In  1885  an  order  was  made  directing  an  inquiry 
whether  it  would  be  fit  and  proper  and  for  the 
benefit  of  R.  W.  S.  (who  was  an  infant)  that  any, 
and  what,  part  of  the  testator's  estate  should  be  re- 
tained in  the  condition  in  which  the  same  was  at 
the  testator's  death.  B.  W.  S.  died  an  infant  in 
1888,  before  any  certificate  had  been  made  in 
answer  to  the  inquiry.  After  the  infant's  death 
the  question  was  radsed  whether,  in  the  events 
that  had  happened,  the  real  estate  remaining 
imsold  passed  to  the  infant's  heir-at-law  or  to  his 
leffal  personal  representative. 

Held,  that  the  real  estate  passed  to  the  legal  per- 
sonal representative  of  the  mfant  as  personalty. — 
In  re  Wragg,  Wragg  v.  Small ,  CH.D.  NOR.,  J. — 63. 
L.  T.  219. 

9.  "  Death  without  leaving  children  " — Life  estate 
— Gift  over — Implied  gift  to  children — Residuary 
gift. — ^Where  in  a  will  there  is  a  gift  to  A.  for  life, 
with  a  gift  over  "  on  the  death  of  A.  without  leav- 
ing children,"  those  words  are  not,  by  themselves,, 
without  assistance  from  other  parts  of  the  will,, 
sufficient  to  create  a  gift  by  implication  to  the 
children. 

A  testator  gave  his  real  and  residuary  personal 
estate  to  his  wife  and  his  nephews  S.  and  W.  upon 
trast  for  his  wife  during  her  life ;  and  after  her 
death  he  gave  his  real  estate  to  his  brother  during 
his  life,  with  remainder,  as  to  three  freehold  houses, 
to  his  (the  testator's)  nephews  S.  and  W.,  upon 
trust  to  pay  the  rents  and  interest  to  his  niece 
during  her  life  for  her  separate  use ;  and  after  the 
decease  of  his  said  niece,  *'  she  leaving  no  child  or 
children,"  the  testator  gave  one  of  the  three  free- 
hold houses  to  his  nephew  S.,  and  the  other 
two  to  his  nephew  W.  And  after  bequeath- 
ing certain  legacies,  which  he  directed  should  be 
paid  out  of  any  residue  there  might  be  left,  or,  if 
none,  then  out  of  the  rents  of  the  real  estate,  the 
testator  gave  the  residue  of  his  real  and  personal 
estate  to  his  nephews  S.  and  W.  equally.  The 
testator's  niece  su^ved  his  wife  and  brother,  and 
died  leaving  two  children. 

Held,  by  Kay,  J.,  that  the  niece  took  an  absolute 
interest  in  fee  simple  in  the  three  houses ;  but  held, 
on  appeal,  that  she  took  a  life  interest  only ;  and 
that  on  her  death  the  houses  passed  imder  the 
ultimate  residuary  gift  to  the  two  nephews  equally, 
there  being  no  im^ed  gift  to  the  children  of  the 
niece. 
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The  rules  of  constniction  laid  down  in  Kinsella  v. 
Caffrey,  11  Ir.  Ch.  Eep.  154,  162.  as  to  implied 
gifts  to  children,  approved. — In  re  BawliiCs  Trusts  y 
C.A,— 45  Ch.  D.  299 ;  59  L.  J.  Ch.  599 ;  63  L,  T. 
655. 

10.  Descriptiono/suhfed-ihaUer  of  bequest — LeaseluM 
house  and  premises — Alteration  of,  between  execution  of 
willand  death  of  testator, — ^A  testator,  who  died  on  the 
28th  of  December,  1869,  by  his  will  dated  the  3rd  of 
August,  1868,  made  the  following  bequest :  "  I  give 
my  leasehold  house  and  premises  calied  the  Anchor 
Inn,  where  I  now  reside  .  •  .  tmto  my  son." 
The  testator  made  a  codicil  to  his  will,  dated  the 
25th  of  December,  1869,  which  did  not  mention  this 
legacy.  At  the  date  of  the  will  the  Anchor  Inn  was 
in  course  of  reconstruction,  with  the  view  of 
separating  two  rooms  from  the  inn  to  be  let  to  a 
tenant  who  was  to  occupy  tliem  as  a  shop.  The 
alterations  were  completed  between  the  date  of  the 
will  and  the  death  of  the  testetor,  and  at  the  latter 
date  were  occupied  as  a  shop  by  a  tenant  of  the 
testator.  Prior  to  and  during  ^e  alterations  the 
premises  were  occupied  solely  by  the  testator,  who 
continued  up  to  the  date  of  his  death  to  reside  in 
the  inn  which  had  been  separated  from  the  shop. 

Held,  that  as  the  shop  was  not  leased  by  the 
testator  until  after  the  date  of  his  will,  it  was 
included  in  the  terms  of  the  bequest,  and  so  passed 
to  the  testator's  son. — In  re  Edwards ^  Rowland  v. 
Edwards,  CH.D.  CHI.,  J.— 63  L.  T.  481. 

11.  Discretionary  trust — Residue — All  or  any 
portion — Maiivtenance  or  benefit  of  legatee — Non- 
exercise  of  discretion — Interest  of  legatee  in  fund, — 
A  testator  devised  a  share  of  his  residue,  subject  to 
A  life  interest  therein,  to  trustees  upon  trust  '*  to 
pay  or  apply  all  or  any  portion  of  the  income  or 
corjous  of  the  same  in  or  towards  the  support  or 
maintenance,  or  otherwise  for  the  benefit,  of  their 
brother,  B.  T.,  in  such  manner  and  proxx)rtions  in 
every  respect,  and  at  such  times,  as  they  shall  deem 
most  conducive  to  his  welfare."  R.  T.  died  durine 
the  continuance  of  the  life  interest.  On  the  fund 
subsequently  falling  into  possession,  the  legal 
personal  representetive  of  B.  T.  claimed  it  as  part 
of  B.  T.*s  estate.  The  trustees  had  not  attempted 
to  deal  with  the  fund  while  reversionary. 

Held,  (1)  that  the  trustees  had  not  waived  their 
discretion,  or  been  guilty  of  default  or  refusal  to 
exercise  it;  (2)  that  no  trust  could  be  implied 
making  it  tiieir  duty  to  apply  the  whole  fund  for 
E.  T.*s  benefit,  but  that  they  were  only  bound  to 
apply  so  much  of  it  as,  in  their  discretion,  they 
thought  fit  for  his  personal  benefit  and  welfare; 
and  (3)  that,  under  the  circumstances,  no  trans- 
missible interest  in  the  fund  ever  vested  in  B.  T. 
so  as  to  pass  to  his  legal  personal  representative. 

In  re  Sanderson's  TrusU,  5  W.  B.  864,  3  K.  &  J. 
497,  followed. 

Gough  V.  Bulty  16  Sim.  45,  and  Oude  v.  Worthing- 
ton,  3  De  G.  &  Sm.  389,  distinguished. — In  re 
Btanger,  Moorsom  v.  Tate,  CH.D.  CHI.,  J.  455 — 60 
L.  J.  Ch.  326 ;  64  L.  T.  693. 

11a.  Equitable  contingent  remainder — Legal  estate 
in  mortgagees — Contingent  Remainders  Act,  1877 — 
A  cquisition  of  legal  estate — Interimdiute  rents — Heir- 
at-law — Next  of  kin, — A  testatOT  devised  freeholds, 
the  legal  estete  in  some  of  which  was  outstanding 
in  mortgages,  to  his  son  for  life,  with  remainder  to 
such  of  the  children  of  the  son  as,  being  sons, 
should  attain  the  age  of  twenty-one,  or,  being 
daughters,  should  attain  that  age  or  marry  under  it ; 
he  gave  his  residuary  real  and  personal  estete  to 
his  son  absolutely.  The  will  'was  executed  before 
the  passing  of  the  Act  40  &  41  Vict.  o.  33.     The 


testetor  died  in  1878.  In  1888  the  son.  as  1 
for  life,  sold  part  of  the  unincumbered  freefaoUL 
and  out  of  the  proceeds  of  sale  paid  off  ^  mort- 
gages on  the  incumbered  freeholds,  which  woe  re- 
conveyed  to  the  uses  of  the  wilL  Shortly  aft»- 
wards  the  son  died  intestete,  leaving  three  iniaot 
sons  only  surviving  him. 

Held,  that  the  reconveyance  of  the  mortja/pni 
real  estate  did  not  defeat  the  contingent  remibder 
created  by  the  will. 

Held,  tibat  the  intermediate  rents  of  the  btMda 
during  the  suspense  of  vesting  of  the  renuandsr 
went  to  the  estete  of  the  son  under  the  re»idcaiT 
devise  as  real  property. — In  re  Freme,  Frsa  \, 
Logan,  CH.D.  nor.,  j.  696 — 60  L.  J.  CL  562: 6i 
L.  T.  183. 

12.  Executory  devise — Life  estate — Contiwuni  r^ 
mainder — Children  who  attain  tweniy-(>»f  "  Ufijn  -■' 
after  the  death  of  tlie  tenant  for  life  '^--Powen  i 
maintenance  and  advancement — No  estate  m  trudea.- 
Devise,  subject  to  a  life  estete  in  E.  D.,  to  the  q» 
of  such  child  or  children  of  the  said  E.  D.  "is 
either  before  or  after  the  death  of  the  said  E. D.,' 
should  attain  the  age  of  twenty-one. 

Held,  an  executory  devise. 

In  re  Lechm^e  and  Lloyd,  18  Ch.  D.  524,30W.B. 
Dig.  225,  and  MUes  v.  Jarvis,  24  CL  D.  633,  t' 
W.  B.  Dig.  231,  followed. 

Brackenbury  v.  Gibbons,  2  Ch.  D.  417,  24  W.  E. 
Dig.  315,  not  followed. 

The  legal  effect  of  powers  of  maintenanoe  od 
advancement  in  cases  where  the  trustees  take  no 
estete,  explained. — Dean  v.  Dean,  ch.d.  chl,  j. 
568—60  L.  J.  Ch.  553 ;  65  L.  T.  65. 

13.  Forfeiture  clause — Annuity — Interfering  \siih 
management — Frivolous  action  against  trudm.—k 
testetor  gave  his  freehold  estete  at  B.  to  tvo 
trustees  in  trust  to  pay  certain  annuities  to  the 
plaintiff  during  his  Vliq,  and  after  his  death  for^ 
plaintiff's  unborn  sons  in  fee ;  provided  always  that 
if  the  plaintiff  should  in  any  way  intermeddle  or 
interfere  with  or  attempt  to  meddle  or  mterfer 
with  tiie  management  of  the  testetor's  real  or  per- 
sonal estete  the  said  annuities  should  immedia^j 
cease.  And  the  testetor  gave  the  residue  of  bis  ml 
and  personal  estete  to  his  daughter  E.  A.,  who  was 
one  of  the  trustees.  E.  A.  entered  into  possessioii 
of  the  estete  at  B.,  and  paid  the  annuities  r^gnlaiiy 
to  the  plaintiff;  but  the  plaintiff  brought  an  actkm 
against  the  two  trustees,  alleging  that  his  aImai1ie^ 
had  not  been  paid,  that  E.  A.  had  wasted  the 
estete,  and  that  the  buildings  were  out  of  repair, 
and  o1«.imiTig  an  accoimt,  an  injunction,  and  receirw. 
The  court  held  on  the  evidence  that  none  of  th^ 
eharges  against  the  trustees  were  esteblished. 

Held,  that  the  action  was  groundless  and  frivolocs, 
and  was  an  attempt  to  interfere  with  the  manage- 
ment of  iJie  estete,  and  that  the  plaintiff,  by  bring- 
ing the  action,  had  forfeited  his  annuities.— -i'i^* 
V.  Adams,  CH.D.  fry,  L.J.-45  Ch.  D.  426;  63 LI 
442. 

14.  Forfeiture  clause  —  Lije  estate —  '*  Taktn  "* 
execution  by  any  process  of  law  **— Receiver— £^*i' 
able  execution  —  Contingent  remainder  —  Ertrn^ 
devise,— The  testetor  by  his  will  of  the.2Sthof 
November,  1870,  devised  real  estete  to  his  son  for 
life,  and  after  his  death  to  all  the  children  of  hjs 
said  son,  whether  then  or  thereafter  to  be  bora, 
who  should  attain  twenty-one,  or,  being  a  daughter, 
should  marry  under  that  age,  as  tenants  in  common. 
He  declared  that  his  said  son  should  not  have  any 
power  to  sell  or  dispose  of  his  life  estate,  and,  m 
case  his  said  son  should  attempt  to  sell  or  a^o» 
of  the  same,   or  become  bankrupt,  or  the  estate 
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should  be  taken  in  execution  by  any  process  of  law 
for  the  benefit  of  any  creditor,  then  he  declared 
that  the  devise  to  such  son  should  inunediately 
become  void  as  if  such  son  were  then  actuaUy  dead, 
and  that  the  estate  so  devised  to  him  should  thence- 
forth vest  in  the  persons  who,  under  the  devises 
thereinbefore  contained,  would  be  next  entitled 
thereto.  The  testator  died  in  February,  1879 ;  the 
son  took  possession ;  and  on  the  9th  of  December, 
1887,  a  receiver  i^as  appointed  of  the  rents  of  the 
son's  estate.  At  that  oate  one  of  the  son's  children 
had  attained  tweniy-one,  two  had  not  attained  that 
age  or  married,  and  one  was  not  yet  bom. 

Held,  that  by  the  receivership  order  the  son's 
estate  had  been  taken  in  execution  within  the  inten- 
tion of  the  tastator,  and  that  it  had  ceased. 

Held,  further,  that,  in  order  to  carry  out  the 
testator's  intention,  the  gift  over  must  be  construed, 
not  as  a  contingent  remainder,  but  as  an  executory 
devise,  so  as  to  enable  all  the  son's  children  in 
existence  at  the  date  of  the  order,  or  bom  or  to  be 
bom  thereafter,  to  share  in  the  property  on  their 
attaining  twenty-one  or  marrying. — Blackmail  v. 
Fysh,  CH,D.  KEK.,  J.  520 — 64  L.  T.  590. 

15.  Forfeiture  clause — Life  estate — Dderminahle 
life  interest — ^*  Payable  to  or  voted  m" — Receiving 
order— Bankruptcy  Acty  1883  (46  &  47  Vid.  c.  52), 
sa,  9,  70. — Testator  directed  his  trustees  to  pay  the 
income  of  his  residuary^  estate  to  his  son  A.  for  life, 
or  unto,  he  should  assign,  charge,  or  otherwise  dis- 

Cof  the  said  income,  or  some  part  thereof,  or 
me  bankrupt,  "or  do  or  suflfer  something 
whereby  the  said  income,  if  belonging  absolutely  to 
him,  or  some  part  thereof,  would  become  payable 
to  or  vested  in  some  other  person,"  and  if  such 
trust  should  determine,  then  upon  certain  trusts  in 
favour  of  A.,  his  wife  and  chil<L:en. 

On  the  28th  of  November,  1890,  a  receiving  order 
was  made  against  A.,  but  no  further  banloiiptcy 
proceedings,  except  a  meeting  of  creditors,  had 
been  taken.  The  trustees  had  retained  the  inconie 
accrued  dae  since  the  receiving  order,  on  the 
ground  that  the  gift  over  had  come  into  operation. 

Held,  that,  since  the  receiving  order,  the  income 
was  no  longer  **  payable  to  "  A.,  and  that  his  life 
interest  had  consequently  determined. — In  re  Sar- 
toris,  Sartarie  v.  Sartor isy  CH.D.  CHI.,  J. — 60  L.  J. 
Ch.  634 ;  64  L.  T.  730. 

16.  Forfeiture  clause — Life  estate  determinable  on 
alienation — Oi/t  over  to  children — Titne  for  ascer- 
taining class — Bight  to  interim  income  between  cesser 
and  vesting, — A  testator  left  a  leasehold  interest  to 
his  son  M.  for  life,  and  after  his  death  to  his  chil- 
dren living  at  his  death,  if  more  than  one,  share 
and  share  alike ;  and  if  M.  should  die  without  any 
<Md  him  surviving,  to  the  testator's  son  J.  for 
life,  with  remainder  to  J.'s  chil(h:en  living  at  his 
death.  There  was  a  proviso  in  the  will  whereby,  if 
either  of  the  sons  parted  with  or  mortgaged  the 
interest  bequeathed  to  him,  the  bequest  was 
revoked  and  directed  to  go  as  provided  after  his 
death.  The  testator  appointed  his  son  A.  his  resi- 
duary legatee.  After  the  death  of  the  testator  M. 
executed  a  mortgage.  At  the  date  of  the  mort- 
gage M.  was  a  bachelor,  but  he  subsequently 
^Jiarried  and  had  two  children. 

Held,  (1)  that  there  was  a  cesser  of  the  estate  of 
■^- ;  (2)  that  the  property  devolved  as  in  the  event 
of  his  death,  t.c,  to  a  class  consisting  of  children 
Hvm^  at  his  death ;  and  (3)  that  there  was  no  dis- 
position of   the    "  ^  "' -  " 


17.  Forfeiture  clause—Life  estate  to  widr^         i  v- 


mindble  in  several  events — Gift  over  on  those  events 
alone — Practice — Special  case — R,  S,  C*.,  1883,  ord. 
34. — A  testator  gave  to  trustees  all  his  real  and 
personal  estate  upon  trust  to  allow  his  wife  to  re- 
ceive the  rents  and  dividends  for  her  life,  provided 
she  kept  his  property  in  repair  and  insured  the 
same  against  nre,  and  provided  further  that  she 
remained  a  widow  an^  did  not  cohabit  with  any 
man;  and  in  case  she  made  default  in  repairing 
or  insuring  the  property,  or  married,  or  cohabited 
with  any  man,  tnen  in  either  of  those  cases  upon 
trusts  in  favour  of  his  children.  The  widow  med 
without  having  committed  any  of  the  acts  on  which 
her  life  estate  was  determinable. 

Held,  that  the  gift  over  took  effect  on  the 
determination  of  the  prior  estate  by  death  as  well 
as  on  the  other  events. 

Held,  also,  that,  where  the  answer  to  a  special 
case  stated  under  order  34  disposes  of  the  action, 
the  proper  course  is  to  take  a  declaration  in  the 
terms  oi  the  answer,  and  stay  further  proceedings 
in  the  action,  and  that  it  is  unnecessary  to  set 
down  the  action  for  trial  on  motion  for  judgment, 
as  suggested  in  Harrison  v.  Cornwall  Railway  Co,^ 
16  Ch.  D.  66,  80.— /n  re  Cane,  Ruffv,  Sivers,  CH.D. 
KAY,  J.— 60  L.  J.  Ch.  36 ;  63  L.  T.  746. 

18.  Joint  tenants — TeiiaTits  in  common — Words  of 
distribution, — ^A  testator  who  died  in  1826  by  his 
will  devised  real  estate  to  trustees  upon  certain 
trusts  during  the  lives  of  his  children  and  the  sur- 
vivor of  them,  and  from  and  after  the  decease  of 
the  survivor,  or  during  the  life  or  lives  of  aU  or 
any,  with  their  concurrence,  upon  trust  to  sell  and 
stand  possessed  of  the  proceeds  upon  trust  **  for 
all  and  every  my  said  sons  and  daughters  who  shall 
be  then  living,  and  the  issue  of  any  then  dead  (such 
issue  standing  in  loco  pareivtis),  share  and  share 
aHke."  The  testator  left  six  children  surviving  him, 
the  last  survivor  of  whom  died  in  1877.  The  pro- 
perty was  sold  in  1890.  Only  two  of  testator's 
children  had  issue.  Two  of  testator's  grand- 
children died  before  the  sale. 

Held,  that,  as  the  words  of  distribution,  *'  share 
and  share  alike,"  occurred  only  once,  the  issue  of 
each  child  took  as  joint  tenants  inter  se, — In  re. 
Yates,  Bostock  v.  D^Eyncotirt,  CII.D.  NOB.,  J.  573 — 
[1891]  3  Ch.  53 ;  64  L.  T.  819. 

19.  Name  and  arms  clause — Time  for  compliance — 
Fiiie  levied  by  married  woman, — ^A  will  directed  each 
devisee  becoming  entitled  to  the  actual  possession 
of  the  devised  Ismds  to  take  the  name  and  arms  of 
the  testator,  subject  to  forfeiture  on  neglect  to  do 
so  for  the  space  of  one  year  next  after  becoming 
entitled  to  the  possession  of  the  estates.  A  tenant 
for  life  died  on  April  9,  1888,  and  on  April  9,  1889, 
the  next  remainderman  took  the  name  and  arms  of 
the  testator. 

Held,  that  the  day  of  the  death  of  the  tenant  for 
life  was  not  to  be  counted,  and  that,  therefore,  the 
condition  was  duly  complied  with. 

A  fine  levied  by  a  married  woman  of  lands  ac- 
quired by  descent,  even  before  entry,  is  valid, 
though  not  made  with  proclamations.  The  fine 
need  not  show  the  separate  examination  of  the 
married  woman. — Miller  v.  Wheatley,  Q.B.D.  (Ir.) — 
28  L.  R.  Ir.  144. 

20.  Perpetuity — Bequest  of  annuity  for  celebration 
of  masses, — A  bequest  to  the  clergyman  for  the  time 
being  ofiiciating  in  the  parish  of  A.  at  the  time  of 
the  testator's  death,,  and  his  successors,  of  an 
annuity  for  fifty  years  upon  trust  for  the  celebra- 
tion of  masses  for  the  repose  of  the  soul  of  the 

testator  and  others,  is  voia  as  being  an  attempt  to 

create  a  perpetuity. 
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cy  from  the  expiration  of  a  year  after  the  date 
of  the  testator's  death,  but  not  from  the  date  of  his 
death. — In  re  Biqnoldj  Bignold  v.  Bignold,  CH.D. 
2fOR.,  J.  184—45  Ch.  D.  496;  59  L.  J.  Ch.  737 ;  63 
L.  T.  542. 

32.  Legacy  to  wife — Priority* — ^Pecimiai]v  legacy 
to  the  testator's  wife,  to  be  paid  to  her  within  ttiree 
calendar  months  after  the  testator's  decease,  to 
enable  her  to  provide  and  furnish  a  suitable  house 
and  to  defray  any  other  expenses. 

Held,  that  the  legacy  to  the  wife  had  no  priority 
over  the  other  legacies,  but  was  liable  to  abate  with 
them  on  the  estate  proving  insufficient  for  payment 
in  fuU. 

Blower  v.  Morret^  2  Ves.  sen.  420,  followed. 

In  re  Hardy,  Wells  v.  Barwick,  29  W.  B.  834,  17 
Ch.  D.  798,  dissented  from. — In  re  Schweder'a  Estate, 
Oppenheim  v.  Schtoeder,  CH.D.  CHI.,  j.  588 — [1891]  3 
Ch.  44;  60  L.  J.  Ch.  656;  65  L.  T.  64. 

Reptjblication — 

33.  Will  of  married  woman  during  coverture — 
Death  of  husband — Subsequent  testamentary  instru- 
ment of  widow  containing  no  reference  to  will — Will 
and  testamentary  instrument  admitted  to  probate. — In 
order  that  a  will  may  be  republished  by  a  subse- 
quent testamentary  instrument,  that  instrument 
must  contain  sufficient  reference  to  the  will  to 
raise  the  inference  that  the  testator  had  in  his  mind 
the  republication  of  his  will,  though  no  expression 
of  direct  intention  is  absolutely  necessary. 

By  marriage  settlement  M.   S.  had  a  power  of 


appointment  over  certain  freehold  meanuges  and  & 
sum  of  £2,000  New  £3  per  Cents.,  being  property 
comprised  in  such  settlement.  By  her  will,  oad^ 
in  1878,  in  her  husband's  lifetinie,  she  esocisei 
this  power,  and  also  purported  to  dispose  of  •!! 
other  property  over  wnich  she  had  any  pow«r  of 
disposition.  After  her  husband's  deafli  X.  S. 
executed  a  testamentary  instrument,  sobsBQizenily 
admitted  to  probate  with  the  will,  not  reletniig  in 
any  way  to  the  will.  M.  S.  died  in  1888,  powned 
of  other  estate,  including  the  propertv  meDtioDad 
in  the  testamentary  instrument,  to  whidi  Ait  to 
absolutely  entitled,  besides  the  settled  property  nd 
certain  separate  estate. 

Held,. applying  the  principle  of  Barnes  t.  Oow, 
1  Yes.  jun.  497,  that  as  the  testamentazy  ids^- 
ment  did  not  contain  anything  from,  which  it  ooaid 
be,  directly  or  indirectly,  inferred  thl»t  the  testslnx 
had  in  her  mind  the  republishing  of  her  will,  sodi 
instrument  did  not  act  as  a  repfilSication. 

Rowley  v.  Eyton,  2  Mer.  128,  explained.— /r  f' 
Smith,  Bilke  v.  Roper,  CH.D.  STI.,  J.  93 — lo  Ch.  D. 
632  ;  60  L.  J.  Ch.  57  ;  63  L.  T.  448. 

See  also  Account  Stated;  AoMixiSTRAnos; 
Charity;  Executor;  Power  of  AppoDmnsT. 
2,  3,  5,  6;  Probate;  Trade  XJniok;  Vejdos 
AND  Purchaser,  2. 

WITNESS.— See  Bankruptcy,  24,  33;  EviDEsa,:; 
Practice,  69,  60 ;  Probate,  14. 

"  WORKMAN."— See  Master  ajtd  Skryaxt,  6,  T. 
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